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CASES 
ABGTTED  AOT)  DETERMINED 

IN  THS 

UNITED  STATES  SUPREME  COURT. 


OCTOBER  TEEM,  1912. 


(tM  U.  B.  L) 

WILLIAM    B.    BREE5B    and    Jowplt    E. 
DiokerMD 

UNITED  STATES. 

IlfDICTMEKT    ASD    ItIF0BlU.TIOl(    {|    II*)  — 

PBKBBinviNT— PRESEKCK  or  Jdbobs. 

1.  Tbe  presentment  ot  sn  iniJictment  by 
the  cTKnd  jury  in  k  body  id  not  demanded 
bj  the  requirement  ol  U.  S.  Conit.,  6th 
Amend.,  governing  criminal  prosecutioni, 
Wid  tbe  railure  bo  to  present  it  does  not  go 
to  tbe  jurisdiction  of  tbe  Federal  court. 

rSd.  Nota.—F'or  ntber  rases,  see  Indictment  and 
tntormstlon.  Cent.  Dig.  ||  d-Tt :    Dec.  DIk-  I  U.*] 

Ihdictuekt  and  IirroBMATios  (|  196*)  — 
O  w  Kcno  KB— Pbkbkn  tmkbt— Waitbb, 

2.  Any    rigbt    to     have     an     indictment 

Sashed  on  motion  because  the  foreman  ol 
I  grand  jury  delivered  it  to  the  eourt  in 
the  absence  ol  tbe  other  grand  juron  was 
lost  by  tbe  failure  to  raise  the  question  un- 
til after  the  term,  and  after  tbe  denial  of  a 
CevioUB  motion  to  quaah  on  other  grounds, 
vbieh  it  wa*  admitted  that  the  indict- 
ment had  been  duly  returned  into  open 
•onrt  by  the  grand  jury,  although  the  plea 
at  not  guilty  was  entered  pursuant  to  an 
order  providing  that  such  plea  should  not 
«perat«  to  prevent  defendants  from  taking 
advantage  upon  motion  in  arrest  of  juds- 
ment,  or  on  motion  for  new  trial,  of  all 
natters  and  thin^  ivhich  could  be  taken 
advantage   of  by  motion   to  qussh,  or  d«- 

IBd.  Nota.-Tor  other  ease*,  see  Indictment  aad 
InrarmattOD,  Cent.  Dl«.  H  ■»-«>:    !>•».  Dig.  1 

InDicnmrr  akd  Ittvosiutiom  d  104")  — 
FonuL  Dcnor— PsMKNTiiUiiT— "Mat- 
t>B  or  roKH." 

3.  The  delivery  of  an  indictment  to  the 
court  by  the  foreman  of  tbe  grknd  jury  in 
tha  absence  of  the  other  jurors,  if  a  detect 
at  all,  b  "in  matter  of  form  only,"  within 
the  meaning  of  U.  S.  Rev.  Stat.  S  102B,  U. 
8.  Comp.  Stat  ISO!,  p.  720,  providing  that 


'  other   proceeding  thereon   bi 


affected  by  any  such  defect  which  shall  not 
tend  to  the  prejudice  of  the  defendant,  it 
not  lieing  disputed  but  that  tbe  indictment 
was  found  and  returned  Into  court  as  a  true 
bill. 


0". 


Argued  October  IC,  1S12.    Decided  Octoba 
S8,  1912. 

,N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  tha 
Fourth  Cireuit,  preaenting  questions  ai 
to  the  right  to  quash  an  indictment  deliv- 
ered to  the  court  by  the  foreman  of  tbe 
grand  jury  in  the  absence  of  the  other  graad 
juror*.     Answered  in  the  negative. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  A.  Douglas,  John  B. 
Adanu,  Thomas  Ruffin,  James  H.  Merrimon, 
Gibba  L.  Baker,  and  Hugh  S.  Obear  for 
Breese  and  Dickerson. 

Assistant  Attorney  General  Denlson  and 
Mr.  Louis  G.  Bissell  for  the  United  States. 

*  Mr.  Justice  HoImeB  delivered  the  opin-Sr 
ion  of  the  court: 

This  case  eomes  here  on  a  eertifleats 
which  may  lie  summed  up  as  follows:  Tbe 
defendants  were  Indicted  in  189T  under  Rsr, 
Stat  S  5440,  U.  B.  Comp.  Stat.  1001,  p. 
36TS,  for  a  conspiracy  to  embeEele  funds  of 
a  national  hank.  In  the  following  t«nn,  on 
November  S,  IBOT,  they  were  ordered  to 
plead,  and  pleaded  not  guilty;  but  the  or- 
der provided  that  tbe  plea  should  not  "pre- 
vent their  taking  advantage,  upon  motion  in 
arrest  of  judgment,  or  on  notion  for  a  new 
trial,  of  all  matters  and  things  which  eonld 
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be  taken  »dvaDtaige  of  b;  motion  to  quash 
•  or  demurreri  upon  motion  in  arrMt  of'juJg- 
ment  or  (or  a.  new  trial,  all  aucli  matteri 
and  thing*  ihall  be  lietird  and  determined 
as  il  the  Mine  were  being  heard  upon  mo- 
tion to  quoah  or  demurrer."  After  the  trial 
ot  another  ease,  this  one  it-aa  called  for  trial 
at  the  Ma?  term,  1908.  The  defendanta  then 
pleaded  in  abatement  and  moved  to  quaali 
on  the  ground  of  the  disqualiBcation  of  three 
g^rand  jurors,  but  the  plea  sod  motion  were 
not  maiutatned  by  the  fact*.  1T2  Fed.  TBI. 
The  caae  was  put  down  for  trial  again  on 
June  21,  leOO.  The  defendants  again  plead- 
ed in  abatement  and  moved  to  quaih  on  the 
ground  that  the  foreman  of  the  grand  jurj' 
delivered  the  indictment  to  the  JMdRe  dur- 
ing the  session  of  the  court,  but  in  the  ab- 
sence of  the  other  grand  jurors.  The  court 
denied  the  plea  and  overruled  the  motion. 
A  jury  was  sworn,  the  defendants  were  tried 
and  found  guilty,  and  after  a  motion  for 
a  new  trial  had  been  made  on  the  same 
ground  as  above,  and  overruled,  they  were 
sentenced.  172  Fed.  768.  The  question  is 
whether  the  last-mentioned  plea  and  mo- 
tions should  have  been  eustaiued. 

The  facta  are  "that  more  than  twelve 
grand  jurors  voted  to  And  the  indictment 
a  true  bill.  That  when  this  action  bad  been 
taken,  the  grand  jury  was  in  session  in  a 
room  adjoining  the  court  room,  on  the  same 
Boor,  with  a  door  opening  into  the  court 
room.  The  foreman  left  the  grand  jury, 
went  into  the  court  room  with  the  bill  of 
indictment,  and  handed  It  to  Judffe  Purnell, 
the  presiding  judge,  in  person,  the  judge 
being  then  on  the  bench  and  the  court  open, 
and  that  the  judge  looked  over  the  indict- 
ment and  handed  it  to  the  clerk  in  open 
court,  and  that  the  foreman  then  returned 
to  the  grand  jury  room  and  proceeded  with 
the  buslneas  of  the  grand  jury  there  as- 
samblsd;  that  the  grand  jury  did  not  ac- 
company him  when  he  brought  the  bill  of 
indictment  into  the  court  room  and  banded 
it  to  the  court."  The  mode  of  proceeding 
.  was  the  same  as  that  prescribed  by  the  laws 
°of  North  Carolina.  The  clerk  flled'the  in- 
dictment and  made  the  following  entry: 
"United  SUtes  t.  W.  E.  Breeae,  W.  H.  Pen- 
land,  and  J.  E.  Dickerson,  Indci:  Con- 
spiracy and  embezzlement,  Oct.  Term.  1897. 
'A  true  bill.  J.  M.  Allen,  foremen.'  In 
the  above-entitled  cause  it  it  ordered  by  the 
court,  upon  motion  of  the  district  attor- 
ney, that  the  said  cause,  together  with  all 
the  papers  therein,  be  transferred  to  Asbe- 
ville,  to  be  there  tried  at  the  next  term  of 
the  said  court,  to  be  held  on  the  Itt  Mon- 
day in  November  next." 

Six  questions  are  certified,  which  are  in- 
tended to  present  In  detail  whether,  in  the 
eircumatancea  stated,  the  Indictment  should 


have  been  quashed.t     It  U  enough  to'sajT 
that  we  are  of  opinion  that  the  indictment 
USB   not   void,   and   that   if  there  ever  was 
anrthing  in  the  objection  to  it,  tbe  plea  and 
motion  came  too  late. 

We  do  not  think  it  necessary  to  diacus* 
the  contention  that  the  Cth  Amendment  to 
the  Constitution  requires  the  indictment  ta 
be  presented  by  the  grand  jury  in  a  body, 
or  that  their  failure  so  to  present  it  goes  to 
the  jurisdiction  ol  the  courL  See  Kaizo 
V.  Henry,  211  U.  S.  H6,  149.  63  L.  ed,  125, 
120,  20  Sup.  Ct.  Rap.  41;  Harlan  v.  Mc- 


tl.  Is    such    an    indictment    absolutely 

2.  Should  such  indictment  be  quashed  on 
motion  of  tbe  defendants,  flrst  made  after 
the  expiration  of  tbe  term  at  which  the  in- 
dictment waa  found,  and  after  the  final  dia- 
cliarge  of  the  grand  jury  which  found  it, 
the  defendants  not  tiavioe,  at  or  before  the 
time  of  moving  to  quasb,  pleaded  to  said 
indictment? 

3.  Sliould  such  indictment  be  quashed  on 
motion  of  the  defendants,  first  made  after 
the  expiration  of  the  term  at  which  the  in- 
dictment was  found,  and  after  the  final 
discharge  of  the  grand  jury  which  found  it, 
and  after  the  overruling  of  an  earlier  veri- 
fied motion  to  quash,  made  by  the  defend- 
ants on  other  grounds,  in  which  said  earlier 
motion  to  quash  they  bad  alleged  that  said 
indictment  had  been  duty  returned  into 
open  court  by  the  grand  jury,  said  second 
motion  to  quash  having  been  made  before 
the  defendants  had  otherwise  pleaded  to 
the   indictmenti 

4-  Should  such  indictment  be  quashed  on 
motion  of  the  defendants,  first  made  after 
the  expiration  of  the  terra  at  which  the  in- 
dictment was  found,  and  after  tlie  Bnal  dia- 
charge  of  the  grand  jury  which  found  it, 
and  after  the  defendants  had  pleaded  not 
guilty  to  such  indictment,  but  before  a 
jurv  was  sworn  upon  the  issue  joined  upon 
suc^  pleat 

5.  Would  the  defendants  be  entitled  to 
have  judgment  arrested  upon  a  verdict  of 
guilty,  returned  upon  such   indictmentt 

6.  Would  defendants,  who  had  pleaded 
not  guilty  to  such  an  indictment  under  an 
order  of  court,  by  tbe  terms  of  which  such 
plea  of  not  guilty  should  not  operate  or 
have  tbe  effect  to  prevent  their  taking  ad- 
vantage, upon  motion  in  arrcnt  of  judg- 
ment or  on  motion  for  a  new  trial,  of  all 
matters  and  things  which  could  be  taken 
sdvantHre  of  by  motion  to  quash  or  de- 
murrer, be  entitled  to  have  such  indictment 
quashed  on  motion  made  by  them  after  tbe 
expirntinn  of  the  term  at  which  the  indict- 
ment had  been  found,  and  after  the  final 
discharge  of  the  grand  jury  which  found  it, 
and  after  the  denial  by  the  court  of  a  prer)- 
ous  motion  to  quash,  made  by  the  defend- 
ants on  other  grounds,  In  which  flrst  mo- 
tion to  quash  they  had  alleged  that  said 
indictment  had  been  duly  returned  tnt* 
open  court  by  tbe  grand  jtiryt 
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Oonrin,  SIS  D.  B.  442,  4fil,  S4  L.  ad.  1]01, 
1106,  31  Sup.  Ct  Bep.  44,  t  Ann.  Cu.  B49i 
United  Statei  t.  McEm,  4  IHII.  1,  »,  Fed. 
Cu.  No.  15,087.  The  reaetnu  for  the  re- 
qnirement,  if  tbej  ever  were  rtTj  Btrong, 
h&Te  dfiApp«ind,  at  leoet  in  part,  and  we 
hAte  no  doubt  that  Congreei,  lilce  the  state 
of  North  Carolina,  could  have  done  away 
with  it,  if  it  had  eeen  Qt  to  do  lo  In- 
atead  of  remaining  liient.  Se«  Danforth  t. 
Georgia,  TO  Oa.  614,  020,  621,  59  Am.  Sep. 
480;  United  States  t.  Batter,  1  Hugliea, 
4«7,  «1.  Fed.  Cas.  No.  14,700i  Frialiie  v. 
United  State*,  167  U.  S.  100,  183,  39  L. 
*d.  057,  058,  15  Sup.  Ct.  Rep.  580.  Hut  It 
wonM  be  going  far  to  eay  that  the  record 
doei  not  import  an  indictment  dulv  pre- 
sented and  "publielj  delivered  Into  court" 
(4  Bl.  Com.  306),  or  that  on  the  findings 
the  Indictment  waa  not  dulj  presented  in 
(act,  eren  according  to  the  aupposed  rule 
requiring  the  presence  of  all  the  grand 
Jorars.  It  appears  by  a  certified  plan  that 
the;  could  have  seen  the  foreman's  actions, 
tf  they  desired,  from  at  least  a  part  of  the 
room  where  they  were.  It  (airly  Is  implied 
that  they  knew  what  the  foreman  was  about. 
M  We  may  compare  the  decisions  as  to  the 
>  witneoaing  of  wills.  Rigga  r.  Riggs,*135 
Hms.  238,  40  Am.  Rep.  464;  Mendell  t. 
Dunbar,  ISO  Mau.  74,  01  Am.  St  Rep.  Z7T, 
47  N.  E.  402. 

At  all  eventa,  objections  of  thtt  aort  are 
Bot  to  be  faTored  when  no  prejudice  to  the 
defendants  Is  shown;  and  on  the  contrary, 
the  fact  that  the  indictment  was  found  and 
preaeuted  to  tlie  court  is  not  disputed.  As 
Ute  defendants  had  no  constitutional  right 
to  tba  presenoe  of  the  grand  jury,  they  were 
bound  t«  talce  the  first  opportunity  in  their 
power  to  object  to  its  absence,  and  by  their 
bihm  to  do  aot  M  h«ratofoi«  tat  (ortb. 


they  loat  whatever  righta  they  may  ban 
had.  United  Statea  v.  Gale,  109  U.  S.  6S, 
27  L.  ed.  8ST,  3  Sup.  Ct  Bep.  1;  Agnsw  t. 
United  States,  lOS  U.  B.  SO,  44,  41  U  ed. 
824,  627,  17  Sup.  Ct  Bep.  236;  Hyda  t. 
United  SUtea,  22S  U.  B.  347,  373,  CO  L. 
ed.  1114,  1128,  32  Snp.  Ct.  Rep.  793.  Tha 
rule  is  Implied  in  Crowley  t.  United  States, 
194  U.  8.  401,  474,  48  L.  ed.  10T6,  1081,  84 
Sup.  Ct.  Bep.  731,  cited  by  the  defendants. 
See  also  RodrigTiei  t.  United  States,  198 
U.  S.  156,  164,  49  L.  ed.  994,  997,  25  Sup. 
Ct.  Rep.  617.  The  order  made  by  the  court, 
saving  rights,  created  no  new  ooes,  and  the 
right  to  this  plea  wa*  lost  irrespective  of 
the  plea  of  not  guilty,  entered  in  pursuance 
of  the  order  of  the  court  In  the  first  plea 
it  was  admitted  that  the  grand  jury  "re- 
turned the  said  hill  of  indictment  into  court 
as  a  true  bill." 

The  same  result  follows  from  Rev.  Stat. 
I  1025,  U.  S.  Comp.  Stat.  1901,  p.  730,  pro- 
viding that  no  indictment  presented  by  a 
grand  jury  shall  be  deemed  insufficient  nor 
the  trial,  judgment,  or  other  proceeding 
thereon  be  affected  by  any  defect  in  matter 
of  form  only,  which  shall  not  tend  to  tha 
prejudice  of  the  defendant.  As  we  already 
have  intimated,  this  indictment  was  pra- 
sented  in  fact  by  the  grand  jury,  and  tba 
defect,  if  any,  was  a  defect  in  the  matter 
of  form  only.  The  section  should  be  coi)> 
strued  tn  HpplT  to  the  case  (see  Crowley  v. 
United  StBtes.  104  U.  S.  401,  474,  4R  L. 
ed.  1075,  1081,  24  Sup.  Ct.  Rep.  731;  Bod- 
rlguei  ».  United  Slati-s,  198  U.  S.  166,  165, 
40  L.  ed.  994,  997,  25  Sup.  Ct  Bep.  617; 
United  Stales  v.  MoUoy.  31  Fed.  10,  23), 
and,  even  if  it  did  not,  it  indicates  a  policy 
favoring  the  conclusion  previously  cxpraased 
that  tha  objection  had  been  waived.  We 
answar  tba  Brat  and  alxth  qneationa,  "No." 
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(KB  V.  8.  n.) 
IfGB.  J£ELEMIAn  J.  EARTY,  Appt,  uid 

PIS.  in  Err. 


M0NIC1PAUTY  OF  VICTORIA. 

CoTiBTg  (8  387»)  — Bbview  — Tbbbitobui. 
COUBTS— UODB  OT  Pbockbdino. 

1,  Writ  of  error,  and  not  appeal,  Is  Uw 
only  method  by  which  a  review  mny  be  had 
in  the  Federal  Supreme  Court  of  a  judg- 
ment of  the  aupreme  court  of  the  Pliilippino 
Ifllands  in  favor  of  a  municipality  in  a  suit 
brought  against  it  to  recover  a  tract  of  laud 
which  IB  declared  by  that  court  to  consti- 
tute the  public  square  or  plaia  of  the  town, 
devoted  to  public  uaea,  since  such  suit  ii 
like  an  ordinary  action  at  law. 


CoTJBTS  a  3S7*)— Brbor  to  Coobt  or  Pmi^ 
ippiNB  Ibi-andb— Amotjbt  in  Disputb. 

2.  The  value  of  the  real  estate  in  con- 
troversy in  a  suit  brought  by  the  arch- 
bishop  of  Manila  to  recover  a  square  in  the 
municipality  of  Victoria,  in  which  stand  > 
church  and  its  parish  house,  is  not  shown 
to  exceed  $25,000,  so  as  to  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court 
to  the  aupreme  court  of  the  Philippine  Is- 
lands to  review  a  judgment  holding  the  lund 
not  occupied  by  the  buildings  to  constitute 
the  public  square,  the  value  of  which  in 
itself,  it  is  admitted,  does  not  exceed  that 
sum,  by  affidavits  which  proceed  upon  the 
theory  that  the  church  edifices,  valued  at 
$30,000,  are  deprived  of  free  egress  and 
Ingress  by  the  decision. 

[Ed.  Note,— T^r  other  ouos,  see  Courts,  Cent. 
Dig.  99  1033-1037;  Dec.  Dig.  f  tST;*  Appeal  aad 
Error,  Cent.  DIt.  H  1032-1037.] 

CouBTB  (S  387*)— Ebbob  to  Coobt  of  PniL- 
iFPinB  Islands— Rb VIEW  o»  Facts. 

3,  A  writ  of  error  from  the  Federal  Su- 
preme Court  to  the  supreme  court  of  the 
Philippine  Islands  to  review  a  judgment 
in  favor  of  the  municipality  in  a  suit 
brought  afiaiuBt  it  to  rewver  a  parcel  of 
ground  which  is  declared  by  that  court  to 
constitute  the  public  squnre  or  pla^a  of  the 
to^vn,  devoted  (o  public  uses,  must  be  dis- 
missed where  the  evidence  is  contradictory 
and  there  is  no  question  of  law  involved. 

[Ed.  Nole.~Por  othar  cases,  ~- '-    

DIE.  >i  1032-103T:     Dec.  Dig.  j 
Error,  Cent.  Die  ft  1032-103T.J 


The  facts  are  stated  in  the  optntcn. 
Messrs.  Frederic  R.  Condert  and  Barry 
'.  Van  Dyk«  for  appellant  and  plaintiff  la 


delivered  the  opin- 


■    Appeal  and 


[No.   13.] 


APPEAL  from  and  IN  ERROR  to  the 
Supreme  Court  of  the  Philippine  Is- 
lands to  review  a  judgment  which,  reversing 
the  judgment  of  the  Court  of  First  Instance 
of  Tarlac,  in  a  suit  brought  by  the  arch- 
bishop of  Manila  to  recover  n  square  in  the 
municipality  of  Victoria,  in  which  stand  a 
church  and  its  pariah  house,  held  that  the 
land  occupied  by  the  buildings  constituted 
the  public  square  or  pla^a  of  tl:e  town,  de- 
voted to  public  uses.     Disniiased, 


See  B 
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,  152. 


Mr.  Justice  I 
ion  of  the  court:  N 

*  This  suit  was  brought  by  the  Archbishop* 
of  Manila  to  recover  a  square  in  the  munic- 
ipality of  Victoria.  The  church  of  the  town 
and  its  parish  bouse  stand  in  this  square, 
and  they  are  admitted  to  be  church  prop- 
erty, but  the  land  not  occupied  by  them 
was  declared  by  the  supreme  court  to  con- 
stitute the  public  square  or  plaza  of  the 
town,  devoted  to  public  uses.  The  plaintiff 
brought  a  writ  of  error  and  appealed.  The 
appeal  must  be  dismissed.  Jover  y  Coataa 
V.  Philippine  Islands,  221  U.  8.  023,  635,  65 
L.  ed.  884,  800,  31  Sup.  Ct  Rep.  604;  Carina 
V.  Philippine  Islands,  212  U.  i>.  449,  456,  53 
L.  ed.  304,  595,  29  Sup.  Ct.  Rep.  334.  The 
suit  is  like  an  ordinary  action  at  law,  and 
can  be  brought  to  this  court  only  by  writ  of 
error,  as  was  done  in  Santos  v.  H.ily 
Roman  Catholic  &  Apostolic  Church,  212 
U.  S.  403,  53  U  ed.  EBO,  29  Sup.  Ct.  Rep. 
33tJ,  and  Kcr  &  Co.  v.  Couden,  223  U.  S. 
■208,  50  L.  cd.  432,  32  Sup.  Ct.  Rep.  284. 

There  is  a  motion  to  dismiss  tbs  writ  of 
error  also,  on  the  ground  that  the  value  of 
the  real  estnte  in  controversy  does  not 
exceed  325,000.  Affidavits  to  that  effect  are 
offered,  and  the  order  allowing  the  writ 
purports  to  do  so  on  affidavits  of  the  plain- 
tiff and  two  others,  "notwithstanding  the 
fact  that,  by  admission  of  counsel  for  plain- 
tilT,  it  appears  that  the  value  of  the  parcel 
of  land  for  which  judgment  wan  rendered 
in  favor  of  the  defendant  municipality,  ex- 
clusive of  the  value  of  the  adjoining  parcel 
of  land  with  the  church  and  convent  situat- 
ed thereon,  title  to  which  is  recognized  to 
be  in  the  plaintiff,  and  damages  thereto 
resulting  from  the  aforesaid  judgment,  does 
not  exceed  $25,000."  We  doubt  whether  the 
afUdavits  do  not  imply  the  same  admission, 
and  whether  the  action  should  not  be  dis- 
misaed  on  that  ground.  The  affidavit  of 
the  plaintiff  puts  the  value  of  the  land  in 
controversy  at  over  $25,000  on  the  manifest- 
ly untenable  ground  that  the  church  edifices 
are  deprived  of  free  egress  and  injfresa  by 
tliB  decision,  and  the  others  Bcemin;;ly  mean 
that  the  parcel  of  land  with  the  church 
buildings  included  is  worth  F30.000,  tha 
buildings  being  valued  at  $26,000,  leaving 
$5,000  for  the  land  in  dispute. 

But  the  result  is  the  same  jf  we  go 
further.  The  evidence  was  contradictory, 
and  although  we  were  invited  to  consider 
it  on  the  one  side  in  the  light  of  the  re- 
lation of  the  church  to  the  community,  and 
on  the  other  in  that  of  the  custom  by  whieb 
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*  the  plaza  is  of  the  eaacnce  of  a'tonn,  we 
CMi  do  neitlier.  There  is  do  question  ef 
law  before  us,  tor  it  hardly  was  argued, 
and  could  not  be  with  any  aeriouBncaa,  tbat 
tue  supreme  court  was  not  authorized  to 
review  the  evidence  under  §  487  of  the 
Philippine  Code,  or  that  this  court 
eoneider  whether  it  was  right  in  fiuding 
the  preponderance  of  evidence  to  be  on  " 
defendant'!  side. 

Appeal  and  writ  of  error  diamissed. 


lUt  U.  S.  U.) 
UKITED  STATES  OP  AMERICA,  Cincin- 
nati ft  Columbus  Traction  Companj,  and 
Interstate  Commerce  Commiasion,  Appts., 

BALTraORE  &  OHIO  SOUTHWESTERN 
RAILROAD  COMPANY  and  Norfolk  & 
VVeatem  Railway  Company, 

Railroads  <f  Bl")— Ekotji.ation— SwiTca 
ConNECTions— LtTxKAi.  Bbarch  Line. 
1.  The  words  "lateral  branch  line"  in  tlie 
set  to  reflate  ctHnmerce  of  February  4, 
1S87  (24  Stat.  lA  L.  370,  chap.  104,  U.  B. 
Comp.  Stat  IMl.  p.  3154),  1  1,  as  amended 
by  tbe  act  of  JUne  18,  1010  (36  Stat  at  L. 
639,  547.  chap.  309  [U.  S.  Comp.  SL  Supp. 
1011,  p.  128S]),  9  7,  re<iuiring  farriers  subject 
to  tbe  act  to  establish  switch  connections 
with  aucb  lines  on  certain  conditioDi,  and 
permitting  owners  of  such  lines,  sb  well  as 
shippers,  to  make  complaint  to  the  Interstate 
Commerce  Commission  in  case  of  the  cap- 
rier'a  failure  upon  written  application,  and 
authorising  such  Oommission  Co  hear,  inves- 
tigate, and  determine  whether  such  condi- 
tions exist,  and  to  mahe  an  order  directing 
the  carrier  to  comply  with  the  act,  do  not  re- 
fer to  what  tbe  applicant  line  may  become 
or  be  made  bj  the  order  of  the  CommiBsioo, 
but  to  whet  it  already  Is  when  it  appliea. 


[Bd. 


I  Railroads, 


Railboads  (1 51")— Switch  Connectiokb— 
"Latebal  Bbancb  LisB  or  Railboad" 
— Elbctbio  Railwat. 
£.  An  tntenirbnn  electric  railway  for  paa- 
Kngers  and  Home  freight,  running  under  a 
state  charter  between  pointi  in  the  state 
through  the  middle  of  a  diamond-Bbaped 
area  inclosed  by  two  Etcam  railwayn,  and 
in  its  general  course  parallel  to  and  more 
or  leas  competing  with  the  steam  roads, 
and  working  on  a  dltTercnt  plan,  is  not  a 
"lateral  brannh  line  nf  railroad,"  within  the 
meaning  of  the  act  to  regnlnte  commerce  of 
February  4,  1887,  as  amended  by  the  act 
of  June  18,  19J0,  requiring  carriers  subject 
to  the  act  to  CBtablish  switch  connections 
with  eiich  lines  on  certain  conditions,  and 
permitting  owners  of  such  lines  as  well  as 
■hippers  to  make  complaint  to  the  Inter- 
state Commerce  Commission  in  case  of  the 
carrier's  failure  upon  written  application, 
and  Buthoriiing  such  Commission  to  hear, 
Investigate,    ajid    determine    whether    such 


conditir-ns  eiist,  and  to  make  an  order  di- 
recting the  carrier  to  comply  with  the  act. 
[Sd.    N(ite.-~Por   other   easeo,    sea  Rallroaila. 
Oaat.  Dig.  II  lll-lU,  UO;    Deo.  Olc  |  EL-] 

[No.  648.] 

Argued  October  25  and  28,  1912.   DmUj^ 

November  11,  1812. 

APPEAL  from  the  United  State*  Qu- 
roeree  Court  to  review  a  deorae  lattfas 
aside  an  order  of  tlw  Interstate  ConuDBm 
C<nnniiBsion,  directing  certain  ateam  rail- 
roads to  estahtieh  awiteh  eonneetiraiB  wi& 
an  interurban  electric  railway,  and  to  mali^ 
tain  through  routes  to  and  from  p<rinta  <m 
that  road.    Affirmed. 

Bee  same  case  below,  IDS  Fed.  BB2. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Qeneral  I>eiilsott, 
Special  Asaiatant  Attorney  Oeneral  Tha^ 
low  U.  QordoD,  and  Msbtb.  Obarlea  VT. 
Needham  and  O.  B.  Matthews,  for  appet 
lanta. 

Mesara.  B,  Walton  Moore,  Edw*rd 
Barton,  Xlteodore  W.  Beath,  Joseph  I. 
Dcrao,  aod  F.  Uarkoe  Bivinua,  for  appellee*. 

*  Mr.  Justice  Holmea  delivered  the  o^n-* 
ion  of  the  court; 

This  is  a  suit  to  set  aside  an  order  of 
the   Interstate   Commerce   Conuniasioo,   di- 
recting  the    appellees   to    establish    switeh 
conuectiona  with  tbe  road  of  the  appellant, 
also  through  routes  to  and  from  pointaJJ 
that  road.*  20   Inters.  Com.  Rep.  488.* 
commerce    court    made    a    decree    M 
prayed   (ISS  Fed.  902),  and  an  appeal  waa 
taken   to   this    court.     The   facta   material 
ir  decision  are  as  follows:     The  BalU- 
k  Ohio   Southwestern  Railroad  and 
the  Norfolk  &  Western  Railway  are  trunk 
lines  of  steam   railroads  running  east  and 
west  across   the   state  of   Ohio.     After   al- 
Lt   touching   each   other   at   Norwood,   a 
suburb  of  Cincinnati,  they  draw  apart,  the 
former    in    a    northerly,    the    latter    in    a 
southerly,     direction,     but     come     together 
lin  at  Ilillsboro,  about  63  miles  further 
the  east.    The  line  of  the  Traction  Com- 
pany  is   an   "interurban"   electric  railway, 
for   passengers   and   some   freight,   Tuoning 
under  a  state  charter  between  Norwood  and 
Hillsboro,   through   the  middle  of  the  dia- 
mond inclosed  by  the  steam  roads,  and  au- 
thoriud   to   go   on    to    Columbus.      For   a 
cber   of    miles    easterly   from   Norwood 
Stonelick,    near   Boeton,   the  last-men- 
tioned road  is  very  near  and  almost  parallel 
to   the  tracks  of  one  or  tbe  other  of  tbe 
steam  roads,  as  it  is  again  for  the  last  $ 
miles    before    reaching   Hillaboro.      In   the 
'ntcTvening     space,     between     Boston    and 
Dodaonville,  the  towna  and  villages  on  the 
electric  line  are  from  E  to  10  or  12  mllea  by 
waf[on  distant  from  the  nearest  station  on 
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OB*  of  tbe  iteam  roads.  The  Traction  Com- 
pftiij  applied  to  th«  CommiMiou  for  initeh 
ooniMction*,  And  they  were  ordered  ma  we 
li«Te  laid. 

Some  technie&I  obJectionB  were  raised, 
but  tbe  subBtantiftl  queation  is  whether  the 
Traction  Company  is  a  "lateral  branch  line 
of  railroad"  within  the  meaning  of  the 
1st  section  of  the  set  to  regulate  com- 
merce, amended  hy  act  of  June  IS,  1010, 
chap.  309,  S  T<  36  Stat,  at  L.  639,  647. 
That  section  requires  carriers  subject  to  tbe 
act  to  establish  switch  connections  with 
sneh  tines  on  certain  conditions;  snd,  as 
amended,  permits  owners  of  such  lines  as 
well  as  shippers  to  make  complaint  to  tbe 
Uommission  in  case  of  the  carriers'  failure 
npon  written  application,  and  authorixes 
a  the  Comrrifi^ion  to  hear,  inveatigate,  and 
•  determine  M-hether  the  eonditiona  exist, 
and  to  make  an  order  directiing  the  carrier 
to  comply  with  the  act.  It  will  be  seen 
without  much  argument  that,  unless  the 
IVaetioQ  Company  is  a  lateral,  branch  line 
of  railroad,  the  trunk  line  carriers,  the  ap- 
pellees, sre  not  subject  to  the  requirement 
«f  the  statute,  so  far  as  the  Traction  Com- 
pany la  eohcerned. 

lie  words  "lateral  braneli  line"  do  not 
refer  to  what  the  applicant  may  become 
or  be  made  by  order  of  the  Commission, 
but  to  what  it  already  is  when  it  applies. 
The  power  of  the  Commission  does  not  ex- 
tend to  ordering  a  connection  wherever  it 
sees  fit,  but  is  limited  to  a  certain  and 
somewhat  narrow  class  of  lines.  The  most 
obvious  examples  of  such  lines  are  those 
that  are  dependent  upon  and  incident  to 
the  main  line,-— feeders,  such  as  may  ha 
built  from  mines  or  forests  to  bring  coal, 
ore,  or  lumber  to  the  main  line  for  ship. 
ment.  We  agree  witn  the  commerce  court 
that  the  Traction  Company  is  not  within 
this  class.  It  is  an  Independent  Tenture, 
In  Its  general  course  parallel  to,  more  or 
lesa  competing  with,  the  steam  roads,  and 
working  on  a  different  plan.  Presumably 
and  ao  far  as  appears  it  was  built  and 
would  have  been  run  without  regsrd  to  the 
existence  of  tbe  'steam  roads.  The  cases 
cited  on  behalf  of  the  appellants  aa  to  the 
power  of  railroad  companies  to  construct 
branch  roads  under  their  charter  do  not 
apply.  There  the  determination  of  the  com- 
pany fixes  the  ah&racter  of  tbe  branch;  it 
builds  the  branch  from  the  beginning  aa 
incident  to  tlie  purposes  of  the  company. 
But  here,  aa  we  have  said,  this  datermlna- 
tias  of  tbe  Commission  that  the  applicants 
•hall  be  a  branch  is  not  enough;  the  ap- 
plicant must  be  a  branch  before  it  appliea. 
That  I*  the  absolnle  and  reaaonahie  con- 
dition.    That  some  shippers  would  be  ac- 


commodated by  a  Bwitch  eonnection  la  not 
•nongh, 

Tbe  order  to  maintain  through  routes 
was  incident  to  the  requirement  of  awitchs 
connections  and  falla  witJi  it.*  We  under-* 
atand  that  it  was  based  on  tbe  aaaumption 
that  the  connections  were  to  be  made,  and 
therefore  do  not  go  into  the  queatlon  of 
power  under  3  35. 

It  is  unnecessary  to  eonsider  objections 
to  tbe  conclusion  of  tbe  Commission  that 
it  waa  safe  and  reaaonahly  practicable,  etc., 
to  establish  the  switch.  We  remark  that 
it  is  stated  in  the  CommiBsioner'a  report 
that  they  base  their  conclusion  more  largely 
upon  their  own  investigation  tban  upon 
the  testimony  of  tbe  witnesses.  It  would 
be  a  very  strong  proposition  to  say  that 
the  parties  were  bound  in  tbe  higher  courts 
by  a  finding  based  on  specific  investigations 
made  in  the  case  without  notice  to  them. 
8ee  Washington  ex  rel.  Oregon  R.  ft  Nar. 
Co.  V.  Fairchild,  224  U.  S.  010,  B2G.  SO 
L.  ed.  863,  ess,  32  Sup.  Ct  Rep.  535.  Such 
an  investigation  ia  quite  different  from  a 
view  by  a  jury,  taken  with  notice  and  sub- 
ject to  the  order  of  a  court,  and  different 
again  from  the  question  of  tbe  right  of  the 
Commission  to  take  notice  of  results 
reached  by  it  in  other  eases,  when  its  doing 
so  ia  made  to  appear  in  the  record,  and 
the  facta  thua  noticed  are  speciSed,  ao 
that  matters  of  law  are  saved. 

Decree  alTirmed. 

(at  D.  B.  SI.) 
ORKfOND  Q.  SMITH.  George  C.  Smith,  and 
Cora  A.  Qould,  Trading  under  the  Firm 
>fame  of  Street  k  Smith,  Appta, 


Post  Offick  (I  15*)-^icoi4D-Ct.&Ba  Post- 
AL  Rates— Febio  Die  ALB  ob  Books. 

1.  Books,  being  expressly  embraced  In 
mail  matter  ot  tbe  third  class  b;  the  act  of 
March  3,  1879  (20  Stat,  at  L.  3S9,  chap, 
ISO,  U.  S.  Comp.  Stat.  1901,  p.  2648),  |  17, 
cannot  be  removed  from  that  class  and  giv- 
en the  benefit  of  second-class  postal  rates  ac- 
corded by  J  14  to  periodical  pnblicatlona, 
by  the  simple  device  of  publishing  them  in 
a  series,  at  re^lar  intervals  of  time,  wheth- 
er such  publications  he  rsprlnta  of  well- 
known  works  or  new  matter. 

[Ed.  Nots,— Por  other  caiea,  iM  Post  OOoS, 
Cant.  Dlr  I  B;   Deo.  Dig.  |  U.*] 

Pom  Ornci  (1  IS*)— SicoKD- Class  Pow- 
AL  Ratks— "Periodical  Public atiohs" 
OB  "Books." 

2.  Weekly  82-paKe  publications,  each  con- 
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tainiog  &  single  atorj,  eomptete  In  lUelf, 
which  are  niierali;  by  the  itune  lutbor, 
*Dd  Cftrr;  Uie  laine  etiarkcter  tbrougb  the 
•eriea,  mud  leave  the  reader  to  expect  fur- 
ther talee,  but  wblob  coatain  nothing  elae 
except  a.  roll  of  honor,  aome  laudatory  let- 
ter* with  inaigniflCKnt  eomment,  uid  a  page 
or  two  containing  aniwera  to  inquiries,  era 
not  "periodicsl  nublicationi"  enUtled  to  aee- 
ond-clasi  postal  rales,  under  the  act  of 
Uarcb  3,  1879,  i  14,  but  are  "boolu,"  which, 
by  S  17,  take  the  higher  tbird-cleBB  rate. 

[Bd.   Note— For  odier  emmea.   iM    Port   Offlce. 
Coat.  Dig.  I  B:    Dm.  Dif.  1  1B.«  _ 

For  oihsr  dcDnlUoo*,  M«  Word*  and  Pbraaai, 
TOi.  I.  pp.  BM-saSi  Tfli.  «.  p.  aas.    vol.  ».  n-  miA 
Post  Ofticf,  (|  4»)  — Rkvokinq  Skcomd- 
Class  rBiviLEOss— Hearing. 

3.  Peraona  whoae  second-claaa  mail  privi- 
legee  hare  been  revoked  on  the  ground  that 
their  publicationa  were  not  periodicals,  but 
booka,  have  no  cauae  to  complain  as  to  the 
•nfficiencj  of  the  hearing  before  the  Depart- 
nwnt,  although,  beyond  the  aubmiaiion  and 
acceptance  of  a  printed  brief  upon  the  quea- 
tion,  which  was  purely  one  of  taw,  nothing 
furtlier  was  done,  tlie  Department  assigning 
no  reaaous  for  ita  ruling,  and  evinoin]  ~" 
desire  to  discuss  the  matter,  where  not 
by  manner  or  indirection  was  the  offer  of 
any  material  evidence  prevented. 

[Bd.   Note,— For   other  obbm,    ase   Poit   Offloa. 
Cent.  Dig.  (  I :    Dec  DiB.  I  4*] 

[Hoi.  31  and  32.] 


creea  which  reversed  decrees  of  the  Supreme 
Court  of  the  District,  enjoining  the  Poat- 
maater-General  from  revoking  certain  aec- 
ond-class  mail   privileges.     Affirmed. 

See  same  case  below.  No.  31,  34  App.  D. 
C.  521 ;  No.  3Z,  34  App.  D.  C.  635. 

The  facts  are  stated  in  the  opinion. 

Herars.  J.  J.  Darlington  and  H 
GUsaln  lor  appellants. 

Solicitor  General  Bnllltt  and  former  So- 
Ueitor  General  LebDutnn  for  appellee. 

•    *  Mr.  Juatice  Holmee   delivered  the  opin- 
ion of  the  court: 

These  are  hills  to  restrain  the  Postmas- 
ter General  from  revoking  orders  sceord- 
lug  steond-class  mail  privileges  to  the  aever- 
al  ptainti?s, — in  tlie  first-named  case  In 
respect  of  a  series  of  publications  iesued 
under  the  name  of  the  Tip  Top  Weekly 
tn  the  second,  in  resi>ect  of  a  eimiiar  am 
entitled  Worlc  and  Win.  The  ground  of 
the  bilta  is  thst  the  privileges  were  annulled 
without  granting  the  iiearing  required  by 
the  act  of  JIareh  3,  1001,  chap.  S51,  31 
Stat,  at  L.  109U,  HOT,  U.  S.  Comp.  Stat. 
ISO],  p.  2055,  and  that  the  publications  are 
periodical  pnblicntions  within  the  mean- 
ing of  the  act  of  March  3,  IBTS,  chap.  ISO, 


IS  7,  10,  14,  EO  SUt  at  L.  3SS,  S69,  U.  B. 
Comp.  Stat  1901,  p.  2640,  and  ttierefore 
Diuat  be  carried  as  second-class  matter,  by 

le  very  terms  of  the  taw. 

We  will  take  np  the  second  qneatlon  first. 
The  facta  are  not  In  dispute  and  are  alike 
in  the  two  cases.  The  publications  are 
weekly,  each  containing  a  single  story  com- 
plete  in  itself,  but  the  same  character  Is 
carried  through  the  series,  and  the  reader 
is  led  by  announcements  to  expect  further 
tales  after  the  one  before  him.  Most  of 
stories  are  by  the  same  author.  Tkt 
element  of  sequence  may  be  indicated  by 

few  of  the  titles  in  the  Tip  Top  Weekly: 
Frank  Merriwell  in  Arizona;  or,  the  Mys- 
teries of  tlie  Uine.  Frank  Herri  well's 
Kriend;  or,  Mnriel  the  Moonshiner.  Frank 
Merriwell's  Double;  or,  Fighting  for  Life. 
Frank  Merriwell  Meshed;  or,  the  Last  of 
the  Uimitea.  Frank  MerriweH's  Msgie;  or, 
the  Pearl  of  Tangier,  Frank  Merriwell  tn 
London;  or,  The  Grip  of  Doom,  ete.,  etc 
There  ie  nothing  else  in  a  numlwr  except 
a  roll  of  honor  or  list  of  some  of  those  w1io« 
have* endeavored  to  increase  the  cireulationF 
of  the  series,  laudatory  letters  with  ineig- 
liflcant  comments,  and  a  page  or  two  of 
inquiries  as  to  physical  culture,  purporting 
to  come  from  readers,  with  short  replies, 
all  more  or  lesa  incident  to  the  muscular 
tenor  of  the  tales.  The  publicntiona  meaa- 
about  11  by  B  inches  on  the  outside, 
said  to  contain  about  thirty  thousand 
words,  have  thirty-two  pages,  including  a 
page  of  advertisement,  and  exclusive  of  the 
cover,  of  which  twentj-six  are  filled  by  the 
story.  The  front  cover  bears  a  colored 
illustration    of    some     Incident    narrated 

Thus  a  question  of  law  Is  raised,  although, 
as  aaggested  in  Bates  i  Q.  Co.  v.  Payne, 
194  U.  S.  106,  108,  48  Li  ed.  804,  S9S,  84 
Sup.  Ct  Rep.  590,  we  should  not  interfere 
with  the  decision  of  the  Postmaster  General 
unless  clearly  of  opinion  that  it  was  wrong. 
Id.  110.  American  School  t.  McAnnulty, 
187  U.  S.  94,  106,  47  L.  ed.  00,  99,  23  Sup. 
Ct.  Rep.  33;  Public  Oearing  House  t. 
Covne,  1S4  U.  8.  497,  6q£|48  D.  ed.  lOBZ, 
1008,  24  Sup.  Ct.  Sep.  786.  We  have  no 
Bueh  clear  opinion,  as  the  decision  ia  pretty 
nearly  if  not  wholly  sustained  by  Houghton 
V.  Payne,  194  U.  S.  S8,  48  L.  ed.  883,  84 
Sup.  Ct  Rep.  690,  and  Smith  v.  Fsyne,  104 
U.  B.  104,  48  L.  ed.  8fi3,  24  Sup.  Ct  Bep. 
SOS.  Indeed,  the  latter  ease  dealt  with 
The  Medal  Library,  which  was  a  periodical 
publication  of  several  Issues  of  the  Tip  Top 
Weekly,  bound  together)  as  the  principal 
plaintiiT  now  puts  It,  in  book  form,  end 
it  is  troe,  reprinted  in  a  different  size  and 
shape.  Some  attempt  was  made  to  rear^e 
the  law  of  the  decisions  just  cited,  but  we 
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do  not  fe«l  called  upon  to  reopen  the  diacuB- 
aion  in  that  part  of  the  appellants'  brief. 

It  must  be  taken  as  establisbed  that  not 
4ver;  serica  ol  printed  papers  publislied 
•t  definite  intervals  is  a  periodical  publica- 
tion vitliin  tbe  meaning  of  the  law,  even 
if  it  aatisfiea  the  conditions  for  admission 
to  the  second  class,  set  forth  in  S  14. 
Houghton  T.  Pajne,  164  U.  S.  68,  9G,  48 
L.  ed.  S88,  889,  24  Sup.  Ct.  Hep.  60O.  It 
is  eatablislied  bj  the  same  auttiorities  that 
books  that  are  expressly  embraced  in  mail 
matter  of  the  third  class  by  g  17,  and  so 
Amade  liable  to  a  higber  rate  of  poatage, 
!>  eannot  be  removed  from  that  class  and 
brought  into  the  second  b;  tbe  simple  de- 
vice of  publishing  them  in  a  scries  at  reg- 
ular intervals  of  time.  It  was  suggested, 
to  be  sure,  that  the  distinction  was  between 
reprints  of  well'known  works  and  new  mat- 
ter, but  wc  can  Me  nothing  in  that;  neither 
do  we  find  much  weight  iu  the  identity  of 
authorship,  the  retention  of  the  name  of 
the  hero  through  successive  tales,  or  the 
ever-renewed  piomite  of  further  wonders 
in  the  next.  All  these  might  co-eiist  and  yet 
each  number  might  be  a  book,  and  if  so,  it 
goes  into  the  third  class.  ''Mail  matter  of 
the  third  class  shall  embrace  books."  §  17. 
Tbe  noun  "periodical,"  according  to  the 
nice  shade  of  meaning  given  to  it  by  popular 
speech,  convey*  at  least  a  suggestion,  if  not 
a  promise,  of  matter  on  a  variety  of  topics, 
and  certainly  implies  that  no  single  num)>er 
is  contemplated  ss  forming  a  book  by  itself. 
But  we  can  approach  tbe  question  more 
profitably  from  the  other  end,  snd  shall 
have  gone  as  far  as  we  need  when  we  decide 
whether  the  numbers  exhibited  constitute 
•o  many  hooks.  The  word  "book,"  also,  of 
course,  has  Its  ambiguities,  and  may  have 
different  meanings  according  to  the  con- 
nection in  which  it  is  used.  For  purposes 
of  copyright  the  common  monthly  magazines 
may  be  books,  yet  they  are  not  so  under 
tbe  present  g  17.  Aa  books  are  not  turned 
Into  periodicals  by  number  and  sequence, 
the  magazines  are  not  brought  into  the 
third  ctnsa  by  having  a  considerable  num- 
ber of  pages  ^fetched  together.  Without 
attempting  a  ^^nition,  we  ma;  say  that 
generally  a  printed  publicstion  is  a  book 
when  its  contents  are  complete  in  them- 
selves, deal  with  a  single  subject,  betray 
no  need  of  enntinuation,  and,  perhaps,  have 
an  appreciable  size.  There  may  he 
oeptions,  »a  there  are  other  instances  of 
booka.  It  hardly  would  be  an  exccptio 
where  the  object  is  information  and  the 
subject-matter  is  a  changing  one,  a  publica- 

ftion  periodically  issued,  giving  information 
for'the  time,  should  be  held  to  fall  into 
the  second  class.  From  this  point  of  view 
the  Tip  Top   Weekly   and   Work  and   Win 


books.  Jhej  at«  large  enough  to  ndM 
doubt  on  that  score;  each  volume  ia 
complete  in  itself  and  betrays  no  inward 
need  of  more,  notwithstanding  that,  as  in 
the  higDwayman  stories  of  an  earlier  gen- 
eration,  further  adventures  to  follow  are 
promised  at  the  end. 

The  decision  that  these  weeklies  are  booka 
shortens  what  needs  to  be  said  as  to  the 
BuQIciency  of  the  hearing.  The  parties  were 
notified  that  they  would  be  granted  a  hear- 
'ng  at  the  oDioe  of  the  Third  Assistant 
Postmaster  General,  Washington,  District 
of  Columbia,  at  a  fixed  day  and  hour,  to 
inow  cause  why  the  admission  to  the  second- 
ilass  should  not  be  revoked  and  tbe  third- 
lass  rate  of  postage  charged,  on  tlie  ground 
that  the  issues  were  not  periodical  publica- 
tions, but  were  books.  They  sent  a  repre- 
sentative to  Washington  who  left  a  printed 
response  in  advance,  asking  for  furtber 
opportunity  for  argument  if  the  authorities 
cere   not  satisfied,   and   who   called   at  the 

ppointed  time.  He  was  referred  to  the 
Chief  of  the  Classification  Division,— the 
iper  person.  Rev.  Stat.  S  181,  U.  8. 
Comp,  SUt.  IQOl,  p.  80;  Postal  Laws  and 
l^egulations,  1902  ed.  99  6,  19,  subsec.  1,  8. 
He  saw  him  and  asked  if  the  brief  had  been 
received,  was  answered  3'es.  and  then  asked 
if  the  other  had  any  questions  to  ask,  and 
was  answered  no.  He  presented  a  pamphlet, 
"The  Infiuence  of  tbe  Dime  Novel,"  and 
departed,  offering  no  further  argument, 
beemingly  somewhat  aggrieved  at  not  hav- 
ing seen  tbe  Third  Assistant  Postmaster 
General  in  person.  Subsequently,  the  As- 
sistant Attorney  General  for  the  Postof- 
tice  Department  was  consulted  by  tbe  oO- 
ciaia,  and  in  accordance  with  his  opinion 
the  order  was  issued  which  the  plaintiffs 
seek  to  restrain. 

The  matter  was  argued  to  us  with  aome 
feeling,  and  it  is  not  impossible  that  tbe 
interview  gave  an  impression  of  offlcial 
indifference.  But  the  plaintiffs  allege  in 
their  bills  that  tbe  question  was  a  pureS 
question  of  law;  it  was  a* question  that* 
they  had  a  right  to  have  reviewed  and 
have  had  reviewed  in  thia  eonrt;  it  was 
clearly  defined;  tbe  official  was  not  called 
on  to  state  reasons  or  to  discuss, — his  onlj 
duty  was  to  bear;  and  beyond  offering  ttM 
printed  brief,  the  plaintiffs'  lepresentativea 
showed  no  desire  to  be  beard.  This  is  not 
a  case  in  which  even  hy  manner  or  indirec- 
tion, the  plaintiffs  were  prevented  from 
offering  material  evidence.  The  fact*  and 
tbe  question  were  as  plain  then  as  now. 
Tbe  conclusion  reached  was  right;  and  In 
the  circumstances  disclosed,  we  are  of  opin- 
ion  that  the   plaintiffs  had   no  eauas   to 

Decrees  affirmed. 
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1S12.  STANDARD  SANITARY  HFG.  CO. 

(m  D.  s.  to.) 

BTAKDAED  SANITARY  MANUPACTUE- 

IKQ  COMPANY  et  al.,  Appts., 


'.  tmiTED  STATES. 


UNITED  STATES  OF  AMERICA, 

MOKOPOLIES  (S  17')-Masufactureiis  AMD 
DIAL133— Paten TKo  Device. 
1.  Agreem«uts  enibrnciiig  85  per  cent  of 
tb«  m&nufactureTB  of.  and  90  per  cent  of 
the  jobbers  in,  enameled  ironware,  vbicb. 
In  addition  to  ft  provieion  against  tlie  mar- 
keting of  "BecondB,"  intended  to  CArtj  out 
tbe  ostensible  object  of  the  sgreemeots,  also 
provide  for  regulating  pricee  through  the 
instrumentality  of  a  price  and  acbeduje  com- 
mittee, Gx  yireferential  discounts,  conllnlng 
ttwm  to  sales  to  jobbers  onlv,  authorize  Ifl- 
batea  if  the  agreements  ■hall  be  faithfully 
observed,  and  forbid  all  sales  to  jobbers  not 
in  the  combination,  malting  a  condition  ol 
their    entry    a    promise    not    to    resell    to 

Cmbers  except  at  the  prices  determined  by 
manufacturers,  and  not  to  deal  in  the 
products  of  manufacturers  not  in  the  com- 
bination,— cannot  escape  condemnation  un- 
der the  Sherman  anti-trust  act  of  July  2, 
J800  (26  Stat,  at  L.  20tl.  chap.  847,  U.  ~ 
Comp.  Stat  IBOl,  p.  3,200),  because  the 
agreements  take  the  form  of  licenses  fi 
the  owner  of  a  patent  for  a  device  used  in 
the  enameling  process. 


meling  p 
C«atr  Dlt.  I  II ;   DecT  big.  I  Y' 


2.  A  corporation  manufacturing  its  prod- 
nst  in  New  Jersey,  and  buyine  also  from 
other  manufacturers  and  jobbers,  which 
ships  from  there  to  its  warehouses  in  Massi 
ebnsetta  and  New  York,  from  which  salt 
%n  made  in  those  states  and  in  Connecticut, 
is  engaged  in  interstate  commerce,  and  as 
such  is  subject  to  the  prohibitions  of  the 
Bhenuan  antitrust  act  of  July  2,  ISOO, 
against  restraints  of  trade  and  monopoiie*. 

rSiL    Neta.— For    otbsr   cbbm.    see    Commercr 
OBt.  DIt.  II  29.  SO:    Dec.  Dtc  I  W,<] 
MOKOPOLIBS    (I   12*)  —  MANUrACTDBEU    OB 

DKALEBa—  Culpability. 

3.  The  culpability  of  a  party  to  a  ' 
btnation  of  manufacturers  and  jobbers 
which  accomplishes  a  restraint  of  trade  con- 
demned by  the  Sherman  anti-trust  act  of 
July  2,  ISnO.  is  not  removed  because  it 
lestricled  in  less  degree  than  the  other  job- 
bers, enjoying  a  certain  freedom  of  "  " 
petition  to  meet  local  eooditiona. 

[F.a.  Note.— For  other  csseg,  ■«<  Uonopolles. 
CeQL  Dlr  I  10:    Dec.  Dig.  t  1!-*1 

UoNOPOLiEs  (I  24*l— Action  to  PbbTvbkt— 

DlGCHBTIO;*    —    CONTIMDANCB      OB       '- 
JOUBNHENT. 

4.  The  trial  court  did  not  abuse  Ita  dis- 
cretion in  denying  a  motion  by  defendants 
In  a  civil  suit  brought  hy  the  government 
under  the  Sherman  snti-truat  act  of  July  8, 
ISM,  for  an  enlargement  of  time  to  take 
tMitimony,  based  upon  the  ground  thst  they 
Iiad  been  prevented  by  the  action  of  the 
■fovemnient  in  instituting  criminal  proceed- 
TngB  from  properly  presenting  their  de- 
lenae,  in  that  the  government,  apprehend- 
ing that  tbe  witnesses  for  the  defense  were 


leAlHi 


called  to  give  them  immunity  from  the 
criminal  proseeutiou  then  pending,  notiSed 
them  that  if  they  testified,  they  would  do 
BO  at  their  peril,  as  immunity  could  only 
be  claimed  by  witnesses  for  the  govern- 
ment, whereupon,  on  the  advice  of  counsel, 
they  refused  to  testify,  leaving  the  defend- 
ants without  the  benefit  of  the  avidenoa 
which  they  could  have  given. 

(Ed.    Note.— For   olher   caaps,    sse    MonopolleB. 
Cent.  DIE.  I  V;    Dbc.  Die  I  !4.'] 

[No.  S54.] 


APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Mary- 
land to  review  a  decree  in  favor  of  tha 
government  in  a  suit  to  enjoin  violationa 
of  the  Sherman  anti-trust  act.        Affirmed. 

Bee  same  case  below,  ISl  Fed.  172. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Herbert  Noble,  Robert  B. 
Honeyman,  Henry  D.  Estabrook,  Hartwell 
P.  Heath,  and  A.  Parker  Smith  tor  appel- 
lanta. 

Attorney  Qeneral  Wickersham,  and  Mr. 
Ed  IT  in  P.  Grosvenor,  Special  Assistant  to 
the  Attorney  General,  for  appellee. 

3 

Mr.  Justice  HcKenna  delivered  the  opln-  * 
ion  of  the  court: 

Suit  by  the  government  against  appel* 
lants  for  a  violation  hy  them  of  the  act 
of  July  2,  ISeO  [26  SUt.  at  L.  200,  chap. 
647,  U.  S.  Comp.  Stat.  1901,  p.  3200],  com- 
monly known  as  the  Sherman  anti-truat 
act. 

A  decree  was  entered  in  favor  of  tha 
government,  from  which  appellants  (desig- 
nated herein  as  defendants)  have  proae- 
euted  this  appeal.    191  Fed,  172. 

There  are  sixteen  corporata  and  thirty- 
four  individual  defendants,  the  latter,  with 
tbe  exception  of  Edwin  L.  Wayman,  being 
the  ofEcers,  preBldents,  or  secretaries,  of  the 
companies.  0 

*  The  corporate  defendants,  were  alleged" 
to  he  the  manufacturers  of  enameled  iron- 
war  In  various  places  in  the  United  States, 
manufaetnring  6B  per  cent  of  such  war*, 
and  engaged  in  interstate  commerce  in  such 
ware  throughout  the  United  States  and 
with  foreign  countries,  in  competition  with 
one  another  and  with  certain  other  manu- 
facturers of  luch  ware,  and  that  in  IBOQ, 
or  early  in  1910,  they  entered,  into  and 
engaged  in  a  combination  and  conapiraef 
to  restrain  such  trade  and  commerce. 

The  defendants  denied  the  chargN 
against  them,  Wayman  doing  so  in  a  sepM* 
rata  answer.  The  Colwell  Lead  Company 
denied   that   it   was   engaged   in   interstate 
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A  great  deal  of  testimonj  wm*  UJcen  and 
tlw  COM  quite  elaborately  argued,  but  in  the 
riew  we  take  of  it  It  ia  in  comparatively 
narrow  eatnpaaa,  depending  upon  the  appli- 
cation of  well-aettled  principles. 

The  coTporBf«  defendants  are  manufae- 
turers  of  sanitary  enameled  ironware,  such 
as  bath  tuba,  wash  bowls,  drinking  toun- 
t*ins,  sinks,  cloaeta,  etc.  The  enameling 
oonsista  in  applying  opaque  white  glau  to 
iron  utensila,  Tirst  in  the  condition  of  a 
liquid,  anJ,  second,  in  the  form  of  a  powder. 
llie  process  consists  in  heating  the  uten- 
sils t^  a  red  heat  and  then  sifting  upon  it 
the  enameling  powder.  The  powder  is  fused 
tif  the  bigb  temperature,  and  forms  on  the 
uteDsil  a  hard,  impenetrable,  insoluble, 
smooth,  and  g1<iaay  surface- 
Prior  to  the  invention  of  James  W.  Ar- 
Tott,  Jr.,  covered  by  letters  patent  issued 
September  26,  1S99,  the  enameling  powder 
was  applied  by  a  sieve  attached  to  a  long 
bandte,  which  was  held  by  the  workman 
with  one  hand,  and  the  sieve  made  to  vi- 
brate by  the  workman  striking  the  handle 
with  his  otlier  hand,  thereby  sitting  the 
powder  over  the  surface  of  the  ironware. 
The  implement  was  an  imperfect  one,  not 
easily  handled,  and  by  its  use  the  work- 
a  men  were  subjected  to  intense  heat  and 
Fpbjsical  atrain.  Tbe'flow  of  the  powder, 
beside,  was  not  continuous;  it  was  cost 
upon  the  metal  In  intermittent  pulTs,  caus- 
ing in  many  instances  an  unequal  distribu- 
tion of  the  powder  and  producing  defective 
articles  which  either  had  to  be  thrown  away 
or  sold  as  "seconds."  With  Arrott'a  inven- 
tion these  evil  results  are  lessened  or  dis- 
appear. The  sieve  is  mechanically  vibrated 
very  rapidly,  causing,  instead  of  an  inter- 
mittent flow  of  the  powder  aa  in  the  hand 
process,  a  practically  continuous  flow.  Both 
hands  of  the  workman  may  be  used  to 
guide  and  direct  the  sieve.  The  advantages 
of  the  instrument  over  the  hand  process  are 
decided.  It  is  more  elflcient  and  more  eco- 
nomical. It  makes  a  better  article  and  in 
Ism  time.  There  Is  no  waste  in  defects  or 
"seconds."  The  workman  la  relieved  to 
some  extent  from  "Ilerce  heat  conditions," 
to  qnot«  from  the  answers. 

At  t)ie  time  of  the  contracts  which  are 
attacked  by  the  government  the  Standard 
Sanitary  >fanufsctiiring  Company  was  the 
owner  of  the  patent  and  manufacturer  of 
90  per  cent  of  the  ware,  and  used  In  its 
production  the  patented  device.  Some  of 
the  other  manufacturers  were  Infringing 
and  eontraversies  existed.  Some  yielded  to 
its  validity,  others  contested  It.  It  was 
sustained  by  the  courts  In  several  eases. 

We  have  gone  through  this  detail  to  ex- 
hibit the  eonditiona,  as  asserted  by  defend- 
ant!, which  eonfronted  tbem  and  induced 


their  cootrnets.     In  further  display  of  It 
we   quote    Wayman'a  answer,  aa   lollowa: 

"For  the  reasons  stated,  tlie  art  was  in  a 
vei7  luuatisfkctory  eondition.  No  meaM 
bad  been  discovered  of  accomplishing  tha 
result  produced  by  the  use  o(  tbe  Arrott 
invention  without  laying  the  user  of  such 
means  open  to  a  ault  for  infrii^ment,  bj 
the  owner  of  tb«  Arrott  patent.  The  mana* 
facturers  using  the  process  in  uae  prior  t« 
Arrott'a  invention  were  unable  to  sueceas- 
fully  compete  with  tlioae  using  the  Arrottj< 
invention,  and,  moreavar.  produced  s*dia-> 
proportionate  number  of  defective,  unsight- 
ly and  substantially  unsalable  articles.  The 
consumer  was  deceived  and  defrauded  and 
the  use  of  sanitary  enameled  ironware  leav- 
ened and  its  reputation  depreciated  by  d» 
fective  articles  being  palmed  off  on  the  con- 
sumer as  not  defective." 

On  the  situation  thus  aaserted  to  exist, 
the  defendants  build  their  defsnae,  contend- 
ing that  Wayman  saw  its  evils  and  con- 
ceived the  way  to  correct  tbem;  end  insist 
that  the  fallowing  facts  are  established  by 
the  evidence;  Wayman  waa  familiar, 
through  his  connection  with  another  enam- 
eling company,  called  the  Seamless  Steel 
Bath  Tub  Company,  with  the  enamel  wan 
trade,  and  had  become  convinced  of  tbe  ad- 
vantages, indeed,  necessity,  of  the  use  of 
the  Arrott  invention.  He  tried  to  secure  it, 
but  the  Standard  Company  seemed  unwill- 
ing at  that  time  to  confer  its  utility  upon 
other  companies,  and  pending  the  ncgotia* 
tions  the  Seamless  Company  failed  and 
Wayman  turned  to  other  plans,  one  of 
which   resulted   in   the   contracta  under   r*- 

At  early  as  1908,  Impreased  with  the  im- 
portance of  the  Arrott  patent,  he  endeav- 
ored to  have  tbe  Standard  Company  grant 
licenses  to  other  companies  in  order  to  im- 
prove trade  conditions,  and  to  this  end  ha 
tried  to  Interest  other  gentlemen  in  tht 
project.  The  Standard  Company  was  un- 
willing to  grant,  and  other  manufaclurers 
were  equally  disinclined  to  accept,  them. 
He  then  conceived  the  idea  of  a  holding 
company,  but  this  failed  also,  tbe  Standard 
still  being  unyielding,  stating  by  one  of  its 
oRicers  that  "his  company  waa  unwilling 
either  to  sell  tbe  Arrott  patent  or  to  enter 
into  any  arrangement  which  would  lessen 
the  advantage  which  it  had  by  reason  of 
the  ownership  of  the  Arrott  patent."  The 
plan  was  therefore  abandoned. 

In  August,  mOB  [we  are  still  following 
the  version  of  the  testimony  given  by  coun- 
sel for  defendants),  It  was  su^^gested  to 
Wayman  by  a  person  connected  with  onaS 
'pi  the  manufacturing  companies  that  he*  ' 
(Wayman)  apply  for  the  position  of  secre- 
tary of  the  Association  of  Sanitary  Enam- 
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•bd  Wan  Maiiuf*ctur«n  wUeh  waa  about 
to  be  reorganized.  Tbe  poeition,  it  wu 
•aid,  would  give  Wa;maii  an  excellent  op- 
portunit;  U>  continue  hii  efforts  to  buy  the 
Arratt  patent,  and  establish  such  retatiou 
with  tbe  manufacturerB  of  enameled  ware 
aa  would  enable  him  to  present  in  the 
moat  favorable  manner  his  idesa  in  regard 
to  the  advantages  of  patent  licenies  under 
the  Arrolt  patent  This  asaociation  waa  a 
pura  trade  organization,  and  not  /armed  to 
control  or  regulate  prices.  Wejman  ap' 
plied  for  and  obtained  the  position,  and 
commenced  again  negotiations  for  the  Ar- 
rott  patent,  and  peraisted,  against  the  ap- 
parent reluctance  of  the  BtHiCdard  Com- 
panj  to  give  up  the  advantages  of  the  pat- 
ent. Finally  he  impressed  the  manager  of 
tbe  Standard  factories  with  the  greater  ad- 
vantages wliich  would  come  to  his  company 
by  the  elimination  of  "seconds,"  and  re- 
moving them  as  competitora  of  the  bet- 
ter articles  of  tbe  Standard,  confining  the 
competition  to  such  articles,  of  which  tbe 
Stanaard  produced  GO  per  cent.  The  mana- 
ger of  the  Standard  and  that  company 
yielded  to  the  representation  of  these  ad- 
Tantages. 

Ihcse  advantages  are  dwelt  on  and  made 
much  of  by  counsel  and  they  quote  testi- 
mony to  display  tbeir  extent.  "Seconds," 
aa  we  have  said,  were  articlea  of  inferior  or 
defective  manufacture,  and  as  their  inferi- 
flirity  waa  not  apparent,  they  could  be  rep- 
resented and  sold  aa  of  standard  quality, 
tiueb  deception,  it  is  asserted,  was  frequent- 
ly practised,  and  the  articlea  turning  out 
defective  discredited  enamel  ware,  gave  it 
a  bad  reputation,  and  there  was  a  growing 
difficulty  to  maintain  or  extend  its  sale. 
With  "seconds"  out  of  the  way.  it  may  be 
conceded,  as  it  Is  contended,  that  only  hon- 
est articles  were  available  to  plumbers,  job- 
bers, and  builders. 

The  Standard  Company  fixed  a  price 
gnpon  the  Arrott  patent  and  gave^Wayman 
•  an  option  upon  it.  He,  in  the  following 
December,  secured  also  an  option  from  the 
J.  L.  Mott  Iron  Worlds  upon  a  patent  called 
the  Dithrld-re.  and  from  the  L.  Wnltr  Mnnu- 
tacturing  Company  an  option  upon  the 
Lindsay  patent.  These  patents  were  in- 
fringements of  the  Arrott  device.  Thus 
equipped.  Wnyninn  proreeded  to  engage  the 
Bttsmufarturers   in   his   prnposition. 

This  Bummary  of  the  ailviation  coiniael 
have  sup  piemen  ted  by  a  declaration  of  mo- 
tives. Counsel  say  t1ii\t  Wayman  and  the 
manufacturers  were  advised  by  able  and 
competent  lawi-ers  of  the  legality  of  their 
plan.  "Wavman'g  motive,"  It  is  asserted. 
"wa*  to  make  money  for  himself,  not  as  a 
manufacturer,  but  as  the  owner  of  a  patent, 
ncetving*   royalties    from    those    whom    he 


liceuaed  to  um  hi*  patented  Invention."  Th* 
form  of  bis  licenae,  it  is  further  asaeited, 
tallowed  the  precedenta,  and  was  based  on 
that  principle  of  the  patent  law  which 
gives  to  the  owner  of  an  invention  the  pow- 
er to  grant  to  others  Its  use  or  to  withhold 
it,  or  to  grant  it  upon  such  terini  as  h* 
may  choose  to  impose.  Such  being  his  mo- 
tive and  such  being  his  right,  he,  it  is  con- 
tended, negotiated  with  and  contracted  witb 
tbe  manufacturers  of  enameled  ware.  And 
their  motives  also  are  attempted  to  be  ]ua> 
tiSed,  though  tbe  necessity  for  doing  so  Is 
disclaimed. 

Wayman's  right,  It  seems  to  be  contended, 
is  all-sufficient,  and  that  tbe  manufacturers 
only  paid  the  price  that  he  could  legally 
demand.  As  the  demand  Vas  legal,  it  i> 
argued,  the  payment  of  the  price  could  not 
be  illegal.  But  tbe  government  assert* 
subterfuge, — illegal  purpose  liveried  in  legal 
forms  to  give  color  of  right  to  illegal  prao- 

The  charge  challenges  consideration  of 
the  relation  between  that  which  the  nan»- 
facturers  engaged  to  do  and  the  protection 
of  the  exclusive  right  attached  to  tl;e  in- 
vention. Upon  such  consideration  bow  far 
tbe  licenses  transcend  such  right  and  vio- 
late the  Sherman  law  we  can  then  deter- 
mine. And  we  shall  keep  in  mind  and  apply^ 
■the  principal  expressed  In  E.  Bement  A* 
Sons  V.  National  Harrow  Co.  1S8  It.  S.  TO, 
92,  40  L.  ed.  1058,  lOdS,  22  Snp.  Ct  Bep, 
747,  that  the  Sherman  law  "clearly  does  not 
refer  to  that  kind  of  a  restraint  of  inter- 
state commerce  which  mey  arise  from  re*- 
aonable  and  legal  conditions  imposed  Mpaa 
the  assignee  or  licensee  of  a  patent  by  the 
owner  thereof,  restricting  the  tertn*  upoa 
which  the  article  may  he  used  and  the  price 
to  lie  demanded  therefor.  Such  a  construe 
tion  of  tlie  act,  no  doubt,  was  never  cob- 
tempi  a  ted   by  its  framers." 

In  our  inquiry  we  shall  accept  arguendo 
the  statement  of  defendants  of  their  tnduoe- 
ntent  and  purpose.  We  say  "ar^endo," 
because  the  asserted  inducement  and  pnr* 
pose  are  denied  by  the  government,  it  eon- 
tending,  as  we  have  seen,  that  the  ArrotI 
patent  waa  but  a  pretense,  and  that  tlie 
agreements  were  put  in  the  form  of  li- 
censes of  it  to  at  once  accomplish  and 
palliate  evasions  of  the  law.  The  fact  be* 
ing  in  controversy,  we  pi  nee  onr  eon  si  der- 
ation and  decision  on  other  Elem<>nts.  In 
otlier  words,  we  will  cinsider  the  esse  from 
the  standpoint  of  defendants'  view  of  th* 
situation,  with  comments  as  wa  proceed  a* 
what  they  did  to  meet  it,  and  how  far 
what  tbcy  did  accorded  with  or  trana- 
gressed  the  law. 

The  contention  of  the  defendants,  then,  !• 
that  the  Standard  Company's  position  and 
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power  M  owner  o(  tho  patent,  and  W&y- 
maa't  were  identical.    What  it  cnald  bare 

done,  it  is  contended,  he  could  do,  and  its 
relation  to  the  trade  and  the  relation  ol 
other  manufactureri  to  the  trade  clearly 
demonstrate,  it  ii  furtlier  contended,  thut 
at  tbat  company  could  have  made  the  con- 
tracts,  Wayman  could   do   ao. 

To  support  the  contention  defend  on  ta 
represent  the  Standard  aa  the  dominant 
(it  produced  GO  per  cent  of  the  articles} 
and  the  only  honest  manufacturer,  point- 
ing out  to  other  manufacturers  the  worth- 
lessness  of  their  output,  they  not  having 
the  Arrott  patent;  also  the  dishonesty  of 
-their  output,  they  putting  out  "seconds," 
■the  inferiority'of  which  was  "discernible 
only  bj  experts,"— thereby  defrauding  the 
public,  "discrediting  the  ware,  and  demoral- 
izing the  market  and  business."  To  avert 
tlieae  evil  results,  it  is  represented  that 
tiie  Standard  was  willing  to  forego  the 
advantages  which  its  ownership  of  tlie  Ar- 
rott patent  gave  it,  and  confer  them  upon 
the  otiier  manufacturers.  But  upon  terms. 
"First  and  foremost"  it  waa  to  be  agreed 
that  no  "seconds"  should  be  marketed.  In 
the  aecond  place,  a  standard  price  must  be 
agreed  to  so  that  henceforth  rivalry  should 
be  "in  the  quality  of  the  ware  turned  out 
at  a  uniform  price,  or  in  any  other  collat- 
eral inducement  to  the  purchaser"  that 
would  not  "affect  the  quality  of  the  ware." 
Way  man's  agency  and  office,  it  is  repre- 
sented, was  that  of  "watching  all  parties 
and  insuring  their  fidelity  to  the  agreement 
by  the  payment  of  a  royalty  for  the  use  of 
the  invention."  And  this  it  is  said,  is  "all 
there  is,  in  substance  or  principle,  to  the 
case  at  bar,  except  that  Mr,  Wayman,  in- 
stead of  the  Standard  Company,  was  the 
originator  of  the  scheme,  and  that  be  per- 
suaded bis  codefendants  to  enter  into  it." 
But  the  scheme  has  other  features  and 
effects  which  counsel  overlook  or  ignore. 
It  is  immediately  open  to  the  criticism  tliat 
Its  parts  have  no  natural  or  neressary  re- 
lation. What  relation  has  the  filing  of  a 
price  of  the  ware  to  the  production  of 
"seconds"!  If  the  articles  were  made 
perfect,  their  price  in  compensation  of  them 
and  by  unfettered  competition  would  adjust 
itself.  To  sny  otherwise  would  be  in  de- 
flance  of  the  cxnmplea  of  the  trading  and 
industrial  world.  Nor  was  a  combination 
of  manufacturers  necessary  to  the  perfec- 
tion of  manufacture  and  to  rivalry  in  its 
quality.  And  it  may  be  asked  if  such  per- 
fection and  its  protecting  influence  against 
deception  and  the  ruinous  depression  of 
prices  were  so  desirable  and  potent  as  it  is 
contended  that  they  were,  why  were  they 
not  extended  to  "baths."  the  most  import- 
ant of  the  articles  in  the  trade!    It  is  not 


an  adeqnata  answer  to  sajr  Uiat'tbere  was* 
a  time  guaranty  of  tham,  even  though  it 
was  given  to  all  of  them,  as  ft  was  not. 
The  justiScation  of  defendants  is  baaed  not 
on  the  responsibility  of  manufacturers,  but 
on  the  integrity  of  the  articles  aasured  by 
tlie  use  of  the  Arrott  device. 

It  IS  the  foundation  of  defendants'  argu- 
ment that  to  make  the  use  of  that  device 
universu.!  was  the  prompting  of  Wayman's 
energies  to  unite  the  manufacturers  nr/i  to 
remore  the  evils  which  bes^t  tlie  trade  and 
which  were  "discrediting  the  ware  and  de- 
moralizing the  markst  and  business."  It 
was  the  representation  of  the  advantage,  we 
are  told,  of  such  results,  that  broke  down 
the  resolution  of  the  Standard  Company 
not  to  share  the  use  of  the  device  with 
other  manufacturers.  But  granting  that 
there  was  provision  or  security  against  the 
production  of  "seconds"  In  all  of  the  arti- 
cles, it  seems  from  what  we  have  said  abovs 
tliat  all  of  the  substantial  good  which  is 
asserted  to  have  been  ths  object  of  the 
agreements  could  have  been  attained  by  a 
simple  sale  of  the  right  to  use  tlie  Arrott 
patent,  conreding  to  it  the  dominant  effect 
which  is  attributed  to  it.  Nor  is  the  jus- 
tification of  defendants  made  more  adequate 
by  the  representation  that  "Wayman'a  mo- 
tive was  to  make  money  for  himself,  not  as 
a  manufacturer,  but  as  the  owner  of  the 
patent,  receiving  royalties  from  those  whom 
he  licensed  to  use  his  patented  invention." 
Wayman  testided  to  another  motive.  By 
ti.ving  prices  "he  hoped,"  he  said,  "as  ons 
of  the  features  of  the  license  agreements, 
to  enable  the  companies  to  abolish  ruinous 
competition,"  and  to  get  a  "revenue  for  each 
of  the  companies  to  enable  them  to  malce 
a  reasonable  profit." 

But  motives  and  inducements  may  not  b« 
easily  estimated,  and  we  will  pass  to  a  con- 
sideration of  the  agreements.  On  March 
30,  1910,  the  Manufacturers'  Association 
passed  a  resolution  and  a  committee  of  five 
was  constituted,  to  be  known  as  the  priceiji 
and  schedule'committee,  to  which  the  Ii-* 
cense  agreements  and  resale  agreements 
should  be  referred.  This  committee  was  to 
interview  the  varioua  manufacturers  and  ob- 
tain their  consent  to  the  agreements  which 
were  to  become  effective  "when  the  consent 
of  83  per  cent  of  tne  production"  was  had. 
The  signatory  manufacturers  agreed  to 
"give  their  prompt  co-operation  to  the  mat* 
ter  in  question." 

At  the  same  time  the  following  resola- 
tion  wttB  passed:  "Whereas,  a  proposition 
is  pending  for  a  license  agreement  and  a  re- 
sale price  for  the  benefit  of  the  jobbing 
trade,   and 

"Whereas,  long-term  contracts  are  a  men- 
ace to  said  proposition. 
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"W«,  th«  nsdenigned,  mannfacturen  of 
«ii»me1ed  war«,  lierehj  agree  to  taka  no 
den  for  delivery  beyond  M»j  31,  1010. 

"ThiB  agreement  ia  not  binding  upon  the 
•ig:nerB  unless  ftll  membere  of  tbe  Enameled 
Ware  Manufacturers'  AMociation  are  par- 
ties thereto  and  append  their  lignatureB. 

"The  within  i«  agreed  to." 

At  the  same  meeting  a  memorandum  of 
agreement  va^  proposed  which  waa  to  be 
executed  with  Wayman  as  licensor  of  Tari- 
out  patents  covering  pneumatic  dredgen. 
The  agreement  covered  Klling  schedules  of 
the  ware  and  provided  for  the  royalti 
to  be  paid;  the  selling  price  to  the  jobbers 
id  be  established  by  the  licensor  through 
ft  committee  appointed  by  the  varioua  i: 
nfaeturers.  It  provided  penalties  for  the 
Tiolation  at  the  price  r^uUtions,  and  pref- 
erential discounts  [discounts  allowed  to 
certain  manufacturers)  form  the  selli 
prices.  Such  discounts  were  to  be  allowed 
on  sales  to  jobbers  only. 

Such  details  as  might  "lie  necessary  for 
the  perfeetioD  of  the  arrangement"  were 
reserved  for  the  next  meeting  ol  manufac- 
turen.  After  this  meeting  a  circular  let- 
ter was  tent  by  Wayman  to  all  manufai 
Jtnrers,  apprising  them  of  what  had  tram 
•  pired,  the  attention  that  had  been'giEe 
the  subject,  and  informing  tbem  that  "the 
final  license  agreement  papers'*  would  be 
executed  at  the  next  meeting,  to  be  held  in 
ll.y. 

The  license  agreement  was  subsequently 
executed.  It  granted  to  the  licensee  the 
right  to  use  in  the  manufacture  of  enameled 
ware  the  Arrott  patent,  also  a  patent  to  E. 
Ditbridge  for  &  pneumatic  sieve  and  a  pat- 
ent to  William  Lindsay  for  an  "enameling 
powder  distributer."  It  released  the  claims 
for  past  infringement  so  long  as  the  li- 
censees operated  under  tlie  license.  It  fixed 
royalties  of  $5  per  day  for  each  furnace, 
eubject  to  a  diminution  of  like  amount  for 
furnaces  shut  down  for  more  than  six  con- 
•ecutive  worliing  days.  It  fixed  preferential 
discounts  from  tbe  regular  selling  prices, 
confining  them  only  to  sales  by  the  manu- 
facturers to  jobbers.  And  it  was  provided 
that  no  goods  manufactured  under  tlie  li- 
cense should  be  sold  unless  they  bore  a 
Tsgistered  label  (except  where  otherwise 
■pecified)  owned  by  the  licensee,  and  in  ad- 
dition thereto  a  license  tag  or  label  ap- 
proved by  the  licensor,  placed  in  a  visible 
jKwition   thereon. 

The  provision  for  price*  was  as  follows; 

The  licensor  agrees  that  he  will  employ 
«  commission  of  six  persons,  of  which  he  Is 
to  be  one.  and  to  act  >■  chairman  thereof, 
IIt«  of  whom  shall  be  designated  by  a  ma- 
jority of  the  parties  holding  licenses  aim- 
ihir  to  this  license,  which  commission  shall 


have  supervision  of  all  tbe  relations  and 
transactions  between  the  parties  hereto 
under  this  agreement;  but  It  is  understood 
that  where  a  member  of  said  commission, 
or  his  company,  shall  be  directly  interested 
in  any  question  of  a  violation  of  tbe  li- 
cense to  be  decided  by  the  said  commissioo, 
said  member  shall  be  disqualified  and  a 
temporary  member  shall  be  appointed  in 
his  place  by  the  remaining  members  of  tbe 
commission. 

"All  terms  and  conditions  relative  to 
prices  and  discounts  now  established  by  thea 
licensor  and  set  forth  in  *  the  annexed* 
schedules  and  made  a  part  hereof  shall 
remain  in  force  and  effect  until  other  tenna, 
conditions,  and  preferential  discounts  are 
substituted  therefor  by  the  licensor,  which 
Bubetitution  can  only  be  made  by  him  with 
the  approval  of  a  majority  of  the  members 
of  the  commission,  hereinbefore  prescribed. 
Notice  of  such  changes  and  substitatioas 
shall  be  given  from  time  to  time  in  writing 
by  the  licensor  to  tbe  licenieea.  The 
licensee  covenants  to  adhere  to  and  main- 
tain such  terms,  conditions,  regulations, 
prices,  and  preferential  discounts  as  may 
be  established  by  the  licensor  from  time  to 
time,  and  th«  licensee  further  agrae*  to 
SBll  no  'teeond^  or  'B't'  covered  by  soAeilttlM 
4,  4},  5,  and  Q."     (lUlics  ours.) 

The  restrictions  as  to  prices  at  which  the 
goods  vers  to  be  sold  did  not  apply  to  those 
sold  and  exported  to  foreign  countries. 
Such  sales  were  required,  however,  to  be 
proved  to  tbe  licensor. 

There  was  a  provision  for  the  retnm  of 
SO  per  cent  of  the  royalties  paid  it  the 
agreement  should  be  complied  with.  These 
royalties,  called  in  tbe  agreement  "royalty 
rebates,"  were  forfeited  if  the  provisions 
of  the  agreement  should  be  violated  in  any 
particular. 

The  foregoing  constitute  the  essential 
provisions  of  tbe  manufacturer's  agree- 
ments, and  it  will  be  observed  what  little 
space  is  given  to  "seconds,"  though  it  is 
asserted  in  the  argument,  as  we  have  seen, 
that  to  get  rtd  of  tbe  evils  of  their  pro- 
duction and  sale  was  the  chief  impulse  to 
the  agreements.  The  covenant  as  to 
"aeconds"  was  expressed  by  the  words  which 
we  have  italicized  In  the  provision  relating 
to  prices  and  discounts,  quoted  above.  The 
schedules  referred  to  are  found  in  the  para- 
graph providing  for  preferential  discounts, 
and  cover  all  articles  but  batbs,  these  be- 
ing described  in  schedules  1,  8,  and  3. 

There  was  also  a  jobber's  license  agree- 
ment that  bore  at  the  top  the  note  that 
it  "moat  be  executed  by  the  purchaser  in 
order  to  purchase  licensed  sanitary  enam-J 
eledvware."  It  conveyed  to  the  jcdiber  tbe* 
right  to  buy  and  sell  such  ware,  provided 
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tor  oertkln  dlscountB  and  det&ili  M  to 
■bipments  and  deliveriea,  and  that  tb«  Mies 
were  to  be  made  "bj'  tbe  purchueri  at 
prices  to  be  eitnblialied  and  prevailing  in 
tbs  variout  toaes  into  trbish  tbe  goods 
were  shipped,  regardless  of  tbe  point  of  pur- 
ehaae."  There  was  a  provisioo  for  tbe 
payment  ot  tbe  purcliaee  price  at  certain 
rebate  periods  if  tlie  ngrevmeut  should  be 
complied  with.  The  resale  prices  as  estab- 
lished from  time  to  time  were  required  to 
be  maintained  bf  all  jobbers  and  dealers, 
and  sales  could  not  be  made  from  one 
jobber  to  another  for  any  better  prices 
tban  "established  by  tbe  sheets,"  and  the 
purchaser  agreed  to  "observe  and  strictly 
maintain  .  .  .  the  selling  priMS  as 
they  are  set  forth  in  tbe  schedules,  and 
observe  and  adhere  to  tbe  rulea  and  regula- 
tions as  embodied  in  the  price  sheets,"  or 
embodied  in  price  sheets  which  might  be 
issued  by  or  under  the  authority  of  the 
licensar.  Articles  might  be  added  to  or 
removed  from  tlie  schedules  at  any  time. 
Tbe  purchaser  also  agiccil  during  tlie  life 
of  the  contract  not  to  purchase,  sell,  ad- 
vertise, or  solicit  orders  for,  or  in  sny  way 
handle  or  deal  in,  sanitary  enameled  iron- 
ware of  any  manufacturer  not  licensed 
under  tbs  letters  patent  enumerated  in  the 
agreement,  except  with  the  eipress  written 
permission  of  tbe  licensor.  A  bread)  of 
any  ol  the  conditions  subjected  the  con- 
tract and  all  unfilled  orders  to  cancelation, 
the  forfeiture  of  rebates,  and  the  power  to 
obtain  the  ware  msnufactured  under  the 
letters  patent  from  any  of  tbe  licensed 
manufacturers.  The  purchaser  further 
agreed  not  to  sell  any  goods  on  hand  manu- 
factured in  accordance  with  the  patents, 
irreapective  of  by  whom  manufactured,  ex- 
cept in  accordance  nitb  the  prices,  con- 
ditions, and  regulations  of  sale  established 
by  the  licensor. 

The  price  list  contained  a  notice  to  the 
h  Jobbers'  salesmen  that  the  agreements 
•  executed  by  their  companies* required  them 
to  resell  the  various  licensed  products  at 
no  better  prices,  terms,  or  other  regulations 
than  therein  established.  And  further,  as 
changes,  additions,  and  eliminntions  oc- 
curred, new  sheets  would  be  issued  prompt- 

These  are  the  main  outlines  of  the  agree- 
ments, and,  as  emphasizing  them.  Wayman 
directed  the  manufacturers  at  the  time  they 
sent  out  the  Jobbers'  agreements  to  also 
send  with  them  a  letter  containing  the 
following;  "It  is  necessary  for  you  [the 
jobbers]  to  execute  these  contracts  before 
we  [the  manufacturers]  can  sell  you 
licensed  sanitary  enameled  ware."  This 
provision  was  enforced,  as  indicated  by 
letters  In  the  record.    It  was  also  the  con- 


dition expressed  by  Wayman  in  his  co^ 
respondence  with  other  manufacturers 
whom  he  tried  to  induce  to  accept  licenses 
and  become  parties  to  the  agreements.  In 
a  letter  to  a  jobber  Wayman  expressed  tbe 
liope  that  the  jabber  could  see  his  way  clear 
to  execute  tbe  agreement,  as  it  covered  "a 
matter  entirely  (or  tbe  jobbers'  benefit." 
lie  further  stated:  "The  Cedar  Rapids 
Fump  Company  of  your  city  have  executed 
tbe  agreement,  and  1  hope  yau  will  co-oper- 
ate immediately  with  your  local  competi- 
tors, which  will  be  much  more  adva.ntageous 
thun  a  continuous  cut  market." 

In  this  statement  certain  things  are 
prominent.  Before  the  agreements  tbs 
manufacturers  of  enameled  ware  were  in- 
dependent and  competitive.  By  the  agrea- 
ments  they  were  combined,  subjected  them- 
selves to  certain  rules  and  regulations, 
among  others,  not  to  aell  their  product  to 
the  jobbers  except  at  a  price  Sxed  not  by 
trade  and  competitive  conditions,  but  by 
the  decision  of  the  committee  of  six  of  their 
Dumber,  and  zones  ot  sales  were  created. 
Ami  the  jobbers  were  brought  into  the 
combination  and  made  ita  subjection  com- 
plete and  its  purpose  successful.  Unless 
Ibey  entered  the  combination  they  could 
obtain  no  enameled  ware  from  any  manu- 
facturer who  was  ia  tbe  com  hi  nation,  and* 
tbe  condition  of  entry*was  not  to  resell  ta< 
plumbers  except  at  the  prices  determined 
by  the  manufacturers.  The  trade  was, 
therefore,  practically  controlled  from  pro- 
ducer to  consumer,  and  the  potency  of  the 
scheme  was  established  by  the  co-operation 
of  65  per  cent  of  the  manufacturers,  and 
their  lidelity  to  it  was  secured  not  only 
by  trade  advantages,  but  by  what  was  prao- 
tically  a  pecuniary  penalty,  not  inaptly 
termed  in  tbe  argument,  "cash  bnil."  Ths 
royalty  for  each  furnace  was  S5,  80  per 
cent  of  which  was  to  be  returned  if  the 
agreement  was  faithfully  observed ;  it  was 
to  be  "forfeited  as  a  penalty"  if  the  agree- 
ment was  violated.  And  for  faithful  ob- 
servance of  their  engagements  the  jobbers, 
too,  were  entitled  to  rebates  from  their 
purchases.  It  is  testified  that  DO  per  cent 
of  the  jobbers  in  number  and  more  than  90 
per    cent   in   purchasing   power   Joined   the 

The  agreements  clearly,  therefore,  trans- 
cended what  was  necessary  to  protect  tbe 
use  of  the  patent  or  the  monopoly  which 
the  law  conferred  upon  it.  They  passed 
to  the  purpose  and  nceomplished  a  restraint 
of  trade  condemned  by  the  Sherman  law. 
It  had,  therefore,  a  purpose  and  accom- 
plished a  result  not  shown  in  the  Bement 
Case.  There  was  a  contention  in  that  ease 
that  the  contract  of  the  National  Harrow 
Company  with  Bement  &  Sods  was  part  of 
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*  eontrut  And  eombinatlon  with  miMj 
•tiwr  conpaDiM  and  conatituted  a  violation 
of  the  Sherman  low,  but  the  fact  waa  not 
•■tablUhed,  and  the  caw  whs  treated  aa  one 
betwe«n  tlit  partienlar  parties,  the  one 
grautiag  and  the  otfaei  receiving  a  riybt 
to  uae  a  patented  article  with  canditioni 
■uitable  to  protect  aucb  use  and  secure  it» 
benelitB.  And  tbera  is  nothing  in  Renrf 
V.  A.  U.  Dick  Co.  224  U.  S.  1,  50  L.  ed. 
MS,  32  Sup.  Ct.  Rep.  304,  nbicb  contraTeoea 
the   vien's   berein  expreaaed. 

The  agreements  in  the  ease  at  bar  com' 
bined  the  manufacturers  and  jobbers  of 
enatneled  nare  Tery  much  to  the  aame 
opurpoae  and  results  as  the  association  of 
■  mauufacturert  and  deateri  In  titca  com- 
bined them  in  W.  W.  Iilontague  1  Co.  v. 
Lowij,  193  U.  S.  36.  48  L.  ed,  SOS.  24 
Bup.  Ct.  r.tp.  307,  which  comhLnation  was 
condemned  by  this  court  aa  offending  tlie 
Bliennnn  law.  The  added  element  at  the 
patent  in  the  ease  at  bar  cannot  confer 
immunity  from  a  like  condemnation,  for 
the  reasons  we  have  stated.  And  this  we 
aay  without  entering  into  the  consideration 
of  the  diatinetion  of  riglita  for  wliich  the 
government  contends  between  a  patented 
article  and  a  patented  tool  used  in  tlie 
manufacture  of  an  unpatented  article. 
Right*  conferred  bj  patents  are  inrii-ed  very 
definito  and  extensive,  but  they  do  not  give 
any  more  than  otlier  rights  a  uuiversnl 
license  against  positive  prohibitions.  The 
Bherman  law  ia  a  limitation  of  rights. — 
righta  whiob  ma;  be  pnelicd  to  evil  con- 
■equencea,  and  therefore   restrained. 

Thia  court  has  had  occoaion  in  a  number 
of  oues  to  declare  ita  principle.  Two  of 
thooe  cases  we  have  cited.  The  others  it 
la  not  necessary  to  review  or  to  quote  trom 
except  to  say  that,  in  the  very  latest  of 
tbem,  the  comprehensive  and  thorough  char- 
acter of  the  law  is  demon Etrated  and  Its 
aofflclency  to  prevent  evasions  of  its  pnlicy 
"by  resort  to  any  disguise  or  subterfuge 
of  form,"  or  the  escape  of  its  prohibitions 
•Tiy  any  indirection."  United  States  v. 
American  Tobacco  Co.  221  U.  S.  108,  181, 
55  L.  ed.  803,  004,  31  Sup.  Ct.  Eep.  832, 
Nor  can  they  be  evaded  by  good  motives. 
The  law  Is  its  own  measure  of  right  and 
wrong,  of  what  it  permits  or  forbids,  and 
the  judgment  of  the  courts  cannot  be  set 
jp  against  it  in  a  supposed  accommodation 
of  its  policy  with  the  good  intention  of  par- 
tiM.  and,  it  may  be,  of  some  good  results. 
United  States  v.  Trans-Missouri  Freight 
Asso.  188  U.  B.  2S0.  41  L.  ed.  1007,  IT 
Pup.  Ct.  Rep.  548;  Armour  Packing  Co.  ». 
I'nitrd  SUtea,  £09  U.  B.  50,  02.  62  L.  ed. 
«81.  (184,  28  Sup.  Ct  Rep-  428. 

The  Colwell  Tjpad  Company  asserts  the 
legality   of  the   license   agreements   as   tlie 


otbM  defendanta  do,  and.  bealdta,  vrgu 
I  that  it  waa  not  engaged  in  Interstate  con- 
meroe,  but  that  it  only  sold  to  plumbera, 
and  that  nona  of  tba  prjea  reatrietiou  waas 
applicable  "M  it,  nor  was  It'at  any  time 
in  any  relatione  wbatooever  with  the  otlier 
defendants.  It  aaaerta  that  it  was  itself 
a  joliber,  and  therefore  had  no  occasion  to 
deal  with  jobbers,  and  that  It  was  not 
present  nor  represented  at  any  of  the  meet- 
ings  preceding  ttie   license  agreements. 

It  does  appear,  bowever,  that  the  com- 
pany waa  a  member  of  the  association  of 
manufacturers, — an  association  which,  wa 
have  seen,  passed  the  first  resolution  in 
regard  to  the  license  agreement, — and  the 
president  of  the  company,  when  addressed 
on  the  subject  of  the  agreement,  expressed 
an  appreciation  of  it  provided  all  mann- 
facturers  should  "sign  up."  Ha,  bowever, 
reeerved  8nal  judgment  until  tie  could  go 
over  the  matter  In  detail  with  Wayman, 
wbo  bad  addressed  him,  and  declared  that 
lie  would  "be  greatly  inilueneed  by  what 
other  nmniifacturers   do." 

There  is  a  letter  in  the  record,  about 
which,  however,  there  is  some  dispute,  pur- 
porting to  have  been  written  by  tfae  preat- 
dent  of  tlie  company  to  Wayman,  in  which 
the  letter's  interpretation  of  a  prorious 
letter  was  said  to  be  "entirely  correct," 
and  which  contained  the  following:  "Wa 
will  not  reijuire  any  preferentials  below  tha 
],iwest  price  mnde  by  the  Standard  Sanitary 
Manufacturing  Company."  There  c*n  bo 
little  df-jbt  uf  the  genuineness  of  the  letter, 
and  it  is  certain  that  the  company  aasert- 
f)d  on  the  25th  of  May,  1010,  Ita  lioenae, 
however,  was  modified  in  order  that  it 
might  meet  local  competition  in  New  Tork, 
its  business  being,  it  ia  contended,  mostly 
local. 

It  appears  from  the  testimony  that  tha 
company  was  a  manufacturer  and  a  Jobber, 
manufacturing  about  one  half  of  what  It 
9old.  As  a  jobber  it  bought  gooda  from 
ntber  manufacturers,  but  it  denies  there 
was  an  agreement  as  to  prices  with  suob 
manufacturers. 

The  testimony  as  to  the  stste  or  Inter- 
stRte  chnracter  of  its  business  is  that  itn 
manufactures  at  Eliubeth,  New  Jersey^and? 
buys  also  from  other  manufacturers  and 
johbers.  It  ships  from  there  to  its  ware- 
houses in  New  York,  Worcester,  Masea- 
chusettes,  snd  Brooklyn.  The  trade  of 
its  Worcester  branch  covers  about  200  mliea 
around  Worcester,  Its  efTorta  being  to 
localize  its  business.  It  Is  doubtful.  It  la 
testified,  if  the  trade  goes  beyond  Mass- 
ac h  use  tta.  the  trade  there  being  circum- 
Ncribed.  Sales  in  Connecticut  are  modo 
through  the  New  York  office  from  the  war^ 
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It  b  nuwlfett  tiwt  tht  Colwell  Company 
was  «  F'rtj  to  th«  conibtiia.tion  And  waM 
■Jbo  wigaged  ID  interstate  commerce.  Tha 
fact  that  ite  ti&de  ma  Icbb  general  thtm 
tliAt  of  the  other  muiufKctureTB  and  job- 
bers doei  not  take  fr«m  it  the  character 
of  an  interatate  trader.  The  tact  that  it 
xtat  restricted  in  lesi  degree  than  the  other 
jobberB,  given  a  oertain  freedom  of  com- 
petition to  meet  local  conditions  in  New 
York,  diminishes  only  the  degree  of  enl- 
pahility,  but  doe*  not  entirely  remove  it. 
indeedi  it  may  he  said  that  anch  freedom 
does  not  even  diminish  culpability.  It  ia 
a  coDceesion  which  may  be  made  a  means 
of  crushing  eompetitioa  where  it  is  most 
formidable. 

Error  is  assigned  On  the  action  of  the 
circuit  court  in  not  granting  a  motion  made 
by  defendant*  for  an  enlargement  of  time 
to  take  testimony,  on  the  ground  that  they 
had  been  prevented,  by  the  action  of  the 
government  in  Instituting  criminal  proceed- 
ings,   from    properly    presenting   their    de- 

The  question  arose  npon  the  action  of 
witneeses  who  were  inbpcEnaed  and  called 
by  the  Colwell  Lead  Company,  they  being 
officers  of  some  of  the  other  manufacturers. 
Hie  government  apprehending,  and  as  it 
BOW  contends,  that  the  witnesses  were  called 
to  give  them  immuoi^  from  a  criminal 
prosecution  which  was  then  pending  in 
Iflehtgan,  notified  them  that  if  they  testi- 

Pfled  they  would  do  to  at  their  peril,  as 
Immunity  could  only  be  claimed  by*  wit- 
nesaes  for  the  government.  The  witnesses 
thereupon,  npon  the  advice  of  counsel,  re- 
fused to  testify,  leaving,  as  It  is  contended, 
the  Colwell  Company  particularly,  and  the 
oUmt  defendants  as  wall,  without  the  evi- 


dence such  witnessaa  eould  have  giveii,  and 
which.  It  is  said,  they  did  give  subseqaentjly 
in  the  criminal  trial. 

Whether  the  testimony,  II  gi*«n,  wonld 
have  conferred  immunity,  we  are  not  called 
upon  to  determine.  The  only  question  is 
as  to  the  extent  of  the  court's  discretion 
in  such  circumstances.  The  Sherman  act 
provides  for  a  criminal  proceeding  to  punish 
violations,  and  suits  in  equity  to  restrain 
such  violations,  and  the  suits  may  be 
brought  simultaneously  or  successively.  The 
order  of  their  bringing  must  depend  upon 
the  governmentj  the  dependence  of  their 
trials  cannot  be  fixed  by  a  hard-and-fast 
rule,  or  made  imperatively  to  turn  upon 
the  character  of  the  suit.  Circumstances 
may  determine  and  are  for  the  considera- 
tion of  the  court.  An  imperative  rule  that 
the  civil  suit  must  await  the  trial  of  the 
criminal  action  might  result  in  injustice 
or  take  from  the  statute  a  great  deal  of 
its  power,  fiesides  a  suit  by  the  govern- 
ment, there  may  be  an  action  for  dam- 
ages by  a  "person  injured  by  reason  of 
anything  forbidden  by  the  act,"  Must  it 
also  waitt  Indeed,  the  reasons  urged  for 
the  rule,  if  logically  extended,  would  com- 
pel tbe  postponement  of  the  enforcement  of 
the  civil  remedies  until  the  exbaustioa  of 
criminal  prosecutions  or  their  expiration 
by  lapse  of  time.  Until  either  event  occurs, 
tbe  danger  of  incrimination  cannot  be  said 
to  have  pamed.  It  is  manifest,  therefor, 
that  the  most  favorable  view  which  can  be 
taken  of  the  rights  of  defendants  in  aneh 
situation  Is  that  they  depend  upon  th« 
discretion  of  the  court  in  the  particular 
case.  We  find  no  abuse  of  such  diacretioft 
in  the  case  at  bar. 

Decree  affirmed4 
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CoMSTTTunoNAL  Law  (g  169*)— Impaib- 
iKo  OoNTBACT  Obligations— Chamoe 
in  Remedt. 

1,  The  existing  remedj  for  the  breach  of 
the  obligation  of  a  contract  may  be  cbonged 
without  violating  the  contract  clnuae  of  the 
Federal  GoaititutioQi  ao  long  ai  K  tab- 
■tantial  and  edicaciauB  lemedy  remaiae, 
even  though  the  contract,  to  far  aa  per- 
tains to  its  obligation,  maj  be  of  atatutorj 


-      ..  Dig.    » 

fiZ2:    Dec.  Die  I  i&. 

Constitutional  Law    (|  169*)— Impaii- 

IKQ      CONTBACT     OBUQATIOHS  —  CHANOM 

iM  Remedy— Com  DiTiON  Pbkcedbut, 
2.  A  change  in  the  remedj  without  anb- 
ataotial  modiflcation  of  the  obligation  of 
the  contract  is  all  that  ia  effected  by  ap- 
plying to  an  action  upon  the  bond  of  a 
Sublic  contractor,  conditioned  for  the  bene- 
t  of  persons  doing  the  work  or  furnishing 
tha  materials  therefor,  the  provision  of 
KOno.  0«n.  Law*  1900.  chai>.  413,'  changing' 
the  t«quiremento  of  Rev.  Laws  ISOS,  J  4639, 
which  were  in  force  when  the  bond  was  eze- 
cnted  and  delivered,  so  as  to  require  the  no- 
tice of  claim  to  be  given  within  ninety  dayi 
"after  the  completion  of  the  contract  and 
acceptance  of  the  building  by  the  proper 
public  authorities,"  insteaa  of  within  nine- 
ty daya  "after  performing  the  last  item  of 
iroric,  or  furnishing  the  last  item  of  slcill, 
toola,  machinery,  or  materials,"  and  the 
action  to  be  begun  within  one  year  "after 
the  servicB  of  such  notice,"  instead  of  with- 
in one  year  "after  the  cause  of  action  ac 

IBS.  Tfota.— Tor  other  cases,  see  ConstLtnlional 
Law.  Cent.  Dlf.  H  il*.  t!t.  tli-ISl,  OH,  tU-Ui. 
Bt:    Dm.  die-  I  lei.*] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minueaota  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Diatriet 
Court  of  St.  Louii  County  in  that  atate, 
in  favor  of  plaintiff  in  an  action  upon  the 
bond  of  a  public  contractor.    AfBrmed. 

See  same  cue  below,  IIQ  Minn.  368,  188 
K.  W.  280. 

The  facta  are  stated  in  the  opinion. 

Heean.  Jed  Z>.  traehbam,  W.  D.  Bailey, 
and  Oscar  Mitchell  for  plaintiff  in  error. 

Ur.  ArcadluB  I>.  Ag«tln  for  defendant 


i: 


Ur  Justice  Pltner  delivered  the  opinion 
•f  the  court: 

This  is  an  action  to  recover  damages  for 
the  breach  of  a  bond  made  by  the  plaintiff 
in  error  as  surety  together  with  one  Han- 
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riekaen  aa  principal,  given  to  a  certain 
school  district  of  the  state  of  Minnesota, 
conditioned  that  Henriclcaco  should  pay  all 
just  claims  for  viork,  materials,  etc.,  fur- 
nished for  the  completion  of  a  Bcbool  build- 
ing, for  the  construction  of  which  he  had 
made  a  contract  with  the  district;  the  bond 
being  given,  according  to  its  own  recitals, 
for  the  use  of  the  icbool  district  and  of  all 
persons  doing  work  or  furnishing  material! 
under  the  contract.  The  contract  oiid  bond 
were  made  In  the  year  1908.  The  bond  weB 
executed  and  delivered  pursuant  to  the  pro-, 
visions  of  the  Minnesota  statutes  found  ing 
Rev.  Laws*  (Minn.)  1B06,  §§  4535  to  4539,*^ 
inclusive,  which  in  effect  require  every  pub- 
lic corporation  of  the  state,  on  entering 
into  a  contract  for  the  doing  of  any  public 
work,  to  take  a  bond  for  ita  own  use  and  for 
the  use  of  all  persons  furnishing  labor  or 
material  under  or  for  the  purpose  of  the 
contract,  and  which  entitle  any  person  so 
furnishing  labor  or  material  to  maintain 
an  action  npon  the  bond,  under  certain  con- 
ditions. 

The  defendant  In  error,  during  the  montha 
of  July  and  August,  IQOQ,  performed  cer- 
tain services  and  furnished  certain  ma- 
terials to  Henricksen  for  use  in  carryii^ 
out  his  contract,  for  which  a  sum  exceeding 
tl,000  remained  due  and  unpaid,  and  to 
recover  the  amount  so  due  this  action  was 
brought. 

By  S  4S39,  above  referred  to,  which  was 
in  force  at  the  time  the  contract  for  build- 
ing the  school  was  made  and  the  bond  given, 
it  was  enacted  that — "no  action  shall  be 
maintained  on  any  such  bond  unless  within 
ninety  days  after  performing  the  last  item 
of  work,  or  furnishing  tbe  last  item  of 
skill,  tools,  machinery,  or  material,  tba 
plaintiff  shall  serve  upon  the  principal  and 
his  sureties  a  written  notice  specifying  tha 
nature  and  amount  of  bla  claim  and  tha 
date  of  furnishing  the  last  item  thereof, 
nor  unless  tbe  action  is  begun  within  one 
year  after  tbe  cause  of  action  accruea." 

On  April  22,  IS 09,  this  section  was 
amended  by  chap.  413,  Gen.  Laws  1900,  ao 
as  to  require  the  notice  of  claim  to  be  given 
within  ninety  days  "after  the  completion 
of  the  contract  and  acceptanee  of  tbe  build- 
ing by  the  proper  public  authorities,"  in- 
stead of  within  ninety  days  "after  perform- 
ing the  last  item  of  work  or  furnishing  tha 
last  item  of  skill,  tools,  machinery,  or  ma- 
terial," and  further  amended  by  requiring 
the  action  to  be  begun  within  one  year  "aft* 
er  the  service  of  such  notice,"  instead  of 
within  one  year  "after  the  cause  of  action 

It  will  be  observed  that  this  change  ins 
tbe  law  went'into  elTect  before  the  defend-* 
ant  in  error  performed  the  services  and  fnr- 


•For  otb. 
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iiidhed  the  material!  npon  uhieh  the  pres- 
ent action  i*  based. 

Defendant  in  error  did  not  give  notice  to 
plaintlfT  in  error  in  time  to  comply  nith 
t  4539,  Rev.  Lanrs  11)05,  but  did  give  such 
notice  in  time  to  comply  witb  the  amended 
act,  if  that  be  tbe  applicable  law. 

The  iopretne  court  of  the  itate  of  Mio- 
netota  in  the  present  ease  held  that  the 
act  of  1A06  eontrolled,  although  passed  after 
the  bnnd  in  question  was  given,  oTBrruling 
tbe  contention  of  plaintiB  in  error  that  the 
statute  as  so  construed  impairs  tbe  obliga- 
tion of  the  contract  contained  in  the  bond, 
and  is  therefore  contrary  to  f  10  of  art.  I 
of  the  Federal  Constitution.  IIB  Uinn  382, 
132  N.  W.  2SD. 

The  only  question  that  need  be  here  eon- 
■idered  is  whether  the  act  of  1909,  as  thni 
construed,  does  impair  the  obligation  of  the 
contract. 

Sections  4535-4639,  Rer.  Laws  I90S, 
originated  in  chap.  354  of  the  a«neral  Laws 
of  1895  and  chap.  307  of  tbe  General  Laws 
of  1S9T.  Prior  to  this  legislation  the  su- 
preme court  of  Minnesota  had  held  In  Breen 
r.  Kellj  (1S91)  45  Mian.  3S2,  47  N.  W. 
1067,  that  although  a  municipal  corpora- 
tiiHi,  having  authority  to  cause  certain  pub- 
lic work  to  be  done  and  to  make  contracts 
for  the  doing  of  it,  probably  had  Implied 
autborit;  to  take  seeuri^  for  Its  own  pro- 
tection, it  had  no  authoritj  to  take  se- 
curity for  third  peraons,  nor  capacity  to  act 
as  trustee  in  a  contract  made  for  thetr 
benefit,  without  express  legislative  author- 
ity; and  that  such  a  bond,  although  volun- 
tarily given,  was  void.  The  aams  principle 
was  adhered  to  in  Park  Bros.  St  Co.  v.  Sykes 
(1B97)    07  Minn    1S3,  80  N.  W.  712. 

By  chap.  354  ol  the  Laws  of  1S9S,  which 
first  created  the  statutory  right  of  action 
in  favor  of  third  persons  upon  sncfa  a  bond, 
DO  notice  by  the  third  person  to  the  prin- 
cipal or  sureties  web  required  as  a  con- 
is  dition  precedent  to  his  right  to  sue.  He 
•  was  merely  obliged  to  bring  hia'aetlon  with- 
in one  year  after  the  cause  of  action 
accrued.  Notice  by  the  plain  tiff  to  the 
principal  and  sureties  was  first  required  by 
chap.  307  of  tbe  Laws  of  1897,  tbe  3d  sec- 
tion of  which  contained  the  same  provisions 
that  were  afterwards  embodied  in  the  Re- 
vision of  190C  as  I  4639,  above  quoted. 

Tbe  supreme  court  of  Minnesota,  in  t^a 
year  1904,  in  Orant  v.  Berrisford,  94  Minn. 
45,  49,  101  N.  W.  940,  1133,  eouttrued  Gen. 
Laws  1897,  chap.  307,  g  8,  as  follows: 
"Tbe  provision  in  the  general  taw  requiring 
notice  within  ninety  days  after  the  last 
Item  of  labor  or  materials  is  done  or  per- 
formed, before  bringing  an  actkm  on  the 
bond,  is  not  snalogous  to  a  statute  of  limi- 
tations,   but    it    is   a  coadition  pracedent 


which  must  b*  performed  before  the  rigbt 
to  bring  an  action  on  the  bond  accrues. 
Or,  in  otlicr  words,  it  is  a  eondition  or  bur- 
den placed  upon  tbe  beneSciariea  of  the 
bond,  which  they  must  perform  or  remove 
before  tliey  can  avail  themselves  of  its  bene- 
fits. It  is  OS  mnch  so  as  would  be  the  caM 
if  this  provision  of  the  general  statute  wa« 
set  out  as  a  proviso  In  the  bond." 

The  argument  tor  plaintiff  in  error  ia  to 
the  effect  that  since  the  right  of  action  \>j 
a  third  party  upon  such  a  bond  is  of  statu- 
tory origin,  and  since  the  statute  in  foroa 
at  the  time  the  bond  in  suit  was  given  ra- 
quired  a  preliminary  notice  given  to  the 
obligors  within  a  certain  time,  which  notice 
(under  Grant  v.  Berrisford)  constituted  a 
condition  precedent  to  the  action  as  much 
as  if  it  hod  been  set  out  as  a  proviso  in 
tbe  bond,  a  subsequent  act  of  le^slatlon  dis- 
pensing with  such  notice,  or  changing  the 
time  within  which  it  was  required  to  be 
given,  impairs  the  validity  of  the  contract, 
within  the  meaning  of  S  10  of  art.  1  of 
the  Constitution 

The  argument  rests  at  bottom  upon  tbe 
proposition  that  because  it  required  legisla- 
tion to  render  such  a  bond  actionsble  In 
behalf  of  third  parties,  tbe  obligation  of 
the  bond  aa  a  contract  is  of  statutoryS 
origin.  But  this  •is  not  entirety  clear,* 
Treating  the  bond  as  voluntarily  mB4B, 
and  aside  from  the  statute,  it  is,  in  its 
essence,  a  contract  between  the  oliligors 
( including  the  Surety  Company ) ,  on  the  one 
hand,  and  "all  persons  doing  work  or  fur- 
nishing materials"  for  the  construction  of 
the  school  building  (including  the  Dei'orat- 
Ing  Company  as  one  of  those  persons),  on 
the  other  tiand.  The  circumstance  that  the 
obligee  in  Uie  bond  as  written  was  a  pub- 
lic corporation  named  as  trustee  for  the 
workman  and  materialmen  affects  the  form, 
and  not  tbe  substance,  of  the  obligation. 
The  decision  in  Breen  v.  Kelly,  denying  the 
third  party's  right  of  action,  and  holding 
such  a  bond  void  as  to  him,  waa  not  based  ' 
upon  any  illegality  or  want  of  considera- 
tion in  the  contract,  nor  upon  any  incapac- 
ity of  the  obligors  to  make  it;  nor,  indeed, 
upon  any  Incapacity  on  tlie  part  ot  the  real 
obligees  to  accept  snd  rely  upon  mich  an 
undertaking.  It  proceeded  wholly  upon  the 
ground  of  the  legal  incapacity  of  tlie  mu- 
nicipal corporation  to  act  as  trustee  tor  tbe 
persons  beneficially  interested. 

But  where  parties  have,  in  good  faith  and 
for  a  valunble  consideration,  entered  into 
an  engagement  that  is  not  contrary  to  good 
morals,  and  is  invalid  only  because  ot  soma 
legal  impediment,  such  aa  tbe  Incapacity  of 
a  nominal  party  or  the  omission  of  some 
merely  formal  requirement,  there  is  ground  ' 
for  maintaining  that  the  legislature  may. 
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by  •ubeequent  enutnient,  protid«  ft  legal 
remedf,  t.ai  thus  give  ritalitj  to  tne  ob- 
ligatioa  that  the  parties  Intended  to  create. 
Cooley,  Const.  Lim,  "203,  37*;  Sutherland, 
V.  B.  Const.  42S,  429;  Ewell  t.  Daggi,  lOS 
U.  8.  1*3,  151,  27  L  ed.  682,  685,  2  Sup. 
Ct.  R«p.  408:  GroBB  t.  United  States  Mortg. 
Ca  108  U.  S.  477,  488,  27  L.  ed.  705.  798, 
t  Sop.  Ct  Eep.  040. 

Nevertheless,  tt'ranting,  for  the  take  of 
the  argument,  tlie  contention  of  the  plain- 
tiff in  error  that  the  contract  in  suit,  bo  far 
at  pertains  to  its  obligation,  is  of  statu- 
tory origin,  it  hy  no  means  folloirs  that  the 
5  provision  respecting  a  preliminary  n 
•  to  the  obligors,  as  a  con diti an 'precedent  to 
suit  thereon,  although  contained  In  the 
law  as  it  stood  at  the  time  the  bond 
given,  cannot  be  constitution  ally  modified 
by  subsequent  legislation.  The  decision 
must  turn,  we  think,  upon  the  fsmillsr  dis- 
tinction between  a  law  which  enUrses, 
abridges,  or  modifies  the  obligation  of  a 
contract,  and  a  law  which  merely  modifies 
tlie  remedy,  by  changing  the  time  or  the 
method  in  which  the  remedy  shall  be 
ned,  without  substantial  interference  with 
the  obligation  of  the  contract  itself 

As  Chief  Justice  Marshall  observed  In 
Ogden  V.  Saunders,  12  Wheat.  213,  340,  S 
L.  ed.  606,  853,  the  obligation  and  the  rem- 
edy originate  at  different  times;  "The  ob- 
ligation to  perform  ts  coeval  with  the  un 
dertaking  to  perform;  it  originates  with  tbi 
contract  itsetf,  and  operates  anterior  to  thi 
time  of  performance.  The  remedy  acts  upon 
a  broken  contract,  and  enforces  a  pre-exist- 
ing obligation." 

The  distinction  waa  well  ct  pressed  by 
Hr.  Justice  Harlan,  speaking  for  this  court, 
as  follows:  "It  Is  well  settled  that  while, 
in  a  general  sense,  the  laws  in  force  at  the 
time  a  contract  is  made  enter  into  its  ob- 
ligation, parties  have  no  vested  right  in  the 
particular  remedies  or  modes  of  procedure 
llien  existing.  It  [s  true  the  legislature 
may  not  withdraw  all^remedles,  and  thus 
in  effect  destroy  the  contract ;  nor  may  It 
Impose  such  new  restrictions  or  condi- 
tions as  would  materially  delay  or  em- 
barrass enforcement  of  rights  under  the 
contract,  according  to  the  usual  course  of 
justice  as  established  when  the  contract 
wns  made.  Neither  could  be  done  without 
impairing  the  obligation  of  the  contract. 
But  it  is  squally  well  settled  that  the  legis- 
lature may  modify  or  change  existing  reme- 
dies, or  prescribe  new  modes  of  procedure, 
without  impairing  the  obligation  of  con- 
tracts, provided  a  substantial  or  eFHcacious 
remedy  remains  or  is  given,  by  means  of 
which  a  party  can  enforce  his  rights  under 
the  contract "  Oshkosfa  Waterworks  Co. 
V.  Oshkosh,   187   U.  B.  437,  430,  47   L.  ed 


240,  260,  Z3  Bnp.  Ct.  Sep.  234,  citing  man; 

>  In  Berabeimer  v.  Converse,  206  U.  8.  E16,> 
51  L.  ed.  1163,  27  Bup.  Ct  Rep.  T55,  this 
court  held  that  a  statute  of  Minnesota, 
enacted  for  tha  purpose  of  giving  a  more  ef- 
flcient  remedy  to  enforce  the  contractual 
liability  of  stockholders  to  creditors,  by 
enabling  a  receiver  to  maintain  an  action 
tor  the  beneHt  of  creditors  outside  of  tha 
jurisdiction  of  the  court  appointing  him, — 
a  remedy  that,  by  the  laws  of  Minnesota, 
was  not  available  at  the  time  the  stuck  lia- 
bility in  question  arose, — did  not  impair 
the  obligation  of  tbe  contract  Hr.  Justice 
Day,  speaking  for  the  court,  said  <  at  p. 
530)  :  "Is  there  anything  in  the  obliga- 
tion of  this  contract  which  is  impaired  hy 
subsequent  legislation  as  to  tbe  remedy, 
enacting  new  means  of  making  the  liability 
more  effectual !  The  obligation  of  this  eon- 
tract  binds  the  stockholder  to  pay  to  ths 
creilitors  of  the  corporation  an  amount  auf- 
Ticient  to  pay  the  debts  of  the  corporation 
which  its  assets  will  not  pay,  up  to  an 
amount  equal  to  the  stock  held  by  each 
shareholder.  That  is  his  contract,  and  the 
duty  which  tbe  statute  imposes,  and  that 
i*  his  obligation.  Any  statute  which  took 
away  the  benefit  of  such  contract  or  obliga- 
tion would  be  void  as  to  the  creditor,  and 
any  attempt  to  iucrease  the  obtigntion  be- 
yond that  incurred  by  the  Ktockliolder  would 
fall  within  the  prohibitioti  of  the  Constitu- 
tion. But  there  was  not;. lug  in  the  laws 
of  Minnesota  undertaking  to  make  effectual 
the  constitutional  provision  to  which  we 
have  referred,  preventing  the  legislatur* 
from  giving  additional  remedies  to  mak« 
the  obligation  of  the  stockholder  effectual, 
so  long  as  his  original  undertaking  was  not 
enlarged.  There  is  a  broad  distinction  be- 
tween laws  impairing  the  oblij;ation  of  con- 
tracts and  those  which  simply  undertake  to 
a  more  efficient  remedy  to  enforce  a 
contract  already  made." 

Again,  In  Henley  v.  Myers,  2tS  U.  S.  3TS, 
64  L.  ed.  240,  30  Sup.  Ct.  Rep.  14S,  where 
defendants  became  stockholders  in  a  Kan- 
:arporation  at  a  time  when,  by  the  laws 
of  that  state,  the  stockholders  of  an  in-^ 
solvent  corporation  ware  liabls  to  pay  forS 
the'benefit  of  creditors  an  amount  equal  to* 
the  par  value  of  their  stock,  and  the  stock 
of  the  corporation  was  transferable  only  on 
books  of  the  corporatinn  in  such  man- 
as  the  law  prescribed;  and  afterwards, 
and  before  defendants  sold  their  stock,  the 
previous  statute  was  amended  so  as  to 
require  the  officers  of  a  corporation,  as  Soon 
u  any  transfer  of  stock  was  made  upon 
its  books,  to  at  onee  file  a  statement  there- 
of with  tbe  secretary  of  state,  and  so  that 
no  transfer  of   stock  should  be   legal   or 
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binding   until   inch   atateiiient   woe   made; 
«od    defcDdantf,    before    inEolTGDcy   of   the 
corporation,    trejuferred    their   itoek   upon 
the  baoka  of  the  corporatioii,  but  did 
procure  k  statement  of  the  transfer  U 
filed  with  the  secretar?  of  state,  and  ^ 
therefore  held  liable  in  the  stdte  court  to 
an  action  in   favor  of  the  receiver  for  the 
benefit   of   creditors, — this   court   held  that 
the  act  requiring  Block  traneferi  to  be  noted 
upon  the  public  records,  and  providing  that 
no   transfer   of   stock   should   otherwise   be 
legal  or  binding,  did  not  impair  the  obliga- 
tion  of   the   contract  under  which   the   de- 
lendantt  acquired  their  stock. 

In  the  case  now  before  us,  we  agree  with 
the  ilinnesota  supreme  court  in  the  view 
that  the  requirement  of  a  preliminary  nO' 
tic«  to  the  obligors  as  a  condition  prece- 
dent to  an  action  upon  the  bond  affects 
the  remedy,  and  not  the  lubatantive  agree- 
ment, of  the  parties.  And  although  the 
statute  as  it  stood  when  the  bond 
given  (Rev.  Laws  1B05,  |  4B39)  must, 
der  Grant  r.  Berrisford,  be  treated  i 
written  into  the  contract,  it  still  imposed 
a  condition  not  upon  the  obligation,  hut 
only  upon  the  remedy  for  breach  of  the 
obligation.  Therefore,  the  subsequent  stat- 
ute (Qen.  Laws  IQOB,  chap.  413)  effected 
merely  a  change  in  the  remedy,  without 
sabstantial  modiflcatioD  of  the  obligatii 
«f  the  contract 

Judgiuent  affirmed. 


JAMES  W.  BEACH,  Appt., 

UNITED   STATES. 

Courts    (|    468*)  — Coubt    of  Ci^ius  — 
Findings. 
1.  The  findings  of  tlie   court  of  claims 

Opon  a  cinim  for  the  purchase  price,  arising 
out  of  the  alleged  use  by  the  Postoffice  De- 
partment of  claimant's  patented  device  for 
pneumatic  transportation,  are  not  open  to 
tbe  objection  that  they  constitute  a  mere 
recital  of  the  evidence  instead  of  an  ascer- 
tainment of  the  ultimate  facts,  where  the 
court  has  set  forth  the  documenta  upon 
which  alone  must  rest  claimant's  contention 
of  an  express  contract,  and  the  history  of 
Uie  transaction  from  which,  if  at  all,  an 
agreement  must  be  implied  if  there  was  no 
express  contract,  and  has  expressly  found 
that  the  evidence  does  not  establish  that  tbe 
letters  patent  were  conveyed  or  delivered 
to  the  Postmaster-General,  and  has  made 
similar  negative  findings  respecting  the 
claim  of  priority  in  invention,  and  the 
claim  that  the  inventions  or  devices  used  by 
the  government  are  those  covered  by  claim' 
ant'i  patents 

pid.  Note.— Fdt  other  caees.  SM  Courts,  Cut. 
Dlil,  I  Uf      ~        -■      -    


:    Dw.  Dig.  I  «S.'1 


KENT    UaB    OF   PaTBHT. 

B.  The  lack  of  statutory  authority  on  th« 
part  of  the  Postmaster-General  to  contract 
on  behalf  of  the  government  for  the  pur- 
chase of  pneumatic  transportation  devices, 
or  of  patented  inventions  relating  thereto, 
ia  fatal  to  a  claim  Mserting  a  purchase  by 
the  Postmaster- General  of  claimant's  in- 
and   patents   pertaining   to   pneu- 


[Ea.  Note.— For  otber  csaeB,  n«  tTnlted  States, 
(^nt.  Dig.  I  74;    Dec.  Dig.  I  SB.'] 

PoBT  Oftick   (I  4*)— Contract— ExPBESS 

OB    lUPUED— GOVBBNUENT    USI    OF    PaT- 

3.  The  Postmaster- Qen  oral  was  not  given 
the  authority  to  contract  in  bebalf  of  the 
United  States  for  the  purchase  of  devices 
for  pneumatic  transportation  or  patented 
inventions  relating  thereto,  the  lack  of 
which  would  be  fatal  to  a  claim  founded 
upon  such  asserted  purchase,  either  by  th* 
provisions  of  the  postoffice  appropriation  act 
of  July  13,  1S92  (27  Stat,  at  L,  14B,  chap. 
lOS),  S  6,  looking  toward  an  investigation 
iport  by  the  Postmaster-General  as  to 


be  may  think  proper,  nor  by  the  various 
appropriations  for  pneumatic  transporta^ 
tion  of  the  mail  made  by  statutes  which 
were  enacted  long  after  the  last  transaction 
between  the  claimant  and  tbe  Postmaster- 
General,  out  of  which  any  contract,  ar press 
or  implied,  could  arise,  and  which  make  no 
reference  to  any  such  transactions. 

tKfl.    Note.— For    oUief   caaea.   le*  Post  Offlc*. 
Cent.  Dig.  {  3 ;    Dec  Dig.  |  4.>] 

United  Statxb  <g  90*)  —  Claius  —  Ex- 
press   CONTBACT — GOVEBKUENT    Dbk    OF 

4.  The  retention  by  the  Postmaster-Gen- 
eral of  a  proposal  by  the  patentee  of  an 
invention  for  pneumatic  transportation 
without  in  terms  rejecting  it  does  not 
amount  to  a  purchase  under  an  express 
agreement  to  pay  the  sum  mentioned  as  con- 
Ideration,  where  such  proposal  was  submit- 
;d  in  response  to  an  advertisement  which 
lainly  stated  that  proposals  were  desired 
ir  purposes  of  investigation  and  estimata 
lerely,  and  that  the  Postmaster-General 
ad  no  authority  to  contract  for  the  expen- 
diture of  money  for  the  use  or  purchase  of 
any  such  invention,  and  where  aueb  proposal 
~--\  not,  either  in  form  or  substance,  an 
ignment  in  praaenti  of  the  inventions 
and  patents,  but  manifestly  contemplated 
that  something  should  he  done  on  each  side 
before  they  should  in  fact  become  the  prop- 
erty of  the  United  States,  and  contained 
four  several  propositiona,  acceptance  of  ei- 
ther of  which  involved  rejection  of  tbe  re- 
maining three. 

[Ed.  tJotc— For  othtr  case^,  lee  United  States, 
"    it.  DLg.  g  H;    Dec.  Dig.  9  »B.*] 

[No.  7.] 
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APPEAL  from  tbc  Court  of  C1«ima  to, 
T«vieir  ft  jadgment  dismiaBUig  a  peti- 
tion Becking  %  recovery  of  tha  purehtMe 
price  arising  out  of  the  alleged  use  by  tbe 
Poatoffice  Department  of  patented  devices 
for  pneumatie  transportation.  Affirmed. 
See  same  caae  below,  41  Ct.  CI.  110. 

J  Statement  by  Hr.  Justice  PUney: 
■  "This  is  so  appeal  from  a  judgment  of  the 
court  of  claims,  dismiaaing  the  petition  of 
claimant  ( now  appellant) ,  wheret^  he 
■ought  to  recover  the  Bum  of  twen^  mil- 
lious  of  dollars  for  certain  inventions  and 
letters  patent  pertaining  to  pneumatic 
transportaUon,  alleged  to  have  Inen  sold 
and  transferred  by  him  to  the  United  Btates 
in  the  year  1S03,  by  agreement,  express  or 
implied,  made  betneen  the  claimant  and 
the  Fostmaater-General.    41  Ct.  01.  110. 

The  following  is  a  sufficient  outline  of 
the  findings  of  facts  in  that  court: 

Prior  to  July  SS,  1S0Z,  the  claimant, 
James  W.  Beach,  had  been  granted  certain 
letters  patent  for  inventions  or  improve- 
ments relating  to  pneumatia  transporta- 
tion; to  wit,  letters  patent  No.  267,318, 
dated  November  14,  1682,  and  letters  pat- 
ent No.  444,038,  dated  January  S,  ISSl,  the 
abject  being  to  provide  a  continuous  cur- 
rent of  air,  moving  at  high  velocity  through 
*  tube  or  other  conduit,  and  thereby  to 
transport  the  mails  and  all  suitable  com- 
modities through  such  tube  or  conduit.  Ten 
prior  patents  had  been  issued  to  other  par- 
ties by  the  L'tiited  States  Patent  Office  for 
original  and  new  and  useful  improvements 
in  pneumatic  conveyors  or  devices  for  the 
transmission  of  letters,  messages,  and  small 
packages  through  small  pipes,  the  first  of 
which  patents  was  issned  as  early  as  the 
year  1864  Pursuant  to  the  authority  of 
9  I  fi  of  the  poaloffice  appropriation  act  of 
?July  13,  1S92  <2T  Stat,  at  L.*14S,  chap. 
165),  Hon.  John  Wanamalcer,  then  Post- 
master-Qeneral,  caused  the  following  ad- 
vertisement to  be  published  in  several  news- 


Uail  Service  by  Pneumatic  Tubes  or  Other 
S^rstems. 

PostofSce  Department, 
Washington,  D.  C,  July  26,  1892. 
Authority  is  given  the  Postmaster-Gen- 
eral by  the  provisions  of  the  act  making 
appropriations  for  the  service  of  the  Post- 
office  Department,  approved  July  13,  1BS2, 
"to  examine  into  the  subject  of  a  more 
rapid  despatch  of  mall  matter  between  targe 
eities  and  poetofflce  stations  snd  transporta- 
tion terminals  located  in  large  eitiea,  by 
Msans  of  pnuematic  tubes  or  other  eys- 
tsBS,**  with  the  view  of  ascertaining  the 
•Mt  and  advantages  of  the  same. 


Acting  upon  this  authority,  I  bsreby  give 
notice  to  all  persons  who  are  the  inventon, 
aaaignees,  or  otherwise  owners  of  any 
pneumatic  tube  or  other  device  for  and 
adapted  to  said  service  to  present  in  writ- 
ing, nnder  seal,  on  or  before  Thursday,  the 
8th  day  of  September,  1892,  addresBed  to 
the  "Postmaster-General,  Washington,  D. 
C,"  and  marked  "Rapid  Despatch  of  Mails," 
a  full  description  of  such  tube  or  device, 
bother  with  a  statement  of  the  evidence 
of  title  to  or  ownership  of  the  same,  which 
evidence  may  subBequently  at  any  time  be 
required  by  the  Postmaster-General.  Said 
description  must  state  the  liind  and  quality 
of  motive  power  used  in  operating  the  same; 
the  method  of  its  application;  the  capacity 
of  the  tube  or  device,  and  offer  to  submit 
a  test;  the  precise  place  and  terminals 
where  it  is  proposed  to  conduct  the  test; 
the  date  at  which  the  tube  or  device  will  be 
in  condition  to  be  tested,  and  the  time 
that  will  necessarily  be  occnpied  in  making 
the  test;  and,  generally,  anything  else 
whereby  the  Postmaster -General  can  judge? 
of  the  relative  valu**of  the  several  tubes  or* 
devices  that  may  be  submitted,  and  the 
adaptability  of  each  to  said  service. 

It  is  preferred  that  the  tests  aforesaid  be 
conducted  in  the  city  of  New  York,  Brook- 
lyn, Philadelphia,  Chicago,  or  Washington, 
District  of  Columbia,  and  between  adjacent 
cities,  or  between  a  postoffice  and  substa- 
tion or  transportation  terminal. 

It  is  also  requested  that  each  of  said 
descriptions  be  accompanied  1^  a  proposal 
offering  to  license  to,  or  otherwise  invest 
in,  the  United  States,  the  right  to  use  tha 
tube  or  device,  to  lease  by  the  year,  or  to 
sell,  assign,  and  transfer  it  to  the  United 
States  as  a  purchaser. 

The  tests  aforesaid  must  be  made  with- 
out cost  to  the  United  States,  and  npon 
the  express  condition  that  the  person  offer- 
ing said  tube  or  device  waives  all  claim 
against  the  United  States  for  any  expense 
attending  the  construction,  tests,  or  prepa- 
ration for  said  tests,  or  any  other  expense 
attending  the  Hsme.  The  Postmaster-Gen- 
eral has  no  authority  in  law  to  contract 
for  the  expenditure  of  money  for  the  use 
of  or  purchase  of  any  such  invention,  nor 
is  there  any  existing  appropriation  out  of 
which  the  cost  of  the  same  could  be  paid. 

The  right  is  reserved  to  decline  any  test 
of  any  tube  or  device  submitted  in  response 
to  this  advertisement,  and  to  reject  any  pro- 
posal that  may  be  made. 

The  propositions  and  result  of  alt  ex- 
periments will  be  the  subject  of  a  report 
to  Congreaa. 

John  Wanamaker, 
Postmastcr-OenaraL 
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Under  daU  Anpiit  SO,  1802,  the  claim- 
wit  wrots  to  th*  PoatmMter-CleDeral,  ■tat' 
lug  that  pursuant  to  the  advertisement 
dated  Julj  26,  1892,  be  deiired  to  (ubmU 
a  description  of  a  pneumatic  tube  or  de- 
vice invented  and  owned  bj  him,  mitable 
for  and  adapted  to  tbo  rapid  despatch  of 
J  mail  matter  between  large  cities  and  poet- 

•  office*  atat ions,  and  also  desired  to  accom- 
pany said  description  with  a  "proposal  of- 
fering to  license  to  or  otherwise  invest  in 
tbe  United  SUtes  the  right  to  use  the  tube 
or  device,  to  lease  by  the  year,  or  to  sell, 
assign,  and  transfer  it  to  the  United  States" 
M  a  purchaser  1  and  inquired  wliether  his 
jHToposal  should  or  should  not  name  a  price 
ftt  which  be  (Beaeb),  ss  the  owner  afore- 
said, wonld  so  license,  lease,  or  sell,  assign, 
Ud  transfer  to  tlie  United  States  the  right 
to  use  said  tube  or  device.  To  this  the 
Postmaster-General  replied  by  letter  stat- 
ing: "The  advertisement  for  pneumatic 
tnbes  states  each  offer  shall  be  accompanied 
bj  proposali  to  license  to,  or  otherwiea  in- 
vest in,  the  United  States  the  right  to  use 
the  tube  or  device,  to  lease  bj  tlie  year,  or 
to  sell,  assign,  or  transfer  to  the  United 
Btates.  Such  proposals  must,  of  course, 
fix  some  price,  to  be  of  any  value." 

Thereupon  the  claimant,  under  date  Au- 
gust SO,  1802,  submitted  to  the  Postmaster- 
Oaneral  the  following: 

Proposal  of  Beach. 
[Law  Office  of  James  W.  Beaeb,  94  Wash- 
ington Street,  Cbicsgo,  Illinois.} 
Rapid  Despatch  of  Mails. 
Hon.  John  Wanamaker,  Postmaster-GencTal, 

Washington,  District  of  Columbia. 
SiB:— 

In  accordance  with  the  advertisement  of 
the  Postmaster-General,  which  said  adver- 
tisement la  dated  July  Z6tb,  1892,  and  is 
entitled  "Uail  service  by  pneumatic  tabes 
or  other  systems,"  I,  the  undersigned,  James 
W.  Beach,  of  Chicago,  Illinois,  hereby  pro- 
pose and  offer  to  license  to  or  otherwise  in- 
vest in  the  United  States  the  right  to  use 
the  said  two  pneumatic  devices  or  either 
of  them;  that  is  to  say,  the  devices  men- 
tioned and  described  in  letters  patent 
No.  267,318  and  in  letters  patent  No. 
444,038,  granted  by  the  United  States  to 
S  the    undersigned,    James    W.    Beach,    men- 

•  tloned  and  described  in  the*  description  of 
■aid  devices  accompanying  this  proposal, 
and  signed  by  said  James  W.  Beach  (said 
two  darices  being  also  described  in  Ex- 
hibits "C"  and  "D"  annexed  to  the  descrip- 
tion of  said  devices  Sled  herewith  in  the 
<Aee  of  the  Postmaster-Qeneral  by  the 
Beaeb  Pneumatic  Conveyor  Company),  or 
to  leas*  by  tlie  year,  or  to  sell,  assign,  and 
transfer  it  to  the  United  Btates  as  a  pui^ 


ebaaer,  aaid  right  being  the  aclnslve  r{|^ 
in  and  under  said  letters  patent,  and  «aob> 
of  them,  in  and  to  all  the  states  and  terri- 
tories of  the  United  States,  save  and  ex- 
cepting therefrom  the  states  of  Maine,  New 
Hampshire,  Vermont,  Connecticut,  Rhode 
Island,  Massachusetts,  Michigan,  and  the 
District  of  Columbia,  heretofore  sold  and. 
assigned  to  said  Beach  Pneumatic  Conveyor 
Company  by  tbe  undersigned. 

And  I,  the  undersigned,  James  W.  Beach, 
hereby  propose  and  offer  as  aforesaid  to 
license  to  or  otherwise  invest  in  tbe  United 
States  all  of  my  said  right  in,  to,  under. 
and  t^  virtue  of  said  letters  patent,  and 
each  of  them,  in  and  to  all  the  states  and 
territories  of  tbe  United  States,  save  and^ 
excepting  said  ststes  of  Maine,  New  Hamp- 
shire, Connecticut,  Rhode  Island,  Massa- 
chusetts, Michigan,  and  the  District  of 
Columbia,  for  and  in  consideration  of  tb* 
payment  to  me,  the  said  James  W.  Beach, 
my  heirs,  executors,  administrators,  and  as- 
signs, by  the  United  States,  of  the  sum  at 
eight  hundred  thousand  dollars  (tSOO.OOO) 
on  the  1st  day  of  September  in  each  year 
during  tlie  term  of  said  license  or  leasing- 
or  Investment  in  tbe  United  States,  a«  afore- 
said. 

And  I,  the  undersigned,  Jamee  W.  Beaeh^ 
hereby  further  propose  and  offer  to  sell, 
assign,  and  transfer  to  tbe  United  States- 
all  of  my  said  right  derived  and  possessed 
by  me  under  and  by  virtue  of  said  two  let- 
ters patent,  in  and  to  all  the  states  and 
territories  of  the  United  States,  save  and 
excepting  therefrom  the  said  states  of 
Maine,  New  Hampshire,  Vermont,  Connectl-^ 
cut,  Rhode  Island,*Massaahusetts,  Miobigan,? 
and  the  District  of  Columbia,  for  the  aum 
of  twenty  millions  of  dollars  (120,000.000), 
to  be  paid  by  the  United  States  to  me,  th» 
undersigned,  James  W.  Beach,  my  heirs, 
executors,  administrators,  and  assigns,  o» 
or  before  tlia  1st  day  of  September,  i..  D. 
1893,  and  upon  payment  of  said  sum  ef 
money  last  mentioned  to  me  at  the  time 
and  ss  aforesaid  by  the  United  States,  I 
will  sell  to  and  meke  and  execute  to  th* 
United  States  a  good  and  sufficient  assign- 
ment and  transfer  of  all  of  my  rights  grant- 
ed and  by  me  possessed  as  aforesaid  under 
and  by  virtue  of  said  two  letters  patent  !■ 
and  to  all  the  states  and  territories,  save 
and  excepting  therefrom  the  said  stat«s  of 
Maine,  New  Hampshire,  Vermont,  ConneeU- 
cut,  Rhode  Island,  Massachusetts,  Michigan, 
and  the  District  of  Columbia. 

And  I,  tlie  undersigned,  hereby  furUwr 
propose  and  offer  to  so  license,  to  leass  to,  or 
otherwise  Invest  in  the  United  States,  all 
of  my  said  right  under  and  by  virtM  ef 
said  two  letters  patent  (for  and  the  mU 
pneumatic  dariees  or  eonveyora  to  Im  vmt 
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■olelj  asd  odIj  for  tha  porpoM  ot  eollact- 
tsg  aiid  tran*mittiDg  th«  United  Staton 
rnaiU,  and  lor  no  other  porpoM  or  pur- 
pooaa)  in  laid  entire  United  btatea,  iave 
and  excepting  therefrom  tbe  aaid  itatee  of 
Uaine,  New  HainpBhire,  Vermont,  Connecti- 
cut, Rbode  Island,  HasBaehuMtta,  Michigan, 
kod  the  District  of  Columbia,  upon  tbe  ez- 
preaa  condition  that  tha  United  State*  ihall 
paj  therefor  and  in  consideration  thereof 
to  me,  the  undersigned,  James  W.  Beach, 
my  beira,  executors,  administrators,  and  as- 
■igns,  on  ttte  1st  da;  of  September  in  each 
year  during  the  term  of  said  license,  or 
leasing,  or  in-reatment  in  the  United  States, 
the  sum  of  three  hundred  and  Sfty-four 
thousand,  five  hundred  and  eight;  dt-llars 
and  tnentj  centa  (£394,^80^0),  being  tbe 
amount  ot  money  expended  annually  by  the 
United  SUte*  tor  that  branch  of  tbe  poataJ 
service  known  as  the  "Regulation  wagon, 
mail  messenger,  mail  station,  and  transfer 
S  serrjce"  in  tventy-sLi  cities  only,  not  in- 
Feluding'the  cities  ol  Washington,  District 
of  Columbia,  Providence,  Rhode  Island,  Bos- 
ton, Massachusetts,  and  Detroit,  Michigan, 
as  shown  on  page  112  of  the  report  of  the 
Postmaster-Oeoeral,   ISSB. 

And  I,  tbe  undersigned,  hereby  tnrtber 
propose  and  offer  as  aforesaid  to  license  or 
leaaa  to  tha  United  States  for  mail  pur 
poees  only,  as  aforesaid,  a  right  or  rights, 
and  np<m  reosonabte  and  squitsble  terms, 
And  for  a  reasonable  consideration  to  be 
paid  (o  me,  tbe  undersigned,  my  heirs, 
executors,  administrators,  or  assigns  there- 
for, by  the  United  State*,  the  amount  there- 
of to  be  agreed  upon  by  the  United  State* 
ajid  the  undersigned  James  W.  Beach 
(either  by  mutual  agreement  or  by  arbitra- 
tton),  a  right  or  rights  as  aforesaid  to  con- 
struct and  operate  within  said  entire  United 
States,  or  either  of  them  (ssve  and  except- 
ing therefrom  said  states  of  Maine,  Ketf 
HAmpshire,  Vermont,  Connecticut,  Bbod* 
Island,  Massaefausetta,  Michigan,  and  the 
District  of  Colombia),  one  or  more  of  said 
pneumatic  conveyor*  or  devices,  said  con- 
«ideTBtion  to  be  based  upon  tbe  mileage  of 
the  pneumatic  tubes  to  be  used,  or  upon 
m  small  percentage  of  the  total  (present) 
.annual  coat  ot  the  transportation  of  the 
United  States  mails  within  sold  United 
«tatea. 

Thia  proposal  i*  mads  upon  condition 
■nd  the  same  *hall  not  be  binding  upon  the 
nndereigned  unless  the  United  Stsie*  shall 
'by  tbe  Poatmaater- General  accept  said  prop- 
Wtions,  or  one  of  said  propositions,  and 
•ball  notify  me,  the  undersigned,  ot  said 
acceptance  on  or  before  the  Jst  day  of  Au- 
.pist,  A.  D.  1803 

In  witness  whereof  I  have  hereunto  set 


my  hand  and  seal  at  Chicago^  IlUiiola,  tUs 
SOth  day  of  Aoguat,  a.  d,  1898. 

James  W.  Beaeh.    [Seal.] 
In  preseno*  ot — 

Edward  J.  Qnenny  (I) 

Jacob  H.  Hopkin*. 

a 

*  This  proposal  was  accompanied  with  a" 
description  of  the  several  devices  described 
in  letters  paUnt  No.  2S7,31S  and  No.  444,- 
038,  and  with  a  written  offer:  "At  our 
own  expense  to  dunonstrata  in  a  positiT* 
and  convincing  manner  ttaat  the  said  pneu- 
matic device*  will,  when  in  operation,  do 
and  perform  all  that  is  claimed  in  the  ac- 
companying 'Description'  ol  said  devices. 
.  .  .  Tbe  undersigned  is  prepared  to  en- 
ter into  a  contract  with  tbe  United  States 
to  construct  or  cause  to  be  eonstnicted 
(and  operated,  if  so  desired)  one  or  more 
lines  of  said  pneumatic  derices  in  any  city 
of  the  United  States,  or  between  any  cities 
or  towns  in  tbe  United  SUtes  (wbetber 
nesr  or  far  apart),  upon  terms  and  for  a 
consideration  to  be  mutually  agreed  upon, 
and  upon  executing  the  said  contract  tbe 
undersigned  will  secure  tbe  perfonnanoe  of 
any  undertalcing  which  be  may  so  enter 
into  by  a  good  and  sulBeient  bond." 

Seven  other  persons  or  companie*  an- 
swered the  advertisement  of  the  Postmaster- 
General  for  bids,  and  on  September  15, 
I8S2,  he  appointed  a  commission  ot  three 
expert  postal  officials  to  examine  into  tha 
merits  ot  the  pneumatic  tubes  and  other 
systems  so  advertised  tor,  and  that  com- 
mission reported  to  the  Postmaster-General 
in  writing  on  September  29,  1SS2,  embody- 
ing in  its  report  a  brief  schedule  ot  th* 
several  propositions,  and  stating  the  gen- 
eral conditions  or  terms  upon  which  the 
owners  would  place  their  respective  devices 
at  the  dispooal  ot  the  government,  or  submit 
tbe  same  to  its  experimental  test    Among 

"No.  3.  Pneumatic  Transit  Company  of 
New  Jersey.  Pneumatic  Will  put  down 
line  between  main  postoffice  in  Philadelphia 
and  substation  at  Third  and  Chestnut 
streets,  without  cost  to  government  and 
without  obligation  to  purchase  or  lease. 
After  one  year's  trial  will  lease  or  will 
sell  at  ooat  if  desired  by  government." 

"No.  B.  JsmcB  W.  Beach  and  tbe  Beach 
Pneumatic  Conveyor  Company,  Cbieago.S 
Will  make  contract  to  'construct  experfl^ 
mental  line  tor  a  consideration  to  be  mu- 
tually agreed  upon.  Will  sell  or  lease. 
Experimental  line  to  be  in  readiness  in 
from  four  to  twelve  months  from  October 
1,  1882" 

The  report  contained  the  following  spe- 
cific recommendation: 

'TThe  offer  known  as  "No.  S,'  i 
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b^  tba  Pnenmfttio  Traiutt  Company  of  New 
Jene;,  is  to  pnt  dawn  in  the  atreett  of 
Philadelphia,  between  the  poatoffice  and  the 
East  Cheatnut  street  branch  poBtoffice,  pneu- 
matic tubes  to  connect  these  two  offices, 
without  expense  to  the  Department,  and 
without  charge  for  one  year's  use  oi  the 
■ame,  and  without  liability  thereafter.  This 
offer  )•  the  beat  that  has  been  received,  and 
it  U  believed  to  be  highly  adTantageou 
the  Department,  because  it  will  enable  it 
to  make  an  immediate  and  practical  test  of 
the  pneumatic  system.  Your  committee, 
therefore,  desire  to  make  the  copy  of  the 
propoBition  No.  3,  hereto  attached,  a  part 
of  this  report,  and  they  recommend  prompt 
acceptance  of  the  offer,  that  the  test  may 
be  made  without  delay. 

"It  Is  worth  while  ta  add  that  in  our 
judgment  the  placing  of  a  line  uncondi- 
tioDally  at  the  disposal  of  the  Department 
for  practical,  everyday  nse  will  go  far  to- 
wards demonstrating,  in  a  general  way,  the 
extent  to  which  it  may  be  made  possible  to 
substitute  a  tube  system  for  the  existing 
manner  of  performing  trajiafer  service  with- 
in large  cities,  where  time  enters  so  largely 
Into  the  necessities  of  the  people. 

"The  committee  desire,  as  well,  to  em- 
phasize that  in  making  recommendation 
that  an  arrangement  be  made  with  the 
Pneumatio  Transit  Company  of  New  Jer- 
sey for  the  construction  of  an  experimental 
line  in  Philadelphia,  it  does  not  wish  to  be 
understood  as  passing  upon  the  merits  of 
the  system  itself,  that  being  a  matter  for 
consideration  hereafter;  in  like  manner  it 
will  be  our  purpose  to  give  consideration  to 
each  one  of  the  systems  that  have  been  sub- 

g  mitted." 

•  '  Pursuant  to  this  report,  the  Postmaster- 
General,  on  October  SO,  1892,  entered  into 
a  contract  with  tbe  Pneumatic  Transit  Com- 
pany of  New  Jersey,  providing  for  the  in- 
stallation by  that  company  at  its  own  ex- 
pense of  a  line  of  pneumatic  tubes  in  the 
city  of  Philadelphia,  connecting  the  main 
postoffiG«  with  the  subpostoffice,  and  its 
operation  for  a  period  of  one  year  after 
completion  In  such  practical  tests  as  the 
postmaster  of  Philadelphia  and  the  Post- 
master-General might  see  Gt  to  conduct; 
the  teste  to  be  made  without  cost  to  the 
United  States  beyond  the  use  of  surplus 
steam  from  the  boilers  in  tbe  poatofflce 
building.  The  agreement  provided  that  at 
the  expiration  of  the  year  the  Transit  Com- 
pany would  lease  said  pneumatic  tuties  to 
the  United  States  year  by  year,  or  would 
•ell  the  same  to  the  United  SUtes  at  cost, 
and  would  authorise  the  use  by  tbe  United 
States  of  all  the  patented  inventions  In  the 
said  pneumatM  tubes  and  devices  connected 


therewith,  by  lioense,  sale,  or  asaignmeat^ 
aa  might  then  be  agreed  upon. 

Similar  contracts  were  entered  into  bf 
the  Postoffiee  Department  for  like  transpor- 
Ution  of  United  States  mail  at  Philadel- 
phia, New  York,  Brooklyn,  and  Boston. 

The  Pneumatic  Transit  Company,  which 
was  incorporated  under  the  laws  of  ths 
state  of  New  Jersey  in  18S2,  had  in  ita 
employ  as  an  engineer  one  Bimey  C. 
Batcheller.  He  designed  some  of  the  ter- 
minal apparatus  that  was  first  used  in 
Philadelphia;  and  a  system  of  tubes  and 
devices  which  carried  mails  pneumatically 
was  constructed  under  his  direction  and 
supervision.  While  in  the  employ  of  said 
Company,  said  Batcheller  extenslTcly  in- 
vestigated the  subject  of  pneumatics,  and 
subsequently  applied  for  and  was  granted 
letters  patent  for  various  improvements  in 
pneumatio  tube  delivery  devices.  Ten  of 
such  patents  were  granted  before  the  filing 
of  Beach's  petition  in  tbe  court  of  claims, 
and  they  were  used,  applied,  and  operated 
by  the  Pneumatic  Transit  Company.B 
Twenty  of  such 'patents  were  granted  to* 
Batcheller  subsequent  to  the  filing  of 
Beach's  petition,  and  these  likewise  wsn 
used,  applied,  and  operated  by  tbe  Pneu- 
matic Transit  Company. 

Among  the  apecific  findings  of  the  court 
of  claims  are  the  following: 

6.  The  evidence  does  not  establish  to  ths 
satisfaction  of  the  court  that  plaintiff's  let- 
ters patent  were  conveyed  or  delivered  to 
tbe  Postmaster-General. 

9.  The  evidence  does  not  establish  t«  tlia 
satisfaction  of  the  court  that  James  W. 
Beach,  the  claimant  herein,  was  the  first  in* 
ventor  of  the  devices  for  pneumatic  trans- 
portation used,  operated,  and  conducted  for 
the  transportation  of  mail  matter  by  per- 
sons contracting  with  the  United  State*  at 
by  the  agents  of  the  United  SUtes. 

10.  The  evidence  does  not  establish  to 
the  satisfaction  of  the  court  that  the  letters 
patent  issued  to  the  claimant,  James  W. 
Beach,  covered  the  same  devices  actually 
put  into  practical  operation  and  used  by 
tbe  corporation  which,  under  an  act  of  Con- 
gress, contracted  with  the  Postmaster-Gen- 
eral for  transmitting  mail  matter  through 
pneumatic  conveyors. 

Upon  the  foregoing  findings  of  fact  the 
court  of  claims  decided  as  a  conclusion  of 
law  that  the  claimant  was  not  entitled  to 
recover,  and  that  his  petition  should  tber^ 
fore  be  dismissed. 

Hr.  Junes  W.  Beftcb,  tH  propria  per- 
gcna,  for  appellant. 

Assistant  Attorney  General  Thinav*am 
and  Ur.   Walter   H.   Pumphrey   for   appel- 


■lofGooglc 


BEACH  T.  UHITKD  STATES.  U 

*Ur.    Justice    Pitney,    aiter   itating   the    tioni   relating  thtreto.      We    refer   to   the 


caae  aa  above,  dallTered  tbe  opinitm  of  the 

The  appellant,  bj  hi*  unended  petition, 
Saaked  for  a  recovery  against  the  govern- 
7ment  in  the  nun  ol  twentytmillion  doUorB 
and  intercBt,  aa  the  purchase  price  upon  an 
Alleged  assignment  and  tranafer  iu  the  year 
1BG3  of  certain  inventioDB  pertaining  to 
pneumatic  transportation  for  which  letters 
patent  had  been  theretofore  issued  t«  him 
«s  mentioned  in  tbe  findings.  His  first  in- 
sistence was  and  is  that  these  inventions 
and  patents  bad  been  purchased  by  the 
Fostmaster-Gcueral  under  an  express  agree- 
ment to  pay  him  the  sum  mentioned  as  con- 
uderation.  In  the  alternative  he  insisted 
«nd  now  insists  that  at  least  the  govern- 
ment, with  his  consent,  entered  into  tbe 
use  and  enjoyment  of  his  devices  and  let- 
ters patent  in  the  year  1S93,  and  has  ever 
■inee  then  uaed  and  enjoyed  them,  and 
ought  to  pay  him  their  fair  value,  which  he 
places  at  twenty  million  dollars.  The  facts 
from  which  the  alleged  contract  of  purchase 
(express  or  implied)  is  sought  to  be  deduced 
Mm  set  forth  in  the  findings  of  fact  above 
referred  to.  These  findings  are  criticized 
by  tbe  appellant  on  the  ground  that  they 
constitute  a  mere  recital  of  the  evidence, 
instead  of  an  ascertainment  of  the  ultimate 
facts.  Tbis  criticism,  under  the  circum- 
stances of  the  present  case,  is  captious.  The 
court  has  set  forth  the  documents  upon 
which  alone  must  rest  appellant's  conten- 
tion of  an  express  contract,  if  that  conten- 
tion have  any  subetantial  basis;  and  has 
likewise  set  forth  the  history  of  tbe  trans- 
actions from  ffhieh,  if  at  all,  an  agreement 
must  be  implied,  if  there  was  no  express 
contract.  At  the  aame  time  tbe  court  has 
expressly  found  that  "the  evidence  does  not 
establish  to  the  satisfaction  of  the  court 
that  plaintiff's  letters  patent  were  con- 
Y«yed  or  delivered  to  the  Postm aster-Gen- 
eral;" and  has  made  a  similar  negative 
finding  respecting  tbe  appellant's  claim  to 
tbe  first  inventor  of  tbe  devices  for  pneu- 
matio  transportation  used,  operated,  and 
conducted  for  the  transportation  of  mail 
matter  by  persona  contracting  with  the 
United  SUtes  or  by  the  agents  of  tbe 
United  States;  and  a  similar  negative  find- 

?ing  respecting  bis  claim  that  his  letters 
patent  "covered  the*  same  devices  actually 
pnt  into  practical  operation  and  use  by  the 
eorporation  which,  under  an  act  of  Con- 
greea,  contracted  with  the  Poetmsster-Qen- 
cral  for  transmitting  mail  matter  through 
pneumatic  conveyors." 

A  fundamentHl  obstacle  stands  in  the 
way  of  appellant's  claim,  whether  it  be  rest- 
ed upon  an  express  or  an  implied  purchase 
of  pieumatic  devices,  or  of  patented  inven- 


lack  of  power  on  ths  part  of  the  Postmaster- 
Grcneral  to  contract  in  behalf  of  tbe  gov- 
ernment of  tbe  United  States  for  such  a 
purchase.  Sec  6  of  tbe  postoffiee  appro- 
priation act  of  July  13,  1892  (27  Stat,  at 
L.  146,  chap.  165),  provided  merely  "that 
the  Postmastar-CieneTal  Is  hereby  authorised 
and  directed  to  exaJcine  into  the  subject  of 
a  more  rapid  despatch  of  mail  matter  be- 
tween large  cities  and  postoffiee  stations  and 
transportation  terminals  located  in  large 
cities,  by  means  of  pneumatic  tubes  or  oUier 
systems,  and  make  report  upon  the  ex- 
pense, cost,  and  advantages  of  said  systems 
when  applied  to  the  mail  service  of  the 
United  States,  and  the  sum  of  ten  thousand 
dollars  is  hereby  appropriated  therefor." 

Manifestly  the  appropriation  was  intend- 
ed for  the  purpose  ol  investigation  and  re- 
port, and  did  not  extend  to  authorizing  such 
a  purchase  as  that  which  the  appellant  al- 

Of  this  limitation  upon  the  authority  of 
tbe  Postmaster-General  the  appellant  had 
plain  notice  at  tbe  inception  of  his  deal- 
ings with  that  ofBoial.  Not  only  did  the 
advertisement  of  July  26,  1692,  begin  bj 
referring  to  the  above-recited  clause  of  ths 
appropriation  act,  but  it  contained,  near 
its  close,  this  express  declaration:  "The 
Postmaster -General  has  no  authority  in  law 
to  contract  for  the  expenditure  of  money 
for  the  use  of  or  purchase  of  any  such  in- 
vention, nor  is  there  any  existing  appro- 
priation out  of  which  the  cost  of  the  same 
could  be  paid  " 

Appellant  insists  that  under  other  acts  of  e 
Congress  the  •Postmaat«r-Qeneral  had  au-* 
thority  to  purchase  the  inventions  and  de- 
vices in  question.  Reference  is  made  to 
i  SSGS,  Rev.  SUt.  U.  S.  Comp.  Stat.  1»01, 
p.  2708,  enacting  that  "the  Fostmaster- 
Qeneral  shall  provide  for  carrying  the  mail 
on  all  postroads  established  by  law,  aa 
often  as  he,  having  due  regard  to  produc- 
tiveness and  other  circumstanoes,  may  think 
proper."  This  is  one  of  tbe  sections  that 
prescribe  tbe  general  duties  of  the  Post- 
master-General, and  cannot  be  fairly  treated 
as  authority  for  making  the  alleged  con- 
tract of  purchase.  Successive  appropria- 
tion acts  are  referred  to.  Act  of  June  fi, 
189S  (26  Stat,  at  L.  316,  chap.  38S,  U.  B. 
Comp.  Stat  1901,  p.  2724), authorizing  tbe 
PostiDaster-Oeneral,  in  his  discretion,  to 
use  not  exceeding  ¥35,000  in  the  transpor- 
tation of  mail  by  pneumatic  tube  or  other 
similar  devices,  contains  no  authorization 
of  purchase.  Act  of  March  3,  1697  (29  Stat. 
at  L.  646,  chap.  386),  authorizes  the  use  ol 
not  exceeding  C1G0,000  in  the  transportation 
of  mail  by  pneumatic  tube  or  other  similar 
devices,  "by  purchase  or  otherwise."     But 
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this  wsa  enaoted  mon  tltftn  four  jttn  ftft- 
•r  tlie  Ijiat  tnuiaketlou  (bo  fkr  «•  tha 
record  ahowa)  between  the  appellant  and 
the  Poitmaater-OeneTal,  out  of  which  it 
could  powlbly  be  claimed  that  any  contract, 
expresa  or  implied,  had  ariaeD.  For  like 
nasons,  tubaequent  itatutea  that  are  re- 
ferred to  (act  of  June  13,  189B,  30  SUt.  at 
L.  448,  chap.  446,  U.  S.  Comp  Stat.  1901, 
p.  E7Z0;  act  of  March  I,  ISQB,  30  Stat,  at 
L.  993,  chap.  327;  act  of  June  2,  ISOO,  81 
Btat.  at  L.  2S8,  cbap.  S13;  act  of  July  1, 
I8S8,  30  Stat,  at  L.  616,  chap.  646;  act  of 
Uaieh  S,  1899,  30  Stat,  at  L  10B2.  cbap. 
424)  mutt  be  rejected.  They  indicate  that 
pneumatic  tube  service  waa  in  operation  in 
Philadelphia,  New  York  City,  Brooklyn, 
Boston,  and  perhapa  elsewhere;  but  they 
hare  no  reference  to  any  transactions  be- 
tween the  Fostmaater-Oeneral  and  the  ap- 

But  if  the  obitacle  arlaing  out  of  the 
actual  and  avowed  want  of  authority  on  the 
part  of  the  Poatmaater-Gencral  could  be 
S  overcome,  the  appellant's  case  is  itill  fatally 
•  weak  npon  the  question  whether  any  con- 
tract was  in  fact  made,  either  expressly  or 
by  implication  from  the  oonduct  of  the  par- 
tie*. 

The  contention  that  there  waa  an  express 
contract  rests  upon  the  tact  that  tlie  Post- 
master-Oeneral  retained  the  appellant's  pro- 
posal without  in  terms  rejecting  it.  The 
argument  is  untenable  for  several  reasons, 
aome  of  wbich  may  be  stated. 

First,  it  ignores  the  fact  that  the  propo- 
eal  was  submitted  in  responie  to  an  adver. 
tisement  which  plainly  stated  that  the  pro- 
posals were  desired  for  the  purpose  of  inves- 
tigation and  estimate  merely,  and  that  the 
Postmaster-General  bad  no  authority  to 
contract  for  the  expenditure  of  money  for 
the  nae  or  purchase  of  any  such  invention. 

Secondly,  it  treats  the  appellant's  pro- 
posal as  an  assignment  in  prcettnti  at  his 
inventions  and  patents  to  the  United  States, 
and  nothing  else.  It  was  not,  either  in 
form  or  substance,  an  assignment,  but  (so 
far  as  it  had  reference  to  a  sale)  merely 
purported  to  state  the  terms  upon  which 
Beach  proposed  and  offered  to  sell,  and  man- 
ifestly contemplated  that  something  should 
be  done  on  each  side  before  the  inventions 
should  in  fact  become  the  property  of  the 
United  States.  It  Is  significant  that  one  ol 
the  terms  ol  the  proposal  was;  "This  pro- 
posal is  made  upon  condition,  and  the  same 
ahatl  not  be  binding  upon  the  undersigned 
nnlesB  the  United  States  shall,  by  the  Post- 
master-Qeneral,  accept  said  propositions  or 
one  of  said  propositions,  and  shall  inform 
me,  the  undersigned,  of  said  acceptance  on 
or  before  the  1st  day  of  Auguat,  1893." 

Thirdly,  the   proposa)   was   not  a  mere 


atTsr  (a  sell  the  inventions  and  patents.  It 
eontained  for  several  propositions,  aoeept- 
ance  of  either  one  of  which  involved  rejec- 
tion of  the  remaining  three;  that  is  to  say.. 
Beach  offered  (a)  to  Invest  in  the  Unlt«d^ 
States  all  of  hia  rights  under'the  patents  in* 
all  states  and  territories  excepting  Maine, 
New  Hampshire,  Connecticut,  Khode  Island, 
Michigan  and  the  District  of  Columbia,  in 
consideration  of  (800,000  per  annum,  tbia 
offer  being  without  limit  as  to  the  use  to 
which  the  patented  devices  should  be  put; 
(b)  to  assign  and  transfer  to  tlie  United 
SUtcs  all  rights  in  the  patents  in  all  the 
states  and  terrltorities  saving  those  just 
mentioned  for  tnenty  million  dollars  (this, 
of  course,  contemplated  an  absolute  sale)  ; 
(e)  to  invest  in  the  United  States  all  hia 
rights  under  the  two  patents  ("the  aald 
pneumatic  devices  or  conveyors  to  be  used 
solely  and  only  for  the  purpose  of  collecting 
and  transmitting  the  United  States  maila, 
and  for  no  other  purpose")  in  the  entir* 
United  States  excepting  the  states  already 
mentioned  and  the  District  of  Columbia,  in 
consideration  ot  an  annual  payment  of 
<364,6S0.20i  and  (d)  to  "license  or  lease 
to  the  United  States  for  mail  purposes  only" 
the  right  to  construct  and  operate  his  pneu> 
matic  conveyors  anywhere  in  the  United 
Btatea,  excepting  the  states  already  men- 
tioned and  the  District  of  Columbia,  "upoB 
reasonable  and  equitable  terms,  snd  for  » 
reasonable  consideration  to  be  paid  to  me 
.  .  .  the  amount  thereof  to  be  agreed 
upon  by  the  United  States  and  the  under- 
signed James  W.  Beach  (either  by  mutual 
agreement  or  by  arbitration)  .  .  .  aaid 
consideration  to  be  based  upon  the  mileag* 
of  the  pneumatic  tubes  to  be  used,  or  upon 
a  small  percentage  of  the  total  (present) 
annual  cost  of  the  transportation  of  tho 
United  States  mails  within  said  United 
States."  It  Is  evident  that  a  retention  ot 
the  proposal  without  dissent  could  not  b« 
deemed  an  acceptance  of  proposition  (b) 
any  more  than  of  (a),  or  of  (c),  or  ot 
(d) ;  end  so  the  act  of  retention  (it  there 
were  no  obstacle  arising  out  of  the  ivant  of 
authority  on  the  part  of  the  Poatmostsr- 
General)  cannot  be  treated  as  an  acceptanea 
of  either  one  of  the  four  several  propoal- 

For  these  and  other  reasons,  the  court  ofS 
claims  wa**clearly  right  in  holding  that  th«? 
evidence  did  not  establish  that  the  letters 
patent  were   conveyed   or   delivered   to  the 
Postmaster-Genera  1. 

The  theory  of  implied  contract  is  likewise 
untenable.  In  the  first  place,  the  want  ot 
statutory  authority  on  the  part  of  tha 
Postmaster-General  to  represent  the  govern- 
ment in  making  an  express  contrast  la 
equally  fatal  to  the  theory  of  an  implied 
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-AontrMt.  For  It  i*  fundaaeatol  that  be 
who  is  without  authority  to  bind  hU  princi- 
pal bj  an  eipre«B  contract  cannot  be  held 
-to  have  done  ao  by  Implication. 

Another  and  suftieieut  answer  is  that  the 
Appellant  has  failed  to  show  any  nse  by 
■the  Postmnater-General  or  his  aucceesors  of 
-the  patented  iuTeutiona  or  devices  of  the 
appellant,  or  to  ihow  that  the  contractora 
•or  agents  of  the  government  have  made  any 
use  of  them.  His  ease  here  fails  because 
he  does  not  show  that  the  invenUons  or  de- 
vicea  used  are  those  covered  hy  bis  patents. 

Therefore  the  Court  of  Claims  correctly 
held  that  the  appellant  had  not  made  out  a 
-case  of  contract. 

Judgment   affirmed. 


(12t  n.  8.  160.) 

BENJAMIN  ROSEKTHAL,  Plff.  in  Err., 
l^EOPLE  OF  THE  STATE  OF  NEW  YORK. 
■CoHfiTiTUTioiiAL   Ijw    (|   208*)  — Pbivi- 

LEOKS      A.fD      lUUUNITI&a  — RBaUL.ATI»Q 

Junk  Dkaliss. 

1.  Privileges  and  [mmunitiea  of  citi^iens 
-of  the  United  States  are  not  uneonstitution- 
«lly  abridged  by  the  provisions  of  N.  Y. 
I«ws,  ]903,  chap.  32e,  amending  Pen.  Code, 
I  550,  which,  as  construed  by  the  higphest 
«Dart  of  the  state,  make  it  a  criminal  of- 
fense for  a  dealer  In  or  collector  of  junk, 
metals,  or  secondhand  materials,  to  buy  or 
Teceive  any  stolen  wire,  cable,  copper,  lead, 
«o1der,  iron,  or  brass  used  by  or  belonging 
■to  a  railroad,  telephone,  telegraph,  gas,  or 
-electric  light  company,  without  making  dil- 
igent inquiry  for  the  puniose  of  ascertsin- 
4nK  whether  the  person  selling  or  delivering 
It  nas  a  legal  right  to  do  so. 

tBd.  Nets.— For  ctber  ea*n.  «»  Coutltutlanal 
Law.  Cent  Dig.  tl  (X-64S;    Dec  DIs.  i  ax.'l 

■CoBBTiTirnoNAi.  Law  <|  89*)— Dos  Pbo- 

Ctaa    OF     I^W— LiBKBTT     OF    OOSTBACT^ 

PoucE  Rkouuition  or  Junk  Dealkkb. 

£.  No  nnconstitutlonsl  interference  with 
the  liberty  of  contract  la  made  by  the  pro- 
Tisions  of  N.  Y.  Laws  1903,  chap  326, 
•mending  Fen.  Code,  g  G60,  which,  as  con- 
•trmed  by  the  highest  court  of  the  state, 
make  it  a  criminal  offense  for  a  dealer  in 
or  collector  of  junk,  metals,  or  aeeond- 
bxnd  materials,  to  buy  or  receive  any  stolen 
wire,  cable,  copper,  lead,  solder,  iron,  or 
brass  used  by  or  belonging  to  a  railroad, 
telephone,  telegrnph,  ess,  or  electric  light 
company,  without  making  diligent  inquiry 
for  the  purpose  of  ascertaininff  whether  the 
person  selling  or  delivering  it  has  a  legal 
right  to  do  ao,  but  such  Iwiilation  it  well 
within  the  legitimate  bounds  of  the  police 
power  of  the  state. 

rsd.  Hota^Fer  otbar  esMi.  ase  OonstHntlaaal 
Law,  Cmt.  DIb.  i  1S7:    Deo.  Dli.  I  ».'] 

ConnmrnoNAi.  IiAw    (|  240*)— Bquai. 

PBOTBmOR    OF   THE  Ii^WS—Cl-ABBincA- 
TIOM— JORK    DUXEU. 

3.  Junk  dealers  are  not  denied  the  equal 
f  rotectioD  of  the  laws  by  the  proTisions  of 


N.  T.  Laws  laOS,  chap.  388,  amending  Pen. 
Code,  S  550,  which,  as  construed  by  the 
highest  court  of  the  state,  make  it  a  crim- 
inal ofTense  for  a  dealer  in  or  ooUector  of 
junk,  metals,  or  second-hand  materials,  to 
buy  or  receive  any  stolen  wire,  cable,  cop- 
per, lead,  solder,  iron,  or  brass  used  by 
or  belonging  to  a  railroad,  telephone,  tele- 
graph, gas,  or  electric  li^bt  company,  ' 


laking  diligent  Inquiiy  for  the  purposa 
"  tainio^  whether  the  person  selling 


or  delivering  tt  hss  a  lE^^al  right  to  d 

[Ed.  NotB.— For  otbar  casn.  «M  ConitltDtloDal 
Uw.  Cent  Dls.  II  SSS-S82,  tK,  tS7-t»:    D*c.  DIa. 
1  M0.»} 
CONSTITUTIOITAL     LAW     (f     240*)  — EqUAL 

Pbotection— JuKK  Dkalebs. 
4.  A  junk  dealer  cannot  invoke  the  equal 
protection  of  the  laws  clause  of  the  Federal 
Constitutloni  to  invalidate  the  provisions  of 
K.  Y.  Laws  1S03,  chap.  329,  amending  Pen. 
Code,  i  650,  which,  as  construed  by  the 
highest  court  of  the  state,  make  it  a  crim- 
inal ofTense  for  a  dealer  in  or  collector  of 
i'unk,  metals,  or  secondhsnd  materials,  to 
<uy  or  receive  an^  stolen  wire,  cable,  cop- 
per, lead,  solder,  iron,  or  brass  used  by  or 
belonging  to  a  railroad,  telephone,  telegraph, 

faa,  or  electric  light  company,  without  mak- 
ng  diligent  inquiry  for  the  purpose  of  as- 
certaining whether  the  person  selling  or  de- 
livering it  has  a  legal  right  to  do  so,  oecausa 
of  the  failure  of  the  legislature  to  extend 
the  protection  of  the  act  to  the  like  kinds  of 
property  when  owned  by  manufacturers  of 
equipment  (or  railroads,  telephone,  and  tels- 

fraph  lines,  or  to  include  the  owners  of 
last  furnaces  and  brass  foundries,  or  other 
dasats  who  are  liable  to  tosses  by  theft  of 
articles  of  tike  kinds 

[Ei.  N*oIs  —Far  other  catrt,  sm  Conitltutloaal 
Law.  Genu  Dl(.  II  6S8-BS2.  093,  GST-6II9;  Dm.  Dlf. 
I  240.*] 

ComTa  fl  396*J— Erboe  to  State  Cooet 

—Scope    of   Review  —  Questiok    Not 

Raiseo  BEI.0W. 

6.  A  point  not  raised  In  the  court  below 
nor  covered  W  the  assignments  of  errors  In 
the  Federal  Supreme  Court  cannot  be  con- 
sidered on  a  writ  of  error  to  a  state  court. 

[Ed.  Note.— For  otbsT  cases  sm  Coorts,  Oasl. 
DFe.  i  lose :    Dm.  Di(.  I  BM-'l 
[No.  S8.] 


IN  ERROR  to  the  County  Court  of  Mon- 
roe County,  in  the  State  of  New  York, 
to  review  a  judgment  entered  pursuant  to 
the  mandate  of  the  Court  of  Appeals  of  that 
state,  which  afllrmed  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court, 
Fourth  Department,  which  had  in  turn  af- 
firmed a  conviction  In  the  County  Court  of 
receiving  stolen  property.    Affirmed. 

Bee  same  case  below  in  oourt  of  appeals, 
IQT  N.  Y.  304,  —  L.ILA.(N.S.)  — ,  90  N. 
E.  981. 

The  facts  are  stated  in  the  opinion. 

Mr.  PeroiT*]  DeWItt  Ortatt  tor  pUn- 
tiff  in  error. 

Mr.  Freeman  F.  ZlmmennEii  for  d» 
fendant  in  error. 


left  In: 


IB  la  Dm.  *  Am.  Dies.  INT  to  data,  ft  RVr  Isdaii 
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"  *  Hr.   JiuttM  Pltnej   delivered   the   oplii' 
ion  of  tb«  court : 

The  plaintiff  Id  error  pleaded  gulltf  to 
mn  {ndietment  charging  him  with  "the 
Brime  of  criminally  receiving  stolen  prop- 
•rt]r,"  in  that  he,  being  a,  dealer  in  and 
S  collector  of  junk,  metals,  and  Becondhand 
r  materiala,  did  feloniously* buy  and  receive, 
from  persons  named,  certain  copper  wire, 
"the  same  then  and  there  eonsistlug  of 
copper  wire  used  by  and  belonging  to  a 
telephone  company,  to  wit,  used  by  and 
being  the  goods,  chattels,  and  personal 
property  of  the  Bell  Telephone  Company, 
of    Buffalo,  .      ,      then    lately    stolen, 

taken,  and  carried  away  from  the  posses- 
•ion  of  the  said  Bell  Telephone  Company, 
,  without  asoertaiuing  by  diligent 
inquiry  that  the  said  persona  so  selling 
and  delivering  the  same  bad  a  legal  right 

The  indietment  was  founded  upon  chap. 
328  of  the  Laws  of  1903  of  the  state  of 
New  York,  amending  g  G50  of  the  Penal 
Code.     The  section,  as  amended,  reads  as 

follows : 

"Sec.  550.  Criminally  receiving  proper- 
ty.— A  person  who  bujs  or  receives  any 
stolen  property,  or  any  property  which  has 
been  wrongfully  appropriated  in  such  a 
manner  as  to  constitute  larceny  according 
to  this  chapter,  knowing  the  same  to  have 
been  stolen  or  so  dealt  with,  or  who  cor- 
ruptly, for  any  money,  property,  reward,  or 
promiae,  or  Ofrreoment  for  the  same,  con- 
ceals, withholds,  or  aids  in  eonceoling  or 
withholding',  any  property,  knowing  the 
same  to  have  been  stolen,  or  appropriated 
wrongfully  in  9uch  a  manner  as  to  consti- 
tute larceny  under  the  provisions  of  this 
chapter,  if  such  misappropriation  has  been 
committed  within  the  state,  whether  such 
property  were  so  stolen  or  misappropriated 
within  or  without  the  state  [or  who,  being 
a  dealKT  in  or  collector  of  junk,  metaU, 
tecandhand  maierialt,  or  the  agent,  t 
ployee,  or  representative  of  tuch  dealer 
eolleotor,  6uj/s  or  receives  any  aire,  cal 
oopper,  lead,  solder,  iron,  or  brast  used  by 
or  helonging  to  a  railroad,  telephone,  tele- 
graph, gas  or  electric  light  company  mlh- 
out  ascertaining  by  diligent  inquiry  *A< 
the  person  aelling  or  delivering  the  tame 
has  a  legal  right  to  do  so],  is  guilty  of 
criminally  receiving  such  property,  and 
5  punishable,  by  imprisonment  in  a  state 
r  prison  for  not  more  than' five  years,  or  in 
a  county  jail  for  not  more  than  sii  months, 
or  hy  a  fine  of  not  more  than  $260,  or  by 
both  such  fine  and  imprisonment" 

The    words    inclosed     in    brackets 
added   by   the   amendment   of   1903,   which 
made  no  other  change  in  the  section.    The 
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I  ra-cnacted  tn  th» 


section  as  amended  i 
Penal  Law  as  g  1308. 

Having  pleaded  guilty,  the  plaintiff  in 
ror  moved  in  ar>«st  of  judgment,  npou 
the  ground  of  the  uncoDBtJtutionality  of 
the  amendment  of  1903,  and  this  motion 
having  been  denied,  sentence  of  line  and 
imprisonment  w«a  imposed,  whereupon  he 
took  an  appeal  to  the  appellate  division, 
and  from  an  adverse  ruling  in  tliat  court 
he  appealed  to  the  court  of  appeals,  which 
t  sustained  the  statute  against  the  con- 
stitutional objections,  and  affirmed  tb» 
judgment  of  conviction.  187  N.  Y.  3B4,  — 
L.R.A.(N.S.)   — ,  BO  N.  E.  991. 

The  record  having  been  remitted  to  tii* 
county  court,  the  present  writ  of  error  wa* 
taken.  Tbe  errors  relied  upon  are  that  tb* 
courts  of  the  state  of  New  York  erred, 
because  they  ought  to  have  decided  that  the 
amendment  of  1003  to  g  S50  of  the  Penal 
Code  was  in  conflict  with  the  14th  Amend- 
ment, in  that  (a)  it  abridged  the  privilege* 
and  immunities  of  the  plaintiff  in  errorj 
(b)  deprived  him  of  his  liberty  and  prop- 
erty without  due  process  of  law;  and  (c> 
denied  to  bim  tbe  equal  protection  of  the 

No  serious  argument  was  made  to  sup- 
port the  contention  that  the  act  in  ttij 
way  abridged  the  privileges  or  immunities 
of  tbe  plaintiff  in  error  as  a  citizen  of  the 
United  States.  This  part  of  the  prohibi- 
tion of  the  14th  Amendment  refers  only  to 
such  privileges  and  immunities  as  pertain 
to  citizenship  of  the  United  Sialics,  as  dis- 
tinguished from  state  citizenship.  Slaugh- 
ter Ifouae  Cases,  IB  Wall.  30,  74,  80,  21  L. 
ed.  394,  408,  409.  We  are  unable  to  see 
that  tbe  statute  tinder  consideration,  or  iti 
enforcement  in  the  case  at  hand,  even  if 
the  act  be  fairly  open  to  any  or  all  of  the. 
criticisms  that  are  made  upon  it,  abridgeaS 
in  the'least  any  privilege  or  immunity  that* 
arises  out  of  the  national  citizenship  of 
the   plaintiff  in  error. 

The  argiiment  is  thus  narrowed  to  a  con- 
sideration of  the  statute  in  the  light  of  the 
"due    process    of   law"    and   "equal    pro  tee- 

The  New  York  court  of  appeals  in  the- 
present  case  construed  the  amendment  of 
1903  as  applying  only  to  stolen  property, 
and  aa  putting  upon  the  dealer  In  junk, 
metal,  or  secondhand  materials,  not  tbe  bur- 
den of  ascertaining  at  his  peril  that  the 
person  selling  or  delivering  the  wire  or 
other  property  specified  has  a  legal  right  t» 
do  so,  but  only  tbe  duty  of  making  diligent 
inquiry  for  the  purpose  of  ascertaining 
whether  the  person  selling  or  delivering  tt 
has  such  legal  right. 

Counsel  for  the  plaintiff  in  error  argne^ 
first,  that  tbe  act  in  question  is  unconsti- 
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futlona]  evMi  aa  thm  interpretad ;  and  thi* 
on  tiie  groundB  that  th«  ^rorious  lawa  re- 
lating to  erimiiutlly  receiving  itolen  prop- 
arty  were  adequate  to  proteat  against  the 
cvilB  involved,  and  tbat  the  act  of  1903  ia 
nnreaaonable  and  oppressive,  and  an  undue 
interference  with  the  liberty  of  contract; 
that  sinoe  the  act  applies  only  to  dealers 
in  metala,  etc.,  it  ia  class  legislation,  based 
npon  arbitrary  distinctions;  and  that  tba 
statute  protects  the  property  only  of  rail- 
road, telephone,  gaa,  and  electric  companieB, 
and  for  this  reason  likawise  is  based  upon 
arbitrary   distinctions. 

In  support  of  this  argument,  connsel 
points  out  that,  without  the  amendment  of 
1003,  the  Penal  Code  provides  that  anyone 
who  buys  or  receives  property,  Icnowing  it 
to  be  stolen,  is  guilty  of  a  felony;  Uiat 
anyone  who  conceals  or  withholds  or  aids 
in  the  concealment  or  withholding  of  such 
property  ia  guilty  of  a  felony;  that  the  de- 
cisions of  the  eonrta  of  New  York  hold  that 
actual  knowled^  of  the  fact  that  tht  prop- 
erty ia  stolen  is  unnecessary,  and  that  any- 
thing in  the  ciretunstanees  that  would  put 
San  honest  or  prudent  man  upon  inquiry  is 
■  mfScient  to'warrant  a  convictiw.  People 
v.  Dowling,  84  N.  Y.  478, 485;  People  v.  Wil- 
son, 151  N.  Y  403,  45  N.  E.  8G2.  It  is  also 
pointed  out  that  chapter  308  of  the  Laws 
of  1903  eompela  every  junk  dealer  [except 
in  cities  of  the  first  class)  to  obtain  a  li- 
cense, provides  that  when  such  a  dealer 
poTchases  any  pig  iron,  pig  metal,  copper 
wire,  or  brass  car  journals,  he  shall  cause 
a  statement  to  be  subscribed  by  the  seller 
as  to  when,  where,  and  from  whom  he  ob- 
tained the  property,  which  statement  must 
be  filed  with  the  chief  of  police;  and  that 
when  a  junk  dealer  purchssea  the  property 
described,  be  must  keep  eueh  purchase  ab- 
solutely Bcparate  and  distinct,  without 
change  or  mutilation,  for  a  period  of  five 
days  aJter  the  purchase,  and  must  tag  it 
with  a  tag  bearing  the  particulars  of  the 
purchase.  And  tbat  all  cities  of  the  first 
class  have  dealt  with  the  subject-matter 
through  the  means  of  local  ordinances  at 
least  as  comprehensive  as  the  statute  just 
mentioned. 

Connsel,  indeed,  concedes  the  abundant 
right  of  the  legislature  to  regulate  the  junk 
business,  and  admits  that  such  ref^iilationB 
as  tiioae  just  referred  to  are  quite  within 
the  legislative  power  of  the  state. 

This  concession  is,  we  think,  very  prop- 
erly made :  and,  this  being  so,  there  Is  little 
ground  left  for  an  attack  upon  the  amend- 
ment of  1903  because  of  its  alli^red  unrea- 
sonable and  arbitrary  requirement  that  a 
dealer  in  or  collector  of  junk,  metals,  or 
•eeondhand  materials,  who  buys  or  receives 
any  stolen  wire,  cable,  copper,  -  lead,  solder. 


iron,  or  brass,  used  by  or  belonging  to  it 
raUroad,  telephone,  tel^japb,  gaa,  or  elec- 
tric light  company,  shall  make  dUigent  In- 
quiry to  ascertain  that  the  person  selling 
or  delivering  it  bat  a  legal  right  to  do  so. 
When  it  is  conceded  that  such  a  dealer 
may  be  properly  subjected  to  punishment 
as  a  criminal  if  he  receives  stolen  property 
without  actual  knowledge  that  it  has  been 
stolen,  and  merely  because  charged  with 
notice  of  circumstances  such  as  would  haveS 
put  an  honest  or  prudent'man  upon  in-? 
quiry,  it  needs  little  argument  to  vindicate 
legislation  with  respect  to  particular  kinda 
of  personal  property  that  the  legislature  in 
Eviadom  presumably  deemed  to  be  more 
susceptible  of  theft  than  other  property, 
when  that  legislation  but  adds  the  further 
requirement  of  diligent  inquiry  by  the 
dealer    with    respect   to   the    right    of    the 

It  is  urged  as  a  criticism  that  the  stat- 
ute directs  the  junk  dealer's  inquiry  to 
the  question  of  the  legal  right  of  the  seller 
to  sell,  rather  than  to  the  question  of  an 
original  larceny.  It  ought  to  he  unneces- 
sary to  say  that  if  goods  have  In  fact  been 
stolen,  a  diligent  inquiry  into  the  right  of 
the  present  possessor  to  make  sale  or  de- 
livery of  them  will  very  surely  tend  to 
disclose  the  larcenous  origin  of  his  title. 
Indirect  questions  in  such  a  case  will  very 
probably  bring  out  the  truth  as  readily  and 
surely  as  the  plump  inquiry— "Did  you 
steal  these  goods!"  Or,  at  least,  the  legis- 
ature  might  so  presume.  For,  of  course, 
ill  such  matters  rest  in  legislative  discre- 

Counsel  Buggeata  that  diligent  inquiry  by 
I  junk  dealer  respecting  the  legal  riglit  of 
ine  ofFering  certain  wire  or  other  goods  for 
ale  might  lead  to  perplexing  questions  that 
inly  a  court  of  last  resort  could  properly 
dctemtine.  The  obvious  answer  is  that  a 
method  of  inquiry  that  would  bring  to 
light,  in  rare  instances,  even  the  occult  and 
doubtful  point  in  a  vendor's  title,  would, 
if  systematically  adhered  to,  be  reasonably 
aure  in  n  greater  number  of  instances  to 
dei-elop  the  fact  that  the  goods  under  in- 
lestigntion  had  been  acquired  by  theft. 

We  have  said  enough  to  indicate  tha 
character  of  the  arguments  employed  in  the 
effort  to  show  that  the  act  of  IDOS  is  wholly 
arbitrary  and  constitutes  so  groundless  an 
interference  with  the  citiwn's  liberty  ol 
contract  as  to  bring  it  within  the  denun- 
ciation of  the  due  process  of  law  clause  of 
the  14th  Amendment.  It  seems  to  us  that^ 
the  object  of  the  legislation  is  well  withing 
the 'legitimate  bounds  of  the  police  power* 
of  tbe  state,  and  sustainable  upon  the  prin- 
ciples discussed  in  Mugler  v.  Kansus,  123 
U.  S.  623,  861,  31  L.  ed.  205,  210,  8  Sup. 
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Ci  Bep.  C7t,  tto.,  <d  wU«h  more  nent 
•ppllcatiou  are  to  ba  (mmd  la  Boot))  t, 
Illiaoii,  1S4  U.  S.  42S,  429,  46  L.  ad.  023, 
«28,  22  Sup.  Ct.  B«p.  425,  uid  Lamienx 
T.  Young,  211  U.  B.  480,  63  L.  ed.  295,  29 
Sap.  Ct  Rep.  174.  See  aIbo  Chicago,  B.  & 
Q.  B.  Co.  T.  McGuire,  219  U.  S.  C49,  6S3, 
65  L.  ed.  32S,  33B,  31  Sup.  CL  Rep.  259. 
Not  un  the  met  in  qnestioD  be  deemed 
to  conQiet  with  the  "eqttml  protection" 
elauM  because  it  pleeeB  junk  dealers,  ete., 
in  *  claM  by  thenuelvea.  The  argnment 
nnder  thif  bead  !•  that  if  property  ol  the 
kinds  mentioned  in  the  act  !■  pMuliarlj 
susceptible  of  theft,  there  is  no  reason  that 
all  persons  should  not  be  subjected  to  the 
same  rules  with  reference  to  ita  puTcbase. 
This  needs  no  anawer  beyond  a  reference 
to  the  nell-known  fact,  alluded  to  by  the 
New  York  court  of  appeals  in  Its  opinion 
herein,  that  junk  dealers  provide  an  im- 
portant market  for  stolen  merchandise  of 
the  kiods  mentioned,  and  that  becsuse  of 
tbeir  experience  they  are  peculiarly  Btted 
to  detect  whether  property  offered  ia  stolen 
property.  Plainly  it  cannot  be  said  that 
the  classiflcatioD  rests  oa  no  reasonable 
basis.  It  is  unnecesiary  to  rehearse  the 
grounds  upon  which  reete  the  authority  of 
the  states  to  resort  to  dassifleatloa  for  pur- 
poses of  legislation.  The  citation  of  a  few 
recent  illuBtrative  cases  will  obrlate  ex- 
tended diseuiaion.  Magoun  r.  Tllinoie 
Trust  &  SftT.  Bank,  170  U.  S.  283,  293,  42 
L.  ed.  1037,  1042,  18  Sup.  Ct  Sep.  694; 
Orient  Ins.  Go.  t.  Dagga,  172  U.  S.  657, 
602,  43  L.  ed.  652,  664,  19  Sup.  Ct  Rep. 
S81;  Louisville  d;  N.  R.  Co.  y.  Melton,  218 
U.  S.  36,  62,  G4  L.  ed.  921,  927,  30  Sup. 
Ct  Bep.  076)  Lindaley  t.  Natural  Carbonic 
<3as  Co.  220  U.  S.  61,  78,  66  L.  ed.  S69,  377, 
31  Sup.  Ct.  Hep.  337,  Ann,  Cos.  1912  C,  160. 
The  fact  that  the  act  of  1903  has  refer- 
ence to  the  property  of  only  railroad,  tele- 
phone, gas,  and  electric  companies  fumlahes 
no  ground  for  the  plaintiff  in  error  to  In- 
voke tbe  "equal  protection"  clauae  of  the 
14th  Amendment.  The  failure  of  the  legis- 
lature to  extend  the  protection  of  the  act 
to  the  like  kinds  of  property  when  owned 
by  manufa<^turert  of  equipment  for  rail- 
Croad*,  telephone,  and  telegraph  lines,  as 
7  well  as  when  owned  by  the'eompanies  oper- 
ating such  lines;  or  the  failure  to  include 
the  owners  of  blast  fumacsB  and  brass 
foundries,  or  other  classes  who,  as  claimed 
by  counsel,  are  liable  to  losses  by  theft  of 
articles  of  the  like  kinds, — affords  no  foot- 
ing for  an  attack  by  plaintiff  In  error  upon 
the  constitutionality  of  tbs  act  for  the 
reason  that  he  does  not  bring  himself  with- 
in any  of  the  classes  that  according  to  tbe 
argument  ore  peculiarly  susceptible  to 
loaees  of  the  kind  that  tbe  statute   Is  de- 


signed to  praraut  tUH-  does  ha  show  tiui 
he  has  suffered  any  Injury  by  leasoB  ot  tfa* 
failure  of  the  legislators  to  extend  tbs  pro- 
tection  of  the  act  to  other  classes  of  ownara. 
Tyler  v.  Registration  Ct  Judges,  179  U.  8. 
406,  409,  46  L.  ed.  262,  264,  21  Sap-  Ct 
Rep.  200;  Booker  v.  Burr,  194  U.  S.  41S, 
419,  48  L.  ed.  1046,  1050,  24  Sap.  Ct  Bep. 
706;  New  York  ex  rel.  Hatch  t.  Beard<w, 
204  U.  S.  162,  ISO,  61  L.  ed.  41S,  422,  B7 
Sup.  Ct  Rep.  188,  B  Ann.  Cas.  736;  Boath- 
ern  R.  Co.  v.  King,  217  U.  S.  624,  684,  54 
L.  ed.  8B8,  871,  30  Sap.  Ct.  Rep.  594; 
Standard  Stock  Food  Co.  v.  Wright  226  U. 
B.  640,  550,  SB  L.  ed.  1197,  1201,  S2  Bnp. 
Ct  Rep.  784. 

So  far,  therefore,  as  plaintiff  in  error  Is 
concerned,  the  legislature  has  simply  not 
extended  the  scope  of  the  act  so  far  as  it 
might  properly  have  done.  Tbe  argtunent 
under  this  head  concedes,  and  must  con- 
cede, that  the  act  is  beneficial  as  far  as  it 
goes,  the  complaint  being  that  It  does  not 
go  far  enough.  But  the  Federal  Constitu- 
tion does  not  require  that  all  etste  laws 
shall  be  perfect  ner  that  tbe  entire  field  of 
proper  legislation  shall  be  covered  by  a 
single  enactment 

The  court  of  appeals,  in  the  eaoe  before 
us,  said  with  respect  to  Ukls  topla:  "Tba 
legislature  is  presumed  to  have  been  famil- 
iar with  current  history  and  the  dedsiona 
of  the  courts,  which  show  that  property 
of  a  eertoin  kind,  such  as  copper,  brass, 
iron,  etc,  is  frequently  stolen  from  rail- 
road, telegraph,  and  similar  corporations, 
which  cannot  adequately  protect  it  because 
it  ii  scattered  through  tbe  ctnmtry  along 
extensive  lines  of  transportation  or  eonunu-' 
nication,  and  which  is  exposed  to  view  and 
caption  by  tbe  evil  minded,  who  find  their 
best  market  in  the  shops  of  oertoin  junk 
dealers."  g 

*  If  tbe  act  required  any  defense  against* 
the  criticism  now  under  consideration,  this 
expression  would  sufflce. 

It  remains  only  to  notiee  the  seeond 
principal  contention  of  plaintiff  in  error, 
which  is  that  the  eonatruction  placed  npon 
the  act  of  1903  by  the  court  of  appeals  is 
clearly  errooeous,  and  that  the  situation 
is  such  that  this  court  ought  not  to  hold 
itself  bound  by  that  construction. 

It  is  ingeniously  argued  that  sines  tbs 
stetute  had  never  been  jadlelally  construed 
until  tbe  decision  of  tbe  court  of  appeals 
in  this  case,  and  sinoe  that  court  (errone- 
ously, it  is  assarted)  Injected  Into  the  ael 
by  construction  two  ekmente  that  are  s^d 
not  to  be  apparent  from  a  literal  reading, — 
to  wit  that  the  stetute  applies  only  to 
stolen  property,  and  that  the  dealer  need 
not  asoertoln  tbe  legal  right  of  the  sdlar, 
but    need    only    make    diligent   Inqniry    to 
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uoertain  the  MnM,  tlie  plaintiff  tn  error  ti 
•ggrieved  b;  whAt  ii  ca.Ued  the  "judicial 
■jneDdment"  of  tb«  atatuts. 

Although  not  distinctly  invoking  tbe  pro- 
UbitioD  of  80  post  facto  lawi,  ki  contained 
ia  art  1,  I  10,  el.  1  of  the  Federal  Coniti- 
tution,  tbe  argunient,  if  it  have  an;  buii, 
most  be  rested  upon  that  probibition. 

It  fa  snffieient  to  lay  that  no  (ucb  point 
appear!  to  have  been  railed  in  the  eourt 
below,  although  it  might  hare  beeq  raJMd 
by  an  application  tor  rehearing.  Not  ia 
any  lueb  point  covered  by  the  aasignmenta 
vt  error  in  thia  court. 

Judgment  affirmed. 

<t»  V.  ii.  m.} 
TTRSZULIA  ZAKONAITE,  Appt., 


1.  The  findings  of  fact  upon  which  were 
based  an  order  of  the  Secretary  of  Com- 
merce and  Labor  for  tbe  deportation,  con- 
formably to  the  act  of  February  20,  1807 
(34  Btat.  at  L.  SB8,  chap.  1134,  U.  8. 
Comp.  8Ut.  Supp.  1911,  p  4S9),  S  3,  of  an 
alien  found  to  M  practising  prostitution 
witliln  three  years  after  her  entry  into  the 
United  States,  are  not  subject  to  review 
by  the  courts,  if  the  evidence  was  adequate 
to  support  the  Secretary's  conclusions,  and 
tbe  alien  was  given  a  fair  hearing. 

(Ed.  Note.— Far  otber  csfh,  lea  Allena.  Cent- 
Dtc.  i  Ul;    Dec  Die  I  «•) 

AUEHS    (I  39*)  —  Dbfobtatioh  —  PoWEB 

OF  COISGRCSB. 

2.  Congress,  in  the  exercise  of  its  autlior- 
ily  to  prohibit  the  admission  of  aliens  into 
tbe  United  States  and  to  regulate  their  en- 
tranre,  oonld  constitutionally  provide,  as  ia 
done  by  the  act  of  February  20,  lOOT.  3  3, 
for  the  deportation  of  any  atien  found 
practising  prostitution  within  three  years 
after   her  entry  into  the  United  States. 

(Ed.  Note.— For  alher  cnsn,  lea  Aliens,  Cent 
Die  1  IN:    Dec.  Dig.  I  lO.'l 
JtJBT    (|    21")  — CONBTITPTIONAI.    RiOHT  — 

DKFOBTATIOIT     Of     AUEN    —    "CBIkUflAL 

PBOCEZDinQS." 

3.  Proceedings  had  conformably  to  provi- 
alona  of  the  act  of  February  20,  1907,  i  3, 
for  the  deportation  of  any  alien  found  prac- 
tising prostitution  within  three  years  after 
her  entry  into  tlie  United  States,  are  not 
criminal,  within  the  meaning  of  the  guar- 
anty of  U.  S.  Const.,  6th  Amend.,  tbat  in 
all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  state  and  dis- 
trict wherein  the  crime  shall  have  been  com- 
mitted. 

rSd.  Note.— Tor  other  cues,  tra  Jurr.  Cent. 
Dig.  H  1M.1»:    Dec.  Dig.  I  71.* 

For  Dtber  deflnitloDa.  ate  WordF  and  Ptiraasa, 
vol.  !,  pp.  nai-17i3  ;    vol.  8,  p.  7823.1 
COS8TITUTI0MA1.     LAW      (|     318*)— AlJBW 

(1  40*)  —  Dlb  Phocebb  op  Law  —  D«- 

PORTATIO.'*    OF   AUBH. 

4.  Life,  liberty,  or  property  are  not  tab- 


en  without  due  process  of  law,  contrary  to 
U.  S.  Const,  6th  Amend.,  by  proceeding* 
under  the  act  of  February  20,  1907,  §  S, 
resulting  in  the  deportation  of  an  alien 
found  to  be  practising  prostitution  within 
three  years  alter  her  entr^  into  the  United 
States,  although  the  inquiry  devolves  upon 
tbe  Department  of  Commerce  and  Labor,  or 
subordinate  officials  thereof,  and  tbeir  find- 
ings of  fact,  after  a  fair  though  summary 
bearing,  are  made  conclusive. 

[Ed.  Note.— For  otter  cniee.  see  Con'tllutlonsl 
Law,  Cent.  Dig.  |  MS;    Doc.  DIe.  I  JIS  :•   Atlens, 
Cent.  Dig.  I  100;    Dec.  Dig.   g  40.*] 
AUEHB    (I    40* )— OrFENBSS    AOAINST    DiF- 

FEBEMT    SOVEBEIONTIES    —    DSPOBTATIOH 

or  Alien. 

5.  The  police  power  of  the  state  en n not 
be  said  to  be  unconstitutionally  interfered 
with  by  the  provisions  of  the  act  of  Febru- 
arv  20,  1907,  S  3,  for  the  deporUtion  of  an 
alien  found  to  be  practising  prostitution 
within  three  years  after  ber  entry  into  tbe 
United  States,  because  it  vests  in  the  Fed- 
eral authorities  the  power  to  try  an  immi- 
grant for  a  violation  of  tbe  penal  laws  of 
the  state  of  which  she  has  become  a  resi- 

[Bd.  Note.— For  other  caivs.  «•*  Aliens.  Cent. 
Dig.  I  190 :    Dee.  Dig.  1  40.*] 
CONBTITUTIOHAL     LAW      (S     80*)  —  AUENB 

(f  40*)— EJCEcnTiVE  Exercise  or  Jddi- 
ciAL  Po WEB— Deportation  or  Alien. 

6.  Judicial  powers  are  not  unconstitution- 
ally vested  in  the  executive  branch  of  tbe 
government  by  the  provisions  of  the  act  of 
February  20,  1907,  for  the  deportation  of 
an  alien  found  to  be  practising  prostitu- 
tion within  three  years  after  her  entry  in- 
to the  United  States,  although  the  inquiry 
under  that  statute  devolves  upon  the  De- 
partment of  Commerce  and  labor,  or  anb. 
ordinate  officials  thereof,  and  their  Sndlnga 
of  fact,  after  a  fair  though  summary  hear- 
ing,  are   made  conclusive. 

[Bd.  Note.- For  olbcr  cnses.  sM  Con-lltntionsl 
Law.  Cent.  Dig.  tl  140  U3-itT.    Dec  Dig.  i  »;• 
AllecB,   CenL  Dig.  |  100;    Dec.  Dig.   I  4i).<] 
BaBKAB    CORPDB    (f    2')— CONBTITDTIONAL 

Ri OH 7— Deportation  ok  Alien. 

7.  The  constitutional  guaranty  of  the 
}rivilege  of  habeas  corpus  is  not  violated 
ly  the  provisions  of  tSe  net  of  February 
20,   1S07,   for  the   deportation   of   an   alien 


States,  aKhougb  the  inquiry  under  that 
statute  devolves  upon  the  Department  of 
Commerce  and  Labor,  or  subordinate  olS- 
cials  thereof,  and  their  findings  of  fact,  af- 
ter a  fair  though  summary  bearing,  artt 
made   concti'sive. 

[Bd.  Note.-For  otter   c»spb.    oee  Habeai  Cor- 
pus; Caat  Dig.  I  1-.    Dec.  Dig.  {  1.*] 


[No.   53.1 


APPEAL  from  the  District  Court  of  th» 
United  SUtes  for  the  Eastern  District 
of  Missouri  to  Kvlew  a  judgment  which  af- 
firmed an  order  dismissing  a  writ  of  habeaa 
eorpo*  to   inquire   into   a   detention   of   an 
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OoK  Tnat, 


alien  immlgruit  titider  wsmnte  of  arrut 
•sd  deportation.     Affirmed. 

Mewrs.  Ii.  G.  Pop«,  Cbarles  T.  J07,  and 
H7.  B.  Dkf b  for  appellant. 

Assiataut  Attorney  GenerU  Harr  for  ap- 
pellee. 

r  *  Uetnorandiun  opinion,  by  direction  of  tbe 
court,  bj  Mr.  Justice  Pltner; 

The  appellant,  baving  been  arrested  and 
held  in  custody  under  warranta  of  arrest 
and  deportation  issued  by  the  Acting  Secre- 
tary of  Conunerce  and  Labor  under  the  Im- 
migration act  of  February  20,  1907  [34 
Stat,  at  L.  8B3,  chap.  1134,  U.  S.  Comp. 
^SUt.  Supp.  IBll,  p.  4B9],  sought  to  be 
^discharged  upon  habeas  corpus  issued  out 
"of  the*diBtrict  court,  and  that  conrt  having 
upon  hearing  ordered  the  dismissal  of  the 
writ,  she  prosecutes  this  appeal. 

From  the  return  and  supplemental  re- 
turn of  the  respondent  it  appears  that  the 
appellant  is  an  alien,  and  that  as  the  result 
of  a  hearing  and  rehearing  conducted  in 
eompUance  with  rule  35,  paragraph  E  of 
the  Rules  and  Regulations  of  the  Depart- 
ment of  Commerce  and  Labor,  she  was 
found  to  be  in  the  United  States  in  viola- 
tion of  3  3  of  the  act  referred  to,  and  sub- 
ject to  deportation,  in  that  she  was  a 
prostitute,  and  had  been  found  practising 
prostitution  within  three  years  after  her 
entry  into  the  United  States. 

Tn  her  behalf  it  was  contended  in  the 
court  below,  and  is  here  contended,  first, 
that  there  wss  no  evidence  before  the  Secre- 
tary of  Commerce  and  Labor  sufficient  to 
warrant  the  findings  of  fact  upon  which  tba 
order  of  deportation  was  based;  and,  sec- 
ondly, that  3  3  of  the  act  of  February  20, 
1907  (34  Stat  at  L.  B9S,  899,  chap.  1134, 
U.  S.  Comp.  Stat  Supp.  1911,  pp.  499, 
E02),  which  provides  that  "any  alien  wom- 
an or  girl  who  shall  be  found  an  inmste 
of  a  house  of  prostitution  or  practising 
prostitution,  at  any  time  within  three  years 
after  she  shall  have  entered  the  United 
Btates,  shall  be  deemed  to  be  unlawfully 
within  the  United  States,  and  shall  be  de- 
ported as  provided  by  sections  twenty  and 
twenty-one  of  this  act," — is  unconstitution- 
al because  violative  of  the  guaranties  that 
no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  iaw,  and 
that  in  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall 
have  been  committed,  as  contained  in  the 
Gth  and  6th  Amendments. 

As  to  the  first  point  an  examination  of 

the  evidence  upon  which  the  order  of  depor- 

gtation  was  based  convinces  ns  that  It  was 

f  adequate  to  support  the  Secretary's'eondu- 


■fon  of  fast  That  being  so,  and  the  appet 
last  having  had  a  fair  hearing,  the  flndinga 
are  not  subject  to  review  by  the  courts. 

With  respect  to  the  second  point  little 
more  need  be  said.  It  is  entirely  settled 
that  the  authority  of  Congress  to  prohibit 
aliens  from  coming  within  the  United 
States,  and  to  regulate  their  coming,  In- 
cludes authority  to  impose  conditions  upon 
the  perform snce  of  which  the  continued 
liberty  of  the  alien  to  reside  within  the 
bounds  of  this  country  may  be  made  to 
depend;  that  a  proceeding  to  enforce  such 
regulations  is  not  a  criminal  prosecution 
within  the  meaning  of  the  6th  and  6th 
Amendments;  that  such  an  inquiry  may 
be  properly  devolved  upon  an  executive  de- 
partment or  subordinate  officials  thereof, 
and  that  the  findings  of  fact  reached  by 
such  officials,  after  a  fair  though  summary 
hearing,  may  constitutionally  be  made  con- 
clusive, as  they  are  mode  by  the  provi- 
sions of  the  act  in  question.  Fong  Tue 
Ting  V.  United  States,  149  U.  S.  868,  730, 
37  L.  ed.  906,  919,  13  Sup.  Ct.  Hep.  1010; 
United  States  v.  Zucker,  161  U.  S.  4S1,  4D 
L.  ed.  T79,  16  Sup.  Ct.  Rep.  641;  Wong 
Wing  V.  United  SUtes,  163  U.  S.  228,  237, 
41  L.  ed.  140,  143,  le  Sup.  Ct.  Rep.  977; 
United  States  ei  rel.  Turner  v.  William*, 
194  U.  S.  879,  289,  43  L.  ed.  970,  983,  24 
Sup.  Ct.  Rep.  719;  Chin  Yow  v.  United 
States,  206  U.  S.  8,  II,  SS  L.  ed.  309,  28 
Sup.  Ct  Rep.  201 ;  Tang  Tun  v.  Edsell,  223 
U.  B.  073,  675,  56  L.  ed.  606,  607,  32  Sup. 
Ct  Rep.  369;  Low  Wah  Suey  v.  Backoa, 
225  U.  S.  460,  468,  66  L.  ed.  1J65,  1167, 
32  Sup.  Ct  Rep.  734. 

The  appellant  raises  some  other  constitu- 
tional objections,  viz.:  that  the  Immigra- 
tion act  vests  in  the  Federal  authoritiei 
the  power  to  try  an  immigrant  for  a  vio- 
lation of  the  penal  laws  of  the  state  of 
which  he  has  become  a  resident,  and  ao 
interferes  with  the  police  power  of  the 
state;  that  the  act  vests  judicial  power* 
in  an  executive  branch  of  the  government; 
that  It  violates  the  constitutional  guaranty 
of  the  privilege  of  the  writ  of  habeaa 
corpus,  and  the  like.  These  are  without 
substance,  and  require  no  dlscussioiL 

Final  order  affirmed. 

(328  U.  S.  2X1.} 

GERMAN  ALLIANCE  INSURANCE  COM- 
PANY, Petitioner, 

HOME  WATER  SUPPLY  COMPANY. 


Breach— Action  bt  Taxfatex. 

1.  A   contract   by   a   city   with   a   water 

company  for  a  water  supply  will  not  eustsjn 

an  action  against  the  company  for  a  breach 
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of  it*  eontrnctual  obligations  to  furnioh  wk- 
ter  for  fire  protection,  brought  by  a  tax- 
payer irbose  property  was  destroyed  by  fire 
•s  the  reault  of  sucb  bre&ch. 

fEd.   Note.— For  other  earn,  e«    Wstsm 

Weler  Counea.  Cent.  DIt-  i  Ml:  D«e.  Dig.  )  K«.*] 
Watehs  akd  Watee  CouBSEa  <|  206*)— 

Ddtt  of  Watbk  Compant  to  furhibh 

Fir*  Pbotectiok— Bbeacb— Acnon    bt 

Taxpatkb. 

2.  An  action  e»  delicto  cannot  be  main- 
teioed  againBt  s  water  company  by  a  tax- 

eyer  wboae  property  has  been  destroyed  by 
g  in  consequence  of  the  company's  failure 
to  eomply  witb  its  contract  with  the  munici- 
pality  to  furnish  wat«r  for  Sre  protoetion. 

fmi    ».-..     w.^  other  c»8»s,  IMS  Vaten   Snfl 
ent.  Dig.  1  Ml:   Dec  DI|.  I  UK.*] 

[No.   IS.] 


mter  Cour 


OH  WHIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourtli  Circuit  to  review  a  judgment  wbich 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  District  of  South  Carolina,  sustain- 
ing a  demurrer  to  and  dismisaing  the  com- 
plaint in  an  action  by  an  inaurancs  oom- 
pany  to  recover  from  a  water  company  be- 
CBDse  of  its  failure  to  fumiab  water  for 
•re  protection.     Affirmed. 

See    same  caae    betow.   42    L.B.A.  (N.S.) 
1006.  99  C.  C.  A.  25S,  171  Fed.  T&L 


8.: 


S    Statement  by  Mr.  Justice  Iiamar: 

'  'The  Spartan  Mills"  owned  a  number  ot 
lionsea  in  Spartanburg,  South  Carolina. 
They  were  damaged  by  fire  on  March  2C, 
IBOT.  The  German  Alliance  Company, 
which  had  insured  the  buildings,  paid  (GS,- 
COO,  the  amount  of  the  loss,  took  from 
the  mills  an  aasignment  "of  all  claims  and 
demands  against  an;  person  arising  from 
or  connected  with  the  losa  or  damage,"  and 
brought  suit,  in  the  United  States  court 
for  tlia  district  of  South  Carolina,  against 
the  Home  Water  Supply  Company,  on  the 
ground  that  the  fire  could  easily  have  been 
extinguished  and  the  damage  prevented  if 
the  water  company  had  eomplied  with  its 
contract  and  duty  to  furnish  the  inhabitants 
of  the  city  with  water  for  fire  protection. 

The  complaint  alleged  that  on  February 
14,  1900,  the  city  council  adopted  an  ordi- 
Banee,  ratifying  a  contract,  previously  pre- 
pared, between  the  city  and  the  water 
Monpany,  by  which  the  latter  was  smpow- 
•red.  for  a  term  of  thirty-three  years,  to 
lay  and  maintain  pipes  In  the  streets  and 
operate  waterworks  with  which  "to  supply 
the  city  and  it*  inhabitants  with  water 
suitable  for  fire,  sanitary,  and  domestic 
purposes."     The   city   agreed    to  use    the ' 


hydrants'for  the  extinguishment  of  fires? 
and  sprinkling  purposes  only ;  to  maka 
good  any  injury  which  might  happen  to 
them  when  used  by  its  fire  department;  to 
pay  rent  for  said  fire  protection,  for  the 
term  of  ten  years,  at  the  rate  of  $40  per 
year  for  each  hydrant,  and  annually  to 
levy  a  tax  sufficient  to  pay  what  should  be- 
come due  under  the  contract. 

The  company  agreed  to  lay  at  least  9 
miles  of  pipe,  but  on  sixty  days'  notie* 
frMn  the  city  would  lay  additional  pipes 
and  install  hydrants,  not  less  than  ten  to 
the  mile,  for  each  of  which  the  city  was  to 
pay  $40  per  year. 

The  company  agreed  to  keep  all  hydranti 
supplied  with  water  for  fire  protection,  and 
to  maintain  a  height  of  at  leajst  70  feet  of 
water  in  the  standplpe.  If  any  hydrant 
remained  out  of  order  tor  more  than  twen^- 
four  hours,  after  notice,  the  company  was 
to  pay  the  city  $7  per  week  while  each  hy- 
drant was  unfit  for  use. 

It  was  further  allied  that  in  1905  and 
loos  the  city  ordered  the  company  to  "put 
in  certain  hydrants  wiUi  connecting  pipes," 
"which  order,  if  obeyed,  would  have  car- 
ried water  protection  to  within  about  200 
feet  of  the  building  which  first  caught  flr« 
on  March  2S,  1907,  instead  of  OfiO  feet, 
which  was  the  distance  of  the  nearest  hy> 
drant  to  the  said  fire  on  aaid  day;  that  in 
violation  of  its  duty  and  obligation  to  ade- 
quately protect  the  property  from  fire,  and 
in  defiance  of  the  order  of  council,  the  de- 
fendant tailed  to  make  such  extensions,  and 
as  a  direct  result  there  was  no  plug  near 
enough  to  furnish  water  to  extinguish  said 
fire, — all  due  to  the  defendanfs  culpable 
and  wilful  negligence  and  disregard  of  duty 
and  obligations  to  said  city  and  its  in- 
habitants." 

Other  breaches  were  charged,  in  laying 
4-lncb  instead  of  ft-ineh  pipe;  in  neglecting 
to  inatall  the  electric  cut-off;  and  "in  tail- 
ing absolutely  to  furnish  water  with  which 
to  extinguish  such  fire  and  prevent  Its 
spreading  to  other  houses." 

The  defendant  made  no  question  as  to^ 
the  right  of  tha*insurance  company  to  main-* 
tain  the  action  If  the  Spartan  I^ills  could 
have  done  eo,  but  filed  a  general  demurrer 
which  was  sustained  July  14,  1908.  That 
judgment  was  affirmed  November  4,  1909, 
by  the  circuit  court  of  appeals  (42  L.R.A. 
IN.S,]  1005.  i)0  C.  C.  A.  258, 174  Fed.  764). 
and  the  case  was  brought  here  by  writ  of 
certtorari. 

Messrs.  Hartwell  Onbell  and  StanyarM 
Wilson  for  petitioner. 

Messrs.  I.  A.  Phlfer,  Ralph  K.  Corson, 
and  Thomas  Rufiin  tor  respondent. 
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S3  SUPREUB  COURT  BEPOETEB. 


Oot.  : 


V  *  Mr.  JiutiM  LtmiRr,   after   making  the 
(oKgoIng  statement  of  facts,  delivered  tbe 

opiDJon  of  tlie  court: 

la  Ancrum  t.  Camden  Water,  Light,  k 
Ica  Co.  8!  B.  C.  284,  21  L.RA.(N.S,)  1029, 
04  8.  K  161,  the  supreme  court  of  South 
Carolina,  construing  a  contract  much  like 
the  one  here  inTolved,  held  that  a  taxpayer 
could  not  maintain  an  action  against  a 
water  companj  for  damage  due  to  its  fail- 
ure to  furnish  water  as  required  by  such 
an  agreement  with  the  city.  The  plaintiff, 
however,  contends  that  although  the  pres- 
ent suit  is  for  damage  to  propert;f  located 
in  South  Carolina,  that  decision  is  not  of 
controlling  authority,  because  it  was  ren- 
dered two  years  after  this  action  was  be- 
gun. Relying  on  Burgess  v.  Selijrman,  107 
U.  S.  20,  27  L.  ed.  36B,  2  Sup.  Ct.  Rep.  10,  it 
Insists  that  when  the  contract  was  made, 
February,  ISOO,  there  was  no  settled  state 
law  on  the  subject,  and  therefore  the  Fed- 
eral courts  must  decide  for  themtelves,  as 
matter  of  general  law,  the  much  controvert- 
ed question  aa  to  a  water  company's  liabili- 
^  to  a  taxpayer  for  failure  to  furnish  Are 
protection,  according  to  the  terms  of  its 
Qontraet  with  tbe  city. 

The  courts  have  almost  uniformly  held 
that  municipalities  are  not  bound  to  furnish 
water  for  Are  protection.  Snch  was  tbe 
unquestioned  rule  when  they  relied,  aa  some 
■till  do,  on  wells  and  oiatems  as  a  source 
of  supply;  nor  was  there  any  increase  of 
liability  with  the  gradual  increase  of  facili- 
ties; though,  with  the  introduction  of  reser- 
voirs, stand  pipes,  pumping  stations,  and 
steam  engines,  cities  were  frequently  sued 
for  damages  resulting  from  an  inadequate 
supply  or  insufficient  pressure.  But  the 
ci^  was  under  no  legal  obligation  to  furnish 
the  water;  and  if  it  voluntarily  undertook 
to  do  more  than  the  law  required,  it  did 
not  thereby  subject  itself  to  a  new  or  great- 
Her  liability.  It  acted  in  a  governmental 
*  capacity,  and  WBS*no  more  responsible  for 
failure  in  that  respect  than  it  would  have 
been  for  failure  to  furnish  adequate  police 
protection. 

If  the  common  law  did  not  impose  such 
duty  upon  a  public  corporation,  neither  did 
It  require  private  companies  to  furnish  Are 
protection  to  property  reached  by  their 
pipes.  And  there  could,  of  course,  be  no 
liability  for  the  breach  of  a  common-law, 
statutory,  or  charter  duty  which  did  not 
exist.  It  is  argued,  however,  that  even  if, 
in  the  first  instance,  the  law  did  not  oblige 
the  conpany  to  furnish  property  owners 
with  water,  such  a  duty  arose  out  of  the 
public  service  upon  which  the  defendant 
entered.  But  if,  where  it  did  not  other- 
wise exist,  a  public  duty  could  arise  out 
of  «  private  bargain,  liabili^  woald  be 


baaed  on  the  failure  to  do  or  to  furniih 
what  was  reasonably  ueecaiiary  to  discharge 

tbe  duty  imposed.  The  complaint  proceeds 
on  no  such  theory.  It  makes  no  allegation 
that  the  defendant  failed  to  furnish  a  plant 
of  reasonable  capacity,  or  neglected  to  ex- 
tend the  pipes  where  they  were  reasonably 
required.  Nor  is  it  charged  that  wbat  the 
company  actually  did  was  harmful  in  itself 
or  likely  to  cause  injury  to  others,  so  as 
to  bring  the  case  within  the  principle  ap- 
piicsbie  to  tbe  sale  of  unwholesoue  pro- 
visions, or  misbranded  poisons,  which,  in 
their  intended  use,  would  be  injurious  to 
purchasers  from  the  originsl  vendee.  Bo 
that,  notwithstanding  numerous  charges  of 
culpable,  wanton,  and  malicious  neglect  of 
duty,  this  suit— whether  regarded  as  a* 
contractu  or  a*  itliato — is  for  breach  of 
tbe  provisions  of  the  contract  of  February 
14,  1000,  which  must,  therefore,  be  the 
measure  of  plaintiff's  right  and  of  the  de- 
fendant's liability- 

Whether  •  right  of  action  arises  out  of 
■ucfa  a  contract.  In  favor  of  a  taxpayer,  ia 
a  matter  about  which  there  baa  been  much 
discussion  and  some  eonSict  in  decisions. 
Although  for  nearly  a  century  It  has  been 
common  for  private  corporations  to  suppljS 
cities  with  water  under  this'sort  of  agree-? 
ment,  we  And  no  record  of  a  suit  like  this 
prior  to  1878,  when  the  supreme  court  of 
Connecticut,  in  a  brief  decision  (Nickerson 
V.  Bridgeport  Hydraulic  Co.  4a  Conn.  24, 
33  Am.  Rep.  1),  held  that  the  property 
owner  was  a  stranger  to  the  agreement  witb 
the  municipality,  and  therefore  could  not 
maintain  an  action  against  the  company 
for  a  breach  of  ita  contract  with  the  ci^. 
Since  that  time  similar  suits,  some  in  tort 
and  some  for  a  breach  of  the  contract,  bava 
been  brought  in  many  other  states.  In 
view  of  the  importance  of  the  question,  the 
subject  lias  been  examined  and  re-esamined, 
the  contract  subjected  to  the  most  critical 
analysis,  and  many  elaborate  opinions  have 
been  rendered.  Tliey  are  cited  in  3  Dill. 
Klun.  Corp.  g  1340,  and  in  the  Ancrum  Cas<^ 

From  them  it  appears  that  the  majority 
of  American  courts  hold  thst  the  taxpayer 
has  no  direct  interest  in  such  agreementa, 
and  therefore  cannot  sue  ex  Mntrnctu. 
Neither  can  he  sue  in  tort,  because,  in  the 
absence  of  a  contract  obligation  to  him,  the 
water  company  owes  him  no  duty  for  tbe 
breach  of  which  he  can  maintain  an  action 
ea  delicto.  A  different  conclusion  is  reached 
by  the  supreme  courts  of  three  stales,  la 
cases  cited  and  discussed  in  Uugge  y.  Tam- 
pa Waterworks  Co,  62  Fla.  871,  6  L.ILA. 
(N.S.)  1171,  120  Am.  St.  Rep.  207,  42  So. 
81.  They  hold  that  such  a  contract  la  toi 
tbe  benefit  of  taxpayers,  who  may  sue  eltlwr 
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for  Ita  breach,  or  for  a  violation  of  the 
public  dut^  nhich  was  thereby  asaumed. 

Hm  plaiatiO'  prewes  these  decision!  to 
tbeir  logical  coDcIiuion  and  suet  not  for 
BBgUgence  in  operating  the  plant,  but  for 
breach  of  the  contract  of  constructian.  The 
complaint  charges  that  as  a  direct  ci 
qnenoe  of  the  refusal  to  lay  the  pipes,  as 
pTOTid(^d  by  the  contract,  there  was  no 
plug  near  enough  to  extinguish  the  fire. 
The  other  allegations  as  to  putting  in  4-ineh 
instead  of  6-inch  pipe,  and  failing  to  install 
the  electric  cut-ofl,  are  immaterial,  except 
on  the  theory  that  if  the  property  owner  nat 
n  indeed  »  benefleitu-y,  it,  after  acceptance 
?vonld  he-entitled  to  all  the  rights  of  the 
original  promisee,  and  if  not  otherwise  in' 
jured,  might  at  least  recover  nominal  dam' 
ages  for  any  breach.  By  the  same  reasoning 
it,  irith  tbe  other  members  of  the  class,  mlgbt. 
release  the  company  from  liability  already 
incurred,  or  even  discharge  it  altogethi 
from  the  duty  of  carrying  out  tbe  agree- 
ment in  the  future.  If  this  did  not  entirely 
subatibite  tbe  taxpayer  for  tbe  tnunicipalf 
ty,  it  would  at  least  subject  the  promisor  to 
liability  to  many,  where  it  only  had  con- 
tracted with  one.  Doif  v.  Claric,  7  Gray, 
201. 

In  many  jurisdictions  a  third  person  may 
BOW  SUE  for  tbe  breach  of  a  contract  made 
for  bis  bsneflL  The  role  aa  to  when 
wn  be  done  varies  in  tbe  different  states. 
In  tome  he  must  be  the  sole  beneficiary.  In 
other*  it  must  appear  that  one  of  the 
parties  owed  him  a  debt  or  duty,  creating 
tbe  privity  necessary  to  enable  him  to  hold 
the  promisor  liable  Others  make  further 
conditions.  But  even  where  the  right  is 
moKt  liberally  granted,  it  is  recogaized  as 
•D  exception  to  the  general  principle,  which 
proceed*  on  the  legal  and  natural  presump- 
tion that  a  contract  is  only  intended  for 
tbe  benefit  of  those  who  made  it.  Before  a 
stranger  can  avail  himself  of  the  exeep- 
tional  privilege  of  suing  tor  a  breach  of  an 
Agreement  to  which  he  is  not  a  party,  be 
■nUHt,  at  least,  show  that  it  was  intended 
for  bis  direct  benefit.  For,  as  said  by  this 
court,  speaking  of  the  right  of  bondholders 
to  sue  a  third  party  who  bad  made  an 
agreement  with  the  obligor  to  discharge 
the  bonds,  they  "may  have  had  an  indirect 
intemt  in  tbe  performaoce  of  the  under- 
taking* .  .  .  but  that  ia  a  very  dif- 
ferent thing  from  the  privi^  necessary  to 
enable  them  to  enforce  tba  contract  by  suits 
in  tbelr  own  names."  Second  Nat.  Bank  v. 
Grand  Lodge,  F.  &  A.  M.  ffS  U.  S-  124. 
£5  U  ed-  78.  Cf.  Heodrick  v.  Lindsnv,  93 
U.  S-  149,  23  L.  ed.  857;  Ifational  Sav. 
Bank  V.  Ward,  100  U.  S.  202,  ZOS,  2S  L. 


Here  th*  oity  was  under  no  obligatio: 


furnish  tha  manufacturing  company  wlthS 
Are  protection,  and  this  •agreement  wna  not* 
made  to  pay  a  debt  or  discharge  a  duty  to 
the  Spartan  Mills,  but,  like  other  municipal 
contracts,  was  made  by  Spartanburg  in  ita 
corporate  capacity,  for  its  corporate  ad- 
vantage, and  for  tbe  benefit  of  the  inhab- 
itants collectively.  The  interest  which  each 
taxpayer  had  therein  was  indirect, — that  in> 
cidental  benefit  only  vbicb  every  citiz^ 
has  in  the  performance  of  every  other  con- 
tract made  by  end  with  tbe  government 
under  which  be  lives,  but  for  tha  breach 
of  which  he  has  no  private  right  of  action. 

He  is  interested  in  the  faithful  perform- 
ance of  contracts  of  aervice  by  policemen, 
firemen,  and  mail  contractors,  as  well  aa 
in  holding  to  their  warranties  tbe  vendors 
of  Ore  engines.  All  of  these  employees, 
contractors,  or  vendors  are  paid  out  of  tax- 
es. But  for  the  breaches  of  their  contracts 
tbe  citizen  cannot  sue,  though  he  suffer 
loss  because  tbe  carrier  delayed  in  hauling 
the  mail,  or  the  policeman  failed  to  walk 
bis  beat,  or  tbe  fireman  delayed  in  respond- 
ing to  an  alarm,  or  tbe  engine  proved  d^ 
fective,  resulting  in  bis  building  being  de- 
stroyed by  fire.  1  Beven,  Neg.  3d  ed.  305; 
Pollock,  Torts,  8tb  ed.  434,  647;  Davis  v. 
Clinton  Waterworks  Co.  64  Iowa,  01,  ST 
Am.  Rep.  185,  fl  N.  W.  126. 

Each  of  these  promisors  of  the  city,  like 
tbe  water  company  here,  would  be  liable 
for  any  tort  done  by  him  to  their  persona. 
But  for  acts  of  omission  and  breaches  of 
contract,  he  would  be  responsible  to  the 
municipality  alone.  To  bold  to  the  con- 
trary would  unduly  extend  contract  liv 
hility,  would  introduce  new  parties  with 
new  rights,  and  would  subject  those  con- 
tracting with  municipalities  to  suits  by  a 
multitude  of  person*  for  damage*  which 
were  not,  and,  in  tbe  nature  of  things,  could 
not  bave  been,  in  contemplation  of  the  par- 
ties. 

The  result  is  that  plaintiff  cannot  main- 
tain this  action,  snd  though  based  upm 
the  general  principle  that  the  parties  to  a 
contract  are  those  who  are  sntitled  to  HmS 
rights,*is  in  accordance  with  the  particular* 
intent  of  those  who  made  this  agreement. 

If  the  company  had,  indeed,  made  a  valid 
contract  for  the  benefit  of  a  third  person, 
the  amount  of  the  damage*  for  which  It 
might  be  liable  would  be  immaterial.  Yet, 
where  there  is  no  such  express  agreement, 
and  liability  to  a  taxpayer  is  sought  to  be 
raised  by  implication,  it  la  proper  to  test 
the  correctness  of  tbe  proposed  cnnstnuv 
tion  by  noting  the  results  to  which  it  would 
lead.  The  contract  was  made  in  Febniaij, 
190O.  By  its  terms  the  city  waa,  during  a 
period  of  ten  years,  to  pay  (40  per  anniua 
for   each   hydrant.     During   that   time   tba 
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property  lubject  to  damage  b;  fire  miglit 
double  or  quadruple  id  value.  The  failure 
to  provide  that  the  water  rent  of  J*0  per 
hydrant  should  rise  or  fall  with  tlie  incieoM 
or  decrease  in  tuch  values  indicates  that 
liability  for  damage  to  that  property  waa 
not  in  the  contemplation  of  the  parties,  and 
that  no  payment  therefor  vae  included  in 
the  price  for  each  hydrant  Otherwise  the 
amount  of  payment  would  naturally  have 
varied  with  the  risk  assumed. 

In  aome  statea  it  ia  held  that.  In  the 
abaence  of  a  statute,  a  city  can  neither 
directly  nor  indirectly  make  a  contract  with 
a  water  company  that  the  latter  should  pay 
private  individual  a  for  fire  damage,  since 
that  would  involve  the  use  of  public  money 
to  secure  a  private  benefit  to  the  owner  of 
private  property.  Hone  v.  Freaijue  Isle 
Water  Co.  104  Me.  217,  21  I..Il.A.(N.8.) 
lOai,  71  Atl.  789.  In  the  Ancrum  Case, 
supra,  the  South  Carolina  court  held  that 
the  amount  paid  per  hydrant  was  so  in- 
significant by  comparison  with  the  enor- 
mous risk  involved,  as  clearly  to  indicate 
that  neither  the  city  nor  the  water  company 
intended  that  the  latter  should  be  liable 
t*  the  taxpayer  tor  a  breach  of  the  com- 
pany'a   contract  with   the   city. 

ITiiH  con  clue  ion  deprives  the  property 
owner  of  no  right,  for  if  the  city  had  owned 
the  works,  and  had  been  guilty  of  the  same 
gocta  as  are  charged  against  the  water  cotd- 
^pany*here,  no  suit  could  have  been  main- 
tained against  the  municipality.  There  waa 
no  creation  of  a  right  to  fire  protection  it, 
instead  of  doing  so  itself,  the  city  contract- 
ed with  a  private  company  to  furniah  water. 
It  bought  the  citizen  no  new  right  of  action, 
and  did  not  bargain  to  secure  for  tim  an 
indemni^  against  loss  by  fire,  but  left  him 
to  protect  himself  against  that  hazard  by 
insurance,  paying  the  premium  direct  to  an 
iDBurance  company  instead  of  indirectly, 
through  taxation.  When,  in  pursuance  of 
■ueh  precaution,  the  Spartan  Milta  insured 
the  houses,  and  the  plaintiff  later  settled 
the  fire  loss,  there  was  no  right  of  action 
in  favor  of  the  manufacturing  company 
against  the  water  company  to  which  the 
insurance  company  could  be  subrogated. 

The  plaintiff  urges  that,  whstever  the 
rule  elsewhere,  it  ia  entitled  to  recover 
under  the  decision  in  Guardian  Trust  &  D. 
Co,  v.  Fisher,  200  U.  9.  57,  SO  L.  ed.  307, 
28  Sup.  Ct.  Hep.  188.  But  the  facts  there 
differ  from  those  in  this  record.  There  the 
water  company  had  an  exclusive  right  to 
use  the  atreets  in  the  city  of  Greensboro, 
under  an  ordinance  which,  among  other 
things,  provided  that  "said  water  company 
shall  be  responsible  for  all  damage  sus- 
tained by  the  city,  or  any  individual  or  in- 
dividuals,   foi    any    Injury   sustained   from 


the  Qegligence  of  th«  said  eompany,  either 
in  the  construction  or  operation  of  their 
plsnt."  68.  Buildings  were  destroyed  as  » 
result  of  the  negligent  failure  of  the  com- 
pany to  furniah  aufflcient  water  while  op- 
erating its  plant.  The  owner  brought  suit 
against  the  water  company  in  the  eourta 
of  North  Carolina,  where  it  had  previuv-.ly 
been  settled  that  such  actions  coulj  bit 
maintained.  He  recovered  a  judgment  "for 
the  tortious  injury  and  damage  done  to  tha 
plaintiff  by  the  negligence  of  the  defend* 
ant"  128  N.  C.  375,  38  S.  E.  B12,  115 
Fed.  1ST.  Execution  issued,  but  no  levy 
could  be  made,  because  the  property  of  tha 
water  company  was  in  posaession  of  a 
receiver,  appointed  in  foreclosure  proceed-^ 
ingt  pending  in  the  United  StateB*court.r 
The  plaintiff  intervened  therein,  claiming 
that  he  was  entitled  to  be  paid  before  tha 
bondholders  by  virtue  of  the  North  Caro- 
lina statute,  which  provided  that  "judg- 
ments for  corporate  torts"  should  take  pri- 
ority over  older  mortgages. 

It  wa«  urged,  among  other  things,  by  tha 
bondholders,  that  the  suit  in  the  state  court 
WBS  really  for  breach  of  contract,  and  that 
entering  the  judgment  as  for  a  tort  did  not 
change  tlie  nature  of  the  action  so  as  t» 
entitle  the  plaintiff  to  the  benefit!  of  th« 
North   Carolina  statute. 

It  waa  that  queatioo  alone,  as  to  tb« 
character  of  the  suit  and  judgment,  which 
was  before  this  court.  What  was  said  ia 
the  opinion  must  be  limited,  under  well- 
known  rules,  to  the  facts  and  issues  In- 
volved in  the  particular  record  under  inves- 
tigation. The  Fisher  Case  could  not  hav« 
decided  the  primary  question  as  to  the  right 
of  the  taxpayer  to  sue,  for  tliat  issue  had 
been  finally  settled  by  the  state  court  It 
raised  no  Federal  question  and  was  not  in 
issue  on  the  hearing  in  this  court.  Neither 
did  the  Fisher  Case  overrule  the  principi* 
announced  in  Second  Nat.  Bank  v.  Grand 
Lodge,  F.  &  A.  M.  98  U.  S.  124,  25  L.  ed. 
76,  that  a  third  person  cannot  sue  for  th« 
breach  of  a  contract  to  which  he  is  a  atran* 
ger  unless  he  is  in  privity  with  the  partiea 
and  is  therein  given  a  direct  interest.  Tb* 
judgment  of  the  Circuit  Court  of  Appeala 
is  affirmed. 


at»  u.  8.  m.i 
CONCEPCION  VEVE  T  DIAZ.  Jos*  Sa«- 
trajio  Belaval,  Her  Husband,  et  al.,  PIfli. 
in  Err., 

JOSE  AVALO  SANCHEZ. 

BOUKOABIFS    (5    ii*)—CATJLS    FOB    QDAHTI- 

TT— Locative  Calls. 
1.  A  mortgagor  who  conveyed   in  unam- 
biguous terms  a  single  body  of  land  with  defi- 


le  topic  &  1  N 
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■   prohibiting   the   varying   o' 
iata  by  parol  is  applicable  to 


Ditely  dcacribed  eoatinuouB  exterior  bound- 
»riea  cannot  preTail  in  an  action  of  eject- 
ment for  a  tract  embraced  within  those 
boiindarieg,  but  alleged  not  to  be  covered  bj 
the  mortgage,  brought  b;  him  against  the 
mortgagee,  who  was  also  the  purchaser  at 
tbe  forecIOBUre  Bale,  on  the  theory  of  the 
iaapplicabilit]'  to  Porto  Rico  ol  the  rule 
that  callB  for  quantitjr  must  yield  to  the 
more  certain  and  locative  linM  of  the  ad- 
joining owners. 

fEd.   Not*.— F'or   otti»r   rsses.   mt   Boundarlfl*. 
Cent-  DLg.  li  s-11 ;    nee.  Dig.  I  i.*l 
EvinENCB    It   4*H)*)  —  Paeol   to    Vast 
Writi  no — Descripti  o  k  . 

2.  The  mortgagor  cannot  prove  by  parol 
in  BJi  action  of  ejectment  brought  by  him 
af^ainut  the  mortgagee  who  was  also  the 
purchaser  at  the  forecloeure  sale,  that  a  lot 
In  the  center  of  a  single  body  of  land  con- 
veyed by  the  mortgagor  in  unambiguous 
terms  with  deflnltety  described  continuous 
exterior  boundaries  was  not  covered  by  the 
mortgage. 

[Bd.  Note— For  other  cBies.  see  Evidence,  Cent. 
Dig.  19  1115-!12»:    Dec.  Dig.  I  460. 'J 

EvrnEBCB  (|  305»)  —  Paboi.  to  Vast 
Wbitimo  —  Afplicabilitt  to  Pokto 
Rico. 

3.  The   rule 
written  contracts    .  , 
a  mortgage  executed  in  Porto  Rico  ii 

FEd.  Not<!.— For  otiier  erlttni.  ■«  Evidenca.  Cent. 
Dig.  ti  1TW-1T53:    Dec.  Dig,  1  SS5.*] 

EsTOPPEi.    '!  38*)— Bi  Deed— AtTCR'Ac- 

quiBED  TiTIx, 

4  A  statement  in  a  mortgage,  following 
the  descriptive  clause,  that  the  mortgagor 
vas  the  owner  of  the  land,  coupled  with  a 
provision  in  the  judicial  deed  made  in  pur- 
suance of  the  foreclosure  sale,  that  tbe 
mortgagor  "remains  bound  under  tbe  pres- 
ent sale  to  guarantee  the  title  in  accordanoa 
with  law,"  estops  the  mortsagor,  who  after- 
wards acquires  title  to  a  parcel  embraced 
in  tbe  description,  from  denying  that  be 
had  tbe  right  to  dispose  of  all  the  property 
which   the   mortgage   purported   to   convey. 

rBfl.  Note.— For  olhir  cnnpn.  »«  Estoppel,  Cent. 
Dig.  II  K-lttJi   Deo.  Dig.  1  3SM 

[No.  i2.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action 
of  ejectment.  KeverBed  and  remanded  for 
further  proceedings. 

See  same  case  below,  on  motion  for 
trial,  5  Porto  Rico  Fed.  Rep.  SOB. 

The  facta  are  stated  in  the  opinion. 

Hesars.   Charles    Hartxell   and   Manuel 
Bodrigucz  Serra  for  plaintiffs  in  erroi 

Uesars.  Joni  R,  F.  Savage  and  Hector 
H.  Scovllle  for  defendant  in  error. 

r  *  Mr.  Justice  Lamar  delivered  the  opinion 
«f  tbe  court: 

In  1886,  Jott  Avalo  Sanchez  mortgaged 


to  DoQa  Maria.  Dias  j  Siaea  a  sugar  planta- 
tion in  Porto  Rico,  known  as  Bello  Sitio,  de- 
scribed aa  containing  400  cuerdas,  and 
bounded  on  the  north,  aouth,  east,  and  west 
by  the  eolindantcH,  or  adjoining  landowners, 
whose  names  were  given.  Suit  to  foreclose 
was  instituted  in  1889,  and  at  the  end  of^ 
three  years  the  mortgagee  obtained  a  decrees 
which,* however,  instead  of  ending  the  con-* 
t rove rsy,  was  the  beginning  of  litigation  in 
the  Spanish  courts  which  1b  said  to  have 
been  the  moat  protracted  and  bitter  in  the 
history  of  the  island  of  Porto  Rico. 

The  record  of  the  various  proceedings  is 
involved  and  complicated,  hut  it  appears 
tliat  Mrs.  Diaz  purchased  at  the  foreclosure 
sale,  and  apparently  in  accordance  with 
Spanish  custom  (Graham  v.  United  States, 
i  Wall.  261,  18  L.  ed  333).  was  put  in 
possession  on  October  30,  1891.  But  before 
she  received  the  judicial  deed,  attachments 
were  levied  on  Bello  Sitio,  on  a  lot  after- 
ward called  Sauri,  "in  tbe  center  ol  the 
Banie,"  and  on  certain  personalty,  as  tbe 
property  of  Sanchez.  About  the  same  time 
a  concureo  of  creditors,  in  the  nature  of 
banitruptcj  proceeding,  was  begun  against 
him.  The  truEteo  apparently  went  through 
the  form  of  taking  poBseasion  of  all  prop- 
erty of  Sanchez,  including  Bello  Sitio, 
though  without  actually  evicting  iln.  Diax. 
Sanchez  himself  later  instituted  proceedings 
to  cancel  the  mortgage  and  judicial  deed 
under  which  Mrs.  Dia^  claimed  title.  He 
failed  in  this  suit,  but  the  other  branches 
of  the  litigation  continued  for  sixteen  years, 
and,  alter  the  death  of  Mrs.  Diaz,  Hnally 
terminated  in  lOOT,  when  the  supreme  court 
of  the  island  held  that  the  attachment 
should  be  released,  the  bankruptcy  proceed- 
iogs  dismiHSed,  and  all  the  property  re- 
turned to  Sanchez,  except  Bello  Sitio,  which 
was  to  remain  at  tbe  disposal  of  the  heirs 
of  Mrs.  Diaz. 

Bnth  parties  seem  to  have  considered  this 
a  decision  in  their  favor, — the  plaintiff 
claiming  that  St  adjudged  to  him  everything 
that  was  not  Bello  Sitio,  and  tbe  defend- 
ants that  it  restored  to  them  all  that  was 
included   in    the    mortgage. 

In  the  meantime  Sanchez  (in  IQOS]  died 
a  bill  in  the  United  States  court  for  Porto 
Rico,  in  which,  as  appears  from  statements 
in  the  opinion  at  the  court,  he  attacked  all 
of  the  proceedings  in  the  Spanish  tribunals 
as  fraudulent,  and  asked  that  the  mortgage^ 
foreclosure  be  Ret*aside  and  himself  declaredP 
to  be  the  owner  of  Bello  Sitio.  Whether  any 
issue  was  therein  presented,  or  legally  in- 
volved, as  to  the  boundardies  of  the  laod, 
cannot,  in  the  absence  of  a  copy  of  the  plead- 
ings, be  determined.  On  demurrer  this  hill 
was  dismissed  for  laches  and  want  of  equi^. 

Sanchez   then   brought   the   present   rait. 

}ee.  «  Am.  Dtga.  1107  t«  date.  %  Rep'r  Indexes 
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for  Um  reooTer7  of  134  cuerdu  of  Iknd  (ly- 
ing within  tb*  exterior  limitB  of  Bello  Sitio) 
and  CGO.OOO  u  duuageB  for  improvements 
destroyed,  ctopa  removed,  and  mesne  praUts, 
from  isei  to  1907,  during  which  time,  he  »1- 
legea,  that  the  defendants  and  their  aneea- 
toT,  Mrs.  Diaz,  bad  usurped  the  piemises, 
by  meani  of  falee  and  fraudulent  claims  in- 
■tituted  in  the  Forto  Bican  courts.  On 
demurrer  the  court  held  that  the  suit  should 
be  treated  solely  as  an  action  in  ejectment. 
The  defendants  plead  re*  jtuiicata,  title 
by  prescription,  and  title  under  the  mort- 
gage foreclosure.  We  need  only  consider 
the  question  presented  by  the  claim  in  tbe 
answer,  "that  tbe  400  cuerdas,  known  as 
the  Hacienda  Bello  SiLio,  includes  the  sever- 
al parcels  of  land  described  in  the  plain- 
tiff's complaint." 

On  tbe  first  hearing  there  was  a  mistrial. 
On  tbe  second,  plaintiff  offered  evidence  to 
•how  that  between  1S78  and  1880,  be  pur- 
ehaaed  three  small  lots  forming  a  part  of 
tlie  tract  mentioned  in  the  complaint;  that 
on  January  6,  1680,  he  bought  Bello  Bitio 
from  Uoneerrate  Garcia,  at  the  same  time 
oecupying,  ai  lessee,  the  lot  called  Sauri. 
Be  admitted  that  "the  land  for  which  he 
is  BOW  suing  was  in  the  middle  of  what 
was  fsTBerly  Bello  Sitio,"  but  claimed  that 
Mrs.  Dias  knew,  or  ought  to  have  known, 
that  tbe  mortgage,  dated  May  28,  1886,  did 
not  ooovey  Sauri,  because  be  did  not  then 
own  that  place,  and  did  not  purchase  it 
til  June  15,  1885,  three  weelcs  later.  There 
was  evidence  that,  in  1802,  during  tbe  bank- 
ruptcy, a  survey  was  made  with  a  view  to 
maricittg  tbe  lines  between  Bella  Sitio  and 
^tbe  land  now  sued  for;  that  tbe  agent  of 
•  Uts.  Dial  was  present  and  assented  to  *^' 
I  of  tlie  survey.  But  if  bis 
s  at  that  time  could  have  hound  the 
priacipal,  or  if  fae  bad  authority  to  estab- 
lish a  new  line  by  parol,  the  agreement  was 
never  executed  by  any  change  in  poasessio 
tbe  complaint  itself  alleging  that  Mrs.  Dii 
and  her  heirs  had  been  in  posseaston  sin 
1801.  Plaintiff  also  relied  on  tbe  reoords 
tbe  Spanish  courts,  which  showed  that  from 
tbe  time  Mrs.  Diaz  took  possession,  in  1891, 
be,  his  creditors  and  the  trustee  in  bank- 
ruptcy, had  persistently  claimed  that  Gauri 
and  the  other  land  now  sued  for  formed  no 
part  of  Bello  Sitio.  and  was  not  included 
in  tbe  mortgage  On  tbe  other  hand,  tbe 
defendanta  insisted  that  a  single,  not 
dfridcd,  tract,  was  conreyed  by  the  mort- 
gage, which,  as  translat«d,  described  tbe 
land  as  being  "a  sugar  cane  plantation  known 
as  Belto  Sitio  .  .  .  eomposed  of  400 
ouerdas  of  land,  equivalent  to  1ST  hectares, 
21  areas,  and  G9  centiares,  and  its  build- 
ings ,  .  .  and  other  appurtenaneca  used 
in  ita  cultivation.    Said  land  being  bounded  ' 


on  tiie  north  by  the  proper^  of  Isabel  Siaea 
and  by  lands  of  tbe  plantation  'Convento,' 
belonging  to  Pilar  Becerril  y  Torres  i  on  the 
east  by  land  of  Nicolas  Telemaco  and  by 
lands  of  Benigno  and  Sebastian  de  Santia- 
go; on  the  south  by  tbe  property  called 
'Ausubal'  belonging  to  the  Succession  of 
Alejandrina  Becerril  j  Torres,  with  lands 
belonging  to  Concepcion  Lopei^  and  by  ttie 
property  belonging  to  the  Successors  of 
Alberto  Western  and  the  Luquillo-Fajardo 
road ;  and  on  the  west  by  land  belonging 
to  Enrique  Garcia  and  those  of  Nicolas 
Perez  and  of  Gervaeio  Rivera." 

A  plat  of  Bello  Sitio,  made  in  1907, 
showed  that  it  contained  exactly  41S  cuer- 
das, and  tbe  defendants  contended  that  if 
tbe  134  sued  for  were  excluded,  only  27S 
would  be  left,  although  the  mortgage  pur- 
ported to  convey  400  cuerdas.  The  plaintiff 
denied  that  the  plat  made  in  1907  correctly 
represented  the  land  which  he  had  conveyed 
in  18S5,  insisting  that,  excluding  Sauri,  h»9 
bought  400  cuerdaa'from  Monsenate  Garcia,^ 
and  had  conveyed  that  quantity  to  Mrs. 
Diaz.  He  claimed  that  If  there  was  any 
present  deficiency,  it  was  due  to  encroach- 
ments by  tbe  adjoining  landowners  He  did 
not,  however,  establish  what,  if  any,  change 
had  been  made,  while  tbe  surveyor  testiSed 
that  he  followed  tbe  boundaries  of  Bello 
Sitio  as  indicated  by  ditches,  fencest 
trees,  stakes,  and  the  documents  of  tbe  ad- 
joining landowners,  all  of  whom  were  piea- 
ent  when  the  survey  was  made  and  assented 
to  its  correctness.  Tbe  landowners  were  al- 
so examined.  Some  of  them  bad  known  tbt 
property  from  the  date  of  the  mortgage,  and 
others,  who  were  younger,  for  a  shorter 
time.  But  all  teetiSed  that  tbej  knew  el 
no   change  in  the   lines. 

The  Jury  found  a  verdict  for  the  plaintiff. 
A  motion  for  a  new  trial  was  overruled. 
The  case  is  here  on  assignments  which  re- 
late to  rulings  in  admitting  and  excluding 
testimony,  in  charging  and  refusing  to 
charge  the  jury,  and  in  failing  to  direct  K 
verdict  for  the  defendants. 

The  plaintifTa  testimony  established  that 
be  was  in  possession  of  Bello  Sitio  as  own- 
er, and  of  Eauri  as  lessee,  when  he  made  the 
mortgage  on  May  28,  1S85.  Three  weeks 
later,  he  purchased  Sauri  and  established  a 
title  on  which  he  was  entitled  to  recover, 
unless  it,  and  ths  other  thi«e  lots  sued  for, 
were  included  in  the  mortgage  which  da- 
scribed  tbe  property  by  name  (Bello  Sitio), 
by  quantity  (400  enerdas)  and  by  colindan- 
eias  or  adjoiners,  on  tbe  north,  east,  senth, 
and  west. 

A  tract  may  be  so  well  known  by  n— is 
that  it  can  be  described  and  conveyed  wit^ 
out  other  designation.  And  tbei*  are  eaaaa 
where,  in  the  sale  ol  a  ranefa,  or  of  am 
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ikUnd,  or  of  a  well-known  pluitatioii,  tbe 
limita  described  bj  name  have  prevailed 
when  there  wai  a  discrepancy  between  it  and 
other  deocriptiTB  terma  wt  out  in  the  aame 
deed.  Lodge  t.  Lee,  6  Cranch,  237,  8  L.  ed. 
210. 

Ordinarily,  however,  deiignatlon  by  name 
Swill  yield  to  the  mora  definite  deaaripUon 
rby  metea  and  bonnda.  In'tbia  case  there 
waa  nothing  to  ahow  that  "Bello  Bitio"  waa 
nnderatood  to  mean  or  describe  a  hacienda 
of  clearly  defloed  limita )  and  there  was  no 
basie  for  a  charge  as  to  the  conditona  on 
which  such  designation  could  prevail  over 
the  other  calls  in  tbe  mortgage.  No  instruc- 
tion on  that  subject  was  given,  but  the 
court  did  charge  the  jury  aa  to  the  effect 
of  a  description  by  quantity,  telling  them 
that  they  might  coneider  tbe  terms  of  the 
mortgage  and  all  documents  referred  to  in 
it,  the  condition  of  the  property  and  dr- 
cumat&nces  surrounding  the  transaction,  and 
if  they  found  that,  at  tbe  time  the  mortgage 
waa  sigued,  the  plaintiff  did  not  own 
euerdaa,  and  afterwards  acquired  sufficient 
to  malce  up  what  Mrs.  Diaz  believed  and  had 
leaaon  to  believe  was  included  in  tbe  mort- 
gage, then  Ue  law  will  hold  that  such  land 
ia  included,  and  tbey  must  find  tor  the  de- 
fendant! eo  a*  to  make  up  the  full  quantity 
of  land.  Conversely,  they  were  instructed 
that  "if,  when  Ssjichez  made  the  mortgage, 
he  waa  in  poaeessioo  of  a  tract  bought  from 
Uonserrate  Oareia  that  contained  400  i 
daa,  then  they  muet  And,  under  the  language 
of  the  descriptive  clause  of  the  mortgage, 
that  he  did  not  convey  to  her  any  of  the 
tracts  he  now  sues  for " 

This  makes  the  construction  of  the  mort- 
gage depend  not  upon  ita  language,  but  upon 
tbe  quantity  of  land  the  mortgagor  owned 
at  the  date  of  its  execution,  and  required 
the  jury  to  make  designation  by  euerdaa 
prevail  over  description  by  ipeciSe  bound- 
aries. This  ia  contrary  to  the  rule  that 
otlls  for  quantity  must  yield  to  the  i 
eertain  and  locative  lines  of  the  adjoining 
owners.  Buch  lines  are  certain,  or  they 
be  made  certain,  and  may  be  platted  bo  as 
to  show  tbe  exact  course  and  distance.  Tbey 
ar«  treated  ae  a  sort  of  natural  monument, 
and  must  prevail  over  the  more  general  and 
lea*  distittet  designation  by  qoanti^.  Bart- 
l«tt  Land  t  Lumber  Co.  v.  Saunders,  103  U. 
Sa  310,  26  L.  ed.  543;  Whiting  v.  Dewey,  15 
rpick.  434;  Cox  v.  McGowao,  llfl'N.  0.  136, 
Zt  B.  E.  108;  Reed  v.  Locks  k  Canals,  8 
How.  S80,  12  L  ed.  1083;  Leonard  v.  Forb- 
ing,  100  La.  220,  33  So.  203. 

2.  It  was  argued  that  this  rule  wai  not 
applicable  to  Porto  Rican  deeds,  made  at 
time  when  loose  and  indefinite  methods  of 
deacribing  land  were  used.   Doolan  v.  Carr, 
ISS  U.  S.  632,  31  L.  ed.  849,  8  Sup.  Ct  Rep. 


1228.  But  we  find  nothing  In  thii  eaaa  to 
warrant  a  departure  from  a  rule  long  estab- 
lished and  necessary  to  the  protection  of  ti- 
tles. Tbe  mortgage  adopted  a  common 
method  of  bounding  land.  If  there  had  been 
any  error  in  describing  what  had  been  con- 
veyed, it  became  manifest  vhen  Mrs.  Dioi 
took  poBseesion  in  IBSl.  If  there  was  a 
mutual  mistake,  proceedings  could  have  been 
brought  to  reform  tbe  mortgage,  and  on 
such  trial  most  of  tbe  evidence  upon  which 
plaintiff  now  relies  might  have  been  rele- 
vant. But  in  this  action  of  ejectment  be 
must  recover  on  the  strength  of  his  own 
title,  and  cannot  prevail  against  those  who 
hold  under  an  instrument  signed  by  him, 
and  which,  in  unambiguous  terms,  conveyed 
not  two  eeparate  tracts,  but  a  single  body 
of  land  with  definitely  described  continuous 
exterior  boundaries.  To  permit  a  grantor, 
on  the  claim  that  an  ambiguity  existed,  to 
prove  by  parol  that  a  lot  ia  tbe  center  of 
such  a  tract  had  not  been  conveyed,  would 
moke  evety  grantee  liable  to  have  what  bad 
been  conveyed  in  writing  taken  away  by 
word  of  mouth. 

3.  The  rule  prohibiting  written  contracts 
from  being  varied  by  parol  is  not  conflnad  to 
the  common  law,  but  waa  of  force  in  Porto 
Rico  when  this  mortgage  waa  made,  and 
ita  enforcement  in  construing  tbe  descrip- 
tive clause  according  to  accepted  rules  gov- 
erning boundaries  preserves  the  rights  of 
the  parties  here.  Sanchez  was  in  poasea- 
sion  of  Sauri,  aa  lessee,  when  the  mortgage 
woe  made.  That  posscBsion  was  itself  a 
prima  facie  indication  of  title.  He  con- 
veyed 400  cuerdas  bounded  l^  the  adjoin- 
ing land  lines.  There  is  a  claim,  not  eetab- 
Itshed  proof,  that  these  lines  bad  beenv 
changed.  The  slight  excess  of  IS'cuerdaa,? 
shown  by  a  later  and  accurate  survey,  ia 
not  Inconsietent  with  defendants'  right  to 
400  cuerdas,  but  confirmatory  of  their  con- 
tention (P.  R.  Civ.  Code  1471),  while  11 
plaintiff  recovers  the  defendants  will  be 
left  in  posaesaion  of  only  E79  cuerdas,  when 
the  mortgage  conveyed  their  ancestor  400. 

4.  Following  the  descriptive  clause  in  the 
mortgage  was  a  statement  that  Sanchei  was 
the  owner  of  the  land.  In  addition  to  thla 
recital,  which,  according  to  Van  Rensselaer 
V.  Kearney,  11  How.  322~32B,  13  L.  ed  71J- 
TIS,  would  be  equivalent  to  a  covenant  of 
warranty  and  ownership,  it  was  claimed 
that,  under  the  laws  of  Porto  Rico  (P.  R. 
Civ.  Code  1474),  a  warrant  was  implied  in 
all  conveyances  of  real  estate.  Apparently, 
in  accordance  with  this  view,  the  judicial 
deed,  made  in  pursuance  of  the  foreclosure 
sale,  contained  a  provision  that  "the  debt- 
or, Joaj  Avalo  Sanchez,  remains  bound  nn- 
der  the  present  sale  to  guarantee  the  titla 
in  accordance  with  law."    These  taota  w- 
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topped  Stkncliei  from  denying  that  tie  bad 
the  right  to  diapose  of  sTl  the  property 
which  the  mortgage  purported  to  convey. 
For,  having  received  the  mooef  on  the  faith 
of  the  statement  tbat  be  wat  the  owner  of 
the  propcrtj,  he  was  bound  to  repay  that 
■um;  or,  failing  that,  to  perfect  the  title 
on  which  the  money  bad  been  advanced  So 
th&t  when  he  acquired  what  ia  now  called 
Sauri,  hut  which  bad  been  originally  in- 
cluded in  the  iand  conveyed  by  tbe  mort- 
gage, the  title  inured  to  tbe  beneflt  □(  his 
vendee.  Amonett  v.  Amis,  10  La.  AtiD. 
225;  Lee  v.  Ferguson,  S  La.  Ann.  E33] 
Btokea  T.  Shackleford,  12  La.  172;  New 
Orleans  t.  Riddell,  113  La.  1051,  37  So. 
9afl;  Partida  v.  Xv.  L.  61;  lb.  T.  XIII,  L. 
80;  Van  Rensselaer  v.  Kearney,  11  How, 
322-326,  13  L.  ed.  713-715;  Bueb  t.  Person, 
18  How.  B5,  15  L.  ed.  274;  Moore  v.  Craw- 
ford, 130  U.  S.  122,  32  L.  ed.  S78,  9  Sup.  Ct. 
Rep.  447. 

The  judgment  is  reversed  and  th«  case  re- 
manded for  further  proceedings  to  conform- 
ity with  this  opinion. 


(2»  U.  S.  »T.) 
YAZOO  &  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  PIff.  in  Err., 

JACKSON  VINEGAR  COMPANY. 
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OoNBTinrrio 
Cabbiebs 

— Equal  

Statdtobi  Pkbaltt, 

1.  Neither  due  process  of  law  .. . 
equal  protection  of  the  laws  is  deni.>d  to  a 
carrier  by  the  imposition  under  Mit#  Laws 
IQOS,  ahap.  IQC,  of  a  penalty  of  $ES  for  the 
failun  to  settle  a  claim  tor  damages  to  — ' 
intrastate  shipment  between  two  points 
the  carrier's  line  within  sixty  days  from 
the  giving  of  notice  of  the  claim,  where, 
upon  the  trial,  the  actual  damajjes  were 
aaseaaed  at  the  sum  stated  in  tbe  notice. 

[Ed.  Nola.— For  other  caaen.  se*  Const ItntfonKl 
Law,  Cent.  Dig.  M  T03.  aM-SM :  Deo.  Dig.  It  **', 
KB;*    Carrlera,  Cent.  Dig.  it  4,  6;    Doe.  Dig.  |  I.*] 

Cabbiebs    jl    2*)— Penalties — Validitt. 

2.  A  earner,  penalized  under  Miss.  Laws 
1908,  chap.  IDS,  for  its  failure  to  make 
reasonably  prompt  settlement  of  a  claim 
which  the  judgment  in  the  suit  flnda  to  be 
juit  iu  every  respect,  cannot  urge  that  such 
statute  is  u[i constitutional,  In  that  it  equal- 
ly penalizes  the  failure  to  accede  to  an  ex 
■--    1^  extravagant  clr"~ 

"",— For  ottier  cbbi  . 
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IN  ERROR  to  tbe  Circuit  Court  of  Hinds 
County,  in  the  State  of  Misaissippi,  to 
review  a  judgment  imposing  a  penalty  up- 


carrier  for  its  failur*  to  make  prompt 
settlement  of  a  claim  for  damages.     Af- 

The  facta  are  stated  in  the  opinion. 
Messrs.  Edward  Glares  and  Charle*  N, 
Bnrch  for  plaintiff  in  error. 

Mr.   William   H.   Watklna   for   defend- 

Mr.  Justice  Van  Dcvanier  delivered  tbe^ 

linion  of  the  court: 

This  was  an  action  to  recover  damage* 
from  a  railway  company  for  the  partial 
loss  of  a  shipment  of  vinegar  carried  over 
the  company's  line  from  one  point  to  an- 
other in  the  state  of  Mississippi.  This  case 
originated  in  ■  justice's  court  and  was  tak- 
en on  appeal  to  tbe  circuit  court  of  Hinds 
county,  where  the  plaintiff  recovered  a 
judgment  for  actual  damages  and  {25  aa  a 
statutory  penalty.  That  being  the  highest 
court  in  the  state  to  which  tha  case  oould 
be  carried,  it  was  then  brought  here.  Tbe 
position  of  tlie  railway  eompauj',  unsuccess- 
fully takeo  in  tbe  state  court  and  now  re- 
newed, is  that  tbe  Mississippi  statute  pro- 
viding for  the  penalty  is  repugnant  to  the 
due  procesB  of  law  and  equal  protection 
clauses  of  the  14th  Amendment  to  the 
Constitution  of  tbe  United  States.  Th« 
statute  reads: 

"Railroads,  corporations,  and  indiriduals 
engaged  as  common  carriers  in  this  Stat* 
are  required  to  settle  all  claims  for  lost 
or  damaged  freight  which  has  been  lost  or 
damaged  between  two  given  points  on  th« 
same  line  or  system,  within  sixty  days  from 
tbe  Sling  of  written  notice  of  the  loss  or 
damage  with  the  agent  at  the  point  of  des- 
tination; and  where  freight  is  handled  by 
two  or  more  roads  or  systems  of  roods, 
and  is  lost  or  damaged,  claims  tberefor  shall 
be  settled  within  ninety  days  from  the  fll- 
ing  of  written  notice  thereof,  with  tbe  agent 
by  consignee  at  tbe  point  of  destination.  A 
common  carrier  failing  to  settle  such  ctaima 
as  herein  required  shall  be  liable  to  tlie  con- 
signee for  $25  damages  in  each  case,  in  ad- 
dition to  actual  damages,  all  of  wbicb  may 
be  recovered  in  tbe  aame  suit:  Provided 
that  this  section  shall  only  apply  when  the 
amount  claimed  is  {200  or  less."  Laws 
1908,  205,  chap.  18B 

The  facte  showing  tbe  application  madeS 
of  tbe  statutc'are  these:  The  plaintiff  gave* 
notice  of  its  claim  In  the  manner  prescribed, 
placing  its  damages  at  {4.70,  and,  upon  tbs 
railway  company's  failure  to  settle  within 
sixty  days,  sued  to  recover  that  sum  and 
tbe  statutory  penalty.  Upon  the  trial  the 
damages  were  assessed  at  the  sum  stated  in 
tbe  notice,  and  judgment  was  given  thai*- 
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lor,  with  tbe  pen^Itj.  Tbiu,  the  claim  pre- 
MDted  in  advance  of  the  euit,  and  nhicb  the 
railway  company  tailed  to  settle  within  tbe 
time   allotted,  was  fully  tustaincd. 

As  applied  to  auch  a  case,  we  think  the 
■tatute  la  not  repugnant  to  either  tbe  due 
proeesa  of  law  or  the  equal  protection  clause 
trf  the  Constitution,  but,  on  the  contrary, 
merely  provides  a  reasonable  incentive  for 
tbe  prompt  settlement,  without  luit,  of  just 
demands  of  a  class  admitting  of  gpecial  leg- 
ialative  treatment.  See  Seaboard  Air  Line 
R.  Co.  y.  Seegers,  207  V.  S.  73,  S2  L.  ed.  lOS, 
28  Sup.  Ct  Rep.  28;  St  Louis,  I.  M.  k  B.  R. 
Co.  v.  Wynne,  224  U.  S.  354,  56  L.  ed.  7B9, 
42  L.B.A,  (N.S.)  102.  82  Sup.  Ct.  Hep.  463. 

Although  seemingly  conceding  thus  much, 
eounsel  for  the  railway  company  urge  that 
Um  atatute  is  not  confined  to  cases  like  the 
prcMUt,  but  equally  penalises  the  failure 
to  accede  to  an  excessive  or  extravagant 
el«im;  in  other  words,  that  it  contemplates 
th*  aoaeamuent  of  the  penalty  in  every  case 
where  the  claim  presented  ii  not  settled 
within  tbe  time  allotted,  regardless  of 
wbetber,  or  how  much,  the  reoovery  falls 
ahort  of  the  amount  claimed.'  But  it  i*  not 
open  to  the  railway  company  to  complain 
on  that  teore.  It  has  not  been  penalized 
for  failing  to  accede  to  an  excessive  or  ex- 
travagant claim,  but  for  failing  to  make 
reasonably  prompt  settlement  of  a  claim 
wblcb,  upon  due  inquiry,  baa  been  pro- 
nounced just  in  every  respect.  Of  course, 
the  argument  to  sustain  the  contention  is 
that,  if  tbe  statute  embraces  eases  such  as 
are  auppoaed,  it  is  void  as  to  them,  and,  if 
•o  Toid,  is  void  <n  to(o.  But  this  court 
most  deal  with  the  case  in  hand,  and  not 
fiwith  imaginary  ones.  It  suflices,  therefore, 
rto'hold  that,  as  applied  to  casea  like  the 
present,  the  statute  is  valid.  How  the  state 
eonrt  may  apply  it  to  other  casea,  whether 
ita  general  words  may  be  treated  aa  more 
or  leas  restrained,  and  how  far  parts  of  it 
nay  be  sustained  if  others  fait,  are  matters 
upon  which  we  need  not  speculate  now. 
New  York  «  rel.  Hatch  v.  Reardon,  204  U. 
S.  152,  180,  61  L.  ed.  41S,  422,  27  Sup.  Ct. 
Hep.  ISS,  0  Ann.  Cas.  730;  Lee  v.  New  Jer- 
mj,  207  V.  S.  67,  70,  62  L.  ed.  106,  107,  28 
Sup.  Ct.  Rep.  22;  Southern  R.  Co.  v.  King, 
£17  U.  8  524,  534,  64  L.  ed.  B8S,  S71,  30 
Sop.  Ct  Rep.  604;  Collins  v.  Texas,  223 
U.  8.  88a,  295,  56  L.  ed.  43S,  443,  32  Sup. 
CL  Bep.  2S9;  Standard  Stock  Food  Co.  v. 
Wright,  22S  U.  S.  540,  650,  M  L.  «d.  1107, 
IZOl,  32  Sup.  Ct.  Rep.  7B4. 

Tbe  judgment  is   accordingly  affirmed. 
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Statutes 
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1.  The  separation  in  tbe  Revised  Stat- 
utes of  the  United  State*  of  the  several 
parte  of  a  section  of  an  existing  statute 
according  to  an  arrangement  adopted  for 
purposes  of  convenience  only  did  not  work 
any  change  in  their  purpose  or  meaning,  in 
the  absence  of  some  eub«tanti«J  change  In 
phraseology. 

fEd.  NoU.— ror  other  cbms.  ua  SUtuUi,  Cant. 
Dig.  1  212  ;    Dsc.  DlB-  I  t3I.*J 

CotiBTs  (I  S94*)— Ebbob  to  State  Cohbt 

— SCOPB     OP    RkVIBW— RULIMQ    OH    PL*A 

IN  Abateuent, 

2.  The  power  of  the  Federal  Suprone 
Court  upon  a  writ  of  error  to  a  state 
court,  to  review  a  ruling  of  auob  stato 
court  upon  a  plea  in  abatement,  is  not  af- 
fected by  the  provision  of  U.  S.  Rev.  StaL 
g  1011,  U.  S.  Comp.  Stat  1901,  p.  715,  that 
there  shall  be  no  reversal  in  the  Supreme 
Court  of  the  United  States  for  error  in  rul- 
ing any  plea  in  abatement  other  than  a 
plea  to  the  jurisdiction  of  the  court,  but 
this  enactment  was  intended  to  embrace  on- 
ly writs  of  error  to  the  Federal  circuit  and 
district  courts. 

[Ed.  Ifote.— For  otbsr  case),  eee  Courts,  Cent. 
Dig.  H  Um-vm;    D*c.  Dig.  t  3M.*] 

CoicuEBCK  (I  B7*)— State  Bxqvzjltioci— 

FORBiaM    OOBPOBATIOflB. 

3.  The  right  of  foreign  oorporations  to  do 
a  purely  interstate  buqinesa  within  the  state 
cannot,  consistently  with  the  commerce 
clause  of  the  Federal  Constitution,  be  re- 
stricted, as  is  attempted  by  Kan.  Gen.  Stat. 
1906,  S  1866,  which  requires  such  corpora- 
tions, as  a  condition  of  their  right  to  prose- 
cute such  business,  to  make  and  file  with  tbe 
secretary  of  state  a  complete  and  detailed 
statement  exbibitins  their  financial  condi- 
tion, and  provides  t£at  the  obtaining  of  the 
ccrtiflcate  ol  the  secretary  of  state  that  sm-h 


statement  has  been  properlv  made  shall  be 
a  condition  precedent  to  the  r'"^'  '  " 
corporation  to  maintain  t 


Kansas  eenrta. 

[EM.    Note.— For   atlisr    i 
Cut.  Dl<.  tt  n-Tl,  S8,  H.  K 


oramenM, 

<it.  I  st.*i 


the  State  of  Kansas  to  review  a  judg- 
ment which  afBrmed  a  judgment  of  the 
District  Court  of  Morris  County  in  that 
state,  sustaining  pleas  in  abatouent  and 
dismissing  suits  brought  by  foreign  cor- 
porations doing  an  interstate  business  for 
failure  to  comply  with  the  Kansas  lawa. 
Reversed  and  remanded  for  fnrthor  proceed- 
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The  facts  are  itated  in  the  opinion. 

Umsn.  SenecB  N.  Taylor,  Halrolm  B. 
NloholBon,  and  William  J.  Pirtle  for  plain- 
tiffa  in  error. 

UeiBrB.  Stephen  H.  Allen  and  Robert 
Btone  for  deleadanti  In  error. 

•    *Mr.  Justice  Vkii  Devanter  delivered  the 
opinion  of  the  court; 

Bj  luits  be^n  in  the  district  court  of 
MorrU  county,  Kansas,  and  consolidated  for 
purposes  of  trial  and  judgment,  seven  judg- 
ment creditors  of  one  Viclceri  sought  to  set 
3  aside,  as  fraudulent,  a  conveyance  by  him, 
?  and  t«*iubject  the  land  included  therein  to 
the  satisfaction  of  their  several  judgments. 
The  plaintiffs  were  corporations  organized 
onder  the  laws  of  states  other  than  Kansas, 
and  four  of  them  were  doing  a  purely  in- 
terstate busineu  in  that  state,  but  without 
complying  with  its  laws  presently  to  be 
meuttoncd.  The  defendants  set  up  this  non- 
eompliance  by  an  answer  in  the  nature  of  a 
plea  in  abatemeut,  and  the  court  sustained 
41m  plea  and  dismissed  the  suits  as  to  the 
<a«r  plaintilT*.  As  to  the  other  three  plain- 
tiffs, relief  was  denied  for  other  reasons, 
which  need  not  be  stated.  The  judgment 
wss  affirmed  by  the  supreme  court  of  the 
atate,  against  the  contention  that  the  laws 
of  Kansas  under  which  the  plea  in  abate- 
ment was  sustained  are  violative  of  the  eom- 
merco  clause  of  the  Constitution  of  the 
United  States  (80  Kan.  2D,  101  Pac  W8), 
and  then  the  case  was  brought  here. 

Some  minor  questions  of  appellate  prae- 
tioe  were  urged  upon  our  attention,  but 
their  statement  and  consideration  have  be- 
oome  unnecessarj  through  the  concession  of 
counsel  for  plaintiffs  in  error,  made  during 
the  oral  argument  and  acted  upon  at  the 
time,  that  the  writ  of  error  might  be  dis- 
missed as  to  the  Aultman  and  Miller  Buck- 
le Company,  the  CoDsolidated  Steel  ft  Wire 
Company,  and  the  Galveston  Rope  Company, 
Therefore,  attention  need  be  givao  only  to 
the  ruling  upon  the  plea  in  abatemeut. 

Our  power  to  review  this  ruling  is  chal- 
lenged, because  of  the  statutory  provision 
that  there  shall  be  no  reversal  in  this  court 
upon  a  writ  of  error  "for  error  in  ruling 
anj  plea  in  abatement,  other  than  a  plea 
to  the  jurisdiction  of  the  court."  Bev.  Btat 
S  1011,  U.  S.  Comp.  Stat.  1901,  p.  715.  Ibis 
provision  has  been  part  of  the  judiciary 
acts  from  the  beginning,  and  often  has  been 
applied  upon  writs  of  error  to  the  circuit 
and  district  courts,  but  never  to  a  case 
coming  here  from  a  state  court.  Pigutg. 
not  T  Pennsylvania  R.  Co.  IS  How.  104,  14 
L.  ad.  863,  and  Stephens  v.  MnnongaheJa 
Nat  Bank,  111  U.  S.  107,  2B  L.  ed.  SSS,  4 


8np.  Ct.  Rep.  336,  Illnstrate  Its  applieatlonH 
in  cases  brought  here  froni'cireult  courts,? 
and  International  Textbook  Co.  v.  Figg,  217 
U.  8.  01,  64  L.  Ml.  678,  27  L.R.A.(NB.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103,  and  International  Textbook  Co.  t,"* 
Lynch,  218  U.  S.  664,  64  L.  ed.  1201,  81  Sup. 
Ct.  Rep.  S21I,  are  eases  in  which  it  was  not 
applied  upon  writs  of  error  to  state  courts. 
This  differenca  in  the  treatment  of  the  two 
classes  of  cases  has  not  been  inadvertent, 
but  deliberate,  and  the  reason  for  it  is  at 
once  apparent  when  S  22  of  the  original 
judiciary  act  (1  Stat  at  L.  84,  ehnp.  20) 
is  examined.  The  provision  originated  in 
that  section  and  was  there  associated  with 
other  provisions  which  unmistakably  show 
that  it  was  intended  to  embrace  onl;  write 
of  error  to  the  circuit  and  district  courts. 
At  the  time  of  the  revision  in  1S73.  S  22 
was  divided  into  sever  si  shorter  sections 
and  included  in  the  revision  according  to 
an  arrangement,  adopted  for  purposes  of 
convenience  only,  whereby  the  several  parts 
of  the  original  section  became  more  or  less 
separated;  but  that,  in  the  absence  of  soma 
substantial  change  in  phraseology,  did  not- 
work  any  change  in  their  purpose  or  roea» 
Rev.  Stat.  |  SOOO,  U.  S.  Comp.  Stat 
,  p.  3761;  Hyde  v.  United  Statea,  22S 
:.  361,  66  L.  ed.  1123,  32  Sup.  Ct  Rep. 
McDonald  v.  Hovey,  110  U.  S.  619, 
28  L.  ed.  269,  4  Sup.  Ct.  Rep.  142.  Tbla 
writ  of  error  to  a  state  court,  and  (• 
power  to  review  the  ruling  upon  the 
plea  in  abatement  is  not  affected  by  |  Iftll. 
The  statute  of  Kansas  under  which  the 
plea  was  sustained  is  embodied  tn  the 
General  Statutes  of  1005,  and  provides,  in  i 
S3  1332-1336,  that  to  entitle  a  eorporatran 
organized  under  the  laws  of  another  state 
to  do  business  in  Kansas  it  must  (a)  make 
application  to,  and  abtalo  the  permission  of, 
the  charter  board  of  the  atate,  (b)  accom- 
pany its  application  with  a  fee  of  (25,  (e) 
file  with  the  secretary  of  state  its  irrevo- 
cabla  consent  that  process  against  it  may 
be  served  upon  that  otGcer,  (d)  be  organized 
i  purpose  for  which  a  domestic  corpo- 
ration may  be  organized,  (e)  pay  to  the 
state  treasurer,  for  tlie  benefit  of  the  per- 
manent school  fund,  a  specified  per  cent  of 
its  authorized  capital,  and  (f)  file  with  the 
secretary  of  state  a  certified  copy  of  its  J 
charter.  And  by  §  1358  the"itatut«  providas? 
that  each  corporation  for  profit,  doing  buai- 
in  the  state,  except  banking,  insurance, 
and  railroad  corporations,  shall  annually 
prepare  and  deliver  to  the  secretary  of  state 
a  complete  and  detailed  statement  exhibit- 
ing: "let.  The  authorized  capital  stock.  2d. 
The  paid-up  capital  stock.  3d.  The  par 
value  and  the  market  value  per  share  of  said 
stock.    4tb.  A  complete  and  detailed  stat*- 
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raentof  tbSMMti  uid  liabiUtie*  of  tbe  cor- 
poration.    Sth.  A  full  and  complete  llet  of 
tlia  atockboldera,  witb  the  postofflee  addreaa 
of  each,  and  tbe  number  of  share*  held  uid 
paid   bj  each.     8tb.  Tho   n&inea   and   post- 
office  addreBsea  ot  tbe  officers,  trustees, 
directors  and  manager  elected   for  the  i 
■uing  ;ear,   together   with   a   certificate  of 
tbe  tima  and  maoner  in  which  aucb  electii 
waa   held."     Tbia   aection   further   provid 
that  a  tatlun  to  file  aucb  statement  b;  an; 
corporation  doing  business  in  the  state,  and 
not  organized  under  its  lans,  shall  vrork 
forfeitura  of  the  right  or  autboritf  to  do 
busineas  in  tbg  state,  and  that  "no  action 
•hall  be  maintained  or  Tecover?  had  In  any 
of  tbe  courts  of  this  state  b/  any  corpora- 
tion doing  business  in  this  state  without  flrst 
obtaining  the  certificate  of  the  secretary  of 
state  that  statements  provided  for  in 
section  hafe  been  properly  made." 

The  four  corporations  against  which  the 
plea  waa  sustained  were  corporations 
pro&t,  organized  under  the  laws  of  states 
other  tban  Kansas,  were  not  banking, 
aitranee,  or  railroad  corporations,  were 
ing  business  in  Kansas, — a  purely  interstate 
buaineas, — and  had  not  complied  witb  the 
■tatute  juat  described.  There  can  be  DO  doubt, 
therefore,  that  if  the  statute,  especially 
S  1358,  is  valid  as  against  such  corporations, 
the  plea  was  rightly  sustained;  otherwise,  it 
should  hsTe  been  overruled.  So,  the  ques- 
tion for  decision  is  whether,  consistently 
with  the  commerce  clause  of  the  Constitu- 
tion of  the  United  Statea,  a  state  may  thus 
restrict  and  burden  the  right  to  do  inter- 
Eitate  business  within  ita  limits.  Tliis  precise 
?qucBtioii  was  presented  to  this  court  and 
decided  in  the  Degative  in  the  ease  of  In- 
ternational Textbook  Co.  t.  Pigg,  217  U.  S. 
Bl,  b*  L.  ed.  678,  27  L.R.A.[N.S.)  493,  SO 
Sup.  Ct.  Rep.  481,  18  Ann.  Cas.  1103,— a 
ease  in  which  tbe  supreme  court  of  Kansas 
bad  applied  the  proTisiooa  of  3  1359  (g  1283, 
Gen.  Stat.  1901)  to  a  corporation  of  an- 
other state,  doing  an  interstate  business  in 
Eanaaa.  And  the  decision  ot  this  court  in 
that  case  waa  abortly  thereafter  followed  in 
tbe  similar  ease  of  International  Te:ctbook 
Co.  T.  Lynch,  218  U.  S.  604,  G4  L.  ed  1201, 
31  Sup.  Ct  Kep.  226,  brought  here  on  error 
ta  tbe  supreme  court  of  Vermont.  It  is 
due  to  the  supreme  court  of  Kansas  to  ob- 
serre  that  this  court's  decision  in  the  Pigg 
CBse  had  not  been  made  when  that  court's 
decision  in  the  present  com  was  given;  but 
in  saying  tbis  ws  would  not  be  understood 
as  implying  that  this  case  announced  any 
new  doctrine  in  the  Pigg  Caae,  for  it  but 
reiterated  and  applied  principles  which  were 
already  well  recognized,  as  was  shown  in 
the  earlier  caaee  of  Paul  v,  Virginia,  8  Wall. 
1«S.  182,  19  L.  ad.  SS7,  360;  Cooper  Ufg. 


Co.  T.  Ferguson,  113  U.  S.  7S7,  T34,  88  L.  ed. 
1137,  113S,  B  Sup.  Ct.  Rep.  739,  and  Crot- 
cher  T.  Kentuelcy,  141  U.  S.  47,  sa,  3B  L.  ed. 
610,  652,  11  Sup.  Ct.  Rep.  851. 

As  accurately  reflecting  what  was  bald 
in  tbe  Pigg  Case,  we  excerpt  tbe  following 
from  the  opinion  of  the  court,  delivered  by 
Mr.   Justice   Harlan    (pp.   100,   112)  : 

"  To  carry  on  interstate  commerce  is  not 
a  franchise  or  a  privilege  granted  by  the 
state;  it  ia  a  right  which  ever;  citizen  of 
the  United  States  ia  entitled  to  exercise  un> 
der  the  Constitution  and  lawa  of  the  United 
States ;  and  that  tbe  accession  of  mere 
corporate  facilities,  as  a  matter  of  con- 
venience in  carrying  on  their  business,  can- 
not have  the  effect  of  depriving  them  of 
such  right,  unless  Congress  should  see  fit  t» 
interpose  some  contrary  regulation  o»  th* 
sub  jwt ' 

"How  far  a  corporation  of  one  state  is 
entitled  to  claim  in  another  state,  wbcra 
it  is  doing  business,  equality  of  treatment 
with  individual  citizen*  in  respect  of  the^ 
right  *iO  sue  and  defend  in  the  courts,  is  aS^ 
question  which  the  exigencies  of  this  cass 
do  not  require  to  be  indefinitely  decided. 
It  is  sufficient  to  eay  that  the  requirement 
of  the  statement  mentioned  in  J  1283 
[i  1358,  Gen.  Stat.  IBOSJ  of  the  sUtuta 
imposes  a  direct  burden  on  the  plaintiff's 
right  to  engage  in  Interstate  business,  and 
therefore  is  in  violation  ot  ita  constitution- 
al  rights.  It  is  the  established  doctrine  oJ 
this  court  that  a  state  may  not,  in  any  form 
or  under  any  guise,  directly  burden  tbe 
prosecution  of  interstate  iHtsiness.  But 
such  a  burden  it  imposed  wlien  the  eorp«^ 
ration  of  another  state,  lawlalty  engaged  Is 
interstate  commerce,  is  required,  as  a  eoadi- 
tion  of  its  right  to  prosecute  it*  ^usines* 
in  Kansas,  to  make  and  file  a  statemeat 
setting  forth  certain  facts  which  the  state, 
confessedly,  could  not  control  by  legislation. 
It  results  that  the  provision  as  to  the  state- 
ment mentioned  in  g  1283  [§  1358,  Gen.  SUt. 
190S]  must  fall  before  the  Constitution  ot 
the  United  States,  and  with  it — according 
to  the  established  rules  of  statutory  con- 
struction— must  fall  that  part  of  tli«  tame 
section  which  provides  that  the  obtaining 
of  the  certificate  of  the  aecretary  ot  state 
that  such  statement  has  been  properly  made 
shall  be  a  condition  precedent  to  the  right 
of  tbe  plantUT  to  maintain  an  action  in  the 
courts  of  Kansas." 

Following  the   decision   in   that  case,   we 
held  that  the  statute  upon  which  the  plea 
abatement  was  rested  is  unconstitution- 
al and  void,  and  that  tbe  plea  should  not 
have  been  sustained,  but  overruled. 

Tbe  Judgment  is  reversed  as  to  the  re- 
maining plaintiffs  in  error,  and  the  caae  la 
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remanded  for  furtber  proceedings  not  incon- 
sistent with  this  opinion. 
Reversed. 

Mr.  Justice  Pitney  did  not  bear  tlie  ar- 
gmueat  or  participate  in  the  decision  of  thia 


(221  D.  8-  U2.) 

PUHITY  EXTRACT  k  TONIC  COMPANY 
and  the  United  Btatea  Fidelity  A  Gusr- 
KD^   Company,   Plffa.   in   Err., 

C.  C.  LYNCH. 

ComcERCE   li  40*)— Statb  Eeoui^tio»— 

Sales— Malt  Liquobs. 

1,  The  decision  of  a  state  court  sustain- 
log  the  defense  of  illegality,  under  Miss. 
Laws  1S08,  ehap.  116,  prohibiting  the  sale 
of  matt  liquors,  to  a  suit  brought  by  a 
nonresident  manufacturer  of  a  beverage  to 
recover  the  amount  which  a  local  dealer 
agreed  to  pay  for  the  exclusive  right  to 
make  local  sales,  does  not  involve  the  de- 
nial of  any  right  incident  to  interstate 
commerce,  where  such  sgreemeot  contained 
no  suggestion  that  the  contemplated  resales 
were  to  be  made  in  the  original  imported 
packages,  but  was  brosd  enough  to  include 
other  gates,  and  hence  encountered  the  local 
statute  as  applied  to  transactions  outside 
the  protection  aecorded  by  the  Federal  Con- 
stitution to  interstate  commerce. 

[Ed.    Note.— For    other    cases,    em   Commerc«. 
C«D<.  DIE.  n  2>,  30:    Dec.  Dig.  ]  K.'] 
COUMEBCE      (i      41*)  —  "OBIOINAL      PaCK- 

40BS"— Malt  Hijuobs— Bottlb. 

2.  Each  separate  bottle  shipped  into  the 
state  by  a  manufacturer  to  a  local  dealer 
under  a  contract  by  the  terms  of  which  the 
agreed  prices  were  per  cask  containing  10 
dozen  txittles,  and  per  case  containing  6 
dozen  bottles,  cannot  be  considered  an 
original  package,  so  as  to  save  the  local 
sales  from  the  interdiction  of  Miss.  Laws 
1903,  ehap.  IIS,  prohibiting  sales  of  malt 

[Bd.  Note.— For  otbar  cases,  lee  Conmierce. 
Cent.  Dig.  t!  3Q,  SI;    Dec.  DIb-  I  «-' 

For  other  deBnItlani,  see  Words  and  FltraaeB. 
vol.  e.  pp.  SCiaS-&DS3.1 

CONHTITUTIONAL    LAW     (!    205* )  ^INTOXI- 
CATING  LiquoBS   (S   17')— Due  Peockss 
OP  Law— Police   Powek  — Pbohibitipii! 
Sales  or  Malt  Liquobb. 
S.  Local   sales   of   malt   liquors,   whether 
hitoxicanta  or  not,  may  be  forbidden  by  tlie 
state   in   the  exercise  of   its   police   power, 
u  is  done  bv  Miss.  Laws  19D8,  chap.  115, 
without  infringing  the  prohibition  of  U.  S. 
Const.,  14th  Amend.,  against  taking  liberty 
or  property  without  due  process  of  law. 

IBd.  Note.— For  odher  cases,  see  Cnnstltullonal 
Law,  Cent.  Dig.  1  841 ;  Dm.  Dig.  I  i»S:*  Intoil- 
emtlDS  Uquora,  Cest-Dlg.  K  21-23:     Dec.Dlg.  1  H.-l 

INo.  484.] 

Submitted  October  28,   1912.     Decided  De- 
cember 2,   1912. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missisaippi  to  review  a  judg- 
ment which  afflrmed  a  judgment  of  the 
Circuit  Court  of  Hinds  County,  in  that 
state,  sustaining  the  defense  of  illegali- 
ty under  a  state  law  to  a  suit  brought 
by  a  nonresident  manufacturer  of  matt  li- 
quor to  recover  the  amount  which  a  local 
dealer  agreed  to  pay  for  the  exclusive  right 
to  make  local  sales.     Affirmed. 

See  same  case  below,  100  Miss.  SSO,  SS 
So.  310. 

The  facts  are  stated  in  the  opiuioo. 

Messrs.  Marcellna  Green,  Gcope*  D, 
Lancaster,  G.  W.  Oreen,  and  Marcetlui 
Green,  Jr.,  for  plaintitTi  in  error. 

Messrs.  Ed  nurd  Ha  fee,  Robert  B. 
Mayes,  and  James  R.  McDowell  for  appel- 
lee. ^ 

*  Mr.  Justice  Hngbea  delivered  the  opinion* 
of  the  court.' 

This  is  an  action  for  breach  of  eontmct. 
The  Purity  Extract  t  Tonic  Company 
(plaintiff  below),  a  Tennessee  corporation, 
is  the  manufacturer  of  a  beverage  called 
"Poinsetta;"  and  in  November,  1910,  it 
made  an  agreement  with  the  defendant. 
Lynch,  for  the  purchase  of  the  article  by 
him  on  stated  terms  during  the  period  of 
five  years.  The  agreement  contemplated  re- 
sales by  the  defendant  in  Hinds  county, 
Missisaippi,  to  the  making  of  which  he  was 
to  devote  his  best  efforts.  It  was  provided 
that  he  was  to  sell  only  in  that  county, 
where  he  was  to  have  the  exclusive  right  of 
sale,  for  which  he  was  to  pay  to  the  plaintiff 
the  sum  of  $500  within  live  days  after  the 
making  of  the  contract.  It  was  to  recover 
this  amount  that  the  action  was  brought, 
the  defendant  having  repudiated  the  agree-J 
ment  at  the  outset, 'upon  the  ground  tbatj 
on  coming  to  Mississippi,  he  found  it  to  be 
unlawful  to  sell  "Poinsetta"  in  that  state. 
The  trial  court  sustained  the  defense  of  il- 
legality, and  its  judgment  was  affirmed  by 
the  supreme  court  of  Mississippi.  100  Miss, 
650,   ES   So.   310. 

The  statute  which  the  agreement  has  been 
held  to  violate  is  chapter  IIS  of  the  Laws 
of  Mississippi  of  1608,  g  1,  which  includes 
in  its  prohibition  the  sale  of  malt  liquors. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts  in  which  the  characteristics  of 
"Poinsetta"  are  set  forth  at  length.  In 
substance,  the  statement  is  that  it  is  com- 
posed of  pure  distilled  water  to  the  extent 
of  90.45  per  cent,  the  remaining  9.55  per 
cent  being  solids  derived  from  cereal^ 
"which  are  in  an  unfermented  state,  and  are 
wholesome  and  nutritious;"  that  "it  con- 
tains E.T3  per  cent  of  malt,  and  is  sold  as 
a  beverage;"  that  it  does  not  contain  either 
alcohol  or  saccharine  matter,  being  mann- 
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faetured  in  luch  a  maniieT  under  a  ucret 
foraiala  obtained  from  Qermui  icientiats 
«•  to  bring  neither  into  tti  composition 
that  it  is  Dot  intoxicating;  that  ita  taata 
Mid  odor  are  distinctive;  that  ita  appear- 
«nce  ia  auch  that  "it  would  not  probably 
be  mistalien  for  anj  Intoxicating  liquor;" 
•nd  that  it  "cannot  be  employed  aa  a  subter- 
fuge for  the  sale  of  beer,  becniiae  it  is  bot- 
tled in  a  diatinctive  nay,  and  ita  name 
blown  in  each  bottle  which  oontaina  the 
beverage."  lb  ii  further  agreed  that  "the 
United  Statea  government  doea  not  treat 
Foinaetta  ae  within  the  claaa  of  intoxicating 
liquors,  and  does  not  require  anything  to  be 
Aone  with  reference  to  its  sale." 

The  state  court,  following  ite  decision  in 
Fuller  T.  Jackaon,  97  Miaa.  237,  30  L.K.A 
IKS.)  1078,  52  So.  873,  construed  the  aUt- 
iit«  aa  prohibiting  the  sale  of  all  malt  li- 
quors, whether  in  fact  intoxicating  or  not, 
and  tbia  construction  of  the  state  law  is 
binding  here.  The  court  said:  "Poinaetta 
Smay  or  may  not  be  an  intoxicant,  but  it  ia  a 
Tmalt  liquor,  and  aa  auch'ls  prohibited  from 
being  told  in  this  state.  Tbe  prohibition 
law  cannot  be  made  effective  unless  it  ei- 
eludea  all  subterfuges."  (100  Miss.  650, 
«S7,  ee  So.  316.) 

The  agreed  statement  of  facts  also  con- 
tained the  following;  "Foinsetta  is  put  up 
in  bottles  at  Chattanooga,  Tennessee,  and 
is  shipped  in  bottles,  each  separate  and 
apart  from  the  other,  placed  in  a  case  to 
which  they  are  in  no  way  attached,  and 
which  is  done  merely  to  prevent  breakage 
«f  tbe  bottlea  in  transit.  The  caoe  ia  not 
fastened  with  nails  or  other  device,  but 
merely  closed.  The  bottles  so  contained  are 
shipped  in  interstate  commerce  from  Chat- 
tanooga, Tennessee,  and  are  to  be  received 
under  the  contract  by  the  consignee  in  Mis- 
sissippi in  the  same  condition  as  when  bot- 
tled, and  are  to  be  sold  aa  each  several  pack' 
age.  There  ia  to  be  no  retail  sale  under 
such  right  by  said  Lynch  in  the  state  of 
Mississippi,  but  all  shipments  are  to  be 
made  direct  either  to  said  Lynch,  or  to  oth- 
er persona  who  shall  deaire  to  purchase  said 
drink,  and  are  to  be  delivered  to  said  pur- 
ehasers  of  said  bottlea  in  precisely  the  same 
■hape  as  prepared  in  Tennessee,  and  said 
Foinsetta  is  atill  contained  in  tbe  original 
package  at  the  time  it  will  be  offered  for 
<ale  in  Uiasisslppi  by  tbs  purchaser  there- 
of in  the  original  package,  which  was  sent 
from  Tennessee  through  Alabama  into  Mies- 

The  plaintiff  brings  this  writ  of  error, 
•Mailing  the  validity  of  the  statute,  as  con- 
■tmed  by  the  state  court,  (1)  as  an  uncon- 
•Ututional  interference  with  interstate  com- 
ni«re«  and    (2)    as  depriving  the  plaintiff 


of   its    liberty    and    property    without    due 
process   of    law. 

First.  We  do  not  find  that  the  decision 
of  the  state  court  involves  a  denial  of  any 
right  Incident  to  interstate  commerce.  The 
contract,  it  is  true,  provided  for  purchases 
by  the  defendant  from  the  plaintiff,  the  de- 
liveries to  be  made  at  Chattanooga,  Tennes- 
see, for  transportation  to  the  defendant  at 
Jadcson,  Mississippi.  So  far  as  appears, 
however,  there  were  no  purchases  and  no  da-l 
liveries.  The*  reason  obviously  is  that  tba* 
agreement  looked  to  resales  by  the  defend- 
ant in  Hinds  county.  Finding  thai  such 
sales  would  b«  against  the  local  law,  he 
refused  performance  in  limine.  The  state 
court  did  not  deny  to  the  plaintiff  the  right 
to  sell  to  the  defendant,  or  to  have  its  ar- 
ticle transported  and  delivered  to  the  de- 
feodant  in  interstate  commerce.  (Rhode! 
V.  Iowa,  170  U  5.  412,  42  L.  ed.  1088,  18 
Sup.  Ct.  Rep.  C04,  Louisville  t  N.  R.  Co.  t. 
F.  W.  Cook  Brewing  Co.  223  U.  8.  70,  82, 
50  L.  ed.  355,  358,  32  Sup.  Ct  Rep.  ISO.) 
It  had  no  such  question  before  it.  This 
suit  was  brought  to  recover  the  amount 
which  the  defendant  promised  to  pay  for  the 
exclusive  right  of  making  sales  in  Hinds 
county.  In  this  aspect,  the  validity  of  the 
contract  under  the  state  law  was  to  be 
judged  by  ita  provisions  for  sales  within 
tbe  state.  The  contract  contained  no  BUg> 
geation  that  these  aalea  were  to  be  limited 
to  those  made  in  the  original  packages  im- 
ported. Its  provisions  were  broad  enough 
to  include  other  sales,  and  hence  encoun- 
tered the  local  statute  as  applied  to  trans- 
actions outside  the  protection  accorded  by 
the  Federal  Constitution  to  interstate  com- 

Nor  is  tbe  contention  of  tbe  plaintiff 
aided  by  the  agreed  statement  of  facts. 
This  statement,  in  one  of  its  clauses,  says 
that  thers  was  to  be  "no  retail  sale"  by  the 
defendant  Whatever  this  may  mean  in  the 
light  of  the  words  of  the  contract,  which 
contained  no  such  limitation,  it  is  clear 
that  the  defendant  was  not  debarred  from 
selling  the  bottles  separately.  On  the  con- 
trary, the  argument  for  the  plaintiff  is  that 
"each  bottle,"  brought  into  the  state  in 
cases  as  described,  constitutes  "an  original 
package."  Aa  to  this,  it  is  to  be  noted  that 
by  the  terms  of  the  contract  the  agreed 
prices  on  tbe  purchases  by  the  defendant 
from  the  plaintiff  were  per  cask  containing 
10  dozen  bottles  and  per  case  containing  6 
dozen  bottles,  respectively.  In  short,  the 
plain  purpose  was  that  the  defendant  was 
to  buy  in  casks  and  cases,  and  in  the  light^ 
of  tbe  transactions  thus  contemplated,  and,g 
as  they  would' be  normally  conducted,  be-» 
tween  the  plaintiff  aa  manufacturer  and 
the  defendant  as  local  dealer.  It  cannot  be 
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•aid  thkt  BMh  t«pM«t«  bottle  which  he 
might  Bell  in  Hiada  county  must  be  con- 
■idered  as  an  original  package,  bo  aa  to  save 
the  sale  from  the  interdiction  of  the  atate 
law.  May  v.  New  Orleans,  ITS  U.  S  496, 
44  L.  ed.  IIBB,  20  Sup.  Ct.  Kep.  878;  Aus- 
tin V.  Tennessee,  179  U.  S.  343,  4S  L.  ed. 
224,  21  Sup.  Ct.  Rep.  132;  Cook  t  Marslialt 
County,  196  U.  S.  261,  49  L.  ed.  471,  25 
Bup.  Ct  Rep.  233.  We  are  therefore  not 
called  upon  to  coDBider  whether  or  not  the 
Wilson  act  (August  8,  1890,  chap.  T2S,  26 
Stat,  at  L.  313,  U.  S.  Comp  Stat.  IBOl,  p. 
8177)  governs  in  the  case  of  such  an  arti- 
cle aa  "Foinsetta,"  and,  confining  ourselves 
to  the  iasue  presented,  we  express  no  opin- 
ion upon  that  point. 

Second.  Treating  the  matter,  then,  as  one 
of  local  salea,  the  question  la  whether  the 
prohibitory  law  of  the  state,  as  applied  to 
a  beverage  of  this  sort,  is  in  conflict  with 
the  14tli  Amendment. 

Tliat  the  state,  in  the  exercise  of  its  po- 
lice power,  may  prohibit  the  selling  of  in- 
toxicating liquors,  is  undoubted.  Bsrte- 
meyer  t.  Iowa,  IB  Wall.  IZB,  21  L.  ed.  B29; 
Boston  Beer  Co.  t.  Massachusetts,  07  U.  S. 
26,  24  L  ed.  989;  Mugler  v.  Kansas,  123 
U.  B.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  Kidd  t.  Pearson,  12S  U.  S.  1,  32  L. 
ed.  346,  2  Inters.  Com.  Rep.  232,  9  Sup. 
Ct  Rep.  8;  Crowley  v.  Chriatensen,  137  U 
B.  88,  34  li.  ed.  620,  11  Sup.  Ct.  Rep. 
13.  It  is  alBO  well  established  that  when 
a  state  exerting  its  recognized  authority, 
undertakes  to  suppress  what  it  is  free  to 
regard  as  a  public  evil,  it  may  adopt  Bocli 
measures  having  reasonable  relation  to 
that  end  aa  it  may  deem  necessary  in  or- 
der to  make  its  action  effective.  It  does 
not  follow  that  because  a  transaction,  sepa- 
rately considered,  is  innocuous,  it  may  not 
he  Included  in  a  prohibition  the  scnpe  of 
which  is  regarded  aa  essential  in  the  legis- 
lative judgment  to  accomplish  a  purpose 
within  the  admitted  power  of  the  govern- 
ment Booth  V.  Illinois,  184  U.  S.  425,  46 
L.  ed.  623,  22  Sup.  Ct  Rep.  425;  Otis  t. 
Parker,  187  U.  8.  608,  47  L.  ed.  323,  23 
Bup.  Ct.  Rep.  168;  Ah  Sin  v.  Wittman,  198 
U.  S.  EOO,  501,  49  L.  ed.  1142,  1144.  25  Sup, 
Ct  Rep.  756;  New  York  ex  rel.  Silz  v. 
Hesterberg,  211  U.  S.  31,  63  L  ed.  75,  29 
Bup.  Ct  Rep.  10;  Murphy  ».  California, 
225  U.  S.  623,  66  L.  ed.  1229,  32  Sup.  Ct 
Rep.  697.  With  the  wisdom  of  the  exer- 
cise of  that  judgment  the  court  has  no  con- 
^cern;  and  unless  it  clearly  appears  that 
Sthe  enactment  has  no  substantial  relation 
to  a  proper  purpose,  it  cannot  be  said  that 
the  limit  of  legislative  power  has  been 
transcended  To  bold  otherwise  would  be 
to  substitute  judicial  opinion  of  expediency 


for  the  will  of  the  h^ststare, — a  notion 
foreign  to  our  constitutional  system. 

TUuB,  in  Booth  t.  IllinoiB,  184  U.  S.  42S, 
46  L.  ed.  623,  22  Sup.  Ct.  Rep.  426,  the  de- 
fendant was  convicted  under  a  statute  of 
that  state  which  made  it  a  criminal  offense 
to  give  an  option  to  buy  grain  at  a  future 
time.  It  was  contended  that  the  statute, 
as  interpreted  by  the  state  court,  was  "nol 
directed  against  gambling  contracts  relating 
to  the  selling  or  buying  of  grain  or  other 
commodities,  but  against  mere  options  to 
sell  or  buy  at  a  future  time  without  any 
settlement  between  the  parties  upon  the 
basis  of  differences,  and  therefore  involving 
no  element  of  gambling."  The  argument 
was  that  it  directly  forbade  the  citiien 
"from  pursuing  a  catting  which,  in  itself, 
involves  no  element  of  immorality."  This 
court,  in  sustaining  the  judgment  of  con- 
viction, said:  "If,  looking  at  alt  the  cir- 
cumstances that  attend,  or  which  may  ordi- 
narily attend,  the  pursuit  of  a  partieular 
calling,  the  state  thinks  that  certain  ad- 
mitted evils  cannot  be  successfuliy  reached 
unless  that  catting  be  actually  prohibited, 
the  courts  cannot  interfere,  unless  looking 
through  mere  forms  and  at  the  substance 
of  the  matter,  they  can  say  that  the  stat- 
ute enacted  professedly  to  protect  the  pub- 
lic morals  has  no  real  or  substantial  rela- 
tion to  that  object,  but  is  a  clear  unmis- 
takable infringement  of  rights  secured  by 
the  fundamental  law."  It  must  be  assumed, 
it  was  added,  that  "the  legislature  waa  of 
opinion  that  an  effectual  mode  to  suppreaa 
gambling  grain  contracta  was  to  declare 
illegal  all  options  to  sett  or  buy  at  a  future 
time;"  and  the  court  could  not  say  that 
tbe  means  employed  were  not  appropriate 
to  tbe  end  which  it  was  competent  for  the 
state  to  accomplish.     (Id.  pp.  420.  430  ) 

The  same  principle  was  applied  in  Otis  t. 
Parker,  187  U.  S.  606,  47  L.  ed.  323,  233 
Sup.  Ct.  Rep.  16S,*which  dealt  with  the  pro-? 
vision  of  the  Constitution  of  California  that 
ail  contracts  for  the  sale  of  shares  of  the 
capital  Btock  of  any  corporation,  nn  margin, 
or  to  be  delivered  at  a  future  day,  ehould 
be  void,  and  that  any  money  paid  on  such 
contracts  might  be  recovered.  The  objec- 
tion urged  against  the  provision  in  its  liter- 
al sense  was  that  tbe  prohibition  of  all 
sales  on  margin  bore  no  reasonable  relation 
to  the  evil  sought  to  be  cured;  but  the 
court  upheld  the  law,  being  unwilling  to 
declare  that  the  deep-seated  conviction  on 
the  part  of  the  people  concerneil  as  to  what 
was  required  to  effect  the  purpose  could  be 
regarded  as  wholly  without  foundation. 
(Id.  pp.  609,  610.), 

A  Strong  illustration  of  the  extent  of  the 
power  of  the  state  is  found  in  New  Yoric 
ex  reL  Silt  r.  Hesterberg,  211  U.  B.  81,  S3 
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L.  ed.  75,  2D  Sup.  Ct  Rep.  10.  The  state 
af  N«w  York,  by  \tt  forest,  flsb,  and  game 
Iftw,  proliibtted  the  poeaessioD  ot  certain 
game  during  the  close  season.  The  statute 
coi'ered  game  coming  from  without  tlie 
•tate.  It  appeared  that  Silz  nas  charged 
with  the  poaseaaioD  of  plover  and  grouse 
which  had  been  lawfully  talcen  abroad  dur- 
ing the  open  season  and  had  been  lanfuUj 
brought  into  tb«  state;  that  these  game 
birds  were  varieties  different  from  those 
known  as  plover  and  grouse  in  the  state  oF 
New  Yorb;  that,  although  of  the  same 
familiea,  in  fortn,  size,  color,  and  markings, 
the;  could  readily  be  distinguished  from 
tb«  latter;  and  that  they  were  whoieaomv 
and  valuable  articlea  of  food.  This  court 
affirmed  the  conviction,  saying:  "It  is  in- 
■iated  that  a  method  of  inspection  can  be 
eatabliahed  which  nill  distinguish  the  im- 
ported game  from  tiiat  of  the  domestic  va- 
riety, and  prevent  confusion  in  its  handling 
Uld  selling.  That  auch  game  can  be  dis- 
tinguished from  domestic  game  has  been 
disclosed  in  the  record  in  this  case,  and  it 
may  be  that  such  inspection  laws  would  be 
all  that  would  be  required  for  the  protec- 
tion of  domestic  game.  But,  subject  to 
constitutional  limitations,  the  legislature 
Sof  the  state  is  authorized  to  pass  measures 
?for  the  protection  o(  the^teople  of  tlie  state 
In  tbe  exercise  of  the  police  power,  and  is 
Itself  tbe  judge  of  the  necessity  or  ex- 
pediency of  tlie  means  adopted."  It  was 
pointed  out  that  the  prohibition  in  ques- 
tion had  been  found  to  be  expedient  in  sev- 
eral Btatea,  "owing  to  the  possibility  that 
dealerm  in  game  may  sell  birds  of  the  do- 
mestic kind  under  the  claim  that  tliey 
were  take  in  another  state  or  country." 

It  waa  competent  for  the  legislature  of 
liGaaiaaippi  to  recognize  the  dilKcuUies  be- 
setting  the  administration  of  lawa  aimed  at 
tbe  prevention  of  traffic  in  intoxicants.  It 
prohibited,  among  other  things,  the  sale  of 
"malt  liquors."  In  thus  dealing  nith  a 
elaaa  of  beverages  which,  in  general,  are 
regarded  as  intoxicating,  It  was  not  bound 
to  resort  to  a  discrimination  with  respect 
to  ingredients  and  processes  of  manufac 
ture  which,  in  the  endeavor  to  eliminate  in- 
nocuous Iteveraget  from  the  condemnation, 
would  facilitate  subterfuges  and  frauds  and 
fetter  the  enforcement  of  the  law.  A  con- 
trary conclusion,  logically  pressed,  would 
aave  the  nominal  power  while  preventing 
ita  elTective  ezerciae  The  statute  estah- 
lishn  ita  own  category.  Tbe  question  in 
this  court  is  whether  the  legislature  had 
power  to  establish  it.  Tb*  exiatence  of  this 
power,  as  tbe  authoritiel  we  have  cited 
abun^ntly  demonstrate,  i>  not  to  be  de- 
nied simply  because  some  innocent  arUcles 
•r  tranaactions  maj  be  found  within  the 


proscribed  claai.  Tlia  inquiry  must  be 
whether,  considering  the  end  in  view,  tbe 
statute  pssses  the  bounds  of  reason  and 
assumes  the  character  of  a  merely  arbitrary 
flat. 

That  the  opinion  is  extensively  held  that 
a  general  prohibition  of  the  aale  of  malt 
liquors,  whether  intoxicating  or  not,  is  a 
necessary  means  to  the  suppression  of  trade 
in  intoxicants,  sufliciently  appears  from  the 
legislation  of  other  states  and  the  decision 
of  the  courts  in  its  construction.  State  v. 
O'Connell,  9B  Me.  61,  C8  Atl.  SB-,  State 
V.  Jenkins,  64  N.  H.  3TG,  10  Atl.  689; 
State  T.  York,  74  N.  H.  125,  127,  65  Atl. 
685,  13  Ann  Cas.  116;  State  ex  rel.  Guil- 
bert  *.  Kauffman,  68  Ohio  St.  SSS,  67  N.  E. 
1002;  Luther  v.  State,  83  Neb.  45E,  20 
L.n.A.(K.S.)  1H6,  120  N.  W,  125;  Pennell 
V.  State.  141  Wis.  36,  123  H.  W  115.  We 
cannot  say  that  there  is  no  basis  for  this 
widespread  conviction. 

The  aUte,  within  ths  limiU  we  have 
stated,  must  decide  upon  the  measures  that 
are  needful  for  the  protection  of  its  peo- 
ple, and,  having  regard  to  the  artiflces 
which  are  used  to  promote  the  sale  of  In- 
toxicants under  the  guise  of  innocent  bever- 
ages, it  would  constitute  an  unwarrantable 
departure  from  accepted  principle  to  hold 
that  the  prohibition  ot  the  sale  of  all  malt 
liquors.  Including  tbe  beverage  in  questioi^ 
was  beyond  its  reserved  power. 

Judgment  aHirmed. 


TERRITORY  OF  HAWAII. 

Courts  ({  3S7')  — Erbok  to  Hawaiiam 
Supreme  Ooibt  — Scopb  or  Kbvibw  — 
FiDBKAL  Question. 

1.  The  ruling  of  the  Hawaiian  supreme  , 
court  that  daily  sales  of  flsb  in  basket  lots 
to  the  highest  bidder  were  sales  at  public 
auction,  within  the  meaning  of  Hawaii  Rev. 
l£ws,  i  1343,  prescribing  a  license  fee,  al- 
though bids  were  accepted  only  from  retail 
dealers  or  persons  conducting  flsh  tables  at 
the  market,  presents  no  Federal  question 
which,  under  the  act  of  April  30,  1800  (31 
Stat,  at  L.  141.  chap.  33S),  !  86,  can  be 
reviewed  on  a  writ  of  error  from  the  Fed- 
eral Supreme  Court. 

[Bd.   Note,— For  other  esses.  »»«  Courts,  Cent. 
Dig-  g{  1032-1037;     Dec.  Dig.  I  JS7  ;•    Appeal  and 
Error,   Cent-  Dli.  H  tOt  1397.} 
CONBTITUTIOHAL    LAW     (|    280*)— LlCBSS- 

gg  (i  7»)— Equal  PaoTucTiSw  or  tdb 
Laws— Ci, A Bsiri CATION— LicEN as  Fae. 

2.  The  discrimination  between  the  dis- 
trict of  Honolulu  and  other  districts  in  the 
amount  of  tbe  fee  imposed  by  Haw.  Rev. 
Laws,  i  1343,  for  a  license  to  make  sales 
at  auction,  which  is  CSOO  for  the  district 
of  Honolulu,  and  SIG  for  each  other  taxa- . 
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Ooi.  *: 


tion  dUtiict,  !■  not  so  arbitrarf  or  unrc»- 
Bonsbte  u  to  render  the  statute  unconati 
tutlonal,  kB  denying  the  equal  protection 
of  the  Una. 

[BiL  Nota.— For  odier  ouea.  sM  ConatltutloiiBl 
lAW,  CMIt.  Dig.  i  SST:  Dec.  DIf.  I  230 :  U- 
ceoMi.  CeuL  Dig.  |)  7-15,  U:    D«.  Dig-  1  T.*] 

[No.  49.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ncnt  which  •ffirmed  a  conviction  in  the 
District  Court  of  Honolulu,  in  that  terri- 
tory, «f  the  offense  of  selling  goods  at  auc- 
tion without  a  license.     Affirmed. 

See  same  case  below,  19  Haw.  651. 

The  facta  are  stated  in  the  opinion. 

Messrs.  D.  W.  Burctiard,  A.  Ii.  O.  At- 
klneon,  and  Ralph  P.  Quarles  for  plain- 
tiff in  error. 

Messrs.  Charles  R.  Hemenwar,  Alex- 
ander Lindsay,  Jr.,  Attorney  General  of 
Hawaii,  and  E.  W.  Sutton,  Depu^  Attor- 
ney General  of  Hawaii,  for  defendant  in 
error. 

s 

P  *Mr.  Justice  Hnghea  delirered  the  opin- 
ion  of  the  court: 

The  plaintiff  in  error  was  convicted  in 
the  district  court  of  Honolulu,  Hawaii,  of 
the  offense  of  selling  goods  at  auotion,  In 
Honolulu,  without  an  auctioneer's  license, 
and  was  sentenced  to  pay  a  fine  of  $600 
and  costs.  The  supreme  court  affirmed  the 
conviction  and  the  case  comes  here  on 
error. 

In  order  to  obtain  a  licenM  for  auction 
•ales  it  was  necessary  to  pay  the  fee  pre- 
scribed by  §  1343  of  the  Revised  Laws  of 
the  territory  of  Hawaii,  which  provides: 

"The  annual  fee  tor  a  license  to  sell 
goods,  wares,  and  merchandise  or  other 
property  at  suction  shall  be  (600  for  the 
district  of  Honolulu,  and  91S  for  each 
other  t&xation  district." 

An  agreed  statement  of  facts  showed 
that  the  plaintiff  in  error  was  the  agent 
of  the  corporation  known  as  the  "Hawaiian 
fisheries.  Limited,"  which  handled  fisli 
dally  for  a  large  number  of  fishermen.  The 
catch  was  brought  to  the  market  in  Hono- 
lulu, where  the  plaintiff  in  error  offered 
It  in  basket  lots,  each  basket  containing 
from  TO  to  100  pounds,  to  the  retail  deal- 
era  of  fish  only,  the  one  bidding  the  highest 
price  becoming  the  purchaser. 

The  plaintiff  in  error  contended  in  the 
territorial  court  that  he  did  not  sell  at 
auction  within  the  meaning  of  the  statute, 
and  further,  that  the  statute,  if  it  was  ap- 
plicable, denied  to  him  the  equal  protec- 
tion   of    the    laws,    contrary    to   the    14th 


Amendment    of    the    Constitution    of    tha 
United  States,  because  of  the  discriminations 
between  the*district  of  Honolulu  and  other? 
districts  in  the  amount  of  the  license  fees 
imposed. 

Tbe  supreme  court  of  Hawaii  assumed,  as 
the  plaintiff  in  error  argues,  that  the  word 
'auction"  in  g  1343  means  public  auction. 
This  conclusion  was  reached  in  the  light  of 
the  requirement  of  |  1345,  that  the  bond 
to  be  given  by  the  person  receiving  the  li- 
cense should  contain  a  provision  that  he 
will  not  sell  "except  at  public  auction;" 
and  the  court  ruled  that  tbe  sales  conducted 
by  tbe  plaintiff  in  error  were  sates  at  pub- 
lie  auction  within  the  contemplation  of 
the  statute,  although  bids  were  accepted 
only  from  the  retail  dealers  or  the  persons 
conducting  fish  tables  at  the  market.  This 
ruling  presents  no  Federal  question,  and 
hence  is  not  reviewable  here,  as  only  such 
questions  sre  before  us  upon  this  writ  of 
error  as  could  be  raised  upon  a  writ  of 
error  to  a  state  court.  Act  of  April  30, 
leOO,  chap.  339,  g  86,  31  Stat,  at  L.  141, 
1S8;  EquiUble  Life  Assur.  Soc.  v.  Brown, 
187  U.  S.  308,  800,  47  L.  ed.  190,  191,  2S 
Sup.  Ct.  Rep  123;  Notley  v.  Brown,  SOS 
U.  S.  429,  440,  62  L.  ed.  659,  663,  29  Sup. 
Ct.  Rep.  3S6.  In  view  of  the  amount  In- 
volved, the  case  oannot  in  any  view  come 
within  the  amendment  made  by  the  act  of 
March  3,  190B,  chap.  14S5,  g  3,  33  Stat,  at 
L.  103S;  Honolulu  Rapid  Transit  k  Land 
Co.  T.  Wilder,  211  U.  B.  144,  63  L.  ed.  124, 
29  Sup.  Ct.  Rep.   46. 

Tbe  remaining  contention,  urged  in  rarl- 
oua  forms  by  the  assignments  of  error, 
comes  to  tbe  single  point  that  tbe  statute 
created  an  arbitrary  cl  ass  i  Scat  ion.  It  can- 
not be  said,  however,  that  there  was  no 
reasonable  basis  for  a  distinction  between 
Honolulu  and  other  districts.  And  it  was 
the  province  of  tbe  legislature  to  decide 
upon  the  amount  of  the  fees  which  should 
be  charged.  It  must  be  assumed  that  in 
so  deciding  it  took  into  account  varying 
conditions  in  tbe  respective  localities;  ss, 
for  example,  In  the  amount  of  business 
transacted  snd  in  the  corresponding  value 
of  such  licenses.  Necessarily,  as  was  said 
in  Magoun  v.  Illinois  Trust  k  8nv.  Bank, 
170  U.  S.  EB3,  204,  42  L.  ed.  1037,  1043, 
IB  Sup.  Ct.  Rep.  694,  the  power  of  classifi- 
cation "must  have  a  wide  range  of  discre-S 
tion."  It  is  not  reviewable  "unle8**palpa'» 
bly  arbitrary."  Orient  Ins.  Co.  v,  Daggs, 
172  n.  S.  GS7,  662,  43  L.  ed.  652,  654,  19 
Sup.  Ct  Rep.  281;  Louisville  &  N.  R.  Co. 
V.  Melton,  218  U.  B.  36,  62-55,  5(  L.  ed. 
921,  927-929,  30  Sup.  Ct.  Rep.  676;  Engel 
V.  O'Mslley,  219  U.  S.  128,  55  L.  ed.  128, 
31  Sup.  Ct  Rep  180;  Lindsley  v.  Natural 
Carbonic  Oss  Co.  220  U.  S.  61,  78,  fiS  L.  ed. 


IS  topic  A  I  mmsaa  In  Dse^  ft  A 


uDlgLll 


r  Indui 


,dn,GOOglC 


1*11. 


MnXEK  T.  GUASTL 


360,  377,  31  Sup.  Ct.  Kep.  337,  Aim.  Cu. 
1912  C,  160;  Mutual  Lou  Co.  v.  Mkrt«l1, 
222  tj.  S.  226,  235,  66  L  ed.  176,  179,  32 
Sup.  Ct.  Rep.  74.  With  ita  iDtimaU  knowl- 
edge of  locftl  conditions,  tba  suprems  eoort 
of  the  territory  >aid  upon  this  point:  'Tlie 
great  bulk  of  tbe  btuinees  of  tbe  territoiy 
is  done  in  Honolulu.  It  it  not  for  u«  to 
ttj  whether  we  nould  make  the  difTerence 
in  the  amount  of  license  fees  in  this  case 
ma  large  as  the  legislature  hoa  made  it.  It 
u  suffident  that  we  cannot  sa;  that  the 
difference  is  unreasonable,  or  that  the  atat- 
nta  ia  unequal  or  arbitrary  in  its  opera- 
tion." [10  Haw.  661.]  We  And  no  ground 
for  a  different  conclusion. 
Judgment  afflrmed. 


BECONIX)  GUASTI  and  Juan  A.  Bernard. 


1.  A  finding  of  the  highest  court  of  the 
■tKt«  tha.t  the  evidence  sustained  the  finding 
below  tbat  a  bankrupt  had  actual  knowledge 
of  the  residence  and  postoffiee  address  of  oer- 
taiD  judgment  creditors  who  had  no  knowl- 
edge of  the  bankruptcy  proceedings  until 
long  after  tbe  discharge  is  binding  on  the 
Federal  Supreme  Court,  on  writ  of  error  to 
the  state  court. 


SceBDQi^  ARD  Norm  to  CxKanoaa, 

2.  Debts    owing    to    judgment    creditors 

were  not  properly  scheduled  as  required  by 

tbe  bankrupt  act  of  July  1,  1898   (30  Stat 

at  L.  B44,  chap.  641,  U.  S.  Comp.  Stat.  1001, 

fc34le),  %i  7,  17,  in  order  to  be  released 
the  discharge,  where  the  residence  of 
such  judgment  creditors,  though  known, 
was  not  stated,  as  required  by  the  statute, 
and  they  did  not  hare  actual  knowledge  of 
the  bankruptcy  proceeding*  until  long  aft- 
er their  termination. 

[Sd    Note.— For   nthar   rhbcs,    bh   BankruDtW, 
CMit  Dig.  I  Tli;    Dec.  Dig.  I  42S.*] 


[No.  478.] 


IK  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  which 
afflrmed  a  judgment  of  tbe  Appellate  Divi- 
sion of  the  Supreme  Court,  First  Depart- 
ment, which  had  in  turn  affirmed  an  order 
of  the  Supreme  Court  for  tbe  County  of 
New  York  at  Special  Term,  refusing  to 
cancel  a  judgment  because  of  a  discharge 
in  bankruptcy      AffiTmed. 


See   same  easa  below    in    court   of   ap- 
peals, 203  N.  y.  269,  96  N.  E.  416. 
Mr.  Wlllinm  C.  Rosenberg  and  Jesse  8. 

Epstein  for  plaintiff  in  error. 

Mr.  Albert  31.  YnzzoIIno  for  defendants 


■  Memorandum  opinion,  by  direction  of  thftS* 
court,  by  Mr.  Justice  Day: 

Tobias  Miller,  plaintiff  In  error  herein, 
obtained  a  discharge  in  bankruptcy  in  tbe 
district  court  of  the  United  States  for  the 
southern  district  of  New  York.  Among  hi* 
liabilities  was  a  judgment  rendered  in  the 
eity  court  of  New  York  April  16,  1898, 
in  favor  of  tbe  defendants  in  error,  Guasti 
and  Bernard.  Miller  applied  at  a  special 
term  of  tbe  supreme  court  of  the  county 
of  New  York  for  an  order  canceling  the 
judgment  under  %  12BB  of  the  Code  of 
Civil  Procedure,  because  of  the  discharge  in 
bankruptcy.  The  supreme  court  held  tbat 
he  was  not  entitled  to  have  tbe  judgment 
canceled.  The  order  was  afflrmed  by  the 
appellate  division,  and  its  order  was  af- 
firmed by  tbe  court  of  appeals.  203  N.  Y. 
269,  93  N.  E.  416.  That  order  being  en- 
tered in  the  supreme  court,  this  writ  of 
error  was  sued  out.  A  motion  is  made  here 
to  affirm  the  judgment  of  the  state  courtt- 
*  From  tbe  facts  found  In  tbe  court  of  ap-** 
peats,  It  appears  that  Miller,  in  his  bank* 
TUptcy  schedules,  set  forth  that  the  resi- 
dence and  occupation  of  Guastl  and  Ber- 
nard, holders  of  the  judgment,  were  "Un- 
known.— California."  The  court  further 
found  that  Guasti  and  Bernard  knew  noth- 
ing of  the  proceedinga  in  bankruptcy  until 
long  after  the  discharge,  and  first  learned 
of  them  August  23,  1810.  The  court  of 
appeals  further  found  that  the  affidavits 
filed  sustained  tbe  finding  of  the  special 
term  that  Miller  had  actual  knowledge  of 
tbe  residence  and  postoflice  address  of 
Guasti  and  Bernard.  Such  finding  of  fact 
is  binding  upoD  this  court,  and  is,  more- 
over, amply  sustained  by  the  record. 
The  bankruptcy  act  provides,  §  17 : 
"A  discharge  in  bankruptcy  sball  releaao 
a  bankrupt  from  oil  of  his  provable  debta, 
except  such  as  .  .  .  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance, 
with  the  name  of  the  creditor,  if  known  to 
the  bankrupt,  unless  such  creditor  had  no- 
tice or  actual  knowledge  of  tbe  proceed- 
ings in  bankruptcy."  130  Stat,  at  L.  660, 
chap.  541,   U.   S.  Comp.  SUt.  Supp.   1911, 

p.  :49e.] 

Section  7  of  the  bankruptcy  act  requires 
a  bankrupt  to  file  in  court  a  schedule,  mode 
under  oath,  containing,  among  other  things, 
"a  list  of  bis  creditors,  showing  their  resi- 
deneea,  if  known;  If  unknown,  that  feet  to 
be  stated,"  etc      It  therefore  appears  that 
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tha  bBnlcruptcf  act  doe*  DOt  extend  the  pro- 
tection of  tbe  diactiBTg*  to  debts  not  dul; 
tclieduled  in  time  for  proof  and  allowAnce. 

In  yitv  o(  the  facti  found,  it  it  manifett 
that  the  debt  of  Ouaati  and  Bernard  iraa 
not  scheduled  as  it  abould  have  been  in  or- 
der to  make  the  discharge  operative  as  to 
ft.  Their  residence,  tliough  found  to  be 
known,  was  not  stated,  ai  required  b;  the 
act,  and  the  creditor  did  not  bave  actual 
knowledge  of  the  banlcruptc;  proceedings 
until  long  after  their  termination.  We 
tbink  the  correctness  of  the  judgment  it  ao 
|ilain  as  not  to  require  further  argumeDt. 

Affirmed. 

mav.  a.  in.) 

FOUR   HUNDRED   AND    FORTY-THREE 

CANS  OF  FROZEN  EOO  PRODUCT,  H. 

J.  Keith  Companj,  Claimant,  Appt.  and 

PIS.  in  Err., 

UNITED  STATES  OF  AMEBICA. 
Convn  (I  405*)— CiBCDiT  Cocbt  o»  Ap- 
PBALS— Rsvirw— SiiztJBBs   Dhdkb  Pusi 
Food  Act. 

1.  A  decree  of  a  Federal  district  court 
dismissing,  after  a  trial  without  a  jurj,  a 
libel  baTino-  for  its  object  the  condemna- 
tion of  food  product*  seized  upon  land  un- 
der tbe  pure  food  act  of  June  30,  1906  (34 
Stat,  at  L.  768,  chap.  3916,  U.  B.  Comp. 
SUt.  Supp.  leil,  p.  1354),  is  reviewable 
in  the  circuit  court  of  appeals  bv  writ  of 
«rror,  and  not  bj  appeal,  notwithstanding 
tbe  provision  of  3  10  of  that  act  that  the 
"proceeding*  of  such  libel  cases  shall  eon- 
form  as  near  as  ma;  be  to  the  proceedings 
in  admiralty,  except  that  each  party  ma; 
demand  trial  h;  jur;  of  an;  issue  of  faet 
joined,"  since  such  provision  cannot  be 
deemed  to  intend  to  lilcen  such  proceedings 
to  those  in  admiralty  beyond  the  seizure  of 
the  property  b;  process  in  rem,  then  giving 
the  cose  the  character  of  an  action  at  law 
with  trial  by  jury  if  demanded,  and  with 
the  review  alread;  obtaining  in  actions  at 
law 

Sd.  Note.— Tor  otbsr  casw.  IM  Coorts.  Cent. 
H  10ST-10».  U«,  IIM;    Deo.  Dl«.  I  <05.*) 

CoDBTB  (i  405*)— Circuit  Coubt  of  Ap- 
peals—Mode  o»  Rkv raw— Consent. 

2,  Writ  of  error  being  the  proper  mode 
of  reviewing  in  the  circuit  court  of  appeals 
ft  decree  of  a  district  court  dismissing,  after 
trial   without   a  jury,   a   libel   seeking  the 


1S06,  neither  the  action  of  tbe  court 
oonsent  of  the  parties  could  confer  jurisdic- 
tion of  an  appeal. 

rBd  Note —For  other  cbhs,  sea  Courts.  Cent. 
Dfe.  II  1087-1099.  1101,  n03;    IWc.  Dig.  1  «S.*1 

ConxTs    (I  882*)  —  RsviKw  of  Cibotttt 
CouBT    or    Appkam  —  RniAHDiNo    foa 

DlBUISSAL. 

Z.  Tbe  Federal  Supreme  Conrt,  having 
acquired  appellate  jurisdiction  of  a  de- 
cree of  a  circuit  court  of  ap^ls  which  had 
proceeded  without  jurisdiction  to  reviao  on 
appeal   a   decree  of  a  district  court  which 


was  in  fact  reviewable  only  by  writ  ol  er- 
ror, will  reverse  tbe  judgment  of  tha  dr- 
euit  court  of  appeals,  and  remand  the  case 
to  that  court,  with  instmctions  to  dismiss 
tbe  appeal   for  want  of   jurisdiction. 

tGd.  Note.— Por  other  chhs,  sm  Courts,  Osnt. 
Dl>.  II  ICll.  1020;    Dm.  Dig.  |  ISl.*] 

[No.  590.] 


APPEAL  from  and  IN  ERROR  to  tba 
United  SUte*  Circuit  Conrt  of  Ap- 
peal* for  the  Third  Circuit  to  review  a  de- 
cree which  reversed  on  appeal  a  judgiment 
of  the  District  Court  for  the  District  of 
New  Jersey,  dismissing  a  libel  seeking  tho 
condemnation  of  food  products  seised  under 
the  pure  food  act.  Reversed  and  remanded, 
with  instructions  to  dismiaa  the  appeal  to 
the  Circuit  Court  of  Appeals  for  the  want 
of  jurisdiction. 

See  same  case  below,  113  C.  C.  A.  457, 
193  Fed.  GS9. 

The  facts  are  stated  in  the  opinion. 

Mr  Ralpb  S.  Rounda  tor  appellant  and 
plaintiff  In  error. 

Assistant  Attorney  General  Adkliu  and 
Mr.  Louis  Q.  Bistell  for  appellee  and  do- 
fendant  in  error. 

•  Air.   Justice   Day   delivered   tha   opinion* 

of  the  court: 

This  case  Is  here  on  both  writ  of  error 
to  and  appeal  from  a  decree  of  the  circuit 
court  of  appeals  for  the  third  circuit,  r«- 
versing  the  judgment  of  the  United  States 
district  court  for  the  district  of  New  Jer- 
sey, dismissing  a  libel  brought  h;  the 
United  States  which  hod  for  its  object  thet- 
condemnation  of  443 'cans  of  frozen  ^gS* 
product  seized  under  the  pure  food  act  of 
June  30,  1906  (34  Stat,  at  L.  768,  chap. 
391S,  U.  8.  Comp.  Stat.  Supp.  1911,  p. 
1354). 

The  United  States  Hied  its  libel  alleging 
that  443  cans  of  frozen  egg  product,  in  the 
possession  of  the  Merchants'  Refrigerating 
Company  at  Jersey  City,  New  Jentey,  con- 
sisted in  whole  or  in  part  of  a  "filthy,  de- 
composed, and  putrid  animal,  to  wit,  egg 
substance,"  and  praying  for  their  condemna- 
tion At  the  trial  the  issues  were  nar- 
rowed BO  as  to  exclude  filthy  and  putrid 
substances,  leaving  tbe  charge  to  stand  as 
to  decomposed  substance.  Three  hundred 
and  forty-two  cans  were  seized.  The  H.  J. 
Keith  Company  appenred  and  claimed  the 
goods,  denying  the  charges  concerning  them. 
The  case  was  tried  without  a  jury,  to  the 
district  judge,  who  entered  a  decree  dis- 
missing the  libel.  The  United  States  took 
an  appeal  to  the  circuit  court  of  appeals, 
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uti,  after  conji deration  In  that  court,  the 
decree  dismiuing  tbe  libel  waB  revcTBed, 
KBd,  upoD  tbe  facta,  %  decree  of  coDdemns- 
tioa  in  favor  of  the  government  wae  en- 
tered. (113  C.  C.  A.  4ST,  IBS  Fed.  S8S.) 
The  claimant,  the  H.  J.  Keith  Company, 
thereupon  appealed  to  thie  court,  and  also 
tued  out  tbja  writ  of  error  to  the  same  de- 

\Ve  are  met  at  the  outset  with  a  ques- 
tion of  jurisdiction.  Section  10  of  tbe  pure 
food  act  provides; 

That  any  article  of  food  .  .  .  that 
la  adulterated  or  misbranded  within  the 
meaning  of  this  act,  and  ia  being  trans- 
ported from  one  itate  ...  to  another 
for  Bole,  .  .  .  shall  be  liable  to  be  pro- 
ceeded against  in  anj  district  court  of  tbe 
Daited  States  vrithin  the  district  where 
■ame  is  found,  and  seized  for  conRsi^atian 
bf  a  process  of  libel  far  condemnatii 
.  .  .  Tbe  proceeding  of  such  libel  cai 
■hall  conform,  aa  near  as  may  be,  to  the 
proceedings  in  odmiraltj,  except  that  either 
portf  may  demand  trial  hj  jury  of  any 
bsue  of  fact  joined  in  any  such  case,  and 
■11  such  proceedings  shall  be  at  the  suit  of 
Sand  iD  the  name  of  the  United  States." 
r  •  It  will  be  observed  that  the  last  sen- 
tence of  the  section  provides  that  "the  pro- 
ceedings of  such  libel  cases  shall  conform, 
as  Dear  as  may  be,  to  the  proceedings  in 
admiralty,  except  that  either  party  may  de- 
mand trial  by  jury  of  any  issue  of  fact 
joined  in  any  such  case,  and  all  such  pro- 
ceedings shall  be  at  the  suit  of  and  in  the 
name  of  the  United  States."  The  conten- 
tion of  the  government  upon  this  question 
of  Jurisdiction  is,  that  the  words,  "con- 
form, a*  near  as  may  be,  to  the  proceedings 
in  admiralty,"  mean,  except  in  cases  where 
Jury  trial  is  demanded,  to  Include  appel- 
late proceedings,  as  well  as  original  pro- 
ceedings in  the  district  court,  and  there- 
fore the  review  of  the  judgments  of  the 
district  court  would  he  by  appeal  to  the 
circuit  court  of  appeals,  as  in  admiralty 
easel  under  the  circuit  court  of  appeals 
act  (EO  Stat,  at  L.  826,  chap.  SIT,  U.  S. 
Comp.  Stat.  1901,  p.  488),  and  under  the 
Judicial  Code  (36  Stat,  at  L.  lOBT,  1133, 
•ec.  126,  chap.  231,  U.  S.  Comp.  Stat.  Supp, 
1911,  pp.  128,  193) .  If  that  is  a  proper  con- 
struction of  the  statute,  then  the  circuit 
court  of  appeals  had  the  right  U>  review 
the  case  upon  the  facts  and  enter  a  tlnal 
decree,  which,  under  the  circuit  court  of 
appeals  act  and  Judicial  Code,  would  be  re- 
rkwable  here  only  upon  writ  of  certiorari. 
The  appellant,  also  plaintiff  in  error,  con- 
tends that  the  seizure  being  upon  land,  the 
proceeding  was  at  law,  and  reviewable  only 
npon  writ  of  error  in  the  circuit  court  of 
appeals;  that  the  attempted  appeal  did  not 


give  the  circuit  court  of  appeals  Juriidlo- 
tion,  and  that  upon  the  writ  of  error  here 

this  court  should  reverse  the  judgraent  and 
remand  the  ease  to  that  court,  with  diree- 
tiona  to  dismiss  ttie  appeal. 

The  determination  of  this  controversy  ro- 
quires  some  examination  of  previous  legis- 
lation, and  of  tbe  decisions  of  this  court, 
interpreting  such  legislation,  as  to  the  na- 
ture and  extent  of  the  jurisdiction  of  tba 
district  courts  of  the  United  States  in 
seizure  cases. 

The  judiciary  act  of  1789  (1  Stat,  at  L. 
76,  3  9,  cbap.  20}  gave  to  the  district 
courts:  ^ 

■  "Exclusive  original  cognisance  of  all  civil* 
causes  of  admiralty  and  maritime  jurisdic- 
tion, including  all  seizures  under  laws  of 
impost,  navigation,  or  trade  of  the  United 
States,  where  the  seizures  are  made  on 
waters  which  are  navigable  From  the  aea 
by  vessels  of  ten  or  more  tons  burthen,  with- 
in their  respective  districts  as  well  as  upon 
the  high  seas;  saving  to  suitors,  in  all  cases, 
the  right  of  a  common-law  remedy,  where 
the  common  law  is  competent  to  give  it; 
and  .  .  .  also  have  exclusive  original 
cognizance  of  all  seizures  on  land,  or  other 
waters  than  aa  aforesaid,  made,  and  of  all 
suits  for  penalties  and  forfeitures  incurred, 
under  the  lawa  of  tbe  United  States." 

In  the  case  of  The  Sarah,  8  Wheat.  391, 
5  L.  ed.  044,  a  libel  was  filled  against  422 
casks  of  wine,  allying  a  forfeiture  by  false 
entry.  It  appearing  in  the  course  of  the 
trial  that  tbe  eeiiure  was  mode  on  land,  it 
waa  held  that  his  court  could  not  review 
the  case  save  upon  writ  of  error.  Chief 
Justice  Marshall,  delivering  the  opinion  of 
the  court,  said   (p.  394); 

"By  the  act  constituting  the  judicial  sys- 
tem of  the  United  States,  the  district  courts 
are  courts  both  of  common  law  and  ad- 
miralty jurisdiction.  In  tbe  trial  of  all 
cases  of  seizure  on  land,  the  court  eita  as  a 
court  of  common  law.  In  cases  of  seizure 
made  on  waters  navigable  by  vessels  of  10 
tons  burthen  and  upwards,  the  court  siti 
as  a  court  of  admiralty.  In  alt  cases  at 
common  law,  the  trial  must  be  by  Jury. 
In  case*  of  admiralty  and  maritime  juris- 
diction, it  has  been  settled,  in  the  cases  of 
United  States  v.  La  Vengeance  (reported 
in  3  Dall.  297,  1  L.  ed.  610),  United  States 
T.  The  Sally  (in  2  Cranch,  408.  2  L.  ed. 
3S0),  and  United  States  v.  The  Betsy  (in 
4  Cranch,  443,  2  L.  ed.  673),  that  the  trial 
is  to  be  by  the  court. 

"Although  the  two  jurisdictions  are  vest- 
ed in  the  same  tribunal,  they  are  as  dis- 
tinct from  each  otber  as  If  they  were  vested 
in  dilTerent  tribunals;  and  can  no  more  be 
blended  than  a  court  of  chancery  with  a 
court  of  common  law." 
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statute,  practlcsllf  the  sftme,  with 
Bligbt  cbangei,  wbb  embodied  in  |  663 
of  the  R«TiMd  Statntes,  BUbdirision  8  (U 
S.  Comp.  Stat.  1901,  p.  457),  giving  tbe 
district  courts  jurisdiction  "of  all  civil 
causeB  of  admiralty  and  maritiniG  jurisdic- 
tion .  .  .  and  of  all  aeizureB  on  laud 
and  on  waters  not  within  admiralty  and 
maritime  jurisdiction,"  the  subdivision  men- 
tioned omitting  the  provision  found  in  tbe 
section  of  the  judiciary  act  of  1TS9,  to 
which  we  have  referred,  as  to  seizures 
"within  their  respective  districts,"  and 
eluding  coses  of  "eizurea  on  land  and 
waters  not  within  tiia  admiralty  and  mi 
time  jurisdiction."  Under  this  statute  it 
has  been  uniformlj  held  that  the  district 
court,  as  to  seizures  an  land,  proceeds  as 
a  court  of  common  law,  with  trial  bj  jury, 
and  not  as  a  court  of  admiralty.  United 
States  V.  Winchester,  96  U.  S.  372,  Z5  L.  ed. 
479. 

Questions  analogous  to  tbe  one  here  came 
before  this  court  in  construing  the  confisca- 
tion acts  enacted  in  1861  [12  SUt.  at  L.  26S, 
SID,  chaps.  3,  60,  U.  S.  Comp.  Stat.  1901, 
pp.  3dl6,  3014]  and  1BS2  [12  Stat,  at  L. 
680,  chap.  195,  U.  S.  Comp.  Stat.  1901,  p. 
3S23J.  This  court,  in  Union  Ins  Co.  T. 
United  States,  fl  Wall.  T69,  18  L.  ed.  870, 
construed  tbe  act  of  Congress  of  August  6, 
IBSl,  entitled,  "An  Act  to  Confiscate  Prop- 
erty Used  for  Insurrectionary  Purposes." 
That  act  provided  for  the  seizure  of  such 
property  and  its  condemnation  in  the  dis- 
trict or  circuit  court  having  jurisdiction 
«f  the  amount,  or  in  admiralty  in  any  dis- 
trict in  which  the  property  might  be  seized, 
and  authorized  tbe  Attorney  General  to  in- 
stitute proceedings  of  condemnation.  In 
that  case  it  was  held  that  in  tbe  condemna- 
tion of  real  estate  or  property  on  land  the 
proceedings  were  to  be  shaped  in  general 
conformity  to  the  practice  in  admiralty, 
but  in  respect  to  trial  by  jury  and  excep- 
tions to  evidence  the  proceedings  should 
conform  to  the  course  of  proceeding  by  in- 
formation on  tbe  common-law  side  of  tbe 
court.  It  was  held  that  whers  proceedings 
for  the  forfeiture  of  real  estate  were  bad 
in  conformity  with  the  practice  in  courts 
of  admiralty,  they  could  not  be  reviewed  in 
this  court  by  appeal,  and  that  tbe  case 
could  come  here  only  for  the  purpose  of  re- 
Tersing  tbe  decree  and  directing  a  new  trial. 
In  tbe   case  of  Morris's   Cotton    (Morris 

|v.  United   States)    8   Wall.  607,   19   L.   ed. 

•  4S1,  this  court  *  had  under  consideration 
tbe  acta  of  1881  and  of  July  17,  1862. 
which  act  provided  (32  Stat,  at  L.  680, 
691,  S  7,  cbap.  195,  U.  S.  Comp  Stat.  1601,  p. 
3823)  for  the  institution  of  proceedings  in 
the  name  of  the  United  State  in  any  dis- 
trict court,  etc.,  where  the  property  might 


be  found,  etc.,  "which  proceedings  shall  cc:i- 
form  as  nearly  as  may  be  to  proceedings 
in  admiralty  or  revenue  cases."  In  the 
Morris  Case  it  waa  said: 

"Where  the  seicure  is  made  on  navigable 
waters,  within  the  0th  section  of  tbe  judi- 
ciary act,  the  case  belong  to  the  instance 
side  of  the  district  court;  but  where  th« 
seizure  waa  made  on  land,  the  suit,  though 
in  the  form  of  a  libel  of  information,  is  an 
action  at  common  law,  and  the  claimanta 
are  entitled  to  trial  by  jury. 

"Seizurea,  when  made  on  waters  which 
are  navigable  from  the  sea  by  vessels  of 
10  or  more  tons  burden,  are  exclusively 
cognizable  in  the  district  courts,  subject 
to  appeal,  ae  provided  by  law;  but  all  seiz- 
ures on  land  or  on  waters  not  navi^ble, 
and  all  suits  instituted  to  recover  penalties 
and  forfeitures  incurred,  except  tor  seiiurea 
on  navigable  waters,  must  be  prosecuted  sa 
other  common-law  suite,  and  can  only  be 
removed  into  this  court  by  writ  of  error." 
This  jurisdiction  of  the  district  court  was 
known  to  Congress  at  the  time  it  passed 
the  pure  food  act,  as  were  the  decisions  of 
this  court  construing  tbe  former  acts  of 
Congress;  and  it  declared  that  such  pro- 
ceedings shall  conform  to  those  in  ad- 
miralty, as  near  as  may  be,  giving  to  either 
party,  however,  tbe  right  to  demand  a  trial 
by  jury  in  case  of  issues  of  fact  joined. 
We  think  this  act  must  be  held  to  hava 
been  passed  not  to  confer  a  new  jurisdiction 
upon  tbe  district  court,  but  in  recognition 
of  the  jurisdiction  already  created  in  seiz- 
ures upon  land  and  water.  The  act  makes 
no  reference,  in  conforming  the  proceed- 
ings as  near  as  may  be  to  those  in  ad- 
miralty, to  appellate  procedure.  It  leaves 
that  to  be  determined  by  the  nature  of  the 
case  and  the  Bt3.tutes  already  in  force.  It 
is  true  that  the  right  of  trial  by  jury  isg 
preserved,  where  demandcd'by  either  party.* 
We  think  Congress  inserted  this  provisian 
with  a  view  to  removing  auy  question  as  to 
the  constitutionality  of  tbe  act.  It  waa 
held  under  the  confiscation  acts,  although 
no  such  specific  provision  is  contained,  that 
tbe  action  provided  was  one  at  common  law, 
with  a  right  to  trial  by  jury.  The  7th 
Amendment  to  the  Constitution  preserves 
the  right  of  trial  by  jury  in  suits  at  com- 
mon law  involving  more  than  {20,  and  pro- 
vides that  no  fact  tried  by  a  jury  sball  be 
reviewed  otherwise  than  according  to  the 
rulea  of  the  common  law.  Having  in  mind 
tbese  provisions,  and,  as  well,  the  construc- 
tion of  the  previous  acta,  we  think  It  was 
the  purpose  of  Congress  to  leave  no  doubt 
as  to  the  right  of  trial  by  jury  in  the  law 
proceeding  for  condemnation  which  the  act 
intended  to  provide. 
These  proceedings  for  the  seizure  and  con- 
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damaktioB  of  propertj  whieh  is  impure 
Mlult«rat«d  ftre  intended  to  be,  in  a  sen 
■nmmaiy,  and  jet  the  statute,  u  we  hi 
construed  it,  gives  the  owner  a  right  to  a 
bearing  in  a  court  of  record,  with  a  right 
of   review   upon  queations   of   law  by  writ 
of  error   in   tlie  circuit   court  of   appeals; 
and,  where  more  than  tl,000  ii  involved, 
floallj  in  this  court  (S  S  of  the  circuit  court 
of  appeals  act).     It  is  to  be  noted  In  this 
eonuection  that  where  the  examinatiott  of 
•pecimene  of  food  or   drugi,   made  by   the 
JJepartmeiit  of  Agriculture,  ibowi  that  the 
ftrtielea  are  adulterated  Oi  mubranded,  the 
partie*  from  whom  the  Bpecimena 
tained  are  ({  4  of  the  act)  given  a  hearing 
before   the  matter   i*   oertiBed   to  the   dia- 
triet  attoruej  b^  tba  Secretary  ol  Agrioul- 
tore. 

We  do  not  think  it  WM  Intended  to  liken 
Um  proceediDga  to  thoee  lu  admiralty  be- 
yond the  aeiiure  of  the  property  by  procew 
«m  rem,  then  giving  the  case  tbe  character 
«f  a  law  action,  with  trial  by  jury  if  de- 
manded, and  with  the  review  already  ob- 
taining in  actions  at  law.  It  ii  true  that, 
2  U  the  action  is  tried  in  the  district  court 
?  without  a'jury,  the  circuit  court  of  ap' 
peali  i*  limited  to  a  couBideration  of  auch 
questions  of  law  aa  may  have  been  presented 
1^  the  record  proper,  independently  of  the 
apecial  flnding.  Campbell  v.  United  States, 
224  U.  S.  »D,  66  L.  ed.  aS4,  32  Sup.  Ct. 
Bep.  3S8.  But  the  party  on  jury  trial  may 
reserve  his  exceptions,  take  a  bill  of  ea- 
•aptions,  and  have  a  review  upon  writ  of 
error  in  the  manner  we  have  pointed  out. 
It  is  insisted  for  the  government  that 
inasmucb  aa  the  hearing  in  the  circuit  court 
of  appeals  upon  appeal  wa«  without  ob- 
jection by  the  claimant,  the  jurisdictional 
objection  was  waived.  We  cannot  take 
tbat  view  Aa  we  construe  the  statute,  the 
elr«ult  court  of  appeals  had  no  jurisdic- 
tion upon  the  appeal,  and  neither  the  ac- 
tion of  the  court  nor  the  consent  of  tlir 
parties  could  give  it.  Leo  Lung  On  v. 
United  States,  8fl  C.  C.  A  S13,  159  Fed. 
125;  Jones  v.  La  Vallette,  B  Wall.  679,  18 
L.  ed.  SSO;  United  States  v.  Emholt,  105 
V.  8.  4U,  26  L.  ed.  ]077j  Perei  v.  Fernan- 
dez, SOS  U.  B.  SO,  100,  SO  L.  ed.  042,  049, 
Z«  Sup   Ct.  Rep.  B61. 

As  the  Circuit  Court  of  Appeals,  in  our 
opinion,  proceeded  without  jurisdiction  by 
reason  of  the  appeal,  this  court,  having  ac- 
quired juriedietion,  should  reverse  the  judg- 
ment of  the  Circuit  Court  of  Appeals,  and 
mnand  the  case  to  that  court,  with  la- 
atrQctions  to  dismiss  the  appeal  for  want 
«f  jurisdiction.  Union  ft  Planten'  Bank  v. 
Hempbis,  1B9  U.  B.  Tl,  47  L.  ed.  Tli,  23 
Sap.  Ct.  Rep.  604. 

judgment   accordingly. 
■For  oUker  cases  see  sa 


MOITOPOLlEa      (I     16*)  —  COMBISATIOH     BT 

Cabbierb  —   Stoctk      Cowtboi.  —   "ttw- 

BTSATNT    or    INTCBSTATX    OOMMKBOI." 

1.  A  combination  which  placea  rallroada 
enga^d  in  interstate  commerce  in  such  a 
relation  as  to  create  a  sioEle  dominatii^ 
control  in  one  corporation  whereby  naturu 
and  existing  competition  in  interstate  com- 
merce is  unduly  restricted  or  suppressed 
constitutes  a  restraint  of  interst^  com- 
merce forbidden  by  tbe  Sherman  anti-trust 
act  of  July  2,  18S0  {^6  Btat.  at  L.  200, 
chap.  647,  U.  B.  Comp.  SUt.  1801,  p.  3200), 
whether  aocomplished  through  a  holding 
company  or  through  a  direct  transfer  of  a 
dominating  steck  interest  from  one  com- 
pany to  the  other. 

FSd.  Note.— Far  olber  easM.  see  Uonopolles. 
Cent.  Dl«.  I  U;    D«,  Otg.  I  IB.» 

For  other  dellDlUons.  see  Words  and  Plirsses. 
vol.  T,  p.  eiM.] 
MOITOPOLIES    (|    16*}  —  Cdubiitatioit    BT 

Cabbi  BBS— Stock  Contboi,. 

2.  A  purdiase  by  one  railway  company  of 
a  dominating^  stock  interest  in  another, 
though  legal  in  tha  state  where  made,  and 
within  corporate  powers  conferred  by 
state  authority,  cannot  escape  condemnation 
under  the  Sherman  anti-trust  act  of  Jnly 
2,  1890,  If  it  contravenes  the  prohibiUona 
of  that  statute  against  combinations  and 
conspiracies  in  >^eetraint  of  trade,  enacted 
by  Coogreas  in  the  exercise  of  ite  supreme 
authority  over  interstate  commerce. 

[Ed.   Note.— Pot    other  cues,    see   Uonopollee, 
enC.  Dig.  1  11;    Dec.  Dtg.  1  U.*l 
M0ITOPOI.ie8     (|     16*)  —  COMBIWATTOH     BT 

Carriers — Stock  Oontroi^— "Combisa- 
Tiow  IK  Restbaiitt  of  Trade." 

3.  The  acquisition  by  the  Union  Pacific 
Eailroad  Company,  then  operating  a  line 
from  Missouri  river  points  to  Portland,  and 
thenoe  to  San  Francisco  by  steamship  con- 
nection, of  46  per  cent  of  the  outstanding 

pltal  stock  of  the  Southern  Pacific  Com- 
pany, with  tbe  intent  and  result,  not  only 
of  securing  the  California  connection  ai 
Ogden  over  the  Central  Pacific  line,  and 
thus  effecting  such  a  continuity  of  the 
Union  Pacific  and  Central  Pacific  lines  from 
the  Missouri  river  to  Ban  Francisco,  as  was 
contemplated  by  the  acte  of  July  1,  1962 
(IS  Stat  at  L.  489,  chap.  120),  July  2, 
1804  (13  SUt.  at  L.  366,  chap.  216),  and 
Jnne  20,  1874  (18  Stat,  at  L.  Ill,  chap. 
331,  U.  S.  Comp  SUt.  1901,  p.  3577),  but 
of  obtaining  the  dominating  control  of  the 
tire  Southern  Pacific  system,  consisting 
lines  by  water  and  rail,  together  forming 
transportation  system  from  New  York 
and  other  Atlantic  porte  to  San  Francisco 
and  Portland  and  other  Pacific  coast  points, 
with  various  branches  and  connections,  be- 
sides a  steamship  line  from  San  Franctsoo 
to  Panama,  and  from  San  Francisco  to  the 
Orient,  and  a  half  interest  in  another  line 
between  the  two  latter  points,  which  system 
actively  competing  with  the  purchae- 

:  Am.  Dies.  UOI  to  date,  *  Rep'r  Indaue 
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ine  road  for  intontate  bn(ineu,  lArge  in 
Torama,  tIioU|;ii  imftll  in  cdtnparUon  with 
the  total  tr&Se  earrled,  erMtea,  contniT 
to  tbe  act  of  July  2,  1890,  a  combiaAtion  in 
rcBtraint  of   interstita  trad*. 

[Bd,  Not«^IV)r  other  an*,  ■••  UonapoltM, 
C«nt.  Dig.  I  11:    Dec  Dig.  |  «.• 

Tot  ouiir  dsBDltlODi.  hs  Words  ud  PbTman, 
vol.  1  pp.  UTS,  1I7«:    Tol.  I,  p.  noC] 

MOROPOLIKS     (I    S4*) — IlfJUNCTID^T — SCOFE 

OF  HsLnr. 

4.  Tbe  federal  distriet  court,  in  relieving 
Bg&inst  a  combinatioD  in  restraint  of  in- 
teratate  trade,  created  contrary  to  the  act 
of  July  2,  1880,  by  tho  acquisition  by  the 
Union  PociQe  Railroad  Company  of  a  dom- 
inant stock  inbereat  In  the  Southern  Pacifio 
Company,  a  competing  railway  ayitem, 
•hould,  t^  ita  decree,  provide  againit  the 
rigbt  to  vote  BUch  itock  while  in  the  own- 
erehip  or  control  of  the  Union  Pacific  Rail- 
road Company,  or  any  corporation  owned  by 
It,  or  while  held  for  it  by  any  corporation 
or  peraoD,  and  forbid  any  transfer  or  dia- 
position  thereof  in  aueh  wise  aa  to  con- 
tinue ita  control,  and  ihould  enjoin  the 
payment  of  dlTidenda  on  the  stock  while  so 
field,  except  to  a  reeelver  appointed  by  the 
court  to  collect  and  hold  such  dividends  un- 
til disposed  of  by  its  decree. 

[Bd.  Note.— for  qQibt  case*.  M*  HDnapoItB. 
Out.  DIK.  i  17  1    Dec  Dig.  |  H.*] 

HoitoPouES  (I  24*)— DiBBoLtmoN  — Die- 

P08ITI0IT    OF    PBOPBBTT. 

B.  Any  plan  tor  the  ditposition  of  the 
shares    of   stock   of    the    Bouthem    Pacific 


Pacific  Railroad  Company,  contrary  to  the 
»ct  of  July  8,  1690,  prohibiting  eombina- 
tione  in  the  restraint  of  interstate  trade, 
must  be  such  aa  effectively  to  diiaolve  the 
nnlawful  combination,  and  must  be  subject 
to  the  approval  and  decree  of  the  district 
court,  which  shall  proceed,  upon  the  presen- 
tation of  any  plan,  to  hear  the  (government 
ftnd  the  defendants,  and  [Day  bring  in  any 
additional  parties  whose  presence  may  be 
necessary  to  a  final  disposition  of  the  stock 
In  eonforml^  to  the  views  of  the  Supreme 
fkiurt. 

[Cd.  Note.— Tor   otber  ea««,   *••  Uonapollsa, 
Cant  Dig.  I  IT;    I>ea.  Dl|.  1  «.•] 

HonOPOLIBB    (I   24*)— DiBSOLUTlOIT, 

0.  Nothing  in  the  decision  of  the  Federal 
Supreme  Court  that  the  acquisition  by  the 
Union  Pacific  Railroad  comjiaiiy  of  a  dom- 
inant stock  interest  in  the  Southern  Pacific 
Company  constitutes  a  restraint  of  inter- 
state commerce  forbidden  by  the  act  of  July 
t,  16S0,  should  be  construed  aa  preventing 
the  government  or  any  party  in  interest,  if 
•o  desiring,  from  presenting  to  the  district 
eourt  a  plan  for  permitting  the  Union 
Pacific  Company  to  retain  the  California 
eonnection  at  Ogden  over  the  Central  Paoiflc 
line,  and  thus  effect  such  a  continuity  of 
the  Union  Pacific  and  Central  PocIBs  line* 
from  the  Missouri  river  to  San  Francisco  aa 
WKS  eontemplated  by  the  acts  of  July  1, 
180S,  July  8,  18fl4,  and  June  20,  1874,  or 
M  preventing  the  court  from  adopting  and 
■Vec  etlur  ass  as  s«*  sams  topla  k  |  aojuax  ts 


giving  effect  to  any  such  plan  ao  presented. 
[Id.    Note.— For   othsr   eun.    ■••   HonopeUae, 
Cant.  Die  I  IT  :     Dec  Dig.  |  M.*] 

UoKOPOUES  II  24*)— DisBOLunoi*. 

7.  Plana  for  diaaolving  a  combination  cr» 
ated  by  the  purchase  by  the  Union  Pacifia 
Railroad  Company  of  a  dominant  stock  in- 
terest in  the  Southern  Pacific  Company, 
which  the  Federal  Supreme  Court  ('■ids  ta 
constitute    a    restraint    of    interstate!    eom- 

je  forbidden  by  the  act  of  July  2,  1890^ 

■hould  be  presented  to  the  Federal  dU- 
trict  court  within  three  months  from  tb* 
receipt  of  the  mandate  of  the  Supreme 
Court,  failing  which,  or  upon  the  rejection 
by  the  court  of  plans  submitted  within  that 
period,  the  court  shall  proceed  by  receiver- 
abip  and  sale,  if  necessary,  to  dispose  of 
auch  stock  In  such  wise  aa  to  disa«l*a  tbe 
unlawful  combination. 

[Sd.  Nats.- For  ctbar  easH,  see  Honopeliss, 
Cent.  Dig.  f  IT ;     Deo.  Dig.  i  M.'] 

[No.  446.1 

Argued   April    19,   22,   and   83.    1B12      D»> 

cided  December  2,   1912. 

APPEAL  from  the  Circuit  Court  of  tha 
United  States  for  the  District  of  Utab 
to  review  a  decree  dismissing  the  bill  in  ft 
suit  to  eoforoe  the  provisions  of  the  Sher- 
man anti-trust  act  against  certain  altered 
conspiracies  and  combinations  in  restraint 
of  interstate  commerce.  Reversed  in  parV 
the  District  Court  to  retain  jurisdiction  tfr 
see  that  the  decree  outlined  is  made  effeet- 
nal, 

See  same  case  below,  ISS  Fed.  102. 

The  facta  are  stated  in  the  opinion. 

Attomej     General 

Messrs.    Cordenlo    A. 
Frnnlc  B.   KellogK.  Special  Assistants  to- 
the  Attorney  General,  for  appellant. 

Messrs.  P.  F.  Donne  a    "  ""    ~    " 
for  appellees, 

Mr.  Paul  D.  Cravatb  for  appellees  JoMib 
H.  Schiff  and  Otto  B.  Kahn. 

Mr  James  M.  Beck  for  appellea  Jam— 
Stillman. 

MeasreL  H.  F.  Stambanch  and  D.  T.  Wat- 
son for  appellee  Henry  0.  Prick.  ^ 

'  Mr.  Justice  Dnj  delivered  the  opioioa* 
of  the  court: 

The  case  was  begun  in  the  United  States 
circuit  court  for  the  district  of  Utah  tA 
enforce  the  provisions  of  the  so-called  Sher- 
man anti-truit  act  of  1800  (26  Stat,  at  L. 
209,  chap.  647,  U.  B.  Comp  Btat.  1901,  p. 
3200)  against  certain  alleged  consplrade* 
and  combinations  in  restraint  of  interstate 
commerce.  The  case  in  its  principal  aspeet 
grew  out  of  the  purchase  by  the  Union  Pft- 
eifle  Railroad  Company  in  the  month  of 
February,  1901,  of  certain  shares  of  tha 
capital  stock  of  tDe  Southern  Paciflc  Com- 
pany from  the  deviscf^a  under  the  will  «l 
the   late    Gollls    P.   Huntington,    who   ba« 
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t«nD«rlj  owned  Um  stock.  Other  abuM 
of  Soutl]«Tn  Pftci&c  stock  vrera  acquirsd  aX 
tiM  skine  tima,  tb«  bolding  ol  ih«  Union 
PaciBe  smounting  to  TSD.OOO  eharea, 
about  37i  per  eent  (■ubaequently  InereuBd 
to  M  per  KDt)  ol  tba  outatandiiig  stock  of 
Um  Bouthem  Pseiflc  Company.  Ths  stock 
is  held  for  the  Upiod  Pa«ifla  Company  by 
«as  of  its  proprietary  eompsnies,  tba  Oro- 
(on  Sbort  Line  Railroad  Compsoy. 
SDTemmeut  contends  tliat  the  domiaation 
«TeT  and  eootrot  of  the  Soutfaem  Pacifle 
Company  given  to  the  Union  Pacific  Com- 
pany bf  this  pUTCbass  ol  stock  brings  the 
transaction  within  the  terms  of  the  anti- 
irtist  act,  A  large  amount  of  testimony 
was  taken  and  the  case  heard  before  loui 
•elrenit  jndgss  of  the  eighth  circuit,  result- 
ing in  a  decree  dismissing  the  bill.  183  Fed. 
102. 
o  Prior  to  tiM  stock  pnrcbasa  in  1901  the 
'  Union  Pacific*  system  may  briefly  be  de- 
■eribed  as  a  line  of  railroad  from  the  Mis- 
souri river  to  tbe  Paeifle  ooast;  namely, 
from  Omaha,  Nebraska,  or  perhaps  nMre 
strictly  from  Council  Bluffs,  lows;  and 
from  Kansas  City,  Missouri,  to  Ogden, 
Utah,  and  Portland,  Oregon,  with  various 
tranches  and  connections  and  a  line  of 
steamships  from  Portlasd  to  San  Francisco, 
-California,  and  from  Portland  to  the  Ori- 
4nt;  and  a  line  of  stesmships  from  Ban 
Frsneiseo  to  ths  Orient  (tba  Occidental  A 
Oriental  Bteamship  Company),  in  whleb  ths 
Union  Pacifle  and  the  Southern  Pacific  each 
«WDed  a  halt  interest.  The  main  line  from 
-Council  Bluffs  to  Ogden,  a  little  over  1,000 
aiilea  in  length,  with  tbe  branch  from  Kan- 
sas City,  through  Denver,  Colorado,  to 
-Cbeyenn^  Wyoming,  on  the  main  line,  was 
-owned  aad  operated  by  tbe  Union  Pacific-, 
tbe  line  from  Granger,  Wyoming,  on  the 
main  line  of  tbe  Union  Pacific,  to  Hunting- 
ton, Oregon,  was  owned  and  operated  by 
the  Oregon  Short  Line  Railroad  Company, 
tbe  capital  stock  of  which  was  owned  by  tlie 
Union  Pacific;  and  ths  line  from  Hunting- 
ton to  Portland  was  owned  and  operated  by 
tiM  Oregon  Bailroad  k  Navigation  Company, 
tbe  stock  ownership  of  which  was  in  the 
Oregon  Short  Line  Tbe  boat  line  from 
Portland  to  San  Prancisoo  and  to  the  Orient, 
ths  Portland  A  Asiatic  Bteamsbip  Company, 
was  organized  early  in  1901,  its  stock  be- 
ing owned  by  the  Oregon  Railroad  A  Navi- 
gation   Company. 

The  Southern  Pacifle  Company,  a  holding 
•ompany  of  the  state  of  Kentucky,  also  en- 
gaged in  operating  certain  lines  of  rail- 
voad  Doder  lease,  controlled  a  line  of  rail- 
road extending  from  New  Orleans  through 
Xiouisiana,  Texas,  New  Mexico,  Arisona, 
California,  and  Oregon  to  Portland,  reach- 
,      tng  Los   Angeles   and   San  Francisco,  wltfa 


sevsral  bnuwb  lines  and  eeaBMtiotts  •«• 
tending  into  tributary  territory.  A  tins  of 
boats  iunnin(  betwssn  Maw  York  and  Nenr 
Orleans  was  also  ownsd  and  operated  bf 
tbs  Sontbern  Pacific,  and  later  the  samaB 
ships  entered  tbe  port  of'QalvestoD,  whers" 
also  the  Southern  Pacifle  reached  tidewater, 
and  it  had  branches  sxteDding  to  various 
points  in  northern  Texas,  connecting  with 
other  linee  of  road.  Tbe  Southern  Pacific 
also  operated,  under  lease,  ths  railroad  of 
the  Central  Pacific  Railway  Company,  all 
ths  stock  of  which  is  owned  by  tha  Southern 
Pacifle.  Tbs  lines  of  the  Central  Pacifle 
consisted  of  the  road  from  San  Francisco  to 
Ogden,  about  600  miles,  in  length,  and  con- 
necting at  tbe  latter  plaos  with  ths  Union 
Pacific  and  the  Denver  A  Rio  Grande  Rail- 
road Company's  line.  It  also  bad  various 
branches  in  and  about  California,  aggregat- 
ing In  mileage  about  600  miles.  The  South- 
ern Paeifie  also  owned  a  majority  of  tha 
stock  of  tbs  Pacifle  Mail  Steamship  Com- 
pany, which  operated  a  line  of  eteamships 
plying  to  ports  in  ths  Orient  and  running 
between  San  Francisco  and  Panama,  which, 
with  the  Panama  Railroad  and  its  boats, 
constituted  the  so-called  Panama  Route. 

The  contention  of  the  government  is  that, 
prior  to  the  stock  purchase,  ths  Union 
Pacifle  and  Southern  Pacifle  were  compet- 
ing systems  of  railroad  engaged  In  inter- 
state commerce,  and  acted  Independently 
aa  to  a  large  amount  of  such  carrying  trade, 
and  that  since  the  acquisition  of  tbe  stock 
in  question  ths  dominating  power  of  the 
Union  Pacific  has  eliminated  competition  ha- 
tween  these  two  systems,  and  that  such 
domination  makes  the  combination  one  In 
restraint  of  trade,  within  tbe  meaning  of 
the  Itt  section  of  the  act  of  Congress  ol 
July  2,  1800,  and  tbe  transsction  an  at- 
tempt to  monopoiiss  interstate  trade  within 
the  provisions  of  the  Sd  section  of  the  act 

In  view  of  the  recent  consideration  of  the 
history  and  meaning  of  tbe  act  (Standard 
Oil  and  Tobacco  Caaea,  221  U.  S.  1,  SB  L. 
ed.  eiB,  34  L.ILA.(N£  )  834,  31  Sup.  Ct 
Rep.  602,  and  221  U.  8.  100,  GS  L.  ed.  663, 
31  Sup.  Ct  Rep.  632,  respectively),  il 
would  be  superfluous  to  enter  upon  any  gen- 
eral consideration  of  its  origin  and  scope. 
In  certain  aspects  the  law  has  been  thoi^ 
oughly  eonsidered  and  its  construction  ao- 
thoritatively  settled,  and  in  determining  the  9 
present  eontroversy  we  need  but'briefly  re-* 
state  some  of  the  conclusions  reached.  Ths 
act  appliea  to  interstate  n^lroads  as  carri- 
ers conducting  iaterstate  commerce,  and  one 
of  tbe  principal  lustrumentalltiea  thereof. 
United  Statea  r  Trans-Mtasouri  Freight 
Asso.  166  U.  S.  £90,  41  L.  ed.  lOOT,  17  Sup. 
Ct  Rep.  B4fl;  United  StatM  t.  Joint  Traflls 
Asso.  ITl  U.  S.  IHIS,  43  U  ed.  260,  10  Sup. 
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Ct  Bep.  £0.  Tha  act  U  intended  to  rescb 
MKubinAtioiu  ud  conspiraciea  which  re- 
■trsiu  freedom  of  uHon  in  intentate  trade 
•Dd  commerce,  and  nndulf  luppreu  or  re- 
strict the  play  of  competition  in  the  eoa- 
dnct  thereof.  United  Statei  v.  Joint  Traf- 
fic Amo.  BUprA.  In  that  case  an  agreement 
between  eompeting  interstate  railroadi  for 
the  purpose  of  fixing  and  maintaining  rates 
was   condemned. 

"It  it,"  »aid  the  conrt  (p.  S71),  "the 
combination  of  these  large  and  powerfnl  eor- 
porations,  covering  raBt  sections  of  terri- 
tory, and  influencing  trade  throughout  the 
whole  extent  thereof,  and  acting  ae  one 
body  in  all  matters  over  which  the  combi- 
nation extends,  that  constitutes  the  alleged 
evil,  and  in  regard  to  which,  so  far  as  the 
combination  operates  upon  and  restrains  in- 
terstate commerce.  Congress  has  power  to 
legislate  and  to  prohibit." 

In  the  Northern  Securities  Co.  v.  United 
Statee,  103  U.  S.  IBT,  48  L.  ed.  STB,  Z4  Sup, 
Ct.  Rep  43G,  this  court  dealt  with  a  com- 
bination differing  in  character  from  that 
considered  in  the  Trans-Missouri  and  Joint 
Trafflc  Cases,  and  it  was  there  held  that  the 
transfer  to  a  holding  company  of  the  stock 
of  two  competing  interstate  railroads,  there- 
by effectually  destroying  the  power  which 
had  theretofore  existed  to  compete  in 
interstate  commerce,  was  a  restraint  upon 
aucb  commerce,  and  Mr.  Justice  Harlan,  an- 
nouncing the  sffirmance  of  the  decree  of  the 
circuit  court,  said   (p.  337)  : 

"In  all  the  prior  cases  in  this  court  the 
anti-trust  act  has  been  construed  as  forbid- 
ding any  combination  which,  by  its  neces- 
sary operation,  destroys  or  restricts  free 
K  competition  among  those  engaged  in  intcr- 
•  state  commerce;  in'other  words,  that  to  de- 
stroy or  restrict  free  competition  in  inter- 
State  commerce  was  to  restrain  such  com- 
merce. Nor,  can  this  court  say  that  such 
a  rule  is  prohibited  by  the  Constitution,  or 
is  not  one  that  Congress  could  appropriate- 
ly prescribe  when  exerting  its  power  under 
the  commerce  clause  of  the  Constitution! 
Whether  the  free  operation  of  the  normal 
laws  of  competition  is  a  wise  and  wholesome 
rule  for  trade  and  commerce  is  an  economic 
question  which  this  court  need  not  consider 
or  determine." 

Mr.  Justice  Brewer,  who  dellTered  a  con- 
curring opinion,  while  expressing  the  tIbw 
that  the  former  cases  were  rightly  decided, 
said  that  they  went  too  far  in  giving  the 
reasons  for  the  judgments,  and  declared  his 
view  that  Congress  only  intended  to  reach 
and  destroy  those  contracts  which  were  in 
direct  restraint  of  trade,  unreasonable,  and 
against  public  policy.  He  was  nevertheless 
emphatic  in  condemning  the  combination  ef- 
fected by  the  Northern  Securities  Company 


and  the  transfer  of  stocks  to  it,  which  poU- 
ey,  In  declared,  might  be  extended  until  a 
single  corporation  with  stoclu  owned  by 
three  or  four  parties  would  be  ia  practical 
control  of  both  roads;  or,  viewing  the  poaal- 
bilities  of  combination,  the  control  at  Om 
whole  transportation  system  of  the  country; 
and,  in  concluding  his  concurring  opinion, 
said   (p.  3S3}  ; 

"It  must  also  be  remembered  that  under 
present  conditions  a  single  railroad  is,  if 
not  a  legal,  largely  a  practical,  monopoly, 
and  the  arrangement  by  which  the  control 
of  these  two  competing  roads  was  meiged 
in  a  single  corporation  broadens  and  ez< 
tends  such  monopoly.  I  cannot  look  upon 
it  as  other  than  an  unreasonable  combina- 
tion in  restraint  of  interstate  commeros, — 
one  in  conflict  with  state  law,  and  within 
the  letter  and  spirit  of  the  statute  and  tha 
power  of  Congress." 

Of  the  Sherman  act  and  kindred  statute^ 
this  court,  speaking  by  Mr.  Justice  M> 
Kenna,  said  in  National  Cotton  Oil  Co.  v. 
Texas,  197  U.  S.  US,  129,  40  L.  ed.  SSB, 
094,  26  Sup.  Ct  Sep.  379:  | 

•  "According  to  them,  competition,  not  com-* 
bination,  should  be  the  law  of  trade.  If 
there  ia  evil  in  this,  It  is  accepted  as  leas 
than  that  which  may  result  from  the  uui&- 
cation  of  interest,  and  the  power  such  unl- 
flcatioQ  gives  And  that  legislatures  may  so 
ordain  this  court  has  decided.  United 
States  V.  E.  C.  Enlght  Co.  156  U.  S.  1,  39 
L.  ed  326,  IS  Eup.  Ct.  Bep.  249;  United 
States  V.  Trans-Missouri  Freight  Aaso.  ISA 
U.  8.  290,  41  L.  ed.  1007.  17  Sup.  Ct  Rep. 
S48;  United  States  *.  Joint  Traffic  Aeso.  171 
U.  S.  SOS,  43  L.  ed.  2Gg,  IB  Sup.  Ct  Rep. 
£6;  Northern  Securities  Co.  v.  United 
Statee,  193  U.  B.  197,  48  L.  ed.  BTB,  24  Sup. 
Ct.  Rep.  43S)  Swift  i.  Co.  v.  United  BtatM, 
IBfl  U.  S.  37S,  40  L.  «d.  GIS,  25  Sup.  Ct 
Rep.  276." 

In  the  recent  discussion  of  the  history 
and  meaning  of  the  act  in  the  Standard  Oil 
and  Tobacco  Cases  this  court  declared  that 
the  statute  should  bs  given  a  reaaonahla 
construction,  with  a  view  to  reaching  thos* 
undue  restraints  of  interstate  trade  whidh 
are  intended  to  be  prohibited  and  punished) 
and  in  those  easea  it  Is  clearly  stated  that 
the  decisions  In  the  former  cases  had  been 
made  upon  an  application  of  that  rule,  and 
there  was  no  suggestion  that  they  had  not 
been  correctly  decided.  In  tbe  Tobacco  Caaa, 
after  referring  to  the  previous  decision  ia 
the  standard  Oil  Case  and  the  decisions  la 
the  Trans-Missouri  and  Joint  Traffic  Cssm, 
the  doctrine  was  tersely  sumniariEed  by 
the  Chief  Justice,  speaking  tor  tbs  court,  ■• 
follows    (p.   17B): 

"Applying  the  rule  of  reason  to  the  con- 
struction of  the  statute,  it  wss  held  In  tlw 
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Stutdu'd  Oil  Cue  Uwt,  aa  the  wordi  'n- 
«ti«int  of  trkde'  at  common  Uv  and  in  the 
l«w  of  tliia  eountiy  At  ths  time  of  the  sdop- 
ticiii  of  tbe  anti-truat  act  only  embrkeed  kcti 
«r  eontrActa  or  agreeementB  or  eombinaUona 
which  operated  to  the  prejudice  of  the  pub- 
lie  intereata  by  undulj  reatricting  competi- 
tioai,  or  unduly  obatructing  th«  due  eouiee 
of  trade,  or  which,  either  becauae  of  their 
ioherent  nature  or  effect,  or  because  of  the 
evident  purpoae  of  the  acta,  eta.,  iujurioua- 
l;  restrained  trade,  that  the  worda  aa  uaed 
In  tbe  etatut«  were  deaigned  to  have  and 
did  hare  but  a  lUce  aignificaace.     It 


Bormal  and  uanal  contracta  to  furtber  trade 
by  reaorting  to  all  normal  methode,  vhethor 
by  agreement  or  otbemise,  to  accomplish 
•neh  purpose.  In  other  words,  it  was  held 
not  tbat  acta  which  the  atatute  prohibited 
could  be  removed  from  the  control  of  ita 
prohibit] ona  by  a  finding  that  they  were 
Teaaonabte,  but  that  the  duty  to  interpret 
which  inevitably  aroee  from  the  general 
character  of  the  term  'restraint  of  trade' 
required  that  the  worda  'reetraint  of  trade' 
•hould  be  given  a  meaning  which  would  not 
deatroy  the  individual  right  to  contract, 
and  render  difBcuU,  if  not  impoBaible,  any 
movemeut  of  trade  in  the  channels  of  in- 
teratato  commerce,— tbe  free  movement  of 
which  it  waa  tha  purpose  ot  the  statute  to 

We  take  it,  therefore,  that  it  may  be  re- 
garded aa  settled,  applying  the  atatute  aa 
construed  in  the  decisions  of  this  court,  that 
a  combination  which  places  railroads  en- 
gaged in  interetata  commerce  in  such  rela- 
tion a*  to  create  a  single  dominating  con- 
trol in  one  corporation,  whereby  natural 
and  existing  competition  in  interstate  oom- 
■nerce  is  unduly  restricted  or  auppreased, 
la  within  the  condemnation  of  tha  act. 
While  the  law  may  not  be  able  to  enforce 
competition,  it  can  reach  combinations 
which  render  competition  Impracticable, 
Bwift  &  Co.  T,  United  States,  196  U.  S.  875, 
49  L.  ed.  618,  EG  Sup.  Ct.  Rep.  276. 

Nor  do  we  think  it  can  main  any  differ- 
ence that  inatead  of  reaorting  to  a  holding 
company,  as  was  done  in  the  Northern  &e- 
-enrities  Case,  the  controlling  interest  in  the 
atock  ot  one  corporation  ia  transferred  to 
tbc  other.  The  domination  and  control,  and 
tbe  power  to  suppress  competition,  are  ac- 
quired  in  the  one  ease  no  less  than  in  the 
other,  and  the  resulting  miscbSef,  at  which 
the  statute  was  aimed,  is  equally  effective 
wblehever  form  is  adopted.  The  atatute  in 
tta  terms  embraces  every  contract  or  com- 
bination, in  form  of  trust  or  otherwise,  or 
BConspiracy  in  reetraint  of  trade  or  com- 
Tneroe.    This  eonrt  baa  repeatedly* held  this 


general  phraaeology  unbraces  all  forma  of 
combination,  old  and  new.  "In  view  of  tbe 
many  new  forma  of  contracts  and  oomblna- 
tions,"  said  the  Chief  Justice  in  the  Stand- 
ard Oil  Case  (p.  69),  "which  were  being 
evolved  from  existing  economic  conditions, 
it  was  deemed  essential  by  an  all-embracing 
enumeration  to  make  aure  tbat  no  form  of 
contract  or  combination  by  which  an  undue 
restraint  ot  interstate  or  foreign  commerce 
waa  brought  about  could  save  such  restraint 
from  condemnation."  A  more  effectual  form 
of  eombination  to  secure  tbe  control  of  a 
competing  railroad  than  for  one  road  to  no- 
quire  a  dominating  stock  interest  in  tha 
other  could  hardly  be  conceived.  It  It  la 
true,  aa  contended  by  the  governmjiit,  tbat 
a  atocic  intereat  sufGcient  for  the  purpose 
was  obtained  in  the  Southern  Pacific  Com- 
pany, with  a  view  to  securing  the  control 
of  that  company  and  thus  destroying  or  r^ 
stricting  competition  with  the  Union  Pacific 
in  interstate  trade,  the  transaction  was,  in 
our  opinion,  within  the  terms  of  tbe  stat- 
uU. 

That  the  purchase  was  legal  in  the  state 
where  made,  and  within  corporate  povrera 
conferred  by  state  authority,  constitutes  no 
defense,  if  it  contravenes  the  provisions  of 
the  anti-trust  act,  enacted  by  Congress  in 
the  exercise  of  supreme  authority  over  In- 
terstate commerce^  Northern  Securities  Co. 
T.  United  Btatea,  193  D.  S.  334,  48  L.  ed. 
S99,  24  Sup.  Ct.  Hep.  436;  Standard  Oil 
Co.  T.  United  Statea,  221  U.  S.  68,  65  L. 
ed.  648,  34  L.K.A.(N.S.)  8.14,  31  Sup.  Ct. 
Bep.  fi02;  United  States  T.  American  Tobao- 
co  Co.  221  U.  S.  183,  65  L.  ed.  695,  31  Sup. 
Ct.  Rep.  632. 

It  is  said,  however,  and  this  was  the  view 
of  the  majority  of  the  circuit  judges,  tbat 
these  railroads  were  not  competing,  but 
were  engaged  in  a  partnership  in  interatat* 
carriage  as  connecting  railroada;  and  It 
was  further  said  that  the  Southern  Paclfliv 
because  of  ita  control  ot  tbe  line  from  Ogden 
to  San  Francisco  and  other  California  pointa, 
waa  the  dominating  partner.  A  lai^ 
amount  of  the  testimony  in  this  voluminoua 
record  waa  given  by  railroad  men  ot  wide 
experience,  business  men  and  shippers,  who,g 
with*  practical  unanimity,  expressed  the' 
view  that,  prior  to  the  stock  purchase  In 
question,  Union  Pacific  and  Southern  Pacif- 
ic systems  were  in  competition,  sharp,  well- 
deSned,  and  vigorous,  tor  interstate  trade. 
To  compete  is  to  strive  for  something 
which  another  is  actively  seeking  and  wishes 
to  gain.  The  Southern  Pacific,  through  ita 
agents,  advertisements,  and  literature,  had 
undertalccn  to  obtain  transportation  for  ita 
"Sunset"  or  southerly  route  across  the  con- 
tinent, while  the  Union  Pacifle  had  en- 
deavored   in   the   same   territoir  to  havo 
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Inigbt  ahippad  bj  wmj  of  iti  own  uid  eon- 
■oetlng  linw,  thua  Moaring  tor  itwll 
■bout  1,000  milea  of  tho  haul  to  tha  eout 

To  preMTTO  from  undue  reatrunt  tb*  fiM 
ftotion  of  coinpatition  in  IntentaM  commBrce 
waa  ib»  purpou  whteh  cootrollad  Congreu 
in  enkcting  this  itatute,  uid  th«  courb 
abould  eoiutnia  tha  law  with  a  Tiaw  to  ef- 
fecting the  abj«et  of  ita  enactment. 

Competitian  between  two  lucb  ayatema 
ooiuiata  not  only  in  making  rata,  which, 
ao  far  aa  the  ifaipper  waa  ooq  earned,  the 
proof  ahowa,  were  by  agreement  fixed  at 
tlte  aama  figure  whioheTer  route  wai  used, 
And  then  apportioned  among  the  eooneeting 
earriera  upon  a  baaia  aatiafactory  to  them- 
■elvea,  but  includea  the  character  of  the 
nerrice  rendered,  the  accommodation  of  the 
ahipper  in  handling  and  earing  for  freight, 
and  the  prompt  recognition  and  adjustment 
of  the  ■bipper'a  el  aims.  Advantages  in 
tbeae  lespeeta  were  the  aubjecta  of  repreaen- 
tatioD  and  the  baait  of  aolicitatlon  by  many 
acttTe,  oppoaing  agenciea,  The  mainte- 
nance of  theee  by  the  riTal  companSea  pro- 
moted their  busineaa  and  increased  their  rev- 
enoea.  The  inducement  to  maintain  theae 
pointa  of  advantage — low  rates,  auperiority 
of  service  and  accommodation —  did  not  re- 
main the  same  in  the  hands  of  a  single 
dominating  and  common  ownenbip  aa  it 
waa  when  they  were  the  subjects  of  active 
promotion  by  competing  owners  wboae  suc- 
■  cess  depended  upon  their  accomptiahment. 
•  *  The  consolidation  of  two  great  competing 
ayatenis  of  railroad  engaged  in  interstate 
eommerce  by  a  transfer  to  one  of  a  dominat- 
ing stock  lutereat  in  the  other  creates  a 
combination  which  restrains  interstate  com- 
merce within  the  meaning  of  the  statute, 
because,  in  destroying  or  greatly  abridging 
the  free  operation  of  competition  thereto- 
fore existing,  it  tends  to  higher  rates  (Unit- 
ed BUtes  V.  Joint  Traffic  Asso.  171  U.  S. 
on,  43  L.  ed.  SSO,  IS  Sup.  Ct.  Rep.  20).  It 
directly  tauds  to  less  activity  In  furnishing 
the  public  with  prompt  and  cdlcient  serv- 
ice In  carrying  and  handling  freight  and  in 
carrying  paaaengera,  and  in  attention  to 
and  prompt  adjustment  of  the  demands 
of  patrons  for  loaaea,  and  in  these  respects 
puta  interstate  commerce  under  restraint. 
Nor  does  it  make  any  difference  that  rates 
for  the  time  being  may  not  be  raised  and 
much  money  be  spent  in  improvemcnta  after 
tba  combination  is  effected.  It  is  the  scope  of 
such  combinations  and  their  power  to  sup- 
preaa  or  stifle  competition  or  create  monopo- 
ly which  determines  the  applicability  of  the 
»cL  Pearsall  v.  Great  Northern  R.  Co.  161 
U.  8.  e4S.  676,  40  L.  ed.  S3S,  MB,  16  Sup. 
Ct  Rep.  705;  United  States  v.  Joint  Traffic 
Aaso.  supra. 

It  la  urged  that  thia  oompetitlTa  tralBc 


waa  iaflnlteaimal  wtien  compared  with  Ika 
gross  amount  of  the  buaineaa  transacted  hf 
botb  roads,  and  ao  amali  as  only  to  amount 
to  that  incidental  restraint  of  trade  wbiek 
ought  not  to  Im  held  to  b«  within  tha  law; 
but  we  thinic  the  testimony  amply  sliowa 
that,  while  these  roads  did  a  great  deal  of 
business  for  which  they  did  nuc  compete^ 
and  that  the  competitive  business  waa  a. 
comparatively  small  part  of  the  aum  total 
of  all  traffic,  atate  and  interstate,  carried 
over  them,  nevertheless  auch  eompeting- 
trafflc  was  large  in  volume,  amounting  to- 
manj  millions  of  dotiars.  Before  the  trans- 
fer of  the  itociv,  t)iis  traffic  was  the  su^ 
ject  of  active  competition  bctweeo  these  sya- 
terns;  hut  by  reason  of  tha  power  arising 
from  such  transfer  it  has  since  been  placad 
under  a  common  control.  It  was  by  n«ft 
means  a*Degligihle  part,  but  a  large  and* 
valuable  part,  of  interstate  commerce  wfaiek 
waa  thus  directly  affected 

The  fact  that  the  Southern  Pacilla  had  a 
road  of  its  own  from  the  Uulf  to  the  Pacific 
coast  did  not  prevent  competition  for  tbla- 
traffic  The  Union  Pacific  end  its  connao- 
tions  were  engaged  in  the  same  cariying- 
trade,  and  as  a  matter  of  fact  were  compet- 
ing (or  that  trade  by  all  the  usual  means  of 
competition  resorted  to  by  rival  railroaA 
systems.  As  this  court  said,  speaking  by 
Mr.  Justice  Holmes,  in  Swift  k  Co.  v.  Unit- 
ed BUtes,  190  U.  E.  SOS,  49  L.  ed.  525,  2» 
Sup.  Ct.  Rep.  276:  "Commerce  among  ttk« 
states  is  not  a  technical  legal  conception> 
but  a  practical  one,  drawn  from  the  coursa- 
of  business."  That  commerce,  aa  condueta4 
from  the  East  to  the  Pacific  coast,  was,  in 
a  sutiatantial  part,  the  subject-matter  of 
rivalry  and  competition  t>etweeo  these  two 
syatems.  Since  the  stock  transfer  the  com- 
panies have  common  officers,  and  the  rival- 
soliciting  agenciea  have  been,  for  the  moat- 
part,  abandoned. 

It  is  contended  that  the  Union  Pacifls- 
was  but  a  connecting  road  and  really  had 
no  line  to  San  Francisco,  but  was  depend- 
ent upon  the  Southern  Pacific  for  such  terms- 
as  it  could  make  over  the  old  Central  Pacifie 
line  from  Ogden  to  San  Francisco.  Th« 
facta  diaclose,  aa  we  have  already  said,  that 
the  Union  Pacific  had  a  line  to  Portland 
by  way  of  the  Oregon  Short  Line  and  tha- 
Oregon  Railroad  k  Navigation  Company, 
and  thence  to  San  Francisco  b;  steamboai 
connection  It  may  be  admitted  that  this 
waa  a  much  longer  route  than  by  way  of 
the  Ogden  connection,  and  that,  as  a  prae- 
tical  matter,  nearly  all  of  the  freight  in- 
tended for  San  Francisco  and  nearby  pointa 
went  over  the  Ogden  routa;  nevertheleaa, 
the  Portland  routa  was  a  factor  in  rate  mak- 
ing to  the  coast,  and  the  testimony  show* 
that   the   Union   PaeiOc  and   the  Southans 
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Pacific,  up  to  tti«  tim*  of  th*  taU  of  th* 
stock,  bad  been  working  for  many  year* 
under  %  ((.tialsctorj  ■rrangement  m»  to 
9ratM.  It  ii  going  too  far  to  aaj  tbat  the 
•  Ualoa  Paciflo  wm  entirely  at  ihe'tnercy  of 
tba  Soatbern  Pacifls  in  making  rate*  far 
frei^it  b;  way  of  tba  Ogden  oonDection,  be- 
MKiaa  tfae  latter  eoinpan;^  controlled  the  old 
Central  Pacifie  line  to  Sao  Franciico.  It 
«ertaiul7  would  bave  been  very  detrimental 
to  tbe  Soutbem  PaciSc  to  have  declined  an 
arrangenient  tor  the  carriage  of  freight  re- 
«ei*ttd  from  tbe  Union  Pacific  and  ita  con- 
oeetiona  for  tranaportation  to  California  by 
•w^  of  tbe  Ogden  route.  The  traiSe  man- 
ager of  tbe  Southern  Pacific  teatifled  tbat 
tiie  diviaion  of  the  through  rate  from  Oma- 
lia  to  San  Franciaco  baa  been  tbe  aama  aince 
1S70 1  that  be  thought  it  unfair  to  the  South- 
«n  Pacific,  but  that  it  waa  the  beat  that 
«on]d  b«  obtained  at  the  time.  One  ol  the 
ceasona  for  tbe  Central  Pacifle  leaaing  ita 
iinea  to  the  Southern  Pacific,  aa  aet  forth 
fa  the  lease,  was  that  tbe  Union  Pacifle 
iiad  aecured  control  of  the  Oiegoo  Short 
Line,  and  thereby  obtained  an  outlet  to  tbe 
Pacific,  other  than  over  the  Central  Paeitle, 
"and  tbos  in  that  respect  placed  itaelf  in 
^poaition  to  the  intereata  of  the  Central 
nwiflc,"  and  that  it  waa  "not  only  to  tbe 
lieat  intereata  of,  but  abaolutely  neoeiaary 
4bat,  the  Central  Pacific  Kailroad  Company, 
Ib  order  to  maintain  itaelf  against  these  di- 
▼eraiona  (of  the  Union  Pacific  and  others), 
•bonld  be  operated  in  connection  with  a 
friMidly  through  line  to  the  waten  of  the 
AttanUe." 

Nor  do  we  think  it  can  be  justly  said 
tbat,  becanae  of  the  connection  with  the 
Bio  Grande  road  at  Ogden,  the  Southern 
ftclfle  waa  in  position  to  diaeriminate  at 
will  agalnat  tbe  Union  Pacific  in  aucb  wlae 
«•  to  greatly  impair  the  latter  road's  carry- 
tng  trade  npon  eaatbound  freight.  In  tbii 
«ouwction  it  la  said  that  alnee  the  eonioli- 
4atian,  notwitbatanding  tbe  former  pub- 
liabad  rat«a  are  maintained,  tbe  favoring 
attitode  of  the  Southern  Pacific  to  the 
TJnlon  Pacific  practically  destroyed  the  car- 
rying trade  from  Ogden  to  tbe  Eaat  for  the 
Rio  Orande  ayetem,  and  neeeaaitated  tba 
ecmatruction  by  the  latter  road  of  a  new 
^ecmnection  for  California  points,  and  tbat 
Tmdi  would  have  been  the  fate  of  the  Union 
Padfle  npon  diaagreement  aa  to  rates  with 
Um  Sonthem  Pacific.  In  refei«ae«  to  this 
point  we  tfaink  it  is  pertinent  to  eonaider 
tba  aets  of  Congress  known  aa  the  Pacific 
Baitroad  aets.  Theae  acta  required  tiie  two 
Toada,  the  Central  Paciflo  and  Union  Pacifle, 
t0  ha  "operated  and  used  for  all  purposes 
flf  eMnmnnieation,  travel,  and  tranaporta- 
tioB,  BO  far  aa  the  pnblle  and  goremment 
,  aa  one  eonneeted,  oontlnn- 


ons  line-  (12  Stat,  at  h.  48»,  AM,  aet  of 
July  1,  186Z,  I  IS,  ebap.  120),  and  la  flueb 
operation  and  use  "to  afford  and  seeiire  to 
each  equal  advantages  and  facilitiea  aa  to 
rates,  time,  and  transportation,  without  any 
diaerimination  of  any  kind  in  favor  of  tha 
road  or  buaineaa  of  any  or  either  of  said 
eompaniei  or  adverse  to  the  road  or  busi- 
nesa  of  any  or  either  of  the  othera.  .  .  ." 
(31  Stat,  at  L.  3Se,  SS2,  act  of  July  t, 
1304,  i  IS,  cbap.  216).  They  alto  autbor- 
iaed  the  eonsolidaUon  of  th*  roads.  Xhess 
acta,  it  la  said,  are  only  intended  to  secure 
the  permanent  physical  connection  ol  tba 
roads,  and  to  provide  for  equal  accommoda- 
tions upon  the  baaia  of  independent  carriage, 
and  outline  no  method  by  which  the  two 
roads  can  be  compelled  to  maka  a  joint 
through  rate,  and  tbat  at  tbe  time  of  the 
stock  transfer  there  was  no  auch  proviaion 
in  the  interstate  commeroe  acts.  Therefore, 
it  ia  said  that  the  Union  PaciSc,  no  leas 
than  the  Rio  Grande,  would  have  been 
practically  at  tbe  mercy  of  the  Southern 
Pacific  in  the  favorable  or  unfavorable 
treatment  which  might  have  been  accorded 
to  it  in  tbe  matter  of  through  busineaa  to 
be  transported  eastwardly.  The  purpose  of 
Congreas  to  aeoure  one  permanent  road  to 
the  coaat,  lo  far  aa  pbyaical  continuity  la 
coneernei^  Is  apparent;  hut  we  do  not  think 
the  acts  stop  with  that  requirement.  It  Is 
provided  that  facilities  aa  to  rates,  time, 
and  transportation  shall  be  without  anj 
discrimination  of  any  kind  In  favor  of 
either  of  said  companies,  or  adverse  to  the 
road  or  busineaa  ol  any  or  either  of  tlis|I 
othersi  and  the  purpose  of  Congress'to  se-~ 
cure  a  oontinuous  line  of  road,  operating 
from  the  Ulaaouri  river  to  the  Pacific  coast 
as  one  road,  ia  further  emphasised  In  the 
aot  of  Congiesa  of  June  20,  1874  (18  Stab 
at  L.  Ill,  chap.  331,  U.  S.  Comp.  Btst.  1901, 
p.  3677),  making  it  an  offenae  for  any  offi- 
cer or  agent  of  the  eompanles  authorised  to 
construct  the  roads,  or  engaged  in  tbe  op- 
eration thereof,  to  refuse  to  operate  and  u»s 
tbe  same  tor  alt  purpoaea  of  communica- 
tion, travel,  and  tranaportation,  so  far  aa 
the  publie  and  government  are  concerned,  aa 
one  continuous  line,  and  making  It  a  mia- 
demeanor  to  refuse,  in  such  operation  and 
use,  to  afford  and  secure  to  each  of  said 
roada  equal  advantagea  and  facilitiea  aa  to 
rates,  time,  and  transportation,  without  any 
discrimination  of  any  kind  In  favor  of  or 
adverse  to  any  or  either  of  said  eompanlsa. 
Such  practices  of  systematic  and  precon- 
certed discrimination  as  are  said  to  have 
destroyed  tbe  Bio  Grande's  carrying  trade 
as  a  connection  for  tbe  East  for  business  at 
Ogden  would  have  violated  the  statnt«  as 
diseriminationa  adverse  to  the  Union  PaeU ' 
ie,  and  be  equally  violative  of  the  U**n 
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and  spirit  of  the  kct*  of  Congress  Cer- 
tuiDly  sTich  discriminatiODE  coutd  ba  t*- 
•trftined  b^  the  coarta  (Union  P.  R.  Co.  v, 
Chicago,  R.  I.  *  P.  B.  Co.  163  V.  B.  664, 
003,  604,  41  L.  ed.  28S,  279, 16  Sup.  CL  Rep. 
1173),  and  might  possiblj  have  nsulted  in 
a  forfeiture  of  all  rights  under  the  acts 
of  Congress.  The  obligation  to  Iceep  faith 
with  the  government  continued,  as  did  the 
legislative  poner  of  Congress  concerning 
these  roads,  notwithstanding  changed  forms 
of  owneniliip  and  organization.  Union  P.  R. 
Co.  Y.  Mason  City,  4  Ft.  D.  R.  Co.  399  U.  S. 
160,  60  L.  ed.  134,  26  Snp.  Ct.  Rep.  ID. 

It  is  further  contended  that  the  real  pur- 
pose in  acquiring  the  stock  was  not  to  ob- 
tain the  control  of  the  Southern  Pacific  as 
a  sf  Btem,  but  to  secure  the  California  con- 
nection via  Ogden,  and  to  avoid  the  situa- 
tion which  has  been  termed  the  "bottling 
up"  of  the  Union  Pacific  at  that  point 
TUat  process,  we  have  undertaken  to  show, 
g  might  have  been  detrimental  to  the  South- 
•  em  PaciSc  busines'in  California,  as  it  is 
apparent  that  much  of  it  would  not  have 
gone  over  the  "SuDiet"  route  of  the  Southern 
Pacific.  It  may  be  conceded,  as  is  undoubt- 
edly the  fact,  that  the  connection  at  Ogden 
was  a  valuable  one,  tbe  one  practically  and 
largely,  if  not  exclusively,  used  ia  tbe  trans- 
poTtstion  of  freight  to  and  from  tbe  state 
of  California;  but  this  case  ia  not  to  be  de- 
cided upon  tbe  theory  that  only  so  much  of 
the  Southern  Pacifl.e  system  as  operates  be- 
tween Ogden  and  San  Francisco  has  been 
acquired.  Conceding  for  this  purpose  that 
It  might  have  been  legitimate,  bad  it  been 
practicable,  to  acquire  the  California  con- 
nection at  Ogden  over  the  old  Central  Pacif- 
ic line,  we  must  consider  what  was  in  fact 
done;  and  that  was  the  purchase  of  the 
controlling  interest  in  the  entire  Southern 
Pacific  system,  consisting  of  ocean  and  riv- 
er lines  with  a  mileage  of  about  3,500  miles, 
and  railroad  lines  aggregating  over  S,000 
miles,  together  forming  a  transportation 
system  from  New  York  and  other  Atlantic 
ports  to  San  Francisco  and  Portland  and 
other  Pacific  Coast  points,  with  varioua 
branches  and  connections,  besides  a  steam- 
ship line  from  San  Francisco  to  Panama 
and  from  San  Francisco  to  the  Orient,  and 
a  half  interest  in  another  line  between  the 
two  latter  points.  Tbe  purchase  may  be 
Judged  by  what  it  in  fact  accomplished,  and 
the  natural  and  probable  consequences  of 
that  which  was  done.  Because  it  would 
have  been  lawful  to  gain,  by  purchase  or  oth- 
erwise, an  entrance  into  Californls  over  the 
(Jd  Central  Pacific,  does  not  render  it  legal 
to  acquire  the  entire  system,  largely  en- 
gaged in  interstate  commerce  in  competi- 
tion with  the  purchasing  road. 

In  determining  the  validity  of  this  eom- 


btnation,  we  have  a  right  to  look  also  to  the 
intent  and  porpoae  of  Uiose  who  conducted 
the  transactions  from  wUeh  it  arose,  and 
to  the  objects  had  in  view.  (Swift  &  Co.  v. 
United  SUtea,  106  U.  8.  396,  49  L  ed.  GE4, 
25  Bup.  Ct.  Rep.  276;  United  States  v. 
Terminal  R.  Asso.  324  U.  S.  383,  395,  56  L. 
ed.  810,  B13,  32  Bup.  Ct.  Rep.  607.)  It  ap- 
pear* that  at  the  time  tbe  Union  PacideV 
was'about  to  raiae  the  means  to  effect  the^ 
Southern  Pacific  stock  purchase  it  author- 
ized the  issuance  of  (100,000,000  of  bonds 
"for  the  purpose  of  meeting  present  and  fu- 
ture financial  requirements  o(  the  com- 
pany," provbion  being  made  for  tbe  UM 
of  the  proceeds  from  $40,000,000  of  thii 
amount  in  the  purchase  of  the  Southern 
Pociflc  stock,  with  no  designation  whatever 
as  to  the  purpose  to  which  the  balaDce, 
$60,000,000,  should  he  applied.  It  i*  said 
that  the  remaiding  (00,000,000  were  in- 
tended to  be  used  In  the  acquisition  of  ft 
part  interest  in  the  railroad  system  of  the 
Chicago,  Burlington,  t  Quincy  Railway 
Company,  in  view  of  the  imminent  proba- 
bility of  the  purchase  of  that  system  by  tho 
Northern  Parifie  Railway  Company  and  tbe 
Great  Northern  Railway  Company.  As  a 
matter  of  fact,  the  Northern  Pacific  and 
Great  Northern  having  each  secured  a 
half  interest  in  the  Burlington,  the  Union. 
Pacific  did  acquire  a  large  amount  of  tbe 
Northern  Pacific  stock  with  this  $60,000,000. 
The  failure  to  secure  control  of  the  Northern. 
Pacific  by  acquiring  a  majority  of  its  com- 
mon stock  resulted  in  the  formation  of  th€ 
Northern  Securities  Company,  terminating 
in  the  litigation  of  the  Northern  Securitiea 
Case  and  the  judgment  of  this  court,  re- 
ported in  IBS  U.  S.  197,  48  Ll  ed  670,  S4 
Sup.  Ct.  Rep.  430.  When  that  combina- 
tion was  declared  illegal,  the  Union  Pacifla 
interests  undertook  to  compel  a  return  of 
the  Northern  Pacific  stock  which  they  had 
turned  over  to  the  Northern  Securities 
Company,  and  opposed  a  distribution 
among  the  stockholders  of  the  latter  com- 
pany of  the  stock  of  the  Northern  FadOe 
Company  and  tbe  Great  Northern  Company, 
wbicb  bad  been  put  into  the  combination. 
That  attempt  was  dealt  with  in  Harriman  v. 
Northern  Securities  Co.  197  U.  S.  244,  4ft 
L  ed.  739,  26  Sup.  Ct.  Rep.  403,  and  of  the 
effect  of  the  return  of  the  Northern  Padfle 
stock  to  the  Union  Pacific  interests  instoad 
of  the  distribution  of  the  stock  and  assets 
of  the  Northern  Securities  Company  among 
its  stockholders,  this  court  said  (p.  29T):b. 
■"It  is  clear  enough  that  the  delivery  tor 
complainants  of  a  majority  of  the  total 
Northern  Pacific  stock,  and  a  ratable  die- 
tribntioD  of  the  remaining  assets  to  tha 
other  Securities  stockholders,  would  not 
only    be    in    itself   Inequitable,   hut    wonld 
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lireetlf  contrkvena  tha  objut  ol  th*  Sher- 
mmn   Ian  and  tha  purpoMi  ol  the  govern- 

"The  Northern  Pkeifle  ijitem,  takan  in 
connectioti  with  tha  Burlington  *;itein,  is 
oompetitiva  with  the  Union  Pacific  lyBtem, 
BJid  it  aeemB  obivioiu  to  lu,  tba  entire 
record  conaidcred,  that  the  decrea  iought  b; 
complainants  would  tend  to  emother  that 
competition ." 

In  view  of  tba  teatimon;,  wa  think  tbe 
•Tident  purpose  of  itiuing  the  $100,000,000 
of  bonda  was  to  acquire  a  fund  to  be  used 
for  the  acquisition  of  tbe  stock  ol  the 
Bouthern  PaciSc,  a  great  competitive  system, 
and  also  of  tbe  atocks  of  other  competing 

After  acquiring  tbe  Southem  PaciSc 
■tock,  Mr.  Harriman,  who  dominated  in 
the  affair*  of  tha  Union  Pacific,  became 
president  and  ebalrmau  of  tba  executive 
committee  of  the  Southern  Pacific  Com- 
panj,  with  the  same  ample  power  which  he 
bad  in  like  positions  in  the  Union  Pacific 
Company  and  the  companies  owned  and 
controlled  by  it.  These  facts  cannot  be 
loat  sight  of  in  detennining  the  object  and 
■cope  of  tba  transaction  in  question,  whieb 
Ksulted,  as  we  have  said,  in  that  unified 
control  which  baa  in  its  power  the  suppree- 
■ion  of  competition. 

But  it  is  said  that  no  aueb  eontrol  was 
In  fact  obtained;  that  at  no  time  did  the 
Union  Pacific  acquire  a  majority  of  the 
stock  of  the  Southern  Pacific,  and  that  at 
first  it  acquired  but  thirty-seven  and  u 
fractioD  per  cent,  which  was  afterwards 
•omawhat  increaAed  and  dimininshed  until 
■bout  48  per  cent  of  the  stock  is  now  held. 
In  any  event,  this  stock  did  prove  sufficient 
to  obtain  the  eontrol  of  the  Southern 
Pacific.  It  mav  be  true  that  in  small  cor- 
porations the  holding  of  leas  than  a  ma- 
jority of  the  stock  would  not  amount  to 
?  control,  but  the  testimony  in  this  case  is 
ample  to  show  that,  distributed  as  the 
■tock  la  among  many  stockholders,  a  eom- 
pact,  united  ownership  of  46  per  cent  is 
ample  to  control  the  operations  of  the  cor- 
poration. TliiB  is  frankly  admitted  in  the 
teatimony  of  Mr.  Harriman,  the  prime  mover 
in  the  purchase  of  the  Southern  Pacific.  It 
was  purchased,  he  declared,  for  tba  purpose 
of  getting  a  dominating  interest  In  tlie 
Bonthem  Pacific  Company,  and,  be  added, 
tbe  Union  Pacific  did  thus  acquire  such 
interest. 

Reacbing  tbe  conclusion  that  the  Union 
Pacific  thus  obtained  the  eontrol  of  a  com- 
peting railroad  system  and  theretiy  effected 
a  combination  in  restraint  ol  trade,  nithin 
tbe  meaning  of  the  Sherman  act,  the  ques- 
tion remains,  What  should  be  the  relief  in 
aceh  cireumstaneecl    The  remedies  provided 


in  tbe  statute,  generally  speaking,  wore  caiA 
by  this  court  in  the  Standard  Oil  Caae, 
aupra,  to  be  twofold  in  character   (p.  78): 

"Ist.  To  forbid  the  doing  in  the  futura 
of  acts  like  those  which  we  have  found  to 
have  been  done  in  the  past  which  would 
be  violative  of  tha  statute.  Ed.  The  exer- 
tion of  such  measure  of  relief  as  will 
effectually  dissolve  tbe  combination  found 
to  exist  in  riolation  of  the  statute,  and  thua 
neutralize  the  extension  and  continually 
operating  force  which  the  possession  of  the 
power  unlawfully  obtained  has  brought  and 
will  continue  to  bring  about." 

In  applying  this  general  rule  of  relief 
we  must  deal  with  each  ease  as  we  find  it; 
and  in  the  present  one  the  object  to  be  at 
tained  is  to  restrain  the  operation  of  and 
effectually  terminate  the  combination 
created  by  the  transfer  of  the  stock  to  tba 
Union  Facifio  Compaoy.  In  that  view  tha 
decree  to  be  entered  in  the  district  court 
shall  provide  an  injunction  against  tbe 
right  to  vote  this  ttntk  while  in  the  owner- 
ahip  or  control  of  the  Union  Pacific  Com- 
pany, or  any  corporation  owned  by  it,  or 
while  held  by  any  corporation  or  person  for 
the  Union  Pacific  Company,  and  forbid  any 
transfer  or  disposition  thereof  io  such  wiset 
aa*to  continue  its  control,  and  shall  provide* 
an  injunction  against  the  payment  of  divi- 
dends upon  such  stock  while  thus  held, 
except  to  a  receiver  to  be  appointed  by  the 
district  court  to  collect  and  hold  such  divi- 
dend* until  disposed  of  by  the  decree  of  the 
court. 

As  the  court  below  dismissed  the  gov- 
ernment's bill,  it  was  unnecessary  there  to 
consider  tbe  disposition  of  the  sharea  of 
stock  acquired  by  the  Union  Pacific  Com- 
pany, which  aoquisition,  we  hold,  consti- 
tuted an  unlawful  combination  in  violstioit 
of  the  anti-trust  act.  In  order  to  effectually 
conclude  the  operating  force  of  the  combi- 
nation, such  disposition  shall  be  made  sub- 
ject to  the  approval  and  decree  of  the  dis- 
trict court,  and  any  plan  for  the  disposition 
of  this  stock  must  t>e  such  as  to  effectually 
dissolve  the  unlawful  combination  thus  cre- 
ated. The  court  shall  proceed,  upon  the 
presentation  of  any  plsn,  to  hear  the  gov- 
ernment and  defendants,  and  may  bring  In 
any  additional  parties  whose  presence  may 
be  necessary  to  a  final  disposition  of  tba 
stock   in    conformity    to   the   views   herein 

A*  to  the  suggestion  made  at  the  oral 
argument  by  the  Attorney  General,  ii 
response  to  a  qvcry  from  the  court  aa  to 
the  nature  of  the  decree,  that  one  might 
be  entered  which,  while  destroying  the  un- 
lawful combination  in  so  far  a*  the  Union 
Pacific  secured  control  of  the  competing  line 
of  road  extending  from  New  Orleans  and 
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0«lvMtas  t0  Elan  TruuUeo  and  PorUaad, 
would  permit  th*  Union  FMifle  to  rstala 
tlM  Central  PmISc  ooiuoction  from  Ogdeu 
to  San  Franeuco,  and  tberebj  to  eoatrol 
that  line  to  tha  coasti  thtu  effecting  meh 
a  eontinnitj  of  the  Union  Pacifio  and  Cen- 
tral Pacifie  from  the  Miaaouri  rirer  to  San 
Franciico  aa  wu  eontemplated  bj  the  acta 
«f  Congress  under  whioli  they  were  eon- 
■tructed,  it  ehonld  be  aald  that  nothing 
herein  ehall  be  eoniidered  a*  prevoiting 
the  goTemment  or  any  partj  In  intereit.  If 
A  eo  deairing,  from  preaentiug  to  the  diatrict 
r  eotirt  a  plan  for  aacompli«biDg*thlj  reault, 
at  aa  preTenting  it  from  adopting  and 
giring  effect  to  any  such  plan  lo  preaented. 
Any  plan  or  plant  eball  be  prawiited  to 
the  diatrict  court  within  three  monthi  from 
the  receipt  of  the  mandate  of  thia  court; 
failing  which,  or,  npon  the  rejection  by  the 
court  of  plana  lu^itted  within  auish  tlma^ 
the  oourt  ihall  prooeed  by  receiverahip  and 
•ale.  If  neeeaaaiy,  to  ditpoae  of  indi  atock 
In  meh  wiia  aa  t«  diaicdra  auch  unlawful 


daeree,  wUah  la  »  general  one,  ^♦—■'f'-g 
the  Ull.  Ba  tar  aa  aonoema  the  attempt 
to  acquire  the  Northan  Paciflo  atook  and 
the  atock  of  the  Atehiaon,  Topelca,  &  Santa 
Fa  Railway  Cctnpany,  afterwarda  aban- 
doned, and  a  certain  lutereit  in  tbe  Baa 
Pnlro,  lot  Angelea,  k  Bait  Lake  Bailroad 
Company,  and  other  features  of  the  eaaa 
which  wera  dealt  with  and  diapoaed  of  by 
the  decree  and  opinion  of  the  court  below, 
it  is  aofficient,  without  going  into  theae 
mattsra  in  detail,  to  aay  that  aa  to  tham 
wo  find  no  reaaon  t«  diaturb  the  action  of 
the  court  twlow,  but  tor  the  reaaona  atated 
the  decree  should  be  rcTened,  and  one  en- 
tered in  conformitj  to  the  views  herein 
ezpreased,  so  far  aa  concerns  the  aequlaitiaa 
of  the  Southern  Paeifls  atock. 

Beveraed  in  part,  the  District  Court  U 
retain  its  Jurisdiction  to  aee  that  the  decree 
abore  outlined  Is  mads  sffactuaL 

Hr.  Justice  Van  Derantar  took  bo  part 
la  Um  haaring  n  datarmluation  of  this  caa^ 
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LnoTATiow  o»  Actions  (|  182*)— Pi«ai>- 

IRO    AA  DXTBITSS— NiCXBSITX. 

1.  Prewriptioii  of  ui  action  to  cUim  flliA> 
tion  under  Uie  limitationi  impoted  br  Porto 
Rico  CiT,  Code  1889,  irt.  137,  and  Porto 
Rico  ut  of  March  ],  1002,  i  199,  mint  b« 
pleaded  to  be  available  as  a  defente,  eran 
though  the  statutea  extinguiah  the  rigbt 
if  auit  be  not  brought  in  time,  and  there- 
fore eatabllah  a  condition  precedent. 

CEd.  Notg.— 7or  olber  caH(,  aee  UmltatloD  ot 
Actlona.  CcoL  Dig.  H  tTC-no.  881,  OC.  W;  Dae. 
DiB.  I  ISZ.*] 

OoDKTs  (I  387*)— Rbview  of  FoBToBioair 

COUKT— DiBCBETIOIf   BELOW. 

£.  The   failure   of   tlie   Porto   Bican   Su- 

Sreme  Court,  when  re  versing  a  decree  in 
iTor  of  defendant  in  an  action  to  claim 
filiation,  because  tba  bar  of  preacriptiou  had 
not  been  pleaded,  to  aend  the  caae  bade  to 
the  lower  court  to  permit  the  defendant  to 
eroaa-ezamine  the  clainutnta,  should  not  be 
reviaed  b;  the  Federal  Supreme  Court,  the 
qnestion  being  onlj'  one  of  diaeretion,  and 

ea.  Not*.— ?or  other  caaea,  tt  Courta.  Cent 
li  IW-IOII;  Dm.  Dir  I  •^-l 

[No.  n.] 
Submitted  October  30,  1912.  Decided  De- 
cember i,  1912. 
APPEAL  from  the  Supreme  Court  ot 
Porto  Sico  to  review  a  decree  which 
reveraed  a  decree  of  the  Diatrict  Court  tor 
tha  Jodieial  Diatrict  ot  Eumacao  in  favor 
af  defendant  in  an  action  to  claim  filia- 
tion, becauae  the  bar  of  prescription  had 
Bot  been  pleaded.    Affirmed. 

See  aame  eaae  below,   13  Porto  Rico,  18. 
The  facta  are  atated  in  the  opinion. 
Ur.  Willis  Sweet  for  appetlant. 
9     No  appearance   for   appelleea. 

•  *  Mr.  Justice  Holme*  delivered  the  opin- 
loD  of  the  court: 

This  was  a  proceeding  b;  the  appelleesj 
■a  illegitimate  children  of  Adolto  Dea- 
momea,  deceased,  to  be  adjudged  his  recog- 
niaed  children.  The  appellant  answered 
that  he  was  the  nephew  and  heir  of  Dcs- 
mornea,  and  denied  that  the  appellees  were 
his  children  or  ever  were  recognized  as  such. 
The  district  court  held  that  the  action  had 
preacrilied  under  the  limitationa  imposed 
Upon  actions  of  this  class  b_T  the  Civil 
Codes  of  1889  and  1902.  This  decision  was 
reversed  by  the  supreme  court  on  the 
gronnd  that  the  bar  to  the  action  bad  not 
been  pleaded,  and  a  decree  was  entered  for 
the  appellees  upon  a  eonslderation  ot  the 
•rideiice  taken  below. 

The  caaa  waa  argued  in  thia  court  on 
behalf  of  the  appeltaut  only,  and  we  shall 
content  ouraelves  with  discussing  the  argu- 


ment made  bj  htm.  Bj  the  Civil  Code  of 
1880,  art.  137,  actions  of  thia  kind  "can 
be  inatituted  only  during  the  life  of  the 
presumed  parents,"  with  certain  exceptions. 
It  appears  by  the  complaint  that  Des- 
momes  died  on  November  2,  1905.  before 
thia  auit  waa  brought.  By  the  statute  ot 
Porto  Rico  approved  March  1,  1902,  %  ISO, 
under  which  the  appellant  says  that  the 
appellees  proceed,  "An  action  to  claim  Blia- 
tion  may  be  &led  at  any  time  within  two 
years  after  the  child  shall  become  of  age," 
etc.  It  appeared  in  evidence  that  the  ap- 
pellees became  ot  age  more  than  two  years 
before  this  action  waa  flied.  It  is  urged 
that  the  words  of  both  statutea  are  jurisdic- 
tional and  conatitute  a  condition  precedent 
It  ia  aald  further  that  the  supreme  court 
of  Porto  Rico  in  later  decisions  has  shown 
an  inclination  to  recede  from  the  doctrin* 
of  the  present  one;  hut  aa  this  case  has  not 
been  overruled  in  terms,  we  shall  do  no 
more  than  indicate  why  we  think  the  deei-^ 
sion  right.  • 

*  Whether  prescription  goes  only  to  the* 
remedy  or  extinguishes  the  right,  it  affects 
the  jurisdiction  no  more  than  any  othei 
defense.  When  a  court  has  general  juris- 
diction to  try  the  question  whether  an  al- 
lied right  exists,  the  rules  that  deter- 
mine tbe  existence  of  the  right  ordinarily 
govern  the  duty  only  of  tbe  court,  not  its 
power.  Its  judgment  that  the  right  Is  es- 
tablished cannot  be  impeached  collaterally 
by  proof  that  the  judgment  was  wrong. 
For  instance,  a  common-law  court  ought 
not  to  give  judgment  for  the  plaintiff  upon 
a  parol  promise  without  conaideration,  but 
if  it  doea  ao  the  judgment  Is  not  open  to 
collateral  attack.  Even  words  in  a  statute 
that  might  seem  to  affect  the  power  at  the 
court,  such  aa  "no  action  shall  be  brought," 
in  the  statute  of  frauds,  are  assumed  with* 
out  question  merely  to  tlx  the  law  by  which 
the  court  should  decide,  as  is  explained  in 
Fauntleroy  v.  Lum,  210  U.  S.  230,  235,  SZ 
L.  ed.  1039,  1011,  28  Sup,  Ct.  Bep.  641. 
We  see  no  reason  why  the  ordinary  rata 
abould  not  apply  to  this  case. 

But  it  is  said  that,  whether  the  statutes 
go  to  the  jurisdiction  or  not,  they  estab- 
lish a  condition  precedent.  Of  oourae,  all 
defenaea  diacloae  conditions  prei^edent  to 
the  auccessful  maintaining  of  the  action; 
but  more  than  that  must  be  meant,  and  wa 
take  the  argument  to  be  that  the  statute 
extinguishes  the  right  if  the  suit  is  not 
brought  in  time,  and  therefore  createa  a 
condition  precedent  to  the  right  of  the  ap- 
pellees. But  that  abstract  proposition  does 
not  decide  the  case.  The  question  before  us 
li  a  question  of  pleading,  and  not  every 
matter  that  may  affect  the  existence  of  the 
right  at  tbe  time  of  bringing  suit  mnat 
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be  dealt  irith  by  the  plttictiif  in  stating 
Lis  caun  of  action.  A  release  under  seal 
destrojB  a  right  as  fully  as  preecriptioa 
could,  yet  a  plaiotiiT  does  not  Lave  to  deny 
a  teleaae  in  bia  dcclarAtioti.  Usually,  if 
facts  liave  arisen  since  the  cause  of  action 
•ccrued,  that  talie  it  away,  it  is  more  con- 
Tenieiit  and  it  is  required  that  the  defend- 
ant should  allege  them,  rather  than  that 
the  plaintiff  should  be  called  on  to  deny 
in  the  first  place  alt  possible  matters 
of  that  sort.  Sawyer  t.  Bosbin,  144  AlasB. 
470,  472,  11  N.  E.  711.  "For  if  ho  should 
do  BO,  the  declaration  nould  be  more  prolix 
than  was  convenient."  Hawkinga  t.  Bill- 
head, Cro.  Car.  404.  "The  mere  tact  that  the 
time  of  bringing  suit  goes  in  some  sense  to 
the  juriadiction  of  the  court  does  not  nec- 
essarily take  the  coae  out  of  the  general 
rules  of  pleading."  Sawyer  v,  Boston,  su- 
pra. It  would  Beem,  aa  observed  hy  the 
court  below,  that  the  defendant  waB  free  to 
renounce  the  objection  if  be  saw  fit.  We 
know  of  no  public  policy  that  would  pre- 
vent his  permitting  the  appellees  to  ac- 
4}uire  rights  that  earlier  they  were  entitled 
to.  So  Chat  on  this  ground  as  well  as  ou 
that  of  convenience,  we  are  of  opinion  that 
the  general  rule  of  pleading  applies. 

The  only  matter  remaining  to  be  men- 
tioned is  a  suggestion  that  the  Buprem* 
court  should  have  sent  the  case  back  to  the 
lower  court  to  give  the  appellant  an  im- 
portunity U>  cross-examine  the  appellees; 
but  there  being  no  question  of  the  power 
of  the  supreme  court,  ne  should  be  slow  to 
control  iU  discretion  on  this  point 

Judgment  afflrmed. 


CHARLES  SPRINGER. 


BAKKBurrcr  (S  18%,  New,  vol.  8  Key-No. 
Series)— Ouster  or  Statb  Jurisdiction 
—Sale  unoeb  Atiaoiuibnt. 

1.  Tbe  pendency  of  proceedings  in  bank. 
ruptey,  unknown  to  any  of  the  parties  con- 
cerned, or  to  the  court,  does  not  prevent  s 
territorial  court  having  custody  of  perish. 
able  property  through  its  receiver  appoint- 
ed under   an   attachment  levied   before  the 


n  a  flnding  that,  in  the  words 


of  N.  M.  Corap.  Laws  1837,  g  2710,  "the 
interests  of  both  plaintifT  and  defendant 
will  be  promoted  by  the  Bole,"  but  such  sale 
is  valid,  and  the  claim  of  the  trustee  in 
Iwnkruptcy  is  transferred  to  tbe  proceeds. 


CouBTa  ({  387*)- Appeal  YttOK  Teruto- 
RIAL  C0URT--C0NSTBDCTID11  or  LooAii 
Stattttb. 

2,  The  ruling  of  the  territorial  supreme 
court  that  a  judicial  sale  was  within  tlie 
terms  of  N.  IL  Comn,  Laws  1807,  S  2716, 
governing  the  sale  of  attached  property  of 
a  perishable  nature  when  tbe  interests  of 
the  parties  will  be  promoted  by  tbe  sale, 
will  ordinarily  be  followed  by  the  Federal 
Supreme  Court  on  appeaL 

[Bid.   Note.— For  ottisr  cawa,  h«  Conrti^  Cant, 
Dig.  II  1032-lOIT;  D«o.   Dt|.  |  3ST.*] 
[No.  23.] 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  « 
decree  which  affirmed  a  decree  of  the  Dis- 
trict Court  for  tlie  County  of  Colfax,  in 
that  territory,  denying  the  title  of  the 
trustee  in  bankruptcy  to  a  mining  dredge 
formerly  the  property  of  the  bankrupt,  but 
Bold  under  an  attachment  levied  before  tbe 
petition  in  bankruptcy  was  Sted.    Afilrmed. 

See  Bama  case  below,  15  N.  M.  98,  103 
Pac.  266. 

The  facts  are  stated  In  the  opinion. 

Meaars.  Elmer  E.  Btudley,  J.  E.  Ha^ 
Lelah,  Frank  H.  Scott,  and  Edgar  A.  Ban- 
croft for  appellant. 

MesBrs.  Ernest  Knaebe),  Charles  A. 
Spieaa,  Aldis  B.  Browne,  Alexander  Britton, 
and  Evani  Browne  for  appellee.  ij 

*  Ur.  Justice  Holmes  delivered  tbe  oplii-  • 
ion  of  the  court: 

Thia  caae  comei  here  upon  appeal  from 
a  judgment  denying  the  title  of  tbe  appel- 
lant, as  trustee  in  bankruptcy,  to  property 
formerly  belonging  to  the  bankrupt  and 
Bold  In  this  suit  by  order  of  tbe  local 
court.  The  facta  are  these.  Tbe  property 
in  question  is  a  mining  dredge.  It  was  at- 
tached on  February  27,  190B,  and  a  re- 
ceiver was  appointed  on  March  IB.  On 
May  1,  a  petition  was  died  for  an  order 
directing  the  dredge  to  he  sold  on  the  ground 
that  it  was  "of  a  perishable  nature,  aud_ 
liable  to  be  lost  or  diminished  in  value  be-a 
tore  thi  final  adjudication  of  the'case,"" 
within  the  Compiled  Laws  of  New  Mexico, 
18D7,  §  2710,  and  an  order  to  that  effect 
was  made  on  ttie  same  day.  The  ground 
of  the  finding  on  which  the  sale  was  or- 
dered was  that  the  dredge  was  anchored  in 
an  embanked  pond  fed  by  a  mountaio 
Btream  subject  to  heavy  Hoods,  and  was  lia- 
ble to  damage  from  that  source.  The  sale 
took  place  on  June  26,  and  the  dredge  was 
bought  in  good  fai'.li  and  without  notice  of 
the  defendant's  insolvency,  at  a  price  o( 
85,000,  paid  into  court  by  the  appellee, 
Sprin^r.  The  sale  was  confirmed  on  July 
17.  But  on  March  12,  190(1,  a  petition  in 
bankruptcy  hod  been  filed  in  the  northern 
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JONES  V.  SPKINGBB. 


district  of  niinott  agalnat  the  Oro  Dredg- 
ing CompkDjr,  Um  defeDdant  in  thU  auit 
On  April  23,  the  compuij  wm  adjudged  i. 
bankrupt.  On  July  9,  the  appellant  waa 
appointed  tnutee,  and  on  Jutj  IB  quali- 
fied. On  AngUEt  2,  he  fl»t  appeared  in 
thii  cause,  that  being  the  flrat  notice 
of  the  adjudication  received  by  the  par- 
tiea  concerned  or  the  court.  He  filed  an 
intervening  petition  prajing  that  tlie 
der  ol  Mie  t>e  let  Mide,  tlie  attaobment 
di«»o)ved,  and  the  property  turned 
liim.  The  petition,  eo  tar  aa  it  affects  the 
dredge,  wu  denied,  tlie  judgment  was  af- 
firmed by  the  aupieme  court  of  the  terri- 
tory, and  the  truatM  appealed. 

The  main  ground  of  tlie  appeal  u  that 
by  ■  70  of  Che  bankrnptcy  acti  the  title  of 
the  trustee  related  back  to  the  date  of  the 
adjudication  of  bankruptcy,  and  that,  ai 
matter  of  law,  Springer  could  not  be  a 
bcHta  fide  purchaser  within  the  proviso  of 
I  S7f,  saving  the  title  of  a  bona  flde  pur- 
chaser for  value  who  ehaJl  have  acquired 
the  property  by  the  attachmeitt  without 
notice  or  reasonable  cause  for  inquiry.  It 
ia  argued  that  filing  the  petition  in  bank- 
ruptcy was  a  caveat  to  all  the  world  (Muel- 
ler V.  Nugent,  ]84  U.  S.  1,  U,  4fl  U  ed. 
405,  411,  22  Bup.  Ct.  Rep.  260,  and  that  the 
above  proviso  can  have  effect  only 
the  judgment  and  sale  took  place  before 
the  petition  was  nied. 
We  have  no  occasion  to  consider  tbe  last 
fproposition  in  order  to  decide  thia  case, 
'  9r  what  effect,  if  any,  the'proviso  haa  upon 
soma  language  in  Conner  t.  Long,  104  U. 
B.  228,  20  L.  ed.  723,  relied  upon  by  the 
appellant  (lee  Clarke  v.  Lairemore,  IBS 
U.  8.  486,  48S,  47  L.  ed.  SBS,  637,  Z3  Sup. 
Cfc  Rep.  363),  the  proceeding  not  having 
been  one  to  enforce  the  lien  of  the  attach- 
ment, but  limply  an  order  made  on  a  find- 
ing that,  in  tbe  language  of  tbe  New  Mei- 
ieo  statute,  "the  interests  of  both  plaintiff 
end  defendant  will  be  promoted  by  the 
tale  of  the  property."  But  the  proposition 
quoted  from  Mueller  v.  Nugent  must  be 
taken  with  reference  to  the  facta  then  be- 
fore tbe  court,  and  not  as  applicable  to  all 
intents  and  purposes.  York  Mfg.  Co.  v. 
Cassell,  ZOI  U.  S.  344,  353,  SO  L.  ed.  762, 
785,  26  Sup.  Ct.  Rep.  481;  Hiscock  v. 
Tarich  Bank,  206  U.  S.  28,  41,  51  L.  ed. 
MS,  953,  27  Sup.  Ct.  Rep.  681;  Re  Rath- 
man,  100  C.  C.  A.  253,  183  Fed.  913,  B24, 
925.  It  is  true  that  the  estate  is  regarded 
aa  in  ciutodia  legU  from  the  date  of  the 
petition,  aa  against  a  subsequent  attach- 
ment. Acme  ItarveBter  Co.  v.  Beckman 
Lumber  Co.  222  U.  S.  300,  306,  307,  96  L. 
«d.  208,  213,  32  Sup.  Ct.  Rep.  96.  But  in 
•  case  like  the  present,  where,  under  an 
attachment  levied  before  the  petition  waa 
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filed,  the  property  had  been  pnl  Into  the 
handa  of  a  reoeiver,  without  notice  of  the 
petition.  It  is  not  true  that  all  power  and 
jurisdiction  of  the  local  court  were  ended 
before  notice  of  the  bankruptcy  proceed- 
ings. Eyster  t.  GafT,  91  U-  8.  621,  624, 
525,  23  L.  ed-  403-405;  Scott  t.  Ellery, 
142  U.  S.  381,  384,  35  L.  ed.  1060,  1061,  12 
Sup.  Ct.  Rep.  233;  Jaquith  v.  Rowley,  188 
U.  S.  620,  626,  47  L.  ed.  620,  623,  23  Sup. 
Ct.  Bep.  369;  Frank  v.  Vollkommer,  205 
U.  S.  621,  62B,  61  L.  ed.  911,  915,  27  Sup. 
Ct.  Rep.  600;  Revere  Copper  Co.  v.  Dimock, 
00  N.  Y.  33. 

The  jurisdiction  of  the  territorial  court 
not  having  been  avoided,  and  that  court 
having  the  actual  custody  of  the  ret,  it 
had  the  power  to  preserve  tbe  subject-mat- 
ter of  the  controversy  that  necessarily  is 
incident  to  such  conditions.  Aa  illustra- 
tion, although  not  a  perfect  analogy,  is  to 
found  in  United  SUtes  v.  Bhipp,  203  U.  B. 
663,  573,  61  L.  ed.  319,  323,  27  Bup.  Ct. 
Rep.  165,  8  Ann.  Cas.  265.  An  appeal  bad 
been  taken  to  this  court  on  a  petition  for 
habeas  corpus,  where  a  prisoner  was  held 
under  sentence  of  a  state  court,  and  pend- 
ing the  appeal  this  court  bad  ordered  the 
custody  of  the  appellant  to  be  retained.^ 
Shipp  was  charged  with  contempt  for  hav-S 
ing  been  party'to  a  conspiracy  that  ended* 
in  lynching  the  prisoner.  It  waa  strongly 
argued  that  neither  the  circuit  court  that 
refused  the  writ,  nor  this  court,  had  any 
jurisdiction  of  the  case,  but  it  was  held 
that,  whether  it  had  jurisdiction  or  not, 
until  the  question  was  decided,  this  court 
had  authority  from  the  necessity  of  the  case 
to  preserve  the  subject  of  tbe  petition.  A 
similar  authority  existed  in  tbe  territorial 
court  until  the  trustee  saw  fit  to  intervene, 
which,  BO  far  as  would  have  appeared  at 
the  time  of  the  sale,  had  anyone  known  ol 
tbe  bankruptcy  proceedings,  he  might  never 
do.  According  to  Marshall,  Ch.  J.,  "a  right 
to  order  a  sale  Is  for  tbe  benefit  of  all  par- 
ties, not  because  the  case  le  depending  in 
that  particular  court,  but  because  the  thing 
may  perish  while  in  its  custody,  and  while 
neither  party  can  enjoy  its  use."  Jennings 
V.  Carson,  4  Cranch,  2,  26,  2  L.  ed-  631, 
639.  The  recognition  of  a  power  springing 
from  necessity  is  of  old  standing  in  Eng- 
lish law.  Eyaton  t.  Studd,  2  Flowd.  469, 
466;  2  Co.  inst.  168;  Baker  v.  Baker,  1 
Vent.  313.  See  further  Young  v.  Keltar, 
94  Mo.  681,  4  Am.  St.  Rep.  406,  7  8.  W. 
293;  Betterton  t.  Eppstein,  78  Tex.  443, 
14  8.  W.  861;  He  Le  Vay.  125  Fed.  990, 
992. 

It  Is  argued  that  if  a  sale  was  necessary, 
the  court  of  bankruptcy  could  have  directed 
it  under  general  order  18,  3,  and  that  its 
power    was   exclusive.     But    euch    a    ml* 

Comp.  at  UOl,  p.  Mil. 
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wirold  nmck  ImiwiT  tits  uBefulneu  of  the 
principle.  The  tnutea,  U  appofcted,  may 
not  know  tbe  eofidition  of  the  property,  or 
b«  prepared  to  decide.  The  court  having 
the  actual  custodj  of  the  rea  doei  not  know 
of  the  bankruptcy  proceeding.  There  is  a 
necCMity  for  immediate  action  and  no  one 
Is  ready  to  act.  If  the  local  court,  in  ita 
ignorance,  direct*  a  sale  and  the  purchaser 
ia  chargeable  with  notice  that  there  may  be 
somewhere  a  petition  llled  that  will  destroy 
his  title,  the  doubt  affects  the  price  that 
he  will  give,  and  if  tbe  sale  turns  out  ef- 
fective, the  goods  have  been  sacrificed.  The 
rery  reason  of  tbe  rule  that  permits  a  good 
g  title  to  be  given  by  an  authority  that  bos 
•  none  contradicts  tbe  limitation  supposed. 
We  are  of  opinion  that  the  power  af  the 
territorial  court  remained.  "For  neces- 
sity (which  is  excepted  out  of  the  law)  the 
■ale  in  that  cose  is  good."  i  Co.  Inat.  IBS. 
The  proceeding  is  in  rem,  against  all  tbe 
world,  the  sale  stands,  and  the  claim  of 
the  trustee  is  transferred  to  the  proceeds, 
which  ordinarily  must  be  presumed  t«  rep- 
resent the  fair  value  of  the  goods  and  take 
their  place. 

Finally  it  is  argued  that  the  court  of 
bankruptcy  must  decide  whether  the  prop- 
erty Is  perishable  or  not,  and  that  this 
property  was  not  within  the  power  con- 
ferred by  tbe  statute  of  New  Mexico.  The 
first  proposition  is  little  more  than  the 
one  last  discussed  In  another  form.  But 
aasuming  that  for  any  reason  we  could  go 
behind  the  findings  on  which  the  case  comes 
herc^  we  tee  do  reason  for  doing  so,  if  the 
■ale  was  within  the  terms  of  the  local  act. 
On  that  question,  as  usual,  we  follow  the 
ruling  of  the  supreme  court  of  the  territory 
unless  there  are  stronger  reaeons  to  the 
ccntrary  than  are  shown  here.  Fox  t. 
Haaistiek,  ISS  D.  8.  674,  39  L.  ed.  676,  IS 
Sup,  Ct  Kep,  457;  Albright  v.  Sandoval, 
eifl  U.  S.  331,  339,  04  L.  ed.  002,  OOS,  30 
Sup.  Ct.  Bep.  318.  The  act  as  construed, 
though  possibly  broader  than  general  order 
IS,  3,  does  not  go  tieyond  the  principle  of 
necessity,  at  least,  as  applied  to  this  case. 
Judgment  affirmed. 


STATE  OF  SOUTH  DAKOTA. 

OoKSTiTUTiOKii,  L*w  (I  242*)— Equal 

Pboticiiok  of  tbz  Liwa— Fbohibitinq 

VawAiR  GoupxTiTion— PoucB  Poweb, 

1.  Punishing   the   telling  of   goods   at   a 

l9wer  rate  in  one  place  than  in  another,  for 

the  purpose  of  destroying  the  comoetition 

of  any  regular  established   dealer   in   such 


commodity,  or  to  prevent  the  competition 
of  any  person  who,  in  good  faith,  intends 
and  attempt!  to  become  such  dealer,  as  is 
done  by  S.  D.  I«wi  1907,  chap.  131,  does 
not  deny  the  equal  protection  of  the  laws 
because  it  affects  only  those  selling  goods 
in  two  or  more  places  in  tbe  state,  nor  be- 
cause the  protection  of  the  statute  is  not 
extended  to  those  making  only  a  transitory 
incursion  into  the  business. 

[Ba.  Nota,— For  other  cues,  see  Caostltutlon- 
al  Law.  Cent.  Dli.  f  fiSl ;  Dec  Dls.  I  Z4i-*] 

CoHenruTioHAL  Law    (|  80*)— Fbeedoi* 

TO  OONTSACT— Pbouxbitinq  Urvaib  Com- 

PXTiTi ON— Police  Poweb. 

2.  Liberty  to  contract  is  not  abridged, 
contrary  to  U.  S,  Const.  14th  Amend.,  by 
the  provision  of  8.  D.  Laws  1SD7,  chap.  131, 
punishing  the  selling  of  goods  at  a  lower 
rate  in  one  place  than  in  another,  tor  the 
purpose  of  destroying  the  competition  of 
any  regular  established  dealer  therein,  or 
to  prevent  the  competition  ot  any  person 
who,  in  good  faith,  intends  and  attempta  to 
become  euch  dealer. 

[KO.  Notg.--FDr  othvr  eoass,  see  ConstEtntlon- 
sl  Law.  Cent.  Dli.  f  ISl;    Dec  Dig.  |  ».*] 


a  judg- 
ment which  affirmed  a  conviction  in  th* 
Circuit  Court  t>i  McFherson  County,  in 
that  state,  of  unfair  competition  In  trade. 
Affirmed. 

See  same  case  below,  24  S.  D.  133,  42 
L.R.A.  (N.S.)  804,  123  N.  W.  504. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  F.  Simpson,  L  L  Brown, 
William  A.  Lancaster,  and  Milton  D.  Purdy 
for  plaintiff  in  error. 

The  court  declined  to  hear  Mr.  Boynl  O. 
Johnson,  Attorney  General  ot  South  Dbi- 
kota,  and  Messrs.  Samnel  W.  OInrk  and 
James  M.  Brown  for  defendant  in  error. 

I 

*  Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

The  plaintiff  in  error  was  found  guilty 
of  unfair  dlBcHmination  under  Session 
Lawa  of  South  DaJcota  for  1907,  chap.  131, 
and  was  sentenced  to  a  fine  of  C200  and 
coats.  It  objected  in  due  form  that  ths 
statute  was  contrary  to  the  14th  Amend' 
ment,  but  on  appeal  the  iiiilgment  of  th* 
trial  court  was  fiatained.  24  S.  D.  130, 
42  L.R,A.  (N.S.)  804,  123  N.  W.  BOt  By 
the  statute  anyone  "engaged  in  the  pro- 
duction, manufacture,  or  distribution  of 
any  commodity  in  general  use,  that  inten- 
tionally, for  the  purpose  of  destroying  thft 
competition  of  any  regular  established 
dealer   in   such   commodity,  or   to   prevent 
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tiie  competition  of  uif  peraon  who  in 
food  faith  intend!  aod  ilteiiipti  to  be- 
ooina  nieh  dealer,  abkll  diacrimliutte  be- 
tween different  Bectioita,  communitiM,  ot 
eitieB  of  thii  it&te,  b;  selling  eueb  com- 
modity at  a  lower  rate  in  one  lection 
.  .  .  than  auch  peraon  .  .  .  cbargea 
f«T  •ach  commodity  in  another  aection, 
,  .  .  after  equalizing  the  distance  from 
the  point  ot  production,"  etc.,  aball  be 
giuttr  of  the  crime  and  liable  to  the  fine. 
The  aubject-matter,  like  the  reat  of  the 
eriminal  law,  ia  under  the  control  of  the 
l^slature  of  South  Dalfota,  by  virtue  of 
its  general  powers,  unless  the  atatute  con- 
flicta,  aa  alleged,  with  the  Constitution  of 
the  United  States.  The  grounds  on  which 
it  ia  said  to  do  so  are  that  tt  denies  the 
equal  protection  of  the  laws,  because  it 
g  affects  the  conduct  of  onlf  a  particular 
ralass, — those  selling  goods  in'two  places 
in  the  state, — and  la  intended  for  the  pro- 
tection of  only  a  particular  elaas, — regular 
established  dealers;  and  also  because  it 
OBieasonably  limits  the  liberty  of  people 
to  make  such  bargaina  as  they  like. 

On  the  first  of  these  points  it  is  said 
XhAt  an  indefensible  classification  may  tw 
disguised  in  the  form  of  a  description  of 
the  acts  constituting  the  offense,  and  it 
ia  nrged  that  to  pun]sh  selling  goods  In 
one  place  lower  than  at  another  in  effect 
la  to  Bclect  the  claas  of  dealers  that  have 
two  places  of  buainesa  for  a  special  lia- 
bility, and  in  real  fact  ia  a  blow  aimed  at 
those  who  have  several  lumber  yards  along 
a  line  of  railroad,  in  the  interest  of  inde- 
pendent dealers.  All  competition,  it  is  add- 
ed, imports  an  attempt  to  destroy  or 
prevent  the  competition  of  rivals,  and  there 
la  no  difference  in  principle  Iwtween  the 
prohibited  act  and  the  ordinary  efforts  of 
traders  at  a  single  place.  The  premises 
may  be  conceded  without  accepting  the 
conclnaion  that  this  ia  an  unconstitutional 
discrimination.  If  the  legislature  shares 
the  now  prevailing  belief  as  to  what  is 
public  policy,  and  finds  that  a  particular 
instrument  of  trade  war  is  being  used 
against  that  policy  in  certain  cases,  it  may 
direct  ita  law  against  what  it  deems  the 
•Til  as  it  actually  exists  without  covering 
the  whole  field  of  poaaible  abuse*,  and  it 
may  do  so  none  the  less  that  the  forbid- 
den act  does  not  differ  in  kind  from  those 
that  are  allowed.  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  61,  Bl,  55  L.  ed. 
MO,  37B,  31  Sup.  Ct  Rep.  337,  Am.  Cas. 
1812C,  160;  Missouri  P.  R.  Co.. v.  Mackey, 
127  U.  S.  SOS,  32  L.  ed.  107,  8  Sup.  Ct. 
ee^  llSl. 

That  is  not  the  arbitrary  selection  that 
ta  coademned  In  such  eases  aa  Southern  R. 
Ckk  V.  ai«ene,  210  U.  S.  4O0,  S4  L.  ed.  GSa, 


30  Sup.  Ct.  Rep.  287,  IB  Ann.  Oaa.  1247. 
The  14th  Amendment  does  not  prohibit  leg- 
islation  special  in  character.  Magoun  v. 
niinoia  Truat  ft  Sav.  Bank,  170  U.  8.  283, 
Zg4,  42  L.  ed.  1037,  1043,  18  Sup.  Ct.  Eep. 
SQ4.  It  does  not  prohibit  a  state  from 
carrying  out  a  policy  that  cannot  be  pro- 
nounced purely  arbitrary,  by  taxation  or 
penal  laws.  Orient  Ina.  Co.  v.  Daggs,  178 
U.  S.  5G7,  682,  43  L.  ed.  S62,  554,  16  Sup. 
Ct.  Rep.  281;  Quong  Wing  v.  Klrkendall, 
223  U.  8.  Se,  62,  56  L.  ed.  3S0,  351,  32  Sup.^ 
Ct.  Rep.  192.  If  a  dasa  is  deemed  fo*pre-? 
sent  a  conspicuous  example  of  what  the 
legislature  seeks  to  prevent,  the  14th 
Amendment  allows  it  to  be  dealt  with,  al> 
though  otherwise  and  merely  logically  not 
distinguishable  from  others  not  embraced 
in  the  law.  Carroll  v.  Greenwich  Ins.  Co, 
199  n.  S.  401,  411,  50  L.  ed.  246,  260,  2S 
Sup.  Ct.  Rep.  66.  We  must  assume  that  the 
legislature  of  South  Dakota  considered  that 
people  selling  in  two  places  made  the  pro- 
hibited use  of  their  opportunities,  and  that 
such  uae  was  barmfu),  although  the  usual 
efforts  of  competitors  were  desired.  It 
might  have  been  argued  to  tlie  legislature 
with  more  force  than  it  can  be  to  us  that 
recoupment  in  one  place  of  losses  in  an- 
other ia  merely  an  instance  of  IbaacUl 
ability  to  compete.  It  the  legislature 
thought  that  that  particular  manifesta- 
tion of  ability  usually  came  from  great 
corporationa  whose  power  it  deemed  ex- 
cessive and  for  that  reason  did  more 
harm  than  good  in  their  atate,  and  that 
there  was  no  other  case  ot  frequent  oe- 
currence  where  the  same  oould  be  said,  we 
cannot  review  their  economic*  or  their 
facts.  That  the  law  embodiei  a  widespread 
conviction  appears  from  the  decisions  in 
other  states.  State  t.  Drayton,  82  Neb. 
2S4,  23  L.RA.(N.S.]  128T,  ISO  Am.  St.  Rep. 
671,  117  N.  W.  768;  State  ex  rel.  Young  v. 
Standard  Oil  Co.  Ill  Minn.  8G,  126  N.  W. 
S27;  Slate  v.  Fairmont  Creamery  Co.,  1S3 
Iowa.  702,  42  L.R.A.  (N.S.)  821,  133  N.  W. 
895;  State  v.  Bridgeman  ft  R.  Co.  117  Minn. 
186,  134  N.  W.  498. 

What  we  have  said  makes  it  unneceaaary 
to  add  much  on  the  second  point,  if  open, 
that  the  law  is  made  in  favor  of  regular 
established  dealers,  but  the  short  answer  is 
simply  to  read  the  kw.  It  extends  on  its 
face  also  to  those  who  intend  to  become 
such  dealers.  If  it  saw  fit  not  to  grant  the 
same  degree  ot  protection  to  parties  mak- 
ing a  transitory  incursion  into  the  busineaa, 
we  see  no  objection.  But  the  supreme  court 
aaya  that  the  atatute  is  aimed  at  prevent- 
ing the  creation  of  a  monopoly  by  mean* 
likely  to  be  employed,  and  certaialy  we 
should  read  the  law  aa  harlng  In  view  ulti- 
mately the  benefit  of  buyers  of  the  goods. 
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7  *  FinaUf,  at  to  the  statute's  deprlTing  tbe 
plaintiff  in  error  of  its  liberty  bocauae  it 
forbids  certain  clua  of  dealings,  we  thtolc 
it  enough  to  say  that  at  the  lav  does  not 
othernise  encounter  th«  14th  Amendment, 
it  is  not  to  be  disturbed  on  this  ground. 
The  matter  has  been  discuwed  so  often  in 
this  court  thit  we  simply  refer  to  Chicago, 
B.  A  Q.  K.  Co.  V.  McGuire,  219  U.  S.  649, 
667,  606,  63  L.  ed.  3ZS,  339,  33B,  31  Sup. 
Ct.  Rep.  269,  and  the  eases  there  cited  to 
illustrate  how  much  power  it  left  in  the 
BtateB.  See  also  Grenada  Lumber  Co.  t. 
MiseiBsippi,  217  U.  S.  433,  442,  64  L.  ed. 
B28,  831,  30  Sup.  Ct.  Bep.  535;  Lemieux  v. 
Young,  211  U.  S.  489,  490,  63  L.  ed.  206, 
300,  29  Sup.  Ct.  Rep.  174;  Otis  t.  Parker, 
187  U.  S.  606,  809,  47  L.  ed.  323,  327,  23 

Sup-  Ct.  Rep.  lee. 

Judgment  affirmed. 


(m  V.  S.  Id) 


BOUTHWESTERN  BREWERY  A  ICE 
COMPANY,  Don  J.  Rankin,  Henry  Loeba, 
ftnd  Otto  Dieekmann,  Plffs.  in  Err., 

JOSEPH  SCHMIDT. 


1.  A  matter  is  not  entitled  to  judgment 
on  the  special  Qndtn^  in  an  action  by  a 
servant  for  personal  injuries  alleged  to  Ije 
due  to  a  defective  appliance  because  one 
flndli^  was  that  luch  appliance  was  not  at 
the  time  in  such  a  bad  oondition  that  a 
man  of  ordinary  prudence  would  not  have 
nsed  it,  where  another  finding  was  that  tbe 
naatcr  did  not  use  ordinary  care  in  fur- 
nishing the  appliance  and  in  having  it  re- 
paired, and  another,  that  the  master  nrom- 
lied  the  servant  that  the  appliance  Htiould 
be  repaired,  as  an  inducement  for  him  to 
continue  using  it,  since  it  is  evident  that 
the  first  above  finding  meant  only  that 
the  servant  was  not  negligent  in  remaining 

[Efl.  Note.— For  other  csiws.  »e«  Master  aod 
Bervuit,  Cent.  DIs.  ff  USS-IUS:  Dec  Dig.  I 
»7.*1 

Masteb  ANn  Bertawt  (|  221*)— Safe 
Place  —  Contihuiko  in  Bmployukht 
ArrEB  CouPuaxT— Pbomibb  to  Repau. 

fi,  A  master  may  remain  liable  for  a  cer- 
tain time  for  a  failure  to  use  reasonsble 
care  in  furnishing  a  safe  place  in  which  to 
worlt,  notwithstanding  tbe  servant's  appre- 
ciation of  the  danger,  if  be  induces  the  serv- 
ant to  keep  on  by  a  promise  that  the  source 
of  trouble  shall  be  removed. 

[Ed.  NolA.'For  otber  caen,  ic«  Uuter  and 
Bervsnt,  Cent  Dig.  11  E38-HD,  MS-B15:  Dec  Dig. 
I  «»••) 

Appeal  and  Ebkob  (i  9T1*)— DrscamioH 
Below— Leadjho  Questions. 
3.  The  discretion  of  the  trial  court  in  al- 
lowing somewhat  leadins  questions  will  not 
ordinari^  be  reversed  by  the  Federal  Su- 
preme   Court, — especially   wbere    the   wit- 


ness was  of  foreign  birth  and  did  not  well 
understand  tbe  questions  put  to  him. 

[Bd.  Note.— For  other  caica,  ua  Appeal  MMI 
Error,  Canc  Dl(.  II  1352-1867:  Dsc  D)g.  g  STL*] 

Appeal  ahd  Bbboe  {|  1001*)— Re  view— 
Vebdictt— SumciERci  op  Eviobncx, 
4.  Whether  there  is  credible  evidence  to 

sustain   the   verdict   Is   a  question   for  the 

jury,  and  not  for  an  appellate  court. 
CBd.   NdIc.— For   oUer  cases,   see   Appeal  and 

Error,    Cent.    DU-    H   W^,  J328-393(;     Dec    Die 

i  looi.'i 

CouBTB  (I  887«)— Retiew  op  Tebbitorial 

OOU BT— In ETBUCTIOH   QUITTED  FKOU  BiLL 

or  ExcEPTioNa. 

6.  The  Federal  Supreme  Court  will  not 
assume,  on  writ  of  error  to  a  territorial  su- 
preme court,  that  the  trial  court  refused 
to  give  a  pertinent  instruction  because  it 
is  not  conbiined  in  the  bill  of  exceptions, 
where  the  territorial  supreme  court  took 
notice  that  such  instruction  was  in  fact 
given. 

IHd.  Nota.— For  other  ceasa,  am  Courts,  Cent. 
Dig.  H  1032-1037 :   Dec  Dig.  |  tST.*) 
DAUACX8    a  95*)  —  PCKBONAL  InJUKIES — 

Mode  of  Estimatinq. 

8.  The  jury  were  properly  instructed  as 
to  the  measure  of  damages  in  an  action  by 
a  servant  against  a  master  for  personal  in- 
juries, where  they  were  told  that  th«y 
might  consider  the  servant's  loss  of  time 
with  reference  to  his  ability  to  earn  money, 
the  itr.j.airment,  whether  temporary  or  pe^ 
manent.  of  such  ability,  his  disfigurement 
and  pain,  past,  or  reasonably  certain  to  be 
suffered  in  the  future,  and  that  they  should 
deduct  from  the  amount,  if  any,  the  dis- 
bursements made  under  a  release  which  the 
finding  of  tbe  jury  let  aside,  although  a 
part  of  the  disbursements  were  wages  dur- 
inK  tbe  servant's  disability. 

[Bd.  Note.— Por  other  cases,  sec  Damasas, 
Cant.  Dig.  ID  322-mi  Deo.  Dig.  |  »S.*1 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  » 
judgment  which  affirmed  a  judgment  of  the 
District  Court  for  the  County  of  Bernalillo, 
in  that  territory,  in  favor  of  plaintiff  in 
an  action  by  a  servant  against  his  master 
for  personal  injuries.     ABlrmed. 

See  same  ease  below,  IS  N.  M.  232,  107 
Pac,  677. 

The  facts  are  slated  in  the  opinion. 

Messrs.  Francis  E.  Wood,  0.  N.  Mar- 
ron,  Aldis  B,  Browne,  Alexander  Britton, 
and   Evans  Browne  for  plaintiffs   in  error. 

Messrs.  Nelll  B.  Field,  Joseph  W.  C<n; 
and  John   A,   Kratz,  Jr.,  for  defendant  !■ 


This  is  an  action  by  a  servant  for  per- 
sonal injuries.  The  declaration  alleged  that 
it  was  the  plaintiff's  duty  to  cook  brevrer'a 
mash  In  a  cooker;  that  the  cooker  was  s 
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out  of  npkir  that  th«  pUintifl  waa  unwill- 
ing to  use  it,  but  that  tha  defendant  re- 
quested bim  to  go  on  until  it  oonld  ba  r^ 
Sptiired.  and  promiMd  tliat  it  should  ba 
•  within  a  Ter7*«bort  time;  that  the  plaintiff 
did  go  on,  relying  upon  the  prontiee,  that 
the  cooker  gave  waj,  and  the  plaintiif  waa 
badly  Bcalded.  The  defendant  denied  the 
allegatioDB  and  pleaded  plaintiff's  contribu- 
tory negligence  and  a  release.  In  a  repli- 
cation the  plaintiff  denied  his  mental  ca- 
pacity at  the  time  the  release  waa  made. 
There  waa  a  verdict  for  the  plaintiff,  sub- 
ject to  special  findings  which  by  the  law 
of  New  Mexico  control  (Walker  ».  Kew 
Uexieo  t  S.  P.  R.  Co.  165  U.  S.  S93,  41  L. 
ed.  837,  IT  Sup.  Ct.  Rep.  421),  the  defend- 
«nt  alleged  eiceptiona.  These  were  over- 
ruled by  the  supreme  court  of  the  terri- 
toiy  and  the  judgment  alSrmed. 

The  first  point  argued  is  that  the  defend- 
ant was  entitled  to  judgment  on  the  ipe- 
eial  findings,  because  the  fourth  was  that 
the  cooker  at  the  time  waa  not  in  luch  a 
bad  conditioD  that  a  man  of  ordinary  pru- 
dence would  not  have  used  the  same.  But 
the  elerenth  wai  that  the  defendant  did  not 
ue  ordinary  care  in  furnishing  the  cooker 
and  in  having  it  repaired,  and  the  sixth, 
that  the  defendant  promised  the  plaintiff 
that  tbe  cooker  should  be  repaired  ta  an 
inducement  for  htm  to  continue  using  it. 
Bo  it  Ii  evident  that  the  fourth  finding 
meant  only  that  the  plaintiff  was  not  negli- 
gent in  remaining  at  work.  Whatever  the 
difficulties  may  be  with  the  theory  of  the 
exception  (1  Labatt,  Mast.  &  8.  ohap.  82, 
I  423),  it  is  the  well-settled  law  that  for 
a  certain  time  a  master  may  remain  liable 
for  a  failure  to  use  reasonable  care  in  fur- 
nishing a  safe  place  in  which  to  work,  not- 
withstanding the  servant's  appreciation  of 
tba  danger,  if  he  Induces  the  servant  to 
keep  on  by  a  promise  that  the  source  of 
troable  shall  be  removed.  Hough  v.  Texas 
ft  P.  R.  Co.  100  U.  S.  213,  26  L.  ed.  612. 
Next  it  ts  argued  that  the  judgment 
■houTd  be  set  aside  because  the  court  al- 
lowed somewhat  leading  questions  to  be 
asked  to  bring  out  the  plaintiff's  reliance 
npoD  the  defendant's  promise.  If  this  mat- 
ter is  open,  it  is  enough  to  say  that  the 
^plaintiff  is  a  German,  and  seemingly  did 
Tnot'miderstnnd  the  questions  put  to  him 
terj  well,  and  that  it  would  require  a  very 
much  stronger  case  than  this  to  induoe  an 
appellate  court  to  revise  the  discretion  of 
the  trial  court,  and  grant  a  new  trial  upon 
■uch  a  ground.  Northern  P.  B.  Co.  v. 
Urlin,  15B  U.  8.  271,  273,  3B  L.  ed.  077, 
SBO,  15  Sup.  Ct.  Rep.  B40.  The  next  point, 
that  there  was  no  credible  evidence  to 
ta,n  the  verdict,  so  far  aa  it  does  not  rest 


on  tbe  preceding  one,  wai  for  the  ivtj,  not 
for  this  court. 

Fourthly,  it  is  argued  that  the  court 
erred  in  refusing  to  instmct  tbe  jury  that 
tbe  burden  was  on  the  plaintiff  to  prove  hia 
incompetence  at  the  time  of  making  the  re- 
lease. It  seems  from  the  record  that  ao 
instruction  to  that  effect  was  given,  but 
that  it  was  omitUd  from  the  bill  of  ex- 
ceptions. Tbe  supreme  court  of  the  terri- 
tory took  notice  of  t)ie  fact,  and  we  cer- 
tainty should  not  go  behind  their  decision 
upon  a  matter  of  local  practice  in  order  to 
reverse  a  judgment  upon  a  technicality  and 
an  assumption  contrary  to  the  fact.  Santa 
F6  County  v.  New  Mexico,  213  U.  S.  296, 
64  L.  ed.  202,  30  Sup.  Ct.  Rep.  111. 

Finally  it  Is  said  that  tbe  instructions 
as  to  tbe  measure  of  damages  were  wrong. 
The  court  instructed  the  jury  that  they 
might  consider  the  plaintiff's  To^B  of  time 
with  reference  to  bis  ability  to  earn  money, 
tbe  impairment  of  bis  capacity  to  earn 
money,  whether  temporary  or  permanent, 
disfigurement,  and  pain,  past  or  reaaon- 
ably  certain  to  be  suffered  in  the  future, 
and  that  they  should  deduct  from  the 
amount,  if  any,  the  disbursementa  made  un- 
der the  release  which  the  finding  of  the 
jury  set  aside.  It  is  objected  that  a  part 
of  the  disbureementa  were  wages  during 
the  plaintiff's  disability;  but  it  did  not 
matter  whether  they  were  or  not  if  the 
transaction  was  rescinded.  With  regard  to 
future  pain,  etc.,  the  judge  did  not  go  be- 
yond the  conservative  rule  laid  down  in 
such  cases  as  Chicago,  M.  ft  St.  P.  R.  Co. 
V.  Lindeman,  79  C.  C.  A.  18,  143  Fed.  946, 
960.  The  rest  of  the  argument  is  a  dis- 
cussion of  evidence,  with  which  we  bave 
nothing  to  do. 

Judgment  affirmed. 


(m  o.  s.  111.) 
SELOVER,  BATES,  ft  COMPANY,  PUT.  In 


ELLA  T.  WALSH. 
CoNBTiTtjnoNAi:.  Law  {(  276*)— Dim  Pio- 

CE9S    Of    Law  —  CiNCKLLATIOM   OF   I^KD 
CONTBACTB. 

].  The  vendor  in  an  executory  contract 
made  and  to  be  performed  within  the  state 
for  the  sale  of  land  in  another  state  is  not 
deprived  of  his  property  without  due  process 
of  law  bv  applying,  in  an  action  against 
him  for  his  refusal  to  perform,  the  provi- 
sion of  Minn.  Laws  1897,  chap.  223,  that  a 
vendor  in  a  contract  tor  the  sale  of  land 
shall  have  no  right  to  cancel,  tenntnate, 
I  or  declare  a  forfeiture  of  the  oontrart  ex- 
cept upoQ  thirty  days'  written  notice  ta 
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th*  TMidee,  who  •hall  h&Te  that  tinw  In 
which  to  perform. 

IBM.  Note.— For  otTiBr  cum.  lae  CoiuUtntlon- 
>1  Law,  Cant.  Dlr  H  S4$,  MS;  Dns.  DU.  1  tTt.*] 

Tkrdob  and  Pcbohaseb  (|  2*)— Cotrrum 
OF  IiAWa — Cakcbi^latioh  or  Cohtraot. 
S.  An  extraterritorial  effect  ia  not  giTan 
to  the  provisioDs  of  Minn.  Laws  1897,  chap. 
223,  that  a  vendor  in  a  contract  for  the 
aale  of  land  shall  have  no  right  to  cancel, 
tarminate,  or  declare  a  forfeiture  of  the 
contract  except  upon  thirty  daja'  written 
notice  to  the  vendee,  who  shall  have  that 
time  in  which  to  perform,  bj  applying  them 
to  an  action  by  the  vendee  in  an  executory 
contract  made  and  to  be  performed  within 
the  atate  for  the  sale  of  land  in  another 
•tate,  to  recover  damage*  from  the  vendor 
tor  his  retuaal  to  perform. 

[Ed.  Note.— Tar  othar  caaea.  m«  TenOor  and 
PnrebaMr,   Cuit   Dlt-  I   1:   Dae.  Dls-  |  L'l 

CoNffrnuTiONAL  Law  (|  340*)  — Bquai 
FiOTEcmoH  or  tbe  Law»— Reoui^timo 
Oanceu^tioh  or  Liand  Contract. 
8.  The  equal  protection  of  the  lawa  U 
not  denied  to  the  vendor  In  an  executory 
«ontiaet  made  and  to  be  performed  within 
the  itftte  for  the  aale  of  land  in  another 
atate  by  applying,  in  an  action  against  bim 
for  damage*  for  hi*  refusal  to  perform,  the 
provisions  of  Minn.  Lawa  I8B7,  chap.  223, 
that  a  vendor  in  a  contract  for  the  sale  of 
land  shall  have  no  rig'ht  to  cancel,  termi- 
nate, or  declare  a  forfeiture  of  the  con- 
tract esoept  upon  thirty  days'  written  no- 
tioe  t*  tlie  vendee,  who  shall  have  that  time 
is  wfalek  to  perform,  since  the  vendor  is  not 
treated  differently  from  any  other  seller  of 
land  ia  hi*  situation. 

CBd.  Not*.— For  other  cases.  Ma'Conitl: 
•I  Law,  Cent.  Dtl-  II  EU,  «S2,  «93.  OI-SSR 
Dl|.  I  M0.>] 
OOURTB   ({  39e*)~EKB0B  TO  Statb  Coubi 

-^^OESTiONS  Not  Raised  Below. 

A.  Federal  questions  not  raised  in  the 
«ourt  below  cannot  be  reviewed  in  the  Fed- 
eral Supreme  Court  on  writ  of  error  to  a 
statu  court. 

[Bd.  Note.— For  oUiar  eases.  •••  Courts,  Cent. 
Dfl-  I  lOSO:  Dm.  Dtg.  |  SW.*I 


_I  AND  iMUUIfl'  _.  .      . 

S.  A  corporation  cannot  claim  the  pro- 
tection of  the  clause  of  U.  8.  Const.,  t4th 
Amend.,  which  secures  the  privileses  and 
immunities  of  citizens  of  the  United  States 
against  abridgment  or  impairment  by  the 
laws  of  a  state. 

[Ed.  Note,— Por  other  oases,  ••*  Constitution- 
al Law,  CsnL  Dlx.  If  tU-USi  Dm.  D1(.  i  IIX-*! 


[No.  22.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  the  Fourth  Judicial  Di*- 
trict,  awarding  damages  to  a  vendee  for  a 
breach  by  the  vendor  of  an  executory  eon- 


tract  for  the  aale  of  land  In  another  atata. 
Affirmed. 

See  same  ease  below,  109  Minn.  130,  123 
N.  W.  201. 

The  facta  an  stated  In  the  opinion. 

Mr.  Ajrtbar  W.  Belover  for  plaintiff  la 


■  Mr.  JusUce  HcKennn  delivered  the  opin-a 
ion  of  the  court; 

Error  to  the  supreme  coort  of  KCnnesota 
to  review  a  judgment  of  that  court  award' 
ing  damages  to  defendant  in  error  for  » 
breach  by  plaintiff  in  error  of  an  ezeentory 
contract  for  the  sale  of  land  situated  in 
the  state  of  Colorado. 

The  contract  was  made  by  one  Bates  for 
plaintiff  in  error  at  the  office  of  the  latter, 
in  the  cttyof  Minneapolis,  ha  being  one  of 
its  officers,  with  P.  D.  Walsh,  the  husband 
of  defendant  in  error,  Walsh,  however,  ac- 
tually signed  the  contract  at  his  residence 
in  South  Dakota.  He  subsequently  as- 
signed his  interest  to  her,  as  Bates  did  to 
plaintiff  in  error. 

Plaintiff  in  error,  asserting  that  Walah 
had  made  default  of  the  terma  of  the  con- 
tra«t,  canceled  it  and  subsequently  sold  the 
land  to  other  parties.  This  action  was  then 
brought  by  defendant  in  error,  reaulting  in 
a  judgment  for  her  which  was  affirmed  by 
the  supreme  court.  109  Minn.  ISS,  1S3  N. 
W.  20L 

By  the  contract.  Bates,  the  assignor  of 
plaintiff  In  error,  covenanted  to  oonvey  the 
land  to  Walsh,  the  assignor  of  defendant  in 
error,  reserving  certain  mining  rights  there- 
in. Payments  were  to  be  made  in  inatal- 
ments  at  the  office  of  plaintiff  in  error  in 
Minneapolis,  punctnally,  and  it  was  stipu- 
lated 'that  time  and  punctuality"  were 
"materia]  and  essential  ingredients"  of  the 
contract.  It  was  covenanted  that  in  caae  ofN 
failure  to  make  the  payments  •"punctually* 
and  upon  the  strict  terma  and  times'* 
limited,  and  upon  default  thereof  or  in  th« 
strict  and  literal  performance  of  any  other 
covenant,  the  contract,  at  the  option  of  tha 
party  of  the  flrat  part  (Bates),  should  be- 
come utterly  null  and  void,  and  the  rights  of 
the  party  of  the  second  part  (Walsh)  should, 
"at  the  option  of  the  part^  of  the  first  part, 
utterly  cease  and  determine"  as  if  "the 
contract  had  never  been  made."  There  waa 
forfeiture  of  the  sums  paid  and  a  reversion 
of  alt  rights  conveyed.  Including  the  right 
to  take  immediate  poaaession  of  the  laud 
"without  process  of  law,"  and  tt  was  eov»- 
nanted  that  do  court  should  "relieve  tba 
party  al  the  second  part  upon  failure  to 
:omply  strictly  and  literally"  with  tlw 
contract. 


la  &  I  NnuBBB  In  Dee.  A  A 


.  Dlfa.  IMI  u  data.  A 


'oXiOOg  Ic 


]»U. 


SBLOVEB,  BATES,  A  CO.  t.  WJJjSH. 


n 


The  derftult  of  Walsh  eouUted  Ln  the 
teilura  to  paj  Uxm,  and  plaiDtiff  fn  «nor 
elected  to  terminaU  the  ooutraet,  and  gave 
notice  of  auch  election  to  him  in  writing  in 
Um  aUta  o(  North  Dalcota.  Againat  the  ef- 
fect of  inch  default  and  notice,  defendant  in 
error  t^poaed  chapter  ££3,  Laws  of  Hin- 
Besot*,  which  providea  that  a  vendor  in 
a  contract  for  the  aale  ot  Und  aliall  have 
no  right  to  cancel,  terminate,  or  daelara  a 
forfeiture  of  the  contract  oicept  upon 
thirty  daja'  written  notice  to  the  vendee, 
and  that  the  latter  ihall  have  thirty  daya 
after  aerrica  of  auch  notice  in  which  to 
perform  the  eonditiona  or  comply  with  the 
proviaiona  upon  which  default  ihall  have 
oeenrred. 

The  trial  court  and  the  eupreme  oouit 
beld  the  atatnte  applicahle,  and  Judgment 
went,  na  wa  have  aaid,  for  defendant  in  er- 
nff.  Thie  ruling  ia  attacked  on  the  ground 
that,  aa  ao  applied,  the  atatuta  offanda 
againat  tha  14th  Amendment  of  the  Conatf- 
totioB  of  tha  United  State*  in  that  It  de- 
privM  plaintiff  In  error  of  ita  property  with- 
oat  dna  proeeaa  of  law  and  of  the  equal 
protection  of  tha  lawa. 

With  the  ruling  of  the  court  aa  to  the 

gappucabUity  of  the  statota  to  tha  contraot 

pwe  have  nothing  to  do.    We  are*  only  oon- 

eotned  with  the  contention  that,  aa  to  ap- 

^ed,  it  violatea  the  14th  Amendmaot.     Of 

tfcis  the  euprema  court  aaldi 

"There  can  be  no  aerioua  queation  aa  to 
the  oonatitutioaality  of  the  atatute.  It  in 
affect  preaeribea  a  period  of  redemption  in 
ooatraeta  of  thia  eharaoter,  and  waa  with- 
in the  power  and  authority  of  the  legia- 
latura.  Defendanta'  principal  contention 
on  thia  branch  of  the  eaae  le  not  eo  mud) 
that  the  atatute  la  unconstitutional,  aa 
thaV  it  ahould  not  ba  eonatmed  to  apply  to 
eontraeta  made  in  Minneaota  for  the  aale 
«f  land  in  another  state.  There  I*  fore* 
in  thE*  contention,  but  within  the  rule  of 
tba  Finne*  Caae  (102  Minn.  334,  US  N.  W. 
883),  which  a  majority  of  the  court  do 
not  feel  disposed  to  reconaider,  the  action 
doc*  not  involve  the  title  to  the  land,  ia 
purely  peraonal,  and  the  righta  of  the 
parties  are  controlled  by  the  laws  of  this 
atate.  Under  the  deciaion  in  that  caae, 
defendants  had  no  right  arbitrarily  to  de- 
clare the  contract  at  an  end  and  refuse  to 
perform  it,  and  are  liable  for  audi  damage* 
a*  their  refusal  caused  plaintiff.  Follow- 
ing the  ?lanea  Caae,  we  have  no  alternative 
birt  to  affirm  the  action  of  the  court  below." 

This  axeerpt  clearly  presenta  the  ground 
tt  tha  eonrf  a  dadaion,  and  w*  may  put  in 
■entraat  to  it  the  contention  of  plaintiff  In 
•nwT.  Ita  contention  i*  that  the  emtract 
UmU  inridnl  for  the  manner  of  lU  twmi- 


eeaence  of  it*  obligation,  and  that  the  stat- 
ute  of  the  state,  •*  it  ezempta  from  aueh 
obligation,  deprive*  plaintiff  in  error  of  it* 
property  without  due  process  of  law.  The 
argument  to  aupport  tha  contention  is  •oma- 
what  confused,  a*  it  mingles  with  the  ri^t 
of  contract  simply  a  consideration  of  the 
state's  jurisdiction  over  the  land  which  waa 
tha  subject  of  the  contract.  Aa  to  the  con- 
tract simply,  we  have  no  doubt  of  the 
state's  power  over  it,  and  tha  law  of  the 
state,  therefore,  constituted  part  of  it  It 
ia  elementary  that  the  obligation  of  a  <=<^'— 
tract  ia  the  law  under  which  it  wa*  mad«,(j 
and  we  arq*not  disposed  to  expend  much* 
time  to  show  that  tha  Minnesota  statute 
waa  a  valid  exerdae  of  the  police  power  of 
the  state.  Chicago,  B.  &  Q.  R.  Co.  v,  Mc- 
Guire,  Sl»  U.  8.  MB,  65  L.  od.  329,  U  Snp. 
a.  Rsp.  26S;  Brodnax  v.  Missouri,  219  U. 
S.  286,  S6  L.  ad.  2ig,  31  Bup.  Ct  Rep.  23». 
Whether  it  had  wtratarritorial  effect  ia 
another  queation.  The  contention  1*  that 
the  statute,  as  applied,  affeoted  tha  tran*- 
fer  ol  land  situated  in  another  state,  *nd 
outside  of,  therefore,  the  jurisdiction  o( 
the  state  of  Minnesota.  In  other  words,  it 
is  contended  that  the  law  of  Colorado,  tba 
situs  of  the  property,  is  the  law  of  tb* 
contract.  The  prindple  is  asserted  in 
many  ways  and  with  an  affluent  dtation 
of  cases.  The  principle  cannot  be  eon- 
tested,  but  plaintiff  in  error  puahea  it  too 
far.  Oourta  in  many  ways,  through  action 
upon  or  oonatraint  of  the  person,  affect 
property  in  other  states  (Fail  *.  Eastin, 
21S  U.  8.  1,  fi4  L.  ed.  SS,  23  LJtA.{N3.> 
924,  30  Bnp.  Ct.  Rep.  3,  17  Ann.  Caa.  8SS), 
and  in  the  case  at  t^r  the  action  is  strictly 
peraonal.  It  in  no  way  affects  the  land 
or  seeks  any  remedy  against  it.  me  land 
had  t>ean  conveyed  to  another  by  plaintiff 
in  error,  and  it  was  secure  in  Uie  posae*- 
alon  of  the  purchaser.  Radreea  waa  sought 
in  a  Minnesota  court  for  tha  violation  of 
a  Minnesota  contract,  and,  being  aneb,  the 
law  ot  Minnesota  gave  the  right  and  meas- 
ure of  recovery. 

In  Polaon  v.  Stevrart,  167  Mass.  211,  M 
L.RA,  771,  S7  Am.  St.  Rep.  462,  45  N.  B. 
737,  a  contract  made  in  North  Carolina 
between  a  husband  and  wife,  who  were 
domiciled  there,  by  which  he  covenanted 
to  surrender,  convey,  and  transfer  all  of 
his  righta  to  landa  owned  by  ber  in  Msasa* 
cbusetta,  waa  declared  to  ba  a  North  Caro- 
lina contract  and  enforceable  in  Maaaa- 
chuaetta,  notwithatanding  that  under  tba 
law  of  the  latter  state  husband  and  wife 
were  incapable  of  oontraeUng  with  eaob 
other.  To  the  objection  that  the  lawa  of 
the  partiea'  domidl  eonld  not  anthorii*  * 
•ontra«t  betwaan  them  a*  to  land  in  Ma^ 
sachuaatta,  it  waa   answered:     "Obvlonsljr 
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thit  Ib  not  true.  It  It  tnie  that  the  laws 
of  other  Btates  cannot  render  valid  con- 
S*e7>nces  of  property  within  our  borders 
r  which  our  lau-g  bb.j  are  void,  for  tho'plain 
reason  that  ne  have  exclusive  power  ovo' 
the  res.  .  .  .  But  tlie  earae  reaun  in- 
verted catabliaheH  that  the  lea  rei  litis 
cannot  control  persona)  covenants,  not  pur- 
porting  to  be  conveyances  between  penona 
outside  the  jurisdiction,  although  concern- 
ing a  thing  within  it.  Whittever  the  cove- 
ant,  the  law  of  North  Carolina  could  sub- 
ject the  defendant's  property  to  seizure  on 
execution,  and  bis  person  to  imprisonment, 
for  a  failure  to  perform  it.  Therefore,  on 
principle,  the  law  of  North  Carolina  de- 
terrain  et  the  validity  of  the  contract." 
Precedents  against  the  view  were  noted 
and  contrasted  with  thole  supporting  it. 

The  esse  at  bar  is  certainly  within  the 
principle  expressed  in  Poison  v.  Stewart. 
The  Minnesota  supreme  court  followed  the 
prior  decision  in  Finnes  v.  Selover,  B.  &, 
Co,  102  Minn.  334,  113  N.  W.  883,  in  which 
it  said  that,  upon  repudiation  of  a  contract 
by  the  seller  of  land,  two  courses  were  open 
to  the  purchaser:  "He  might  stand  by  the 
contract  and  seek  to  recover  the  land,  or 
be  could  declare  upon  a  breach  of  the  con- 
tract, and  recover  the  amount  of  his  dam- 
ages-" If  he  elected  the  former,  it  was 
further  said,  the  courts  of  Colorado  alone 
could  give  him  relief;  if  he  sought  redress 
in  damages,  the  courts  of  Minnesota  were 
open  to  him.  And  this,  it  was  obeerved, 
was  in  accordance  with  the  principle  that 
the  Ib,w  of  the  situs  governs  as  to  the  land, 
utd  the  law  of  the  contract  as  to  the  rights 
of  the  parties  in  the  contract. 

Plaintiff  in  error  bases  a  contention  upon 
the  difHeultv  of  complying  with  the  pro- 
TJsions  of  the  statute  with  regard  to  giving 
notice.  Written  notice  is  as  we  have  seen, 
necessary  to  be  given  of  any  default,  and 
tbo  time  when  the  cancelation  of  the  con- 
tract shall  tat%  effect,  which  must  not  be 
less  than  thirty  days  after  the  service;  and 
it  la  provided  that  the  notice  must  be 
served  in  the  manner  provided  for  service 
of  eununons  in  the  district  court  if  the 
vendee  resides  in  the  county  where  the  real 
Restate  covered  by  the  contract  is  eituated- 
rif  the  vendee  is  not'within  the  county  where 
the  ~eaJ  estate  is  situated,  then  notice  must 
be  served  by  publication  in  a  weekly  news- 
paper within  the  county,  or,  if  there  is  none 
In  the  county,  then  in  a  newspaper  pub- 
lished at  the  capital  of  the  state.  And  it 
is  provided  that  the  vendee  shall  have  thir- 
ty days  after  service  to  perform  th«  con- 
dltioni  or  comply  with  the  provietons.  The 
contention  la  that  these  provisloiu  cannot 
be  cccnpHed  with,  dther  in  UinneaotA  or 


Colorado;  and  that  plaintEIT  in  error  is 
brought  to  the  dilemma  of  not  being  ablo 
to  cancel  the  contraet,  whatever  be  the  d«- 
tault. 

The  dilemma  was  not  presented  to  tha 
supreme  court  of  the  Bta(«  for  resolution, 
as  plaintiff  in  error  bad  mads  no  attempt 
to  comply  with  the  statute  in  any  way.  A* 
that  court  held  the  statute  applicable  to 
oontracta  such  as  that  under  review,  it  will, 
no  doubt,  in  a  proper  case,  so  construe  the 
statute  aa  to  make  it  effective.  We  are  not 
culled  upon  to  anticipate  ita  ruling. 

It  is  manifest  from  these  views  that 
plaintiff  in  error  was  not,  by  the  enforce- 
ment of  the  Minnesota  statute,  deprived  of 
its  property  without  due  process  of  law. 

It  is  further  contended  that  the  Minne- 
sota statute  denies  plaintiff  In  error  tha 
equal  protection  of  the  laws  and  is  there- 
fore void.  In  specification  of  the  way  in 
which  this  is  done,  plaintiff  in  error  says: 
"In  so  far  as  the  state  of  Minnesota  penal- 
ises its  resident  owner  because  be  has 
obeyed  the  laws  of  the  state  or  country 
wherein  the  land  is  situated, — the  law 
which  he  must  be  subject  to, — just  so  far 
does  it  exceed  ita  powers  and  deny  to  Ita 
citizens  the  equal  protection  of  the  laws." 
This  manifestly  is  but  another  way  of  pre- 
senting the  argument,  which  we  have  an- 
swered, that  the  law  of  Colorado  eontreh 
the  contract,  and  not  the  law  of  Minneaotft. 
Discrimination  is  not  made  out  by  saying 
that  resident  owners  of  Minnesota  land  ar« 
given  a  right  to  foreclose  their  oontract*, 
and  that  residents  of  Minnesota  owning 
land  in  other  states  are  not  given  the  aame 
right,  even  if  this  were  true.  Tha  plain-S 
tid*in  error  is  not  treated  differently  from? 
any  other  seller  of  land  in  his  situation. 
This  is  the  test  of  the  application  of  tho 
equal  protection  clause  of  the  Constltntion 
of  the  United  States. 

Plaintiff  in  error  further  charges  that 
the  supreme  court  of  the  state  refused  to 
give  full  faith  and  credit  to  the  acts  and 
records  of  Colorado.  The  contention  was 
not  made  In  the  court  below  and  cannot  be 
made  here.  The  same  comment  is  appli- 
cable to  the  contention  that  privileges  and 
immunities  of  plaintiff  in  error  as  a  citizen 
of  the  United  States  are  abridged.  We 
may  say  of  the  contentions  that  they  are 
but  a  repetition  of  the  view  that  the  law 
of  Colorado,  and  not  that  of  Minnesota, 
governs  the  contraet.  And  we  may  say 
further,  it  is  well  settled  that  a  corporation 
cannot  claim  the  protection  of  the  clause 
of  the  I4th  Amendment  which  secures  tbe 
privileges  and  immunities  of  citizens  of  tbe 
United  States  against  abridgment  or  im- 
,  palrment  by  the  law  of  a  state.     Werters 
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Tnrl  Aaao.  r.  Qreenberg,  204  U.  B.  359,  61 
L.  «d.  S£0,  27  Sup.  Ct.  Eep.  3S4. 
Judgment  affirmed. 


<K8  TJ.  S.  1».) 

BROOKE  P.  TAYLOR,  Nannie  M.  McCor- 

mick,  Roa&lie  McCormick,  et  aJ.,  Appta., 

COLUMBIAN  UNIVEESITY  (Now  Known 
in  Law  as  George  VVasiiington  Univer- 
flit^r)   and  Jobna  Hopkina  Universit;. 


1.  A  valid  charitable  trust,  not  open  to 
the  objection  of  uncertainty  or  incapacity 
of  execution,  apparent  upon  ita  faoe,  was 
created  under  the  will  of  a  retired  Navy 
officer  by  which,  after  etating  hia  desire  to 
tniike  eonie  contribution  to  tbe  Navy,  bo 
devised  real  property  to  an  educational  In- 
stitution in  truat  to  provide  for  the  free 
education  of  young  men  to  (It  them  for  ad- 
mission to  the  United  BUtea  Naval  Acad- 
emy, or  for  positiona  as  mates  or  masters 
in  the  "merchant  marine  service  of  tbu 
United  States,"  or  for  appointment  from 
civil  life  to  the  steam  engineer  department 
of  the  Navy. 

[Bd.  Nat«.-^t<r  ether  oaMS,  sea  CharlUe*. 
Cut.   Dig.  li  a-»;  IMc   Dig.  I  B.'] 

CBARrms    (|  29*)— Failubb  to  Acgou- 
FUSH  Object. 

2.  A  charitable  trust  tor  tbe  free  eduea- 
Uon  of  young  men  to  fit  them  for  admiBsion 
to  the  United  SUtea  Naval  Academy  ean- 
Bot  be  aaid  to  fail  in  its  execution  to  ae- 
•nnplish  ia  some  degree  the  charitable  ob- 
ject, where  at  least  two  out  of  twenty-four 
of  tboee  who  availed  themselves  of  its  bene- 
fits entered  auch  Academy. 

tBi  Noti— For  other  cssee,  sea  Chaiitlea, 
Ont.  ClK-  H  a,  to;  Dec  Dli.  |  ».•] 

[No.  4].] 


APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which,  on  a  second  appeal,  affirmed 
■  decree  of  tbe  Supreme  Court  of  the  Dis- 
trict, diaraiesinf;  the  bill  in  a  suit  to  de- 
dare  void  a  testamentary  trust.     Afllrined. 

See  same  eaae  below,  36  App.  D.  C.  68. 

Tbe  facta  are  stated  in  the  opinion. 

Hessis.  Henry  E.  Davis  and  J.  K.  M. 
Horton  for  appellants. 

Tbe  court  declined  to  bear  Mr.  Walter 
O.  Oleptaano  for  appellees. 


Rnit  by  appellantn  as  heirs  of  Levin  M. 
Powell,  to  declare  void  a  trust  created  by 


hia  will,  and  to  recover  certain  real  estate 
held  by  tbe  Qeorge  Washington  Utiivenity, 
the  legal  auccesaor  of  the  Columbian  UDi- 

Levin  M.  Powell  wsa,  when  be  made  his 
will,  an  admiral  in  tbe  United  States  Navy, 
on  the  retired  list.  The  clause  wbicb  eraatea 
the  trust  is  as  follows: 

"Item:  Fifth,  it  being  my  wish  and  de- 
sire to  make  aome  contribution  to  the  Navy 
of  tbe  United  Statea,  of  which  I  bave  been 
for  so  many  yeora,  1  hope,  a  worthy  mem- 
ber, and  so  in  a  measure  to  pay  off  the  debt 
I  feel  I  owe  the  honorable  profeaaion  I  have 
pursued  through  a  long  lifetime,  and  ta 
that  end  to  establish  in  the  Columbian  Uni- 
versity in  the  District  Columbia,  in  a  man- 
ner most  conducive  for  that  purpose,  a 
means  for  the  education  of  such  young 
men  aa  may  be  willing  to  profit  therefrom 
in  the  branchea  of  education  beat  fitted  to 
prepare  them  for  officers  of  the  line  in  the 
Navy  of  the  United  Statea,  or  for  the^ 
places  of  mates  or  captains  in  the  mer-g 
chant  marine 'aervice  of  the  United  States.' 
I  do  hereby  give,  devise,  and  bequeath  to 
tbe  said  Columbian  University  and  its  eue- 
cesaora  all  those  oertaln  pieces  or  paroda 
of  ground  situate  and  lying  in  aaid  eity  of 
Washington,  ...  in  trust  for  the  pur- 
poses following,  and  for  no  other  purpose 
wbatorer, — that  ia,  in  trust  to  create  an 
endowment  to  be  known  as  Uie  Admiral 
Powell  endowment,  and  with  that  view  to 
take  the  said  property,  and  the  some  to 
rent  from  year  to  year,  or  to  lease  foe  a 
t«rm  of  years,  as  to  the  trustees  and  over- 
seers of  aaid  University  shall  seem  best; 
and  the  rents,  isaues,  and  profits  ariatng 
therefrom,  after  first  paying  out  of  tfao 
same  the  taxes,  insurance,  lepaira,  and  otbt 
er  ezpenaes,  to  devote  as  far  as  the  sanM 
will  go,  under  such  regulations  as  to  the 
said  trustees  and  overseers  may  seem  best, 
to  the  free  education  of  auch  young  men  aa 
may  deaira  to  take  advantage  of  the  said 
endowment  by  way  of  tbeir  preparation  for 
entrance  into  tbe  Naval  Academy  at  Aa- 
napolis,  Maryland,  or  auch  as  may  fit  them 
to  became  matea  or  masters  in  the  mer- 
chant marine  service  of  the  United  States, 
such  preparation  to  be  confined  in  the  case 
of  each  young  man  so  embracing  the  ad* 
vantages  of  the  aaid  endowment  to  one 
year,  and  to  include  principally  the  studies 
following,  that  is  to  say:  arithmetic,  geom- 
etry, trigonometry,  and  astronomy,  with 
the  use  of  aatronoraical  instruments,  the 
construction  of  charts,  and  the  application 
of  this  knowledge  to  hydrographical  eurvey 
by  latitude  and  longitude,  and  if  possible 
such  study  aa  will  give  to  auch  young  men 
a  knowledge  of  scientific  voyaKes  of  dia- 
eovcry,  and  other  matters  relating  to  war 
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e  on  tba  high  Mks;  uid  it  is 
fortltar  1117  deiira  th«t  thU  mdowment 
•hall,  if  pouible,  ambnuw  in  iU  benefits 
tnch  apprentieet  b«,  having  filled  their  tiiiM 
In  the  great  steam  muiuI&ctaT?  establish- 
ments of  the  countr;,  may  apply  for  ap- 
poinbnent  from  civil  life  In  the  steam  «ngi- 
^neer  department  of  the  United  State* 
KNavj,  to  such  I  would  tike  to  have  a  year's 
•  education  afforded  under  such  regulatioas 
as  the  president  and  faculty  of  the  Uni- 
versity may  think  proper.  And  should  it 
«t  any  time  for  any  reason  be  impossible 
to  carry  into  effect  the  trusts,  provisions, 
and  conditions  having  relation  to  and  here- 
in Imposed  upon  this  bequest  by  me  made 
for  the  creation  of  the  endowment  described 
on  the  part  of  the  said  Columbian  Univer- 
4!ty,  or  should  it  be  made  manifest  at  any 
time  that  the  said  trust  is  not  being  ad- 
ministered in  accordance  with  my  wishes 
«nd  desires,  and  in  conformity  wttb  the 
conditions  apeciSed,  then  and  in  inch  ease 
It  is  my  will  and  desire  that  the  said  en- 
dowment shall  be  placed  in  ot^er  bands, 
and  to  that  end  and  upon  happening  of  the 
contingency  mentioned,  I  do  hereby  give, 
devise,  and  bequeath  the  said  property  to 
the  Johns  Hopkins  University  of  Baltimore, 
in  the  state  of  Maryland,  and  Its  successors, 
to  be  taken  and  held  by  the  said  University 
or  the  officers  thereof  proper  tor  that  pur- 
pose, upon  Uie  trusts  and  tor  'the  purposes 
faereiubefore  particularly  set  tortb  in  the 
bequest  of  said  property  to  the  Columbian 
University,  in  such  manner  that  the  pnr- 
poeca  of  the  said  endowment  as  by  me  in- 
dicated may  he  fully  carried  into  effect" 

The  bill  alleges  that  the  Columbian  Uni- 
nrsity,  supposing  it  had  the  right  to  ese- 
eate  the  trust,  took  possessIiHi  of  the  prop- 
arty,  and  has  let  it  to  various  tenants,  and 
lot  more  than  sixteen  years  has  issued  a 
catalogue  publishing  its  classes,  the  names 
of  all  of  its  students,  instructors,  and  offi- 
cers, and  the  many  and  various  schools  of 
education  It  maintains,  and  that  the  cata- 
logue Is  widely  circulated  throughout  the 
United  States.  The  University  has,  it  is 
«ll^ed,  for  a  tike  period  advertised  "The 
Powell  Scholarship,"  and  notwithstanding 
ihe  wide  circulation  of  the  advertisement, 
the  University  baa  been  unable  to  execute 
the  trust. 

It  Is  alleged  that  the  devise  Is  so  indefl- 
j^ntte  and  the  trust  intended  to  be  created  so 
.7lincertain  of  its  objects  and'subjects  that 
it  Is  Impossible  of  execution  by  the  Colum- 
bian University,  or  by  the  Johtu  Hopkins 
University,  and  has  in  no  wise  been  exe- 
. anted  by  either  of  them;  and  that  therefore 
■tta  trust  is  wholly  void  aitd  of  no  effect. 
ne  eolteetlon  of  the  rents  and  profit*  by 
itks  G<dnmbi«n  University  is  alleged.     It 


was  prayed  that  the  tmst  be  dedared  void 
and  that  tiM  Colombian  University  be  re- 
quired to  account  for  the  rents  and  profits 
collected  by  it. 

A  demurrer  to  the  bilt  was  overruled, 
which  ruling  was  sustained  by  the  court  of 
appeals.    86  App.  D.  a  124. 

The  court  of  appeals  held  that  the  deviss 
created  a  special  charitable  trust,  and  that 
it  was  not  void  for  uncertainty  or  inca- 
pacity of  execution  apparent  upon  its  face. 
The  court,  however,  held  that  the  nineteenth 
paragraph  of  the  bill,  which  alleged  that 
the  impossibility  of  the  execution  of  tba 
trust  had  been  demonstrated,  stated  a  causa 
of  action,  and  remanded  the  case  for  fu^ 
tber  proceedings.  Upon  the  return  of  the 
case  to  the  supreme  court,  the  University 
answered,  by  which  it  traversed  the  all^a- 
tlons  of  the  bill,  and  alleged  In  effect  that 
it  undertook  the  trust  and  has  ever  eioae 
efficiently  executed  it.  It  further  al- 
lied that  its  oodefendant,  the  Johns  Hop- 
kins University,  is  able,  ready,  and  will* 
ing  to  accept  and  administer  the  tmat 
at  any  time,  if  for  any  reason  It  should  b« 
Impossible  for  it,  the  Columbian  University, 
to  administer  the  tame,  or  "should  fail  U> 
carry  out  the  trust  in  that  regard  reposed 
in  it." 

Testimony  waa  taken,  and  the  trial  court 
found  from  the  facts  proved  the  follawlngi 

"First  From  the  testimony  adduced  by 
plaintiffs  upon  this  point,  it  appears  that 
beginning  with  the  scholastic  year  1B86-S8 
(the  will  of  Powell  was  probated  In  188S), 
the  defendant  Columbian  University  pub- 
lished In  its  annual  catalogues  that,  under 
the  terms  of  the  Admiral  Powell  Endow- 
ment, free  scbolarahips  would  be  given  to^ 
a  limited  •number  of  pupils  who  were.pre-^ 
paring  for  admission  to  the  United  Stat«> 
Naval  Academy  at  Annapolis.  This  notica 
waa  in  some  issues  of  the  catalogue  mora 
explicit,  giving  in  greater  detail  the  tenoi 
of  the  truat,  and  in  other  iaaues  courses  of 
study  were  given  from  which  the  special 
course  contemplated  by  the  terms  of  the 
trust  might  be  selected.  It  further  appear* 
from  the  records  of  the  University  that  be- 
ginning with  the  scholaatic  year  1801-92 
twenty- four  young  men  actually  took  » 
course  of  study  under  the  Powell  Scholar- 
ships,  in  some  eases  the  same  man  being 
permitted  to  pursue  the  couree  for  mon 
than  one  year.  Of  this  number  at  least  two 
entered  the  Naval  Academy.  I  find  noth< 
ing  in  the  evidence  ahowing  the  net  income 
derived  by  the  University  from  the  trust 
property,  but  there  is  nothing  to  show  that  ' 
the  full  net  income  thereof  was  not  applied 
to  the  admlnlstraUon  of  the  trust.  I  am 
of  the  opinion  that  the  erldanoa  adduced  it 
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sot  anffieiant  to  doaonitnita  the  'incapMity' 
of  the  execution  of  the  tnut." 

SeooDd.  Gruttiug  that  the  teatimoiiy  wu 
•offieicut  to  demoiutrate  th«  inability  of 
the  ColiuDbiau  UniT«nity  to  execute  the 
truBt,  it  did  not  appeal  that  the  Johsi  Hop- 
kini  Universitj  might  not  be  able  to  do  to, 
and  that  until  it  "haa  tried  and  failed,  the 
eourt  would  certainly  not  b«  justified  in 
fruBtrating  the  intention  of  tbe  testaUr 
by  bestowing  the  property  upon"  the  plain- 
tiffe,  "related  oo  remotely  to  him." 

The  court  of  appeals  practically  alSrmed 
tbeatt  eoneluaiona.  The  court  said  that 
white  the  teatimony  did  not  ihow  that  the 
cxpectationa  of  the  testator  have  been  tally 
Anawered,  and  that  it  had  failed  "to  ihow 
that  the  entire  net  proceedi  of  the  trnat 
property  have  been  dCToted  exclueively  to 
tbe  purpose*  of  tha  trust,  and  none  other, 
it  waa  eufScient  to  abow  that  tbe  truat  can 
lie  executed,  as  well  as  that,  in  lomc  meaa- 
JJore,  it  is  being  executed."  The  court  said 
7  further  that  it  was  unimportant  to'eonsider 
defecta  of  execution  of  the  tnut  by  the 
Columbian  University,  aa  that  possibility 
waa  contemplated  by  tbe  testator,  and  the 
Jobna  Hopkins  University  appointed  as  an 
■Jtemate  trustee,  and  as  its  ability  to  ^e- 
eute  the  trust  was  asserted  and  not  denied, 
"it  mnat  b«  talten  as  true."  These  conclu- 
■ions,  BO  far  as  they  depend  upon  tbe  testi- 
mony,  not  being  manifestly  erroneous,  we 
must  accept^  being  the  decisiona  of  two 
eoarta. 

The  legal  proposition,  however,  which  de- 
tennined  the  ruling  upon  the  demurrer  and 
the  first  decision  ol  the  court  of  appeals,  is 
Open  for  consideration.  Tliat  court,  as  we 
hsTB  seen,  decided  that  the  will  created  a 
■peeial  charitable  trust,  and  that  the  trust 
waa  not  void  for  uncertainty  or  incapacity 
of  execution  apparent  upon  its  facts.  These 
prapositions  are  contested.  It  is  contended, 
first,  that  tbe  "object  of  the  testator  must 
be  clearly  charitable;  and,  second,  the  thing 
fae  directs  to  be  done  must,  in  its  execution, 
accomplish  tbe  charitable  object,  in  some 
degree,  at  least."  It  is  argued  that  these 
conditiona  are  not  fulfilled  by  the  devise  be- 
cause, it  is  said,  "tbe  testator  bad  no  idea 
of  aasisting  either  of  tbe  universities 
named,  or  of  aasiBting  anyone  merely  to 
get  an  education,"  and,  further,  that  "bis 
sole  purpose,  as  be  himself  stated,  was  'to 
make  some  contribution  to  the  Navy  of 
the  United  States.'  " 

The  devise,  we  think,  satisfies  the  tests. 
The  object  of  tbe  testator  was  not  "to 
make  some  contribution  to  the  Navy  of 
tbe  United  States."  Such  contribution  was 
but  aa  incidental  effect,  or  rather,  the  mere 
inducement  to  the  testator's  benefaction.  . 
Tbe  testator's  special  object  was.  so  far  as  ' 


hia  properl;  would  accomplish  it,  to  give 
to  young  men  not  having  the  pecuniary 
ability  to  prepare  themselves,  iht  oppoi^ 
tunity  to  do  so.  Preparatory  training  was 
necessary;  be  made  it  available,  to  the  ex- 
tent of  his  means,  to  young  men  who  other- 
wise could  not  bear  the  expense.  And  heS 
knew  the  conditions  of  appointment,*  InP 
whom  it  rested,  and  the  contingencies  uptnt 
which  it  depended.  If  the  field  of  candi- 
dacy was  limited,  he  knew  that  he  was  help- 
ing  some  to  aspire  and  qualify  to  succeed. 
Tbe  knowledge  and  help  were  definite.  He 
certainly  could  not  designate  the  individ- 
uals. That  could  be  done,  and  necesaaTily 
was  left  to  be  done,  by  his  trustees,  one  or 
the  other  of  them.  The  purpose  of  the  tes- 
tator baa  not  been  disappointed.  In  other 
words,  the  charitable  obj(«t  has  been  acoom- 
lisbed,  "in  some  degree,  at  least," — tbe  test 
which  appellants  apply.  Tbe  finding  is  that 
at  least  two  out  of  twenty-tour  of  those 
who  availed  themselves  ot  tbe  scholarships 
instituted  by  tbe  Columbian  University  en- 
tered the  Naval  Academy.  We  can  sup- 
pose a  better  result  from  a  better  adminia- 
tration  of  tbe  trust. 

The  testator  had  in  view  another  career 
for  young  men  besides  tbe  Navy,  which 
could  be  attained  by  tbe  same  means;  that 
is,  "the  places  of  mates  or  captains  in  the 
merchant  marine  service  of  the  United 
States."  But  it  is  said  that  "there  is  no 
such  thing"  as  the  merchant  marine  serv- 
ice "known  to  the  law,"  and  that  "when- 
tore  the  meaning  of  the  testator  in  this 
behalf  is  left  open  to  ascertainment  outside 
of  the  testator's  language  and  tbe  provisioD 
of  the  will."  Tbe  criticism  is  too  exact. 
The  merchant  marine  was  and  is  a  very 
definite  and  substantial  thing,  and  had  un- 
mistakable definition  in  genera),  if  not  ia 
[egaJ,  nomenclature.  The  meaning  of  » 
testator  is  not  required  to  be  found  tn  lanr 
lexicons;  tbe  usages  of  popular  speech  may 
furnish  a  guide  to  it.  Besides,  the  words 
"merchant  marine"  receive  certain  meaning 
from  tbeir  context,  and  it  is  easy  to  put 
one's  self  in  the  place  of  the  sailor  testator 
and  appreciate  his  impulse  and  purpoa*. 
Hia  relatives  were  remote,  bis  property  net 
large,  and  be  had  been  an  officer  in  the 
United  States  Navy.  He  desired  to  assist 
others  to  become  also  ofitcers  in  that  serv^ 
ice  or  in  a  cognate  service.  He  knew  the 
equipment  necessary  and  he  prescribed  itM 
He  cbose  proper'educational  instruments  to* 
confer  the  equipment  and  to  select  and 
qualify  the  candidates  for  the  designated 
services.  The  purpose  of  the  testator  was 
worthy,  and  there  is  nothing  In  reason  or 
authority  which  requires  us  to  pronooBOt 
it  legally  insufficient. 

Decree  affirmed. 
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CITY  OF  RICHMOND. 

CoNBTiTOTioN*!.  I>4w   (!  278*)— Monici- 

PAL    COBPOBATIONB    (|   901')— DUB    PBO- 

OB88  OF  Law  —  Folic B  Poweb  —  Estab- 

USHINQ    BTIXI.DIMO    La.NE. 

An  unDonetltutJonal  infringement  of  tlia 
guar&nticfl  of  U.  S.  Conbt.,  14th  Amend., 
which  cannot  be  upheld  as  an  eierciEe  of 
the  police  power,  resulta  from  a  municipal 
ordinance  passed  under  the  authority  of  Va. 
Laws  190B,  p.  623,  which  requires  the  com- 
mitteo  on  streets,  upon  request  of  the  own- 
ers of  two  thirds  ot  the  abutting  property, 
to  establish  a  building  line  on  the  side  of 
the  square  oa  which  such   property  abuts, 

not  less  than  f  ■*  ' 

the  street  line 

[Ed.  NotB.— Fo 


e  than  30  feet  from 


,   767-!- 
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SM.  SOa-SlO,  818-SM,  BOT-9M.  9«:  Deo.  Dig.  t  M!  ;• 
Uuniclpal  CorporBtlODS.  CenL  Dig.  |  lUi:  Dae. 
Dl(.  t  Wl.*] 

[No.   48.] 

Argued   November   12   and    13,   1012.     De- 
cided December  2,  1012. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  whicb  affirmed  a  judgment 
of  the  Hustings  Court  of  the  City  of  Rich- 
mond, afHrming  ^  judgment  of  the  police 
justice  of  that  city,  impoaing  a  fine  for  an 
aliped  violation  of  a  municipal  ordinance 
establishing  a  building  line.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  110  Va.  740,  ST  S. 
B.  37fl,  19  Ann.  Cas.  ISQ. 

The  facts  are  stated  in  the  opinion. 

5lr.  S.  8.  P.  Patteson  for  plaintiff  in 

Mr.  H.  R.  Pollard  for  defendant  In  er- 

-  '  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

In  error  to  review  a  judgment  of  the 
hustings  court  ol  the  city  of  Richmond,  af- 
firming ft  judgment  of  the  police  court  of 
the  city,  imposing  a  fine  of  $25  on  plaintiiT 
in  error  for  alleged  violation  of  an  < 
nance  of  the  city  fixing  a  building  line, 
judgment  was  affirmed  by  the  supreme  court 
of  the  state.  110  Va.  740,  67  S.  E.  370,  19 
Ann.  Cas.  1S6. 

Plaintiff  in  error  attacks  the  validity  of 
the  ordinance  and  the  statute  under  whicb 
it  was  enacted  on  the  ground  that  tliey  in- 
fringe the  Constitution  of  the  United  States, 
in  that  they  deprive  plaintiff  in  error  of 
his  property  without  due  proeesa  of  Uw, 
and  deny  him  the  equal  protection  of  tht! 

The   statute   authorized    the   councils 

«dtiet  and   towns,  among  other  things.   ' 

7  make   regulations   concerning   the'bnildi 

of  houses  in  the  city  or  town,  and  in  tb 

•For  otliar  caatt  SM  same  topic  ft  |  nukdi 


discretion,    ...    In  parti«nlar  distrlsti 
along  particular  street*,  to  prescribe  and 
establish  building  lines,  or  to  require  prop- 
erty owner*  in  certain  localitiea  or  districts 
to   leave  a  Dertain   percentage  of  lot*  free 
from  buildings  and  to  r^ulata  the  height 
'  buildings."    Act*  of  1908,  p-  623,  4. 
By   virtue   of   tbi*   act   the   city   council 
passed    tbe    following    ordinance:      "That 
'henever  the  owners  of  two  thirds  of  prop- 
erty abutting  on  any  street  shall,  in  writ- 
ing,   request   the   committee   on   streets   to 
establish    a   building    line    on   the    side   of 
the  square  on  which  their  property  fronts, 
the  said  committee  shall  establish  such  line 
that  tbe  same  shall  not  be  less  than  S 
t  nor  more  than  36  feet  from  the  street 
e.     .     .     .     And  no  permit  for  tbe  eree- 
n  of  any  building  upon  eueb  front  of  the 
_  lare  upon  which  such  building  line  is  so 
established  shall   be   issued   except  for   the 
construction  of  houses  within  the  limit*  of 
such  line."    A  fine  of  not  less  than  925  nor 
Dre  than  $500  Is  prescribed  for  *  viola- 
m  of  the  ordinance. 

The  facta  are  as  follows:  Plaintiff  In 
error  is  the  owner  of  a  lot  33  feet 
wide  on  the  south  side  of  Grace  street, 
between  Twenty-eight  and  Twenty-ninth 
streets.  He  applied  for  and  received 
a  permit  on  the  IBth  of  December,  1903,  to 
build  a  detached  brick  building  to  be  used 
for  a  dwelling,  according  to  certain  plans 
and  specifl cation*  which  had  been  approved 
by  the  building  inspector,  dimensions  of 
the  building  to  be  29x50x28  feet  high. 

On  the  Bth  of  January,  1909,  the  street 
committee  being  in  session,  two  tbirda  of 
the  property  owners  on  the  side  of  the 
square  where  plaintiff  in  error's  lot  is  sit- 
uated, petitioned  for  the  establishment  of 
a  building  line,  and  in  accordance  with  the 
petition  a  resolution  was  passed  establish- 
ing a  building  line  on  the  line  of  a  major-^ 
ity'of  the  houses  then  erected,  and  thef 
building  inspector  ordered  to  be  notified. 
This  was  done,  and  plaintiff  in  error  given 
notice  that  the  line  established  was  "about 
fourteen  (14)  feet  from  the  true  line  of 
the  street,  and  on  a  line  with  the  major- 
ity of  the  houses."  He  was  notified  further 
that  all  portions  of  his  bouse,  "including 
Octagon  bay,  must  be  set  back  to  conform 
to"  that  line.  Plaintiff  in  error  appealed  to 
the  board  of  public  safety,  which  sustained 
the  building  inspector. 

At  the  time  the  ordinance  was  passed,  tbe 
material  for  the  construction  of  the  house 
had  been  asaembted,  but  no  actual  constmo- 
tion  work  had  been  done.  The  building  con- 
formed to  the  line,  with  the  exception  of 
the  octagon  bay  window  referred  to  above^ 
.  which  projected  about  3  feet  over  tbe  line. 
The  supreme  court  of  tbe  state  sustained 
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the  st&tute,  Sftying  that  it  vas  neither  "un- 
rea«oiiable  nor  unusual,"  and  that  the  court 
was  "justified  in  concluding  that  it  was 
paaaed  by  the  legislature  in  good  faith  and 
in  the  interest  of  the  health,  safety,  com- 
fort, or  convenience  of  the  public,  and  for 
the  benefit  of  Ibe  property  owners  gener- 
ally who  are  affected  by  its  provisions;  and 
that  the  enactment  tends  to  accomplish  all, 
or,  at  least,  some,  of  these  objects."  The 
court  further  said  that  the  validity  of  such 
legislation  is  generally  recognized  and  up- 
held as  an  exercise  of  the  police  power. 

Whether  it  is  a  valid  exercise  of  the  po- 
lice power  is  a  question  in  the  case,  and 
that  power  we  have  defined,  as  far  aa  it  is 
capable  ol  being  delined  by  general  words, 
a  number  of  times.  It  is  not  ausceptihle  of 
ejrcumetantial  precision.  It  extends,  we 
have  said,  not  only  to  regulations  which 
promote  the  public  health,  morals,  and  safe- 
ty, but  to  those  which  promote  the  publio 
convenience  or  the  general  prosperity.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Illinois,  200  D.  S. 
661,  50  L.  ed.  696,  26  Sup.  Ct  Rep.  341,  4 
Ann.  Cas.  1175.  And  further,  "It  is  the 
Smost  essential  of  powers,  at  times  the  most 
7  insistent,  and'always  one  of  the  least  limit- 
mble  of  the  powers  of  government."  Dis- 
trict ol  Columbia  t.  Brooke,  214  O.  S.  138, 
14B,  53  L.  ed.  941,  945,  29  Sup.  Ct.  Rep. 
C60.  But  necessarily  it  has  its  limits  and 
must  stop  when  it  encounters  the  prohibi- 
tions of  the  Constitution.  A  clash  wilt  not, 
however,  be  lightly  inferred.  Governmen- 
tal power  must  be  flexible  and  adaptive. 
Exigencies  arise,  or  even  conditions  less  per- 
emptory, which  may  call  for  or  suggest  1^- 
islation,  and  it  may  be  a  struggle  in  judg- 
ment to  decide  whether  it  must  yield  to 
the  higher  considerations  expressed  and  de- 
termined by  the  provisions  of  the  Consti- 
tntion.  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  53  L.  ed.  112,  32  L.R.A,(N.S.) 
1002,  31  Sup.  Ct.  Rep.  18S,  Ann.  Cas.  10124., 
4S7.  The  point  where  particular  intercets 
or  principles  balance  "cannot  be  determined 
by  any  general  formula  in  advance."  Hud- 
eon  Counts  Water  Co.  t.  McCarter,  20B  U. 
8.  340,  353,  52  L.  ed.  928,  831,  28  Sup.  CL 
Rep.  620,  14  Ann.  Cai.  560. 

But  in  all  the  cases  there  is  the  constant 
admonition,  both  in  their  rule  and  examples, 
that  when  a  statute  is  assailed  as  offending 
against  the  higher  guaranties  of  the  Consti- 
tution, it  must  clearly  do  so  to  justify  the 
courts  in  declaring  it  invalid.  This  condi- 
tion is  urged  by  defendant  in  error,  and  at- 
tentive to  it  we  approach  the  consideration 
of  the  ordinance. 

It  leaves  no  discretion  in  the  oommittes 
on  streets  as  to  whether  the  street  lino 
shall  or  shall  not  be  established  in  a  given 
case.      The  action  of  the  committee  is   de- 


termined by  two  thirds  of  the  property  own- 
ers.    In  other  words,  part  of  the  proper^ 

owners  fronting  on  the  block  determine  the 
extent  of  use  that  other  owners  shall  make 
of  their  lots,  and  against  the  restriction 
they  are  impotent.  This  we  emphasize. 
One  set  of  owners  determines  not  only  the 
extent  ol  use,  but  the  kind  of  use  which  an- 
other set  of  owners  may  make  of  their  prop- 
erty. In  what  way  is  the  public  safety, 
convenience,  or  welfare  served  by  conferring 
such  powerl  The  statute  and  ordinance, 
while  conferring  the  power  on  some  proper- 
ty holders  to  virtually  control  and  disposed 
of  the  property  rights  of  others,  creates*no* 
standard  by  which  the  power  thus  giTen  is 
to  be  exercised;  in  other  words,  the  prop- 
erty holders  who  desire  and  have  the  au> 
thorlty  to  establish  the  line  may  do  so  sole- 
ly for  their  own  interest,  or  even  capri- 
ciously. Taste  (for  even  so  arbitrary  a 
think  as  taste  may  control)  or  judgment 
may  vary  in  localities,  indeed,  in  the  same 
localify.  There  may  be  one  taste  or  judg^ 
ment  of  comfort  or  oonTenience  on  one  side 
of  a  street  and  a  different  one  on  the  other. 
There  may  be  diversity  in  other  blocks; 
and,  viewing  them  in  succession,  their  build- 
ing lines  may  be  continuous  or  staggering 
(to  adopt  a  word  of  the  mechanical  arts) 
as  the  interests  of  certain  of  the  property 
owners  may  prompt  against  the  interests 
of  others.  The  only  discretion,  we  have 
seen,  which  exists  in  the  street  committee 
or  in  the  committee  of  public  safety,  is  in 
the  location  of  tin  line,  between  6  and  30 
feet.  It  is  bard  to  understand  how  public 
comfort  or  convenience,  much  less  publio 
health,  can  be  promoted  by  a  line  which 
may  be  so  variously  disposed. 

We  are  testing  the  ordinance  by  its  ex- 
treme possibilities  to  show  how  In  its  ten- 
dency and  instances  it  enables  the  conven- 
ience or  purpose  of  one  set  of  property  own- 
ers to  control  the  property  right  of  others, 
and  property  determined,  as  the  case  may 
be,  for  buaineas  or  residence, — even,  it  may 
be,  the  kind  of  business  or  character  of 
residence.  One  person  having  a  two-thirds 
ownership  of  a  block  may  have  that  power 
against  a  number  having  a  less  collective 
ownership.  If  it  be  said  that  in  the  instant 
case  there  is  no  such  condition  presented, 
we  answer  that  there  is  control  of  the  prop- 
erty of  plaintiff  in  error  by  other  owners  of 
property,  exercised  under  the  ordinance. 
This,  as  we  have  said,  is  the  vice  of  the  or- 
dinance, and  makes  it,  we  think,  an  unrea- 
sonable exercise  of  the  police  power. 

The  case  requires  no  further  comment. 
We  need  not  consider  the  power  of  a  city  to 
eatablEsh  a  building  line  or  regulate  the 
structure  or  height  of  buildings.  The  case*^ 
•which  are  cited  are  not  apposite  to  the  pre»? 
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ent  cua.  ^u  ordinkiiMa  or  aUiutM  which 
wen  paaaed  on  had  more  general  foundation 
and  a  more  general  purpote,  whether  exei- 
ciaea  of  the  police  power  or  that  of  eminent 
domain.  Nor  need  we  consider  the  cases 
which  distinguish  between  the  eathetic  and 
the  material  effect  of  reflations  the  OOO' 
■ideration  of  which  occupies  aome  space  in 
the  argument  and  in  the  reasoning  of  the 
cases. 

Judgment  reversed  and  case  remanded  for 
further  proceedinga  not  inconsistent  with 
this  opinion. 

ax  D.  8. 110.) 
FIRST  NATIONAL  BANK  OF  PRINCE- 
TON, ILLINOIS,  et  «1.,  AppU., 

CHARLES  E.  LITTLBPIELD,  Trustee,  etc 

Oocnra    (I  882»)  —  Appe4I,  — Rbvibw   o» 
Factb — CoitcuBBENT  Findings. 

The  eoncTirrent  findings  of  the  two  lower 
eourta  that  the  claimants  against  the  bank- 
rupt estate  of  a  firm  of  stockbrokers  had 
failed  to  trace  into  the  bands  of  the  receiver 
In  bankruptcy  anj  of  the  proceeds  of  stock 
purchased  hj  the  bankrupts  with  the  claim- 
ants' money,  and  wrongfully  converted  by 
the  bankrupts,  will  not  be  disturbed  by  the 
Federal  Supreme  Court  on  appeal,  where 
not  manifestly  erroneous. 

[Bd.  Not*.— For  oilier  cases,  s«*  Courts,  Oiat 
Dlit.  II  lAU,  Un>;   Dm.  DIk.  |  US.*] 

[No.  B72.: 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decree  which,  on  a  second  appeal, 
affirmed  a  decree  of  the  District  Court  for 
the  Southern  District  of  New  York,  disal- 
lowing claims  to  property  in  the  bands  of 
a  receiver  In  bankruptcy.     Affirmed. 

See  same  ease  below  on  first  appeal,  90 
C.  C.  A.  343,  J75  Fed.  TS9;  on  second  ap- 
peal, 113  C.  C.  A.  348,  193  Fed.  24. 

Mr.  Thomdlke  Sanndera  for  appel- 
lants. 

Mr.  Dantel  P.  Hays  for  appellee. 

r  *  Memorandum  opinion,  by  direction  of  the 
oourt,  by  Mr.  Chief  Justice  While: 

Albert  0.  Bruwn  and  others,  members 
of  a  firm  known  as  A.  0.  Brown  &  Company, 
stockbrokers  In  New  York  city,  were  adjudi- 
cated bankrupts.  The  National  Bank  of 
Princeton  and  four  other  claimants  peti- 
tioned to  have  the  receiver  in  bankruptcy 
return  certain  sums  of  money  to  which  they 
asserted  ownership,  because  the  amounts 
olaimed  bad  been  sent  to  the  firm  to  buy 


ahares  of  stodc  fgr  aeeonnt  of  tiie  elalm- 
auta,  and  the  stock  had  never  been  delivered 
to  them.  The  special  master,  to  whom  the 
matter  was  referred,  reported  in  favor  ot 
the  claimants,  the  district  court,  however, 
disapproved  the  conclusion  of  the  master 
and  rejected  the  claims.  The  circuit  court 
of  appeals  reversed.  99  C.  C.  A.  346,  176 
Fed.  769.  It  was  held  that  as  the  stock 
bought  with  the  moneys  of  the  claimaots 
and  for  their  account  belonged  to  them, 
they  were  eiititled  as  owners,  the  stock 
having  been  wrongfully  converted  by  the 
bankrupts,  to  take  out  of  the  bankrupt 
estate  so  much  of  the  avails  of  their  wrong- 
fully converted  stock  as  they  might  he  able 
to  trace  into  the  hands  of  the  receiver. 
Upon  amended  pleadings  a  further  hearing 
was  bad  before  the  special  master,  who 
reported  against  the  claimants  because  it 
was  found  as  a  matter  of  fact  that  there 
was  a  failure  to  trace  any  of  the  proceedaS 
of  the  converted 'stock  into  the  hands  of? 
the  receiver.  The  report  of  the  master  waa 
confirmed  by  the  district  court  (189  Fed. 
432,  442),  and  the  action  ot  that  court  was 
in  all  respects  affirmed  by  the  circuit  court 
of  appeals  (113  C.  C.  A.  348,  1Q3  Fed.  24). 
This  appeal  wbs  then  taken,  and  the  claim 
of  the  Princeton  Bank  has  been  specially 
presented,  under  an  agreement  that  the  de- 
cision as  to  that  claim  will  govern  as  to  the 

All  the  contentions  relied  upon  in  various 
forms  simply  assert  that  the  master  and 
the  two  courts  erred  In  their  appreciation 
of  the  facts.  But  the  burden  of  proof  was 
upon  the  claimant  tc  i^tablish  its  owner- 
ship of  the  fund, — a  Luiden  which  it  can- 
not in  reason  be  said  vas  sustained  in  view 
of  the  concurrent  adverse  action  of  the 
master  and  the  courts  below.  Indeed,  as 
the  settled  rule  is  that  the  concurrent  ac- 
tion of  two  courts  upon  questions  of  fact 
will  not  be  disturbed  except  in  a  case  of 
manifest  error, — a.  condition  which  we  are 
of  the  opinion  after  an  examination  of  tlie 
record  does  not  here  obtain,— it  follows 
that  the  judgment  below  must  be  and  it  if 
afiSrmed. 

ItM  U.  B.  n.) 

LOUISIANA    NAVIGATION    C05IPANY, 
Limited,  Plff.  in  Err., 


Courts  (|  SSS*)— Ebeoe  to  Statb  Couxt 

—Final  Jcdouent. 

1.  A  judgment  of  the  highest  court  of  » 
state,  which  reversed  a  judgment  below, 
dismissing  a  petition  because  it  stated  no 
cause  of  action,  and  remanded  the  cause  for 
further    proceedings,    is   not   final   for   the 


M  same  topic  A  |  Kcvasa  la  Dae. 
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LOUISUNA  NAV.  CO.  v.  07STEK  COMinSSION. 


[Bd.  Not*.— For  DtAer  ca«a.  M*  CourU,  Cant. 
Slk.   I  IMS;  D«.  Dig.  i  t»i.'l 

Corars  (I  893*)— Ebbob  to  St&tk  Coubt 
^FiitAL  JnDouznr. 

2.  The  finalitv  of  tba  Judgment  of  th« 
higheit  court  of  a  otate  U  to  be  tested  by 
the  form  of  the  Judgment,  and  the  Federal 
Supreme  Court  cannot,  for  the  purpoM  of 
determining  whether  its  reviewing  power 
eziats,  reaort  to  the  state  law  for  the  pur- 
pose of  converting  a  judgment  not  on  its 
IBCB  final  into  one  final  in  character. 

[Bd.  NDt€.~For  ottiar  caaai,  ■••  Courti,  C«nt. 
Dig.  I  VM;  Dao.  OlB.  I  >».•] 

CoirxTB  (t  S99*)— Bbxok  to  State  Cocbt 

~nBcDFB   OF   ReVIBW. 

3.  The  rule  which  ezeludea  the  right  to 
review  questions  arising  In  a  cause  depend- 
ing in  a  state  court  until  a  final  judgment 
ii  rendered  bj  such  court  involves  as  a 
ueceassr;  correlative  the  power  and  the 
dutf  in  the  Federal  Supreme  Court,  when 
a  uial  jut^ment  in  form  is  rendered  and 
the  cause  is  brought  there  for  review,  to 
consider  and  paw  upon  all  the  Federal 
eontioversies  in  the  cause,  irrespective  oF 
bow  far  it  may  be  that  by  the  state  law 
Bueh  questioni  were  concluded  during  the 
litigation,  and  before  a  flnal  judgtnent  sus- 
«ntibte  of  review  was  rendered. 

(M.  Note.— For  oOwr  cans.  •«  Courts,  Cant. 
Hit-   H  10S9,   lOM;    Dmi.   Dif.  {   WH.'I 

[No.  40.] 
Atgned  Novonber  6,  1912.  Decided  Decem- 
ber 2,  ]eja. 
IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiaos  to  review  a  judgment 
wbich  reversed  a  judgment  of  the  Civil  Dis- 
trict Court  for  tbe  Parish  of  Orleans,  in 
that  state,  dismissing  a  petition  because  it 
atat«d  no  cause  of  action,  aad  remanded 
the  cause  for  further  proceedings.  Dis- 
missed  for  want  of  final  judgmeUt. 

See  same  case  below,  126  La.  740,  SI  So. 
706. 

The  facts  are  stated  In  the  opinion. 
Messrs.  TlKHnaa  Gllmore,  Edward  N. 
Po^,  and  J.  C.  Ollmore  for  plaintiff  in 

The  conrt  declined  to  hear  Mr.  Rnffln  O. 
Pleaaant,  Attorney  General  of  Louisiana, 
for  t^  Conservation  Commission,  and  Mr. 
Jobn  Dymond,  Jr.,  for  E.  C.  JouUian 
Canning  Company  and  Dunbars,  Lopez,  A 
Dukate  Company. 

Mr,  Waiter  Guion,  former  Attorney  Oen- 
•ral  of  Louisiana,  and  Mr.  John  0.  Wick- 
lifla  for  tho  Oyster  Commission  of  Louisi- 


;  ■  Mr.  Chief  Justice  WUte  delivered  the 
opinion  of  the  court: 

Tho  supreme  eonrt  of  Louisiana  in  this 
was  reviewod  the  judgment  of  a  Mai  court 


which  dismissed  the  petition  of  the  plain- 
tiff because  it  stated  no  eanas  of  action. 
The  plaintiff  in  error  here  was  plaintiff 
in  the  trial  court  and  appellant  is  the  court 
below.  Tbe  suit  was  based  on  an  alleged 
right  to  recover  damages  for  slander  of  the 
title  of  plaintiff  to  described  lands.  Under 
the  law  of  Louisiana,  for  the  purpose  of 
passing  upon  the  esMption  of  no  eause  of 
action,  the  case  in  substance  became  one 
petitory  in  its  character, — tiiat  is,  one  to 
try  title  to  land.  Treating  the  action  aa 
of  that  nature,  the  court  below  elaborately 
reviewed  the  averments  of  the  petition,  and 
expressed  the  opinion  that  in  some  respects 
a  cause  of  action  was  lUted,— that  ii,  that 
there  was  sllegation  of  title  as  to  some  of 
the  land,  and  that  there  mas  no  title  al- 
leged to  other  of  tbe  land  involved.  The 
court  concluded  as  follows: 

"We  think,  therefore,  thst  plaintiff  ihoold 
be  again  afforded  an  opportunity  to  amend 
its  petition  ...  by  setting  forth  spe- 
ciBcally  the  particular  places  or  portions 
of  Its  property  upon  which  the  alleged 
trespass  has  been  committed,  together  with 
tbe  time  and  manner  of  the  trespass." 

The  judgment  was  as  follows; 

"It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from 
he  set  aside,  and  that  this  case  be  remanded 
to  the  district  eonrt,  to  be  there  proceeded 
with  in  accordance  with  the  views  expressed 
in  this  opinion  ..."  [126  La.  755,  768, 
El  So.  706.] 

Upon  the  theory  that  Federal  queationtS 
were  involved*  with  in  the  cognisance  of  this*' 
court,  this  writ  of  error  to  the  judgment 
thug  rendered  was  sued  out.  But  as  the 
Judgment  of  the  court  below  on  its  facri 
is  not  a  final  one,  it  follows  that  a  motlod 
to  dismiss  must  prevail.  HaselUne  t.  Cat^ 
tral  Nat.  Bank,  183  U.  8.  180,  40  L.  ed. 
117,  22  Sup.  Ct.  Rep.  4S;  Schlosser  v.  Hemp- 
hill, ISS  U.  B.  173,  49  L.  ed.  1001,  SB  Sup. 
Ct.  Rep.  654;  Missouri  &  K.  L  R.  Co.  vi 
Olathe,  222  U.  S.  18S,  68  L.  ed.  106,  92 
Sup.  Ct.  Rep.  40. 

The  contention,  however,  is  that  the  judg- 
ment below  is  final  for  the  purpose  of 
review  by  this  court,  because,  when  the 
opinion  of  tbe  supreme  court  of  Louisiana 
is  carefully  weighed,  it  will  be  found  that 
that  court  practically  finally  disposed  ad- 
verse!]' to  the  title  of  the  plaintiff  of  tlto 
substantial  part  of  the  lands  involved  in 
the  suit,  and  hence  that  the  court,  in  re- 
manding the  cause  tor  further  proceedings, 
did  so  only  aa  to  otber  lands.  But  con- 
ceding this  to  be  true.  It  doea  not  justify 
the  claim  based  on  it.  In  the  first  place,  it 
is  settled  that  this  court  may  not  tw  called 


■For  other  casM  n»  same  tople  A  |  inniBna  In  Deo.  A  A 
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upon  to  review  by  pieoemeal  the  action  of 
A  itate  court  which  otberwiM  would  be 
within  its  jurisdiction,  and  in  fOe  second 
place,  the  rule  established  by  the  atithor- 
Itie*  to  whicb  we  have  referred  ia  that,  on 
the  queatioD  ot  finalit^i  the  form  of  the 
judgment  is  controlling,  and  hence  that  this 
court  cannot,  for  the  purpose  of  determin- 
ing whether  its  revlewiDg  power  exists, 
be  called  upon  to  disregard  the  form  of  the 
judgment  in  order  to  ascertain  whether  a 
judgment  which  is  in  form  not  final  might, 
by  applying  the  state  law,  be  treated  as 
final  in  character.  Indeed,  it  has  been 
pointed  out  that  the  confusion  and  contra- 
diction which  inevitably  arose  from  resort- 
ing to  the  state  law  for  the  purpose  of  con- 
Terting  a  judgment  not  on  tta  face  Qna] 
into  one  final  in  character  was  the  dominat- 
ing reason  leading  to  the  establishment  of 
the  principle  that  the  form  of  tbe  judgment 
was  controlling  for  the  purpose  of  aacertain- 
JDg  ito  finality.  Norfolk  &  S.  Turnp.  Co.  v. 
Virginia,  £2S  U.  B.  284,  268,  6G  L.  ed.  1082, 
10S5,  32  6up.  Ct.  Rep.  828. 

The  suggestion  that  the  right  to  review 
gby  this  court  will  be  lost  if  it  does  not 
^disregard  tbe  form  of  the* judgment,  and 
review  the  action  of  the  court  below  con- 
oerning  tbe  title  to  land  as  to  which  the 
court  below  expressed  opinions'  which,  as 
the  law  ol  the  cose,  will  hereafter  be  bind- 
ing upon  it  and  upon  other  courts  of  tbs 
state  of  Louisiana,  is  without  merit.  We 
say  this  because  the  contention  is  but  illus- 
trative of  the  misconception  which  tbe  argu- 
ment involvea,  which  we  have  already  point- 
ad  out.  Tbe  rule  whifh  excludes  the  right 
to  review  questions  arising  in  a  cause  de- 
pending in  a  state  court  until  ft  flusl  Judg- 
ment is  rendered  by  such  court  involves 
as  a  necessary  correlative  the  power  and 
the  duty  of  this  court  when  a  final  judg- 
ment in  form  is  rendered  and  the  cause  is 
brought  here  for  review,  to  consider  and 
pass  upon  all  the  Federal  controversies  In 
the  CBUBC,  irrespective  of  how  far  it  may 
be  that  by  the  state  law  such  questions 
were  concluded  during  the  litigation,  and 
before  a  Snal  judgment  susceptibla  of  re- 
view here  waa  rendered.  Chesapealie  t  O. 
R.  Co.  V.  McCabe,  213  U.  S.  207,  214,  53 
L.  ed.  766,  768,  2B  Sup.  Ct  Rep.  430. 

Of  course,  for  tlie  purpose  of  disposing 
of  the  motion  to  dismiss  upon  the  ground 
of  the  want  of  finality  of  the  judgment,  we 
have  taken  it  for  granted,  for  the  sake  of 
the  argument,  that  the  case  otherwise  in- 
volved Federal  qucstlona  within  our  power 
to  review. 

Diamisaed  for  want  of  jurisdiction. 


IS  BUPREME  COUBT  BEPORTBR.  Ocr.  Tmf, 

(M  U.  8.  101.) 

.  B.  DEMINQ,  Deming-Qonld  Compai», 
and  Faciflo  American  fisheries,  Flss.  u 
Err., 


CARLISLE  PACKING  COMPANY. 

CouBTS  <|  894*)--Ekbob  to  State  Coubt 
—  t'sivoLOUB  FEDKBat,  QnuTiOit  —  Bi- 
uovaL  OF  dansEB. 

1.  The  asserted  right  to  remove  to  a  Fed- 
eral eonrt  for  an  alleged  fr&udulent  joinder 
of  parties  defendant  an  action  for  a  breach 
of  contract,  in  which  a  resident  citizen 
was  made  a  joint  defendant  with  two  non- 
resident corporations,  and  in  which  thera 
was  a  joint  answer  by  the  defendants,  ■ 


weighed  and  the  legal  principles  applicable 
were  correctly  applied,  the  individual  de- 
fendant could  not  be  held  personally  liable 
on  the  contract,  is  too  unsubstantial  and 
frivolous  to  serve  as  the  basis  of  a  writ  of 
error  from  the  Federal  Supreme  Court  to 
a  state  court. 


[Ed.   Natl 


-For  0 


niK.  tl  iO»-i<m:   Dsc  Dig.  .f  tM.*i 
CouBTB  (I  400*)— Error  to  State  CoVbt 
— Pbobecutioh  fob  Dclas. 

2.  The  conclusion  that  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  stat« 
court  has  been  prosecuted  for  delay  is  tbe 
necessary  inference  from  an  order  of  dls- 
miBsal  because  of  the  unsubstantial  and 
frivolous  character  of  tbe  only  asserted 
Federal  question. 

[Bd.  Note.— For  ottrer  cases,  sea  Oonrta,  Oent 
org.  n  lOSl,  lOMi  Dao.  Dig.  I  WO.*) 

Costs  (|  260*)  ~  Ebbob  to  State  CoObt 
— DiauiBSAii— Dauaqxs  tob  Delay. 

3.  The  power  to  award  damages  (or  d» 
lay  which  U.  S.  Rev.  Stat,  g  1010,  U.  S. 
Comp.  Stat  1901,  p.  715,  confera  in  cosM 
"where,  upon  ■  writ  of  error,  judgment  is 
aitlrmed  in  the  Supreme  Court,"  gives  the 
authority  to  exert  that  power  where  in  fom 
there  is  no  judgment  of  affirmance,  but  only 
an  order  for  the  dismissal  of  a  writ  of  er^ 
ror  to  a  state  court  because  of  the  unsub- 
stantial and  frivolous  t^aracter  of  the  as- 
serted Federal  right. 

[Bfl.    Note.— For  other  cases,   see  Costs,  CenL 

org.  II  gs3-99c.  vm,  ixa:   dm.  Dig.  g  xo.'i 
[No.  BU.J 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Superior  Court  for  the  County  of  Whatcom, 
in  that  state,  in  favor  of  plaintiff  in  an  ac- 
tion for  a  breach  of  contract.  Dismissed 
for  want  of  jurisdiction,  with  damages  for 

See  same  cose  below,  62  Wash.  45S,  114 
Pac  172. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  James  A.  Kerr  and  E.  S.  Ho- 
Cord  for  plaintiffs  in  error. 


»  ■■■  same  Uvlc  *  I  mmuB  la  Deo.  *  A 
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Dmasa  r.  cablisls:  packing  go. 


Meesn.  Aldli  B.  Brawne,  Charles  W. 
Itorr,  S.  M.  Bruce,  and  Uiram  G.  Eadle^ 
_toT  defendant  in  error. 

r  'Mr.  Chief  Juatice  Wblta  delivered  the 
opinion  of  the  court: 

The  Carlisle  Paclcing  Company,  a  corpora' 
tion  of  the  state  of  Wuhiugtoii,  sued  in  a 
MHJTt  of  that  state  Deming  and  the  two 
eorpoiatioQH  who,  with  him,  are  the  plain' 
tills  in  error  an  this  record.  Deming  was 
3  a  eitifeu  and  resident  of  the  ststa  of  Waab- 
7  ington,  and  the  corporations  n-ere  •alleged 
to  be  citizens  of  states  other  than  Wash- 
ington. The  defendants  were  sued  Jointly 
for  a  yiolation  by  them  of  a  contract  al- 
leged to  have  been  jointlj  made  for  the 
purchase  of  saliuon.  There  was  a  joint 
answer  bj  the  defendants,  putting  at  issue 
U»  material  allegations  of  the  complaint. 
Tliere  was  a  jury  trial.  When  the  Carliale 
Company  rested,  motioas  for  nonsuit  were 
Mparatcly  made  on  belialf  of  each  ol  the 
defendants  and  were  overruled. 

After  the  defendants  had  offered  their 
proof  and  the  case  was  ripe  for  sub- 
mission, Um  counsel  for  the  two  cor- 
porate defendants  presented  a  petition 
and  bond  for  the  removal  of  the  cause  to 
the  proper  Federal  court,  and  asked  that 
tbe  bond  be  approved  and  further  proceed- 
ings be  stayed.  The  asserted  right  to  re- 
move proceeded  upon  the  assumption  that 
Deming  had  been  fraudulently  joined  as  a 
defendant  for  the  purpose  of  preventing  the 
two  nonresident  defendants  from  remov- 
ing the  case.  This  was  supported  by  the 
eontention  that  the  proof  as  offered  left  no 
doubt  that  Deming  had  made  the  contract 
declared  on  merely  as  the  agent  of  the  two 
eorporationa,  and  was  therefore  nut  per- 
sonally bound.  In  denying  the  petition  to 
remove,  the  trial  ju<^  directed  attention 
to  the  fact  that  the  motion  made  at  tlie 
dose  of  the  plaintilTs  proof  for  a  nonsuit 
In  favor  of  Deming  had  been  denied  because 
the  court  was  of  opinion  that  there  was 
evidence  to  go  to  the  jury  on  the  question 
of  the  liability  of  that  defendant,  and 
farther  observed  that  the  situation  in  this 
respect  had  not  been  altered  by  the  testi- 
mony introduced  for  the  defendfluts.  The 
•suae  was  submitted  to  the  jury  upon  in- 
structions which,  amon;*  other  things,  left 
it  open  to  And  against  less  than  all  of  the 
defendants  if  the  jury  believed  that  the 
eontract  had  not  been  made  with  alt.  There 
was  a  verdict  for  the  plaintiff  against  nil 
the  defendants,  and  a  judgment  entered 
thenon  was  affirmed  by  the  supreme  court 
of  the  state.  62  Wash,  4S6,  114  Pae.  172. 
STbe  appellate  court,  among  other  things, 
*  decided  that  no'error  had  been  committed 
In  overruling  the  motions  for  noustflt  end 
33  8.  C— 6. 


in  denying  tiie  petition  to  remove,  and  in 
substance  held  that  the  plaintiff  had  the 
right  to  join  Deming  as  a  party  defendant. 
The  prosecution  of  this  writ  of  error  is 
based  upon  the  aaiumption  that  a  Federal 
question  was  involved  in  the  refusal  to 
grant  the  petition  lor  removal.  In  view, 
however,  of  the  nelt-settled  and,  indeed, 
now  elementary  doctrine  that  although  a 
record  may  present  in  form  a  Federal  ques- 
tion, a  motion  to  dismiBs  will  be  allowed 
wliere  it  plainly  appears  that  tlie  Federal 
question  ia  of  auoh  an  UDSubstantial  char- 
acter as  to  cause  it  to  be  devoid  of  all 
merit,  and  therefore  frivolous,  we  think 
it  is  our  duty  to  grant  a  motion  to  dismiss 
which  has  been  here  made.  We  reach  this 
cfmclusion  because  the  case  was  not  a  re- 
movable one  when  it  waa  called  for  triaL 
Not  being  removable  before  trial,  the  plain- 
tiff had  the  right  to  have  the  issues  of  fact 
and  law  raised  determined  in  the  state  court 
which  had  jurisdiction  over  the  eauee.  This 
power  could  not  be  destroyed  by  the  mere 
act  of  the  defendants,  or  one  erf  tfaem,  in 
asking  a  removal  based  upon  the  assump- 
tion that  If  the  evidence  in  the  case  was 
properly  weighed  and  the  legal  principles 
applicable  were  correctly  applied  thers 
would  result*  condition  from  which  a  right 
to  remove  would  arise.  On  its  face  the  as- 
sertion of  such  a  right  involved  two  proposi- 
tions, whose  nnsubstantial  character  ia 
made  manifest  by  their  mere  atatementt 
(a)  That  the  state  court  had  jurisdiction 
over  the  cause,  but  bad  no  right  to  eicercisa 
that  juriadiction ;  (b)  that  a  Federal  court 
could  endow  itself  with  jurisdiction  over  a 
cause  to  which  Its  authority  did  not  extend 
by  disregarding  the  pleadings  and  wrong- 
fully assuming  the  right  to  revise  the  de- 
cision of  the  atate  court  on  matters  of  an 
absolutely  non-Federal  character  which  that 
court  had  the  riglit  to  decide.  Nor  is  there 
force  in  the  suggestion  thst  the  right  to 
remove  under  tba  circumstances  statedS 
finds  support  in  the  ruliug*in  Powers  v.* 
Chesapeake  &  0.  R.  Co.  160  U.  8.  92,  42 
L.  ed.  673,  18  Sup.  Ct.  Rep.  264,  since  in 
that  case  a  separable  controversy  on  tha 
face  of  the  record  arose  at  the  opening  ol 
the  trial,  consequent  on  the  disconti nuance 
by  the  plaintiff  of  his  action  as  against  the 
resident  defendant  whoae  joinder  had,  up  to 
that  time,  made  the  action  nonremovable. 
The  difference  between  that  casi-,  and  the 
one  here  presented  is  apparent,  and.  at  the 
time  the  petition  for  removal  was  presented 
and  this  writ  of  error  was  sued  out,  had 
been  pointed  out  in  decisions  of  this  court. 
Whiteomb  V.  Smithson,  378  U.  S.  635,  44 
L.  ed.  303,  20  Sup.  Ct.  Rep.  248:  Alabama 
Q.  B.  R.  Co.  V.  Thompson.  200  T'.  S.  206,  21T, 
50  h.  ed.  441,  447,  26  Sup.  Ct  Rep.  161, 
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4  Ana.  Cu.  1I4T)    niinok  C.  E.  Co. 
Bhwgog,  216  U.  S.  30S,  M  L.  ed.  SOB,  SO 
Bap.  Ct.  Kep.  101. 

DiamiwiDg  tbe  writ  ol  error,  •■  wa  ilidll 
therefore  do  for  the  reaaotui  lUtod,  it  re- 
n&iiii  to  coniider  whether  ne  should  grant 
*  prayer  for  damagei  for  delay  which  haa 
been  made.  Xhat  the  luiaubBtaDtial  aad 
Irivoloua  character  of  the  only  Federal 
qoeatioD  relied  upon  of  ueeesaity  erabraaea 
ihe  eoncluaioa  that  the  writ  was  prosecuted 
for  delay  is,  in  our  opinion,  indubitable. 
Does  the  power  to  award  damages  for  de- 
lay exist  where  a  writ  of  error  is  dismissed 
Wauie  of  the  unauhstantial  and  IriToIoua 
character  ol  the  asserted  Fedeml  right  and 
ihe  conclnsiTo  iDference  that  the  writ  was 
prosecuted  for  mere  delay,  which  at 
from  sustaining  such  ground  for  dismissal! 
is  then  tbe  question.  That  the  eomprehen- 
<ilTe  text  of  rule  23,  embracing,  ■>  it  does, 
"all  cases"  where  a  writ  of  error  shall  ap- 
pear to  have  been  sued  out  for  mere  delay, 
irlngs  this  case  within  its  purview,  is  obvi- 
ous. But  as  the  power  which  the  mis 
«xpresBes  depends  upon  Be*.  Stat.  |  1010 
(U.  8.  Comp.  Stat.  ISOl,  p.  T16],  we  must 
consider  the  subject  in  Uie  light  of  the 
•tstute.  The  power  conferred  is  to  Impoee 
damages  for  delay  in  esses  "where,  upon  a 
writ  of  error,  judgment  is  affirmed  in  the 
supreme  court.    .    .    ." 

It  has  been  decided  that  where  there  was 
BO  power  on  a  motion  to  dismiss,  to  eonsider 
whether  a  ease  was  prosecuted  for  delay 
%only,  that  a  prayer  for  dismissal  on  such 
"fround  could  not  be  allowed  and  damages 
could  not  be  awarded.  Amoiy  v.  Amory, 
01  U.  8.  356,  23  L.  ed.  4SS.  But  the  mere 
statement  of  the  doctrine  demonstratea  that 
It  rested  upon  the  obvious  proposition  that 
«  decree  would  not  be  made  to  embrac*  sub- 
jects which  tbe  court  was  not  empowered  to 
consider  in  determining  whether  the  relief 
asked  for  should  be  awarded.  This  doctrine 
has  no  application  here,  since,  by  a  line 
«f  eases  announced  subsequent  to  the  de- 
cision in  Amorj  v.  Amorj,  it  has  come  to  be 
settled  that  on  a  motion  to  dismiss,  it  is 
the  duty  of  the  court  to  consider  whether 
«n  asserted  Federal  question  is  devoid  of 
aoerit  and  unsubstantial,  either  because  con- 
«lnded  by  previous  authori^,  or  because 
of  its  absolutely  frivolous  nature,  and  If  it 
Is  louDd  to  be  of  such  character,  to  allow 
4t  motion  to  dismiss.  This  being  true,  as 
the  conclusion  that  a  writ  of  error  has  been 
prosecuted  for  delay  is  the  inevitable  re- 
cult  of  a  Bnding  that  it  has  been  prosecut- 
«d  upon  a  Federal  ground  which  ti  nnsnb- 
atantia]  and  frivolous.  It  follows  that  the 
tjnestton  of  delay  Is  involved  in  and  requires 
to  be  considered  In  passing  upon  a  motion 
te  dismiss  because  of  the  frivolous  char- 


acter of  tha  Federal  question.  Th»  daclslona 
of  this  court  also  leava  it  no  longer  open 
to  discussion  that  whara  it  is  found  that  a 
Federal  question  upon  which  a  writ  of  error 
is  based  is  unsubstantial  and  frivolous,  the 
duty  to  affirm  results. 

\Ve  have,  tiian,  this  situation:  the  find- 
ing  that  a  particular  ground — that  is,  tba 
frivolity  of  the  Federal  question — exists  in- 
differently justifies  either  a  judgment  Ol 
affirmance  or  on  order  of  dismissal.  Cha- 
nute  V.  Trader,  132  U.  8.  210,  33  L.  ed.  S«, 
10  Sup.  Ct.  Hep.  67;  Richardson  v.  Louis- 
ville &  N.  R.  Co.  169  U.  B.  126,  42  L.  ed. 
S87,  IS  Sup.  Ct.  Bep.  268;  Blytha  v.  Hinck- 
ley, ISO  U.  8.  338,  45  L.  ed.  681,  21  Sup. 
Ct.  Rep.  3B0;  New  Orleans  Waterworks 
Co.  V.  Louisiana,  ISO  U.  8.  330,  840,  4S 
L.  ed.  gsa,  S41,  22  tinp.  Ct.  Rep.  691; 
Equitable  Life  Assur.  Soc.  v.  Brown,  187 
U.  8.  30a,  47  L.  ed.  100,  SS  Bnp.  Ct.  Rap. 
123.  The  want  of  substantial  difference  be- 
tween tbe  two,  aa  well  ss  the  rule  which 
should  determine  the  praetios  to  be  f^. 
lowed  in  awarding,  in  such  a  ease,  one  org 
'the  other,  either  affirmance  or  diimissal,* 
was  pointed  out  in  the  Equitable  Caaa. 
Thus,  the  court  said  (187  U.  8.  314) : 

"From  the  analysis  Just  made,  it  reanlta 
that  although  a  Federal  question  waa  raised 
below  in  a  formal  manner,  that  question, 
when  examined  with  reference  to  tba  aver- 
ments of  fact  upon  which  it  was  made  in 
depend,  is  one  which  bss  been  so  explicitly 
decided  by  this  court  as  to  foreclose  furtiier 
argument  on  the  subject,  and  henoe  to 
cause  the  Federal  question  relied  upon  to 
be  devoid  of  any  substantial  foundation  or 
merit.  ...  It  is  likewise  also  appar- 
ent from  the  analysis  previously  made  that 
even  if  the  formal  raising  of  a  Federal  ques- 
tion was  alone  considered  on  the  motloa 
to  dismiss,  and  therefore  the  unsubstantial 
nature  of  the  Federal  questions  for  tha 
puTpoeea  of  the  motion  to  dismiss  were  to 
be  put  out  of  view,  the  judgment  below 
would  have  to  be  affirmed.  This  followa, 
since  it  is  plain  that  as  the  sulistnntiality 
of  the  claim  of  Federal  right  is  the  matter 
upon  which  the  merits  depend,  and  that 
claim  being  without  any  substsntial  foun- 
dation, the  motion  to  affirm  would  have  to 
be  granted  under  the  rule  announced  in 
Chanute  v.  Trader.  132  U.  8.  210.  33  L.  ed. 
34S,  10  Bup.  Ct.  Rep.  67;  Richardson  v, 
Louisville  t  N.  R.  Co.  109  U.  S.  128,  4B 
L.  ed.  687,  18  Sup.  Ct.  Rep.  268  and  Blvthe 
V.  Hinckley,  160  U.  S.  338,  4fi  L.  ed.  '(161, 
21  Sup.  Ct.  Ttep.  390.  This  beinir  the  cbm, 
it  is  obvious  that  on  this  record  eltlier  tba 
motion  to  dismiss  must  be  allowed  or  tba 
motion  to  affirm  granted,  and  that  the  al- 
lowance of  the  one  or  the  granting  of  tba 
other  as  a  practical  question  will  have  tba 
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Uka  sSect,  to  iiatHj  diipoM  of  thla  contro- 
Ttnj.  .  .  .  Am  this  U  «  cmM  goTsrnwl 
bj  tbe  prinelpks  contTolIing  writa  of  error 
to  ttet*  courU,  it  fotlowa  that  ths  Federal 
queation  upoa  which  tbe  jurisdietion  de- 
peods  is  kiso  the  identical  queition  upon 
which  the  merit*  depend,  and  tlierefore  the 
unsiilwtantialitj  of  the  Federal  queation  for 
the  purpose  of  the  motion  to  diamiu  and 
ita  unBubetantialitj  far  the  purpose  of  the 
^  notion  to  affirm  are  one  and  the  same  thing, 
S  — that  is,  the  tiro  questions  are  thirefore 
•  absolutely  coterminous.  Hence,*  in  reason, 
the  dental  of  one  of  the  moUons  necessarily 
inTolTce  the  denial  of  the  other,  and  hence, 
also,  one  of  the  motions  cannot  be  allowed 
except  upon  a  ground  which  also  would 
justify  tbe  allowance  of  the  other." 

Stating  that  in  such  a  GBsa  the  determina- 
tion whether  a  judgment  of  afErmancs 
would  be  awarded  or  an  order  of  dismissal 
be  allowed  involved  nothing  whatever  of 
snbctanoe,  but  mere  form  nf  statement,  as 
the  two  were  the  equivalent  one  of  the  other, 
it  wsa  observed  that  the  better  practice, 
where  the  question  was  not  inherentljr  Ped- 
tnl,  was  to  adopt  tbe  form  of  allowing  a. 
motion  to  dismiss;  tbe  court,  on  the  sub- 
ject of  tbe  inherently  Federal  question,  re- 
ferring to  Swafford  v.  Templeton,  ISG  U.  8. 
4S7,  4S3,  48  L.  ed.  1006,  1008,  22  Sup.  Ct. 
B^.  7S3. 

The  inquiry,  then,  narrows  itself  to  this: 
Does  the  power  to  award  the  damages  for 
delay  which  the  statute  confers  in  cases  of 
afflrmanoe  give  the  authority  to  exert  tbe 
power  where,  in  form,  there  is  no  judgment 
of  affirmance,  but  only  an  order  of  dismiss- 
al  I  To  say  that  tbe  duty  to  impose  the  stat- 
ntory  damage  in  such  ft  ease  did  not  exist 
would  require  ns  to  hold  that  things  which 
were  one  and  tbe  same  must  be  held  to  be 
ditTerent,  and  that  the  statute  did  not  ex- 
tend to  and  Include  tbat  which  in  substance 
it  embraced,  because,  by  adhering  blindly 
to  mere  form  of  words,  the  statute  might 
be  treated  as  not  extending  to  an  authority 
embraced  within  Ita  spirit  and  purpose. 
Ko  more  cogent  demonstration  of  the  truth 
ol  this  view  could  be  given  than  hy  pointing 
out  that  if  tbe  proposition  were  not  true, 
it  would  follow  that  In  no  case  could  this 
court,  without  operating  injustice,  grant 
a  motion  to  dismiss  because  of  the  frivolous 
and  unsubetontial  nature  of  the  alleged 
Federal  ground.  This  would  be  the  case, 
since,  if  greater  right  would  be  conferred 
by  affirming  on  such  ground,  the  duty  would 
arise  to  follow  that  practice  instead  of 
toe  practice  of  dismissing.  Indeed,  tbe  sub- 
ject is  further  aptly  illustrated  by  direct- 
M  ing  attention  to  tlie  tact  that  it  is  not  ques- 
■  tioned  that  the  power  here  obtains*to  direct 
tlw  bnpotitlon  of  the  penalty  If  the  result 


ci  our  eouolasion  that  the  Federal  ground 
was  frivolous  be  followed  by  an  affirmance 
inatead  of  an  order  of  dismissal.  Because 
of  the  absolute  coincidence  between  a  dis- 
missal on  account  of  the  frivolous  and  un- 
substantial character  of  the  Federal  ques- 
tion relied  upon  and  an  affirmance  upon  the 
same  ground,  we  are  of  opinion  that  the- 
statutory  authority  to  impose  tbe  penalty 
obtaEns  in  either  case.  In  stating  the  rea- 
soning which  has  led  us  to  this  conclusion 
we  have  not  been  unmindful  of,  although 
we  have  not  reviewed,  a  line  of  eases  con- 
cerning the  nature  and  extent  of  the  power 
to  impose  costs  in  the  case  of  a  dismissal' 
for  want  of  jurisdiction.  See  Citizens' 
Bank  v.  Cannon,  1S4  U.  S.  31S,  323,  41  L. 
ed.  401,  453,  17  Sup.  Ct.  Bep.  SS,  and  cases 
cited.  We  have  not  deemed  it  necessary  to 
do  so  because  nothing  in  the  reasoning  of 
those  eases  tends  to  alTect  the  substantial' 
identity  which  exists  between  a  decree  of 
dismissal  and  one  of  afilrmftnce  where  the 
ground  upon  which  one  is  placed  equally 
justifies  either   form   of   decree. 

In  oonsequence  of  the  conclusion  whlcb' 
we  have  reached  as  above  stated,  we  dired 
the  imposition  of  a  penalty,  in  addition  to 
interest,  of  6  per  cent  on  tbe  amount  of 
the  judgment  recovered  below  and  the  taxa- 
tion of  costs  as  upon  an  affirmance.  Wrifc 
of  error  dismissed  with  damages,  eta 
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UNITED  STATES  OF  AMERICA,  upon 
the  Application  of  tbe  Attorney  General, 
at  the  Request  of  the  Interstate  Com- 
merce CommiBsIon.     (No.  62Z.) 

Cassiekb  (I  24*) — "Imtebstate  Caebicbs" 
—What  Abb— Ii^lino  Tabiffb. 
1.  A  railway  company  operating  as  lessee 
upon  the  basis  of  a  division  of  profits  tbe 
railroad  system  owned  by  a  stock  yard 
company  for  the  transportation  of  cars  to 
and  from  trunk  lines  in  the  course  of  their 
transportation  from  beyond  the  state,  and 
to  points  outside  of  the  state,  is  an  inter- 
state carrier  within  tbe  meaning  of  the  In- 
terstate commerce  act  of  February  4,  1887 
(24  Stat,  at  L.  37B,  chap.  104,  U.  S.  Comp. 
Stat.  Supp.  1011,  p.  1284),  and  as  such  is 
obliged   to  file   its   tarifl's  with   the   Inter' 
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stato  Coramerce  CmnmigsioD,  as  required  by 
9  6  of  that  act. 

[EM.  Note.— For  oLber  casai,  im  Camera, 
Cent  Dig.  II  S0-«:    Dec  Dig.  |  U.* 

For  other  ilellnftlons,  sea  Word«  am]  Phrases, 
*ol.  *.  pp.  37!4-3731.1 
CaBBIBBS  (I  24* )— *'IfJTKE8TATB  Cabbiebs" 

—What  Abs—Stock  Yabd  Company. 

2.  A  corporation  organiwd  for  the  par- 
poae  ol  maiotainiiig  a  atock  yard,  with  the 
usual  facilities  of  such  yards  as  to  loading 
and  unloading  and  caring  for  freight,  which 
lawfully  owns  and  operatea  a  railroad  eya- 
tem  for  the  transportation  of  cara  to  and 
from  truak  lines,  in  the  course  of  their  trani' 
portation  from  beyond  the  state  and  to 
points  outside  of  the  state,  is  an  interstata 
railway  currier,  within  the  meaning  of  thi 
interstate  commerce  act  of  February  4,  1887, 
ajid  as  such  is  obliged  to  file  its  tariiTa 
with  the  Interstate  Commerce  Commission, 
aa  required  by  §  6  of  that  act. 

tKil.  Nots—For  other  csjws,  see  Carrlen, 
Cent.  Dig.   !1  eO-SS;  Doc   Dig.  I  »-•] 

CABRIEE3  (1  24* )— "Interstate  Cabrikbs" 
—What  Abb— Stock  Yabd  Coupaht. 

3.  A  Htoclr  yard  company  owning  and 
operating  under  its  charter  a  railway  aya- 
tem  for  the  transportation  of  cars  to  and 
from   trunk   lines   in   the   course   of    tbeir 


to  be  an  interatate  railway  carrier 
the  meaning  of  the  interstate  coi 
act  of  February  4,  1887,  and  aa  such  obliged 
to  file  its  Uriffs  with  the  Interatate  Com- 
merce Commiaaion,  aa  required  by  §  Q  of 
that  act,  by  leasing  its  railway  and  equip- 
ment to  another  corporation  upon  the  basis 
of  a  division  of  profits,  both  companies  be- 
ing under  a  common  atock  ownership,  witll 
its  eousequent  control. 

[Bd,  Note.— For  otbsr  easss,  aee  Carrion. 
Cent   Dig.  {1  SO-eS:  Dae   Dig.   i  SI.*] 

Cabbiebs   ((  34*)  —  iHJurfCTioN  AaiiwBT 

DI3CHIMI  NATION    BY    OaBBIBB— POWBB    OF 
COUUEBCB    COUBT. 

4.  In  the  absence  of  objection  to  the  man- 
ner and  form  of  invoking  jurisdiction  the 
commerce  court  may  entertain  and  grant 
the  relief  sought  by  a  bill  to  enjoin  the  jicr- 
formance  of  a  contract  which  offends 
against  the  provisions  of  the  interstate  com- 
merce act  of  February  4,  1887,  §  6,  and  the 
act  of  June  29,  1008  (34  Stat,  at  L,  584, 
chap.  3591,  U.  S.  Comp.  Stat,  Supp.  1011, 
p.  1283),  9  2,  intended  to  prevent  undue 
advantages  or  unlawful  discrimination. 

tEd.    Not",— For     other    caBes,    see    Carriers', 
Cent,  Dig.  i)  SL-93i  Dec,  Dtg.  1  M,*) 
CABK1ER9         (I        32*)  — DlSCBIlUNATION — 

Bo  NUB. 

5.  Ad  undue  advantage  and  an  unlawful 
discrimination,  forbidden  by  the  interstate 
commerce  act  of  February  4,  1887,  %  2,  and 
the  act  of  June  20,  1006.  %  2.  are  accorded 
by  a  contract  betH'een  a  packing  hoiiae  firm 
and  a  stock  yard  company  operating, 
through  itti  lessee,  a  railway  system  carry- 
ing on  interstate  commerce,  by  which  such 
company  agreed  to  pay  a  bonus  of  850,000 
to  the  packers,  provided  they  would  erect 
their  new  plant  in  Chicago  adjacent  to  the 
stock  yard,  instead  of  in  Kansas  City,  as 
was    proposed,    and    would    maintain    and 


*For  other  et 
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pay  the  r<^lar  charges  on  live  stock 
not  so  bought,  as  if  the  same  bad  moved 
into  the  stodc  yard  and  had  then  beea 
purchased. 

[Bd.    Note,— For    other    cases,    see    Oarrlen; 
Cent.  Dig.  H  a-»;    IMo.  Dlg.^  C*) 

[Noe.  S21  and  622.] 


CROSS  APPEALS  from  the  United  Statea 
Commerce  Court  to  review  a  decree 
whicli  granted  ouly  as  to  a  railway  com- 
pany the  relief  sought  by  a  bill  to  require 
a  stock  yard  company,  a  railway  com- 
pany, and  a  holding  company  to  file  tariffs 
with  the  Interstate  Commerce  Cixamission, 
and  to  restrain  the  performance  of  a  con- 
tract alleged  to  accord  an  undue  advantage 
and  unlawful  discrimination.  Reversed  on 
the  government's  appeal,  and  afiiimed  on 
the  cross  appeaL 

See  same  case  below,  192  Fed.  330. 

The  facts  are  stated  in  the  opinion. 

Aasiatajnt  Attorney  General  Adklns  and 
Hr.  William  £.  I;amb,  Special  Assistant 
the  Attorney  General,  for  appellant  in 
No.  621,  and  appellee  in  No.  622. 

Mr.  Ralph  M.  Shaw  for  appellees  other 
than  Louis  Ffaelzer  &  Sons,  in  No-  621,  and 
appellant  in  No.  622. 

Messrs.  Willard  M.  McEwen  and  Joseph 
Weissenbach  for  Louia  Pfaelzer  &  Sons,  ap- 
pellee in  No.  621. 

i 

*  Mr.   Justice   Day   delivered   the   opinion* 
of  the  court: 

These  are  appeals  from  a  decree  entered 

by  the  commerce  court  in  an  action  begun 
by  the  United  States  on  the  application  of 
the  Attorney  Ceneral,  at  the  request  of  the 
Interstate  Commerce  Commission,  against 
the  Union  Stock  Yard  &  Transit  Company 
of  Chicago,  an  IIIiiioiH  corporation  (here- 
inafter called  the  "Stock  Yard  Company"), 
the  Chicago  Junction  Railway  Comptiny, 
"llinois  corporation  (hereinntter  called 
the  "Junction  Company"),  and  the  Chicago 
Junction  Railways  ft  Union  Stock  Yards 
Company,  a  New  Jersey  Corporation  (here- 
inafter called  the  "Investment  Company"), 
and  David  Pfaelzer,  Abe  Pfaelter,  and  Jones 
L.  PfaelEcr,  a  copartnership  doing  business 
under  the  firm  name  and  style  of  Louis 
Pfaelzer  4  Sons.  The  bill  sought  to  enjoin 
violations  of  §3  2,  6,  and  20  of  the  in- 
terstate commerce  act  (24  Stat  at  L.  3TB, 
chap.  104,  U.  S.  Comp,  Stat,  Supp.  1911,  p. 
1284:  34  Stat,  at  L.  584,  chap.  TiOl.  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  128S)   36  Stat. 
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At  L.  539.  chap.  800),  uid  <rf  |  1  of  the 
Blkins  law  (34  Stat  at  L.  G84,  chap.  36S1, 
U.  S.  Comp.  SUt  Supp.  1911,  p.  128S). 
Iti  prayer  wm  that  an  injunction  Bhotild 
iMue  to  rcBtraio  the  Stocic  Yard  Coiopaiif 
•Jid  the  Junction  CompSiny  from  further  en- 
gBgiug  in  inteTBtate  cooimeroa  until  they 
had  Sled  tarilTB,  as  required  by  |  6  of  the 
act,  and  to  restrain  the  performance  of  a 
certain  contract  with  the  FfaelzerB,  and 
that  the  Stock  Yard  Company  and  the  Junc- 
tion Company  be  required  to  file  the  state- 
1  menta  and  reports  provided  by  g  20  of  the 
■  act.*  The  commerce  court  held  that  neitber 
the  Stock  Yard  Company  nor  the  Inveetment 
Cranpany  waa  a  oommoD  carrier,  and  that 
[t  had  no  jurisdiction  to  determine  nhetlier 
Ue  contract  would  amount  to  an  unlawful 
diacriminatlon  or  advantage,  or  robnte,  and 
dismissed  the  bill  as  to  tiie  Stock  ¥nrd 
Company  and  the  InTestmant  Company  and 
as  to  the  Pfaelzera.  Ab  to  the  Junction 
Company,  it  held  that  it  was  a 
carrier  subject  to  the  interstate 
act,  and  obliged  to  file  its  tariffs  as  required 
by  the  statuU.  It  further  held  that,  since 
there  was  no  allegation  in  the  bill  that  the 
Interstate  Commerce  Commission  had  by 
general  or  speelal  order  required  the  Stock 
Yard  Company  or  the  Junction  Company  to 
file  statements  and  reports  under  §  20,  it 
eonld  not  issue  maudamua  to  make  such 
statements  and  reports.    102  Fed.  330. 

The  government  appealed  from  tlie  dis- 
missal of  the  bill  as  to  the  Stock  Yard 
Company,  the  Investment  Company,  and 
the  Pfaelzers.  which  is  case  No.  201.  It,  how- 
ever, makes  no  contention  against  the  hold- 
ing of  the  commerce  court  as  to  the  con- 
struction of  S  20.  The  Junction  Company 
appealed  from  the  decision  of  the  coinmerce 
court  as  to  it,  which  appeal  is  case  No.  S22. 
The  correctnesB  of  the  decision  and  de- 
cree of  tfae  commerce  court  is  submitted  up- 
on facts  which  are  practically  undisputed. 
The  Stock  Yard  Company  was  incorporated 
under  a  special  act  of  the  lep^iBlature  of 
niiaois,  February  13,  1866,  which  author- 
ized it  to  locate,  construct,  and  maintain 
near  the  southerly  limits  of  the  city  of 
Chicago : 

"...  All  the  necessary  yards,  in- 
closures,  buildings,  structures,  an/l  railway 
liaea,  tracks,  switches,  and  turnouts,  aque- 
ducts, for  the  reception,  safe-kpcpina,  feed- 
ing, and  watering,  and  for  the  weighing, 
delivery,  and  transfer  of  cattle  and  live 
stock  of  every  description,  and  also  desd 
a  and  undressed  animals  that  may  be  at  or 
*  passing  through  or  near  the  city  of  Chicago, 
and  for  the  accommodation  of  the  business 
of  a  general  union  stock  yard  for  cattle 
and  live  stock,  including  the  erection  and 
•rtablUhtnent  of  one  or  more  hotel  build- 


ings, and  the  right  to  use  tbe  aamt)  ... 
to  make  advances  of  money  upon  nich  aU> 
tie  and  live  stock  for  freight  or  other 
purposes  as  may  become  expedient    ..." 

The  charter  further  provided: 

"That  said  company  shall  construct  ft 
railway,  with  one  or  more  tracks,  as  may 
be  expedient,  from  the  grounds  which  may 
be  selected  for  its  said  yards,  so  aa  to  con- 
nect, outside  of  the  city  of  Chicago,  tbe 
same  with  the  tracks  of  all  the  railroads 
which  terminate  in  Chlcngo,  tbe  lines  of 
which  enter  the  city  on  the  south  between 
the  lake  shore  and  the  southwest  corner 
of  said  city,  .  .  ,  and  to  make  conneo- 
tions  with  such  suitable  sidetracks,  switch- 
es, and  connections  ss  to  enable  all  of  the 
trains  running  upon  said  railroads  easily 
and  conveniently  to  approaeb  the  grounds 
selected  for  said  yards,  and  may  make 
such  arrangements  or  contracts  with  sucb 
railroad  companies,  or  either  of  them,  for 
the  use  of  any  part  or  portion  of  the  track 
or  tracks  of  such  company  or  companies 
whicb  now  is  or  hereafter  may  be  construct- 
ed, for  the  purposes  aforesaid,  as  may  he 
agreed  upon  between  the  parties ;  .  .  , 
and  to  transport  and  allow  to  be  transport- 
ed thereon  between  said  railroads  and  cat- 
tle yards,  all  cattle  and  live  stock  and  per- 
sons accompanying  the  same  to  and  from 
said  yards,  and  may  also  transport  and 
allow  to  be  transported  between  the  rail- 
roads entering  said  city,  .  .  .  freight 
and  property  of  every  kind  as  well  as  slock 
and  cattle     ..." 

After  its  creation  it  acquired  real  estate, 
constructed  and  operated  stock  yards,  with 
a  stock  market,  built  a  hotel  for  tbe  ac- 
commodation of  its  patrons,  and  construct- 
ed in  the  stock  yards  district  about  300 
miles  of  railroad  track,  consisting  of  main* 
lines  connecting  with  the'trunk  lines  en-? 
tering  Chicago,  and  a  large  number  of 
switches  to  the  various  industries  which 
had    been    established    adjacent    to    such 

Prior  to  December  IB,  1887,  the  Stock 
Yard  Company  carried  on  the  stock  yards 
and  railroad  business,  and,  although  it  had 
regular  charges  for  the  services  it  per- 
formed, it  filed  no  tariffs  with  the  Inter- 
state Commerce  CommiBsion  and  concurred 
[n  none.  On  December  15,  1837,  the  Stock 
Yard  Company  leased  all  of  its  railroad 
tracks  and  eiiiiipment  for  a  term  of  flfty 
years  to  a  corporation  known  as  the  Chicago 
*  Indiana  State  Line  Company  (hereinafter 
called  the  "State  Line  Company"),  retain- 
ing for  itself  tbe  Inading  and  unloading 
platforms  and  facilities  used  in  connection 
with  its  stock  yards  business.  This  lease 
covered  all  its  railroad  and  railroad  tracks, 
switches,  etc.;  roundhouse,  repair  ahops,  mft. 
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ahiiw  iboiM,  fl(«l  ibntM,  eta,  then  in  oxiit- 
•QM  or  tbentofore  med  by  the  Stock  T«rd 
Company  in  connection  with  fta  railroul; 
•nd  all  and  ainguUr  the  equipment  and  the 
telegraph  linea,  inatrumeata,  and  appur- 
tenances owned  or  posaesaed  by  the  Stock 
Yard  CMnpauy  and  used  by  it  in  conduct- 
ing ita  railroad  businees.  By  the  terms 
of  t!ie  lease,  the  State  Line  Company  na£ 
given  the  right  in  the  future  to  maintain 
and  operate  upon  the  lands  of  the  Stock 
Yard  Company  additional  aide  tiacka  and 
■witch  traeka  and  other  appurtenanoea 
iMceaaai?  to  reach  iuduetrial  plants. 

Afterwards  the  State  Line  Company  eon- 
■olidated  with  the  Chicago,  Hammcoid,  ft 
Western  Railroad  Company,  and  the  con- 
solidated company  became  known  aa  the 
Chicago  Junction  Railway  Company  {de- 
fendant herein),  and,  in  addition  to  the 
railroad  leased  from  tlie  Stock  Yard  Com- 
pany, operated  a  belt  line  around  the  el^ 
of  Chicago.  In  November,  1907,  the  Junc- 
tion Company  sold  the  belt  line  to  the  East 
Chicago  Belt  Railroad  Company,  retaining 
u  the  tracks  which  had  been  leased  by  the 
S  Stock  Yard  OMnpany.  The  equipment  oper- 
*  ated  by  the  Junction*  Company,  consisting 
of  loeomottvea  and  rolling  stock,  is  owned 
by  the  Stock  Yard  Company,  but  the  Junc- 
tioD  Company  employs  its  own  engineers 
and  crews. 

The  tracks  of  the  Junction  Company  are 
frequently  used  by  the  trunk  lines  to  eon- 
noet  the  eastern  and  western  systems  and 
to  deliver  shipments  originating  vrithout  the 
state  to  the  platforms  of  the  Stock  Yard 
Company,  for  which  service  they  pay  the 
Junction  Company  a  trackage  charge  of  a 
fixed  sum  per  car.  Large  numbers  of  car- 
load lota  of  dead  freight  from  points  with- 
out the  state  are  placed  on  the  receiving 
tracks  of  the  Junction  Company,  bearing 
transfer  cards  showing  the  destination  of 
the  cars,  and  the  Junction  Company  delivers 
the  ears  either  to  the  consignee,  if  situated 
on  its  tracks,  or  to  the  receiving  track  of 
the  forwarding  carrier.  It  is  paid  by  the 
trunk  lines  a  fixed  charge  for  this  service, 
which  the  latter  absorb.  The  Junction 
Company,  upon  the  order  of  the  trunk  lines, 
places  cars  for  loading  by  ahippers  in  the 
stock  yards  district,  and  after  they  are 
loaded  hauis  tbem  to  the  receiving  tracks 
of  the  trunk  lines,  and  it  receives  from  the 
trunk  lines  a  fixed  amount  for  this  service, 
which  Is  absorbed  by  the  latter.  Less  than 
carload  lot  freight  is  delivered  at  the 
freight  depot  known  as  the  Union  Freight 
Station,  and  placed  In  cars  by  the  Junction 
Company,  which  transports  ttiem  to  the  re- 
ceiving tracks  of  trunk  lines,  and  for  this 
service  the  trunk  lines  pay  the  Junction 
Company  6  cents  per  hundredweight.    Some- 


ttmaa  andt  frel^t  is  hauled  from  the  In- 
dustries in  the  stock  yards  district  to  tba 
Union  Freight  Station  by  the  Junction  Com- 
pany and  distributed  in  the  cars.  Tha 
Junction  Company  receipts  for  the  less 
than  carload  lot  freight  in  the  name  of  ths 
trunk  linea,  such  receipts  being  exchange- 
able for  bills  of  lading  at  the  office  of  the 
trunk  lines,  and  all  charges  paid  to  the 
Junction  Oofiipany  are  receipted  for  in  tbe 
name  of  the  trunk  lines  and  remitted  to  — 
them.  The  Junction  Company  has  an  ar-S 
rangement  with  the>Baltimore  &  Ohio  Rail-* 
road  Company  whereby  it  performs  a  like 
aervica  for  such  company  as  to  tlie  less  than 
carload  bt  freight  brought  by  it  to  tli* 
Union  Freight  Station  and  destined  t» 
points  beyond  the  state.  Shipments  of 
horses  are  transported  b?  tlie  trunk  lines  ta 
the  loading  platforms  of  the  Stock  Yard 
Company,  and  there  picked  up  by  the  Juso- 
tion  Company  and  hauled  to  the  unload* 
ing  chutea  for  horses,  and  the  Junction 
Company  receives,  besides  tiie  trackage 
charge,  a,  certain  amount  per  car  for  this 
service.  A  large  part  of  tbe  service  thu* 
performed  by  the  Junction  Company  is  id 
connection  with  interstate  shipment*.  Th* 
Junction  Company  does  not  Issue  any  bills 
of    lading    with    respect    to    any   kind    of 

After  leasing  ita  railroad  property  to  tha 
Junction  Company,  the  Stock  Yard  Com* 
peny  continued  to  operate  its  stock  yard 
facilities  for  loading  and  unloading  cftttl* 
and  other  live  stock  bound  for  and  coming 
from  pointa  outside  the  state,  and  to  feed 
and  water  live  stock  in  transit  over  tb* 
lines  of  trunk  line  carriers,  and  also  to  feed, 
bed,  and  water  live  stock  shipped  to  ct»- 
■ignees  doing  bnsineas  in  the  stock  yards 
district. 

Tha  employees  of  trunk  lines  bringing 
live  stock  to  the  stock  yards  turn  OTsr  the 
waybills  accompanying  auch  shipraents, 
with  what  are  called  "live  stock  stulM"  at* 
tached,  to  the  employees  of  the  Stock  Yard 
Company,  who  use  the  waybills  in  unload' 
ing  and  counting  the  stock,  and  the  way- 
bills and  stubs  are  then  sent  to  the  auditor 
of  the  Stock  Yard  Company  (being  also  tha 
auditor  of  the  Junction  Company),  who 
retains  the  stubs  and  forwards  the  waybilla 
to  the  local  agents  of  the  trunk  lines.  Tha 
Stock  Yard  Company  advances  the  charges 
on  such  shipments  to  the  trunk  lines  and 
collects  from  the  consignees,  usually  com* 
mission  men  doing  business  at  the  stodc 
yards,  tbe  moneys  It  lias  so  advanced  for 
their  accommodation. 

The  Junction  Company  publishes  tariffs^ 
showing  the  charges  which  it  exacts  for  itaS 
services,  such  tariffs  leing  In'general  dr-* 
eulatton  In  Chicago,  especially  about  tha 
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•toek  jkrds  district,  but  they  were  not  died 
with  tha  InterstaU  Conmerca  Commiuioii. 
Prior  to  1607,  the  JuDction  Compan;,  wh!1i 
owning  railroad  facUitiet  in  Indiana,  bad 
filed  tnriffa  with  the  Interstate  OommercB 
CommiBsion,  but  upon  the  sale  of  auch  prop- 
erties canceled  the  tariSa.  It  vaa  the  be- 
lief of  the  goyernment  uid  of  the  Junction 
Company  that  all  tariff*  and  coacurrencea 
had  been  canceled,  but  it  I*  shown  by  a  itip- 
tilation  which  the  parties  have  filed  that 
«tnee  the  Isauea  were  made  up  it  has  been 
discovered  that  one  particular  eoDcurrei 
through  inadvertence,  was  not  canceled. 

The  Investment  Company  ie  a  holding 
company  and  owna  over  00  per  cent  ot  tha 
-•hares  of  the  Stock  Yard  Company  and 
pntcticalty  all  of  the  shares  of  the  Junc- 
tion Company. 

As  to  the  contract  with  the  Pfaelzers: 
Tliey  were  members  of  a  copartnerahip 
(since  incorporated]  engaged  in  the  slaugh- 
tering busineBB,  their  plant  being  located 
in  the  vicinity  of  the  tracica  oper*.ted  hy 
the  Junction  Company  and  the  cattle  pens 
of  the  Stock  Yard  Company.  They  pur- 
chased cattle  from  time  to  time  outside  the 
elty  of  Chicago  and  in  statea  other  than 
Illinois,  and  shipped  tbem  to  the  partner- 
ship at  the  stock  yards,  where  they  were 
bandied  a*  hereinbefore  stated  for  delivery 
to  the  consignee.  The  freight  charges 
such  buBiness  averaged  for  the  five  years 
prior  to  the  filing  of  the  Pfaelsers'  answer 
about  12,800  annually.  The  amount  of 
freight  consigned  to  the  Pfeelzers  tends  to 
{nerease  the  business  of  the  Stock  Yard 
Company  and  the  Junction  Ccmpany,  and 
therefore  the  revenue  of  each. 

In  ISOe  the  Department  of  Agriculture 
required  the  Pfaeliers  to  maJce  changes  in 
their  plant;  in  1908  It  directed  them  to 
erect  a  new  plant;  and  in  1009  they  were 
_  notified  that  the  government  would  deny 
g  to  them  further  inspection  of  tbe  products 
•  of  their  plant.  They  then  proposed'to  lo- 
cate In  Kansas  City,  MisBonri,  but  upon 
uegotlation  with  the  Stock  Yard  Company 
made  the  contract  under  consideration  here. 
This  contract  provided  that  upon  the  erec- 
tion t^  tbe  Pfaelzers  of  a  modem  alaugbter- 
iag,  packing,  and  canning  plant  adja^xnt 
to  tbe  stock  yards  in  Chicago,  eoBtIng  a 
certain  sum  and  having  a' required  capacity, 
the  Stock  Yard  Company  would  pay  them 
tS0,0OO,  and  the  Pfaelzers  agreed  that  all 
live  stock  slauglitered  or  canned  by  them 
within  a  radius  of  200  miles  would  either 
be  purchased  at  such  atutk  yards  or  pass 
through  and  use  them,  the  cuatomary  yard- 
age, tolls,  and  charges  to  be  paid  thereon, 
or  that  the  Pfaelzers  would  pay  full  tolls 
Mid  charges  on  live  stock  the  same  aa  if  It 
had  been  sent  to  the  stock  yards  for  sole 


and  had  there  been  bou^t  bj  themj  and 
that  for  fifteen  years  they  would  eonduat 
all  their  slaughtering,  packing,  and  eanning 
business  at  such  plant,  and  not  interest 
themselves  directly  or  indirectly  in  any 
other  plant  or  in  any  other  stock  yards. 
Tbe  Investment  Company  guaranteed  tha 
performance  of  the  eontraet  by  tim  Stock 
Yard  Company. 

It  it  stated  in  tbs  answer  of  the  8toA 
Yard  Company  and  stands  admitted  in  the 
case  that  tbere  an  other  eompetitive  stoek 
yards  in  the  United  States  which  have  built 
□p  their  business  in  competition  with  it  by 
offering  SJid  giving  inducements,  either  in 
the  shape  of  land  or  money,  to  paelcing 
houses  and  other  industries  to  locate  at  or 
near  their  yards. 

From  this  statement  it  is  apparent  that  the 
Stock  Yard  Company  was  organized  for  the 
purpose  of  maintaining  a  stock  yard,  with 
the  usual  facilities  of  such  yards  as  to  load- 
ing and  unloading  and  coring  for  freight^ 
and  it  was  authorised  to  and  did  own  and 
operate  a  railroad  system,  transporting 
cart  to  and  from  trunk  lines  in  the  course 
of  their  transportation  from  beyond  the 
state  and  to  points  outside  of  the  stata.S 
This  service,  so  far  as  the  taflroad'ind  Its* 
operation  is  concerned.  Is  now  performed 
by  the  Junction  Company.  The  Stock  Yard 
Company  atlU  continues  to  perform  the 
customary  stock  yard  operations,  but  by 
means  of  the  lease  to  the  Junction  Company 
it  has  devested  itself  of  the  operation  <rf 
the  railroad  system  which  It  wia  author- 
ised by  Its  charter  to  construct  and  operate, 
and  which  for  many  years  before  tha  lease 
It  did  in  fact  operate.  The  Stoek  Yard 
Company,  under  the  leaie,  atill  geta,  how- 
ever, two  thirds  of  the  profits  received  by 
tbe  Junction  Company  for  performing  the 
service  in  connection  with  the  railroad 
transportation.  Thia  Joint  service  now 
takes  the  place  of  the  single  service  former- 
ly rendered  by  tbe  Stock  Yard  Company. 
Tbe  stock  of  both  these  companiei  it  held 
In  common  ownership  by  the  Inveatment 
Company,  and  It  appears  tlir,t  tbe  Invest- 
ment Company  guarantees  the  contracts,  or 
at  leoat  some  of  them,  of  the  Stock  Yard 
Company. 

In  view  of  this  continuity  of  operation, 
tbe  manner  of  compensation  and  the  per* 
fonnance  of  aervices  in  connection  with  In- 
terstate traniportatlon  by  railroads  snch 
as  are  described,  are  the  Stock  Yard  Com- 
pany and  the  Junction  Company  subject  to 
tbe  terms  of  the  act  to  regulate  commerce, 
and  bound  to  conform  to  Its  requirementsT 

The  interatate  commerce  act,  aa  amended 
by  tbe  Hepburn  act  (34  Stat,  at  L.  684,  g  1, 
chap.  35B1.  n.  8.  Comp.  Stat.  Supp.  IB11,  p. 
12BE),  applies  to  common  carriers  engagsd 
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in-  tba  truisportatioii  of  perion*  or  property 
from  state  to  stkte  wholly  b;  railroad,  and 
the  term  "railroad"  la  defined  to  include 
"all  awitchea,  apura,  tracka,  and  terminal 
facilities  of  every  kind,  used  or  neceasary 
ID  the  transportation  of  the  persona  or 
property  designated  herein,  and  aUo  all 
freight  depots,  yardi,  and  groundB  uaed  or 
necessary  in  the  transportation  or  delivery 
of  any  of  aaid  property;"  and  transporta- 
tion ia  defined  to  include  "cars  and  other 
gTebicleB  and  all  Instrumentalitiea  and  lacili- 
*  ties  of  ehipment  or  carriage,>irrespectLve  of 
ownership  or  ol  any  contract,  expreaa  or 
implied,  for  the  use  thereof,  and  all  aerv- 
ieea  in  connection  with  the  receipt,  delivery, 
elevation,  and  transfer  in  transit,  ventila- 
tion, refrigeration,  or  icing,  atorag^  and 
handling  of  property  traiuported." 

That  the  service  ie  performed  viboUy  in 
one  state  can  make  no  difference  If  it  ia  a 
part  of  interstate  carriage.  "The  transpor- 
tation of  live  atoclc,"  said  this  court  in 
Covington  Stock-Yards  Co.  v.  Keith,  139 
U.  S.  126,  35  L.  ed.  7S,  11  Sup.  Ct.  Rep. 
461,  in  treating  of  the  duties  of  common 
carriers,  irrespective  of  the  act  to  regulate 
commerce,  "hegina  with  their  delivery  to 
the  carrier  to  be  loaded  upon  ita  cara,  and 
•nda  only  after  the  stock  is  unloaded  and 
delivered,  or  offered  to  be  delivered,  to  the 
eonaignec."  In  this  connection  see  Coe  v. 
Errol,  lia  U.  S.  617,  29  L.  ed.  715,  6  Sup. 
Ct.  Bep.  476;  Southern  P.  Terminal  Co.  v. 
Interstate  Commerce  Comiaission,  219  U.  8. 
498,  S6  L.  cd.  SIO,  31  Sup.  Ct  Rep.  279. 

The  fact  tliat  the  performanoe  of  the 
service  is  distributed  among  different  eor- 
porationa  iiaving  common  ownersliip  in  a 
holding  company  which  control!  an  inter- 
state system  was  held  in  Southern  P.  Ter- 
minal Co.  V.  Interstate  Commerce  Commis- 
^on,  supra,  to  make  no  difference,  where 
the  service  to  be  performed  was  a  pert  of 
the  carriage  of  freight  by  railroad  in  in- 
terstate commerce.  Nor  does  it  makt  nny 
difference  that  neither  the  Junction  Com- 
pany nor  the  Stock  Yard  Company  issues 
through  hills  of  lading.  It  is  the  character 
of  the  service  rendered,  not  the  manner  in 
which  goods  are  hilled,  which  determines 
the  interstate  character  of  the  service. 
Ibid.;  Railroad  rommiggion  v.  Worthington, 
225  U.  S.  101,  SB  L.  ed.  1004,  32  Sup.  Ct. 
Bep.  ess. 

Together,  these  companies,  as  to  freight 
which  is  being  carried  in  interstate  com- 
merce, engage  in  transportation  within  the 
meaning  of  the  act,  and  perform  services 
as  a  railroad  when  they  take  the  freight 
delivered  at  the  stock  yards,  load  it  upon  . 
cara,  and  transport  it  tor  a  substantial  dis' 
g  tance  upon  its  jonmey  in  interstate  com- 
"neree,  uuder'a  through  rate  and  bill  fur- 


nished by  the  trunk  llna  carrier,  or  receive 
it  while  it  is  still  in  progress  iu  interstal* 
commerce  upon  «  through  rate  which  in- 
cludes the  terminal  serviceo  rendered  by  th* 
two  CMnpaniM,  and  Mmplet«  ita  deliveiT' 
to  the  consignee.  They  are  conunoa  car- 
riers because  they  are  made  such  by  tbo 
terms  of  their  charters,  hold  themselves  out 
■a  such,  and  constantly  act  in  that  capacity, 
and  becauM  they  are  so  treated  by  th* 
great  railroad  systems  which  use  them.  In 
Union  Stock  Yards  Co.  v.  United  States, 
94  C.  C.  A.  620,  160  Fed.  404,  Mr.  Justio* 
Van  Devanter  (while  a  circuit  judge), 
speaking    for    the    court    of    appeals,    said 

(406): 

"Its  [the  Stock  Yards  Company's]  opera- 
tions ,  .  .  include  tha  maintenance  and 
use  of  railroad  tracks  and  locomotives,  tha 
employment  of  a  corps  of  operatives  in  that 
connection,  and  the  carriage  for  hire  over 
ita  tracks  of  all  live  stock  destined  to  or 
from  the  sheds  or  pens,  which,  in  effect,  at* 
the  depot  of  the  railroad  companies  for 
the  delivery  and  receipt  of  shipments  ot 
live  stock  at  South  Omaha.  The  carriage  of 
these  sblpmenta  from  the  transfer  track  ta 
the  aheda  or  pens,  and  vice  versa,  is  no  leaa 
a  part  of  tiieir  tranait  between  their  point* 
of  origin  and  destination  than  is  tlieir  car* 
riage  over  any  other  portion  of  the  route. 
True,  there  is  a  temporary  stoppage  of  the 
loaded  cars  at  the  transfer  track,  but  that 
ia  merely  incidental,  and  does  not  break 
the  continuity  of  the  transit  any  more  than 
does  the  usual  transfer  of  such  cars  from 
one  carrier  to  another  at  a  connecting  point. 
And  it  is  of  little  significance  tliat  the  stock 
yards  company  does  not  hold  itself  out  as 
ready  or  willing  generally  to  carry  liva 
atock  for  the  public,  for  all  the  railroad 
companies  at  South  Omaha  do  ao  hold  them- 
seivea  out,  and  it  stands  ready  and  willing 
to  conduct,  and  actually  doee  conduct,  for 
hire,  a  part  of  the  transportation  of  every 
live  atock  shipment  which  they  accept  for 
carriage  to  or  from  that  point,  includiog. 
such  shipments  aa  are  interstate."  S 

*  We  think  that  these  companies,  becaus** 
of  the  character  of  the  service  rendered  by 
them,  their  joint  operation  and  division  ot 
p rants,  and  their  common  ownership  by  a 
holding  company,  are  to  be  deemed  a  rail* 
road  within  the  terms  of  the  act  of  Congress 
to  regulate  commerce,  and  the  aervicsa 
which  they  perform  are  included  in  tha 
definition  of  transportation  a  a  defined  in 
that  act.  It  is  the  manifest  purpose  of  the 
act  to  inolude  interstate  railroad  carriers, 
and  by  its  terms  the  act  excludes  transpor- 
tation wholly  within  a  state.  In  view  of 
this  purpose,  and  so  construing  the  act  a* 
to  give  it  force  and  effect,  we  think  the 
Stock  Yard  Company  did  not  exempt  itself 
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frotn  tha  opention  of  tba  I»w  hj  leadng 
its  railroad  and  equipment  to  the  Junction 
CompRtiy,  for  it  still  recei*M  tvo  tbirda  ol 
the  proHta  of  thai  tmapmaj,  and  both  com- 
{MUiiea  are  aad«r  a  eommon  atttk  ownerahip, 
with  ita  consequent  control.  We  therefore 
think  the  comraerce  court  wai  right  in  hold- 
ing that  the  Junction  Company  should  file 
Ita  rates  with  the  Interstate  Commerce 
CommiasiOD,  and  that  it  should  also  have 
beld  the  Stock  Yard  Company  subject  to 
the  proTisioDs  of  the  interstate  commerce 
«etB. 

As  to  the  contract,  both  parties  concede 
the  authority  of  the  commerce  court  to  pass 
upon  this  subject,  and  no  objection  was 
made  as  to  tha  mnnner  and  form  In  which 
the  jurisdiction  of  tliat  court  was  invoked. 
There  being  no  objection  taken  to  the 
method  of  proceeding,  we  think.  If  this  con- 
tract is  within  the  prohibitions  of  the  act, 
that  the  oommerce  court  had  the  riglit  to 
entertain  the  bill  and  to  enjoin  the  per- 
formance of  the  contract.  (Sections  2  and 
B  of  the  Elkins  Act.)  It  is  contended  that 
this  contract  is  violative  of  certain  features 
of  the  act  to  regulate  commerce  and  of  the 
Elkins  act.  Section  2  of  the  former  and 
I  2  of  the  latter  provide: 

"Sec  2.  That  if  any  eommon  carrier  snb- 
jeet  to  the  provisions  of  ttiia  act  shall, 
directly  or  indirectly,  by  any  special  rate, 
%  rebate,  drawback,  or  other  devise,  cliar(;e, 
4i  demand,  collect,  or  receive  from  any  person 
»T  persons  a  greater  or  less  compensation 
for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  paMCn- 
gera  or  property,  subject  to  the  provisions 
of  this  act,  than  H  charges,  demands,  col- 
lects, or  receives  from  any  other  person 
«r  person  for  doing  for  him  or  tliem  a 
like  and  contemporaneous  service  In  the 
transportation  of  a  like  kind  of  tralTie  un- 
der substantially  simitar  circumstances  and 
eonditione,  such  common  carrier  shall  he 
deemed  guilty  of  iiniuat  discriminstion, 
which  je  hereby  prohibited  and  declared  to 
■be  unlawful." 

Sec.  2.  ...  It  shall  be  unlawful  for 
Any  person,  persons,  or  corporation  to  olTcr, 
grant,  or  give,  or  to  solicit,  accept,  or  re- 
-eeive  any  rebate,  concession,  or  discrimina- 
tion in  respect  to  the  transportation  of  any 
property  in  interstate  or  foreign  commerce 
iy  any  common  carrier  subject  to  said  act 
to  regulate  commerce  and  the  acts  amenda- 
tory thereof,  whereby  any  such  property 
«ba)1.  by  any  devise  whatever,  be  transport- 
«d  at  a  less  rate  than  that  named  in  the 
tarlfTs  published  and  filed  by  such  carrier, 
«•  is  required  by  said  act  to  regulate  com- 
fneree  and  the  acts  amendatory  thereof,  or 
whereby  any  other  advantage  Is  given  or 
■discrimination   la   practised.     ..." 


This  court  has  had  frequent  oeearion  U, 
comment  upon  the  purpose  of  Congress  in 
the  passage  of  these  laws  to  require  equal 
treatment  of  all  shippers  and  to  prohibit 
unjust  discrimination  in  favor  of  any  irf 
them.  New  York,  N.  H.  A  H.  R.  Co.  v. 
Interstate  Commerce  Commission,  fiOO  U. 
3.  3S],  GO  L.  ed.  Els,  26  Sup.  Ct.  Hep.  Z72j 
Armour  Packing  Co.  v.  United  States,  200 
U.  S.  66,  62  L.  ed.  691,  2S  Sup.  Ct.  Rep. 
428;  Louisville  ft  N.  R.  Co.  v.  Mottley,  219 
U.  e.  48T,  65  L.  ed.  297,  34  L.RA.(N.S.) 
671,  31  Sup.  Ct.  Hep.  265;  Cbicago  £  A.  R. 
Co.  y.  Kirby,  225  U.  B.  156,  58  L.  ed.  1033, 
32  Sup.  Ct.  Rep.  648. 

By  §  2  of  the  act  to  regulate  commerce 
the  carrier  is  guilty  of  unjust  discrimins' 
tion,  which  is  prohibited  and  declared  un> 
lawful,  if  by  any  rebate  or  other  devise  II 
charges  one  person  less  for  any  service  ren-S 
dered  in  the  •  transportation  of  property  • 
than  it  does  another  for  a  like  service. 
The  Elkins  act  makes  it  a:i  olTenae  for  any 
person  or  corporation  to  give  or  receive 
any  rebate,  concession,  or  discrimination 
in  respect  to  the  transportation  of  properly 
in  interstate  commerce  whereby  any  such 
property  shall  be  transported  at  a  rate  lesi 
than  that  named  in  the  published  tariff,  or 
whereby  any  otiier  advantage  is  given  ar 
discrimination  is  practised.  By  the  verj 
terms  of  the  contract  it  is  evident  that  the 
interest  of  the  Stock  Yard  Company  and 
also  of  the  Junction  Company  is  in  the 
profit  to  be  made  in  receiving  and  deliver- 
ing, handling  and  caring  for  and  transport- 
ing live  stock,  shipments  of  which,  to  the 
extent  stated,  are  meda  in  interstate  com- 
merce. The  contract  provides  that  if  tha 
Pfaelzers  construct  a  packing  plant  adjacent 
to  the  stock  yards  of  the  Stock  Yard  Com- 
pany they  shall  receive  (50,000,  and  tt  ob- 
ligates them  to  maintain  and  operate  tha 
plant  for  a  period  of  fifteen  years,  and  buy 
and  use  in  tbeir  slaughtering  business  such 
live  stock  only  as  moves  through  such  stock 
yards,  and  if  not  so  brought,  to  p^  tha 
regular  cbargea  thereon  as  if  the  sama 
had  moved  Into  the  stock  yards  and  had 
been  there  purchased  by  them.  In  other 
words,  this  plant  in  effect  may  pay  for  tha 
services  of  the  Stock  Yard  Company,  up  to 
the  sum  of  £50,000,  with  tha  bonus  given 
to  the  Pfaelzere  for  the  location  of  their 
plant  in  juxtaposition  to  the  stock  yards. 
The  only  interest  which  the  Stock  Yard 
Company  has  in  Pfselzer  Ic  Sons'  interstate 
business  is  compensation  for  its  services  In 
handling  their  freight  and  ita  share  of  the 
profits  realized  by  the  Junction  Company 
in  rendering  its  service.  Any  other  eom- 
pany  with  which  it  has  made  no  contract 
would  be  compelled  to  pay  the  full  chargs 
for  the  services  rendered,  without  any  rs* 
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bftta  or  aonocMloB.  Aaot1i>r  Moipcnj  might 
han  ft  cmitTMt  tor  %  Urger  or  ■mailer 
Kbaniu,  Bud  th«rebj  reeeiva  different  treat- 
gnent.  Certainly  aa  to  the  compuiy  which 
*  r«eei*M  no  audi  bonua,  there  liJU'beeii  an 
undue  advantage  given  to  and  an  unlaw 
fal  discrimination  practlied  in  favor  of 
Ploelzer  &  Bona.  If  these  companies  had 
filed  their  tariffs,  aa  we  now  hold  thej 
ibould  bavo  filed  them,  tbey  would  have 
been  subject  to  the  reatrictions  of  the  Et- 
kina  act  aa  to  departures  from  published 
ratea, — and  we  muit  eonBider  tha  eaae  in 
that  light,— and  thia  preferential  treatment, 
M  in  have  aald,  would  have  been  in  viola- 
tion of  that  act.  It  la  the  object  of  the 
interstate  commerce  law  and  the  Elkine 
act  to  prevent  favoritism  b;  an;  means  or 
device  whatsoever,  and  to  prohibit  practices 
which  run  counter  to  th«  purpose  of  the 
act  to  place  all  ihippers  upon  equal  terms. 
We  think  the  commerce  court  should  have 
enjoined  the  carrying  out  of  this  contract 
It  follows  that  In  case  No.  021  the  judg- 
ment  of  the  Commerce  Court  should  be  re- 
versed and  the  eaae  remanded  for  the  entr; 
of  a  decree  In  conformity  to  this  opinion. 
In  No.  622  the  Judgment  of  the  Commerce 
Court  should  be  affirmed. 


(t»  D.  8.  oi) 

UNITED  STATES,  Appt, 

READINQ  COMPAl^  et  al.     (No.  108.) 

TEMPLE  mON  COMPANY,  Appt, 

UNITED  STATE&     (No.  208.) 

READING  COMPANY  et  aL,  Appta., 

UNITED  STATES.     (No.  217.) 

UONOPOUBS     (I    18»)— COMBIlfATIOH    «T 

Oabbius— DnxATiRa  Psojxoixd  Liiira. 

1.  Carriers  possessing  a  substantial  mo- 
nopoly of  the  traosportatian  facilities  be- 
tween the  anthracite  deposits  in  Pennsylva- 
nia and  tide-water  distributing  points,  and 
also  controlling,  with  the  aid  of  their  sub- 
sidiary eoal-minlne  and  selling  campanles, 
nearly  three  fourths  of  the  annual  supply 
of  anthracite,  must  be  deemed  to  have  com- 
bined to  restrain  interstate  trade,  contrary 


to  the  act  of  July  2.  1890   (26  Stat,  at  L. 

""      ■    ,      "  ",  U.  B.  Comp.  Stat.  100],  p. 

10),  where,  with  the  purpose  and  result 


of  defeating  the  construction  of  a  projected 
Independent  competing  rnilway  line,  and 
thus  preservlnf;  their  existini;  monopoly  ol 
transportation,  they  purchased,  throu|>h  an- 
other eorporation  whose  capital  stock  they 
first  acquired,  the  coal  properties  and  eol- 
lieriea  controlled  by  eert^n  Independent 
eoal  operators  who  were  the  chief  support- 
ers of  the  projected  railway  enterprise,  al- 
though  the   acquisition    of   such    property. 


considered  alone,  may  have  bees  lawful  u» 
der  the  local  law. 

IBM  NoU.— Per  other  cans.  ■••  UonapoUsa, 
0*Dt  Dig.  I  11:   Dee.  Die-  !_».• 

For  oUier  deDnltion^  sM  Words  and  Plirasts, 
vol.  t.  pp.  <I[T0-4G71.1 
UOITOPOLIXS     (|    16*)— COMBINATIOII    BT 

Cariibbs  —  Lboautt     or    PAnTioui.aK 

Acts. 

£,  Parts  of  a  general  schema  of  railway 
carriers  to  combine  to  restrain  the  freedom 
of  interstate  commerce,  either  in  tlie  trans- 
portation or  sale  of  anthracite,  contrary  tO' 
the  act  of  July  2,  18B0,  however  Uwfu* 
when  considered  alone,  e.  g.,  the  acquisitioft 
of  the  stock  of  another  corporation,  and  th* 

Purchase  by  it  of  the  capital  stock  of  cer- 
tin  coal  properties  and  collieries,  are  parl» 
of  an  illegal  combinatioo  under  the  statutSr 
which  it  IS  the  duty  of  the  courU  to  dis- 
solve, irrespective  of  how  the  legal  title  to 
the  shares  is  held. 

[Ed.  Nou.—Por  other  eaita.  hs  lIaaopoll«. 
Cent.  Dig.  i  11;   Oeo.  Dl|.  I  U.*l 


3.  An  undue  and  unreasonable  restraint 
of  interstate  commerce,  forbidden  by  th* 
act  of  July  E,  1800,  results  from  the  con- 
certed scheme  of  railway  carriers  poaseas- 
ing  a  substantial  monopoly  of  the  transpor- 
tation facilitiea  between  the  anthractta 
deposits  in  Pennsylvania  and  tide-water  dis- 
tributing points,  and  also  controlling,  with 
the  aid  of  their  subsidiary  coal-minine  and 
selling  companies,   nearly   three   fourths  of 


tors  were  Induced  to  enter  singly  into  unl< 
form  perpetual  agreements  for  the  sale  to 
some  one  of  such  carriers,  or  its  subaidiary 
eoal  company,  of  the  entire  output  of  their 
several  mines  and  any  others  they  might 
thereafter  acquire,  at  a  fixed  percentage  of 
the  general  average  price  prevailing  at  tide- 
water points  at  or  near  S'ew  York,  which 
would  net  the  operator  slightly  more  than 
If  he  shipped  and  sold  on  tils  ovm  account, 
the  necessary  result  being  to  secure  to  the 
carriers  the  control  at  tide-water  market* 
of  the  sale  of  a  large  part  of  the  independ- 
ent  output. 

[Ed.  Note.— For  other  cues,  ses  Uoaopollae. 
Cent.  Dls.  I  U:  Dec.   Die.  |  !«.•] 


4.  Injunctive  relief  against  minor  com- 
binations between  some  only  of  the  defend- 
ants, and  not  in  furtherance  of  the  general 
scheme  attacked  as  constituting  a  restraint 
of  Interstate  commerce  forbidden  by  the  act 
of  July  2,  1800,  cannot  be  granted  without 
condemning  the  bill  for  multifariausnese 
and  misjoinder  of  parties  and  of  eauaea  of 
lit 
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gruiting  in  part  the  relief  lougbt  by  a  bill 
•eeking  to  enjoin  an  alleged  combinatioii  of 
railroad  and  coal-mining  piopertiea  aa 
amounting  to  an  unlawful  restraint  of  in- 
taMtate  commerce.  Affirmed  in  part  and 
reveratd  iu  part. 

See  lame  case  below,  183  Fed.  427. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  O.  McRefiiolds  and  Q.  Car- 
roll Todd,  Special  Assistant*  to  the  Attor- 
ney Qeneral,  and  Attorney  General  Wicker- 
•ham  for  the  United  States. 

Mr.  E:verett  Warrea  for  the  Temple  Iron 
■Company. 

Mr.  Jamea  H.  Torrey  for  the  Enter- 
prise Coal  Company  et  al. 

Messrs-  Aael1»rt  Moot  and  Ueorfe  IT. 
Bronneil  tor  the  Erie  Railroad  Company 
«t  al. 

Messrs.  John  O.  Johnson  and  Charles 
Heebner  for  the  Reading  Company  et  al. 

Messrs.  James  H.  Torrey  and  Williaio  S. 
Opdyke  for  the  Delaware  ft  Hudson  Com- 
pany. 

Mr.  Frank  E.  Flatt  for  the  Lehigh  Valley 
a.  Co.  et  al. 

Messrs.  Robert  W.  de  Forest  and  Jack- 
•on  K  Beynotds  for  the  Central  K.  Co.  of 
New  Jersey  et  al. 

Mr.  William  8,  Jenney  for  the  Delaware, 
L.  ft  W.  E.  Co. 

Mr.  William  W.  Green  for  the  Mercantile 
Xrnst  Company, 

•  Mr.  Justice  Zinrton  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  In  equity,  filed  by  the 
United  States  In  the  circuit  eonrt  of  the 
United  States  for  the  eastern  district  of 
Pennsylvania,  for  the  purpose  of  enforcing 
the  provisions  of  the  act  of  July  8,  1390 
(SO  Stat  at  L.  209,  chap.  647,  U.  S.  Comp. 
Stat  1901,  p.  3200],  known  as  the  Sher- 
man anti-trust  act,  against  an  allied  com- 
bination of  railroad  and  coal-mining  com- 
panies formed  and  continued  for  the  pur- 
IMse  of  restraining  competition  In  the  pro- 
duction, sale,  and  transportation  of  an- 
thracite coal  in  commerce  among  the  states. 

The  defendants  originally  made  such,  and 
Alone  referred  to  hereafter  as  the  defend- 
•nte,  were  the  following; 

The  Philadelphia  ft  Beading  Railway 
Company:  the  Philadelphia  ft  Reading  Coal 
ft  Iron  Company;  the  Lehigh  Valley  Bail- 
road  Company;  the  Lehigh  Valley  Coal 
■Company ;  the  Delaware,  Lackawanna  ft 
'Western  Railroad  Company;  the  Central 
Itailroad  Company  of  New  Jersey;  the  Erie 
Railroad  Company;  the  New  York,  Susque- 
Manila,  ft  Western  Itailroad  Company;  the 
New  York,  Susquehanna,  ft  Western  Coat 
Company;  the  Lehigh  ft  Wilkesbarre  Coal 
Company;  the  PennsylTania  Coal  Company; 


the  Hillside  Coal  Company;  tin  Beading 
Company;  and  the  Temple  Iron  Company. 
By  an  amendment  certain  other  defendant 
were  brought  in,  consisting  of  holders  of 
contracts  made  by  independent  operators  of 
coal  mines,  and  tnuteea  holding  securitiei 
which  migbt  be  affected  l^  the  relief  sought 
against  the  carrier  and  coal.mining  com- 
panies, the  original  defendanta.  A  list  of 
these  later  defendant*  1*  *et  out  in  the  mar- 
gin,f  and  when  they  are  referred  to  herein_ 
they  will  be  speciflcaliy  mentioned.  ^ 

•The  bill  alleges  that  anthracits  coal  ia* 
an  article  of  prime  necessity  as  a  fuel,  and 
finds  its  market  mainly  in  the  New  England 
and  middle  Atlantic  states.  The  deposits 
of  the  coal,  with  unimportant  exceptions, 
lie  in  the  state  of  Pennsylvania,  but  do  not 
occupy  a  continuous  field,  though  found  in 
certain  counties  adjoining  in  the  eastsn 
half  of  the  state,  and  embrace  an  area  of  484 
square  miles.  This  coal  region  is  from  ISO 
to  250  miles  from  tide  water.  The  regitn 
itself  is  broicen  and  mountsinoui,  and  tha 
natural  conditions  and  character  of  the  de- 
posits are  such  that  the  mining  and  reduc- 
tion of  the  coal  to  suitable  size*  for  domes- 
tie  use  require  very  large  amounts  of  eap- 
ital.  Its  value  commercially  is  dependent, 
in  a  large  degree,  upon  quick  and  cheap 
transportation  to  convenient  shipping  pointo 
at  tide  water,  from  whence  it  may  bs  dia- 
tributed  to  the  great  consuming  marlEsta 
of  the  Atlantic  coast  states. 

The  whole  problem  of  advantageoualy  de- 
veloping these  deposits  and  supplying  tha 


tThe  Delaware  ft  Hudson  Company;  'Elk 
Hill  Coal  ft  Iron  Company;  St.  Clair  Coal 
Company;  Enterprise  CohI  Company;  Buck 
Bun  Coal  Company;  Llewellyn  Mining 
Company;  Clear  Spring  Coal  Company; 
Fancoast  Coal  Company;  Priee-Pancoaat 
Coal  Company;  Mount  Lookout  Coal  Com- 
pany; Peoples  Coal  Company;  Qeorge  F, 
Lee  Coal  Company;  North  End  Coal  Com- 
pany; Melville  Coal  Company;  Farrish  Coal 
Company;  Red  Ash  Coal  Company;  Baub 
Coal  Company;  Mid  Valley  Coal  Company; 
Austin  Coal  Company;  Clarence  Coal  Com- 


Frank  Pardee,  and  Sarah  Drexel  Van  Ren- 
sellaer,  constitutinft  A.  Pardee  ft  Company; 
Lafayette  Lents,  Wiiliam  O.  Lent*,  and 
Lewis  A.  Riley,  constituting  Lenta  ft  Com- 
pany; William  Law  and  John  M.  Robert- 
son,  constituting  Bobertson  ft  Law;  Bichard 
White,  W.  E.  McTurk,  and  Robert  White, 
constituting  E.  White  Company;  Joseph  J. 
Jermyn,  George  B.  Jermyn,  E^ma  3.  3er- 
myn,  constituting  John  Jermyn  Betate; 
Joseph  J.  Jermyn,  Michael  F.  Dolpbill; 
the  Pennsylvania  Company  for  Insuranee 
on  Lives  and  Granting  Anuities;  and  tb* 
Mercantile  Trust  Company. 
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easterE  demand  for  fuel  was  one  wbicb  pn- 
■eiited  enormous  dilfiGuUiea.  From  an  early 
Bday  it  hu  b«en  tbe  settled  polie;  of  the 
•  itate  ofPenosflTania  to  encourage  the  de- 
velopment of  this  coai  r^on  by  canal  and 
railroad  construation,  wbicb  would  fumisb 
trejisportation  to  convenient  shipping 
points  at  tidewater.  One  of  the  defeodant 
carriers,  the  Delaware,  Lackawanna,  A. 
Western  Company  was  given  tbe  power  Ui 
acquire  coal  lands  and  engage  in  the  busi- 
Dees  of  mining  and  selling  coal  in  addition 
to  the  bUBineas  of  a  common  carrier,  and  al) 
railroad  companieB  were  permitted  to  aid 
in  the  production  of  coal  b;  assisting  coal 
mining  companies  through  the  purcba«e  of 
capital  stock  and  bonds.  Thus,  it  baa  come 
about  that  the  defendant  carriers  not  only 
dominate  the  transportation  of  coal  from 
this  anthracite  region  to  the  great  dis- 
tributing ports  at  New  York  harbor,  but 
also  through  their  controlled  coal-produ- 
cing compnries,  produce  and  Bel!  about  7G 
per  cent  of  the  annual  supply  of  anthracite. 
As  a  furtticr  direct  consequence  of  the  stale 
■utborizcd  between  coal-producing  and  coal- 
transporting  companies,  it  has  come  about 
that  the  defendant  carrier  companies  and 
the  coal -mining  companies  affiliated  with 
the  carrier  companies  now  own  or  control 
about  90  per  cent  of  tbe  entire  unmined 
area  of  anthracite,  diatributed,  according  to 
the  avcnnent«  of  tbe  petition,  as  follows: 

Reading   Company 44.      percent 

Lehigh  Valley  Company 10.87  percent 

Del.  L.  &  Western  Company..   0.55  per  cent 
Cent  Railroad  of  New  Jersey. IB.      percent 

Erie  Railroad   2.59  per  cent 

N.  Y.  S.  ft  Western  Railroad. .     .64  per  cent 

89 .65  per  cent 

It  further  appears  that,  in  addition  to 
the  great  coal-mining  companies  subsidiary 
to  one  or  another  of  the  defendant  carrier 
companies,  there  are  a  large  number  of  in- 
5  dependent  coal  operators  whose  aggregate 
■  production'from  coal  lands,  in  part  leased 
from  tbe  railroad  companies  or  the  rail- 
road-controlled coal-produoing  companies, 
amounts  to  about  20  per  cent  of  tbe  annual 
anthracite  supply.  These  independent  oper- 
ators are  said  to  no  longer  have  the  power 
U>  compete  with  the  carrier  defendants  and 
their  subeidiary  coat  companies,  because  a 
large  proportion  of  them  have  severally  en- 
tered into  contracts  with  one  or  the  other 
of  tbe  carrier  or  cool-mining  companies  de- 
fendant for  the  sale  of  the  entire  product 
of  their  mines  for  tiie  consideration  of  65 
per  cent  of  the  average  market  price  at 
tide  water. 

Thus,  there  exists,  Independently  of  any 
agreement,  combination,  or  contract  between 


the  several  defendant  carrier  companies  for 
tbe  purpose  of  suppressing  competition 
among  them,  tbis  condition: 

first:  Excluding  two  carrier  companies 
not  made  defendants,  which  reach  but  a  lim- 
ited number  of  collieries, — the  Pennsylvania 
Railroad  Company  and  tbe  New  York,  On- 
tario, &  Western  Railroad  Company, — the 
six  carrier  companies  wbo  are  defendant* 
are  shown  to  control  tbe  only  means  of 
transportation  between  this  great  anthra- 
cite deposit  and  tide  water,  from  whence 
the  product  may  be  diatributed  by  rail  and 
water  to  tbe  great  consuming  markets  ol 
the   Atlantio  coast  states. 

Second:  These  carriers  and  their  sub- 
sidiary coal-mining  and  selling  companies 
produce  and  sell  about  7G  per  cent  of  the 
total  annual  supply  of  anthracite  coal.  01 
the  remainder,  the  independent  operators 
mentioned  above  produce  about  20  per  cent. 

The  chief  significance  of  the  fact  that  tbe 
six  carrier  defendants  control  eubstantially 
the  only  means  for  the  transportation  of 
coal  from  the  mines  to  distributing  points 
at  tide  water  is  in  the  fact  that  they,  col- 
lectively, also  control  nearly  three  fourths 
of  the  annual  supply  of  antliracite  which 
there  finds  a  market.  The  situation  is 
therefore  one  which  invites  concerted  action^ 
and  makes*exceeding]y  easy  the  accomplish-* 
ment  of  any  purpose  to  dominate  the  supply 
and  control  tbe  prices  at  seaboard.  The  one 
fourth  of  the  total  annual  supply  which 
comes  from  independent  operators  in  the 
same  region  has  been  sold  in  competition 
with  the  larger  supply  of  the  defendants. 
If,  by  concert  of  action,  that  source  of  com- 
petition be  removed,  the  monopoly  which 
the  defendants,  acting  together,  may  exert 
over  production  and  sale,  will  be  complete. 

This  bill  avers  that  the  defendants  have 
combined  for  the  purpose  of  securing  their 
collective  grip  upon  the  anthracite  coal  sup- 
ply by  exerting  their  activities  to  shut  out 
from  the  district  any  new  line  of  transporta- 
tion from  the  mines  to  tide  water  points, 
and  to  shut  out  from  competition  at  tide 
water  the  coal  of  independent  operators 
witli  their  own  coal.  The  atepa  said  to  have 
been  taken  having  this  end  in  view,  ws 
shall  now  consider: 

The  community  of  interest  which  has  re- 
sulted from  the  charter  powers  of  the  car- 
rier companies  to  directly  or  indirectly  etk- 
guge  in  the  business  of  mining  and  selling 
coal  has  produced  the  relation  Iietween  the 
carrier  and  coal-mining  defendants  shown 
by  the  several  groups  into  which  we  have 
arranged  them,  thus: 

1.  Tbe  Reading  Company  is  a  Pennsyl- 
vania corporation,  and  apparently  nothing 
more  than  a  holding  company.  That  com- 
pany holds: 
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K.  Tba  uiUra  MpiUl  atoek  of  the  PhiU- 
delphla  k  Beading  Rftilwfty,  ona  of  tbe  do- 
(cudant  ctrrien. 

b.  The  entire  capital  stock  of  the  Phila- 
delphia &  Reading  Coal  4  Iron  Compuiy,  a 
coal-niniug  company. 

The  three  eompaaieB  have  the  aame  preai- 
deot. 

2.  The  Lehigh  Valley  Railroad  Company 
OVDB  ell  of  the  capital  stock  of  the  Lehigh 
Valley  Coal  Company,  and  the  two  com- 
panies  have  the  lame  president. 

3.  The  Central  Railroad  of  New  Jersey 
7  owns  00  per  cent  of  the  capital  stock  of  tbe 
•  l.ehigh  &*WiIkeebarre  Coal  Company,  ajid 

the  two  companies  have  the  aame  president, 
who  is  also  the  president  of  the  Reading 
Company  and  its  two  controlled  companies 

4.  The  Erie  Railroad  Company  owns  al 
of  the  capital  stock  of  tbe  Penoaylvanii 
Coal  Company  and  a  large  majority  of  thi 
■tock  of  the  Hillside  Coal  Company,  and  tht 
three  companies  have  the  aame  president. 

5.  The  New  York,  Susquehanna.  A  West- 
em  Railroad  Compsny  owns  nearly  tbe  eU' 
tire  capital  stock  of  the  New  York,  Siu- 
quebanna,  k  Western  Coal  Company,  and 
they  have  the  aame  president,  who  is 
tbe  president  of  the  Erie  Railroad  Company 
•nd  of  it«  two  allied  coal  companies  : 
tioned  above. 

6.  Tbe  Delaware,  Lackawanna,  k  West- 
ern Railroad  Company  is  itself  an  oi 
and  producer  of  anthracite,  and  seems  to 
h»Te  no  subsidiary  coal  company. 

7.  The  Temple  Iron  Company.  The  rela- 
tion of  this  cconpany  to  the  several  carrier 
eMnpaniea  will  be  considered  separately. 

Eiclnding  tbe  Temple  Iron  Company,  the 
gronpe  as  arranged  are  independent  of  each 
other,  and  each  group,  in  the  absence  of  any 
agreement  or  combination,  poBscBses  the 
power  to  compete  with  every  other  in  tlio 
production,  sale,  and  transportation  of  coal 
from  the  mines  to  tide  water.  Indeed,  the 
plain  averment  of  the  bill  ia  that,  prior  to 
18M,  they  were  actually  competing  in  the 
market  reached  at  New  York  harbor,  and 
that  the  competition  continued,  except  as 
interrupted  by  abort ive  or  abandoned  ef 
forta  to  combine,  until  they  entered  into 
tbe  general  combination  which  it  is  the  pur- 
pose of  this  proceeding  to  dissolve. 

That  the  Delaware,  Lackawanna,  &  West- 
ern Railroad  Company  wan  itself  the  owner 
of  coal  lands,  and  was  engaged  in  mining, 
transporting,  and  marketing  its  own  coal, 
»nd  tjiat  the  other  railway  defendants  were 

falso  engaged,  through  their  subsidiary  coal 
eompanica,  In  mining  and'selling  coal,  as 
well  as  in  transporting  tbe  coal  so  mined, 
la  not  detorminative  of  any  issue  hare 
presented,  since  this  hDl  wss  ^ed  before  tbe 
eommoditiea  claoae  of  tbe  Hepburn  act  of 


June  20, 1906  [U  Stat  at  L.  SSI,  chap.  3691, 
C.  S.  Comp.  Stat  Supp.  1911,  p.  1288],  be- 
came effective,  which  forbtdi  any  carrier 
engaged  in  interstate  transportation  from 
transporting  coal  for  market,  when  the  coal 
at  tbe  time  of  transportation  is  owner  by 
the  carrier  company.  8ee  United  States  ex 
rel.  Atty.  Gen.  v.  Delaware,  ft  H.  R.  Co.  213 
U.  S.  366,  63  L.  ed.  636,  2»  Sup.  Ct.  Rep. 
527.  Any  relief  against  a  continuance  of 
such  forbidden  transportation  must  there- 
fore be  sought  in  another  proceeding  baaed 
upon  tbe  act  of  Congress  referred  to. 

The  scope  and  theory  of  tbe  bill. 

Tbs  theory  upon  which  the  bill  is  framed 
and  upon  which  the  case  has  been  presented 
by  counsel  is,  that  there  exists  between  the 
defendants  a  general  comhinatitm  to  control 
the  anthracite  coal  industry,  both  in  re- 
spect of  mining  and  transportation  from  tbe 
mine*  to  the  general  consuming  market* 
reached  from  ahipping  pointa  at  New  York 
harbor,  and  the  production  and  sale  of  coal 
throughout  the  United  States. 

The  contention  is  that  thia  general  cam- 
bimition  is  estahtiahed,  first,  by  evidence 
of  an  agreement  between  the  carrier  de- 
fendants to  apportion  between  themselves 
tbe  total  coal  tannage  transported  from  the 
mines  to  tide  water  according  to  a  scale  of 
percentages;  second,  by  a  combination  be- 
tween them,  through  the  instrumentality 
of  the  defendant,  the  Temple  Iron  Company, 
to  prevent  the  construction  of  a  new  and 
competing  line  of  railroad  from  the  mines 
to  tide  water;  third,  by  a  combination  be- 
tween the  defendants  by  means  of  a  series 
of  identical  contracts  for  the  control  of  the 
coal  produced  by  independent  coal  opera- 
tors, thereby  preventing  competition  in  the 
markets  of  other  states  between  the  coal. 
of  such  independent  operators  and  that  pro-^ 
duced  by  the  defendants;  and, 'finally,  by* 
certain  so-called  contributary  combinations, 
already  referred  to.  between  some,  but  not 
hII,  of  the  defendanta. 

Aside  from  the  particular  transactions 
averred  as  "steps"  or  "acts  in  furtherance" 
of  a  presupposed  general  combination,  the 
charge  of  such  a  combination  la  general 
and  indcllnite. 

The  case  is  barren  of  documentary  evi* 
dence  of  solidarity.  The  fact  of  such  gen- 
eral combination,  if  it  exists,  most  be  de- 
duced from  specillc  acts  or  transactions  In 
which  the  companies  have  united  and  from 
which  such  a  general  combination  may  ba 
inferred.  When  and  how  did  such  a  com- 
bination come  about!  We  start  with  the 
proposition  that  if  any  such  combination 
exists, , It  had  an  origin  not  earlier  thaa 
1800.    Attempts  to  bring  about  a  supprm- 
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■Imi  «f  eompetltlon  prior  to  that  tima,  In- ' 
-dlcftted  bj  aoma  erf  the  oTidmeo,  had  eitliBr 
proved  abortive  or  bad  been  absiidoiied. 
Tbua,  it  it  itated  that  in  1890  and  1891  tba 
price  of  coal  of  certain  eUei  at  tide  water 
-mu  from  t3.71  to  $3.8S  per  ton;  tbat  In 
1SB2  tbe  Philadelphia  k  Reading  Railroad 
Company,  tlia  predeceaaor  in  title  of  the 
defeudant  the  Philadelphia  ft  Beading  Rail- 
way Company,  leued  the  line*  of  the  Lc- 
liigh  Valley  Railroad  Company  and  of  the 
Central  Railroad  Company  of  New  Jersey 
for  nine  hundred  and  ninety-nine  yean,  and 
that  the  three  companies  together  owned  or 
controlled  about  80  per  cent  of  the  coal 
depoaita  of  thii  anthracite  r^ion  and  trana- 
ported  nearly  SO  per  cent  of  the  entire  ton- 
nage; that  while  these  lease*  were  in  forer 
the  price  of  coal  was  advanced  to  94.16 
Mid  94.19  per  ton  for  the  same  sizes.  It 
is  than  averred  that  in  a  proceeding  in  the 
courts  of  New  Jersey  these  leases  of  tbe 
Central  Railroad  Company  of  Now  Jersey 
were  held  null  and  void,  and  tbat  in  1BS3 
this  decree  was  followed  by  a  rescission  of 
tbe  lease  of  the  Lehigh  Valley  Railroad 
Company  to  the  Philadelphia  A,  Beading 
9  Railroad  Company.  It  is  then  averred  that, 
■  under  the  influence  of  competition  thereby 
reetored,  tbe  price  of  tbe  aam*  grade  of 
coal  in  1894  fell  to  $3. SO  per  ton  and  In 
18S5  to  13,12  per  ton.  "Wh^eupon,"  the 
petition  avers,  "in  violation  of  the  provi- 
sions of  S9  1  "'i  2>  respectively,  of  the  act 
of  Congress  of  July  2,  1890,  ...  the 
defendants  tbe  Reading  Company  and  the 
defendant  carriers  and  the  defendant  coal 
eompaniea,  owning  or  controlling  SO  per 
cent,  more  or  leas,  of  all  the  anthracite  de- 
posits, and  producing  TE  per  cent,  more  or 
leas,  of  the  annual  supply  of  anthracite, 
and  controlling  all  tbe  means  of  tranapor- 
tation  between  the  anthracite  minea  and 
tide  water,  save  tbe  railroads  operated  by 
the  Pennsylvania  Railroad  Company  and 
the  New  York,  Ontario,  t  WesUm  Railroad 
Company,  which,  as  aforesaid,  reach  only  a 
limited  number  of  collieries  (not  defend- 
ants here) ,  entered  into  an  agreement, 
acbeme,  combin&tion,  or  conspiracy,  by  vir- 
tue whereof  they  acquired  the  power  to  con- 
trol, reflate,  restrain,  and  monopolize, 
and  have  controlled,  regulated,  restrained, 
•nd  monopoHied,  not  only  the  production 
-of  anthracite  coal,  but  its  tranaportation 
from  tbe  mine*  in  Pennsylvania  to  market 
points  in  other  states,  aod  its  prices  and 
•ale  throughout  the  several  states,  with , 
the  result  that  competition  In  tbe  trans- 
portation and  sale  of  anthracite  has  been 
wholly  suppresBed  and  the  price  thereof 
greatly  enhanced." 

].  We  come  first  to  the  evidence  relied 
cpM  to  show  such  a  general  combination 


through  an  agTMmant  between  tba  earrien 
to  distrlbnt*  tba  total  tonnaga  of  eoal  from 
this  region  to  ahippii^  pointa  at  New  YoA 
harbor  according  to  a  scale  of  percentages 
spoken  of  as  the  "preaidenta*  percentages." 
There  Is  som*  evidena*  tending  to  ahow 
that  early  in  1898  there  was  an  effort  mad* 
at  a  conference  of  tbe  preeidents  of  the  car- 
rier companie*  to  diatribnte  the  coal  ton* 
naga  between  the  aeveral  eajrian,  baaed? 
upon  tbe^average  percentage  of  eoal  cai^r 
ried  in  prior  years  by  each  oarrier.  Tha 
limited  ebaracter  of  the  coal  field,  tlie  con- 
trol of  ao  large  a  proportion  of  tbe  depoaita 
and  of  the  transportation,  was  such  as  to 
invite  agreements  and  combinations.  A 
pooling  arrangement  wonid  largely  prerejit 
competition  between  the  otherwise  inda- 
pendent  groups  of  carriers  and  producers. 
That  any  such  pooling  agreement  was  made 
is  denied  most  earnestly  by  all  of  tbe  dft> 
fendanta-  Tliat  there  occurred  a  eonferenca 
in  1698  looking  to  such  an  arrangement 
seems  probable  on  the  evidenee.  But  ths 
weight  of  proof  satisfies  us  that  whatevw 
might  have  been  eontemplated  or  attempted) 
tbe  scheme  proved  abortire,  or,  if  attempted, 
was  abandoned  long  before  this  bill  was 
filed.  We  do  not  set  out  the  circumstance* 
which  are  pointed  out  as  tending  to  ahow 
auch  an  i!l^;al  agreemnt,  nor  do  we  deem 
it  necessary  to  discuss  the  eonSieting  direct 
testimony.  We  have  gone  through  the  re» 
ord.  Tbe  facta  are  diacuaaed  and  largelj 
aet  out  in  tbe  opinion  of  the  court  below. 
Though  its  judges  differed  in  reapeet  to  tba 
relief  which  might  be  granted  upon  other 
grounds,  they  agreed  in  holding  that  tha 
government  had  failed  to  show  any  con- 
tract or  agreement  for  the  diatrlbntion  of 
tonnage.    In  this  we  eoncur. 

The  Temple  Iron  Company  eombinatloa. 

2.  We  come,  then,  to  tbe  several  acta, 
agreements,  or  tranaactiona  set  out  in  tba 
seventh  paragrsph  of  the  bill,  two  of  which 
are  said  to  have  been  participated  In  by 
all  of  tbe  defendants,  and  therefore  to  con- 
stitute evidence  of  tbe  general  combioation 
charged,  and  to  be,  in  and  of  themaelvea, 
illegal  combinations  between  all  of  the  prin- 
cipal defendants  which  come  under  tbe 
frame  of  tbe  bill  as  in  violation  of  tbe  aet 
of  July  2,  ISSO. 

The  transactiona  referred  to  ara  Intn^. 
duced  immediately  following  the  generalj 
charge,  and  are  characterized  in  tha*bill  bb> 
"steps  In  the  development  of  this  illegal 
combination,  and  in  furtherance  of  Its  il- 
legal purposes. "  It  is  then  avenvd.  that 
"the  defendants,  or  some  of  them,  becama 
parties  to  the  following  additional  acta, 
schemes,   and   contracts,   among  otbera,   la 
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1  of  tlia  afoMMid  wt  of  Joly  t, 
UOO."  This  k  foUomd  bj  Ats  diitinct 
paragnpbi,  ekoh  lettiiig  out  lome  distinct 
«ontimct,  combinfttioD,  or  agreesieDt  ftlleg^ 
io  hftva  been  the  act  of  «J1  of  tbe  defend- 
ants, or  of  two  or  lome  number  leu  than 
«U.  Tbeae  alleged  "atepe"  and  "additional 
acta,  ecbeme*,  and  eontraeta,"  In  TiolatioD 
•f  tbe  Sherman  law  and  in  furtherajiee  of 
tha  alleged  ill^al  general  icbeme  or  pur- 
poae, — Bie:  (a)  the  making  of  the  86  per 
cent  coutraeta  with  the  independent  opera- 
tor*; (b)  the  absorption  bj  the  Erie  Rail- 
road of  the  New  York,  Suequebtmna,  & 
Western  Sailroad  Company;  (c)  the  a«- 
quiaition  by  the  Reading  Company  of  tlie 
najoritf  of  tha  capital  atodc  of  the  Cen- 
tral Baitroad  of  New  Jerw;;  (d)  tbe  ac- 
quiaition  of  the  Temple  lion  Company,  and 
tlirongh  it  of  a  large  number  of  collieriea, 
for  the  purpoae  of  defeating  a  projected  in- 
dependent line  of  railway  into  tbe  coal  re- 
gion; and  {e)  tha  aequiaition  bj  the  Erie 
Bailroad  Company,  while  oontrolling  the 
HUIaide  Coal  k  Iron  Company,  of  all  of  the 
•harea  of  the  Delaware  Valley  &  Kingaton 
Railroad  Company,  a  projected  common  ear- 
lier, and  all  at  the  aharea  of  the  Pennaylva- 
■ia  Coal  Company, 

A*  we  have  already  atated,  two  of  tfaeae 
lianeactiona  are  averred  to  be  tranaactiona 
into  which  all  of  the  defendanta  entered  in 
purauance  of  a  common  purpoae  and  gen- 
•ral  deeign  to  aappreae  competition  and  re- 
strain commerce  in  eoal  between  the  atatei. 
Tbe  flrat  which  we  ahall  eonaider  la  the 
alleged  combination  through  tbe  Temple 
Iron  Company.  Concerning  thia,  the  peti- 
tion, in  ivbatance,  atatea,  that  in  1898  many 
af  the  independent  eoal  operatora  in  the 
3  Wyoming  or  northern  field  became  dissatie- 
■  fled  with  the  traneportatlon  'and  market 
eonditiona  under  which  they  were  obliged 
to  conduct  their  collieriea.  Many  contract! 
for  tbe  Bale  of  their  eoal  to  the  defendant 
eoal  eompaniea  had  expired  or  were  about 
to  expire,  and  they  demanded  either  lower 
freight  ratea  or  better  prices  from  the  coal 
eompaniea.  A  competing  line  of  railway 
from  the  northern  or  Wyoming  zone  of  the 
anthracite  region  to  a  point  on  the  Dela- 
ware river,  where  connection  would  be  made 
with  two  or  more  lines  extending  to  ahip- 
ptng  polnta  at  New  York  harbor,  was  pro- 
jected as  a  means  of  relieving  the  situation. 
Tbe  New  York,  Wyoming  A  Western  Rail- 
road was  accordingly  incorporated.  I-arge 
•ubaeriptions  of  stock  were  taken,  the  line 
in  part  surveyed,  parts  of  the  right-of-way 
pTOccred,  and  a  large  quantity  of  steel  raile 
contracted  for.  Aa  the  road  was  to  be 
mainly  a  coal-carrying  road,  sapport  from 
eoal-mining  companies  was  essential.  Tta 
^Ad  baeUng  eanw  from  Independent  eoal 


oparatoia.  Tb«  most  important  and  in- 
flaential  of  them  was  the  firm  of  Simpaoa 
&  Watkina,  wbo  controlled  and  operated 
eight  collieries  in  the  region,  having  an  an- 
nual output  of  more  than  a  million  tons. 
Tha  time  for  each  a  competing  means  of 
transportation  waa  auspicious.  Much  of 
tlie  output  of  tha  district  not  tied  up  by 
contracts  of  sale  or  transportation  woa 
pledged  to  this  project  and  much  more  was 
promised. 

The  petition  alleges  that  the  oonstructioa 
of  the  projected  independent  railroad  woull 
not  only  have  introduced  competition  into 
tbe  transportation  of  anthracite  coal  to 
tide  water,  but  it  would  have  enabled  in- 
dependent operators  reached  by  it  to  sell 
their  eoal  at  distributing  points  in  free  com- 
petition with  tbe  defendant  cool  companies. 
"Wherefort,"  avers  the  pleading,  "tha  d^ 
fendants  the  Reading  Company,  ovming  tba 
entire  capiUl  stock  of  the  Philadelphia  A 
Reading  Railway  Company,  and  the  other 
carrier  eompaniea  defendanta  herein,  coa-^ 
trolling  collectively  all  meana  of  transporta-S 
tion  between  tbe  mine4*and  shipping  points 
at  New  York  harbor,  combined  together  for 
the  purpose  of  shutting  out  the  propooed 
railroad,  and  preventing  competition  with 
tbem  In  the  transportation  of  coal  from  tha 
mines  to  other  states,  and  the  sole  of  coal 
in  competition  with  their  own  controlled 
coal  in  tbe  markets  of  other  states."  Tb* 
plan  devised  waa  to  detach  from  the  enter- 
prise tlia  powerful  support  of  Bimpaon  A 
Watlcins  and  the  great  tonnage  which  their 
co-operation  would  give  to  the  new  road,  by 
acquiring  for  tbe  combination  the  coal  prop- 
erties and  collieries  controlled  by  that  great 
independent  Arm  of  operators.  This  would 
not  only  strangle  tbe  project,  but  secure 
them  forever  against  new  schemes  induced 
by  the  large  tonnage  produced  by  theaa 
eight  collieriea,  and  secure  not  only  thai 
tonnage  for  their  own  lines,  but  keep  the 
coal  forever  out  of  competition  with  that  ol 
their   controlled   coal-producing   companies. 

Tha  scheme  was'  worked  out  with  the  ro- 
sult  foreseen  and  intended.  Tbe  capital 
stock  of  the  Temple  Iron  Company,  aggre- 
gating only  (240,000,  was  all  secured.  That 
company  was  then  operating  a  small  iron 
furnace  near  Reading.  Its  assets  war* 
small,  but  Ita  charter  was  a  special  legis> 
lative  charter  which  gave  it  power  to  en- 
gage in  almost  any  sort  of  business,  and  to 
tncresae  ita  capital  substantially  at  wilL 
Control  of  that  company  having  been  so- 
cured,  it  was  need  as  the  instrument  for 
tbe  purpose  intended. 

The  plan  by  which  the  defendant  carrier* 
were  enabled  to  eariy  out  thia  scheme  and 
apportion  among  themselves  proportionat* 
intereata  in  the  property  acquired  and  tlio 
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bnrden  to  be  auuined  wm  not  limpla,  but 
•laborftte.  The  flnaneiftl  arrangements  Beem 
t«  hATe  been  nude  through  Mr.  Baer,  who 

WBfl  the  president  of  and  a.  Isirge  Htockholder 
in   the   Temple    Company,    and    Hr.   R.    J. 

?  Bacon,  of  the  Brm  of  J.  F.  Morgan  k  Com- 
pany. Shortly  stated,  it  vna  thia:  The 
Temple  Company  increased  its  ■  capital 
■tock  to  (2,500,000  and  isaued  mortage 
bonds  aggregating  (3,500,000.  Simpion  ft 
Watkins  agreed  to  sell  to  the  Temple  Com- 
pany their  praperties  for  something  near 
90,000,000.  They  Aceordingly  transferred  to 
the  Temple  Company  tbe  capital  iliares  in 
the  several  coal  companies,  holding  the  title 
to  their  eight  collieriee,  and  received  in  ex- 
change $2,260,000  in  the  Bbares  of  the  Tem- 
ple Company,  and  (3,500,000  of  its  mort- 
gage bonds.  By  contemporaneous  inetm- 
ments  Simpson  t  Watkina  transferred  to 
tbe  defendant  the  Guaranty  Trust  Company 
of  New  York,  as  trustee,  thia  capital  Btock 
and  (2,100,000  of  the  bonds  of  the  Temple 
Company,  and  received  from  the  Quaranty 
Company,  $3,238,390.06  in  money  and  (1,- 
000,000  in  certificates  of  beneficial  interest 
in  the  stock  of  tlie  Temple  Company.  The 
Guaranty  Company  Beems  to  have  been  but 
a  medium  and  was  accordingly  protected  by 
•i  con  tempo  raneoiia  contract  with  the  Bead- 
ing Company  and  the  other  carrier  detend- 
uita  by  which  they  severally  contracted 
with  the  Guaranty  Company  to  purclisac 
the  Temple  Company's  capital  stock  in  a 
certain  agreed  proportion  or  percentage  of 
the  total  capital  stock,  and  to  guarantee 
the  bonded  debt  of  the  Temple  Company  in 
the  same  proportion.  A  large  proportion 
of  the  bonds  and  of  the  beneScial  certidcates 
«t  interest  in  Btock  of  the  Temple  Company 
waa  later  guaranteed,  or  underwritten,  as 
the  atoek  phrase  goes,  by  a  ayndicate  In- 
cluding J.  P.  Morgan,  William  Rockefeller, 
the  Guaranty  Company,  and  otben. 

ThuB  it  come  about  that  when  thia  bill 
was  Hied  the  etock  of  the  Temple  Company, 
which,  as  seen,  is  a  mere  holding  company 
for  the  several  defendant  carrier  companies, 
waa  owned  by  the  defendants,  and  the  ob- 
llgationa  of  that  company  were  guaranteed 
by  them  in  proportions  based  on  the  per- 
centage of  the  total  anthracite  tonnage  car- 
^r!ed  annually  by  each  of  the  defendant  car- 
firlers,  namely:  The  Beading  Company  and 
"the  Bead ing'Bail way  Company,  being  treat- 
ed as  one  and  the  same  in  this  matter, 
29.9S  per  cent;  the  Lehigh  Valley  Bailroad 
Company,  22.88  per  cent;  the  Central  Rail- 
road of  New  Jersey,  17.12  per  cent;  the 
Delaware,  Lackawanna,  ft  Western  Bailroad 
Company,  19,52  per  cent;  the  Erie  Rail- 
road Company,  5.84  per  cent ;  the  New 
York,  Susquehanna,  ft  Western  Bailroad 
Company,  4.86  per  cent.    At  the  time  this 


proof  waa  taken  tbt  tTsrag*  Hinnal  ontpid 
of  the  collieries  thus  acquired  wa*  about 
1,000,000  tons,  and  in  the  last  year  tbe  out- 
put had  rises  to  1,960,000  tons.  This  con> 
bination  of  the  defendants  through  the  Tent- 
pie  Iron  Company  was  effective  in  bringing 
about  the  desired  result.  The  New  York, 
Wyoming,  ft  Western  Bailroad  Compaiq' 
was  Bnccesafully  strangled,  and  the  monop- 
oly of  tranaportatlon  collectiTely  held  by 
the  six  defendant  carrier  eompaniea  ma 
maintained. 

The  projected  competing  railroad  was  un- 
doubtedly a  good  faith  proposition,  and  helil 
out  promise  to  independent  coal  operators 
not  only  of  tbe  prospect  of  eompeUtion  In 
transportation  from  tbe  mines  to  tide 
water,  bnt  tlie  poaaibility  of  selling  their 
coal  either  to  the  controlled  coal  eompaniea 
defendant  at  bettor  prices,  or  to  the  con- 
BUming  public  at  tide  water  In  competition 
with  that  of  the  controlled  coal  companies. 
But  If  we  assume  that  its  construction  waa 
doubtful,  the  result  must  be  the  same  as 
characterising  the  purpoM  and  design  of 
tbe  Doncerted  action  of  tbe  defendant*. 
They  were  ao  far  convinced  of  the  threat- 
ening character  of  tbe  enterpriae  that  they 
were  moved  at  great  coat  to  thwart  it  and 
at  tbe  same  time  remove  the  temptation 
for  like  competition  by  aecuring  to  them- 
selves forever  the  product  of  the  collierlea 
named. 

That  the  collieries  to  be  reached  by  the 
new  road  were  not  all  reached  by  each  of 
the  defendants  is  true.  The  great  bulk  of 
tonnage  from  them  aeemt  to  have  been  car- 
ried by  the  Erie,  the  Lehigh,  and  the  Lacka- 
wanna. But  the  preservation  of  tbe  mo-S 
iiopoJy  of  transportation ^rom  the  minea  to* 
tide  water  held  by  the  alx  lines  which  were 
serving  the  region  wsj  plainly  a  common 
intereat, — a  collective  monopoly  by  whi^ 
the  proSts  in  coal  could  be  secured  and  the 
monopoly  maintained  by  abutting  out  any 
new  line  to  tidewater.  The  extent  of  the 
interest  of  each  in  the  desired  result  seema 
to  have  been  estimated  by  themselves  aa 
fairly  measured  by  the  percentage  of  the 
total  tonnage  theretofore  carried  annually 
by  each.  Thus  It  waa  that  they  became 
owners  of  the  aharea  in  the  Temple  Com- 
pany, and  guarantora  of  its  obligations  In 
the  aame  proportions. 

It  has  been  suggested  that  since  the  New 
York,  Wyoming,  ft  Wcatem  Bailroad  baa 
been  effectively  Btranf^Ied  that  it  will  bo 
idle  to  enjoin  the  doing  of  an  act  already 
tceomplished.  But  that  is  a  narrow  view 
of  (he  relief  which  may  be  granted  under 
the  statute  and  the  frame  of  this  bill, 

Tbe  combination  by  means  of  the  Tem- 
ple Company  still  exists.  It  has  been  and 
still  is  an  efliclent  agency  for  tbe  oolleetlvo 
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activitiea  of  the  defendant  carrier*  for  tbo 
purpoae  of  preventing  conipetUiou  in  the 
transportfttion  and  aaJe  of  ooal  in  othsr 
■Utca. 

That  under  the  law  ot  Fennaylvaiiia  each 
•f  the  defendant  carrier  eompaniet  faaa  the 
power  to  acquire  and  hold  the  itock  of  coat' 
producing  eompaniea  may  b«  true.  That 
the  Temple  Compan;  may,  under  the  lame 
Uw,  have  the  power  to  acquire  and  hold 
the  capital  stock  of  the  SimpHon  &  Wat- 
klni'  collieries  ma;  aleo  be  conceded.  But 
if  the  defendant  carriers  did,  a*  we  have 
found  to  be  the  fact,  coinbine  to  restTain 
tho  freedom  of  interstate  commerce  either 
In  the  transportation  or  in  the  sale  of  an- 
thiaeita  coal  in  the  markets  of  other  atates, 
and  adopted  aa  a  meaD*  for  that  purpose 
the  Temple  Company,  and,  through  it,  tbe 
coDtroI  of  tbe  great  Simpson  k  Watkins'  eol- 
lleriea,  the  parts  of  the  general  scheme,  how- 
Sairer  lawful,  considered  alone,  become  parts 
■  of  an  illegal  combination*andBr  the  Federal 
statute  which  it  is  the  duty  of  the  court  to 
diasolre,  irrespective  of  how  tbe  legal  title 
to  the  shares  Ja  held.  Northern  Securities 
Caa^  W  V.  8.  244,  291,  46  L.  ed.  739,  761. 
8S  Sup.  Ct.  Bep.  493.  Bo  long  as  the  do- 
fcudanta  are  able  to  exerciu  the  power  thus 
illegallj  acquired,  it  may  be  most  efSciently 
exerted  for  the  continued  and  further  sup. 
preaaion  of  competition.  Through  it,  the 
defendants,  in  combination,  may  abaorb  the 
remaining  outpnt  of  independent  producera. 
The  evil  is  in  tbe  combination.  Without  it 
the  MreTal  group!  of  coal-earrying  and 
eoal-producing  companies  hare  the  power 
and  motire  to  compete.  That  each  may 
for  itself  advance  the  price  of  coal  or  cut 
dffwn  the  production  is  true.  But  in  the 
pcnrer  which  each  other  group  would  have 
to  compete  would  be  found  a  corrective, 
ne  statute  forbids  the  concerted  action 
which  has  already  brought  about  the  stran- 
ding of  a  projected  competing  railroad  and 
the  complete  control  of  the  Bale  of  an  im- 
mense tonnage  of  independent  coal  which 
had  prior  thereto  not  only  been  a  menace 
to  their  collective  control  of  the  meane  of 
tnnsportatfon  to  New  Yoric  harbor  points, 
but  a  large  competing  factor  In  sates .  at 
these  points.  The  Temple  Company,  there- 
fore, afTords  a  powerful  agency  by  means  of 
which  tbe  unlawful  purpose  which  induced 
Us  acquisition  may  t>e  continued  beyond 
the  mere  operation  of  the  Simpson  &  Wat- 
Una'  collieries. 

Its  board  of  directors  Includes  the  presl- 
4aita  of  the  defendant  carriers,  who  also 
■re  the  president*  of  the  defendant  coal 
companies,  and  these  defendant  companies 
absolutely  dominate  ita  aSairs.  The  Tem- 
ple Company  also  owns  and  dominates  the 
great   eollieriea  obtained  from  Simpson  Ie 

»  s.  a— 7. 


'  Watkini.  Ita  board  of  direeton,  eomposed, 
as  It  la,  of  men  representing  the  defendants, 
supplies  time,  place,  and  occasion  for  the 
expression  of  plans  or  combinations  requir- 
ing or  inviting  concert  of  action.  Though 
as  a  board  it  may  not  dictate  the  aetivitiefS 
ofthe  owning  corporations,  still,  in  view  oi? 
tbe  relation  of  the  Temple  Company  to  the 
defendant  carriers  and  their  respective  coal- 
mining companiea,  and  of  the  constitution 
of  its  directors,  the  attitude  of  its  board, 
as  indicated  by  the  proceedings  spread  upon 
the  corporate  minutca,  is  of  siguificanoa 
upon  the  question  of  the  existence  of  aiij 
concerted  purpose  to  unite  the  activities  <d 
its  corporate  owners  to  suppress  eompeU> 
tion.  Tbere  are  to  be  found  on  tbe  minute* 
of  the  Temple  Company  a  number  of  entriea 
which  point  strongly  to  combinations  be- 
tween the  defendants.  Thus,  on  June  27, 
1899,  a  committee  was  appointed  to  con- 
sider the  establishment  of  a  statistical 
bureau,  "to  keep  a  record  of  all  matters  of 
interest  to  the  anthracite  companies." 
What  resulted  does  not  appear  from  any 
further  minutes.  On  July  2,  1901,  a  reso 
lution  in  these  words  was  adopted: 

"Resolved,  That  Mr.  Gumming,  Mr.  Sayr^ 
Hr.  Henderson,  Mr.  Caldwell,  and  Mr.  War- 
ren be  appointed  a  committee  to  eonsidst 
the  adviaabillty  and  expediency  of  making 
a  40  per  cent  rate  to  outside  shippers,  or 
a  flat  rate,  and,  If  so,  what  rate." 

By  "outside  shippers"  the  witneis  saya 
was  meant  "Independent  operators,"  who 
shipped  their  own  ooal.  The  witness  by  whom 
this  action  was  proved  says  that  he  never 
saw  tbe  report  and  does  not  know  that  any 
was  made  by  the  committee.  It  is  tme  that 
Ur.  Baer,  the  president  of  the  Temple  Com- 
pany, denied  that  the  Temple  Company  bad 
or  undertook  to  exercise  any  power  in  i*. 
apect  of  carrier  rates,  or  In  fixing  prices  of 
coal.  He  says  that  the  minute  entriea  re. 
ferred  to  above  are  mitteri  "Interjected  by 
somebody,"  under  a  misconception  of  the 
powers  and  duties  of  the  directors  of  that 
company,  and  came  to  nothing.  That  he 
shortly  took  the  presidency  himself,  and  that 
the  Temple  Company  "has  been  run  a*  the 
most  harmless  mining  company  in  the  state 
of  Pennsylvania,"  and  has  had  nothing  to8 
do  with  the'price  of  coal  or  with  rates  for* 
transportation.  But  this  disclaimer  of 
power  does  not  detract  from  the  sIgnlBcanee 
of  tbe  minutes  of  the  hoard  referred  to  ai 
evidence  bearing  upon  the  question  of  the 
relation  of  the  several  defcndanta  to  each 

We  are  in  entire  aeeord  with  tbe  view  of 
the  court  below  In  holding  that  the  trans, 
action  involved  a  eoneerted  scheme  and 
combination  for  the  purpose  of  restraining 


,r,n,GOOglC 


a  SUFREUB  COURT  BEPORTEB. 


Oct.  Taut, 


commeTM  among  tli«  itatea,  in  plain  viola- 
tion  of  the  aot  of  Congieu  of  Jalj  2,  1890. 

3.  Wa  come  now  to  tbe  65  per  cent  eon' 
tracts. 

The  ebaige  of  the  petition  in  respect  of 
tbcM  oontracta  ia  BubBtantiall;  this: 

a.  That  tlie  defendant  carriera  poaseswd 
a  anbatantia)  monopoly  of  all  of  the  meana 
of  transportation  between  tlie  coal  region 
and  tide  water. 

b.  That  they  directly  or  Indirectlj, 
through  their  controlled  coal  companies, 
produced  about  7S  per  cent  of  the  annual 
Bupply  of  anthracite  coal. 

c  That  20  per  cent  or  more  of  the  annual 
Bupply  waa  produced  b;  independent  opera- 
tora,  whose  collieriea  were  located  contigu- 
oua  to  the  carrier  liaea  of  the  defendant 
companies. 

d.  Tliia  being  the  situation,  it  ia  charged, 
that  for  the  purpose  of  preventing  the  out- 
put of  these  independent  producera  "from 
being  aold  tiiroughout  the  aeveraJ  states  in 
oontpstition  with  the  output  from  their 
own  mines,  or  of  the  minei  of  their  sub- 
sidiary coal  companies,  the  said  defendant 
earriers,  having  almost  a  complete  mo- 
nopoly of  the  means  of  transportation  be- 
tween the  anthracite  minea  and  tide  water, 
entered  into  and  now  maintain  an  agree- 
ment, combination,  or  conspiracy  to  use 
their  power  as  said  carriers  to  obtain  con- 
trol of  the  sale  and  disposition  of  the  afore- 
said  output  of  the  independent  minea  in  the 
Smarlcets  of  tlie  several  states,  particularly 
•  at  the  great  distributing  market  at  New 
York  harbor,  in  violation  of  the  aforesaid 
act  of  Joly  2,  1S90." 

It  ia  further  averred: 

a.  That  prior  to  ISOO  the  defendants  "sev- 
erally made"  a  large  number  of  ahort-term 
eontraeta  for  the  purchase  of  the  coal  of 
independent  operators  "along  their  respec- 
tive lines,"  prices  ranging  from  55  to  60 
per  cent  of  tlie  average  price  at  tide  water. 

That  upon  the  termination  of  these  con- 
tracts the  defendants,  "in  pursuance  of  a 
previous  agreement  between  themselves, 
severally  offered  to  make,  and  did  make 
and  conclude  with  nearly  all  of  the  in- 
dependent operators  along  their  lines,  new 
contracts  containing  substantially  uniform 
provisions  agreed  upon  beforehand  by  the 
defendant  carriers  in  concert,  some  of  the 
operators  contracting  with  one  of  the  de- 
fendants and  some  with  another,"  by  which 
such  operators  "severally  agreed"  to  de- 
liver on  cars  at  breakera  "to  one  or  the 
other  of  the  defendant  carriers,  or  its  sub- 
sidiary coal  company,  all  the  anthracite 
coal  thereafter  mined  from  any  of  their 
mines  now  opened  and  operated,  or  which 
they  might  thereafter  open  aod  operate, 
dalivrriea  to  l>e  made  from  time  to  time  aa 


called  for,"  ata.  In  consideration,  the  sell- 
CTB  were  to  receive  for  prepared  si«a  65 
per  cent  of  the  general  average  price  pre- 
vailing at  tide-water  points  at  or  near  Kew 
York,  as  computed  from  month  to  month, 
this  average  price  to  be  settled  by  an  expert 
agreed  upon  by  the  parties. 

It  is  further  averred  that  this  price  was 
such  aa  to  enable  the  independent  operator 
entering  into  one  of  these  contracts  to  real- 
ize upon  his  coal  from  IG  to  fiO  cents  mora 
than  ha  could  when  shipping  on  his  own 
account  after  paying  the  eatablished  rates 
of  tranaportatioD,  waste  and  cost  of  selling, 
in  competition  nitb  the  coal  of  the  defend- 
anta.  That  the  difference  was  the  price 
paid  for  the  privilege  of  controlling  theij 
sale  of  the  independent 'output,  "so  as  to> 
prevent  it  from  selling  in  competition  with 
the  output  of  their  own  mines." 

It  is  then  further  alleged  that  the  reanlt 
of  this  plan,  "as  was  intended,  was  to  draw, 
if  not  to  force,  the  great  body  of  independ* 
cut  operators  into  making  the  aforeaaid 
contracts,  thereby  enabling  the  defendants 
to  control  absolutely,  and  until  the  mines 
are  exhausted,  the  output  of  most  of  the 
independent  anthracite  mines,  and  to  pre- 
vent it,  as  aforesaid,  from  beiog  sold  In 
competition  with  the  output  of  their  own 
mines  in  the  markets  of  the  several  statea, 
particularly  in  the  great  tide-water  mar- 
kets." 

It  Is  obvious  that  the  averments  do  not 
touch  upon  the  legality  of  the  eontraeta  con- 
sidered Bsverally,  and  ask  no  relief  upon 
the  theory  that  each  was  a  contract  in  re- 
straint of  trade.  The  theory  and  charge 
of  the  hill  ia  that,  by  concerted  action  be- 
tween the  defendants,  the  independent 
operators  were  to  be  induced  to  enter  sin- 
gly into  uniform  agreements  for  the  sale  of 
the  entire  output  of  their  several  mines 
and  any  other  they  might  thereafter  ac- 
quire, excluding  a  negligible  amount  of  un- 
marketable coal  and  coal  for  local  consump- 
tion- And  the  further  theory  of  the  plead- 
ing is  that  by  such  concerted  action  and 
through  the  higher  price  offered,  the  de- 
fendants would  obtain  such  control  of  in- 
dependent coal  as  to  prevent  competition 
in  the  markets  of  other  states. 

It  is  not  essential  that  these  contracts, 
considered  singly,  be  unlawful  aa  in  re- 
straint of  trade.  So  considered,  they  may 
be  wholly  innocent.  Even  acts  absolutely 
lawful  may  be  steps  in  a  criminal  plot. 
Aikens  v.  Wisconsin,  IBS  U.  S.  194,  206,  4S 
L.  ed.  IS-l.  160,  25  Sup.  Ct.  Bep.  3.  But  a 
series  of  such  contracts,  if  the  result  of  a 
concerted  plan  or  plot  between  the  defend- 
anta  to  thereby  secure  control  of  the  sale 
of  the  independent  coal  in  the  markets  of 
other  states,  and  thereby  auppreas  competi- 
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tion  in  price*  betwcBD  tltelr  awa  ontput  mod 

thftt  of  til*  independent  operaton,  would 

eama  pUinlj  within  Oxa  temu  af  th*  ctat- 

Snte,  Mud,  m  pcirt*  of  the  scbeme  or  plot, 

•  would  be  nnlawfuL  Tliuj,  In  Bwtft  &  Co. 
▼.  United  SUtea,  198  U.  8.  3TG,  306,  4.9  L. 
•d.  618.  SE4,  SS  Sup.  CL  Rep.  £70,  where 
a  plan  or  icheme  eonBistin^  in  manj  parte 
•r  elementa  waa  averred  to  conatttute  a 
eombication  forbidden  bj  the  act  of  Julj 
C,  1890,  it  was  aald; 

'The  icbeme  aB  a  whole  seems  to  ua  to 
be  within  reach  of  tlie  law.  The  coQatituent 
elementa,  aa  we  have  eta  ted  them,  are 
enough  to  give  to  the  acberae  a  body,  and, 
for  all  that  we  ean  eay,  to  accompliah  it. 
Moreover,  whatever  we  may  think  of  them 
■eparatelj  when  we  take  them  up  aa  dis- 
tinct chargea,  they  are  alleged  aufflclentl; 
aa  elements  of  the  aebeme.  It  ia  suggested 
that  the  several  acts  charged  aro  Uwfui 
and  that  intent  can  make  no  difference. 
But  they  are  bound  together  as  the  parts 
«l  a  single  plan.  The  plan  may  make  the 
parts  unlawful." 

That  the  plan  waa  ealculated  to  aceoni. 
pUah  the  design  averred,  in  the  preaent 
case,  seems  plain  enough.  The  anthrSicite 
Aeld  was  very  limited.  The  means  for 
transportation  from  the  mines  to  seaboard 
•hipping  points  wer«  In  the  hands  of  the 
defendant  carriers.  They,  together  with 
their  subsidiary  companies,  controlled  about 
90  per  cent  of  the  coal  deposit  and  about 
T6  per  cent  of  the  annual  output.  If  the 
remaining  output,  that  of  the  independent 
operators  along  their  several  lines,  could 
be  controlled  as  to  production  and  sale  at 
tide-water  points,  there  would  inevitably 
nanlt  such  a  dominating  control  of  a  neces' 
iitj  of  life  as  to  bring  the  scheme  or  com- 
bination within   the  eondeo) nation  of  the 

That  theae  SS  per  cent  contracts  were  the 
result  of  an  agreement  through  protracted 
conferences  between  the  independent  opera^ 
tore,  acting  through  an  authoriwd  com- 
mittee, and  officials  of  the  carrier  defend- 
ants, who  were  likewise  ofTlciali  of  the  eoal 
companies  subsidiary  to  the  railroad  com- 
Spanies,   is   plainly   established.     That   they 

•  were  designed  by  the  defendants'as  a  means 
of  controlling  the  sale  of  the  independent 
output  in  the  market  at  tide-water  points, 
thereby  preventing  competition  with  their 
own  coal,  and  as  a  plan  for  removing  the 
great  tonnege  controlled  by  the  independ- 
ents from  being  used  aa  an  inducement  for 
the  entry  of  competing  carriers  into  the 
diatrict,  is  a  plain  deduction. 

Some  ol  the  facts  which  lead  to  this  con- 
elniion  will  be  referred  to  as  briefly  as  the 
great   importance  of  the  case  will   permits 

That  for  a  long  time  many  of  the  Inde- 


pendent operators  had  been  MlUiig  Utair 
output  to  their  great  rivals,  the  defendant 
carriers  and  their  several  eoal  compaoiei, 
ia  true.  By  meana  of  aach  aaJea  and  d»- 
liveries  at  their  own  breakers,  the  sellers 
avoided  freight,  waste,  and  expense  o(  sales 
through  agents,  eta.  The  price  they  would 
thereby  realize  waa  fixed,  and  they  were 
not  dependent  upon  a  fluctuating  market. 
So  long,  therefore,  aa  they  could  sell  to 
their  rivals  at  their  breakers  to  better  ad- 
vanta^  than  they  could  ship  and  sell  on 
their  own  account,  the  method  appealed  to 
them.  But,  obviously,  buyer  and  seller  were 
not  upon  an  equal  plane.  The  former  Iiad 
control  of  freight  rates  and  car  service. 
The  seller  must  pay  the  rate  exacted  and 
accept  the  car  service  supplied  bim  by  tha 
buyer,  or  appeal  to  the  remedies  afforded 
by  the  law.  If  the  rata  of  freight  to  tide 
water  waa  onerous,  and  waa  impoaed  upon 
the  eoal  produced  by  the  defendants  and 
their  allied  cosJ  producers  without  discrimi- 
nation against  the  coal  of  the  independent 
shipper,  it  would  neverthelcBs  bear  upon  the 
latter  oppressively,  since  the  rate  paid 
would  find  its  way  into  the  pocket  of  the 
defendanta.  Therefore  it  was  that  the  high- 
er the  freight  rate,  the  greater  the  induoe- 
ment  to  sell  to  the  carrier  companiee.  That 
the  conditions  were  not  accepted  by  the 
independent  producers  as  satisfactory  is 
evident.  The  majority  at  all  times  stood 
out,  and  those  making  such  agreements  asa 
well  aa  those  refusing  to  do  so  naia-X 
tained'an  agitation  for  better  freight  rates 
and  better  prices  for  thoae  who  preferred  to 
sell  at  their  breakera.  For  many  years  be- 
fore this  proceeding  they  maintained  an 
organiaation  called  "The  Anthracite  Coal 
Operators'  Association,"  and  through  that 
body  endeevored  to  improre  their  situation. 
The  series  of  contracts  here  involved  were 
all  made  since  1900,  and  are  therefore  sub- 
sequent to  the  combination  through  the 
Temple  Iron  Company,  already  considered. 
The  charge  Is  that  since  that  combination 
the  defendants  further  combined  through 
these  contracts.  Prior  to  1900,  we  find  no 
evidence  of  any  combination  or  agreement 
for  the  procurement  of  contracts  of  sale 
with  Independent  operators.  Upon  the  con- 
trary, there  is  much  to  indicate  that  there 
was  more  or  less  competition  for  coal  ae- 
cessible  to  more  than  one  of  the  buying  de- 
fendants. The  effect  of  competition  <■ 
shown  by  the  gradual  rise  In  the  price  the 
nreat  companies  were  willing  to  pay.  Ia 
the  earliest  stages  of  the  business  the  buy- 
ing price  seems  to  have  been  fixed  with 
some  relation  to  the  varying  wage  scale  of 
miners.  This  gave  way  to  an  agreed  per- 
centage of  the  current  price  at  tide  water. 
Thus  the  earlier  contracts  allowed  the  sell- 


■lofGooglc 


33  SUPHEIO:  COU£X  KEPUBIEB. 


Oot:  mM,. 


ing  operator  only  40  per  eent  of  the  tide- 
water price  for  prepared  aizee.  Througli 
oompetition  between  the  existing  eompaniee, 
and  through  that  which  resulted  from  the 
entrj  of  new  carrier  line*  with  their  aub- 
eidiarj  coal  compaalea,  the  price  wae 
forced  gradually  up  from  40  ta  60  per  cent 
of  the  tide-water  price,  and  at  this  latter 
figure  the  price  eteod  when  the  combi na- 
tion here  averred  came  into  existence. 

We  have  mentioned  the  inQuence  of  the 
coming  into  the  region  of  new  coal-carrj'ing 
railroads  upon  the  per  cent  of  the  tide- 
water price  which  the  independent  operators 
were  able  to  obtain  from  the  buying  coal 
companies.  Xhie  influence,  aa  we  shall  see, 
was  a  large  factor  in  bringing  about  the 
econtracta  now  in  question.  The  carriers 
Vhere  defendant  did  not  all  obtain  their  foot- 
ing in  this  anthracite  field  at  the  same 
time.  Thua,  when  the  New  York,  Susque- 
hanna, i,  Weatern  was  projected,  it,  through 
its  coal  company,  offered  to  buf  coal  on  50 
per  cent  contracts.  The  price  before  that 
had  been  40  to  46  per  cent.  The  result  was 
that  the  other  companies  came  giaduall; 
up  to  the  same  price.  This  was  late  in  the 
eighties,  the  exact  date  not  being  at  hand. 
Aga[n,  it  is  said  in  the  brief  for  the  de- 
fendants, that: 

"In  the  early  90's,  Uie  New  York,  On- 
tario, &  Western  Railroad  built  a  branch 
into  the  Wjoming  region  and  sought  ton- 
nage. Mr.  Sturgis  was  commissioned  be- 
forehand bj  the  coal  company  of  that  rail- 
road to  offer  60  per  cent  contracts  oQ  the 
understanding  that,  if  be  eonld  secure  a 
balf  million  tons  annually,  the  branch 
would  be  built.  The  branch  railroad  was 
built,  and  by  its  bclp  large  new  acreages  of 
eoal  lands  were  developed,  tributary  to  the 
Ontario  &  Western  Railroad." 

Aa  a  consequence,  says  the  same  brief, 
"the  other  coal  companies  began  to  raise 
their  rstes  to  60  per  cent,"  and  by  1892 
that  bad  become  the  settled  price- 

The  influence  of  competition,  actual  or 
threatened,  was  also  illustrated  in  ISBB, 
when  the  New  York,  Wyoming,  A  Western 
was  projected.  A  large  number  of  coal  con- 
tracts had  expired  or  were  about  to  expire, 
thus  creating  a  great  tonnage  open  to  com- 
petition. Many  of  the  operators  in  the 
Wyoming  region  of  the  coal  field  united 
their  influence  to  procure  the  building  of  a 
competing  line  between  the  mines  and  New 
York  harbor  points.  To  this  end  a  large 
tonnage  waa  plodged  to  its  coal-selling  com- 
pany, which  offered  to  pay  65  per  cent  of 
the  tide-wnler  price  to  such  operators.  How 
and  why  that  project  failed  we  have  already 
ehon^  in  the  section  of  this  opinion  devoted 
to  fie  Trni"lp  Iron   Company  combination. 

When   that   efTort  failed   there  sroee   a 


movement  for  a*n«w  road  (ron  the  minei? 
to  tide  water  through  the  Penoaylvania 
Coal  Company.  That  was  one  of  the  great- 
eat  of  the  independent  companies,  producing 
in  1SB9  about  2,000,000  tons.  It  controlled 
a  GooJ -gathering  railroad  called  the  Erie  & 
Wyoming  Valley  Railroad,  and  proposed  its 
extension  to  Lackawaxen,  and  to  cause  the 
construction  from  that  point  of  a  railroad 
line  to  the  Hudson  river.  To  this  end  it 
caused  to  be  organised  the  Delaware  Valley 
&  Kingston  Railroad.  Of  thia  project,  Mr, 
Thomas,  the  president  of  the  Erie  Rail- 
road (Jompany,  said:  "They  were  threaten- 
ing and  bad  started  to  build  a  competing 
road  to  the  Hudson  river."  The  independ- 
ent operators,  in  an  association  maintained 
by  them  for  tlieir  mutual  protection,  hailed 
this  scheme  with  joy.  At  a  meeting  of  the 
association  on  November  22,  1889,  the  fol- 
lowing minute  was  made: 

"Mr.  E.  L.  Fuller,  chairman  of  the  execu- 
tive committee,  on  being  called  upon,  told 
of  the  effort*  which  liave  been  made  to  in- 
duce the  various  anthracite  railroads  t« 
offer  more  satisfactory  terms  for  the  pur- 
chase of  the  operators'  eoal,  and  of  the  ab- 
solute failure  of  these  efforts  to  bring  about 
any  definite  result.  He  then  reported  the 
organization  of  the  Delaware  Valley  &, 
Kingaton  Railroad,  backed  by  the  Penn- 
sylvania Coal  Company,  and  the  proffer  of 
this  latter  company  to  purchase  coal  from 
operators  in  the  Wyoming  and  Lehigh  re- 
gion, paying  65  per  cent  of  the  tide-watar 
price  for  chestnut  and  larger;  GO  per  cent 
for  pea  coal,  and  a  flat  85  per  cent  freight 
rate  on  buck-wheat  and  smaller  sizes.  These 
contracts  were  to  be  for  all  of  the  coal 
in  the  ground,  thus  settling  permanently 
the  price  wliich  the  operator  would  receive. 

"After  extended  discussion  as  to  the  de- 
tails of  these  contracts,  and  a  comparison 
with  tbe  results  obtained  under  the  old  eon- 
tracts,  the  following  resolution  was  offered 
and  passed  unanimously  i 

"'Whereas  the  Erie  &.  Wyoming  ValleyS 
Railroad* Company  has  arranged  to  build* 
a  braoeh  line  from  Hawley,  Pennsylvania, 
t«  a  point  on  the  boundary  line  between 
New  York  and  Pennsylvania  at  Lacica' 
waxen,  forming  a  connection  with  a  rail- 
road proposed  to  be  constructed  by  the 
Delaware  Valley  &  Kingston  Railroad  Com- 
pany to  tide  water,  at  Kingston,  on  the 
Hudson  river  1 

"  'And  whereas  the  construction  of  the 
said  railroads  is  approved  and  promoted  by 
the  Pennsylvania  Coal  Company,  which  has 
large  interests  in  the  anthracite  ooal  re- 

"  'And  whereas  the  independent  operators 
and  the  general  public  are  now  largely  at 
the  merey  of  the  existing  railroad   com 
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pftniw,  which  ch^rg*  unrusoii&ble  ratea 
for  tbeir  MTVieea,  owing  in  part  to  the 
Iftrge  amouiita  for  wbich  the  said  compuiiea 
hsve  been   cftpit«lizedi 

"  'And  whereas  it  would  be  highly  ad- 
Tuitageoui  to  all  the  independent  ownen  of 
eoal  propertiea  throughout  the  entire  ad- 
thncita  region  of  Pennsylvania  to  hare  the 
railroad  connection,  now  proposed,  oom- 
pleted  as  apeedil;  a*  poeeible; 

"  'And  wberea*  it  U  equally  desirable,  in 
the  interests  of  the  people  of  tbe  state  of 
New  York  and  the  public  in  general,  that 
■nch  railroad  connection  ihall  be  made 
(■inee  it  will  neceBsarily  result  in  a  ma- 
terial reduction  of  the  price  paid  far  an- 
thracite coal   bj  Gwisuuiera),  now,   tbere- 

"  'Resolved,  I-  That  this  sssociaUon  here- 
hj  expresses  its  hearty  and  unqualiSed  ap- 
proval of  the  proposed  plan  for  the  cou- 
■truction  of  the  said  railroads,  and  hereby 
pledges  ita  constant  support  and  active 
aasistauce  in  promoting  tbe  speedy  con- 
•truction  aad  completion  of  the  said  rail- 

"'TI.  That  a  committee  of  three  be  ap- 
pointed by  the  president,  of  which  the 
president  shall  be  a  member,  to  take  such 
steps  as  may  be  deemed  advisable  toward 
Sfurthering  the  said  plans  and  co-operating 
•  with  the  said 'companies  for  the  completion 
of  the  said  railroads,  and  that  a  report  of 
their  proceedings  be  But»nitted  to  the  nest 
meeting  of  this  asaociation.' 

"In  tbe  discussion  which  followed,  it  was 
the  opiQion  of  those  present  that,  in  view 
of  the  hearty  assistance  which  bad  been  ac- 
corded the  operators  by  the  Pennsylvania 
Coal  Company,  it  wm  the  duty  of  the  mem- 
bers to  give  to  this  company  all  of  the  ton- 
nage which  they  could  deliver,  and  not  to 
permit  any  more  advantageous  offers  which 
the  older  companies  might  make,  to  divert 
freight  from  a  road  which  was  constructed 
to  give  the  operators  a  fair  share  in  the 
selling  price.  A  vote  of  thanks  was  accord- 
ed Mr.  Fuller  for  his  labor  and  great  suc- 
cess in  accomplishing  a  work  wbich  was  for 
the  advantage  of  every  individual  operator 
In   the   anthracite   regions." 

It  i*  enough  to  say  of  this  project  that 
ft  was  abandoned  when,  in  1901,  tbe  Erie 
Railroad  acquired,  without  any  concert  of 
action  between  it  and  the  other  carrier  de- 
fendants, the  capital  stock  of  the  Pennsyl- 
vania Coal  Company,  which  carried  with  it 
the  capital  stock  of  the  Erie  &,  Wyoming 
Talley  Railroad  and  the  Delaware  i.  King- 
ston Railroad. 

The  persistent  effort  of  the  independents 
to  bring  into  the  field  competing  carrier  and 
coal'producing  companies  was  a  menace  to 
thfl  monopoly  of  transportation  from  that 


field  to  tide  water  wUeb  the  dafendants  col- 
lectively poaaeased.  The  independent  out- 
put was  one  fourth  of  the  annual  supply. 
It  was  mainly  sold  at  tide  water,  wher* 
it  came  into  active  competition  with  the 
larger  production  of  the  defendants^  but, 
aa  we  have  already  seen,  this  enormous  ton- 
nage offered  a  great  inducement  to  the  or- 
ganization of  new  carrier  linea  from  the 
mines  to  the  seaboard.  The  contracts  there- 
tofore Oiade  for  the  purchase  of  this  output 
had  been  for  short  terms.  The  expiration 
of  a  considerable  number  bad  more  than 
once  been  the  occasion  for  new  carrier  proj-^ 
ects  backed  by  the*  independent  operators.? 
To  renew  the  contracts  for  short  terms 
would  not  postpone  tbe  day  of  competition. 
The  control  in  perpetuity  of  sucb  a  large 
proportion  of  the  output  as  would  prevent 
in  the  future  effective  competition  in  the 
selling  markets  of  the  coast,  and  at  tha 
same  time  remove  inducement  to  tbe  entry 
of  other  lines  of  carriers,  was  tbe  obvious 
solution  of  the  situation.  The  necessary 
control  could  only  corns  about  through  con- 
certed action.  If  one  of  the  several  inda- 
pendent  groups  of  defendants,  or  two,  or 
any  less  number  than  ail,  bad  sought  to 
obtain  control,  it  would  have  been  resisted 
by  those  not  included.  Therefore,  it  ia 
plain  that  if  tbe  cool  ol  these  operators 
was  to  be  placed  in  such  situation  as  that 
it  could  not  affect  the  price  of  their  own 
coal,  nor  longer  constitute  a  mass  of  ton- 
nage sufficient  to  invite  the  construction 
of  new  lines  from  the  mines  to  the  sea,  it 
must  he  brought  about  through  tbe  con- 
certed action  of  the  defendants. 

In  IQOO  there  occurred  the  great  strike 
of  the  coal  miners.  Settled  by  arbitration 
in  the  fall  of  that  year,  the  miners  obtained 
a  10  per  cent  increase  in  wages.  Of  course, 
this  affected  the  railroad  coal -producing 
companies  and  the  independent  coal  com- 
panies alike.  The  great  companies  took  the 
lend  in  the  arbitration  and  accepted  the 
result  The  independent  companies  wen 
compelled  to  follow  this  lead.  Tlie  latter, 
as  we  have  seen,  had  before  tbe  strike  been 
particularly  urgent  in  their  efforts  to  se- 
cure better  conditions  from  the  railroads 
and  their  allied  coal  companies.  This  re- 
bellious attitude  is  partially  shown  by  the 
resolution  of  the  Anthracite  Conl  Opera- 
tors' Association  of  November  22,  1S90, 
heretofore  set  out.  When  the  strike  settle- 
ment was  made,  there  was  some  hesitation 
among  the  independent  operators  about 
posting  notice  of  the  advance  in  wages,  and 
through  committees  they  urged  upon  the 
defendants  that  such  advance  in  wi^s 
justified  a  reduction  in  freight  rates  andS 
a  price  of  not  IesE*than  OS  per  cent  for  cos)* 
sold  to  the  defendant  companies.    The  com- 
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BlttoM  reported  back  that  thsjr  could  not 
obtain  "aiij  deflniU  promiM,"  bnt  there  haa 
beeB  "an  iatimatioD"  that  lomething  would 
1m  done  te  improve  the  preaeut  conditions. 
It  was  thereupon  resolved  that  the  advance 
•CAle  ehould  be  posted,  and  that  a  com- 
mittee abould  be  appointed  "to  confer  vritb 
the  various  carrier  companies,  Tclativa  to 
a  new  contract."  At  the  «ame  meeting  a 
nmnber  of  the  operators  present  signed  an 
agreement  empowering  tbe  committee 
named  "to  adjust  all  differences  with 
tain  transportation  companies,"  and  agree 
apon  a  basis  of  contract  which  should  defi- 
nitely and  for  a  period  of  years  flx  the  com- 
mercial relations  bettreen  the  said  operators 
and  the  transportation  companies,  "each 
of  the  parties  agreeing  to  make  a  particu- 
lar contract  for  himself  with  the  proper 
transportation  company."  This  agreement, 
ftfter  being  signed  by  thoae  present,  wmm 
placed  in  the  hands  of  Mr.  McNnlty  to  se- 
cure further  signatures.  These  matters  ap- 
pear on  the  minutes  of  the  individual  oper- 
ators of  October  6th.  There  ensued  a  num- 
ber of  conferences  between  the  representa- 
tives of  the  sellers  and  buyers.  The  result 
was  that  a  form  of  contract  and  a  price  was 
tnntnallj  agreed  upon,  being  tbe  form  of  the 
40  per  cent  contracts,  which  were  there- 
after entered  into  as  the  short  term  agree- 
ments theretofore  made  expired.  Thus  the 
independents  put  in  force  tbe  advance  wage 
■cale  imposed  by  the  strilcB  arbitrators  be- 
fore any  agreement  whatever  was  made  or 
promised  by  the  defendants.  This  increased 
•cale  which  tbe  arbitration  imposed  having 
been  accepted  by  the  large  companies  could 
not  be  auccessfully  resisted  by  the  inde- 
pendents. It  only  operated  to  make  them 
more  persistent  in  their  demand  for  some 
improvement  in  the  methods  and  prices 
theretofore  prevailing. 
^  That  tbe  defendant  companies  should 
J^  offer  such  terms  is  not  surprising.  The  con- 
"  tracts  to  be  made  would  be  not'only  for  tbe 
life  of  the  mines  being  operated  at  the  date 
of  the  sale,  but  was  to  extend  to  any  other 
mines  thereafter  opened  by  the  seller.  The 
cnenace  of  the  independent  output  as  an  in- 
vitation to  competing  carriers  and  as  a  com- 
peting coal  at  tide  water  would  be  removed 

Upon  this  aspect  of  tbe  case  we  find  our- 
telves  In  agreement  with  Judge  Buffington, 
wbo  concluded  a  discussion  of  the  evidence 
by  saying! 

"By  such  perpetual  contracts 
these  defendant  railroads,  through  tbeir 
subeidiary  coal  companies,  severally  made 
with  other  collieries,  these  combiners  with- 
drew and  still  continue  to  withdraw,  such 
product,  for  all  time,  from  competition, 
titber  in  interstate  transportation  or  sale. 


To  my  mind  thar*  ii  no  mora  anbtia  and 
effective  agency  for  the  gradual,  unnoted 
absorption  1^  Interstate  carriers  of  tbe  re- 
maining interstate  product  than  these  per- 
petual contracts.  Holding,  then,  that  tbey 
are,  in  the  words  of  the  statute^  'eontracta 
in  restraint  of  trade  or  oommeree 
among  the  states,'  I  record  my  dissent  to 
the  action  of  the  court  in  refusing  to  enjoin 
them."     [183  Fed.  474.] 

Tha  coal  contracts  acquired  when  this 
proceeding  was  begun  aggregated  nearly  ona 
half  the  tannage  of  the  independent  oper- 
ators. Much  of  tbe  coal  so  bought  was 
sold  in  Pennsylvania,  and  all  of  the  con- 
tracts were  made  in  that  state,  and  the  coal 
was  also  there  delivered  to  the  buying  da- 
fendanta.  That  the  defendants  were  free  to 
sell  again  within  Pennsylvania,  or  trana- 
port  and  sell  beyond  the  state,  is  trua. 
That  some  of  the  coal  waa  Intended  for 
local  consumption  may  also  be  true.  Bnt 
the  general  market  contemplated  was  tha 
market  at  tide  water,  and  the  sales  were 
made  upon  the  basis  of  the  average  price 
at  tide  water.  The  mere  fact  that  the  sale* 
and  deliveries  took  place  in  Pennsylvania 
is  not  controlling  when,  aa  here,  the  expec- 
tation was  that  the  coal  would,  for  tbe 
moat  part,  fall  into  and  become  a  part  of 
the  well-known  current  of  commerce  bc-S 
tween  the  mines  and  the* general  consuming? 
markets  of  other  states.  "Commerce  among 
the  states  is  not  a  technical  Ic^I  eonoe^ 
tion,  but  a  practical  one,  drawn  from  tha 
course  of  business."  Swift  ft  Co.  v.  United 
States,  ige  U.  S.  3B6,  39B,  49  L.  ed.  S24, 
625,  26  Sup.  Ct.  Bep.  ZTS;  Loewe  v.  Lawlor, 
20S  U.  S.  274,  62  L.  ed.  488,  28  Sup.  Ct 
Rep.  301,  13  Ann.  Cas.  816.  The  purobsM 
and  delivery  within  tbe  state  was  but  one 
step  in  a  plan  and  purpose  to  control  and 
dominate  trade  and  commerce  in  other 
states  for  an  ill^at  purpose.  Aa  was  said 
by  the  Chief  Justice,  In  Loewe  v,  Lawlor, 
cited  above: 

"Although  some  of  the  means  whereby 
tbe  interstate  traffic  waa  to  be  destroyed 
were  acts  within  a  state,  and  some  of  them 
were  in  themselves,  as  a  part  of  tlieir  ob- 
vious purpose  and  effect,  beyond  the  scope 
of  Federal  authority,  still,  as  we  have  seen, 
the  acta  must  be  considered  as  a  whole,  and 
the  plan  is  open  to  condemnation,  notwith- 
standing a  negligible  amount  of  intrastata 
business  might  be  afTected  in  carrytng  It 
out  If  the  purposes  of  the  combination 
were,  as  alleged,  to  prevent  any  interstate 
transportation  at  all,  the  fact  that  the 
means  operated  at  one  end  before  physical 
transportation  oommenced,  and  at  the  other 
end  after  the  physical  transportation  ended, 
was  immaterial." 

The  general  view  which  this  court  took  of 
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Ih*  aSect  of  Uiom  mntrMU  upon  IntenUta 
tnffia  in  tba  ciMil  of  this  r^jon  is  indicated 
In  Intentftte  Commerce  CotDiniBaioii  t, 
Btird,  194  U.  &  26.  42,  48  L.  ed.  860,  806, 
U  Bap.  Ct.  Rep.  563.  The  ooncerted  plan 
MDcerned  the  relation*  of  tb«M  railroad*  to 
tlieir  iiitentat«  commerce,  uid  directly  af- 
fntcd  the  transport  atiDu  and  sale  and  price 
«[  the  coal  in  other  states.  The  prime  ob- 
ject in  engaging  in  this  scheme  waa  not  lo 
much  tbe  control  and  sale  of  ooal  in  Fenn- 
ifUania,  but  tlie  control  of  aales  at  New 
York  harbor. 

That  per  cent  of  the  average  price  at  tide 
nler  retained  by  the  buyer  waa  assumed 
to  caver  the  freight,  waste,  and  oost  of  sale. 
^Thtn  ii  evidence  tending  strongly  to  allow 
ithit  an  independent  accepting  one  of  tliesa 
•WDtracta  realized  slightly  more  than  he 
Mnld  realize  if  he  had  shipped  and  sold  on 
Ut  own  account.  This  advanced  price, 
Uwretore,  as  cliarged  in  the  bill,  constituted 
a  great  inducement  to  draw  tbe  independ' 
all  within  the  control  of  tbe  defendants, 
asd  mskes  it  highly  probable  that,  if  not 
SBJoiDed,  they  wi)i  abaoib  the  entire  indc- 
pminit  output. 

The  defendants  iasiat  that  these  contracts 
w«re  but  the  outgrowth  of  conditions  pecul- 
iar to  the  anthracite  coal  region,  and  are 
not  onreuonably  in  restraint  of  competi- 
tion, but  mutually  advantageous  to  buyer 
wl  Hllir. 

That  the  act  of  Congress  doea  not  forbid 
T  nstrain  the  power  to  make  normal  and 
^'■°al  contracts  to  further  trade  by  resort- 
*^  to  all  normal  roetboda,  whether  by 
•P^tBient  or  otherwise,  to  accomplish  such 
fx^rpusc,  was  pointed  out  in  the  Standard 
oa  Cs*^  221  U.  S.  1,  BS  L.  ed.  919,  34 
LIU.{N.S.)  834,  31  Sup.  Ct.  Hep.  502.  In 
tbit  eti«  it  was  also  said  that  tbe  words 
mtraint  of  trade"  should  be  given  a  mean- 
^t  'hich  would  not  destroy  tbe  individual 
tigiit  of  contract,  and  render  difBcuIt,  if 
lot  iiDpouible,  any  movement  of  trade  in 
t^  character  of  interstate  oommerce,  tbe 
fr«  inoTement  of  which  it  was  the  purpose 
of  lie  itatute  to  protect.  We  reaffirm  thia 
*i»  of  the  plain  meaning  of  tbe  statute, 
sod  in  to  doing  limit  ourselves  to  the  in- 
liity  as  to  whether  this  plan  or  system  of 
•wtracti  entered  into  according  to  a  con- 
terted  scheme  does  not  operate  to  unduly 
nippreis  competition  and  reatrain  freedom 
•f  eoBimeree  among  the  states. 

%fore  these  contracts  there  existed  not 
*bIt  the  power  to  compete,  but  actual  com- 
pMition  between  the  coal  of  tlie  independ- 
wt*  and  that  produced  by  the  buying  de- 
fndants.  Such  competition  was,  after  the 
•Mitrarts,  impracticable.  It  is,  of  course, 
cbrians  that  the  law  may  not  compel  com- 
fltiUoa    between    these    independent    eoal 


operator*  and  the  defeudauta,  but  it  may  atg 
least*remove  illegal  barriera  reeulting  troajf 
illegal    agreement*    which   will   make   (ueh 
competition  impracticable. 

Whether  a  particular  act,  contract^  <a 
agreement  was  a  reasaoable  and  normal 
method  in  furtherance  of  trade  and  com- 
merce may,  in  doubtful  cases,  turn  upon 
tbe  intent  to  be  inferred  from  the  extent  ol 
tbe  control  thereby  secured  over  the  com- 
merce affected,  a*  well  a*  by  the  method 
which  was  used.  Of  course,  if  tbe  neoea- 
sary  result  is  materially  to  restrain  trad* 
between  tbs  state*,  the  intent  with  which 
the  thing  wa*  done  i*  of  no  consequence. 
But  when  there  is  only  a  probability,  the  in* 
tent  to  produce  the  consequences  may  b*- 
come  important.  United  States  t.  Terminal 
R.  Abso.  224  U.  S.  3S3,  301,  60  L.  ed.  810, 
813,  32  Sup.  Ct  Rep.  507;  Swift  A  Co.  v. 
United  States,  196  U.  S.  37S,  49  L.  ed.  518> 
26  Sup.  Ct.  Rep.  276. 

In  the  instant  case  the  extent  of  tbe  eoo- 
trol  over  the  limited  supply  of  anthneit* 
coal  by  means  of  tbe  great  proportion  ther*> 
tolore  owned  or  controlled  by  the  defendaat 
companiea,  and  the  extent  of  tbe  control 
acquired  over  the  independent  output  which 
constituted  the  only  competing  supply, 
afford*  evidence  of  an  Intent  to  suppres* 
that  competition,  and  of  a  purpose  to  ub* 
duly  restrain  the  freedom  of  production, 
transportation,  and  sale  of  the  article  at 
tide  water  markets. 

The  case  falls  well  within  not  only  th* 
Standard  Oil  and  Tobacco  Cases,  221  U.  S. 
1,  GS  L.  ed.  619,  34  L.R.A.(N.S.)  B34,  31 
Sup.  Ct.  Rep.  502,  221  U.  S.  100,  60  L.  ed. 
663,  31  Sup.  Ct.  Rep.  632,  but  i*  of  *ueb 
an  unreasonable  character  as  to  be  within 
the  authority  of  a  long  line  of  easea  d*- 
cided  by  this  court.  Among  them  we  may 
cite;  Northern  Secur.  Co.  v.  United  Stately 
193  U.  &  197,  48  L.  ed.  679,  24  Sup.  Ct 
Rep.  436;  Swift  A  Co.  v.  United  StaUs,  196 
U.  S.  S7S,  49  L.  ed.  518,  26  Sup.  Ct  Rep. 
276;  National  Cotton  Oil  Co.  v.  Texaa,  197 
U.  S.  lis,  40  L.  ed.  63S,  25  Sup.  Ct  Rsp. 
379;  United  SUtes  v.  Terminal  R.  Abso.  224 
U.  S.  383,  56  L.  ed.  SIO,  32  Sup,  Ct  Rep. 
607;  and  the  recent  cose  of  United  State* 
V.  Union  I'.  R.  Co.  226  U.  S.  61,  67  L. 
ed.  — ,33  Sup.  Ct.  Rep.  03. 

Wc  are  thus  led  to  the  conclusion  that  the 
defendants  did  combine  for  two  di<.-inct 
purposes, — first  by  and  through  tbe  inatru- 
mentality  of  the  Temple  Iron  Company.h 
'with  the  object  ol  preventing  the  construe-* 
tion  of  an  independent  and  competing  line 
of  railway  into  the  anthracite  region;  and^ 
second,  by  and  through  the  instrumentall^ 
of  the  65  per  cent  contract*,  with  the  pur- 
pose and  design  of  controlling  the  sale  of 
the  independent  output  at  tide  water. 
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Oor.  : 


Tha  kcta  ttnd  truuactioDi  which  tlie  bill 
•Tera  to  liave  been  committed  by  aome  of 
the  defeniianU  in  furtheranca  of  tb«  illegal 
plan  and  sclieme  of  »  general  combination 

a.  The  absorption  in  January,  1898,  of 
the  Kew  York,  Susquehanna,  t  Weatcm 
Railroad,  tlirough  the  purchase  hy  the  Eriu 
Railroad  of  a  large  majority  of  its  thareb, 
whereby  two  lines  of  competing  railronJ 
came  under  one  control  and  management. 

b.  The  Bcquiaition  in  lUOl  of  a  control- 
ling majority  of  the  capital  stock  of  tha 
Central  Railroad  of  Xew  Jersey  by  the 
Reading  Company,  wiiich  then  owned  the 
entire  capital  stock  of  the  Philadclpbia  i, 
Reading  Railway  Company  and  the  Phila- 
delphia t  Reading  Coal  &  Iron  Company, 
"thereby  uniting  and  bringing  together  un- 
der a  common  head  and  source  of  control 
tbe  aaid  Philadelphia  &  Reading  Railway 
Company  and  Central  Railroad  Company  of 
New  Jersey,  operating  parallel  and  com- 
petitive lines  of  railroad,  and  the  said 
Philadelphia  &  Reading  Coal  &,  Iron  Com- 
pany and  Lehigh  &  Wilkesbarre  Coal  Com- 
pany," theretofore  owned  and  controlled  by 
the  Central  Railroad  of  New  Jersey,  there- 
by destroying  competition  between  former 
competing  carriers  and  coal -producing 
companies. 

e.  The  absorption  In  1899  by  the  Erie 
Railroad  Company  of  the  Pennsylvania  Coal 
Company,  thereby  acquiring  the  stock  con- 
trol of  the  Erie  jt  Wyoming  Railroad  Com- 
pany and  of  the  Delaware  Valley  &  King- 
ston  Railroad,   thus   defeating   a   projected 

F  construction  of  the  laat-named  railroad. 

•  *  These  were  all  minor  combinations  In 
which  only  some  of  the  defendants  partic- 
ipated, ^e  accomplishment  of  these  sev- 
eral subordinate  transactions  only  com- 
pletod  one  or  another  of  the  sereral  groups 
of  carriers  and  coal-producing  companies. 
which  several  groups  thereafter  not  only 
poesessed  of  the  power  to  compete  with 
•very  other  group,  but,  as  we  have  already 
seen,  were  actually  engaged  in  competing, 
one  with  another,  prior  to  the  general  com- 
bination through  the  Temple  Iron  Company 
and  the  65  per  cent  contract  scheme. 

So  far  as  this  record  shows,  not  one  of 
these  transactions  was  the  result  of  any 
general  combination  between  all  of  the  de- 
fendants, and  constituted  no  part  of  any 
such  general  combination.  None  of  the  de- 
fendants had  any  part  or  lot  in  bringing 
them  about  except  the  particular  combining 
companies. 

It  is  true  that  the  bill  asks  injunctions 
against  the  continuance  of  each  of  these 
minor  comhinstions.  But  IF,  as  we  con- 
clude, they  did  not  constitute  any  part  of 
any   general    plan   or   combination   entered 


into  by  all  of  the  carrier  companies,  their 
separate  consideration  as  independent  vio- 
lations of  the  act  of  Cangress  is  not  admis- 
sible under  the  general  frame  of  this  bill. 
To  treat  the  bill  as  one  seeking  to  apply 
the  prohibition  of  the  act  of  Congress  to 
each  one  of  these  independent  combinatiooa 
would  condemn  the  pleading  as  a  plain  mis- 
joinder of  parties  and  of  causes  of  suit,  and 
a  plain  confession  of  multifariousness.  All 
of  the  defendants  had  a  common  interest 
in  the  defense  of  the  Temple  Iron  Company 
combination,  and  that  of  the  OS  per  cent 
contracts,  because  it  was  alleged  that  all 
had  joined  therein.  But  all  of  the  defend* 
ants  did  not  have  a  common  interest  in  the 
defense  of  these  three  minor  combinations, 
unless  it  appear  that  they  were,  as  charged, 
"steps,"  or  acts  and  agreements  in  further< 
ance  of  the  general  combination  to  whicb,, 
they  were  all  parties.  This  we  And  not  tot- 
be  the  fact.  If,  therefore,  we  shall'treat* 
the  bill  as  broad  enough  to  involve  combina- 
tions which  were  not  steps  or  acts  In  fur- 
therance of  any  general  combination,  w« 
shall  overrule  the  objection  of  multifarioua- 
neas,  made  below  and  here,  for  we  shall  then 
maintain  a  bill  setting  up  three  separate 
and  distinct  causes  of  action  against  the 
distinct  groups  of  defendants,  one  having 
no  interest  in  or  connection  with  the  other. 
The  grounds  of  each  suit  would  be  different 
and  the  parties  defending  different.  Sea 
the  discussion  and  cases  cited  in  Simkinj, 
Fed.  Eq.  Suit,  pp.  200,  et  seq. 

Having  failed  to  show  that  these  minor 
combinations  were  acts  in  furtherance  of 
the  general  scheme,  or  the  acts  of  the  com- 
biners in  the  two  combinations  condemned, 
we  ai«  asked  to  deal  with  them  as  separate 
illegal  combinations  by  such  of  the  defend- 
ants as  participated.  This  the  court  b*- 
low  declined  to  do,  and  we  In  this  find  no 

As  to  the  legality  of  the  minor  combina- 
tions, we  therefore  express  no  opinion.  Wa 
affirm  tbe  action  of  the  court  below  in  de- 
clining to  enjoin  them,  because  to  construe 
the  bill  as  directed  against  them  aa  inda- 
pendent  combinations,  between  some,  but 
not  all,  of  tbe  principal  defendants,  would 
make  the  pleading  objectionably  multifa- 
rious. We  therefore  direct  that  the  bill 
be  dismissed,  without  prejudice,  in  so  far 
as  it  seeks  relief  against  the  three  oll^^ 
minor  combinations. 

The  decree  of  the  court  below  is  aCBrmed 
as  to  the  Temple  Iron  Company  combination. 
It  is  reversed  as  to  the  S6  per  cent  con- 
tracts, and  the  case  will  be  remanded  witlt 
direction  to  enter  a  decree  canceling  each 
of  these  contracts,  and  perpetually  enjoin- 
ing their  further  execution,  and  for  miA 
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B0BEBT60N  t.  QORDON. 
M  fti*  In  Muformit;  nith  this  i  unong  ■ 


Mr.  Justice   Daj,   Mr.  Juatiea  HngbeB, 
and  Ur.  Juatjce  Pltntj'  did  not  partidpate  in 
(  dedtlon  of  tbia  cue. 


HUGH  M.  GORDON,  Marion  Butler, 
Joaiah  M.  Vale,  Individually  and  as  Fart- 
BCTB  under  the  Firm  Nama  and  Stjle  of 
Butler  ft  Vale. 

ATTOBirar  AND  CSjbwt  (t  161*)— Cow- 
TBAtrr  FOK  Division  or  Fxis— Oonstbuo- 
noK. 

1.  A  lum  allayed  by  the  court  of  claiina 
•onfonnablj  to  an  set  of  Conereas,  for  eer- 
ices  rendered  by  lawyers  in  tde  prosecutii 
af  an  Indian  claim,  waa  comprehended  by 
the  terma  of  an  agreement  between  two  of 
rach  lawyers  to  ebnra  equally  in  all  mon^i 
Appropriated  by  Congress  or  sUowed  by  tlie 
Interior  Department  as  attorney  tees  grow- 
inf!  out  of  the  rendition  of  such  services. 

CEd.  Note.— Por  other  cuea,  h«  Atlorner  anfl 
Olrat.  Cent.  Dtg.  1|  111.  SU;    Dae.  Dls.  |  Ul.*} 

Attobnet  awd  Clikht  (|  I61*)— Cow- 
naCT  poa  Division  or  Fixs—Csahqe 

OK  BmiiaUIBHKBNT. 

2.  An  agreement  between  two  of  severs! 
attorneys  interested  in  the  prosecution  of 
an  Indian  claim  to  share  equally  in  all 
moneys  appropriated  by  Congress  or  al- 
lowed by  tbe  Interior  Department  as  attor- 
ney feet  tor  their  serviees  was  not  super- 
•eded  by  subsequent  oontracta  entered  into 
with  the  other  attorneys  with  reference  to 
the  distribution  of  such  fees  in  the  event 
of  eertsin  contingencies  nhich  never  in  fact 
happened. 

tM.  Note.— For  other  casta,  iM  Attorney  aofl 
Onnt.  Cant.  Dig.  |i  112.  113:    Dw!.  DIa.  I  Ul.<] 

ATToxmr  and  CUsnt  f|  1H1»)— Con- 
tract roB  DiviBiOR  or  ITeis— OonarBUO- 

TIOH. 

S.  Ad  sdjndicetion  by  the  court  of  claims 
•B  a  quantum  mtrtiit  under  a  subsequent 
act  of  Congress  does  not  natisfv  the  condl- 
tkin  of  an  sgreement  between  the  attorneys 
lntereBt«d  in  the  prosecution  of  an  Indian 
daim  to  submit  their  respective  claims  for 
•ervieea  to  tbe  conference  committee  of  tbe 
Senate  and  House  of  Representatives  on  a 
fiumtum  meruit,  and  to  abide  by  any  award 
which  should  be  made. 

tBd.  Mots.— Tor  otber  cases,  see  Attorner  and 
aient.  CmU  Dig.  11  W,  SU:    Dae.  Die  |  UL'} 


4.  Jurisdiction  to  decide  the  respective 
rights  as  between  themselves  of  the  attor- 
neys entitled  to  share  in  the  fees  allowed 
for  their  services  in  prosecuting  nn  Indian 
claim  was  not  conferred  upon  the  court  of 
claims  bv  the  net  of  June  21,  1908  (34  Stat. 
•t  L.  3'SS.  chap,  :isa4),  authorizinn  that 
court  to  render  judgment  in  favor  of  two  of 
aarh  attorneys  for  all  services  by  all  law- 
yers to  the  Indians,  the  amount  to  be  paid 
•nt    of    tbe    fund,    and   to   be   apportioned  •pwlf",  I  will  repay  to 


I   iM.wjtn  by   agreement  among 


APPEAL  frcon  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review 
a  decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  tbe  District,  dismissing  the 
bill  in  a  suit  on  a  contract  for  the  division 
of   attorneys*   fees.     Beversed. 

See  same  case  below,  34  App.  D.  0.  639. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H.  Iiajnar  and  Qeorga 
H.  Patrick  for  appellant. 

Idi.  Henry  £.  Davis  for  appellee  Got- 


*  Mr.  Justice  Holmea  delivered  tbe  opln-? 
ion  of  the  court: 

This  is  a  suit  npon  the  following  con- 
March  ea,  1900. 

This  agreement  made  between  P.  C.  Rok 
ertson  and  Hugh  H.  Gordon  witncssetit, 
that  they  shall  share  equally  in  all  monies 
appropriated  by  CongrcBs,  or  allowed  by 
tbe  Interior  Department,  which  may  accrue 
to  aaid  Gordon  or  said  Robertson  as  attor- 
ney fees,  growing  out  of  tbe  rendition  of 
services  to  the  Colville  tribe  of  Indiana, 
whether  allowed  under  the  Maisb-Gordon 
eoutraet  with  said  tribes,  or  on  any  other 
theory  whatsoever,  which  said  interest  i*  to 
inure  to  either  party,  no  matter  in  whose 
name  such  allowance  is  made.  Both  par- 
tiea  hereto  to  mutually  labor  to  secure  such 
sllowance.  Out  of  said  Robertson's  shara 
he  agrees  to  compensate  R.  D.  Gwydir  bf 
a  reasonable  compensation.  The  fees  to  b* 
divided  between  said  Robertson  and  said 
Gordon,  as  herein  provided,  shall  be  tba 
net  sum  accruing  to  said  Gordon,  aft«F 
settling  with  other  attorneys  under  con* 
tracts  heretofore  made  by  said  Gordon, 
F.  C,  Robertson. 
Hugh  H.  Gordon. 

There  Is  also  a  claim  upon  a  receipt 
ligned  by  Gordon  for  tl60,  given  by  Rob- 
ertson to  Gordon  "with  which  to  pay  ox- 
penses  of  trip  to  Washington,  District  of 
Columbia,  to  look  after  the  interests  of 
Gordon,  Owydir,  k  Robertson  in  the  mat- 
ter of  the  claim  of  the  Indians  of  tba  Col- 
ville Reservation  against  the  U.  S.  govern- 
ment. In  caae  we  succeed  in  collecting  said 
claim,  I  agree  that  out  of  mj  share  of  tbe" 
~'     '  said  BobertacM  tlwf 
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Mid  1160."  Thli  wu  d&ted  March  £1, 
1000,  a  few  iaja  earlier  tbon  the  one  drrt 
•et  forth. 

B7  Ml  act  of  June  ZI,  ISOe,  chap.  3S04,  34 
Stat,  at  L.  326, 377, 378,  a  million  and  a  half 
dollars  were  Bet  aside  bj  Congreaa  for  pay- 
ment to  the  Indians  in  respect  ol  the  mat- 
ter a*  to  which  the  contract  contemplated 
that  Krvicea  would  bs  rendered  to  them. 
Thia  statute  also  gave  jurisdiction  to  tho 
court  of  claims  to  render  a  judgment  in 
favor  of  Butler  and  Vale,  attorneys,  for  all 
services  by  all  lawyers  to  the  Indians;  the 
amount  to  be  paid  out  of  the  fund,  and  to 
4>e  apportioned  among  such  lawyers  by 
agreement  among  themselves.  One  flftb  of 
ihe  fund  was  paid  over  to  the  Indians  un- 
■der  an  act  of  March  1,  1007  [34  Stat,  at  L. 
1016,  chap.  2285].  By  an  set  of  April  30, 
1D03,  chap.  153,  36  SUt.  at  L.  TO,  SO,  U. 
&  Comp.  SUt.  Supp.  1011,  p.  flO,  another 
fifth  was  directed  to  be  paid  over  in  pur. 
■uanca  of  the  statute  of  1006.  Meantime 
Butler  and  Vale  had  brought  their  suit  in 
the  court  of  claims,  and  on  May  25,  1008, 
the  court  gave  judgment  for  a  total  of 
100,000  of  which  it  undertook  to  apportion 
114,000  to  Gordon  and  $2,000  to  the  plain- 
tiff and  appellant  «  a.  CI.  i97.  S25. 
Thereafter,  in  August,  1908,  this  bill  was 
filed  to  secure  payment  out  of  the  Indian 
fund,  and  to  establish  the  plaintiff's  right 
to  an  equal  share  in  the  amount  allotted 
to  Gordon,  and  a  lien  upon  that  amount  tor 
such  share  and  for  the  flSO  additional  ad- 
vanced as  above  set  forth. 

The  controversy  is  wholly  between  Rob- 
ertson and  Gordon,  and  it  is  unnecessary 
to  refer  to  the  other  parties  or  other  aspects 
of  the  esse.  The  Uaish-Gordon  contract 
with  the  Indians  bad  expired  at  the  time 
of  the  agreement  In  suit,  and  one  of  the  de- 
fenses is  that  the  agreement  was  made  upon 
the  Implied  understanding  and  condition 
that  Robertson  should  get  a  new  contract 
with  the  Indians,  which  never  came  to  pass. 
The  other  defenses  are  that  the  matter  Is 
^Uoncluded  by  the  judgment  of  the  court  of 
*  elaims,  and  that  the  agreement  was  super- 
seded by  two  other  agreements  of  a  little 
later  date,  made  when  the  matter  of  an  ap- 
propriation for  the  Indians  was  pending  In 
Congress.  The  first  of  these,  dated  April 
3,  100«,  and  signed  by  Gordon,  Robertson, 
Butler,  and  Vale,  was  that  the  parties 
would  submit  to  the  conference  committee 
«f  tbe  Senate  and  House  tbeir  respective 
bairns  for  services,  on  a  Tuontum  msriMt, 
and  Wonid  abide  by  any  award  that  should 
tw  made,  "and  in  ease  no  award  shall  be 
mad*  tbe  rights  of  the  said  parties  shall 
remain  imaffeoted."  The  second  agree- 
Bent,  dated  April  12,  1006,  between  Marion 
Butter  aad  R.  W.  Muznni,  each  on  bahalf 


ol  himself  and  othsn  not  named,  and  Gor- 
don and  Robertson,  was  that,  provided  ths 
sum  of  tiaO,0O0  WM  allowed  for  payment 
of  attom^s  representing  the  Indians,  |18,> 
760  should  be  paid  to  Nusum,  90,376  to 
Gordon,  and  $0,376  to  Robertson;  the  re- 
mainder to  be  distributed  by  Butler  sa  he 
elected.  "Should  the  appropriation  be  less, 
then  this  agreement  is  to  be  tbe  basis  of 
distribution,  sharing  pro  rata  in  such  di- 
minished sum,  as  the  percentage  is  thereby 
diminished."  Both  of  the  last  two  defenses 
seem  to  have  been  sustained  by  the  court 
of  appeals.  34  App.  D.  C.  630.  Bee  for  de- 
tails not  material  here,  Butler  v.  Indiaa 
Protective  Asso.  34  App.  D.  C.  £84^  Gor- 
don v.  Gwydir,  34  App.  D.  C.  608. 

We  are  of  opinion  that  the  decree  must 
be  reversed  and  that  the  plaintiff  Is  entitled 
to  prevail.  He  starts  with  a  contract  of 
definite  meaning.  We  perceive  no  ground 
for  the  doubt  suggested  in  the  court  of  fiist 
instance  whether  this  agreement  applies  to 
a  sum  sllowed  by  the  court  of  elaims.  That 
court  merely  rendered  certain  tbe  amount 
appropriated  Ib  terms  by  Congress  out  of 
the  Indian  fund.  The  argument  that  there 
was  a  condition  precedent  that  a  new  con- 
tract should  be  made  with  tbe  Indians,  al- 
though no  doubt  such  a  contract  was  boped^ 
and  worked  for,  la  irreconcilable  with  the* 
instrument  as  it  stands,  and'appears  to  us* 
not  to  bs  supported  by  the  evidence,  if  that 
evidence  were  admissible  without  even  a 
rose  bill.  Sprigg  v.  Bank  of  Mt  Pleasant, 
4  Pet.  201,  208,  10  L,  ed.  410,  421;  BrowB 
'.  Slee,  103  U.  8.  823,  28  L.  ed.  018;  Simp- 
son V.  United  States,  172  U.  S.  372,  43  L. 
!d.  462,  10  Sup.  Ct.  Rep.  212.  Again,  there 
8  no  doubt  that  Robertson  did  some  work, 
whether  mora  or  less  does  not  matter,  so 
thai,  tfaera  was  no  failure  of  consideration, 
according  to  the  common  rather  inaccurate 
plirase.  The  only  questions,  then,  are  those 
concerning  the  effect  of  the  later  contracts 
id  the  decree  of  the  court  of  claims. 
The  contract  of  April  3,  proposing  to  sub- 
mit all  claims  to  the  conference  committee 
of  the  Senate  and  the  House,  came  to  noth- 
ing, because  the  parties  were  informed  that 
tbe  committee  would  not  undertake  to  set- 
tle disputes  between  lawyers.  By  the  ex- 
press terms  of  this  instrument,  therefore, 
no  rights  were  affected.  It  appears  to  us 
wholly  unpermissible  to  bring  in  tlie  subse- 
quent attempt  of  the  court  of  claims  to  ad- 
judicate on  a  quantum  tnsrutt  under  an  act 
of  Congress  that  had  not  then  been  passed, 
as  satisfying  the  conditions  of  the  contract, 
and  binding  the  parties  by  virtue  of  the 
agreement.  If  not  by  Us  own  proper  foree. 
The  second  contract  was  not  made  until 
nine  days  later, — not  improbably  on  tb» 
footing  that  tbe  attempt  of  April  S  bkd 
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failed.  Thii  eoiit«mpIftt«d  *  fixing  of  Qm 
attoroej'a  fees  b7  Congreaa, — again  a  diSer- 
•nt  eovrw  from  that  taken  b;  arenta.  We 
•e«  DO  reason  for  lupposing  tbat  it  waa  in- 
tsnded  to  dULUge  the  relation!  between  Rob- 
artaon  and  Clordon.  Primarily  they  were 
on  one  aide  of  the  agreement  against  But- 
ler and  associates  on  tha  other.  SeMDd- 
ftrily  they  were  recoguiied  aa  entitled  to 
aqnal  abarea.  Neither  do  we  see  reason 
for  eonneeting  this  with  tha  contract  of 
April  3,  as  alternatlTei;  intended  to  cover 
the  whole  ground  and  to  aupertede  that  of 
Uarch  ZS  in  auit.  These  later  contracts 
Swan  on  their  faoe  successive;  the  earlier 
Pooe  applied  only  to  an  event  tbat  bai'uot 
happened,  and  the  latter,  If  applicable  in 
maj  d^^ee,  doea  not  help  the  defendants' 
eaae.  It  ia  not  to  he  supposed  that  it  tacitly 
overrode  the  agreements  of  the  parties  in 
Haroh  ta  pay  certain  other  lawyers  out  of 
their  mapeetive  ahares,  and  if  not,  the 
March  contract  remained  on  foot. 

Finally,  as  to  the  defense  of  n*  judicata, 
the  ahort  answer  is  tbat  the  court  of  claims 
had  no  jurisdiction  of  either  the  subject- 
matter  or  the  parties.  Of  course,  jurisdic- 
tion could  not  be  claimed  unleaa  the  special 
•ct  of  June  21,  1S06,  heretofore  mentioned, 
eoafencd  it.  Iliat  act  authorised  the  court 
to  "render  final  judgment  in  the  name  of 
Sutler  and  Vale  ...  for  the  amount 
of  HMupenaation  which  shall  be  paid  to  the 
attonwya  who  have  performed  services  aa 
eoonsel  on  behalf  of  said  Indians  in  the 
preaecution  of  the  elalm  of  said  Indiana  for 
payment  for  said  land,  and  In  determining 
the  amount  of  compensation  for  such  serv- 
loea  the  court  may  consider  all  contracts  or 
agieementa  hsretotors  entered  into  by  said 
Indiana  with  attomeya  who  have  repre- 
aented  them  in  the  prosecution  of  said 
elsJm,  and  also  all  services  rendered  by  said 
attorneys  for  said  Indiana  in  the  matter 
of  said  claim."  It  then  directed  that  But- 
ler and  Vale  aboold  file  a  petition,  and  that 
the  Secretary  of  the  Treasury  ehould  pay 
them  the  sum  awarded  on  final  judgment 
cut  of  tlie  sum  appropriated  for  the  In- 
dians; payment  to  be  in  full  compensation 
of  all  attorneys  who  bad  rendered  services 
to  the  Indians  in  the  matter,  "the  same  to 
be  apportioned  among  eaid  attorneys  by 
M^d  Butler  and  Vale  as  agreed  among  them- 
selves," provided  that  before  any  attorney 
having  an  agreement  with  Butler  and  Valo 
■honld  be  paid,  he  should  deliver  to  the 
Secretary  of  the  Interior  a  discharge  of  all 
dnnands  for  servieea  in  the  matter  of  this 
Indian  claim. 
.  Argument  hardly  can  make  the  intent  of 
jjtte  statute  dearer.  The  ^question  before 
'  the  court  of  claims  was  the'amount  and  the 
irlwla  amount  to  be  deducted  from  an  In- 


dian appropriation  before  it  should  be  paid 
over  for  the  Indians  by  the  United  States. 
Tbat  necessarily  concerned  tha  United 
States.  The  manner  in  which  the  fund 
should  be  distributed  did  not  concern  it  at 
all.  Therefore  it  selected  representative* 
of  all  claimants  against  the  fund,  ordered 
the  sum  deducted  to  be  paid  to  them,  and 
transferred  all  claims  outstanding  against 
the  Indians  to  the  sum  so  paid  over, — « 
method  familiar  to  our  I^islation.  United 
States  V.  Dalcaur,  203  U.  S.  408,  422,  61  L. 
ed.  246,  261,  27  Sup.  Ct.  Rep.  SS.  The  refer- 
ence to  contracts  with  the  Indiana  merely 
permitted  the  court  to  take  them  into  con* 
sideration  in  determining  what  was  a  fair 
total,  without  being  governed  by  them ;  as, 
for  instance,  the  expired  Butler  and  Val» 
contract,  which  allowed  10  per  cent;  anA 
to  the  same  end  other  services  were  to  bo 
taken  into  account  But  the  act  itself  deter- 
mined what  parties  were  to  be  before  the 
court,  namely,  Butler  and  Vale,  they  being 
the  only  ones  necessary  for  the  object  in 
view.  The  plaintiff  oould  not  have  made 
himself  a  party  if  be  had  wanted  to,  and 
he  did  not  want  to  and  did  not, — he  rigbtly 
understood  tbat  bia  claim  was  to  be  satis- 
fled  outside  of  the  suit  before  the  court. 
We  do  not  think  a  discussion  of  the  evi- 
dence necessary,  although  we  think  that  tho 
courts  below  mistook  its  effect.  II  la 
enough  to  say  that  the  decree  of  the  court 
of  claims  perhaps  waa  not  intended  to  have 
effect,  and  certainly  could  not  have  effect. 
in  deciding  the  righta  (4  the  parties  among; 
themeeWea. 

Decree  reversed. 

Mr.  Justice  Pitney  waa  not  present  ak 
the  argument,  and  took  no  part  in  tha  ds«^ 

si  on  of  this  case. 


(its  D.  8.  tu.) 
JAMES  A.  MURRAY,  Doing  Business  so 
the  Focatello  Water  Company,  Plff.  la 
Err., 

CITY  OF  POCATEIia 

Courts  (|  399*)— Erros  to  Statb  0>ub9 
— followinq  decibiok  bilow— lupaib- 
iMo  CoNTuoT  Obuoatiok. 
].  A  decision  of  the  highest  state  court 
tbat  the  Constitution  of  the  state  in  fores 
when  a  municipal  ordinance  respecting  tho 
method  of  filing  water  rates  waa  passed 
made  it  impossible  for  the  city  to  make  a 
contract  on  the  subject  beyond  the  power 
of  the  legislature  to  change  will  not  be  dis- 
turbed by  the  Federal  Supreme  Court,  where 
such  Constitution  declared  the  use  of  water 
distributed  for  a  beneficial  use  to  be  a  pub- 
lic use  and  subject  to  the  regulation  and 
control  of  the  state,  and  the  right  t«  col- 
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leet  rfttc*  f«r  water  to  ba  »  fruichiM  that 
could  not  b«  exercised  except  hy  authority 
of  and  in  tbe  manner  preBcril»ed  by  Itiw, 
and  further  declared  tbat  the  legislatuTe 
■bould  provide  by  law  tbe  manner  in  wbieb 
reasonabla  maximum  ratea  might  be  eatab- 

[Ed.  Note.— For  othnr  cuei,  Me  Conrla,  Cent. 
Dig.  11  1088.  lOSD;  Deo.  Dig.  |  tW.'] 

JuDOUBNT  (]  572»)-.HrB  Jddioata— Dib- 

lUBBAL   OK    DBUUBBES. 

2.  A  decree  dismJEBin^  on  demurrer  a  bill 
brought  by  a  municipality,  seeking  to  have 
the  court  fix  reasonable  water  rates,  con- 
lormably  to  a  state  statute,  upun  tlie 
ground  that  the  court  was  without  Jurisdic- 
tion to  exercise  the  legislative  or  admiuis- 
trative  power  to  determine  in  advance  what 
would  be  a  reasonable  Echedule  of  w 
rates  for  the  following  three  years,  is 
res  judicata  on  the  question  whotht 
prior  municipal  ordinance  prescribing  the 
method  of  fixing  water  rates  could  constitu- 
tionally be  atfected   by  lueb  statute. 

tBd.    Note.— Far    othBr    cues,    ■•■    Jadinneat, 
Cent.  Dig.  !1  IMl.  i047-lWS;    Dot  Dig-   1  E7S.*] 

INo.   67E.J 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment 
awarding  &  writ  of  mandate  requiring  the 
owner  of  a  waterworks  company  to  appoint 
commissioners  to  act  with  commissioners 
appointed  by  tbe  municipality  In  fixing 
water   rates.      Affirmed. 

See  same  ease  below,  21  Idaho,  180,  120 
Pac.  812. 

Messrs.  William  V.  HoOgaa,  Gerald 
Hughes,  Gayton  C.  Dorsey,  A.  A.  Hoehlzng, 
Jr.,  and  N.  M.  Ruick  for  plaintiB  in  error. 

Messrs.  D.  Worth  Clark,  Jesae  R.  S. 
Budge,  Aldia  B.  Browne,  Alexander  Brit- 
ton,   and   Evans   Browne   for   defendant   in 

«  'Memorandum  opinion  by  direction  of  the 
court-     By  Mr-  Justice  Holmea: 

This  was  an  application  by  the  defend- 
ant in  error  for  a  mandate  requiring  the 
plaintiff  in  error,  Murray,  to  appoint  com- 
missioners to  act  with  commissioners  ap- 
pointed by  the  city  in  determining  water 
rates  to  be  charj^d  by  Murray.  Murray 
relied  upon  an  ordinance  of  June  6,  IQOl,  as 
establishing  by  contract  the  only  method 
of  fixing  rates.  The  city  relied  upon  a  sub- 
sequent statute,  S  2839,  Rev.  Code,  The 
gsupreme  court  of  the  state  held  that  the 
■  Constitution  in  force  when  tbe  ordinance 
was  passed  made  it  impossible  for  the  city 
to  m&ke  a  contract  on  the  matter  beyond 
the  power  of  the  legislature  to  change.  Tlie 
Constitution  declared  the  use  of  waters  dis- 
tribnted  for  a  beneficial  use  to  be  a  public 
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use,  and  subject  to  tbe  r^nlotion  and  con* 
trol  of  the  state,  and  alao  declared  tbe  right 
to  collect  rates  for  water  to  be  a  franebis* 
that  could  not  be  exercised  except  by  au- 
thority of  and  in  the  manner  prescribed  bf 
law.  It  then  ordained  that  the  legislature 
should  provide  by  law  the  manner  in  which 
reasonable  maximum  rat«s  might  be  estab- 
lished. Art.  15,  §a  1,  2,  6.  Tbe  court  relied 
upon  Tampa  Waterworks  Co.  v.  Tampa,  IM 
U.  S.  241,  50  L.  ed.  170,  28  Sup.  Ct.  Rep, 
23;  Home  Telepb.  &.  Teleg.  Co.  v.  Los  An- 
geles, 211  U.  S.  266,  63  L.  ed.  ITQ,  2D  Sup. 
Ct.  Rep.  60,  and  Louisvills  &  N.  R.  Co.  v. 
Mottley.  219  U.  S.  «7,  66  L.  ed.  2S7,  34 
L.R.A.(N.S.)  671,  31  Sup.  Ct  Rep.  26S, 
which  BO  far  sustain  its  conclusion  that  wa 
think  further  discussion  unneceasary.  We 
are  not  prepared  to  overrule  the  construo- 
tiou  of  the  legislative  power  aa  continuing 
and  irrevocable,  adopted  by  the  supreme 
court  of  tlie  state. 

A  defense  more  relied  upon  waa  res  judi- 
oata.  In  1909  tbe  city  brought  a  bill  in 
equity  in  the  eircnit  court,  seeking  to  have 
tlie  court  fix  reasonable  rates.  The  defend- 
ant demurred  for  want  of  jurisdiction  to 
give  relief  in  equity  and  multifariousnesa. 
The  dBcree  was  that  the  demurrer  be  aua- 
tained  and  the  bill  dismissed.  The  dia- 
missal  was  in  general  terms,  but  wjUi  a 
reference  to  the  opinion,  reported  in  173 
Fed.  3B2.  In  the  opinion,  it  is  true,  tba 
court  expressed  the  view  that  the  ordinanM 
relied  upon  by  the  defendant  was  not  af- 
fected by  the  subsequent  statute,  but  tba 
point  decided,  and  the  only  point  that  could 
be  decided,  was  that  the  demurrer  should 
be  upheld,  and  that  the  court  waa  without 
jurisdiction  to  "take  upon  itself  the  axer- 
of  the  'legislatJTe  or  administratiTe* 
power  to  determine  in  advance  what  will  be 
a  reasonable  schedule  of  water  rates  for 
the  defendant  to  charge  for  the  next  three|| 
years."  173  Fed.  386.  The'demurrer  ex-> 
eludes  a  decision  upon  the  merits,  and  even 
if  the  decree  referring  to  it  did  not  havs 
the  same  effect  b;  itself,  the  opinion  to 
which  the  decree  also  refers  would  show 
ame  thing.  Of  course,  if  the  court  was 
not  empowered  to  grant  the  relief  whatever 
the  merits  might  be,  it  could  not  decide 
what  the  merits  were.  The  two  grounds  are 
>n  the  same  plane,  as  thev  were  in  On- 
Land  Co.  T.  Wilfong,  223  U.  S.  643, 
68  L.  ed.  S44,  661,  32  Sup.  Ct.  Rep. 
.128,  and  when  jurisdiction  to  grant  equita- 
ble relief  was  denied,  the  ground  of  tbe 
merits  could  not  be  reached.  In  Forsyth  t. 
Hammond,  164  U.  S.  506,  41  L.  ed.  1005, 
up.  Ct  Rep.  66S,  jurisdictjon  bad  been 
taken  in  tbe  earlier  deciiioa  relied  upon. 
Here  it  was  refused. 
Judgment  afllrmed. 
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aav.B.  tot.) 
BTATE   OP  FLORIDA   ON  THE   KELA-    ud  Park  H.   TrammeU  for  motion   to 
TION  OF  SIDNEY  1.  WAILES,  PIfl.  in    diamufc 

No  brief  in  oppoaitioa. 

'Memorandum  opinion,  by  direction  of  the? 
eouTt,  hj  Mr.   Cliief  Juatiw  Wblte: 

This  is  &n  action  in  muidamua.  Tha 
paTt7  proceeded  ng^inet  in  the  state  aourt 
was  A.  C.  Cioom,  sued  in  liis  official  char- 
acter »•  comptroller  of  the  state  of  Florida, 
On  January  16,  1912,  tlie  supreme  court 
of  Florida  afflrmed  a  judgment  denying  the 
writ.  On  April  11,  1912,  this  writ  of  error 
was  sued  out  bj  tlie  relator  below,  and 
Croam,  comptroller,  was  named  ee  defend- 
ant in  error.  Citation  was  served  bj  de- 
livering a  eopj  to  the  attomej  general  of 
tbe  state  of  Florida.  The  attorneys  who 
represented  tbe  defendant  in  the  state 
courts,  acting  as  friends  of  tbe  court,  have 
placed  npon  the  filea  evidence  establishing 
that  A.  C.  Croom  died  on  February  7,  1912, 
and  that  William  V.  Knott  was  therMfter 
appointed  and  dulj  qualified  as  comptroller 
of  tbe  state  of  Florida,  and  baa  been  acting 
as  such  since  February  17,  1912.  Under 
the  circumstances  thus  detailed  it  rcMilts 
that  the  writ  of  error  was  improvidently 
sued  out,  and   it  nrast  tberefoie   be  dia- 

Writ  at  error  dismissed. 


Amu,  ABD  Ebbob  (1  332*)  —  Review  — 

AiAiXMENT— Public  OmciAr.  —  DEATii. 

The  death  of  the  state  comptroller, 
•gainst  whom  in  his  oIBcial  character  an 
action  in  mandamus  had  been  instituted, 
precludes  the  suing  out  of  a  writ  of  error 
to  review  a  decree  denying  the  writ. 

[Ed.  Note.~For  otber  csbsb,  see  Appeal  and 
Error.  Gent.  Dig.  |l  1S43-1MG:    Dec  Dig.  I  II!.*] 

[No.  BIB.] 


IN  ERROR  to  the  Supreme  Court  of  Flor; 
ida  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  Circuit  Court  of 
Leon  County,  in  that  state,  denying  a  writ 
of  mandamus  directed  to  the  state  comp- 
troller.    Dismissed. 

Sea  same  case  below,  62  Fla.  284,  67  So. 
AZD. 

Ur.  Fred  Beall  for  plaintiff  in  error. 

Uessr*.  W.  S.  Jennings,  E.  i.  Ii'BngI«, 
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FOLLOWING  ARE  MEMORANDA 


CASES  DISPOSED  OF  AT  OCTOBKE  TEEM,   1912, 


vrrHOuT  opmoiii  uis  rot  aunrn: 


■  OB  OTBKBWua 


Loma    F,    BBAnn,    Appellant,    V.    Ijhdsat 
BmSKX,  Tnute«,  et  al.     [No.   329.] 
Appeal   from   the   United   State*   Circuit 

Court  of  Appeals  for  the  Second  Circuit. 
Mr.  X>ix  W,  Noel  for  the  appellant. 
Mr.  Daniel  P.  Hays  for  the  appellee*. 
July   12,    1912.      DlimisHd   pursuant   to 

tliB  Tmnty-eighth  Rule. 


WAI.TEB  Bauford,   Appellant,  v.  LnnMAT 
Russell,  Truetee,  et  aL     [Na  330.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  tor  the  Second  Circuit. 
Ur.  Dix  W.  Noel  for  the  appellant. 
Mr.  Daniel  P.  Hayes  for  the  appellees. 
Jnlj   12,   1012.     Diamined  punuant  to 

tba  linnty-eighth  Rule. 


lJin>aAT  RcaaEix,  Troitee,  Appellant,   t. 

Walteb  Baictobd  and  Louis  F.  Brann. 

INo.  331.] 

Appeal  from  the  United  SUtea  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 

Ur.  Daniel  P.  Hays  for  the  appellant 

Hr.  Dix  W.  Noel  for  the  appellees. 

July  12,  iei2.  Dismissed  pursuant  to 
tha  Twenty-eighth  Rule. 


Dbiow     Teleobapr     Covpakt, 

Plaintiff  in  Error,  T.  Nakcy  E.  QiLEiit- 

SOR.     [No.  96.] 

In  Error  to  the  Appellate  Court  of  the 
State  of  Indiana. 

Mr.  Samuel  O.  Pickens,  Mr.  Robert 
Franklin  Davidson,  Mr.  George  H.  Fearons, 
Mr.  Rush  Taggart,  and  Mr.  Francis  Ray- 
mond Stark  for  the  plaintiff  in  error. 

Mr.  Charles  W,  Hiller  for  the  defendant 
tn  error. 

July  31,  1912.  Dismissed  pursuant  to 
the  Twenty-eighth  Rule. 


AUEBICAIT   Rxu,TT   COUPAKZ,   Pl^tift   in 

Error,    V.    LsAH  A.   Thoupkihi.      [No. 

32S.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Hr.  Hilton  Strasbnrger  for  the  plaintiff 
ia  error. 

Mr.  Alexander  Wolf  and  Mr.  J.  J.  Dar- 
lington for  the  defendant  in  error. 

Beptemher  17,  1912.  Dismlaaed  pursuant 
to  the  Twenty-eighth  Rule. 

MoxEn   EixoTBio   Ltqht,    Povb,   k    loi 

COHPAKX,  Appellant,  T.  Cttt  or  MONBTT, 

HlBBOUBI.     INo.  236.] 

Appeal  from  the  Cireult  Court  of  the 
United  Statei  for  the  Western  District  (d 
Missouri. 

Mr.  Joseph  M,  Hill,  Mr.  James  Brluo- 
lara,  and  Mr.  H.  L.  Fltzhugh  for  the  appel- 
lant 

Ur.  John  M.  Wood  for  the  appellee. 

October  10,  1912.  Dismissed  pursuant  to 
the  Twentf-eigbtb  Rule. 

NoKTBEBK  iMiiANA  Gab  ft  Eleotbio  Co., 
Appellant,  v.  Matob  and  Boabd  or  Pub- 
lic WooKB  or  THK  CiTT  or  Haicicond, 
iRDiAnA,  et  al.     [No.  2S.] 
Appeal    from    the    Circuit   Court   of   the 
United  States  for  the  District  of  Indiana. 
Mr.  Max  Pam  for  appellant. 
Mr.  Edward  F.  Colladay  for  appellee. 
October   14,   1912.     Dismissed   per  stipu- 
lation, and  cause  remanded  to  the  District 
Court  of  (Im  United  States  for  the  District 
of  Indiana. 


[No.  133.) 

In  Error  to  U?  Supreme  Court  of  the 
State  of  Arkansas. 

Mr.  W.   F.   Evans  for  plaintiff  In  error. 

No  appearance  for  defendant  in  error. 

October  14,  1912,  DismisBfid  with  costs, 
on  motion  of  counsel  for  the  plaintiff  la 
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163.] 

In  Error  to  tha  Court  of  Civil  Appeal* 
for  the  Fourth  Supreme  JudicitJ  District 
(rf  tfa«  SUte  of  Teiu. 

Mewra.  Gftrdiner  Latbrop,  J.  W.  Ten?, 
and  A.  H.  Cnlwell  for  plainttS  in  error. 

Mr.  George  £.  Wallace  for  defendant  in 


NiMTR  SiTEB  iNSDBAinM  CoHP&in,  Plain- 
tiff in   Error,   v.  W.   B.   Hiqson.     [No. 
227.] 
Ib  Error  to  the  Snprame  Court  of  the 

State  of  North  Carolina. 

Ur.    Cbarlea    W.  Tillett  tor   plaintiff    in 

No  appearance  for  defendant  in  error. 
October  14,  1912.     Dismisrcd  with  eo«ta, 
on   motion  of  aounMl   for    tha   plaintiff  in 

•TTOr, 


JatsuTT    TauBT    CoHFAitT,   Appellant,   t. 

Loir  H.  Oaskbll,  Receiver.     {No.  228.] 

In  Error  to  the  District  Court  of  tbe 
United  SUtea  for  tbe  Weateni  District  «f 
Iffaeonri. 

MeMra.  Fratdi  Hagerman  and  Justin  D. 
Bomrtock  for  appellant. 

Hr,  John  M.  Cleary  for  appellee. 

October  14,  1912.  Dismissed  with  costs, 
par  stipulation. 

UmnD  STATsa  ExPBzas  CouPAirr,  Plaintiff 

in  Error,  t.  Statk  or  N^kabka.     [No. 

233.] 

In  Error  to  the  Supreme  Court  of  the 
SUte  of  Nebraska. 

Uessrs.  Charles  J.  Qreene  and  Balph  W. 
Breckenridge  for  plaintiff  in  error. 

Hessn.  W.  T.  Thompion  and  Grant  O. 
Martin  for  defendant  in  error. 

October  14,  1912.  Dismissed  with  costs, 
on   motion   of   counsel  for  tha  plaintiff   in 


St.  Louib  &  Sam  Feancibco  B,  R.  Compawt, 

Plaintiff   in    Error,   v.   Casbii  Kitchkk, 

[No.  317.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Uessr*.  W.  P.  Eran*  and  B.  T.  Miller  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  14,  1912.  Dismissed  with  costs, 
on  motion  of  eounsel  for  the  plaintiff  In 


Ckntbal  R.  R.  Cowakt  of  Nnr  Jkhsr, 

Plaintiff  in  Error,  t,  Uichazl  Colasdb- 

DO.    [No.  aw.] 

In  Error  to  tha  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 

Mr.  Robert  Tbome  for  plaintiff  la  error. 

No  appearance  for  defendant  in  error. 

October  14,  1912.  Dismissed  with  coats, 
on  motioQ  of  counsel  for  the  plaintiff  in 


Bebitakd  Haab  bj  Sadie  Hass,  his  Guardian 

ad  litem,  et  a]..  Appellants,  t.  Obetbtoks 

Castle  S.  S.  Comfaaz  (Ltd.),  eto.    [No. 

609.) 

Appeal  from  the  District  Court  of  tba 
United  States  lor  tha  Northern  District  of 
California. 

Mesan.  £.  B.  McClanaban  and  Cbarlea  T. 
Tittman   for  appellant*. 

Mr.  J.  Parker  Kirlln  (or  appellees. 

October  14,  1912.  Dismissed  with  oosts, 
on  motion  of  counsel  for  the  ^qpeUanta. 


GuAT  NoBTHiBn  Railwat  Cohpaitt,  Peti- 
tioner, T.  Watiakd  Sloak  et  aL,  Minont 
etc   [No.  712.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
United  State*  Cireuit  Conrt  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  E.  C.  Lindlej  and  Charles  S.  Al- 
bert for  petitioner. 

No  appearance  for  respondent*. 
October  14,  1912.     Diamiased  on  motkia 
of  eonnael  for  the  petitlMier. 


Jonn  T.  CooFEB,  Petitioner,  t.  C  M.  Pbatv 
et  al.,  Partners,  eta.    [No.  790.] 
PetltioD  for  a  Writ  of  Certiorari  to  tha 

United  States  Cirooit  Court  of  Appeals  (or 

the   Fourth  Circuit 

Meiars.  R.  O.  Linn,  Aldis  B.  Browns,  and 

Alex.  Britton  for  petitioner. 
No  appearance  for  respondents. 
October  El,   1912.     Denied. 


JAHta   D.   Habdih,   Petitioner,   ▼.   Ummt 

tbust  CoifpAiTT  or  THB  Cirr  or  Phila- 

IWLPBIA  et  al.     [No.  TM.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
United  States  CIroult  Conrt  of  Appeals  for 
the  Eighth  Circnit. 

Measrt.  Chambers  Eellar  and  Smant  Wit 
kinson   for  petitioner. 

No  appearanoe  for  reapondenta. 

October  El,  1912.     Dentad. 
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Uhitid  Statu,  Petitioner,  t.  A.  Gebo  Mab- 

flHAix.     [No.  S06.} 

Petition  for  ft  Writ  of  Certiornri  to  the 
tlnited  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

The  Attorney  Qeoeral,  The  Solicitor  Gen- 
eral, and  AMiatant  Attorney  Oeners.1  H&rr 
for  petitioner. 

Mr.  John  M.  Coleman  for  reapondent. 

October  21, 1912.    Denied. 


WsLirt  lb  BBOTHra  Coupant,  Petitioner, 
T.  Elizabeth  Fohbest.     [No.  808.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
Mr.  Henry  J.  Nesbit  for  petitioner. 
Mr.  H.  Fred  Mercer  for  respondent. 
October  81,   1SI2.     Denied. 


Artohio  Joa<)uiii  Luis  Sarcbbz  de  Las- 
KAOom  at  al.,  PlalntiSe  in  Error,  y.  Bal- 
VADOB  Castello  et  al.     [No.  8.] 
In  Error  to  the  District  Court  of  the 

United  States  for  Porto  Rico. 
Hessra.  James  Byrne,  Francis  H.  Dexter, 

■Bd  Hugo  Kohlmann  for  plaintiffs  in  error. 
Ko  appearance  for  defendants  in  error. 
October  24,  1912.    Dismissed  with  costs, 

pursuant  to  tha  Nineteenth  Rule. 


Jacob  Glos  et  al.,  Plaintiffs  in  Error,  t, 
Cnr  or  Chioaoo,  In  Trust  for  the  Use  of 
the  Schools,  et  aL  [No.  S19.] 
In  Error  to  tba  SnprBiiW  Court  of  tbo 
State  of  Illinois. 
The  plaintiffs  in  errorin  propriit  pertom's, 
Messrs.  Angus  Boy  Shannon  and  Oeorge 
Gillette  for  defendants  in  error. 

October  2S,  1912.  Per  Curiam:  Dia- 
miesed  for  the  want  of  jurisdiction.  Minne- 
sota Iron  Co,  T.  Kline,  199  U.  S.  593,  60  L. 
ed.  322,  28  Sup.  Ct  Rep.  159;  Howard  r. 
Kentucky,  200  U.  S.  164,  172,  GO  L.  ed.  421, 
426,  26  Sup.  Ct.  Rep.  IS9)  Tracy  t.  GinE- 
berg,  205  U.  S.  170,  177,  178,  SI  L.  ed.  755, 
760,  27  Sup.  Ct.  Rep.  461;  King  v.  West 
Virginia,  2ia  U.  B.  92,  101,  54  L.  ed.  396, 
401,  30  Sup.  Ct.  Rep.  225;  Farrell  t. 
O'Brien  (O'Callaghan  v.  O'Brien)  109  U. 
S.  89,  100,  SO  L.  ed.  101,  107,  26  Sup.  Ct. 
Rep.  T27;  Goodrich  t.  Ferris,  214  U.  8.  Tl, 
TS,  63  L.  ed.  914,  917,  29  Bup.  Ct.  Bep.  680. 

I.  D.  Block  et  al.,  Petitioners,  j.  Ctrr  or 

MEBiDtAif.     [No.  716.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit, 

Messrs.  Q.  Q.  Hall  and  Jose^^  Hirsh  lor 
petitioners. 

Hr.  Wm.  R.  Ambrocht  for  respondent 

October  28,  1912.    Denied. 

MAHomifQ  Tallet  Railwat  Coupaht,  Pe- 
titioner, T.  Belinda  O'Haba.  [No.  708.] 
Petition  for  a  Writ  of  Certiorari  to  the 


Kansas  Cnr,  Miesotmi,  Plaintiff  in  Error, 

T.  State  or  EIahsas  ex  bel.  Joseph  Tad- 

QABT,  County  Attorney,  et  al.    [No.  396.] 

In  Error  to  the  Supreme  Court  of  the 

State  of  Kansas. 

Mr.  John  0.  Park  for  plaintiff  in  error. 
Mr.  L.  W.  Keplinger  for  defendants  In 
•rror. 

October  28,  1S12.  ,Per  Gitriam:  Die- 
missed  tor  the  want  of  jurisdiction.  Amer. 
lean  Sugar  Ref.  Co.  t.  Louisiana,  179  V. 
S.  89,  49  L.  ed.  102.  21  Sup.  Ct.  Rep.  43; 
Williams  r.  Fears,  179  U.  S.  270,  45  h.  ed. 
186,  21  Sup.  Ct  Rep.  128;  Billings  v.  Illi- 
nois, 188  U.  S.  97,  101,  47  L.  ed.  400,  402, 
23  Sup.  Ct.  Rep.  272;  Cook  v.  Marshall 
County,  196  U.  S.  261,  273,  274,  49  L.  ed. 
471,  476,  476,  25  Sup.  Ct.  Rep.  233;  Miclii- 
gan  C.  R.  Co.  t.  Powers,  201  U.  S.  246,  2B3, 
60  L.  ed.  744.  761,  26  Sup.  Ct  Rep.  459; 
Farrell  t.  O'Brien  (O'Callaghan  v.  O'Brien) 
199  V.  S.  100,  50  L.  ed,  107,  26  Sup.  Ct. 
Rep.  727 ;  Patterson  r.  Colorado,  205  U.  S. 
4S4.  61  L.  ed.  879,  27  Sup.  a.  Rep.  556,  10 
Ann.  Caa.  680;  Watere-Pierw  Oil  Co.  v. 
Texas,  212  U.  S.  1I2.  118,  63  L.  ed.  431,  434,  I 
29  Sup.  CL  Rep.  227.  I 


Mr.  George  F.  An«l  for  petitioner. 
Mr.  Charles  Koonoe,  Jr.,  for  respondent. 
October  28,  1912.    Denied. 

Amebicah  Pn^UTT  CouFAflT,  Petitioner,  t, 

S.   B.  Velie,   Doing  Business  as  Vails 

Motor  Company.     [No.  813.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Joseph  8.  Brooks  and  Louis  C. 
Boyle  for  petitioner. 

Mr.  Henry  De  L.  Ashley  foi'  respondent. 

October  28,  1012.    Denied. 

Sakdr.  Lobd,  Plaintiff  iu  Error,  v.  Staii 

or  Gboboia.    (No.  2J.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Georgia, 

No  appearance  for  plaintiff  in  error. 

Mr.  Thomas  S.   Felder  for  defendant   In 

October  30,  1912.  Dismissed  with  costs, 
pursuant  to  the  Sixteenth  Rule,  on  motion 
of  Mr.  Thomas  S.  Felder  for  the  defendaat 
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SooiftT*  Avomvw  bk*  Sucunm  de  St. 

Jkak,    Plaintiff    in    Error,    t.    Ukmbd 

States.     (No.  8.J 

In  Error  to  the  Diitrict  Coort  of  the 
United  Btkt«a  for  Porto  Bieo. 

Meun.  Colley  W.  Bel),  Hugh  B.  Rowland, 
■nd  Benjamin  S,  Minor  for  plaintiff 

The  Attormj  General  and  Auistant  At- 
toriMT  General  Denison   for  defendant   In 

November  4,  1SI2.  Per  Curiam:  JuAg- 
ment  affirmed.  Gouulee  r.  Bniit,  224  U. 
8.  ISS,  130,  SO  L.  ed.  603,  «9S,  32  Sup. 
Gt  Rep.  463;  Humes  t.  United  States,  ITO 
U.  8.  210,  212,  42  L.  ed.  1011,  1012, 
Ct.  Rep.  602;  Schlemmer  r.  Buffalo,  R.  & 
P.  R.  Co.  20S  U.  S.  1,  10,  61  L.  ed.  681, 
88S,  27  8vp.  Ct.  Rep.  407;  BchvylkiU  Im- 
proT.  Co.  T.  MunMn,  14  Wall.  442,  44S,  80 
L.  ad.  867,  872. 

Xz  pABTK:     In   TBS  Mait^  or  Waitcb 
Cook,  Petitioner.     [No.  — ,  Original.] 
Motion  for  leave  to  Die  petition   for 

writ  of  faabea*  corpua  and  for  »  rule  to 

■how  eavse. 

Ur.  Hilton  Stnuburger  for  petitioner. 
November  4,  1B12.    Denied. 

I>nw>rr  Brax.  Coopdkaok  CoupAirr,  Peti- 
tioner,   ▼.   BisTEftamxi    BBBWUfo    Com- 
PAMT  et  a!.     [No.  825.] 
Petition  for  a  Writ  of  Certiorari  to  the 

tTnited  States  Circuit  Court  of  AppeaU  for 

the  Fourth  Circuit. 

Ueaara.  Geo.  M.  Hoffheimer,  0.  B.  Taylor, 

and  Chaa.  H.  Kimball  for  petitioner. 
No  appearance  for  reapondenta, 
Norember  4,  IS12.    Denied. 

Bcrina.To  Rubbeb  Ookpaitt,  Petitioner,  t. 

UoBGAN  k  Wbiobt.     [No.  814.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
fbe  Second  Circuit. 

Hr.  Marshall  A.  Christy  for  petitioner. 

Ur.  Antonio  Knauth  for  reapondeat. 

November  4,  1912.     Denied. 

IfOROltOAITKLA  RiVFR  CONflOI.tDATEn  COAt  ft 

Con  COMPANT  et  at..  Petitioners,  t.  Mbb. 
Bessie   Scrinnebeb.      [No.    832.];    and 

UONOKQATIBLA   RiVEB  CONSOLIDATED  COAI. 

A  Coke  Coupaht  et  al.,  Petitioners,  v. 

Urs.  Emma  Hubst.     [No.  833.] 

Petition  for  Writ*  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
Um  Sixth  Circuit. 

Messrs.  Frank  S.  Maiten,  Chaa.  M.  John- 
son, R.  P.  Cai7,  and  Cbas.  H.  Stephens  for 
petitioners. 

Mr.  F.  Zimmerman  for  respondents. 

November  4,  1012.     Denied. 
83  8.  C— 8. 


New  Youc,  New  Hatot,  t  Habtfosd  R.  R. 

CoupAXT,    Owner,    etc..    Petitioner,    v. 

Rim  ft  Hasbob  T^AKSroBTATiOH  Com* 

YAirr.     [No.  B36.] 

Petition  for  a  Writ  of  Certiorari  to  tb* 
United  States  Circuit  Court  of  Appeals  tor 
the  Second  Circuit 

Ur,  Edward  B.  Robbini  for  petitioner. 

Mr,  Cbas.  C.  Burlingham  for  respondenL 

November  4,  1B12.     Denied. 


Atobtsok,  Tofeea,  ft  S&im  Fi  Railway 

CouFAKi   et   al..   Plaintiffs   in    Error,  t. 

Vaueniika   Chavcs   de   Fadilla.      [No. 

647.] 

la  Error  to  the  Supreme  Court  of  th« 
Territory  of  New  Mexico. 

Mr.  Robert  Duntap  for  plaintiffs  in  error. 

No  appesranee  for  defendant  in  error. 

November  4,  1B12.  Dismissed  with  costs, 
per  stipulation,  and  cause  remanded  to  tho 
Supreme  Court  of  the  state  of  New  ilax- 


M.  Kahit  ft  Bbotheb,  PlalntilT  In  Error,  t. 
J.  P.  Bledbok,  Trustee,  etc.     [No.  4.] 
In  Error  to  the  Supreme  Court  of  the 

state  of  Oklahoma. 
Mr,  Wm.  F.  Bowman  for  plaintiff  In  er- 

Mr.  8.  T.  Bledsoe  for  defendant  in  enor. 

November  4,  1912.  Dismissed  with  eosta, 
pursuant  to  the  Sixteenth  Rule,  on  motion 
of  Mr.  Evans  Browne  in  behalf  of  oounael 
for  the  defendant  in  error. 


JonK   F,   HAifBon,   Plaintiff   (a   Error,   V. 

EiOL  GuSTAnoH.     [No.  24.] 

In  Error  to  the  Supreme  Court  of  tho 
State  of  Eansaa. 

Mr.  John  F.  Hanson  pro  te  (or  plaintiff 

Mr.  Emil  Qustafson  pro  M  for  defendant 

November  II,  1012.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  First 
Nat.  Bank  v.  Estherville,  21S  U.  S.  341, 
346,  64  L.  ed.  223,  £27,  30  Sup.  Ct.  Rep. 
162;  Kimball  v.  Kimball,  174  U.  6.  1S8, 
181-163,  43  L.  Ml.  032-034,  10  Sup.  Ct.  Rap. 
639,  and  cases  cited. 
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HATioirii.     TELKHoira     Vn.     Coicpaitt, 

Plaintiff    In    Error,    v.    Au^aoAK    Beu. 

TEUCPaONB  COXPAKY.     [No.  312.] 

In  Error  to  the  Circuit  Court  of  tha 

United  States  for  tbe  District  of  MaaMcbn- 

•etU. 

Uestrs.  Louii  T.  &lichener  and  Satnoel 
W.  Emery  tor  plaintiff  in  error, 

MsBHrB.  Robert  M.  Mone  «Ad  Chas.  H. 
Swan  for  defendant  in  error. 

November  11,  1912.  Per  Curiam:  Dia- 
miseed  for  the  want  of  juriidiction.  Carey 
V.  Houston  *  T.  C.  R.  Co.  150  U.  B.  170, 
181,  37  h.  ed.  1041,  1044,  14  Sup.  Ct.  Eep. 
63;  American  Sugar  Ref.  Co.  t.  United 
States,  211  U.  8.  163,  101,  1B2,  63  L.  ed. 
120-131,  29  Sup.  Ct.  Rep.  89,  and  c 
cited.  Cauee  remanded  to  the  District 
Court  of  the  United  States  for  the  Dis- 
trict of   MaaSBchusetts. 


CHiaAOO  k  Saa  R.  R.  CoKVAirr,  Plaintiff 

in  Error,  ▼.  Joseph  A.  Ebumlx.     [No 

8T.J 

In  Error  to  the  Supreme  Court  of  tt>e 
State  of  Indiana. 

Ur.  D.  C.  fiarrin;^n  for  plaintiff  in  sr- 
nr. 

No  appearance  for  defendant  in  error. 

Norember  11,  IBIS.  Per  Otiriam:  Dis- 
miiMd  for  the  want  of  jurisdiction  on  the 
authority  of  California  Powder  Worka  *. 
Davii,  161  U.  S.  389,  393,  38  L.  ed.  206, 
207,  14  Sup.  Ct  Bep.  390;  MiMouri  P.  R. 
Co.  T.  Fitzgerald,  160  U.  S.  B56,  676,  40  L. 
«d.  636,  640,  18  Sup.  Ct.  Rep.  389;  Chap- 
pell  CbemicRl  i.  Fertilizer  Co.  v.  Sulphur 
Mines  Co.  17£  U.  S.  471,  43  L.  ad.  619,  19 
Sup.  Ct.  Bep.  26S. 


JoHif  L.  Hart,  Administrator,  etc..  Peti- 
tioner, T.  NoBTREBR  Facdto  Railwat 
COMPANT.  [No.  822.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Conrt  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  Francis  B.  Hart  for  petitioner. 
No  appearance  for  respondent 
November  11,  1912.    Denied. 


A.  W.  MoUB,  Plaintiff  In  Emtr,  t.  Bai.tE- 

HOKK  A.  Omo  SotiTBVXSTiBiT  Railwat 

COMPAITT.     [No.  747.] 

In  Error  to  tha  District  Court  of  the 
United  St*t«B  for  tha  Northern  District  of 
Texas. 

Mr.  Wm.  H.  Atwell  for  plaintiff  in  errM. 

No  appearance  for  defendant  in  error. 

November  13,  1912.  Dismissed  with  owrts 
on  motion  of  counsel  for  plaintiff  in  error. 


G.   L.    Cbxnshaw,   Appellant,  y.   Cabbou. 

Allxh,  as  Trustee  in  Bankruptcy  of  thi 

Estate  of  Fred  Dorr,  Banlcmpt  {No. 
780.] 

Appeal  from  the  United  States  CircntI 
Court  of  Appeals  for  the  Ninth  Circuit 

Mr.  Wm.  B.  Mathews  for  appellant. 

Mr.  Jaa.  H.  Shankland  for  respondrat. 

November  16,  1612.  Dismissed,  «aeh  pa^ 
ty  paying  his  own  costs,  per  stipulation. 

JoHiT  W.  Pattebsok,  Petitioner,  T.  Dnm 

Stateo.     [No.  830.] 

Petition  for  a  Writ  of  Certiorari  to  tb» 
Court  of  Appeals  of  the  District  of  Colnm* 
bia. 

Mr.  Matthew  E.  O'Brien  for  petiUoner. 

The  Attorney  General  and  Mr.  Asalataat 
Attorney  General  Harr  for  respondent, 

November  18,  1912.    Denied. 

Emu  R.  MoCabi,  Administratrix  of  Peter 

UoCabe,  Deceased.  Plaintiff  in  Error,  T. 

Hatbvilu  ft  Big  Sakdt  Railboas  Cou- 

PART  et  al.    [No.  138.] 

In  Error  to  tbe  Court  of  Appeals  ot  tb« 
SUte  of  Eentnoky. 

Mr.  Allan  D.  Cote  for  plaintiff  In  error. 

Mr.  E.  L.  Worth  ingtOD  for  defendants  la 

November  18,  1012.  Pw  Curiont;  Dis- 
missed for  want  of  jurisdiction  on  the  aUr 
thority  of  Chesapeake  ft  O,  B.  Co.  T.  llty 
Cabe,  213  U.  S.  207,  53  L.  ed.  765,  29  Sup. 
Cb  Rep.  430. 


UtNNEAFOLia  ft  St,  Louis  Bailxoad  Cok- 

FAKT,  Plaintiff  in  Error,  r.  Ci.abkitce  C. 

Gbat.     [No.  125.] 

In  Error  to  the  Supremo  Court  of  tbe 
State  of  Minnesota. 

Mr.  Wm.  H.  Bremner  for  plainUff  In  er- 
for. 


«n  authority  of  oounsel  for  the  plaintiff  In 


Liza    B.    Clikobii,    Administratrix,    ete. 
Plaintiff  in  Error,  v.  Chesapeake  ft  Ohio 
RA1I.T7AT  Company  of  Ksntucrt  et  al. 
[No.  236.] 
In  Error  to  the  Court  of  Appeals  of  tha 

State  of  Kentucky. 
Mr.  Allan  D.  Cole  for  plaintiff  in  error. 
Mr,    B.   L.   Worthington   for  detendanta 

November  18,  1912.  Per  Curiam;  Dis- 
missed for  the  want  ot  jurisdiction,  on  the 
authority  of  Chesapeake  ft  O.  B.  Co.  v.  M» 
Cabe,  213  U.  S.  207,  63  h.  ed.  766,  29  Sup. 
Ct  Bep^  430. 


,dn,GOOglC 


uu. 


KEIUOBANDA  CASD8. 


U» 


kL,  FUiuUlb  ta  XiTOT,  t.  Johk  r.  Sha- 

noTU,   M   OoTCraor,   etc^   at   bI.      [No. 

812.] 

In  Error  to  the  Supreme  Court  of  the 
SUto  of  Col4»*do. 

Mr.  Booth  U.  U&loae  for  pUintiff*  in 
error. 

Ueam.  Benjamin  Griffith,  Henry  J.  Her- 
My,  F.  A.  WUIi»m*,  and  Horace  N.  Uaw- 
kins    for   detendaota   in   error. 

Korember  18,  1012.  I'm-  Curiam:  Dtt- 
misaed  for  tbs  irant  ol  jurisdiction,  on  the 
Authority  of  Chappell  Cliemival  k  Fertil- 
iier  Co.  t.  Sulphur  Uinea  Co.  ITS  U.  8.  M6, 
471,  4S  I«  ad.  617.  H9,  19  6up.  Ct.  Bap. 


M.    IL    BusBT,   Admiolatrator    of    Robort 
lAidc,  Deoaaaad,  t.  CHisAf  baki  A  Ohio 
Railwat  CoMPAifi.     [Mo.  —.1 
Mr.    Herbert   Fitapatriek    for   the  RuW 
waj  Company,  petitioner  for  the  vriL 
fia   opposition. 

^~avembe^  18,  1912.  Per  Cunom;  The 
Writ  of  Error  ^plied  for  in  this  case  i» 
deuied.  WilkinAon  v.  Nebraska,  123  U.  S. 
28G,  31  L.  ed.  162,  8  Sup.  Ct.  Rep.  120;  Ha 
PennsyUanU  Co.  137  U.  S.  461,  494.  84 
L.  ed.  738,  740,  11  Sup.  CL  Bep.  141. 
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CITY  OF  TAIiADEOA. 

LicEssEs  (S  C^)  — PowEB  OF  :ilu:*iei- 
PAUTT  —  Fbdkrai,  Aqknct— Tei-eohaph 

OOUPAHT. 

1.  Iht  aceeptunM  by  a  telegraph  coin- 
puij  of  tbe  provigiona  of  the  act  of  Julv, 
24,  1886  ( 14  Stat,  at  L.  221.  chap.  230,  0. 
S.  Rev.  Stat.  g§  6263-52G8,  U,  S.  Comp. 
BtAt  IQOl,  pp.  3530,  3531),  ^viDg  the  right 
ta  conGtruct,  maintain,  and  9perate  lines 
over  the  military  and  past  roads  of  tha 
Uoited  States,  does  not  give  it  a  Federal 
franchiee,  or  make  it  an  inatrumentali^ 
of  the  government,  ao  aa  ts  prevent  a.  atate 
or  an]-  of  it«  municipalities  from  imposing 
a  license  tax  upon  the  telegraph  company's 
right  to  do  local  business  tritbin  the  state. 

[Ed.  Note.— For  oUier  coses,  laa  LIcsiuea^Dec 
Dig.  g  ;%•] 

Commerce  (S  69*)— Statb  Reoulatjob 
— PBAXcnisB  Tax  on  Telbobaps  Com- 
pact. 

2.  A  municipal  license  tax  on  tbe  right  ol 
an  interstate  telegraph  company  to  do  local 
businesa  within  the  state  cannot  be  deemed 
to  impose  an  unconstitutional  burden  upoa 
its  interstate  business  liecause  a  t«st  for 
eleven  months  showed  that  the  company 
did  ita  intrastate  business  at  that  point  at 
a  net  loss  of  SQ  centa. 
Cenl/Dlg.  {{  I'O.  113-llS:  Dec.'Dlg,  I  69.*1 
Licenses   (|  5^')— TBLKoaAPa  Compabt 

— OmciAL  Teleorams. 

3.  A  telegraph  company  which  has  ac- 
cepted the  terms  of  the  act  of  July  24, 
1SS6,  giving  it  the  right  to  cor.°truct,  main- 
tain, and  operate  lines  over  the  military 
and  post  roads  of  tbe  United  States,  cannot 
be  subjected  to  a  municipal  license  tax  im- 
posed under  state  authority  upon  the  doing 
of  local  business  within  the  state,  including 
the  tranamiBBiou  of  messages  for  the  Fed- 
eral  governmeoL 

[Ed.  Note,~For  DtLer  cues,  ssa  Llcenaei,  Oac 
Dig.  t  Sli.»l 

Municipal  Coxpobationb  (i  HI*)— Obdi- 
KABCEB  — Effect  of  Pabtial  Ihtalid- 


4.  Xhe  failure  to  make  an  exception  in 
favor  of  the  transmission  of  meaaages  for 
tbe  Federal  government  in  a  municipal  or- 
dinance imposing  a  license  fee  upon  the 
•ioing  of  local  business  within  the  state 
bv  a  telegraph  company  whieh  has  accepted 
the  previsions  of  the  act  of  July  24,  1S8S, 
renders  the  whole  tax  invalid. 

I  Ed,  NolB.— For  olher  casee.  ■«•  MunlolpsJ 
-    It.  Dig.  It  US-tU:    Etac  Dig.  1 
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[No.  44.) 


IN  ERROR  to  the  Supreme  Court  of  tha 
State    of    Alabama    to    review   a   Judg- 
ment which  affirmed  a  judgment  of  tbe  City 
Court  of  Talladega,  in  that  state,  convict- 
ing an  agent  of  a  telegraph  company  of  do- 
*For  otbv  oaua  ■«•  sanu  topic  ft  |  IT 


log  business   vithant  a  license.     Reversed 
id  remanded  lor   further  proceedings. 
See  aame  cue  below,  104  Ala.  883,  61  So. 
10. 

Itie  facta  ar«  etat«d  in  the  opinion. 
Messrs.    Rash    Tafcgart,    Wllllain    M. 
Williams,  John  F.  Dillon,  Oeorge  H.  Fear- 
F.  N.  Whitney,  and  Ray  Rushton  for 
plaintiff  in  error 

Mr.  3,  K.  Dixon  for  defendant  in  error. 

*  Hr.  Justice  Day  delivered  the  opinion  of? 
the  court: 

This   is   a  writ   of  error  to   review   the 

Judgment  of  the  supreme  court  of  the  stata 

of  Alabama,  affirming  the  judgment  of  the 

ty  court  of  Talladega.     104  Ala.  633,  SI 

0.  330. 

D.  O.  Williams,  tbe  plaintiff  in  error, 
was  convicted  of  doing  business  in  the  city 
of  Talladega,  as  agent  of  the  Western  Union 
Telegraph  Company,  from  October  1,  1S08, 
to  December  31,  1S08,  without  taking  out 
and  paying  for  a  license,  in  violation  of 
ordinance  of  the  eify.  Tbe  ordinance 
contained  a  schedule  of  licenses  for  divers 
buainessea,  vocations,  occupationa,  and  pro- 
fessions carried  on  in  the  eity,  among 
others,  the  following: 

"158.  Telegraph  companj. — Each  person, 
firm ,  or  corporation  commercially  en- 
gaged in  business  sending  messages  to 
and  from  the  city  to  and  from  points  in 
the  state  of  Alabama  for  hire  or  reward, 
SIOO." 

Section  2  of  the  ordinance  declared  that 
tbe  license  was  exacted  in  the  exercise  of 
the  police  power  of  the  city,  as  well  aa  for 
the  purpose  of  raising  revenue  for  the  eity. 
The  4th  section  provided  that  any  person, 
firm,  or  corporation  who  engaged  in  any 
trade,  business,  or  profession  for  which  a 
license  was  required,  without  first  having 
obtained  such  license,  should  be  guilt^i'  of 
an  offense,  and  upon  conviction  should  be 
fined  not  less  than  $1  and  not  more  than 
3100.  and  that  each  day  ahould  constituts 
a  separate  ofTense. 

The  record  discloses  that  the  corporationS 
was  organized 'under  the  laws  of  the  state? 
of  New  York,  and  had  accepted  the  provi- 
sions of  the  act  of  Congress  of  July  24, 
1660  [14  Stat,  at  L.  221,  chap.  2301  (Re*. 
Stat.  §S  5263-6208,  U.  B.  Comp.  Stat.  1901, 
pp.  3580,  35S1),  and  for  several  years  there- 
tofore, and  during  the  years  1D07  and  1908, 
bad  had  an  office  in  the  city  of  Talladega, 
and  was  engaged  in  tbe  business  of  trans- 
mitting messagee  between  private  parties 
and  between  the  departments  and  agencies 
of  the  United  States  government  from  Tal- 
ladega to  other  points  in  the  state  of  Ala- 
bama, and  also  from  other  points  in  the 
state  of  Alabama  to  Talladega;  that  dur- 
ing the  months  of  October,  November,  and 
December,  1906,  Williams  was  employed  ^ 
a  Dec  *  An.  jn^.  UD7  to  daU.  ft  Rsp'r  IndasMi^  i  -^ 
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tbe  Westera  Union  Telf^prftph  Compuif  u 
manager  ot  its  office  %t  TBlladega;  that  & 
licenoe  fee  of  $25  i*u  demanded  of  bim  for 
the  quarter  ending  December  31,  1909, 
which  was  refused,  and  that  he  was  flned 
925  and  costs,  and  in  the  event  of  his  fail- 
are  to  paj  the  floe  and  costs  he  waa  sen- 
tenced to  labor  on  the  streets  for  flftf  days. 
It  also  appears  that  the  Western  Union 
Telegraph  Company  pays  taxes  on  its  prop- 
erty in  the  state.  In  addition  to  the  agreed 
facta,  from  which  the  above  statement  is 
taJten,  it  is  shown  by  the  testimony  of  the 
defendant  that  the  lines  of  the  Western 
tJnlon  Telegraph  Company  enter  and  leave 
the  city  over  the  right  of  way  of  the  South- 
ern Railroad  and  the  Lonlsville  ft  Nashville 
Railroad,  both  of  which  are  public  rail- 
roads, and  that  within  the  city  of  Talla- 
dega the  company  bss  lines  which  leave  the 
right  of  way  of  the  railroad  companies  an<t 
proceed  along  public  streets  to  the  office  of 
the  company;  and  also  that  government 
messages  were  relayed  daily  at  the  Talla- 
d^^  office;  that  it  received  messages  be- 
tween the  different  departments  of  the  gov- 
ernment of  the  United  States  at  this  office 
from  points  within  the  state;  and  that  gov- 
ernment n:essage8  were  given  a  preferenM 
and  were  sent  at  reduced  rates.  From  the 
testimony,  the  supreme  court  of  Alabama 
-found  that  for  the  year  1908,  not  including 
7  the  month  of  January,  the'company  did  its 
intrastate  business  at  a  net  loss  of  86  cents. 
This  ease  differs  from  some  cases  which 
have  been  in  this  court,  involving  the  right 
to  tax  the  Western  Union  Telegraph  Com- 
pany, in  that  it  places  emphasis  upon  the 
alleged  immunity  from  taxation  of  the 
Claas  herein  Involved,  because,  it  is 
tended,  by  the  act  of  ISSe,  Congress,  by 
▼irtue  of  the  authority  given  it  to  estab- 
lish post  roads,  conferred  Federal  franchises 
npon  the  company,  and  made  the  Western 
Union  Telegraph  Company  an  instrumen- 
tality of  the  Federal  government,  endowed 
with  franchises  to  construct,  maintain,  and 
operate  tete^aph  lines  on  the  post  roads  of 
the  United  States,  with  the  duty  in  the  op- 
eration of  those  lines  not  only  to  serve  the 
government  of  the  United  States,  but  also 
to  serve  the  public  which  might  wish  to 
transact  business  over  its  lines.  This  being 
•o,  it  is  now  insisted  that  the  attempt  to 
fmpose  a  license  tax  upon  the  company, 
either  by  tlie  state  of  Alabama  or  any  of 
its  municipalities,  is  an  attempt  to  impose 
a  tax  on  the  franchises  so  created  by  the 
Federal  government. 

The  qiTestion  made  npon  this  point  was 
considered  in  Postal  Teleg.  Cable  Co.  v, 
Charleston.  153  U.  8.  692,  38  L.  ed.  B71,  4 
Inters.  Com.  Rep.  037,  14  Sup.  Ct.  Rep. 
lOM.     In  that  ease  the  Poital  Telegraph 


Cable  Company  had  accepted  the  proTislons 
of  the  act  of  1800,  and  the  state  statuU 
imposed  a  license  of  $500  upon  the  tele- 
graph company  for  business  done  exclusive- 
ly within  the  city  of  Charleston,  not  in- 
cluding any  business  done  to  or  from  points 
without  the  state,  and  not  including  any 
business  done  by  the  officers  of  the  United 
States.  It  was  contended  for  the  telegraph 
compsny  that  the  license  required  by 
the  ordinance  was  a  tax  upon  it  for  the 
privilege  of  exercising  its  franchise  within 
the  city  of  Charleston;  that  the  telegraph 
company  having  constructed  its  tinea  along 
post  roads  in  the  city  of  Charleston  and 
elsewhere,  no  state  or  municipal  authorityn 
could  collect  a  license  fee'from  it  for  the> 
privilege  of  conducting  its  business,  "thtu 
restraining  tht  pouters  pot$«a»9d  by  it  MS- 
der  its  Jranchitet  and  under  the  acta  of  Cois- 
great;"  and  furthermore,  that  the  ordinance 
in  question  was  in  interference  with  inter- 
state commerce  and  therefore  void.  It  will 
thus  be  seen  that  in  that  case  not  only  was 
the  contention  made  as  to  the  interstate 
commerce  feature  of  the  telegraph  com- 
pany's buaineas,  but  it  was  specifleally 
claimed  that  to  exact  such  a  license  would 
restrain  the  powers  possessed  by  it  under 
the  franchises  created  by  the  act  of  Con- 
stress.  After  reviewing  a  number  of  cases, 
ill.  Justice  Shiras,  who  delivered  the  opin- 
ion of  the  court,  said : 

"It  is  further  contended  that  the  ruling 
of  the  cited  eases  does  not  cover  the  case 
of  a  telegraph  company  which  has  con- 
structed its  lines  along  the  poat  roads  in 
the  city  of  Charleston,  and  elsewhere,  and 
which  is  exercising  its  functions  under  the 
act  of  Congress  as  an  agency  of  the  gov- 
ernment of  the  United  States.  It  is  obvious 
that  the  advantages  or  privileges  that  are 
conferred  upon  the  company  by  the  act  of 
July  24,  1886  (Rev.  Stat  §S  626^-6268), 
are  in  the  line  of  authority  to  construct 
and  maintain  its  lines  as  a  means  or  instm* 
ment  of  interstate  commerce,  and  are  not 
necessarily  inconsistent  with  a  right  on  the 
part  of  tiie  state  in  which  business  is  dons 
and  property  acquired  to  tax  the  same, 
within  the  limitations  pointed  out  ia  the 
cases  heretofore  cited." 

In  Western  U.  Teleg.  Co.  v.  Missouri,  100 
U.  S.  41S,  47  L.  ed.  1116,  23  Sup.  Ct.  Rep. 
730.  this  court,  again  considering  the  ael 
of  1866,  quoting  from  the  opinion  of  Hr. 
Justice  Miller  In  Western  U.  Teleg.  Co.  ». 
Atty.  Gen.  12S  U.  8.  630,  31  L.  ed.  7»,  t 
Sup.  Ct.  Rep.  061,  said,  ipealcing  by  Mr. 
Justice  McKenna: 

"These  propositions  were  laid  down : 
That  the  oompnny  owed  its  exiatence  as  a 
corporation  and  its  right  to  exercise  the 
business  of  telegraphy  to  the  laws  of  the 
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■taU  under  which  it  ^na  organizedj   thkt 
Mtbe   priTilegB   of   running   tli«   lines   ot   ita 
■  wir«s  over  and  along  tha>inilitaT7  and  post 
mads  of  the  United  States  was  granted  by 
the   act  of  Congress,  but  that  the  statute 
was   merel;   pernilssive,   and   conferred 
exemption   from   the   ordinarj   burdens   of 
taxation;  that  the  state  could  not,  by  any 
specific  statute,  prevent  a  corporation  from 
placing  its   lines  along  the  post  roads, 
stop  the  use  of  tliem  after  they  were 
placed,  but  the  corporation  could  be  ta: 
in  exchange  for  the  protection  it  received 
from  the   state  *npon   its  real   or  personal 
property,  as  any  other  person  would  be.' 
And,  describing  the  particular  tax  imposed 


it  <n 


aid: 


"  The  tax  in  tha  present  ease,  though 
nominally  upon  the  shares  ot  the  capital 
stock  of  the  company,  is  In  effect  a  tax  upon 
that  orgsniiatEaa  on  account  of  property 
owned  and  used  by  it  in  the  state  ot  UasE 
achusetts,  and  the  proportion  of  the  length 
of  its  lines  in  that  state  to  their  entire 
length  throughout  the  whole  country  is 
made  the  basis  for  ascertaining  the  value 
of  that  property.  We  da  not  think  that 
such  a  tax  is  forbidden  by  the  acceptance 
on  the  part  of  the  telegraph  company  of  the 
rights  conferred  by  g  62Q3  of  the  Revised 
Statutes,  or  by  the  commerce  clause  of  the 
Constitution,'  " 

In  the  latest  utterance  of  this  court  upor 
the  subject  under  eonslderation  (Western 
U.  Tel^.  Co.  T.  Richmond,  224  U.  8.  160, 
ee  L.  «d.  710,  82  Sup.  Ct.  Rep.  449],  Mr. 
Justice  Holmes,  delivering  the  opinion  of 
the  court  said: 

"The  act  of  Congrsas  of  conrie  conveyed 
no  title,  and  did  not  attempt  to  found  one 
by  delegating  the  power  to  take  by  eminent 
domain.  Western  U.  Tel^.  Co,  v.  Pennsyl- 
vania R.  Co.  lOS  U.  5.  C40,  674,  49  L.  ed. 
S12,  324,  2S  Bup.  Ct  Rep.  133,  1  Ann.  Gas. 
S17.  It  made  the  erection  of  telegraph  lines 
free  to  all  submitting  to  its  conditions,  as 
against  an  attempt  by  a  state  to  exclude 
them  because  they  were  foreign  corpora- 
tions, or  because  of  its  with  to  erect  a 
monopoly  of  ita  own.  Penaacola  Teleg.  Co. 
T.  Western  U.  Teleg.  Co.  96  U.  S.  1,  E4  L. 
Sed.  70S.  It  has  been  held  to  prevent  a  state 
•  from  stopping  theToperation  of  lines  within 
the  act  1^  injunction  for  failure  to  pay 
taxes.  Western  U.  Tel^.  Co.  v.  Atty.  Qen. 
125  U.  8.  630,  31  L.  ed.  7B0,  S  Sup.  Ct  Rep. 
MI.  But,  except  in  this  negative  sense,  the 
statute  is  only  permissive,  not  a  source  of 
positive   rights." 

These  cases,  taken  together,  establish  tbe 
proposition  that  the  privilege  given  under 
the  terms  of  the  act  to  use  the  military  and 
post  roads  of  the  United  States  for  the 
poles  aud  wirea  of  the  company  is  to  be  re- 


garded as  permiasive  In  character,  and  not 
as  creating  oorporate  rights  and  privileges 
to  carry  on  tbe  buaiDess  of  telegraphy, 
which  were  derived  from  the  laws  of  the 
state  incorporating  the  company,  and  that 
this  permissive  grant  did  not  prevent  tbe 
state  from  taxing  the  real  or  personal  prop- 
erty belonging  to  the  company  within  ita 
borders,  or  from  imposing  a  license  tax 
upon  the  right  to  do  a  local  business  with* 
in  tha  state.  Nor  is  there  anything  run- 
ning counter  to  the  former  cases  in  the  ease 
of  Western  U.  Teleg.  Co.  v.  Eansaa,  218  U. 
8.  1,  54  L.  ed.  365,  30  Sup.  Ct.  Rep.  ISO, 
wherein  It  was  held  that  the  attempt  ta 
levy  a  graded  charter  fee  upon  the  entire 
capital  stock  of  tbe  Western  Union  Tele- 
graph Company,  a  corporation  of  another 
state,  engaged  in  commerce  among  the 
stales,  as  a  condition  to  the  right  to  do 
local  business  within  the  state  of  Kansaa, 
was  void  aa  an  attempt,  when  the  substance 
of  things  was  reached,  to  tax  the  right  of 
the  company  to  do  interitatl  business  with- 
in the  state,  and  as  a  tax  upon  property 
beyond  tbe  limits   and  jurisdiction   of  the 

It  is  further  contended  that  tbe  tax  !■ 
unreaaonable  and  unjust  because  of  ita 
effect  upon  Interetste  business.  The  reason- 
ableness of  the  ordinance,  unless  some  Fed- 
eral right  set  up  and  claimed  ts  violated, 
is  a  matter  for  the  state  to  determine.  It 
is  contended  that  tbe  result  of  the  tax 
upon  the  intrastate  business  conducted  at 
a  loss  is  to  impose  a  burden  upon  the  other 
business  of  the  company,  and  is  thereforeg 
void,  llie  supreme  court  of  Alabamai*  how-* 
ever,  reached  the  conclusion  that  tha  at- 
tempted test  for  eleven  months,  showing  a 
loss  of  86  cents,  is  not  a  sufficiently  accu- 
rate representation  of  the  buBJDess  of  the 
company  conducted  at  Talladega  to  render 
the  tax  void.  With  this  view  we  agree,  and 
we  are  not  satisfled  that  tbe  tax  is  such  as 
to  impose  a  burden  upon  interstate  com- 
meroe,  and  therefore  make  it  subject  to  at- 
tack as  a  denial  of  Federal  right. 

It  Is  further  contended  that  this  ordt- 
nance  is  void  because  it  makes  no  eiceptioa 
aa  to  the  sending  of  government  messagea. 
In  this  respect  it  is  suggested  in  the  brief 
of  the  defendant  in  error  that  the  ordinance 
may  be  construed  as  not  to  Include  business 
transacted  by  the  company  as  an  agency  of 
the  government,  and  as  applying  only  to 
commercial  business  of  a  different  char- 
acter; but,  in  view  of  the  constmetion 
which  the  supreme  court  of  Alabama  haa 
placed  upon  it,  we  must  consider  the  ordi- 
nance as  construed  by  that  court.  Upon 
the  authority  of  a  prerious  case  (Moore  v. 
Eufanla,  97  Ala.  670,  11  So.  921),  it  held 
the  ordinance  valid,  although  It  doea  nol 
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^uloda  mcMkgtfl  MDt  for  the  goremment 
of  Uie  United  St&Us.  la  thli  eoDoection  It 
wid: 

"The  fact  th&t  &  part  of  the  business  done 
by  tbe  company  consieti  in  tbe  sending  ol 
mesMges  for  the  government  doN  not  effect 
tbe  right  of  tlip  atate  to  impose  a  remson- 
Able  priTilege  t*i,     ,     .     ." 

We  therefore  have  to  consider  whether  m 
licenw  tax  hj  a  state  on  the  doing  of  biui- 
Besa  withiD  the  state.  Including  tbe  trans- 
BiIaBion  of  government  meMages,  by  a  tele- 
graph company  which  baa  accepted  the 
terau  io  tbe  act  of  1866,  can  be  lawfully 
fmpoaed.  By  tbe  act  of  1860,  goremment 
messages  are  giTen  priority  oTer  all  other 
Irasiaete,  and  are  transmitted  at  the  ratea 
annnally  flzed  by  tbe  Foatmaster  General; 
and  before  the  telegraph  companlei  exer- 
ciM  any  of  the  power*  or  privilegea  oon- 
fferred  by  the  law,  they  are  required  to  flie 
•  with  the*Po«tmaster  General  their  written 
acceptance  of  the  reetrietiont  and  obliga- 
tion* of  tbe  act  [Bbt.  Stat.  ||  E2BQ  and 
6Z68,  U.  8.  Comp.  Stat.  1901,  pp.  3580, 
>S8]). 

Tfai*  court  has  had  occasion  to  consider 
the  effect  of  this  legielation  and  tbe  ac- 
ceptance of  ita  terma  by  the  telegraph  com- 
pany, BO  far  aa  the  transmisiian  of  gorem- 
nent  telegrami  and  the  trantaction  of  go*- 
•mment  businea*  la  concerned.  In  tbe  caae 
of  Western  U.  Teleg.  Co.  r,  Texas,  lOS  U. 
8.  MO,  26  L.  ed.  106T,  an  ordinance  was  held 
void  which  required  the  company  to  pay  a 
tax  of  1  cent  for  all  full  rate  mesaagea  tent, 
and  I  cent  tor  every  meeaage  leas  than  full 
rate.  This  was  in  addition  to  taxes  paid 
by  tbe  company  on  real  and  peraonal  prop- 
Miy  In  tbe  state.  The  ordinance  was  held 
Toid  aa  levying  a  tax  upon  interatate  mea- 
aages,  and  also  void  In  so  far  aa  U  under- 
took to  tax  the  transaction  of  government 
tmainesa.  After  declaring  that  as  to  eueh 
business,  companies  which  had  accepted  the 
terms  of  tbe  act  became  govemmeiit  agen- 
eiea,  thia  court,  speaking  by  Mr.  Chief  Jua- 
tlee  Waite,  aaid: 

"He  Weatem  Union  Telegraph  Company, 
having  accepted  the  reatrietions  and  obliga- 
tions of  this  prorlaion  by  Congreas,  oeeupiea 
In  Texas  the  position  of  an  inatmmant  of 
foreign  and  interstate  commeroe,  and  of  a 
government  agent  for  tbe  transmission  of 
maesagea  on  publia  huaineae.  Ita  property 
h  tbe  state  Is  subjeet  to  taxation  tbe  same 
M  other  property,  and  it  may  undoubtedly 
k«  taxed  in  a  proper  way  on  aeeount  of  Its 
oeeupation  and  its  business.  Hie  precise 
fueation  now  presented  ia  whether  the  pow- 
er t»  tax  its  occupation  can  be  exercised 
by  placing  a  speclfle  tax  on  each  meaaage 
•ent  out  of  the  itate,  or  sent  by  public 
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'  oflkers    on    t 
SUtea." 

And,  after  dealing  with  the  interstate 
commerce  feature  of  the  law  said: 

"As  to  tbe  government  measages.  It  is 
a  tax  by  the  state  on  the  means  employed 
by  the  government  of  the  United  Btatea  to 
eiecnte  it*  constitutional  powers,  and  there-S 
fore'void.  It  was  so  decided  is  U'CuIloch? 
T.  Maryland,  4  Wheat.  316,  4  L.  ed.  S7S, 
and  baa  never  been  doubted  aince." 

The  ordinance  auatained  In  Poatal  leleg. 
Cable  Co.  V,  Charleston,  163  U.  S.  092,  38 
L.  ed.  871,  4  Inters.  Com.  Rep.  637,  14  Sup. 
Ct  Rep.  1004,  expressly  excluded  Interstate 
and  government  messages. 

Were  it  otherwise,  an  agency  of  the  Fed- 
eral government,  in  tbe  execution  of  ita 
sovereign  power,  would  be  at  tbe  mercy  of 
the  taxing  power  of  the  state.  It  is  enough, 
in  this  connection,  to  refer  to  the  caaes  of 
M'Culloch  V.  Maryland,  supra;  Oabom  v. 
Bank  of  United  States,  S  Wheat.  738,  fl 
L.  ed.  204;  Union  P.  R,  Co.  t.  Peniston,  IS 
Wall.  6,  21  L.  ed.  787;  California  v.  Cen- 
tral P.  R.  Co.  127  U.  S.  1,  32  L.  ed.  IfiO,  2 
Inters.  Com,  Rep.  163,  8  Sup.  Ct.  Rep.  1078i 
Central  P.  R.  Co,  v.  California,  182  U.  S.  91, 
40  L.  ed.  003,  16  Sup.  Ct.  Rep.  766. 

W«  have,  then,  an  ordinance  which  taxea, 
without  exemption,  the  privilege  of  carry* 
ing  on  a  bueiness  a  part  of  which  is  that 
of  a  governmental  agenoy  constituted  under 
a  law  of  the  United  States  and  engaged  in 
an  essential  part  of  the  public  business,— 
communication  between  the  officers  and  d*- 
partments  of  the  Federal  governraenL  Tho 
ordinance,  making  no  exception  of  this  class 
of  business,  neeeasarily  includes  ita  trana> 
action  within  the  privilege  tax  levied.  This 
part  of  the  license  exacted  necessarily  af- 
fects the  whole,  and  makes  the  tax  uneonatl* 
tutional  and  void.  In  Leioup  v.  Uobile,  1£7 
U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep^ 
134,  8  Sup.  Ct.  Rep.  13S0,  Ur.  Juatioe  Brad- 
ley, speaking  for  the  court,  said: 

"It  Is  urged  that  a  portion  of  the  tele- 
graph company's  business  is  internal  to  tlia 
stats  of  Alabama,  and  therefore  taxable  if 
the  state.  Bat  that  fact  does  not  remove 
the  difficulty.  The  tax  affeeU  the  whole 
buainess  without  discrimination."  And  aet 
Weatem  U,  Teleg.  Co.  v.  Alabama  Bd.  of 
Aaaeasment,  132  U.  B.  47S,  477,  33  L.  ed. 
409,  410,  2  Intera.  Com.  Rep.  726,  10  Sup. 
Ct.  Rep.  161;  Allen  v.  Pullman's  Palace 
Car  Co.  191  U.  8.  171,  170,  48  L.  ed.  134, 
138,  24  Sup.  Ct.  Rep.  39. 

For  this  reason  we  think  tbe  judgment 
of  tbe  Supreme  Court  of  Alabama  should 
be  reversed,  and  the  caae  remanded  to  that 
court  for  further  proceedings  not  IncoB- 
sistent  with  this  Opinion. 

Reversed. 
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uid  Walter  S.  Darnell,  Plffa.  in  Bir., 
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STAXB  OP  INDIANA. 

cokstitutioxal  law  (|  42')--wno  mas 
Absaii.  Validity. 

1.  A  resident  owner  of  sbarea  in  a  for- 
6igD  corporation  which  hae  no  taxable  prop- 
erty in  the  Btate  cannot  complain  that  the 
provisions  of  Burns's  Anno.  Stat,  tind.) 
1008,  gg  10,143,  10,233,  10,234,  for  the  taxa- 
tion of  BUch  sliarei,  deny  the  equal  protec- 
tion of  the  laws  liccause  they  make  no  al- 
lowance, aa  thej  do  in  tlie  case  of  domestic 
corporntions,  where  the  corporati 
property  taxed  within  the  state. 

TEd,  Note.— For  ntfaer  caaee,  lee  Cons 
Law,  Ceoi.  Dig.  JJ  3S.  40;  Dec.  Dig.  t 
Co.\ST[TUT[O.VAL  LiW   (J  229*  )— TAXATION 

(i    40*)  — EQUAL    Protectiow    of   tub 
Laws— Tahno  Shareb  or  Foreion  Cob- 

rOBATION. 

2.  Taxing  sbarps  of  foreign  corporations 
vhen  owneil  b;  inhabitants  of  the  state,  as 
is  done  bv  Burns's  Anno.  Stat.  (Ind.)  gf 
]0,]43,  10,233,  10,234,  does  not  den;  thi 
owner  the  equal  protection  of  the  laws  be 
cause,  in  the  case  of  domestic  corporations, 
it  ia  the  property,  and  not  the  shares,  which 
IB  taxed. 

[Ed.  Noto..-For  other  casai,  »«  Conslltullonal 
Law,  Cent.  Dig.  |  esS;  Dec  Dig.  I  ZZB:*  Tu- 
Btlon.  Cent.  Dig.  It  eS-K;    Dec.   Dig.  1  *l).*l 

CoMUEBCB    (t    74*)— State    Taxation  — 
Quakes  of  FoBKian  Cobpobatioh. 

3.  Taxation  of  shares  in  forei^  corpora- 
tinne,  owned  by  inhabitants  of  the  state, 
as  is  done  bv  Burns's  Anno.  Btat.  (Ind.) 
§§  10,143,  10.233,  10,234,  while  sbarea  in 
domestic  corporations  are  only  taxable  when 
the  property  of  the  corporation  is  not  f" 
empt,  and  not  taxable  to  the  corporati 
itself,  docs  not  violate  the  commerM  clause 
of  the  Federal  Constitntion. 


[Ed.  : 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 

which  alTirmed  a  judgment  of  the  Marion 
Circuit  Court,  enforcing  a  tax  on  the  shares 
of  stock  in  a  foreign  corporation,  owned  by 
k  resident  of  the  state.     Affirmed. 

See  also  same  case  below,  174  Ind.  143, 
90   N.   E.   TGO. 

I'he  facts  are  stated  in  the  opinion. 

Messrs.  Joaepli  F.  Cowern  and  Merrill 
Hoores  for  plakitifTs  in  error. 

Messrs.  Morton  S.  Hawklna,  Thomas 
M.  Honan,  Attorney  General  of  Indiana, 
James  E.  McCullough,  Edward  B.  Raub,  and 
Martin  M.  tlagg  tor  defendant  in  error. 


This  is  an  action  liron?''!  Uv  t;v  state 
of  Indiana  for  taxes  on  stock  of  a  Tenneasta 
corporation,  owned  by  the  principal  defend- 
ant. The  Indiana  statutes  purport  to  tax 
all  shares  ia  foreign  corporations  except 
national  banks,  owned  by  inhabitants  of 
the  state,  and  all  shares  in  domestic  cor- 
porations when  the  property  of  such  corpo- 
rations is  not  exempt  «r  is  not  taxable  to 
the  corporation  itself.  If  the  value  of  the 
stock  exceeds  that  of  tlie  tangible  taxable 
property,  this  excess  also  ia  taxed.  Burns's 
Anno.  SUt,  (Ind.)  1D08,  gg  10,143,  10,233, 
10,234.  The  declaration  was  demurred  to 
on  the  ground  that  the  statutes  were  con- 
trary to  the  commeroe  clause,  art.  1,  S  8,2 
and^the  14th  Amendment  of  the  Constitu-* 
tion  of  the  United  States.  Judgment  was 
entered  for  the  plaintiff  (174  Ind.  143,  BO 
N.  K  78Q),  and  a  writ  of  error  was  allowed. 

The  case  is  pretty  nearly  disposed  of  1^ 
Kidd  T.  Alabama,  1S8  U.  S.  730,  47  L.  ed. 
060,  23  Sup.  Ct.  Rep.  401,  where  the  r«a) 
matter  of  complaint,  that  the  property  of 
the  corporation  presumably  is  taxed  in 
I'ennessee,  is  answered.  See  also  Wright  v, 
Louisville  A  N.  R.  Co.  ISfi  U.  S.  219,  822, 
40  L.  ed.  ia7,  16S,  26  Sup.  Ct.  Rep.  18.  But 
it  is  said  that  tlie  former  decision  does  not 
deal  with  the  objection  that  the  statute* 
work  a  discrimination  against  stock  in  cor- 
porations of  other  states,  contrary  to  priii> 
ciples  often  recognized.  I.  M.  Darnell  4 
Son  Co.  V.  Memphis,  208  U.  5.  113,  58  L. 
ed.  413,  2S  Sup.  Ct.  Rep.  247.  Tbs  most 
serious  aspect  of  this  objection  is  that  tba 
statutes  of  Indiana  do  not  make  allowance 
if  a  foreign  corporation  has  property  taxed 
within  the  state.  But,  as  to  this,  It  is 
enough  to  say  that,  however  the  statutes 
may  E>e  construed  in  a  cass  of  that  sort,  the 
plaintiffs  in  error  do  not  show  that  it  is 
theirs,  and  that,  as  they  do  not  belong  to 
the  class  for  whose  sake  the  constitutional 
protection  would  be  given,  if  it  would,  thty 
cannot  complain  on  that  ground.  Smiley 
V.  Kansas,  106  U.  S.  447,  457,  40  L.  ed.  640, 
551,  25  Sup.  Ct.  Rep.  239:  New  York  ex 
rel.  Hatch  v.  Reardon,  204  U.  8.  IS2,  160,  51 
L.  ed.  416,  422,  27  Sup.  Ct.  Rep.  IBS,  II 
Ann.  Cms.  730.  If  Bpraigue  v.  Thompson, 
118  U.  8.  00,  30  L.  ed.  115,  6  Sup.  Ct.  Rep. 
086,  contains  an  Intimation  contrery  to 
this  rule,  the  decision  was  supported  on 
other  grounds,  and  the  rule  no  longer  is 
open  to  dispute.  Lee  v.  New  Jersey,  207 
U.  S.  67,  70,  62  L.  ed.  106.  107,  28  Sup.  Ct 
Rep.  22;  Southern  R.  Co.  v.  King,  217  U.  S. 
S24,  S34,  64  L.  ed.  608,  871,  30  Sap.  Ct 
Rep.  504 ;  Lindsley  v.  Natural  Carbonic 
Qas  Co.  220  U.  S.  61,  77,  78,  65  L.  ed.  3S9, 
377,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas.  1012C, 
leOi  Yazoo  t  M.  Valley  R.  Co.  v.  Jackson 
Vinegar  Co.  Dec  2,  1012  [226  U.  S.  &1I, 
57  L.  ed.  — ^,33  Sup.  Ct.  Rep.  40]. 


•For  otbar  cases  see  same  topic  A  |  >DidBiB  in  Dee.  *  An.  Dies.  UOT  to  date,  *  Rw'r  Ind«(« 
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Tht  only  difference  of  treatment  dlacloied 
b;  tbe  record  that  concernB  the  defendants 
is  that  the  state  taxes  the  property  of  do- 
mestic corporations  and  the  stock  «(  foi- 
aign  ones  in  simitar  case*.  That  this  ii 
«onai8tent  with  aubstantial  equali^  not- 
withstanding the  technical  differences  was 
decided  in  Kidd  v.  Alabama,  18B  U.  S.  T30, 
T32,  47  L.  ed.  GS9,  «72,  23  Sup.  Ct.  Rep.  401. 

Judgment  affirmed. 

(US  D.  B.  M.) 
XDWIH  M.  EEATL&7,  as  Receiver  ef 
American  Guaranty  Company  ol  Chicago, 
nnder  Appointment  of  the  Circuit  Court 
of  Kanawha  County,  Weet  Virginia, 
Appt., 

CARRIE  REBECCA  EOREY,  as  Executrix 
of  the  Will  of  Charles  La  Tour  Furey, 
and  also  in  Her  own  Right;  Edwin  A. 
Potter,    aa    Receiver    of    the    American 


of  Illinois,  et  al. 


CiBCurr 


CouBTS     ( I    883* )  —  EaKOB    t 

OOITBT— JOBISDICnOM  Bklow. 

A  decision  of  a  Federal  circuit  court  ir 
s  suit  against  a  foreign  corporation,  dis- 
missing a  petition  in  intervention  filed  by 
the  foreign  receiver  of  such  corporation, 
in  whicb  the  question  of  the  jurisdictloQ 
«f  the  court  over  the  defendant  was  raised, 
cannot  be  reviewed  in  the  Federal  Supreme 
Court,  as  presenting  a  question  of  jurisdic- 
tion, where  the  decision  ia  based  upon  the 
(round  that  no  title  to  the  corporate  aMsta 
passed  to  the  receiver  under  the  law  of  the 
«tate  of  his  appointment,  and  that  therefore 
Im  had  no  standing  in  court. 

too.  Note.— For  e&n  euse,  sm  Courts,  Cut. 
DTc  ji  icei-iou,  ICOI:  Dh.  DIS.  1  ISS;*  AppMl 
and  Ernir,  Cent.  Olg.  ||  m,  131,  00.  ttti,  nt5. 


A  PPEAL  from  the  Circuit  Court  of  the 
A  United  States  for  the  Northero  Distriot 
vl  Xllinois  to  review  a  decree  dismissing 
a  petition  in  intervention  Sled  by  a  foreign 
rcoeiver.     Dismissed  for   want  of   juriadie- 

Tbe  facts  are  stated  In  the  opinion. 

Messrs.  P.  W.  Houghton.  W.  B.  Ohll- 
ton,  George  B.  Edgerton,  and  Thcinaa  H. 
Gill  for  appellant. 

Hr.  Xjory  Uajer  for  appellees. 

^      Mr.  Justice  Holmes  delivered  the  opin- 
ion of  tho  court: 
lUa  la  an  appeal  from  the  drenit  court, 
«t4ken    by    an    Intervener    on    the    ground 
;  tkat  the  court  never  had'obtalned  Jnrisdic- 
■For  Dlhar  bubs  see  some  topic  *  I 


tiou  over  the  defendanL  n*  petition  to 
intervene  was  dismissed,  the  decree  declar- 
ing that  the  court  had  jurisdiction,  that 
there  was  no  equity  in  the  petition,  and 
that  the  petitioner  was  not  entitled  to  any 
of  the  relief  prayed  for.  The  court  allowed 
tiie  appeal,  but  certified  that,  in  its  opinion, 
no  question  of  jurisdiction  was  involved. 
The  appellant  contends  that  the  contrary 
appears  on  the  face  of  the  record.  United 
States  V.  Larkin,  SOS  U.  S.  333,  fi2  L.  ed. 
517,  es  Sup.  CL  Rep.  417;  Tbe  Jefferson, 
216  U.  8.  130,  137,  64  L.  ed.  126,  128,  30 
Sup.  Ct.  Rep.  64,  IT  Ann.  Caa.  907;  Hem- 
don-Carter  Co.  v.  Jamea  N.  Norris,  Son  ti 
Co.  224  U.  S.  400,  6fl  L.  ed.  867,  S2  Sup.. 
Ct.  Rep.  650. 

The  material  facta  are  these.  On  Feb* 
ruary  1,  1009,  there  was  filed  In  a  local 
court  of  West  Virginia  a  bill  for  the  disso- 
lution of  the  American  Guaranty  Company, 
a  corporation  of  that  state.  The  corpora- 
tion appeared  and  consented,  and  on  the 
same  day  a  decree  was  entered  dissolving 
the  corporation,  appointing  a  receiver  to 
whom  Keatlej  Is  successor,  and  directing 
him  to  take  the  steps  necessary  to  secure 
posteesion  of  the  company's  property  within 
the  jurisdiction  of  the  court.  By  the  char* 
ter  of  the  company  its  principal  office  waa 
to  be  in  Chicago,  and  in  fact  its  bank  de- 
posits, bonds,  etc.,  were  almost  wholly  there. 
On  February  2  the  suit  now  before  thla 
court  waa  brought  in  tbe  circuit  court  of 
the  United  States  for  the  northern  district 
of  Illinois  on  the  ground  that  the  West 
Virginia  receiver  had  no  authority  outsida 
of  his  state,  praying  for  a  receiver  and  the 
distribution  of  Uie  aasets  collected.  There 
was  an  appearance  and  consent  in  the  name 
of  the  corporation,  a  receiver  was  appoint- 
ed, and  he  proceeded  to  collect  tbe  osseta. 
It  is  stated  by  the  judge  in  hia  opinion 
that  more  than  7,000  out  of  the  7,030 
claims  againit  tbe  cMupany  had  been  pro- 
sented  In  the  cause.  On  October  87,  lOOS, 
the  West  Vit^nia  receiver  filed  his  petition 
of  intervention,  setting  up  that  the  corpo- 
ration, having  been  dissolved,  eould  not  ap-M 
pear  in  the  suit.  ^ 

*  Whether  the  exception  to  tha  general* 
rule  concerning  jurisdiction  of  appeals  like 
thia,  eatahliahed  by  Shepard  v.  Adama,  1S8 
U.  S.  018,  42  L.  ed.  002,  18  Sup.  Ct  Rep. 
£14,  and  Board  of  I'rade  v.  Hammond  El*- 
vator  Co.  1B8  U.  S.  424,  4S  L.  ed.  1111,  2S 
Sup.  Ct.  Rep.  740,  appliee  to  the  present 
caae,  and  what  may  be  the  merita  of  tha 
argument  againat  the  right  to  appear  in 
the  name  of  the  eorporation,  if  the  ques- 
tion is  open,  cannot  be  considered  until  tha 
petitioner's  right  to  present  that  argument 
made  out.  On  that  matter  wo  will  aa- 
me  that,  it  the  petiUonar  had  a  eaae  be- 
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loir,  the  denlkl  of  tht  rigbt  to  intervene  tm 
not  a  diseretioiuiTy  dcelBion,  and  flnsl  on 
that  ground.  Credit!  Commutation  Co.  v. 
United  States,  177  U.  S.  "^ll,  315,  318,  M 
L.  ed.  782,  78S,  78S,  20  Sup.  Ct.  Rep.  836. 
But  of  course  tba  petitioner'!  standing  in 
the  lower  court  depended  on  his  having 
title,  and  vaa  not  a  consequence  of  his  Vir- 
ginia appointment  alone,  Dnless  at  least  be 
got  a  title  hj  virtue  of  it,  as  it  was  provided 
by  statutn  in  express  terms  that  the  re- 
ceiver should,  in  Belfs  v.  Bundle  (Life  Aeso. 
of  America  v.  Bundle]  103  U.  S.  2Z£,  SS 
L.  ed.  337.  See  Great  Western  Min.  &  Mfg. 
Co.  V.  Ha^ri^  198  U.  S.  661,  674,  49  L.  ed. 
1183,  1167,  25  Sup.  CtEep.  770.  The  effect 
of  such  a  provision  need  not  be  considered 
in  this  case.  In  some  Instances,  at  least, 
it  would  be  enforced  outside  of  the  state. 
Bernheimer  v.  Convene,  206  U.  S.  S16,  534, 
61  L.  ed.  lies,  1176,  27  Sup.  Ct.  Rep.  755; 
Converse  t.  Minnesota  Thresher  Mfg.  Co. 
ei2  U.  S.  807,  G3  L.  ed.  654,  29  Sup.  Ct. 
Bep.  801;  Converse  r.  Hamilton,  824  U.  S. 
243,  EG7,  GO  L.  ed.  749,  754,  32  Sup.  Ct.  Rep. 

3(1G.     Bee  Chipman  v.  Manufacturers'  Nat. 

TBanlc,  lS6*MaM.  147-14B,  30  N.  E.  610; 
EaE.l-ell  V.  Merrill,  179  Mass.  1£0,  124,  60 
N.  E.  485.  The  statute  of  West  Virginia, 
on  the  other  band,  provides  for  the  appoint- 
ment of  receivers  to  "talcs  charge  of  and 
administer"  the  assets,  and  for  the  bringing 
of  suit  and  the  convej'anee  of  property  in 
the  corporate  name  thereafter.  Code,  chap. 
S3,  SS  G8,  89.  It  seems,  to  be  sure,  that  in 
September  and  October  the  local  West  Vir- 
ginia court  purported  to  authorise  and  con- 
flrm  a  deed  bf  a  special  commissioner  to 
the  receiver,  but  if  the  statute  did  not  it- 
self constitute  the  receiver  the  universal 
•necessor  of  the  corporation  (see  Chipman 
T.  Uanufscturers'  Nat.  Bank,  156  Mass. 
147-140,  30  N.  E.  610),  it  may  be  doubted 
whether  the  deed  had  extraterritorial  effect. 
Bee  Fall  t.  Eastin,  216  U.  8.  1,  54  U  ed. 
«6,  23  LJt.A.(N.8.)  924,  30  Sup,  Ct.  Kep. 
S,  IT  Ann.  Csa.  853.  The  argument  is 
•trong  to  support  the  judgment  of  the  court 
below  that  no  title  passed. 

Rigbt  or  wrong,  that  was  the  decision  of 
the  circuit  court,  and  it  is  obvious  that  a 
dismissal  of  the  petition  on  that  ground 
does  not  warrant  a  direct  appeal,  whether 
the  court  had  jurisdiction  or  not  The 
eourt  had  jurisdiction  over  the  intervention 
and  decided  against  it  on  the  merits.  That 
question  logically  and  chronologically  pre- 
ceded any  question  of  jurisdiction  in  the 
principal  case.  The  question  of  jurisdictitm 
In  the  principal  caae  was  not  yet  open,  as 
tbere  had  been  no  Anal  decree  therein,  and 
as,  by  virtue  of  the  decision  that  the  Inter- 
vener bad  no  standing,  the  question  could 
Bot  be  raised  by  him.    The  form  of  the  de- 


cree really  made  it  impoMible  for  this  ap- 
peal to  be  entertained,  but  we  have  dia- 
cussed  the  case  and  stated  the  facts  more 
at  length  in  order  to  explain  that  the  judge 
was  right  in  his  certificate,  and  could  not 
have  acted  otherwise  upon  his  view  of  tba 
West  Virginia  law. 
Appeal  dismissed. 

iSX  U.  S.  174.) 

SARAH  K.  S:tl.r-:AN,  Wiiiow  of  Natlianiel 

H.  McLean,  Appt, 

UNITED  STATES. 
Courts  (|  440* )— Court  or  Claims— Cu- 

JlUi;.ATlVE   JUBIBDICTIOW. 

1.  Jurisdiction  of  the  court  of  claims  to 
entertain  a  claim  against  the  United  States 
under  a  private  relief  act  was  not  excluded 
because  that  statute  directed  tlie  proper 
accounting  oITicers  to  settle  snd  adjust  the 

[Ed. 'Note.— For  otber  caiea.  h»  Courts.  Cent. 
Die.  91  11S8-UG3.  117^  1171.  ii;e,  ]1.°d.  iijU  Dec 
Dig.  t  MS.'l 

STaruTES   (I  217* )— CossTBUCTioN— Com- 
IIITTBK  Repobts. 

2.  The  reports  of  committees  of  tha 
House  of  RenresenUtives  and  the  Senata 
may  be  consulted  as  an  aid  to  sBL-ertaining 
the  motive  of  Congress   in   passing  a  stat- 

[Ed.  Not*.— For  otber  cane),  see  StktutBa.  Cant. 
Dig.  i  291;    Doc.  DLs.  I  ZIT.*] 

Atnrr  and  Navt  (|  IS*)— Pat— '•Emoui* 

KENTS' '— Bei  nstatement. 

8.  Commutstion  for  forage  for  two 
horses,  actuallv  liept  and  used  by  an  ex- 
Army  officer  after  liis  rmtignation  from  the 
Army,  and  servants'  pay  for  not  more  than 
two  servants  in  bis  private  employ,  are 
embraced  in  the  private  relict  act  of  Feb- 
ruary 24,  1005  {33  Stat,  at  L.  800,  chap. 
777),  by  which  the  prnper  accounting  offi- 
cers were  directed  to  settle  and  adjust  to 
the  widow  of  such  officer  all  back  pay  and 
emoluments  which  would  have  been  due 
and  payable  to  him  from  the  date  of  his 
resignation  to  the  date  of  his  reinstata- 
ment,  since  these  are  "emoluments"  to 
which  he  would  have  been  entitled,  under 
the  acta  of  March  30,  1S14  (3  Stat,  at  L. 
114,  chap.  37],  April  24,  1318  (3  Stat,  at 
L.  209,  chap.  69),  July  17,  1802  (12  Stat. 
at  L.  G94,  chap.  200),  and  March  3,  1885 
(13  Stat  at  L.  487.  chap.  70),  bad  he  re- 
mained in  actual  service. 


Itbercs 


Argued  November  8,  1012.    Decided  Deceia- 
ber  23,  1012. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  granting  a  part  of  tba 
relief  claimed  under  a  private  relief  set.  Ba- 
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Tened  KDd  remanded  lor  further  proceed- 
inga- 

See  lame  cute  below,  45  Ct.  CI.  9S. 

The  facta  are  stated  in  tbe  opinion. 

Mr.  Archibald  King  for  appellant. 

Hr.  Wllliun  W.  Scott.  Aasistsnt  At- 
torney, and  AMistftnt  Attorney  OenenU 
Jobn  Q.  Thompson,  tor  appellee. 

JF  *Mr.  Juetice  McKenuK  dellvei«d  the  opin- 
ion of  the  court: 

Tbe  question  in  the  caM  la  tlie  extant 
«t  relief  to  which  appellant  la  entitled  un- 
der the  following  act  of  Congreaa,  paaaed 

tiFebruar;  24,  ISOS: 

f  *  Thftt  tbe  proper  accounting  ofBoers  be, 
and  they  are  hereby,  directed  to  settle  and 
adjnst  to  Sarah  K.  McLean,  widow  of  the 
late  Lieutenant  Colonel  Nathaniel  H.  Ue- 
Lean,  all  back  pay  and  etnolumenta  that 
would  have  been  due  and  payable  to  the  laid 
Nathaniel  B.  McLean  as  a  major  from  July 
twenty-third,  eighteen  hundred  and  sixty- 
four,  to  the  date  of  his  reinatatement, 
March  third,  eighteen  hundred  and  aeTenty- 
five,  and  that  the  amonnt  found  due  by 
•aid  adjustment  is  hereby  appropriated,  to 
be  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated."  33  Stat,  at 
L.  806.  chap.  777. 

McLean  entered  the  United  States  Mili- 
tary Academy  July  1,  1S44,  graduated 
therefrom,  and  was  appointed  brevet  sec- 
ond lieutenant  in  the  Army  July  1,  1848, 
and  served  until  the  year  1804,  when,  hav- 
ing attained  the  raalc  of  major  and  aasist- 
*nt  adjutant  general,  he  resigned,  his  reaig- 
Bation  being  accepted  July  23,  1SS4.  By 
act  of  March  3,  1S7S  (18  Stat,  at  L.  chap. 
187,  p.  616),  Congress  authorized  tbe  Presi- 
dent to  appoint  Major  McLean  to  fill  the 
Ant  vacancy  which  might  occur  in  tbe  low- 
eat  grade  of  the  adjutant  general's  depart- 
ment, "or,  if  he  shall  deem  it  best,  to  reln- 
•tate  and  retire  him  with  the  rank  to  which 
fce  would  have  attained  in  sarrlce  at  the 
date  of  the  passage  of  this  act."  Under  this 
authority  Major  McLean  was  reinstated 
«ad  placed  on  the  retired  list  as  lieutenant 
«olonel  and  assistant  adjutant  general,  to 
rank  from  March  3,  187C.  Ha  continued  in 
that  rank  until  his  death,  whieh  occurred 
June  26,  1684.  From  the  date  of  the  ae- 
eeptance  of  his  resignation,  July  23,  1804, 
to  the  date  of  his  reinstatement,  March  3, 
1876,  he  received  no  pay.  This  interval  is 
provided  for  by  Uie  act  of  February  84, 
1905,  supra. 

Under  that  aet  appellant  presented  a 
daim  to  the  Auditor  of  the  War  Depart- 
ment, who  allowed  her  pay  and  persona! 
subsistencB  which  would  have  been  due  her 

Sknabond  from  the  date  of  tbe  acceptance 

Pid  hk'reaignation,  July  83,  1804,  to  the 


date  of  his  reinstatement,  March  S,  1876, 
but  disallowed  a  claim  made  by  her  for 
forage  and  servants*  pay.  He  disallowance 
was  confirmed  by  the  Comptroller  of  the 
Treaaury.  This  action  was  then  brought  in 
the  court  of  claims.  Tbe  court  sustained 
the  accounting  officers  as  to  forage  and 
servants'  pay,  saying:  "As  an  officer  of  his 
grade,  plaintilTs  intestate  was  entitled  to 
two  servants  and  to  forage  for  two  horse* 
had  he  remained  in  the  military  eervica. 
But  the  officer  resigned,  and  such  voluntary 
retirement  from  the  service  operated  to  de- 
prive the  officer,  by  his  own  act,  of  the 
opportunity  to  draw  the  allowances  inci- 
dent to  tbe  keep  of  two  servants  and  two 
horses."  As  to  those  two  items  the  pe- 
tition was  dismissed.  The  court,  however, 
decided  that  tbe  claim  for  a  ration  Is  anal> 
ogouB  to  longevity  pay  and  is  on  a  differ- 
ent  basis.  The  court  said:  "The  officer,  by 
tliB  act  of  reinstatement,  became  entitled  to 
compensation  for  and  during  the  whole 
period  of  serviee,  with  the  consequent  nt> 
tion  increase  incident  to  the  services  sap- 
poeed  to  have  been  rendered  for  the  time 
set  forth  in  the  petition.  It  is  all,  strict- 
ly speaking,  'pay  proper*  .  ,  .  This  en- 
titles the  plaintiff  to  ^82.75  in  addition  to 
the  amount  allowed  by  the  accounting  offi- 
cers.'* Judgment  was  ordered  and  entered 
for  that  sum.     45  Ct  CI.  85. 

The  jurisdiction  of  the  court  of  claims 
to  entertain  the  action  was  attacked  la  that 
court  and  is  attacked  here,  the  contention 
being  that  the  act  for  the  relief  of  appel- 
lant "constituted  tbe  accounting  ofBeers, 
and  not  the  courts,  the  tribunal  to  settle 
tbe  accounts."  The  court  ruled  against  the 
contention,  and  rightly.  It  is  not  necessary 
to  repeat  its  reasoning.  The  duties  of  the 
accounting  officers  were,  as  the  court  said, 
administrative,  not  judicial,  and  as  tbe 
rights  of  appellant  arose  under  an  act  of 
Congress,  the  court  had  jurisdiction  to  de- 
termine them.  Medbury  v.  United  States, 
173  U.  B.  492,  43  L.  ed.  779,  19  Sup.  CL 
Bep.  603. 

Upon  the  merits  certain  acts  of  Congress^ 
besides  that'for  the  relief  of  appellant  are? 
pertinent  to  be  considered. 

The  aet  of  July  17,  1802  (12  Stat,  at  L. 
504,  ehap.  800),  provides  that  majors  shall 
be  entitled  to  draw  forage  in  kind  for  two 
horses,  and  that  in  case  forage  In  kind  can- 
not be  furnished  by  the  proper  department, 
officers  may  commute  tbe  same  according 
to  existing  regulationa.  The  act  of  April 
24,  1810,  g  12  (3  Stat,  at  L.  290,  chap.  00), 
Axes  the  money  value  of  forage  at  (8  per 
month  for  each  horse  when  the  same  shall 
be  commuted.  But  it  is  provided  "that  nei- 
ther forage  nor  money  ahall  be  drawn  by 
officers  but  tor  horses  actually  kept  by  them 
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in  the  aervice."  The  act  of  July  15,  1870 
(16  Stat,  at  L.  320,  chap.  204),  provides  a 
Dew  pay  syetem  for  officers  of  the  Army, 
aboliabing  commuted  forage  and  all  such 
emolumenta  by  including  tliem  in  pay 
proper. 

Under  the  acU  of  March  30,  1614,  ;§  B 
and  10  (3  Stat  at  L.  114,  chap.  37),  April 
24,  1616,  supra  and  Marcli  3,  1B6S  (13 
Stat,  at  L.  487,  cliap.  70),  and  the  Army 
Hegulations  in  force  from  July  24,  1864, 
to  July  14,  I6T0,  there  would  have  been  due 
and  payable  to  McLean,  aa  an  emolument 
in  the  grade  of  major,  servants'  pay  and 
allowance  for  ai  many  scrvanta,  not  exceed- 
ing two,  as  were  actually  kept  by  blm  at 
bis  expense,  at  the  rate  of  pay,  ration,  and 
clothing  allowance  of  a  private  soldier  in 
the  Army  for  each  servant  ao  kept.  ISy 
other  acts  of  Congress  commiesioncd  officers 
other  than  general  oITicers  were  entitled  to 
receive  one  additional  ration  per  diem  for 
every  five  years  of  service,  which  had  a 
commuted  value  at  various  sums  until 
July  28,  ISOT,  when  it  became  30  centa. 

The  court  of  claims  found  that  from  the 
date  of  the  acceptance  of  McLean's  resigna- 
tion until  September  23,  1B04,  be  bad  one 
servant  in  his  employment  on  the  trip  from 
Portland,  Oregon,  the  plaM  of  his  reaigna- 
tion,  to  his  home  in  Cincinnati,  Ohio,— time, 
a  two  months.  From  the  latter  date  to  July 
•  14,  1870,  inclnaive,  be  bad  servants  in  •bis 
private  employ,  but  how  many  is  not  satis- 
factorily established  from  the  evidence.  The 
servants  were  not  enlisted  men  ol,  or  con- 
nected with,  the  Army.  From  the  dates  be- 
fore mentioned  he  owned  two  horses,  one 
used  occasionally  for  a  saddle  horse,  but 
tbey  were  generally  used  for  his  private 
carriage. 

The  question,  then,  is  whether,  under  the 
facta  aa  found  and  the  acts  of  Congress 
above  stated  in  regard  to  officers'  pay  and 
allowance  and  the  act  for  the  relief  of  ap- 
pellant, she  ia  entitled  to  the  commuted 
Talne  of  forage  which  would  have  been  due 
and  pavable  to  her  husband  as  a  major  from 
Beptem'ber  24,  16C4,  to  July  14,  1870,  and 
•ervants'  pay.  Urging  the  negative  of  the 
question,  and  in  support  of  the  decision  of 
the  court  of  claims,  it  is  contended  that,  for 
the  period  specified,  McLean  was  not  in  tbe 
service  of  tbe  United  States,  and  tlierefore 
did  not  have,  and  could  not  have  had,  any 
horses  or  servants  "actually  kept  in  aerv- 
ice"  by  him,  as  required  by  the  act  of 
April  24,  IBIB,  supra.  To  the  contention 
appellant  opposes  the  purpose  and  words 
of  the  statute.  She  asserts  that  the  prompt- 
ing of  the  act  was  to  repair  an  injustice 
done  to  Major  McLean,  and,  to  support  the 
assertion,  she  refers  to  the  reports  of  the 
eonunittees   of    the   House    of   Representa- 


tives and  that  of  the  Senate,  Fifty-third 
Congress.  The  reference  ia  justified 
(Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214 
U.  B.  320,  333,  63  L.  ed.  1013,  1010,  20  Sup. 
Ct.  Rep.  671;  Northern  P.  R,  Co.  ».  Wash- 
ington, 222  U.  S.  370,  3B0,  66  L.  ed.  237, 
240,  32  Sup.  Ct  Bep.  160),  and  gives  anp- 
port  to  the  contention  that  the  cireum- 
atances  which  preceded  and  provoked  Major 
Mclxan's  resignation  appealed  to  Congress, 
and  to  redress  its  consequences  Congress  au- 
thorized bis  reinstatement,  and,  to  make  it 
complete,  passed  tbe  act  of  February  24, 
1909. 

It  certainly  may  be  assumed  that  tbe  act 
was  not  a  simple  gratuity.  Public  moneys 
are  not  appropriated  as  mere  gifts.  They 
are  appropriated  in  recognition  and  reward 
of  merit  or  in  recompense  for  service,  or,  oax 
it  may  be  inferred  in  the  present  case,  rep-* 
aration  tor  Injustice  done.  Keeping  this  in 
mind,  the  extent  of  the  relief  granted  to 
appellant  may  be  determined.  Indeed,  tha 
plain  directness  of  tbe  act  ot  Congress 
leaves  nothing  to  interpretation.  The  prop- 
er accounting  officers  are  directed  to  settle 
and  account  to  her  "all  back  pay  and  emolu- 
ments that  would  have  been  due  and  pay* 
able"  to  her  huaband  as  a  major  of  the 
United  States  Army  from  July  23,  1664,  to 
March  3,  1875.  The  words  are  all-compre- 
hensive. They  embrace  all  the  compensa- 
tion, perquisites,  and  dues  to  which  he  wa» 
entitled  as  an  officer.  About  back  pay  ther* 
is  no  question.  The  accounting  officers  al- 
lowed the  pay  of  tbe  designated  rank  and 
the  personal  subsistence  which  would  bar* 
been  due  and  payable  to  the  deceased  offi- 
cer. The  court  of  claims  extended  the 
definition  of  "pay"  lomenbat  farther,  and 
included  in  it  "ration  increase  incident  to 
the  service  supposed  to  have  been  rendered 
for  the  time  set  forth  in  the  petiUon." 
And,  necessarily,  for  "service  supposed"  it 
the  attribution  of  the  act  of  Congress,  not 
service  rendered  or  possible  to  be  rendered. 
But  the  supposition  which  la  made  efficient 
to  give  pay  is  sought  to  be  halted  at  "emol- 
uments," and  the  contention  is  advanced,  a> 
ne  have  seen,  that  they  must  be  considered 
aa  including  only  allowances  or  reimburse- 
ment for  expenses  actually  incurred  while 
in  the  service  of  the  United  States.  The 
contention  is  not  justified.  The  act,  Id  or- 
der to  make  its  relief  complete,  treats  th» 
oSicer  and  compensates  him  as  though  he 
had  been  in  actual  service  from  the  dats 
of  his  retirement  to  the  date  of  his  rein- 
atatement.  It  is  in  this  aspect  that  we 
must  apply  it.  He  ia  to  l>e  regarded  for  th« 
time  Btated  to  have  been  in  the  Army  of 
the  United  States,  entitled  to  pay,  enUtled 
to  emoluments,  the  latter  aa  mucb  as  tha 
former.      Tbe   worda   of   the   atatute   mok* 


■lofGooglc 


1912. 


WOOD  T.  A.  WILBBKTS  SONS  BHINOLS  *  L.  00. 


US 


no  diatinctian  betwMn  tbem.  WhftUTer  U 
dineted  to  be  Mttled — pi.;  ar  emolumentB 
9 — ia  for  compenaa.tloii.  not  tor  actual  lerv- 
?ie*,  but  far*  attributed  eerviee.  This,  we 
repeat,  is  the  teheme  of  tha  atatutc  and  the 
test  of  its  application.  It  is  difficult  to  deal 
with  a  distinction  between  pay  and  emolu- 
mcDts.  Both  are  reward*  or  eompenaation, 
the  one  no  more  than  the  other,  for  "serv- 
ice supposed."  To  sa]'  that  one  ts  certain 
knd  the  other  eontirgent  ha*  no  meaning  in 
the  sitnation  of  Msjar  McLean.  He  could 
not  have  performed  the  condition  upon 
which  either  depended  under  the  then-exist- 
ing law,  and  to  distinguish  between  them 
notwithstanding  is  to  enter  a  mace  ol  ir- 
ivlevant  consideration*.  The  enactment  is 
— and  we  return  to  it  a*  it*  own  best  in- 
terpreter— "that  the  proper  accounting  ofB- 
oers  be,  and  they  are  hereby,  directed  to 
■«ttle  and  adjust  to  Sarah  K.  McLean, 
widow  of  the  late  Lieutenant  Colonel  Na- 
thaniel U.  McLean,  all  back  pay  and  emolii- 
■•«nt«  that  would  have  been  due  and  pay- 
able" to  him  "aa  major,  from  July  23,  1804, 
t«  the  data  of  bis  reinstatement,  March  3, 
1676.  ..."  It  is  manifest  that  the  sup- 
position of  service  by  tha  officer  Is  at- 
tributed to  both  pay  and  emolnments.  Un- 
der that  supposition,  what  essential  differ- 
enee  ie  there  between  themt  Fay  and  emol- 
nments are  but  expressions  of  value  used 
to  give  complete  recompense  to  a  deserving 
officer.  Their  asaoclatioa  was  deliberate; 
emoluments  were  additive  to  pay,  and  the 
diroetion  as  to  them  is  as  substantive  a*  the 
direction  as  to  it,  and  qualified  by  no  other 
Kmdition.  Of  what  consequence,  then,  how 
they  ma;  be  defined  I  They  may  be  called 
'indirect  or  contingent  remuneration,"  a* 
they  have  been  called;  it  may  be  said,  as 
It  has  been  said,  that  "they  are  sometimes 
in  the  nature  of  compensation  and  *ome- 
times  in  the  nature  of  reimbursement." 
But,  however  they  be  defined.  Congress  haa 
grarted  tbem,  and  advisedly,  knowing  Ma- 
jor McLean'*  situation,  knowing  that  they 
included  allowance  for  servants  and  forage 
for  horses,  and  knowing  that  while  the  *erv- 
Uita  and  horsea  could  not  have  been  used  by 

Shim  in  the  service  of  the  United  SUtes, 
,  they  could'have  been  used,  as  they  were 
wsed,  and  aaeribed  to  that  service.  With 
this  knowledge  and  with  fuli  understanding 
•f  what  it  was  doing.  Congress  directed  the 
accounting  officer*  "to  settle  and  adjust  all 
back  pay  and  emoluments."  To  decide 
•therwise  Is  to  say  that  Congress  gave  a 
right  and  took  it  away  at  one  and  the  same 
instant;  or,  in  soma  confusion  of  mind,  in- 
tended to  withhold  it  by  using  the  apteat 
word  to  confer  it. 

Tha  government  realises  the  situation  and 
nttampta  to  azplain  or  eacape  it.    Its  ar- 


gument is  somewhat  peculiar.  Its  oonten- 
tion  is  that  Major  McLean,  1^  hia  reaig- 
nation,  "^nat  be  considered  as  having  in- 
tentionally [and  the  word  ts  especially  em* 
phaaiaed]  placed  himself  without  the  serv- 
ice of  the  United  States,"  and  so,  having 
voluntarily  separated  himaelf  from  the  serv- 
vice,  he  was,  and  his  widow  is,  unable  to 
furnish  the  certificate  required  by  statute 
to  secure  commutation  for  forage  and  serv- 
ants' pay.  Of  course,  he  was  out  of  the 
Army.  If  he  had  not  been  out  of  the  Army 
there  would  have  been  no  necessity  tor  the 
act  of  Congress;  and  we  cannot  consider 
the  condition  which  made  the  act  necessary 
a  reason  for  defeating  it.  The  plain  mo- 
tive of  the  act  exposes  the  weakness  of  the 
contention.  If  we  keep  in  mind  the  pur- 
pose which  impelled  the  enactment  in  tw. 
half  of  Mrs.  McLean,  we  will  have  no  difB- 
DULty  in  deciding  how  adequate  its  lan- 
guage is  to  accomplish  it,  "All  back  .  .  . 
emoluments"  are  the  words  used.  "All"  ex- 
cludes the  idea  of  limitation,  and  the  word 
"emohimenta"  is  the  most  adequate  that 
could  have  been  used.  It  especially  ex- 
presses the  perquisites  of  an  office,  and  it* 
use  in  conjunction  with  "pay"  make*  the 
restitution  of  the  statute  complete. 

Judgment  dismissing  the  petition  as  to 
forage  and  servants'  pay  reversed,  and  the 
case  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

(tM  tr.  B.  n*.y 
WALLACE  WOOD,  JR.,  Trustee  In  Bank- 
ruptcy of  Edward  D.  Lecbe,  Appt., 


Appeal  and  Erbob  (|S  181,  719*)— Ques- 
tions Not  Raised  Below  —  Neccssitt 
or  AsnonKa  E^bbok. 

1.  Objections  not  made  in  the  court  be- 
low, or  not  assigned  ss  error  on  appeal, 
cannot  be  considered  in  the  appellate  court. 

[Ed.  Note,— For  otber  esses,  se«  Appail  and 
Error,  Cent.  Dig.  R  U*1-UB1,  1167,  IIM,  U60, 
ttSl-IMl,  tUO;    Dec  Dig.  fj  ISl.  71S.*] 

BAitKBOFTCT  (I  292*)— Action  bt  Tbus- 

T^t-^  UBIBDICTION--C0NSKNT. 

2.  The  consent  of  the  defendant  is  still 
essential  to  sustain  the  jurisdiction  of  a 
Federal  district  court  of  &  suit  hy  a  trustee 
in  bankruptcy  to  recover  the  property  of 
the  bankrupt  in  the  posaeaaion  of  a  third 
person,  under  a  conveyance  which  was  nei- 
ther given  as  s  preference  nor,  assuming  it 
to  be  fraudulent,  made  within  four  month* 
of  the  bankruptcy  proceedings,  notwith- 
standing the  changes  made  by  the  act  of 
February  6,  1903  (32  Stat,  at  L.  767,  chap. 
4ST,  U.  S.  Comp.  Stat.  Supp,  1011,  p.  1493), 
in  the  bankrupt  act  of  July  1,  ISSS  (30 
Stat,  at  L.  E44,  chap.  641,  U.  S.  Comp.  SUt 
1901,  p,  341S),  hy  adding  to  t  23b,  which 
requires   such   consent,   the   words,  "except 
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wultM  for  th«  reconry  of  proparW  under 
f  60,  lUbdlvUion  b,  mnd  g  67,  mDdi'rMon  •," 
whieh  MctioDB  relate  to  preferantUl  «r 
fnudnlent  ooDTaT&nces  mada  within  foor 
months  ol  the  bankruptcj  proceeding,  Aod 
Amending  |  70«,  so  u  to  giTS  tJM  banlc- 
ruptcT  court  oonounent  jurisdiction  with 
the  state  courts  of  auita  b^  the  trustee  to 
•et  Mide  ajijr  transfer  which  tuy  creditor 
might  hsTC  svoided,  tinoe  theae  provisions 
must  be  eonatmed  to  confer  jurisdiction  of 
the  subject-matter  of  the  suit,  but  not  of 
tlie  panon  of  the  defeadant. 

[Bd.   Nets.— For  otiat  ewna,  see  BMkrniitanr, 
CwiL  Dl(.  n  UO,  tu,  as,  et;   Deo.  DIs.  I  m.*! 


APPEAL  from  the  Distriot  Court  of  the 
Unit«d  States  for  the  Eastern  District 
of  Louisiana  to  review  a  decree  diamiHing, 
for  the  want  of  jurisdiction  over  the  de- 
fendant, a  snit  by  a  tmatee  in  bankruptcy 
to  recover  property  of  the  bankrupt  in  the 
{MBsession  of  a  third  person.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Metirc.  Beojamln  Rtoe  FonuAii  and 
William  Lee  Hughes  for  appellant. 

Messrs.  Cl&rence  Bamnel  Sebert  and 
Walter  Ouion  for  appellees. 

s. 

f  Mr.  Justice  McKenns  delivered  the  opin- 
ion of  the  court: 

The  case  i)  here  on  a  question  of  juris- 
diction. Appellant  brought  suit  in  the  dis- 
trict court  November  3,  ISOO,  as  trustee  of 
one  Edward  Douglas  Leche,  to  set  aside  a 
sale  of  lands  made  by  Leche  to  appellee,  A. 
Wilbert's  Sone  Shingle  &  Lumber  Company, 
herein  called  the  shingle  and  lumber  com- 
pany, and  to  account  tor  the  rents  thereof 
or  the  proceeds  of  the  land  that  may  have 
been  sold,  and  to  otherwise  render  a  full 
account  to  appellant  of  the  transactions 
with  Leche,  individually  or  otherwise. 

Appellees,  on  the  3d  of  December,  1909, 
filed  an  exception  to  the  jurisdiction  of  the 
court,  alleging  as  cause  thereof  that  they 
were  domiciled  in  the  pariah  of  Iberville, 
■nd  that  the  court  was  without  jurisdiction 
over  their  persons  and  over  the  subject-mat- 
ter ol  the  litigation.  A  demurrer  to  like 
effect  was  filed  on  the  10th  of  December, 
and  stated  that  it  was  "by  way  of  amend- 
ment to  the  form  of  demurrer  filed  herein 
on  December  S,  leOS." 

The  demurrer  was  sustained.  The  court 
aaid:  "From  the  oral  argument  and  brief 
filed  ft  is  evident  the  trustee  brings  his  ao- 
tion  under  the  provisiona  of  |  TO,  sub- 
divieion  e,  of  the  bankruptcy  act,  and  the 
bill  does  not  diacloae  any  cause  of  action 
snder  either  3  60,  aubdivision  b,  or  S  67, 
■For  otlisT  UHS  ■••  asina  tople  A  i  Mi 


subdivision  e;  and  therefore^  by  Tirtna  of 
the  authority  of  Hull  r.  Burr.  8S  a  C.  A. 
61,  16S  Fed.  945,  this  court  has  no  jiuia- 
diction  to  entertain  the  suit  except  by  the 
oousent  of  the  defendants."  Tbe  hill  was 
dismissed  without  prejudice  to  complainant 

The  certificate  of  the  judge  recites  that 
the  sole  question  decided  by  him  and  certi- 
fied to  this  court  was  whether  or  not  the 
district  court  "has  jurisdiction  in  behalf 
of  the  trustee  in  bankruptcy  to  reoover  aa- 
sets  of  the  banlErupt  from  a  third  petSMi 
under  a  revocatory  action  allowed  nnder  the 
law  of  Louisiana,  of  on  insolvent,  without 
the  consent  of  the  defendant,  under  the 
bankrupt  act  as  amended  in  IBOS  [82  Stat. 
at  L.  797,  chap.  487,  U.  S.  Comp.  SUt.  Snpp. 
1911,  p.  H93]." 

There  are  some  minor  questions  presenfr| 
ed  by  the  briefof  counsel  of  which  we  mnat? 
first  dispose.  It  was  contended  in  the  court 
below  that  the  appellees,  by  entering  a  for> 
mal  appearance,  waived  their  right  to  ob- 
ject to  the  jurisdiction.  But  they  at  tba 
same  time  filed  an  exception  to  tbe  juria- 
dictioB,  and  the  district  court  decided  that 
the  two  papers  should  be  considered  togeth- 
er, and,  so  considering  them,  held  that  they 
could  not  be  regarded  as  a  consent  on  the 
part  of  the  defendants  to  suteiit  themselres 
to  the  jurisdiction  of  the  court.  The  rul- 
ing ia  not  assigned  aa  error.  It  ia  urged 
further  that  neither  the  exception  nor  the 
demurrer  complied  with  the  thirty-flrat 
equity  rule,  in  that  the  appellees  did  not 
make  affidavit  thst  they  were  not  inter- 
posed for  delay.  It  is  sufficient  to  answer 
that  the  objection  woa  not  made  in  the  court 
below  and  is  not  assigned  as  error  on  tbia 
appeal.  We  therefore  pass  to  the  consider- 
ation of  the  question  certified. 

The  bill  charges  with  much  eireumstaii- 
tial  detail,  which  it  Is  not  possible  to  brief- 
ly  state  or  analyze,  that  the  lumber  and 
shingle  company  and  its  president,  Frederio 
Wilbert,  had  entered  into  a  conspiracy  with 
the  Itanicrupt  and  certain  other  parties  by 
whiob,  on  June  6,  1906,  the  shingle  and 
lumber  company  acquired  title  to  certain 
plantations  belonging  to  the  bankrupt,  situ- 
ated in  the  parish  of  Iberville,  Louisiana. 
The  purpose  of  the  conspiracy.  It  is  eharged, 
was  to  conceal  from  his  creditors  the  bank- 
rupt's assets  and  property,  and  to  protect 
them  from  the  pursuit  of  his  creditors,  with 
the  understanding  that  when  he  got  his  dis- 
charge in  bankruptcy  the  property  was  to 
be  transferred  to  him.  It  was  prayed  that 
the  sale  to  he  set  aside  and  the  defendanta 
be  decreed  to  convey  the  lands  to  complain- 
ant in  trust  for  the  creditors  of  the  bank- 
rupt. Without  further  detail  of  the  bill, 
we  shall  assume,  for  the  purpose  of  the  con- 
sideration of  the  question,  that  it  at«tei 
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taeta  nillldMt  to  eoutitnt*  «  groand  of 

bielief  if  the  eonrt  hava  Jnriidiction. 

«  *  The  bftnkmptc;  act  i*  Taiy  eoinprehen- 
rir*  of  th»  whole  subject  of  bajikruptcj'.  It 
cnatM  eourti  of  banlcruptcr  Uid  u  full  in 
ita  proriaiona  for  the  coUectioo  knd  preMr- 
Tstion  of  th«  estaU  of  the  bankrupt  through 
tnutoM  appointed  bj  creditora,  who  are 
fivan  power  to  bring  auita  to  recover  tha 
^apert7  of  the  bankrupt  which  has  baen 
ocHLvayed  hj  him  ia  fraud  of  hit  creditora, 
or  to  give  a  preference  to  wnj  ol  themj  tha 
porpoae  of  the  act  being  to  Mcure  an  equal- 
itj  of  diatribution  of  the  aaaeta  of  tha  bank- 
mpt  among  hia  creditora. 

Seetion  £3a  givea  juriadietion  of  cuch 
anit*  to  tlia  circuit  courta  of  the  United 
Btataa  which  Involve  controveraiea  at  law  or 
in  equity,  as  diatinguiihed  from  praceedinga 
in  bankruptcy,  "in  the  same  manner  and  to 
the  lama  extent  onlj  aa  though  bankruptcy 
proceedioga  bad  not  been  initituted,  and 
Buch  controveniea  had  been  between  the 
bankrupt!"  and  tha  "advene  elaimanta." 
[30  SUL  at  L.  6S2,  chap.  S41,  U.  S.  Comp. 
SUt.  Gupp.  1911,  p.  14BB].  Bj  Bubdiviiion 
b  of  I  23  it  ia  provided  tbat  auita  iiy  the 
tmatee  ahall  only  l>e  brought  or  proaecuted 
irtiere  the  bankrupt  might  have  brought  or 
proaecuted  them  if  proceedingB  in  bank- 
mpt^  had  not  been  instituted,  nnlesa  hy 
wmaent  of  the  propoaed  defendant;  "except 
mtit*  {or  tha  reoovery  of  property  under  g 
SO,  t»b<Hviaio»  6,  omd  |  07  iuhdioieion  e." 
Hie  word*  in  italic*  were  added  aa  amend- 
ment by  act  of  February  S,  1803,  chap.  4ST, 
I  S,  S8  SUt.  at  L.  797,  U.  S.  Comp.  Stat 
Supp.  1911,  p.  1493.  Upon  them  the  queB< 
tion  in  tha  eaae  turns.  Prior  to  the  amend- 
ment, and  passing  on  §  23  aa  originally  en- 
acted, this  court  decided  in  Bardea  v.  First 
Nat.  Bank,  178  U.  S.  624,  44  L.  ed.  IITS, 
SO  Sup.  Ot.  Rep.  1000,  that  that  section  eon- 
toolled  and  limited  the  juriadiction  of  all 
oonrta  over  suits  brought  by  truatee*  to 
collect  debts  due  from  third  parties,  or  to 
■et  aside  transfers  of  property  to  third  par- 
tiaa,  alleged  to  he  fraudulent  against  credit- 
or*, and  that  the  district  courta  of  the 
TTnited  States  could,  by  the  proposed  de- 
fendanf*  consent,  but  not  otherwise,  enter- 
tain jurisdiction  of  luch  suits.  Harris  v. 
First  Nat.  Bank,  21S  U.  8.  382,  S4  L.  ed. 

Se2S,  30  Sup.  Ct.  Rep.  296. 

F  'What,  then,  is  the  effect  of  the  amend- 
ment! Section  SO  defines  what  ahali  eonsti- 
tota  a  preference,  with  provisions  for  pre- 
Tontlng  or  defeating  them.  Section  67  la 
eonceroed  with  liens,  their  extent,  limita- 
tion, and  regulation.  By  subdivision  h  of 
f  SO  it  is  provided  that  a  conveyance  of 
property  hy  the  bankrupt  within  fonr 
month*  before  the  filing  of  a  petition  in 
WnkniptT.   OT  after  the   filing  or  before 


adjndioatlon,  for  the  purpose  of  giving 
preference  to  a  creditor,  shall  be  voidable 
by  tha  trustee,  and  he  may  recover  tha 
property  or  its  valoe  from  the  creditor. 
Bubdivisi<«  e  of  I  67  relates  to  convey- 
anesa  made  by  the  bankrupt  within  fonr 
months  prior  to  filing  the  petition,  with  the 
intention  and  purpose  to  hinder,  delay,  or 
defraud  his  ereditora.  It  ia  provided  that 
such  eonreyance  ahall  be  null  and  void  ex- 
cept as  to  pnrehaser*  in  good  faith  and  for 
a  present  fair  consideration.  The  property 
so  oonveyed  Is  declared  to  be  part  of  tha 
aaseta  of  the  bankrupt's  estate,  and  It  is 
made  the  duty  of  the  trustee  to  recover  and 
reclaim  the  same  by  legal  proceedings  or 
otherwise  for  the  benefit  of  the  oreditors. 
It  i*  also  provided  that  conveyances  and 
transfers  void  aa  against  creditors  by  the 
laws  of  tha  state,  territory,  or  district  in 
which  the  property  is  situated  shall  be 
deemed  null  and  void  against  the  creditors 
of  the  bankrupt,  and  to  be  reoovered  by  the 
trustee.  By  an  amendment  of  1903  {32 
Stat  at  L.  800,  chap.  4B7,  U.  6.  Oomp.  Btat 
Supp.  1911,  p.  1606),  it  was  provided  that, 
for  the  purpose  of  such  recovery,  any  court 
of  bankruptcy  and  any  state  court  which 
would  have  had  juriadiction  if  bankrupt^ 
had  not  intervened  shall  have  concurrent  Ju- 
risdiction. The  present  suit  does  not  fall 
within  either  of  the  sections  or  either  of 
the  subdiviaiona.  The  conveyance  sought  to 
be  set  aaide  was  not  given  as  a  preference 
within  tha  meaning  of  the  law,  nor  was  it, 
assuming  it  to  have  been  fraudulent,  made 
within  four  months  of  the  filing  of  the  pe* 
tition  In  bankruptcy.  The  same  limitation 
of  time  would  apply  even  if  the  transfer 
of  the  property  or  any  of  the  transactions} 
connected  with*  it  might  be  regarded,  ia« 
some  of  their  aspects,  aa  giving  a  preference^ 
as  counsel  suggest  that  they  might  be  w 
r^arded. 

Subdivision  e  of  |  70  ts  invoked  as  sot- 
taining  the  jurisdiction  ot  the  district  court. 
That  subdlviaion  provides  that  the  trustee 
may  avoid  any  transfer  made  by  the  bank- 
rupt of  bis  property  whleh  any  creditor 
might  have  avoided,  and  may  recover  It  un- 
less the  purchaser  was  a  bona,  fide  holder 
for  value  prior  to  the  date  of  adjudication. 
His  was  the  provision  of  the  section  aa 
originally  enacted.  In  1903  these  words 
were  added:  "And  for  the  purpose  of  snoh 
recovery,  any  court  of  bankruptcy,  as  here- 
inbefore defined,  and  any  state  court  which 
would  have  had  juriadiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent 
juriadictioDu"  32  Stat  at  L.  800,  chap.  4B7, 
U.  5.  Comp.  Stat  Supp.  IDll,  p.  1606.  The 
language  of  the  amendment  seems  to  have 
no  limitation,  except  that  the  transfer  must 
he  one  which  any  creditor  could  avoid,  and. 


■lofGooglc 


lU 


M  BUPHBia:  COURT  REPOBTER. 


Oot;  1 


fiving  it  aueh  geoerftlitj,  ttia  question  oo- 
eura,  caji  it  be  reconciled  vfith  3  23,  lub- 
fUvtsiona  a  a.ai  bT  The  (UQecdment  m*  a 
pftrt  of  the  tame  act  and  passed  at  the  sama 
time  that  the  ameadment  to  mbdiviaion  b 
vi  i  23  waa,  and  we  muit  assume  that  the7 
were  intended  not  to  conQict,  but  to  b«  in 
•ccord,  aJ  provisions  far  different  aitnationa. 
In  other  words,  that  it  was  the  inteotioo 
that  eaoh  should  have  its  proper  applica- 
tion, distinct  from  and  harm<Hiious  with 
that  of  the  other.  Such  application  is  ob- 
served b;  distinguishing  between  jurisdic- 
tion over  the  subject-matter  and  jurisdio- 
tioa  over  the  person,  as  pointed  out  b;  the 
circuit  court  of  appeals  for  the  fifth  circuit 
in  Hull  T.  Burr,  83  C.  C.  A.  61,  163  Fed. 
446,  approving  ftnd  followi^  Qngoij  t. 


Atkinson,  127  Fed.  ISA.  In  otb«r  words,  the 
respective  sections  and  their  subdiTisiona 
confar  jurisdiction  on  the  designated  courts 
•o  far  aa  it  ii  dependent  upon  the  chara^ 
ter  of  tha  anita,  but  when  the  eonditim  ex- 
preaaod  in  subdivision  b  of  g  £3  axiats,  tha 
consent  of  the  defendant  determines  th« 
court,  except  when  the  suit  is  "for  the  re-S 
eovery  of  propertj* under  g  GO,  aul>dL visum* 
b,  and  t  Q7,  subdivision  e."  Theae  special 
ezoeptiona  ezdnde  any  other.  And  this  ia 
the  view  of  the  respective  seotiona  and  their 
relation  expressed  in  Skawis  v.  Sarthell, 
162  Fed.  6Ui  Palmer  v.  Eoginslcy,  176  Fed. 
SS3;  Parker  v.  Sherman,  ISS  Fed.  648, 
Contra:  Hurley  r.  Devlin,  149  Fed.  268. 
Judgment  affirmed 
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(ist  u.  a.  Kl.) 
JESSIB  E.  THOMPSON,  Appt, 


CHARLES  K.  THOJIPSON. 


Coowa  ^i  388«)— AppEAt-J .. 

AL    AUOUITT— WOAT    DEEUED    "MATTER 

IN  Diarnn." 

1.  The  matter  in  dispute  esHential  unde: 
tba  ut  of  Febniaiy  B,  1SB3  |->7  Stat,  »t  L. 
436,  Ehap.  74,  U.  S.  Comp.  Stat  IBOl,  p. 
6T3),  S  8,  to  sustain  an  appoal  from  tbe 
eonrt  of  apneala  of  the  Diairict  of  Colum- 
bi»  to  the  Federal  Supreme  Court,  need  not 
be  of  BQcb  a  nature  u  to  constitute  (if  the 
eveot    be   fBvor&ble)    a   technical    debt  of 

[Sd.  Note.—For  other  caaea.  •«•  Courti,  Cent. 

Dig.  l:  IU3S-1O40;    Deo.  Dig.  E  3SS.' 
Far  other  daflnltloni.  •««  Words  and  Phrans, 

TOl.  G.  pp.  4414-4UE;    Tol.  g.  p.  ms.] 

COUBTS     (i    388*)— APPEAI^-JuaiBDICTIOS- 
AL  Auou.NT— Maiteb  iw  Dispdte— Fu- 

TtrUE  Pa  TUB  NTS. 

2.  The  papnenta  which,  coniiderinB  the 
expectancv  of  life  of  the  parties,  will  ac- 
crue in  the  future,  under  a  decree  in  favor 
of  the  wife  in  a  luit  for  maintetiKiice, 
brought  b^  ber  against  her  husband,  may 
be  added  to  the  inatalmenta  alread;  ae- 
erued,  for  the  purpose  of  determining 
whether  the  amount  necessary  under  the 
act  of  February  9,  18B3,  g  B,  to  sustain  the 
appellate  jurisdiction  of  the  Federal  Su- 
preme Court  over  the  court  of  appeals  of 
the  District  of  Columbia,  la  involved,  a1- 
tbougli  such  future  payments  may,  under 
D.  C.  Code,  ;§  976-978,  980,  be  increased, 
decreased,  or  cut  off  entirely  in  the  event 
of   a   change   in   the   circumstauces   of   the 

TTCi.  Note.— ror  othar  casea.  see  Courta,  Cent. 
DU-  U  lOU-VMO;    Dso.   Dig.   |  US.*] 

JtjDoUEnT    (t   828*)  — Fnii   Faitb  and 
Ceedit— Decbke  or  Divobcx. 

3.  The  courta  of  the  atate  which  is  the 
domicil  of  the  husband,  and  the  only  matri- 
monial doinicil,  have  jurisdiction  to  render 
a  decree  of  divorce  in  hia  favor  entitled, 
under  V.  S.  Const,  art  i,  %  1.  and  U.  S. 
Rev.  Stat.  §  BOS,  U.  S.  Comp.  Stat.  1901, 
p.  677,  to  full  faith  and  credit  in  the  courta 
of  the  District  of  Columbia,  although  the 
wife  has  left  the  jurisdiction,  and  can  only 
be  served  b;  publication. 

(Ed.    Note.— For    olber    ca>ca,    eee    Judgment. 
CnH.  Dig.  ID  1W4-IE0S:    Dae.  Dig.  t  S2a.>l 
COUKTS      It     866*)—  FoLLOwmo      State 

CoDBT  Decibiohb— Local  Pbactick. 

4.  The  use,  as  the  basis  o(  an  order  for 
publication,  of  an  affidavit  averrinf^  the 
nonresidence  of  the  defendant  upon  infor- 
mation and  belief,  must  be  assumed  to  be 
in  accord  with  the  local  state  practice, 
where  a  court  of  that  state  has  adjudged 
aueh  an  affidavit  to  be  sufficient,  there  being 
no  local  law  excluding  ita  use  for  auch  pur- 
poee. 

[Bd.  Note.— Por  ottier  ciuea.  see  Courts,  Cant. 
DU.  H  KO,  »!,  we.  Mi-m ;    Dae.  Dl«.  |  UE.*J 

jDDauEriT    (|   628*)— Finj.  Faith    and 

CBIDrr— COLLATEBAX  ATTACK. 

S-  The  acceptance  by  a  state  court  of  an 
affidavit  averring  the  nonresidence  of  the 
defendant  upon  information  and  belief  as 
legal    evidence   upon    which    an    order    for 
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publication  may  be  based  must  be  deemed 
■ufficient,  on  collateral  attack  in  the  courta 
of  the  District  of  Columbia,  to  confer  juris- 
diction over  the  subject-matter  in  accord- 
ance with  local  laws,  in  the  absence  of  anv 
siich  law  c.vcliiding  the  use  of  such  an  af- 
fidavit for  such  a  purpose. 

[Ed.    Note.— For    ocber    caaai,    lae    Judgment, 
CenL   Dig.   li  1504  1K19:    Dee.  Dig.  (  8M.*1 
DiVOECK    (I    172*)— JUDOMENT— EE8  JDM- 

CATA— H  AIRTE  N  A  NOE. 

8.  A  decree  of  divorce  a  menta  et  lltoro, 
rendered  in  favor  of  the  husband  by  a  state 
court  of  competent  jurisdiction,  forecloaea 
any  right  of  the  wife  to  have  alimony  or 
equivalent  maintenance  from  her  husband 
under  the  local  law,  where  the  courts  of 
the  state  hold,  upon  general  principles,  that 
alimony  haa  its  origin  in  the  legal  obliga- 
tion of  the  huaband  to  maintain  his  wife, 
and  that  she  may,  by  her  conduct,  forfeit 
it,  and  that  where  she  is  the  offender,  she 
:annot  have  alimony  on  a  divorce  decreed 
.n  favor  of  the  husband. 

[Ed.  Nola.— For  other  euea.  see  Divorce.  Cant 
Dig.   19  BS9-5G11    Dae.  Dig.  I  111*] 

[No.  4B.1 

Argued  November  8,  1B12.     Decided  Janu- 
ary e,  1B13. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  a  decree  of  the  Su- 
le  Court  of  the  District  in  favor  of  the 
in  a  suit  for  maintenance  in  whioh 
the  husband  set  up  a  decree  of  divorce  ren- 
dered in  hii  favor  In  th9  Virginia  courta. 
Affirmed. 

See  same  case  below,  35  App.  D.  C.  14. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  M.  Lewln  for  appellant. 

Messrs.  Joaeph  W.  Cox,  A.  B.  L.  Lecld«^ 
and  John  A.  Erati,  Jr.,  for  appellee.  g 

Mr.  Justice  PItne;  delivered  the  opinion  ■ 
of  the  court; 

lis  is  an  appeal  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Colum- 
~  ia,  reversing  a  decree  of  the  supreme  court 
of  the  District  in  favor  of  the  wife  in  a 
suit  for  maintenance,  brought  under  S  980 
of  the  District  Code  (act  of  March  3,  IBOl, 
31  SUt.  at  L.  1348,  chap.  854).  The  hill 
of  complaint  was  flled  July  29,  1907,  and 
charged  the  husband  with  failing  and  re- 
fusing  to   maintain   the   complainant,   and 

ith  cruel  treatment  of  such  character  as 
to  compel  her  to  leave  him.  Upon  the  filing 
of  the  bill  a  suhpnna  to  answer  was  issued 
and  returned  "not  found,"  whereupon  alias 
and  pluries  writa  were  successively  issued 
and  returned  until  November  18,  1907,  when 
husband  was  served  with  process. 
Meanwhile,  and  on  September  3,  1907,  he 
brought  suit  against  the  wife  in  the  cir- 
court  of  Loudoun  county,  Virginia, 
for    divorce   a    menso    «t    tkoro,  upon    th* 
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ground  that  tm  Jnna  13,  1007,  the  wife  wil- 
Sfull^  abftodoned  hie  bed  and  bowd  and  de- 

JTsertad  him* without  e&n«e,  and  that  notnith- 
■tanding  his  repeated  entreaties  and  en- 
deavor! to  induce  her  to  return,  ihe  bad 
retOMd  to  do  BO.  An  order  of  publication 
having  been  made  and  publiihed,  the  Vir- 
ginia court,  on  October  IB,  1907,  made  ■ 
decree  granting  to  the  husband  a  divorce 
a  merua  at  thoro.  He  thereafter,  on  being 
served  as  already  mentioned  with  process 
In  the  wife's  suit,  filed  a  plea  setting  up 
the  Virginia  decree  and  the  proceed ingB 
upon  which  it  was  rendered,  as  a  bar  to  her 
action.  This  plea  was,  on  hearing,  over- 
raled,  the  husband  being  allowed  Ume  in 
which  to  answer  the  bill.  He  answered, 
denying  the  wife's  charges  of  cruelty,  and 
setting  up  other  matters  pertaining  to  the 
merits,  and  also  averred  that  bis  domicil, 
ae  well  as  the  matrimonial  domicil  of  the 
parties,  was  in  Loudoun  county,  Virginia, 
and  again  pleaded  the  Virginia  proceedings 
and  decree  as  a  bar  to  the  wife's  suit.  Tlie 
supreme  court  of  the  District,  upon  final 
hearing,  held  the  Virginia  divorce  to  be 
invalid,  and  made  a  decree  awarding  to  the 
wife  custody  of  an  infant  child  bom  to  the 
parties  during  the  pendency  of  the  proceed- 
ings, and  teijuiring  the  husband  to  pay  to  the 
wife  S7S  per  month  for  the  maintenance  of 
herself  and  the  child,  to  forthwith  pay  to 
her  the  sum  of  tSOO  for  counsel  fees,  and 
also  to  pay  the  costs  of  suit  to  be  taxed. 
From  this  decree  ^le  husband  appealed  to 
the  court  of  appeals  of  the  District,  which 
court  reversed  the  decree  and  remanded  the 
cause,  with  directions  to  enter  an  order  Ta- 
cating  the  decree  and  dismissiog  the  bill. 
35  App.  D.  C.  14. 

The  present  appeal  Is  based  upon  g  8  of 
the  act  of  February  B,  1893,  to  establish  a 
court  of  appeals  for  the  District  of  Colum- 
bia, and  for  other  purposes  (27  Stat,  at 
h.  438,  chap.  74,  U.  S.  Comp.  Stat.  1901, 
p.  673),  which  section  gives  a  writ  of  error 
or  appeal  to  review  in  this  court  any  final 
judgment  or  decree  of  the  court  of  appeals 
"in  all  causes  in  which  the  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the 
^oum  of  five  thousand  dollars."  Appellee 
•  eballengea  our  jurisdiction  *on  the  ground 
that  the  matter  here  in  disputa  does  not 
exceed  the  sum  mentioned. 

Under  the  decree  of  the  supreme  court 
the  iiaymtmla  of  $75  per  month  for  support 
of  the  wife  and  child  were  to  commence  oa 
July  16,  1909.  Supposing  that  decree  to 
be  now  reinstated  by  a  reversal  of  the  de- 
cree of  the  court  of  appeals,  the  instalments 
already  accrued  would  amount  to  consid- 
erably more  than  one  half  of  the  jurisdic- 
tional   amount     Tlie    expectancy    of    life 


of  the  parties  ia  dearly  suCBcient  to  maks 
up  the  balance. 

It  is  true  that  the  obligation  to  maks 
such  payments  for  maintenance  in  tha  fu- 
ture, even  when  fixed  by  judicial  decree 
is  not  in  the  nature  of  a  technical  debt. 

Section  fiBO  of  the  District  Code  (31  Stat, 
at  L.  1346,  chap.  854),  upon  which  tha 
present  action  is  based,  enacts:  "When- 
ever any  husband  shall  fail  or  refuse  to 
maintain  his  wife  and  minor  children,  it 
any,  although  able  so  to  do,  the  court,  on 
application  of  tha  wife,  may  decree  that 
he  shall  pay  her  periodically  such  sums  as 
would  be  allowed  to  her  as  permanent  ali- 
mony in  case  of  divorce  for  the  mainte^ianc* 
of  herself  and  the  minor  children  committ«d 
to  her  care  by  the  court,  and  the  payment 
thereof  may  be  enforced  in  the  same  man- 
ner as  directed  In  regard  to  such  permanent 
alimony."  The  matter  of  permanent  ali- 
mony is  dealt  with  in  S3  976,  977,  and  978, 
the  latter  of  which  provides:  "After  a 
decree  of  divorce  in  any  case  granting  ali- 
mony and  providing  for  the  care  and  ens- 
tody  of  children,  the  case  shall  still  be 
considered  open  for  any  future  orders  in 
those  respects." 

The  statutory  maintenance  is  thus  as- 
similated to  alimony,  in  that  It  is  subject 
to  be  modified  from  time  to  time  or  even 
cut  off  entirely,  in  the  erent  of  a  change 
in  the  circumstances  of  the  parties;  and 
It  of  course  ceases  wholly  upon  the  death 
of  the  husband.  See  Lynde  v.  Lynde,  181 
U.  8.  IS3,  45  L.  ed.  810,  31  Sup.  Ct.  Rep. 
565;  Audubon  v.  Shufeldt,  181  U.  S.  675, 
578,  45  L.  «d.  1000,  1010,  21  Sup.  Ct.  Rap. 
735;  Lynde  v.  Lynde,  04  N.  J.  Eq,  T80, 
761,  6S  L.R.A.  471,  97  Am.  St.  Rep.  S02, 
52  Atl.  094.  I 

'Nevertheless,  such  a  decree  clearly  and? 
finally  settles  the  obligation  of  the  husband 
to  contribute  to  the  support  of  tha  wife  and 
offspring,  and  fixes  the  amount  of  contribu- 
tions required  (or  the  present  to  fulfil  that 
obligation.  The  future  payments  are  not 
in  any  proper  sense  contingent  or  specula- 
tive, although  they  are  subject  to  be  in- 
creased, decreased,  or  even  cut  off,  as  just 
indicated. 

The  statute  conferring  jurisdiction  on 
this  court,  while  requiring  that  the  matter 
in  dispute  shall  exceed  15,000,  does  not 
require  that  it  shall  be  of  such  a  nature 
SB  to  constitute  (if  the  event  be  favorable) 
a  technical  debt  of  record.  In  Smith  v.  Whit- 
ney, 116  U.  S.  107,  1T3,  29  L.  ed.  601,  002,  • 
Bup.  Ct.  Kep.  670,  the  matter  in  dispute 
was  stated  to  he  "whether  the  petitioner  la 
subject  to  a  prosecution  which  may  and  In 
a  sentence  dismissing  him  from  the  servioe, 
and  depriving  him  of  a  salary  as  paymaster 
general  during  the  residue  of  his  term  la 
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cneli,  uid  as  pay  Inipector  afterwarda, 
which,  in  leaa  than  two  yean,  would  ex- 
ceed the  sum  of  (5,000."  Thia  court  aua- 
tained  th«  appellate  Jaiiadletion.  That 
eaaa  haa  been  repeatedly  cited  upon  the 
preaent  point  (Smith  v.  Adams,  130  U.  S. 
167,  176,  S2  L.  ed.  SSE,  898,  B  Sup.  Ct. 
Hep.  5Q6;  South  Carolina  v.  Seymour,  153 
U.  8.  353,  358,  3S  L.  ed.  742,  744,  14  Sup. 
Ct.  Rep.  871;  Simon  t.  House,  46  Fed.  317, 
316;  Cheaapeako  t  D.  Canal  Co.  t.  Oring, 
e<  C.  C.  A.  630,  169  Fed.  682,  664)  ;  and 
ita  authority  upholds  our  jurisdiction  in 
the  ease  before  ua. 

The  next  question  is  whether  the  court 
of  appeals  was  right  in  holding  that  the 
■upreme  court  of  the  District  erred  tn  re- 
fusing to  give  credit  to  the  Virginia  decree. 

Art.  4,  S  1,  at  the  Constitution,  declares 
that  "full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acta,  records, 
and  judiciaJ  proceeding*  of  every  other 
state.  And  tlie  Congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such 
acta,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  By  g 
S05,  Kev.  SUt  (U.  S.  Comp.  Stat.  1901, 
p.  677),  the  mode  in  which  auch  acts, 
e  records,  and  proceedings  are  to  be  proved 
•  was  preacribed;  and  it  was  enacted  *th at 
"the  aaid  records  and  judicial  proceed- 
ings, so  authenticated,  shall  have  such 
faith  and  credit  gii%n  to  them  in  every 
court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  courts  of 
the  state  from  which  they  are  taken."  This 
latter  clause  flnds  its  origin  in  the  first  act 
passed  by  Congress  to  carry  into  etfect  the 
constitutional  mandate  (act  of  May  28, 
1790,  chap.  11,  1  Stat,  at  L.  122,  V.  S. 
Comp.  Stat.  1901,  p.  677)  ;  and,  in  an  early 
case,  it  was  held  that  the  words  "every 
court  within  the  United  States"  include 
the  courts  of  the  District  of  Columbia,  and 
require  those  courts  to  give  full  faith  and 
credit  to  the  judicial  proceedings  of  the 
•everal  states  when  properly  authenticated. 
Mills  V.  Duryee,  7  Cranch,  484,  489,  3  L. 
«d.  413. 

But  it  is  esUhliahed  that  the  full  faith 
and  credit  clause,  and  the  statutes  enacted 
thereunder,  do  not  apply  to  judgments  ren- 
dered hy  a  court  having  no  jurisdiction  of 
the  parties  or  subject-matter,  or  of  the  rea 
{a  proceedings  in  rem.  D'Arcy  v.  Ketch- 
urn,  n  How.  165,  13  L.  ed.  648:  Thompson 
*.  Whitman,  18  Wall.  457,  21  L.  ed.  897: 
Beynolds  v.  Stockton,  140  U.  S.  254,  35 
L.  ed.  464.  11  Sup.  Ct  Eep.  773;  Bigelow 
V.  Old  Dominion  Copper  Min.  1  S.  Co.  225 
V.  S.  111.  134,  66  L.  ed.  1009,  1024,  32 
Sup.  CL  Eep.  841. 

This  subject.  In  its  relation  to  actions 
fn   dJrore^   has   been    most   exhaustively 


conddered  by  this  eourt  In  two  recent  easeat 
AthertoD  T.  Athertou,  181  U.  8.  ISS,  45  L. 
ed.  704,  21  Sup.  Ct.  Rep.  644;  Haddock  t. 
Haddock,  201  U.  S.  662,  60  L.  ed.  867,  2B 
Sup.  Ct.  Rep.  G25,  6  Ann.  Cas.  1.  In  the 
Atherton  Case  the  matrimonial  domicil  was 
in  Kentucky,  which  was  also  the  domicil 
of  the  husband.  The  wife  left  him  then 
and  returned  to  the  home  of  her  mother  in 
the  state  of  New  York.  He  began  suit  In 
Kentucky  for  a  divorce  a  uinoulo  matri- 
monii because  of  her  abandonment,  which 
nas  a  cause  of  divorce  by  the  laws  of  Ken- 
tucky, and  took  such  proceedings  to  glvs 
her  notice  as  the  laws  of  that  stats  re- 
quired, which  included  mailing  of  notice  to 
the  poatoffice  nearest  her  residence  in  New 
York.  No  response  or  appearance  having 
been  made  by  her,  the  Kentucicy  eourt  pro- 
ceeded to  take  evidence  and  grant  to  theS 
•husband  an  absolute  decree  of  divorce.  It* 
was  held  that  this  decree  was  entitled  to 
full  faith  and  credit  in  the  courta  of  New 
York.  In  the  Haddock  Case,  the  husband 
and  wife  were  domiciled  in  New  York,  and 
the  husband  left  her  there,  and,  after  some 
years,  acquired  a  domicil  in  Connecticut 
and  obtained  in  that  state,  and  in  accord- 
ance with  its  laws,  a  judgment  of  divorce, 
baaed  upon  constructive,  and  not  actual 
service  of  process  on  the  wife,  she  having 
meanwhile  retained  her  domicil  in  New 
York,  and  having  made  no  appearance  la 
tbe  action.  The  wife  afterwards  sued  for 
divorce  in  New  York,  and  obtained  personal 
service  in  that  state  upon  the  husband.  The 
New  York  court  refused  to  give  credit  to 
the  Connecticut  judgment,  and  thla  court 
held  that  there  was  no  vioUtion  of  the  full 
faith  and  credit  clause  in  the  refusal,  and 
this  because  there  was  not  at  any  time  a 
matrimonial  domicil  tn  the  state  of  Con- 
necticut, and  therefore  the  ret — the  mar- 
riage status — was  not  within  the  sweep  of 
the  judicial  power  of  that  state. 

In  the  present  case  it  appears  that  the 
parties  were  married  in  the  state  of  Vir- 
ginia, and  had  a  matrimonial  domicil  there, 
and  not  In  the  District  of  Columbia  or 
elsewhere.  The  husband  had  bis  actual 
domicil  in  that  state  at  all  times  until  and 
after  tbe  conclusion  of  the  litigation.  It 
is  clear,  therefore,  under  the  decision  In 
the  Atherton  Case  and  the  principles  upon 
which  it  rests,  that  the  state  of  Virginia 
had  jurisdiction  over  the  marriage  relation, 
and  the  proper  courts  of  that  stat«  could 
proceed  to  adjudicate  respecting  It  upon 
grounds  recognized  by  the  laws  of  that 
state,  although  the  wife  had  left  the  juris- 
diction and  could  not  be  reached  by  formal 

But  in  order  to  make  a  divorce  vali^ 
even   when   granted   by   tbe   eourts   of   Uta 
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Btat«    of   tiM    matrimonial    domicil,    there 

must  be  notice  to  tbe  defend&nt,  either  by 

•errice  of  proceH,  or  (if  the  d^endant  be 

^  a  nonreeident)  by  tiich  publication  or  other 

■  eonetructive  notice  as  is  required  by<tiie  Ian 
of  the  itate.  Cheely  v.  Clayton,  110  U.  S. 
701,  2S  L.  ed.  2gs,  4  Sup.  Ct.  Rep.  323; 
Atherton  v.  Atherton,  181  U.  S.  155,  171, 
172,  46  L.  ed.  784,  803,  21  Sup.  Ct.  Rep. 
644.  In  Cheely  v.  Clayton,  because  the  no- 
tice was  published  against  ths  defendant 
without  making  auch  elTort  aa  the  local  law 
required  to  aerre  process  upon  her  wi<  ~  ~ 
the  atate,  thia  court  held,  following 
peated  deeiiiona  of  the  state  court,  that 
tbe  decree  of  divorce  waa  wholly  void  for 
want  of  jurisdiction  in  the  court  that 
granted  it;  and  that  ths  liberty  conferred 
by  tbs  local  statute  upon  a  defendant  oo 
whom  constructive  service  only  had  been 
made,  to  apply  within  three  years  to  set 
the  decree  aside,  did  not  malce  it  valid 
when  the  constructive  service  waa  ao  de- 

Tbe  Virginia  decree  now  in  question  is 
attacked  for  want  of  juriadiction  on  the 
ground  that  the  affidavit  nsed  as  a  baaia 
for  the  order  of  publication  waa  made  upon 
Information  and  belief,  and  not  upon  per- 
sonal knowledge.  It  is  insisted  that  the 
order  was  theiefore  unauthorized  and  all 
proceedings  based  upon  it  null  and  void. 

By  %  32S0  of  the  Virginia  Code  it  is 
provided  that  "on  affidavit  that  a  defend- 
ant is  not  a  resident  of  this  atat«  .  .  . 
an  order  of  publication  may  be  entered 
against  such  defendant."  Succeeding  sec- 
tions prescribe  the  form  of  the  order,  the 
mode  of  publication,  and  the  proceedings 
to  Im  taken  when  the  order  has  been  thus 
executed. 

The  record  of  the  Virginia  proceedings 
■hows  that  on  September  3,  IS07,  in  the 
clerk'a  olSce  of  the  circuit  court  of  Lou- 
doun county,  "the  said  Charles  N.  Thomp- 
son filed  an  affidavit  setting  fortli 
that  tbe  said  Jessie  E.  Thompson  was 
not  a  resident  of  the  state  of  Vir- 
ginia, said  affidavit  to  be  used  as  basis 
for  an  order  of  publication  against  the 
said  Jessie  E.  Thompson,  ...  in  the 
words  and  figures  following,  to  wit ; 
'Charles  N.  Thompson,  plaintiff,  this  day 
made  oath  before  me  in  said  office  that 
Jessie  E.  Thompson,  defendant  in  the  suit 
aforesaid,  is  not  a  rcfiident  of  the  said 
3  state,  as  he  is  informed  and  verily  be- 
•  lieves.' "  ■  This  was  certified  by  the  clerk 
of  th«  court,  as  permitted  by  the  state 
practice.  The  order  of  publication  follows, 
which,  after  setting  forth  the  title  of  tbe 
court,  the  names  of  the  parties,  and  tbe 
object  of  the  suit,  proceeds  thus;  "It  ap- 
pearing from  legal   evidence  that  the  said 


defendant  ia  not  a  resident  of  this  atatc, 
it  is  ordered  that  sh*  do  appear  within 
fifteen  days  after  due  publication  hereot, 
in  tbe  clerk's  office  of  our  said  court,  and 
do  what  is  necessary  to  protect  her  in- 
terests." There  follow  certificates  of  th« 
publication  and  public  posting  of  the  re- 
quired notice,  and  subsequent  proceedings 
reaulting  in  the  final  decree,  which  is  to 
tbe  following  effect:  "It  appearing  that 
tbe  complainant  bath  proceeded  regularly 
at  rules  to  mature  this  suit  against  de- 
fendant, who  is  a  nonresident  of  Virginia, 
both  by  personal  service  of  process  and  bj 
publication,  in  the  mode  prescribed  by 
statute,  thia  case  was  set  down  for  bear* 
ing  and  came  on  this  day  to  l>e  heard  oa 
said  proceedings  at  rules,  the  bill  of  com- 
plaint, and  the  depositions  of  witnesses 
regularly  taken  and  returned  to  the  court; 
on  cons i Iteration  whereof,  the  court,  being 
of  the  opinion  that  complainant  hath  made 
out  his  case  by  legal  evidence,  doth  ad- 
judge, order,  and  decree  that  the  prayer 
of  the  bill  be  and  the  same  is  hereby 
granted :  that  tbe  complainant,  Charles 
N.  Thompson,  be  and  hereby  is  grant- 
ed a  divorce  a  tn«tuia  «t  thjira  front 
said  defendant,  Jessie  E.  Thompson;  and 
that  each  of  thera  be,  and  be  and  she  are, 
devested  of  all  marital  rights  in  the  other'a 
property.  And  it  is  further  ordered  that 
this  cause  be  placed  upon  tbe  suspended 
docket,  with  leave  to  the  complainant  to 
apply  for  further  relief  whenever  he  may 
be  advised  that  he  is  entitled  thereto." 
(Notei  We  disregard  the  recital  of  "per- 
sonal service  of  process,"  because  the  serv- 
ice referred  to  appears  to  have  been  made 
in  the  District  of  Columbia,  and  whether 
it  was  in  season  to  serve  any  useful  put- 
pose  under  the  Virginia  practice  is  ques- 
tionable.) § 
*  The  record  clearly  imports  a  determina-? 
tion  by  the  Virginia  court  that  the  affidavit 
of  nonresidence,  although  based  upon  infor- 
mation and  belief,  amounted  to  "legal  evi- 
dence," and  was  in  conformity  with  "tha 
mode  prescribed  by  statute."  We  are  not 
referred  to  any  provision  of  the  Virginia 
Code,  nor  to  any  decision  of  tbe  courts  of 
that  state,  that  excludes  the  use  of  sneh 
evidence  for  such  a  purpose.  Sec.  3282  of 
the  Code  provides  that  "where  an  affidavit 
is  required  in  support  of  any  pleading,  it 
shall  be  sufficient  if  the  affiant  awear  that 
he  believes  it  to  be  true."  Under  the  Cod* 
of  1373,  chap.  148,  9  1,  which  provided  for 
the  issuance  of  a  writ  of  attachment  against 
nonresident  debtors,  and  required  an  "affi- 
davit atatlng  tbe  amount  and  Justice  of  th* 
claim,  that  there  is  present  cause  of  action 
therefor,  that  the  defendant  or  one  of  th» 
defendant!  ia  not  a  resident  of  this  states 
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tmd  that  the  tfflant  believes  ha  lias  estate 
or  debt!  due  him  within  the  count;  or  cor- 
poration in  which  the  suit  is,"  it  woa  held 
that  eo  much  of  the  affidavit  a*  set  forth 
the  amount  and  justice  of  the  claim,  that 
tiiere  waa  present  cause  of  action  there- 
for, and  that  the  defendant  was  nonresi- 
dent in  the  state,  must  be  absolute,  and 
not  made  upon  information  and  belief. 
ClowBer  V.  Hall,  80  Va.  864.  This  decision 
was  in  1885,  and  therealter  the  section  re- 
lating to  foreign  attachments  was  amended 
by  permitting  all  of  the  averments  of  the 
aflidavit  to  be  based  upon  the  belief  of  the 
plaintiff,  his  agent  or  attornej.  Va.  Code, 
f  2659. 

We  are  not  abla  to  diaeover  here  or  else- 
where an7  general  lur  «r  policy  of  the  state 
of  Virginia  exeludtng  the  use  of  aSidavita 
baaed  upon  information  and  belief  aa  the 
foundation  of  an  order  of  publication.  In 
the  very  decree  before  ua  the  Virginia  court 
has  adjudged  such  an  affidavit  to  be  siifTi- 
cient.  We  are  therefore  bound  to  assume 
that  the  use  of  such  an  affidavit  is  in  ac 
Scord  with  proper  practice  in  that  state, 
r  'But,  were  it  otherwise,  it  aeems  well  set- 
tled that  where  the  aCBdavit  used  as  the 
baaia  for  an  order  of  publication  ia  defec- 
tive, not  in  omitting  to  state  a  material 
fact,  but  in  the  mode  of  stating  tt  or  in 
the  degree  of  proof,  the  resulting  judgment, 
even  though  erroneous  and  therefore  void- 
able by  direct  attack,  cannot  ba  said  to  be 
coram  non  /udtce  and  therefore  void  on  its 
face.  AOcina  v.  Atkins,  9  Neb.  191,  200,  2 
K.  W.  488;  Pettiford  v.  Zoellncr,  4S  Mich. 
368,  302,  8  N.  W.  ST;  Adams  v.  Hoamar, 
98  Hich.  61,  66  N.  W.  1051;  Long  v.  Fife, 
45  Kan.  271,  23  Am.  St.  Rep.  724,  26  Pac. 
694;  Belmont  v.  Comen,  82  N.  Y.  260;  7 
Enc.  P!.  *  Pr.  110;  17  Eno.  PI.  &  Pr.  SO,  81. 

The  material  fact  upon  which,  according 
to  the  lawa  of  that  state,  the  jurisdiction 
of  the  Virginia  court  depended,  wna  the 
nonreeidence  of  the  defendant.  The  Code 
required  (|  3230)  that  this  fact  should 
appear  by  affidavit.  The  affidavit  in  ques- 
tion Bet  forth  the  fact;  the  circumstance 
that  it  was  averred  on  information  and  be- 
lief alTected  merely  the  degree  of  proof.  In 
the  absence  of  any  local  law  excluding  the 
iia«  of  such  &Q  affidavit,  the  decision  of  the 
•tate  court  accepting  it  as  legal  evidence 
must  be  deemed  sufficient,  on  collateral  at- 
tack, to  confer  jurisdiction  in  that  court 
av«r  the  subject-matter,  In  accordance  with 
local  laws. 

This  being  ao,  it  is  clear  that  the  reault- 
ing  decree  ia  entitled,  under  the  act  of  Con- 
gma,  to  the  aame  faith  and  credit  that 
it  would  have  by  law  or  usage  in  the  courta 
of  Virginia.  As  the  lawa  of  that  atate 
provide  lor  a  divorea  from  bed  and  board 


for  the  cause  of  desertion,  and  confer  ju- 
risdiction of  suits  for  divorce  upon  the  tit- 
euit  courts  (Va.  Code,  §g  8257-2260,  2264, 
2290;  Bailey  v.  Bailey,  21  Graft.  43;  Carr 
V.  Carr.  22  Gratt  168;  Latham  v.  Latham, 
30  Gratt.  307)  ;  and  since  the  courts  of  Vir- 
ginia hold  upon  general  principles  that  ali- 
mony baa  its  origin  in  the  legal  obligation 
of  the  husband  to  maintain  his  wife,  and 
that  although  this  is  her  right,  she  may  by 
her  conduct  forfeit  it,  and  where  she  ia  tbe^ 
offender,  she  cannot'havo  alimony  on  a  di-r 
vorce  decreed  in  favor  of  the  husbnnd  (Har- 
ris V.  Harris,  31  Gratt.  13),  it  is  plain  that 
such  a  decree  forecloses  any  right  of  the 
wife  to  have  alimony  or  equivalent  main- 
tenance from  her  husband  under  the  law 

From  this  it  results  that  the  Court  ol 
Appeals  of  the  District  of  Columbia  cor- 
rectly held  that  the  Virginia  decree  barred 
the  wife's  action  for  maintenance  in  tha 
courta  of  this  District. 

Decree  affirmed. 
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PBNSATJO.V— KSTBA    SeB VICES. 

Compensation  for  the  special  services  of 
a  disbursing  clerk  of  the  Interior  Depart- 
_ — .    — J — ,^   jjy  j|[jjj   under  an   appoint- 


Stat.  §  1705,  U.  S.  Comp.  Stat.  IBOl,  p. 
1207,  where  the  appropriation  acts  did  not 
apecially  provide  for  such  compensation,  al- 
though it  was  understood  that  he  should 
have  additional  pay,  aince  the  case  is  one 
of  the  performance  of  additional  service  in 
the  way  of  disbursing  public  moneys,  and 
not  of  an  appointment  to  a  separate  and 
distinct  office. 


1.  DIh.  1  3fl.*] 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  peti- 
tion of  a  government  official  for  extra  ctHii- 
pensation.     Affirmed. 

See  same  ease  below,  44  Ct.  CI.  649,  46 
Ct.  CI.  109. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  H.  Raleton,  William 
E.  Richardson,  and  Frederick  L.  Slddou 
for  appellant. 


■For  oUier  caaee  ■ 
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ABsletant   Attorney   General   ThompBOii 
-And  Ur.  P.  U.  Asbford  for  appetlM. 

s 

•  *Mr.  Juitice  Pitney  delivered  the  opln- 
ion  of  the  court: 

Thia  case  eomei  here  on  appeal  from  s 
Judj^ment  of  the  court  of  claima,  dismiiBing 
Appellant'*  petition  after  hearing  the 
merits,  and  denying  a  motion  for  a.  new 
trial.  4«  Ct.  CI.  G4S,  45  Ct.  CI.  169. 
Briefly,  the  fact*  are  that  the  appellant, 
who  wa*  ebief  of  diriHion  and  diibiming 
«lerk  of  the  Interior  Department,  recelv- 
tug  a  aalaiy  of  92,000  per  year,  and  wa* 
also  diebursittg  elerk  of  the  architect  of  the 
Capitol,  for  vhfch  he  received  annual  com- 
pensation of  91,000,  was  appointed  by  the 
fiecretar;  of  the  Interior  on  August  10, 
1901,  to  act  a*  a  special  diBburaing  agent 
io  disburse  an  appropriation  of  902G,000 
provided  by  the  act*  of  June  0,  IBOO,  and 
IdaTch  3,  1001  (31  Stat,  at  L.  «19,  1163, 
«haps.  TBI,  S53,  U.  S.  Comp.  SUt  ]S01, 
p.  33GT),  for  the  conatructlon  of  additional 
buildings  in  the  ezteneion  of  the  Govern- 
ment Hospital  for  ths  Insane  In  the  Dis- 
trict of  Columbia.  Further  appropriation* 
having  been  made  by  Congreaa,  vix.,  for  an 
olBoe  and  administration  building,  9146,000, 
utd  for  a  central  heating  and  lighting  plant 
for  the  entire  hospital,  9EB0,000,  appellant 
was  directed  by  the  Secretary,  under  date 
January  6,  1S03,  to  disburse  these  appro- 
priations under  his  original  appointment; 
«Uid  similar  action  was  taken  May  16,  1904, 
directing  him  to  disburse  an  appropriation 
for  painting  the  new  buildings.  Appellant 
accepted  the  appointment  and  gave  bonds, 
first  in  the  sum  of  925,000,  and  afterwards 
In  the  additional  sum  of  97B,000;  he  en- 
tered upon  hi*  duties  and  faithfully  dis- 
charged them,  and  disbursed  between  Au- 
gust, 1001,  and  June,  1905,  the  sum  of 
(1,410,761.87.  In  the  order  appointing  him 
ft  was  stated  that,  for  the  service  of  dis- 
bnrslng  the  appropriation,  he  would  be  al- 
lowed the  maximum  compensation  per- 
mitted by  law,  not  exceeding  |  of  1  per 
cent.  The  appointment  of  a  special  agent 
to  make  the  disburaements  was,  in  the  judg- 
ement of  the   Secretary   of   the   Interior,   a 

•  ueeeBsity.  *  During  the  time  appellant  acted 
as  such  special  disbarsing  agent  he  con- 
tinued to  hold  the  office  of  disbursing  clerk 
of  the  Interior  Department,  and  to  aot  as 
disbursing  clerk  of  the  architect  of  the 
Capitol,  and  for  the  performance  of  these 
duties  received  the  salary  and  compensation 
first  mentioned.  For  the  special  service 
of  disbursing  the  appropriations  for  the 
Government  Eospital  he  presented  a  claim 
for  •G,S00.3e,  payment  of  which  was  refused 


by  the  accounting  olScers  of  the  Treasury 
Department,  on  the  ground  that  at  the  time 
the  special  service  was  rendered  lie  was 
holding  two  ofBces  under  the  Dnited  Statea, 
the  emoluments  of  which  exceeded  92,600 
ft  year,  and  that  the  charge  for  nieb  special 
service  wa*  in  violation  of  U  1763  and 
I76S,  Rev.  Stat.  [U.  S.  Comp.  BUt  1901, 
pp.  1!0S,  120T),  inasmuch  as  the  act  under 
which  the  appropriation  wa*  made  did  not 
provide  for  a  special  allowance  to  an  agent 
(or  disbursing  it. 

Three  section*  that  stand  side  by  side  la 
the  Revised  Statute*  should  he  quoted: 

"Sec  1763.  No  person  who  holds  an  offioa, 
the  salary  or  annual  compensation  attached 
to  which  amounts  to  the  sum  of  two  thou* 
sand  five  hundred  dollar*,  shall  receive  conk- 
pensation  for  discharging  the  duties  of  any 
other  ofBoe,  unless  expressly  authorized  bj 
law. 

"Beo.  17U.  No  allowance  or  eompcnsatioa 
shall  he  made  to  any  oEBcer  or  clerk  by 
reason  of  the  discharge  of  duties  which  h^ 
long  to  any  other  officer  or  clerk  in  the 
same  or  any  other  Department;  and  no 
allowance  or  compensation  shall  be  made 
for  any  extra  services  whatever  which  any 
officer  or  elerk  may  he  required  to  perform, 
unteaa  axpreaaiy  authorized  by  law. 

"See.  1766.  No  officer  in  any  branch  of 
the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed 
by  law  or  regulations,  shall  receive  any 
additional  pay,  extra  allowance,  or  com- 
pensation, in  any  form  whatever,  for  the 
dishuTscment  of  public  money,  or  tor  any 
other  service  or  duty  whatever,  unless  tliag 
same  is'authorized  by  law,  and  the  appro-? 
priation  therefor  explicitly  states  that  it  is 
for  such  additional  pay,  extra  allowaoee, 
or  compensation." 

It  seems  to  us  that  the  appointment  of 
the  appellant  as  "special  disbursing  agentf* 
wa*  not  an  appointment  to  a  separate  and 
distinct  office  from  those  already  held  by 
him,  but  wa*  merely  an  order  requiring 
him  to  perform  additional  services  in  the 
way  of  disbursing  public  moneys.  This  be- 
ing so,  payment  for  th*  extra  service*  is 
prohibited  by  the  term*  of  S  1765,  Sev. 
Stat.,  without  reference  to  the  fact  that 
the  appellant  already  held  offices  whooe 
salary  or  annual  oompensation  amounted 
to  more  than  $2,600.  The  case  i*  within 
the  authority  of  Woodwell  v.  United  Statea, 
214  U.  S.  82,  63  L.  ed.  B19,  2B  Sup.  Ct.  Rapy 
576.  The  fact  that  in  the  present  caee  it 
was  understood  that  the  appellant  should 
have  additional  pay  make*  this  ease  dif- 
ferent In  it*  clioumstaneea,  bat  doe*  not 
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IMtder  inftpplieabla   tli*  itatntorjr   probibi- 
tlon. 
Judgment  ^rmed. 


(m  U.  g.  no.) 

HBSOUBI,   KANSAS,  t   TEXAS  RAII^ 

WAY  COMPANY,  Plfl.  in  Err, 

8ALLIE  a  WULP. 

CouBTS  (I  882* )— Bbbob  to  Cibcuii  Codbt 
OF  Appbals—Pbdebai.  Question. 

1.  A  writ  of  error  Hea  from  the  Federftl 
Sapreme  Court  to  review  a  judgment  of  b 
eircuit  court  of  appeala  which  Bfflrined  b 
judgment  of  the  circuit  court,  founded  upon 
the  employcTB'  tinbility  act  of  April  £2, 
IMS  (35  Stat.  Bt  L.  66,  cb&p.  149,  U.  S. 
Oomp.  Stat.  Supp.  ISII,  p.  1322),  wher«  the 
matter  in  controTera;  exceeds  #1,000. 

[Ed.  Not*— For  other  omm.  lee  Courta,  Cant. 
Stg.   11  ims,  1030:    Dae.  Dig.  I  3S2.*] 
BTATCTEB    (I    279*)— Pl.EADI((a— JODICIAL 

NoTicK— noEBAi.  Law. 

2.  The  FederBl  eourta  are  preaumed  to  be 
BOgnizant,  without  pleBding,  of  the  om- 
ployers'  liability  act  of  April  22,  1008,  Bnd 
to  Know  thBt,  with  reapeet  to  tba  reapou- 
Bibility  of  iiiter«tBte  carriers  by  rBilroBd 
to  their  employeea  injured  in  auch  eom- 
noeree  ^ter  ita  enactment,  it  bad  the  effect 
ti  aupenedlng  atBta  laws  upon  the  •ubject. 

[Bd.  Not*.— For  otbsr  casm.  ■««  Statatn,  Cmt. 
Dlt.  I  T7S;    Dec  Dig.  }  179. •] 

Plbadixo  (t  63*)— Action  Undrb  FunEBAL 
Empi^tebs'  Liabilitt  Act— Kbfebenck 
TO  State  Btatdte. 

3.  A  reference  to  a  state  atatute  <n  the 
petition  in  an  action  which  can  legally  rest 
only  upon  tba  eraployera'  liabili^  act  of 
April  22,  ISOS,  which  euperaedea  state  laws 
npan  the  subject,  will  not  iavBlidate  the 
pleading  any  more  than  would  mention  of 
Buy  other  repealed  atatute. 

[Ed.  }<ote.— Far  otbar  cuea,  aee  Pleading, 
Cant.  Dig.  11  10,  133;    Dec.  Dig.  i  61. •] 

Death  (|  44*)— PLXADino— Auerehurt— 

OAFACITT  of  PliAlRHTF. 

4.  The  trial  court,  in  the  exercise  of  ita 
Botborit?  under  U.  S.  Bev.  Stat.  S  054,  U. 
B.  Comp.  SUt.  IDOl,  p.  696,  may  allow  an 
ameudment  to  the  petition  in  an  action 
brought  by  the  aole  aurriTing  parent  in  her 
individual  capacity,  to  recover  damages 
from  an  interstate  railway  carrier  for  the 
death  of  her  unmarried  and  childleaa  son 
while  engaged  as  its  employee  in  interstate 
ctRDincrce.  by  which,  for  the  first  time,  she 
Bets  up  the  right  to  sue  aa  personal  reprs- 
aentative,  in  which  capacity  alone  can  her 
action  under  the  employers  liability  act  of 
April  22,   lOOS,  be  mainUincd. 

[Ed.    Note.— For  other  un^   lee  Death.    Dec. 
Dig.   i  «.•] 
LiKITATIOH  OF  AcnONg    ([  125*)— SOSPEN- 

flioN  BT  Suit— Amendment. 

5.  The  amendment  of  the  petition  iu  an 
■etion  brought  by  tbe  aole  surviving  parent 
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in  her  individuBl  eapaefty,  to  recover  dam- 
Bgea  from  an  interstate  railway  carrier  for 
the  death  of  her  unmarried  and  childlea* 
aon  while  engaged  in  ita  employ  in  intei^ 
■tatB  eommerce,  by  which,  wiibout  stating 
any  new  facta  aa  tbe  ground  of  action,  aha 
set  up  for  the  first  time  tbe  right  to  Bue  aa 
personal  repTGaentativs,  in  which  capacity 
alone  her  action  under  tbe  employers'  lii^ 
bility  act  of  April  22,  ISOS,  can  be  main- 
tained, la  not  equWalent  to  the  conmencB- 
ment  of  a  new  action,  for  the  purpoae  of  ap* 
plying  the  two  years'  limitation  preaoribed 
by  ttuit  statute. 

[Ed.  Note.— For  other  cusb.  see  I,tmlla(!oi]  ol 
Actloni,  Cont  Dig.  I  6«;    Deo.  Dig.  t  US.'l 

[No.  517.] 

Argued  and  submitted  December  3,  IVIL 
Decided  January  II,  1913. 

I!f  EHBOR  to  the  United  fitatea  CiretiH 
Court  of  Appeals  for  the  Fifth  CTircuife 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Texas,  in  favor  of  plaintiff  in 
an  action  founded  on  the  Federal  emplt^eriT 
liability  act.    Affirmed. 

See  same  case  below,  113  C.  C.  A.  608, 
192  Fed.  010. 

The  facta  are  eta-ted  in  the  opinton. 

Hessrs.  Jaine«  Hagerman,  josepb  M, 
Bryson,  Alexander  S.  Coke,  and  A.  H.  M» 
Enight  for  plaintiff  in  error, 

Uesan.  Jndson  H.  Wood  and  Jamea  Pt 
Haven  for  defendant  in  error. 

*Mt.  Justice  Pitney  delivered  the  opinloi^ 
of  the  court: 

The  defendant  In  error,  SalUe  C.  Wulf, 
in  her  individual  capacity,  commenced  thig 
action  January  23,  1009,  in  the  circuit 
court  of  the  Unit«d  States  for  the  eaatem 
district  of  Texas,  to  recover  damages  by 
reaaon  of  tba  death  of  her  son,  Fred  S. 
Wulf,  which  occurred  November  27,  1908, 
while  he  waa  in  the  employ  of  the  defend- 
ant (now  plaintiff  in  error)  aa  a  looomotiv* 
fireman,  and  in  the  performance^of  hi*  du-S 
ties  aa  auch  upon  a  train  bound  from  Par^ 
aona,  in  tbe  atate  of  Kansas,  to  Osage,  In 
tbe  state  of  Oklahoma.  The  original  peti- 
tion set  up  diversity  of  citiienahip,  plain- 
tiff being  alleged  to  be  a  bona  fide  Inhabi- 
tant, reaident,  and  eititen  of  Texas,  and 
the  defendant  a  corporation  organized  under 
the  lawa  of  tbe  atata  of  Kansas.  For  eaua* 
of  action  it  was  averred  that  the  deoedent'a 
death  waa  the  result  of  a  buratlng  of  the 
locomotive  boiler,  due  to  defects  therein 
attributable  to  the  negligence  of  the  em- 
ployer. It  waa  further  averred  that  "plain- 
tiff is  the  mother  of  the  said  Fred  S.  Wulf, 
and  is  a  feme  aole,  and  the  said  Fred  S- 
Wulf  waa  an  unmarried  man,  leaving  b*> 
m.  Digs.  DOT  10  date.  A  Rtp'r  lainm 
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wife  or  ehDdren  Burrlrtn^r.    That  hiB  f»thpr 
died  prior  to  tbe  time  that  he  died,  and 

plaintiff  is  the  sole  heir,  next  of  kin,  and 
benelicinrj  of  the  eatate  of  the  said  Fred 
8.  Wulf,  deceased.  That  there  ii  no  ad- 
ministration pending  on  the  said  estate 
of  the  snid  Fred  S.  Wulf  within  this  state 
(Tcxm)  or  elsewhere,  and  that  none  is  nec- 
CBsary.  TLal  said  decedent  was  a  resident 
citizen  of  the  stat*  of  Texas  when  he  was 
killed,  but  was  temporarily  working  in 
Kanaaa.  That  by  virtue  of  the  laws  of  the 
atat«  of  Kansas,  where  the  said  Fred  8. 
Wult  was  killed,  a  right  of  action  is  pro- 
vided by  etatute  for  injuries  resulting  in 
death."  The  plaint! £f  demanded  $40,000 
damagea.  On  May  19,  1909,  deftnilant  filed 
its  original  anawer,  consisting  of  a  general 
demurrer,  a  general  denial  of  ttie  allega- 
tiona  of  the  petition,  and  averments  that 
the  injuries  complained  of  were  proximately 
caused  and  contributed  to  by  deceased's  own 
negligence  and  want  of  ordinary  care 
and  by  that  of  his  fellow  sert'snts.  No  ac- 
tion appears  to  have  been  taken  upon  this 
pleading;  but  oa  January  6,  1911,  defend- 
ant filed  its  first  amended  answer,  con- 
•isting  of  a  general  demurrer;  a  special  de- 
murrer to  the  claim  of  $40,000  dnina!r[!s, 
on  the  ground  that  under  the  laws  of  Kan- 
•aa  the  damages  were  limited  to  $10,000; 
and  averments  that  at  the  time  of  the  in- 
gjury  and  death  of  deceased,  defendant  was 
•  «ngaged  in  interstate  commerce,  'and  de- 
ceased waa  in  its  employ  and  was  him- 
aelf  engaged  in  interstate  commerce,  and 
that  the  cause  of  action  is  not  governed  by 
the  laws  of  Kansas,  but  arises  out  of  the 
Federal  employers'  liability  act  of  1Q03 
[35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322].  There  were 
also  a  general  denial  of  the  allegations  of 
tbe  petition,  and  an  averment  of  contribu- 
tory negligence  on  the  part  of  the  deceased 
and  of  his  fellow  servants.  Upon  the  same 
d«y  (January  8,  1911),  the  plaintiff  filed 
her  first  amended  original  petition,  ai'cr- 
ring  that  she  "atM  the  aole  hair  and  next  of 
kin  of  Fred  8.  Wulf,  deceased;  that  at  the 
time  of  tha  filing  of  the  original  petition 
there  was  no  adminiatration  upon  his  es- 
tate and  no  necessity  for  any;  that  on 
January  4,  1911,  she  was  duly  appointed 
temporary  administratrix  of  his  estate  by 
the  county  court  of  Grayson  county.  Teniae, 
«  court  of  competent  Jurisdiction,  and 
qualified  as  such,  with  full  power  and  au- 
thority to  prosecute  this  suit  as  party 
plaintiff,  and  had  made  application  to  be 
Appointed  permanent  administratrix.  "That 
tbere  now  exists  no  necessity  for  an  admin- 
istration upon  the  estate  of  the  said  Fred 
8.  Wulf,  unless  the  same  should  b«  neces- 
nry  for  the  sole  purpose  of  prosecuting 


this  Buit  aa  KdmtnMratrix  of  old  decedavl 
for  the  benefit  of  heraelf  aa  the  aurviving 
parent  and  next  of  kin  of  the  said  decedent; 
said  plaintiff  being  the  next  of  kin  and  sola 
beneficiary  of  whatever  ma;  be  recovered  in 
this  suit.  She  therefore  sues  in  her  orig- 
inal capacity  as  such  sole  beneficiary  and 
next  of  kin;  but  in  the  event  it  shall  be 
determined  that  she  is  not  entitled  to  re- 
cover in  said  capacity,  then  she  asks  that 
she  be  allowed  to  recover  as  administratrix 
for  her  benefit,  as  aforesaid.  Therefore  eh* 
sues  both  in  her  individual  capacity  and 
as  administratrix,  as  aforesaid."  The 
averment  of  diversity  of  citizenship  was  re- 
peated, aa  were  those  averments  of  the 
original  petition  that  set  forth  the  causa 
of  action.  The  amended  petition  further 
averred  "that  by  virtue  of  both  the  laws  of 
the  atate  of  Kansaa,  where  the  said  Fred!? 
S.  Wulf*  was  kilted,  and  the  acta  of  Con-? 
greas,  a  right  of  action  ia  provided  for  in- 
juries resulting  in  death  in  tbe  manner 
and  form  and  in  the  occupation  that  de- 
ceased was  engaged  in  at  the  time  of  bia 
death."  This  amendment  was  allowed  bj 
the  court,  and  an  order  was  made  permit- 
ting the  plaintiff  to  prosecute  aa  the  per* 
lonal  representative  of  the  deceased  for  her 
Individual  benefit,  as  well  as  in  her  indi- 
vidual capacity.  Thereafter  the  defendant 
Sled  its  second  amended  answer,  by  which 
it  excepted  to  that  portion  of  the  amended 
petition  making  Sallie  C.  Wulf  a  party 
plaintiff,  because,  "under  the  act  of  Con- 
gress known  as  the  employers'  liahilily 
act,  she  is  not  a  proper  party  to  said  suit;" 
excepted  to  that  portion  making  her  a  party 
aa  temporary  administratrix,  "because  ah« 
was  not  made  a  party  aa  such  administra- 
trix at  the  time  of  the  filing  of  the  original 
petition;"  and  excepted  to  that  portim 
seeking  to  make  her  a  party  as  administra- 
trix, because  the  amendment  making  her  a 
party  in  that  capacity  was  made  more  than 
two  years  from  the  time  the  alleged  cause 
of  action  accrued ;  and  for  that  the  cauaa 
of  action,  if  any,  waa  barred  by  the  limita- 
tion of  two  yeara.  There  was  also  a  gen- 
eral denial  of  the  allegations  of  fact  in 
plaintiff's  petition  contained,  "except  thai 
this  defendant  aaya  that,  at  tbe  time  the 
said  deceased  was  killed,  he  waa  engaged  in 
interstate  commerce." 

The  exceptiona  being  overruled,  a  trial 
was  bad  upon  the  issues  of  fact,  and  re- 
sulted in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  (now  defendant  in  error) 
for  $7,000,  which  waa  affirmed  by  the  cir- 
cuit court  of  appeals  for  the  fifth  circuit 
(113  C.  C.  A.  605,  192  Fed.  919),  and  th» 
case  comes  here  by  writ  of  error. 

The  judgment  of  the  circuit  court  being 
founded   upon   tbe   Federal   employers'   lia- 
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U]i^  Met,  H  that  the  jurisdictian  of  that 
eonrt  wu  not  dependant  entirelj  upon  thi 
EdlverBi^  of  eitizenihip  of  the  partiris,  ttii 
^Judgment  of  the*circuit  court  of  appenli 
was  not  made  final  by  g  6  of  the  Kvarti 
aet,  and  tbuB  (the  matter  in  oontroversy 
exceeding  91,000]  there  is  a  riglit  to  a  nrit 
of  error  from  this  court.  Act  of  March  3, 
ISQl,  2S  Stat,  at  L.  S28,  chap.  517,  S  6, 
U.  S.  Conip.  Stat  1901,  p.  046;  Judicial 
Code  of  March  3,  1911,  36  Stat,  at  L.  chap. 
£31,  pp.  1133, 1167,  §S  12S,  241,  U.  8.  Comp. 
Stat.  Supp.  ISll,  pp.  1S3,  229. 

The  argument  for  reversal  rests  i>holl7 
upon  the  mode  of  procedure  folloned  in  the 
eircuit  court.  It  is  contended  that  the 
plaintiff's  original  petition  failed  to  state  a 
cause  of  action,  because  she  sued  in  he 
dividual  capacitj,  and  based  her  right  of 
recovery  upon  the  Kansas  statute,  Trhereas 
her  action  could  legally  rest  onlj  upon  the 
Federal  employers'  liability  aet  of  1008, 
which  requires  the  action  to  be  brought  in 
the  name  of  the  personal  representative  of 
the  deceased;  that  the  plaintifTs  amended 
petition,  in  which  for  the  first  time  she  set 
up  a  right  to  sue  aa  administratrix,  alleged 
an  entirely  new  and  distinct  cause  of  ac- 
tion, and  that  such  an  amendment  could  not 
lawfully  be  allowed  so  as  to  relate  back  to 
the  commencement  of  the  action,  inasmuch 
aa  the  plaintiff's  oauae  of  action  was  barred 
by  the  limitation  of  two  years  before  she 
undertook   to   sue  as   administratrix. 

It  seems  to  vs,  however,  that,  aside  from 
the  capacity  in  which  the  plaintiff  assumed 
to  bring  her  action,  there  is  no  subHtantial 
difference  between  the  original  and  ame 
petitions.  In  the  former,  as  in  the  latter, 
it  waa  BufGeieutly  averred  that  the  deceased 
came  to  his  deatb  through  injuries  suffered 
while  be  was  employed  by  the  defendant 
railroad  company  in  interstate  commerce; 
that  his  death  resulted  from  the  negligence 
of  the  company  and  by  reason  of  defects 
in  one  of  its  locomotive  engines,  due  to  ita 
negligence;  and  that  since  the  deceased 
died  unmarried  and  childless,  the  plaintiff, 
aa  his  sole  surviving  parent,  was  the  sole 
beneficiary  of  the  action.  It  is  true  the 
original  petition  asserted  a  right  of  action 
Itnnder  the  laws  of  Kansas,  without  making 
preference  to  the  act  of'Congress.  But  the 
eonrt  was  presumed  to  be  cognizant  of  the 
•nactment  of  the  employers'  liability  act, 
■ad  to  know  that,  with  respect  to  the  re- 
■ponslbillty  of  interstate  carriers  by  rail- 
road to  their  employees  injured  in  such 
wmmcroe  after  its  enactment,  it  had  the 
affect  of  superseding  state  laws  upon  the 
•object.  Second  Employers'  Liability  Cases 
lUondon  T.  New  York,  N.  H.  4  E.  R.  Co.) 
t23  n.  S.  1,  G3,  SO  L.  ed.  327,  347,  38 
X»R.A.(M.8.)    44,    32    Sup.    Ct    Rep.    IBQ. 


Therefore  the  pleader  was  not  required 
to  refer  to  the  Federal  act,  and  the  refer- 
ence actually  made  to  the  Kansas  statute 
no  more  vitiated  the  pleading  than  a  ref- 
erence to  any  otlier  repealed  statute  would 
have  done. 

It  is  true  that  under  the  Federal  statute 
the  plaintiff  could  not,  although  sole  bene- 
ficiary, maintain  the  action  except  as  per- 
sonal representative.  So  it  was  held  in 
American  R.  Co.  v.  Birch,  224  U.  8.  647, 
60  L.  ed.  B79,  32  Sup,  Ct  Rep.  803.  Bat 
in  that  case  there  was  no  offer  to  amend 
by  joining  or  substituting  the  personal  rep- 
resentative, and  this  court,  while  reversing 
the  judgment,  did  so  without  prejudice  to 
such  rights  as  ths  personal  representative* 
migbt  have.  The  decision  left  untouolied 
the  question  of  the  propriety  of  such  an 
amendment  as  was  applied  for  and  allowed 
in  the  case  before  us, — an  amendment  that, 
without  in  any  way  modifying  or  enlarging 
the  facta  upon  which  the  action  was  based, 
in  effect  merely  indicated  the  capacity  in 
whicb  the  plaintiff  was  to  prosecute  the 
action.  The  amendment  was  clearly  within 
i  9S4,  Rev.  Stat.  U.  S.  Comp.  Stat.  1901, 
p.  696. 

Nor  do  we  think  it  waa  equivalent  to  ths 
commenoement  of  a  new  action,  so  aa  to 
render  it  subject  to  the  two  years'  limita- 
tion prescribnl  by  g  S  of  the  employers'  lia- 
bility act.  The  change  waa  in  form  rather 
than  in  substance  (Stewart  v.  Baltimore 
&  O.  R.  Co.  16S  U.  S.  445,  42  L,  «d.  G37, 
IB  Sup.  Ct  Rep.  lOG).  It  introduced  no 
new  or  different  cause  of  action,  nor  did 
it  set  up  any  different  state  of  facts  as  the 
ffround  of  action,  and  therefore  it  related 
back  to  the  banning  of  the  snit.  Texas 
ft  P.  R.  Co.  V.  Cox,  14fi  U.  S.  693,  S03,  36 
li.  ed.  829,  832,  12  Sup.  Ct  Rep.  SOS;  At-^ 
lantic  ft  P.  R.  Co.  v.  Laird,  ia4aU.  8.  393,*^ 
S95,  41  I^  ed.  485,  486,  17  Bup.  Ct  Bep. 
120.  See  also  McDonald  r.  Nebraska,  41 
C.  C.  A.  278,  101  Fed.  171,  177,  178;  Pa- 
tillo  V.  Allen-West  Commission  Co.  66  C. 
C.  A.  S08,  131  Fed.  6S0;  Reardon  v.  Balak- 
lala  Consol.  Copper  Co.  1S3  Fed.  189.  Re- 
liance Is  placed  by  plaintiff  in  error  upon 
Union  P.  R.  Co.  v.  Wyler,  158  U.  8.  286, 
39  L.  ed.  983,  16  Sup.  Ct.  Rep.  377.  There 
the  action  was  commenced  in  a  state  court 
of  Missouri  and  afterwards  removed  to  the 
United  States  circuit  court  The  original 
petition  was  based  upon  the  oommon  law 
of  master  and  servant,  and  set  up  an  injury 
to  the  plaintiff  occurring  In  the  state  of 
Kansas  while  he  was  in  the  employ  of  the 
defendant,  averring  that  the  injury  was 
due  to  the  negligence  of  the  defendant  in 
employing  and  retaining  in  its  employ  aa 
fellow  servant  of  the  plaintiff  one  Kline,  an 
incompetent  person,  with  knowledge  of  hia 
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incompetencji  aftemrda  pUiotiff  filed  an 
amended  petit ioD,  eliminating  tlie  eharga 
of  incompeteiicj  on  the  part  of  Kline,  and 
the  averment  of  defendant's  knowledge  of 
■uch  incompetency,  and  resting  the  cause  of 
action  exclusively  upon  the  negligence  of 
Kline  aa  a  fellow  servant  of  plaiutifT,  aver- 
ring that  the  employer  was  liable  to  the 
plaintiff  for  the  injury  suffered  by  htm 
through  such  negligence  because  a  right  of 
action  was  given  in  such  case  by  tbe  law 
«f  Kansas,  where  the  accident  occurred. 
This  court  held  that  the  amendment  Intro- 
•dueed  a  substantially  new  cause  of  action, 
io  which  the  bar  of  the  statute  of  limita- 
-tions  applied.  But  in  that  case,  as  is  made 
filain  in  the  opinion  delivered  by  Mr.  Jut- 
tice  White  (now  Chief  Justice),  the  ameud- 
-ed  petition  set  up  not  only  a  different  state 
■of  facts,  but  a  difTerent  rule  of  law  as  the 
^ound  of  the  action;  the  origmal  petition 
|>roceeding  exclusively  on  the  common-law 
rule  which  held  a  master  liable  who,  with 
knowledge,  employs  or  retains  an  incom- 
petent servant,  and  mating  no  reference  to 
the  Kbiibiis  statute,  nor  averring  negligence 
on  the  part  of  the  fellow  servant,  except- 
ing so  far  as  this  might  be  inferred  from 
i^the  averment  of  his  incompetency;  while 
!?  tbe  •amendment  relied  upon  the  fellow  serv- 
ant's mere  negligence,  together  with  a  stat- 
ute of  Kansas  which  made  the  master  re- 
sponsible for  the  consequences  of  the  negli- 
gence ol  a  fellow  servant.  The  action  hav- 
ing  been  commenced  in  a  Missouri  court 
which  would  not  take  notice  of  the  Kansas 
statute  unless  it  were  pleaded  (Babcocic 
▼.  Babcock,  46  Ho.  243),  this  court  held 
that  the  rule  that  the  Federal  courts  take 
Judicial  notic4  of  the  laws  of  the  several 
•tatea  did  not  apply.  Since,  in  tbe  present 
«ase,  the  Federal  statute  did  not  need  to 
be  pleaded,  and  the  amended  petition  set 
up  no  new  facta  aa  the  ground  of  action, 
fhe  decision  in  the  Wyler  Case  is  not  con- 
trolling. 
Judgment  affirmed. 

Mr.  Justice  I^nrton  entertains  doubts  as 
to  whether  tha  two  yeara'  limitation  does 
not  apply. 
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SUtea,  BO  far  segregateo  tfao  land  from  tho 
public  domain  and  make*  it  ao  far  privata 
aa  to  withdraw  it  from  the  operation  of  the 
act  of  June  3,  187S  (20  Stat,  at  L.  63, 
chap.  160,  U.  8.  Comp.  Stat.  1901,  p.  1E28), 
authorizing  any  citisen  to  enter  upon  pub- 
lis  lands,  being  mineral  lands  open  to  min- 
eral entry,  in  order  to  cut  timber  therefrom 
for  mining  purposes- 

[Ed.  NoCe.-Fnr  otber  csus,  SM  Public  Landi, 
CbuL    Dig.  il  R,  U-II;     Dec.   Dig.  I  IL'l 

Public  Landb  (|  II*)— .Cdttino  Tiubeb— 
Inconsistent  Claivb  —  Houestead  ob 
Mineral  Lard. 

2.  A  homestead  entryman  and  his  vende^ 
when  sued  by  the  United  State*  for  cutting 
timber,  are  estopped  to  claim  that  the  land 
could  not  be  entered  as  a  homestead,  but 
waa  subject  to  the  provisions  of  the  act  ol 
June  3,  1878,  which  authorize  auy  citiien 
to  enter  upon  public  lands,  being  mineral 
lands,  open  to  mineral  entry,  in  order  bo 
cut  timber  therefrom  for  mining  purposes. 

[Rd.  Nets.— P^r  othar  eaist,  lea  Public  Landi, 
Cent.   DIs.  II  «.  U-lt;     Die.  DiB.  1  U.*] 

UBLIO  Lakdb  (1  11*)~Cuttino  Tihbeb 
—Liability  of  Vended. 

3.  The  vendee  of  a  treepaaser  upon  the 
public  lands,  buying  with  notice,  is  liable 
to  the  United  States  for  the  timber  unlaw 
fully  removed  by  the  vendor. 

[Ed.  Not*.— For  other  esses,  see  Public  Land*, 
Cent.   Dig.  I]  >,  ll-ll;    Dec   Dig.  |  U.»l 

[No.  101.] 

Submitted     December     IT,     1B12.     Decidad 
Jauuar;  6,  1B13. 

IN  EKBOE  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  Dis- 
trict of  Idaho,  Northern  Division,  in  favor 
of  the  United  Statea  in  a  suit  to  recover 
the  value  of  timber  out  from  the  publle 
lands.    Affirmed. 

See  same  case  below,  102  C.  C.  A.  292, 
178  Fed.  814. 

The  tacts  ara  stated  in  the  opinion. 

Mr.  Myron  A.  Folsom  for  plaintiff  la 


Mr.  Justice  Lomitr  delivered  the  opin-!? 
ion  of  the  court: 

In  1603  Messenger  made  a  homestead  eii> 
try  in  the  Cceur  D'Alene  land  district.  Ha 
claimed  to  have  entered  in  good  faith,  and 
testified  that  he  lived  on  the  land  with  hi* 
family  for  some  time.  While  thui  in  poo- 
aeaalon  he  cut  many  of  the  tree*  into  atull^ 
which,  with  the  cordwood,  be  sold  to  tho 
Bunker  Hill  Company.  In  1905  h«  aban- 
doned the  land  and  the  government  brought 
suit  against  the  mining  company  and  ro- 
covered  judgment  for  the  vftlne  of  the  tiu> 
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ber  in  ita  improrad  atata.     1(8  C.  C.  A. 
292.  178  Fed.  914. 

In  thia  court,  plaintiff  in  error  el*iin« 
thxt  the  iBjid,  not  being  suited  for  agri- 
eultuT&l  pnrposea,  could  not  be  entered  •■ 
k  homestead  (  Rot.  Stat  I  2302,  U.  B.  Comp. 
Stat.  1901,  p.  1410),  but,  being  mineral 
l«nd  in  fact,  waa  open  to  mining  location 
and  inbject  t«  the  provlilona  of  the  act  of 
June  8,  1878  (20  SUt.  at  L.  SB,  chap.  150, 
U.  a  Comp.  8Ut  1001,  p.  1628),  whieb 
authoriEet  any  eltlzen  to  "enter  upon  pub- 
lie  lands,  being  mineral  landa,"  open  to 
mineral  entry,  in  order  to  cut  timber  there- 
g  from  for  mining  purpoaee.  It  argue*  that 
■  th^  homestead  entry  waa  void,  and  that 
■nj  citizen,  Measenger  included,  could  treat 
the  land  aa  public,  and  cut  the  timber  for 
mining  purpoaea.  It  offered  evidence  tend- 
ing to  euatain  its  contention  aa  to  the  char- 
acter of  the  land,  and  except*  to  the  oourt'a 
ruling  that  Messenger  and  hie  vendee  were 
eatopped  from  making  such  claim. 

Tbe  atatnto  on  which  the  mining  company 
relies  applies  only  to  public  lands,  while 
this  was  no  longer  publie  in  the  full  aense, 
»lthaugh  the  title  remained  in  the  govem- 
ment,  which  conld  have  canceled  Meaaen- 
ger'a  entry  on  proof  that  it  waa  valuable 
for  mineral  purposes.  Deffeback  v,  Hawke, 
lis  U.  a  392,  29  L.  ed.  423,  S  Sup.  Ct. 
Rep.  00.  But  until  soma  such  action  by 
the  United  States,  Hessenger*!  entry  seg- 
regated the  land  from  the  publie  domain 
and  made  it  ao  far  private  aa  to  withdraw 
it  from  tbe  operation  of  the  law  permitting 
other  eltizena  to  locate  mines  or  cut  timber 
mi  public  mineral  land.  Hastinga  t  D.  B. 
Co.  V.  Whitney,  132  U.  S.  367,  33  L.  ed. 
M3,  10  Sup.  Ct.  Rep.  112;  Shiver  v.  United 
States,  159  U.  8.  4BG,  40  L.  ed.  231,  10 
Snp.  Ct.  Bep.  04.  Until  his  claim  was  cen- 
ceted.  Messenger  waa  entitled  to  exclude 
others  from  the  quarter  section.  And  as 
they  would  have  been  eatopped,  aa  against 
him,  from  denying  that  he  waa  lawfully  in 
poBBcaaion  of  it  as  a  homestead,  so  ivas  be 
eatopped  from  denying  that  it  was  a  home- 
stead when  sued  for  cutting  timber  in  vio- 
lation of  the  laiT  applicable  thereto.  He 
eonld  not  claim  the  rights  of  a  homesteader 
in  land  intended  for  settlement  and  culti- 
vation (Rev.  Stat,  g  2290,  U.  S.  Comp.  Stat. 
1901,  p.  1380),  and  at  the  same  time  defend 
ttnder  another  atatuts  which  related  to  pub- 
lic land  valuable  for  mineral  purposes. 
Tbe  mining  company  bought  with  notice 
tlwt  Messenger  waa  a  trespasser,  and  is 
liable  for  the  timber  unlawfully  i-emuved 
by  ita  vendor. 
Affirmed. 


UNITED  BTATEa 

SAUUEL  M.  FLUMLEY,  Appt, 


UNITED  STATES.     (No.  35.) 

UNITED  STATES,  Appt, 

SAMUEL  M.  FLUMLEY.     (No.  86.) 

Ukited    Statis    (J    70*)  — PuBUO    CoJi- 

laAOTB— BXTBA    WOBK. 

1.  Une  contracting  to  complete  an  no- 
finished  public  work  in  accordance  with  tha 
original  contract  and  duly  authorixed 
changes  ia  not  entitled  to  compensation  for 
extra  work,  where  the  Secretary  of  the  In* 
terlor  has  decided  against  hia  claim,  con- 
formably to  a  proviaion  in  his  contract  that- 
if  there  be  any  discrepancy  between  plana- 
and  spacificationB,  or  between  his  contract 
and  the  original  contract,  the  matter  sbalk 
be  referred  to  such  Secretary,  whoae  deci- 
sion shall  be  conclusive. 

[Bd.  Note,— For  atbar  cue*,  let  DDlted  StatW, 
CeoL  DIs.  I  »;    Dae  Dig.  I  TO.*] 

United    States    (I    70*)  — Pubijo    Com- 

TBAOTB— Extra  Wobe. 

2.  Failure  to  comply  with  the  provisiona 
ot  a  contract  for  a  public  work  that  change* 
increasing  or  diminishing  the  cost  must  lie 
agreed  on  in  writing  by  tbe  contractor  and 
architect,  with  a  statement  of  the  price  ol 
the  substituted  materials  and  work,  and 
must,  in  every  instance,  be  approved  by 
the  Secretary  of  the  Interior,  defeats  any 
claim  of  tlie  contractor  for  compensation 
for  extra  work. 

(Bd.  Not*.— For  other  easm,  s*e  Uatted  Statse. 
Cent.  Dig.  I  it;    Dsc  Dig.  I  70.'] 

United    States    (|  73*)— Public    Com- 

TBACT»— DAIUOES    FOB    Dei.AT. 

3.  Damages  caused  by  delay  are  not  re- 
coverable from  the  United  Etataa  by  the 
contractor  for  a  public  work,  who  failed  to- 

ify  the  Secretary  of  the  Interior  when 
the  delay  occurred,  as  was  required  by  the 

Rd.  Nat(.>-For  oUiar  cuM,  t»  Coltad  StatWi. 
It.   Dig.  I  K:    Dec  Dig.  i  ^3■'i 
[Nos.  36  and  36.) 
Argued  December  9,   1012.     Decided  Jamt- 
ary  6,  1913. 

C1R0SS  APPEALS  from  the  Court  of 
/  Claims  to  review  a  judgment  disallow- 
ing claims  of  a  public  contractor  for  com- 
pensation for  extra  work,  but  awarding  him 
damages  for  delay.  Reversed  as  to  the  dam- 
ages for  delay,  and  otherwise  affirmed. 

~  e  same  case  below.  No.  35,  43  Ct.  O. 
266;  No.  38,  45  Ct.  CI.  185. 

The  facts  are  atated  in  the  opinion. 

Messrs.  George  A.  King,  and  Willtam 
B.  King  for  Samuel  M.  Plumlev. 

Mr.  Wtlltam  W.  Scott,  Assistant  Attoi* 
nay,  and  Mr,  John  Q.  Thompft^n,  Assistant 
Attorney   (general,   for   the    United    Statu. 

Hr.  Justice  Lamar  delivered  tbe  opinion  |p 

f  tbe  court: 

In  October,   1S8S,  P.  H.  McLaughlin  ft 
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S  Compaiijr  MntrftcUd  to  build  the  Nanl  Ob- 
FeerTAtory     in     Waahington  ■for     t30T,Bll. 
After  most  of  the  work  bad  beeu  done,  tbe 
oontrftct  was  forfeited  for  failure  to  make 
aatisfactor?  progress.    37  Ct.  CI.  ISO.    Tbe 
government   advertised    for    bids    to    ci 
plete  tbe  work.     After  examining  the  ( 
tract    and    documenU    Plumley    agreed 
complete   tho  building    in   accordance  witb 
the   McLaughlin   contract,   and   "duly 
thorized   changes"  bj   June   let,   1S92,   for 
the   sum   of  ¥29,840.     Having  finished   tbe 
vork,  he  sued  tbe  government  for  dsmageB 
by  delay  and  for  extra  work  amounting  to 
912,813.     Tbe  court  rendered  judgment 
his   favor  for   $502  insurance   paid   during 
the  period  be  was  delayed  in  finishing  the 
work.     All  of  the  atber  items  were  disal- 
lowed.    Both  parties  appealed. 

1.  Tbe  largest  item  is  a  claim  for  extra 
compensation  for  installing  a  ventilator  sys- 
tem, which  McLaughlin  agreed  to  do  fai 
a  given  sum.  The  proposed  change  and 
thia  offer  were  submitted  by  the  architect 
to  the  Bureau  of  Equipment,  with  the 
statement  that,  if  approved,  McLauj:;blin 
would  enter  into  a  formal  written  contract 
to  do  the  work  for  tbe  prices  named.  The 
plans  and  bid  were  approved,  McLaughlin 
was  directed  to  proceed,  and  did  some  work 
thereon.  Later  his  contract  waa  forfeited. 
Plumley  (and  his  partner,  Davis,  a  former 
member  of  McLaughlin  &  Company)  knew 
theae  facts  at  the  time  tbe  bid  was  made  to 
complete  the  work,  bnt  when  required  to 
build  the  ventilating  system,  Plumley  in- 
sisted that  it  was  not  within  McLaughlin's 
original  contract,  and  not  a  "duly  author- 
fied  change"  because  no  written  contract 
bad  been  signed  by  both  parties,  as  re- 
quired by  the  terms  of  the  contract.  This 
contention  waa  rejected  by  the  architect, 
and,  on  appeal,  by  the  Secretary  of  the 
Navy.  The  conrt  of  claims  at  first  sus- 
tained this  position,  but  on  a  rehearing  held 
that  Plumley  was  estopped  from  claiming 
that  tbe  change  bad  not  been  duly  author- 

*  iEed,  and,  under  his  contract  to   complete 

•  the  work,  was  bound  to  finish  "what  Mc- 
Laughlin had  begun.  Beyond  this  tbe  con- 
tract provided  that  if  there  was  any  dis- 
crepancy between  plans  and  specifications, 
or  between  the  contract  of  McLaughlin  and 
the  contract  of  Plumley,  the  matter  should 
be  referred  to  tbe  Secretary,  Plumley  agree- 
ing "to  abide  by  bis  decision  in  tbs  prem- 
ises." The  Secretary  decided  against  him, 
and  under  the  circumstances  his  construc- 
tion  Is  binding  on  the  contractor. 

2.  This  same  provision  prevents  a  recov- 
ery for  the  drain  pipe  included  In  the 
nriginal  contract.  For  some  reason,  not 
■toted,  it  appears  that  McLaughlin  was  re- 


quested to  make  a  bM  for  laying  drain  pipe. 
It  was  accepted  and  then  countermanded. 
Plumley  was  likewise  requested  to  make  a 
bid,  which  was  accepted  and  then  counter- 
manded. When  required  to  lay  the  pipe 
he  demanded  extra  compensation,  but  bis 
appeal  was  overruled  by  tbe  Secretary,  pos- 
siliiy  for  the  reason  suggested  in  argumenti 
— that  asking  a  bid  did  not  relieve  Plumley 
from  the  obligation  to  furnish  labor  and 
material  actually  Included  in  tbe  contract. 
What  facts  were  submitUd  to  the  Secretai? 
is  not  in  this  record,  but  his  ruling  is  con- 
clusive, in  view  of  Plumtey's  agreement  to 
abide  by  his  decision. 

3.  The  other  items  for  extra  work  war* 
properly  disallowed.  The  contract  provided 
that  changes  increasing  or  diminishing  the 
cost  must  be  sgreed  on  In  writing  by  tha 
contractor  and  the  architect,  with  a  stat«- 
ment  of  tbe  price  of  the  substituted  mate- 
rial and  work.  Additional  precautions 
were  required  if  the  cost  exceeded  $500, 
In  every  Instance  it  was  necessary  that  tha 
change  should  be  approved  by  the  Secretary. 
There  waa  a  total  failure  to  comply  with 
these  provisions,  and  though  it  may  be  a 
hard  caao,  since  the  court  found  that  the 
work  was  in  fact  extra  and  of  considerable 
value,  yet  Plumley  cannot  recover  for  that 
which,  though  extra,  waa  not  ordered  by 
the  officer  and  in  the  manner  required  byS 
the  contract-*  Rev.  Stat  S  3744,  U.  8.1? 
Comp.  Stat.  IBOl,  p.  2510;  Hawkins  v. 
United  States,  06  U.  S.  6Sg,  24  L.  ed.  607; 
Ripley  V.  United  States,  223  U.  S.  6B5,  58 
L.  ed.  814,  32  Sup.  Ct.  Rep.  352;  United 
States  V.  McMullen,  222  U.  S.  4B0,  66  L.  ed. 
28B,  32  Sup.  Ct.  Rep.  128. 

4.  The  government  appeals  from  so  nuoli 
of  tbe  judgment  »»  gave  Plumley  a  judg> 
ment  for  damages  caused  by  delay.  The 
court  found  that  Plumley  was  delayed  by 
the  failure  to  have  the  architect  on  hand 
promptly  for  decision  pertaining  to  the 
work,  while  it  also  found  that  the  Secretaiy 
extended  the  time  for  the  reason  that 
Plumley's  failure  to  finish  was  on  account 
of  circumstances  beyond  tbe  contractor's 
control.  But  Plumley,  at  the  time  af  the 
occurrence  of  the  delay,  did  not  notify  the 
Secretary  of  the  facts,  nor  of  the  extent 
to  which  the  work  would  be  delayed.  Ilia 
contract  required  that  such  notice  should 
be  given  to  the  Secretary  when  the  delay 
occurred,  evidently  for  the  purpose  of  in- 
fomning  the  Department,  and  enabling  it, 
at  the  time,  to  remove  the  cause  of  the  de- 
lay.   It  operated  to  prevent  claima  for  dam- 

and  for  failure  to  comply  with  thia 
requirement  of  the  contract.  (United 
States  V.  Gleason,  ITS  U.  6.  6SB,  44  L.  ed. 
284,  20  Sup.  Ct.  Rep.  228)  tbe  platntiff  U 
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not  entitled  to  recover.  Tbe  jndgmeiit  in 
that  respect  mwt  be  reversed,  and  U  otber- 
wise  affirmed. 


JAMES  A.  PATTEN  et  al. 

ConBTS  ({  385*)— Appeal  —  Bi  Govebh- 

KB NT— Scope  or  Review. 

1.  The  Federal  Supreme  Court,  when  re- 
Tiewing,  under  the  crimina!  appeiilE  act 
of  March  2,  1907  (34  Stat,  at  L.  1248,  chap. 
£664),  the  judenient  of  a  Federal  circuit 
oonrt  whoae  ruling  bus  tain  ing  a  demurrer 
to  certain  counts  in  an  indictment  charging 
violations  of  the  anti-trust  act  of  Jul;  a, 
1690  (2S  Stat  at  L.  200,  chap.  647,  U.  S. 
Corap.  Stat,  leoi,  p.  3200),  was  baaed  upon 
the  construction  of  that  statute,  must  ac- 
cept tbe  circuit  court's  construction  of  the 
counts  of  the  indictment,  and  can  consider 
only  whether  the  decision  that  the  acts 
charged  are  not  condemned  as  criminal  bj 
the  statute  is  based  upon  . 
■truction  of  that  statute. 


B  Coui 


I,  Cent. 
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CoTJKTB  (1 383*}— Appeat^-Bt  Qovermusst 

-<IOItSTEOCTI01T  OF    STiTDTE. 

£.  A  judgment  of  a  Federal  circuit  court 
sustaining  a  demurrer  to  certain  counts  in 
an  indicbcent  charging  violations  of  the 
anti-trust  act  of  Jul;  2,  1890,  upon  the 
ground  that  the  acts  charged  are  not  with- 
in the  condemnation  of  that  statute,  is 
based  upon  a  construction  of  such  statute 
within  tbe  meaning  of  the  act  of  March  2, 
1S07,  governing  the  right  of  the  govern- 
ment to  a  review  in  a  criminal  case. 

fEd.  Sate.— For  Dtier  CSMS.  see  Courts.  Cent. 
Dig.  I)  1222-I0I5,  lOSl;    Dec.  Dig.  I  SSE.'l 

s  Rb- 


3,  A  conspiracy  to  nm  a  corner  in  the 
available  supply  of  a  staple  commodity, 
such  aa  cotton,  normally  a  subject  of  inter- 
state trade  and  commerce,  to  be  accom- 
plished by  purchases  for  future  delivery, 
coupled  with  a  withholding  from  sale  for 
a  limited  time,  thereby  eniiancing  artificial- 
ly its  price  to  all  buyers  throughout  the 
country,  is  within  the  terms  of  the  antj- 
truat  act  of  July  2,  1800,  g  1,  which  makes 
it  a  criminal  offense  to  engage  in  a  con- 
tpiracy  in  restraint  of  interalate  commerce, 
■ince  by  its  necessary  operation  it  will  di- 
recUy   and   materially   impede   and   burden 

[Bd.  Nola.— For  other  csnee,  lea  MoaocoUes, 
Cent.  DIf.  f  10:    Deo.  Dig.  |  12.* 

Tor  other  deflnitlom,  ase  Words  asd  Phrsaes, 
*o]    I.  pp.  H5t-116l;    to!,  a,  p.  7613.] 
UO.NOPOLIES    (S  12*)— "C0NSP1R.\CT  IN   RE- 

STB.viNT  OF  Trade"  — Ikvoluntabt  R«- 

STBA1^T. 

4-  Involuntary  restraints  upon  interstate 
ovmmerce,  the  result  of  a  conspiracy  be- 
tween persons  not  thetnseives  engaged  in 
■uell  commerce,  to  oompel  action  by  others, 
«r  to  create  arUflcfal  conditions  which  neo- 


essarily  impede  or  burden  tbe  due  course 
of  such  commerce,  or  restrict  tbe  common 
liberty  to  engage  therein,  are  comprehended 
by  the  provisions  of  the  anti. trust  act  ot 
July  2,  1890,  g  1,  which  make  it  a  criminal 
offense  to  engage  In  a  conspiracy  in  re- 
straint of  interstate  commerce,  as  well  aa 
voluntary  restraints  produced  by  an  agree- 
ment between  persons  bo  engaged  to  sup- 
press competition  among  themselves. 

[Ed.    Nots.'-PoT   Mlier   csbm.    ess   Uoaopollea. 
Ceat.  Dtg.  i  10;    Dec.  Dig.  1  12.*] 


-Tempobabt  Btimo- 

I-ATIOlf    OF    COUPSTITIOH. 

fi.  A  conspiracy  to  corner  the  market  in 
a  commodity,  though  it  may  tend  to  stimu- 
late competition  for  a  time,  is  within  tba 
provisions  of  the  anti -trust  act  of  July  2, 
189D,  making  it  a  criminal  offense  to  en- 
gage in  a  conspiracy  in  restraint  of  inter- 
state commerce,  it  it  also  operates  to 
thwart  tbe  usual  operation  of  tne  laws  of 
supply  and  demand,  to  withdraw  the  com- 
modity from  the  normal  current  of  trade, 
to  enhance  the  price  artificially,  to  ham- 
per users  and  consumers  in  satisfying  tbeir 
needa,  and  to  produce  practically  tbe  aaoM 
evils   as   docs   the   suppression   of   competi- 


Monopoues  (I  31")— Criminal  Istent— 
CoKSPiBAOT  IS  Restbaihi  or  Tbadx. 
6.  Persons  engaging  in  a  coaspiraoj 
which  necessarily  and  directly  will  imped* 
and  burden  interstate  commerce,  contrai^ 
to  the  act  of  July  2,  1890,  g  1,  making  it 
a  criminal  offense  to  engage  in  a  con- 
spiriuj  in  restraint  of  interstate  commerce, 
are  chargeable  with  intending  that  resulL 
[Bd.    Note.-^For_othej  caBBB.    lea   Uoiuii«IISS. 


:.'d1e.  I  W;    Dec  DIE-  1  31. •! 
[No.  282,] 
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la  topic  *  1  NUUBBB  In  Dec.  * 


Argued  November  9  and  10,  1911.  Ordered 
for  reargument  before  full  bencb  April 
29.  1912.  Beai^ed  October  23  and  24, 
1912.    Decided  January  6,  1BI3. 

]N  ERROR  to  the  Circuit  Court  of  tb« 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  sus- 
taining a  demurrer  to  certain  counts  in  an 
indictment,  charging  violations  of  the 
Sherman  anti-trust  act  Reversed  and  re- 
manded for  further  proceedings. 

Bee  same  case  below,   IfiT   Fed.   884. 

The  facts  are  stated  In  the  opinion. 

Former  Solicitor  General  Ijelimann  and 
Solicitor  General   Bullitt  for  plaintiff   in 

Messrs.  John  O.  Spooner,  QeorK«  P. 
Herrlcb,  Eenry  Wollman,  William  E. 
Church,  Joseph  P.  Cotton,  Jr.,  and  Qeorgs 
Bublee  for  defendants  in  error. 

*Mr.  Justice  Van  Devantcr  delivered  tli«f 
opinion  of  the  court: 

This    is    a   criminal    proaecution    under 

DOgIc 
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th«  uti-tnut  aot  of  July  Z,  ISSO  (26  SUt. 
kt  L.  209,  chap.  047,  U.  S.  Camp.  Stat. 
1001,  p.  8200],  tbc  indiotinent  beiog  In 
elgbt  counta.  In  tho  circuit  court  detour- 
nte  to  the  third,  fourth,  aeventh,  and 
eighth  counts  were  lUBtsiued  and  those 
eounta  dismiued  (187  Fed.  064);  where- 
upon the  goTenunent  cued  out  this  writ  of 
•TTOT  under  the  criminal  appeals  act  of 
March  2,  1907  (34  Stat,  at  L.  1248,  chap. 
£604).  The  case  haa  been  twice  onll; 
argued.  At  the  second  ai^ument  the  gov- 
•mment  expressly  abandoned  the  third  and 
fourth  oounta  and  challenged  onlj'  the  rul- 

?iiig  upon  eounta  seren  and  eight.  Thus, 
theaproprle^  of  the  ruling  upon  the  first 
two  need  not  be  considered. 

In  passing  upon  the  demurrers,  the  eir- 
enit  court  proceeded  first  to  construe  the 
counts;  that  is,  to  ascertain  with  what  acta 
the  defendants  are  charged,  and  next,  to 
consider  whether  those  acts  are  denounced 
M  criminal  by  the  anti-trust  act,  the  con- 
elusion  being  that  they  are  not. 

The  limitations  upon  our  Jurisdiction  un- 
der the  criminal  appeals  act^  are  such  that 
we  must  accept  the  circuit  court's  construc- 
tion ol  the  counts,  and  consider  only  whetb- 
ar  ita  decision  that  the  acts  charged  are  not 
eondemned  as  criminal  by  the  anti-trust 
Mt  it  baaed  upon  an  erroneous  construction 
of  that  statute. 

At  the  outset  we  are  confronted  with 
the  contention  that  the  decision  is  not  based 
upon  a  construction  of  the  statute.  But 
to  this  we  cannot  assent.  The  court  could 
not  have  decided,  aa  it  did,  that  the  acta 
charged  are  not  within  the  condemnation 
of  the  statute,  without  first  ascertaining 
what  Et  does  condemn;  which,  of  course, 
involved  its  construction.  Indeed,  it  seems 
■  aolecism   to   say   that   the   decision   that 


tThe  act  is  set  forth  in  full  in  211  U.  B. 
at  page  398,  S3  L.  ed.  244,  29  Sup.  Ct.  Rep. 
132,  and  rulings  thereunder  are  found  in 
United  States  y.  Bitty,  208  U.  S.  303,  309, 
Oe  L.  ed.  643,  545,  Z8  Sup.  Ct.  Rep.  300^ 
United  States  t.  Keitel,  211  U.  S.  370,  398, 
03  L.  ed.  230,  244,  29  Sup.  Ct.  Rep.  123; 
United  States  v.  Biggs,  211  U.  8.  507,  618, 
63  L.  ed.  305,  300,  29  Sup.  Ct.  Rep.  181; 
United  States  v.  Mason,  213  U.  S,  13S,  122, 

63  L.  ed.  725,  727,  29  Sup.  a.  Rep.  4B0; 
United  States  r.  Uescal,  216  U.  S.  20,  31, 

64  L.  ed.  77,  70,  30  Sup.  Ct.  Rep.  10; 
United  States  v.  Stevenson,  215  U.  S.  100, 
190,  64  L.  ed.  153,  1S5,  30  Sup.  Ct.  Rep. 
SO;  United  States  v.  Heitize,  218  U.  S. 
032,  640,  64  L.  ed.  1139,  1143,  31  Sup.  Ct. 
Rep.  OB,  21  Ann.  Cas.  834:  United  States 
T.  Eeinze,  218  U.  S.  647,  6S0,  04  L.  cd.  1140, 
114B,  31  Sup.  Ct.  Eep.  102;  United  Statta 
T.  Kissel,  218  U.  S.  001,  000,  04  L.  ed.  1168, 
1178,  31  Sup.  Ct  Rep.  124;  United  States 
T.  UlUer,  223  U.  S.  BOO,  002,  00  L.  ed.  668, 
UO,  32  Sup.  Ct  Rep.  329. 


the  acts  charged  ai«  not  within  the  itat- 
ute  is  not  based  upon  a  eonstmctlon  of  It 

Each  of  the  counts  in  question  cbargea 
the  defendants  and  others  with  engaging 
in  a  conspiracy  "in  restraint  of,  and  to 
restrain,"  by  tlie  method  therein  dtseribed, 
"trade  and  eommeroe  among  the  aereral 
states"  in  tbe  aupply  ot  cotton  available 
during  the  year  ending  September  1,  1010, 
such  supply  consisting  of  all  the  cottonS 
grown  in  the*Southem  states  in  that  year* 
and  the  cotton  lelt  over  from  prior  years. 
The  counts  are  long,  and  tbe  acts  which 
the  circuit  eourt  treated  as  charged  in  them 
are  indicated  by  the  following  excerpt  from 
its  opinion,  the  footnotes  being  oura: 

"These  counts  are  alike,  with  the  «a> 
ception  of  the  statement  of  overt  aeta,* 
and  each  may  be,  broadly  spealdng,  divldad 
into  three  parta,  which  may  be  thus  anm- 
marised : 

"(1)  The  charging  part  contains  a  gen- 
eral charge  of  conspiracy  in  restraint  of 
interstate  commerce,  with  the  usual  formal 
and  jurisdictional  averments. 

"(2)  The  aecond  part  contains  a  'de- 
scription of  the  trade  and  commerce  to  be 
restrained.'  Under  this  head  it  is  stated, 
in  substance,  that  cotton  is  an  article  of 
necessity  raised  in  the  Southern  states, 
which  moves  in  a  large  volume  in  interstate 
and  foreign  commerce,  and  that  it  is  bought 
and  sold  upon  the  New  York  Cotton  Ex- 
change to  such  an  extent  as  to  practically 
regulate  prices  elsewhere  in  the  country, 
BO  that  future  sales  by  speculators  upon 
such  exchange  of  inore  than  tbe  amount  of 
cotton  available  at  the  time  of  delivery 
would  create  an  abnormal  demand  and  re- 
sultant excessive  pricea  in  all  eotton  mar* 
kets.i 


■  One  count  contained  a  statement  at 
evert  acts,  while  the  other  contained  ni 
such  statement, — a  diSerence  not  here  mar 
terial. 

■  In  order  that  tbe  brief  summary  and 
analysis  of  the  third  part  may  be  better 
underetood,  tbe  second  part  is  here  repro- 


Descriptiw 


to  be 


"And  the  grand  jurors  aforesaid,  npoa 
their  oath  aforesaid,  do  further  present 
that  for  many  years  past  cotton  has  been 
grown,  one  crop  a  year,  in  divers  of  the 
states  of  tbe  United  States,  among  others, 
Virginia,  North  Carolia,  South  Carolina, 
Georgia,  Florida,  Alabama,  Tenneasee,  Mis- 
sissippi, Kentucky,  Louisiana,  Oklahoma, 
Texas,  Arkansas,  Missouri,  and  New  Mex- 
ico; that  such  cotton  has  been  and  is  an 
article  of  prime  neeeesity  to  the  people 
of  tbe  United  States,  and  the  growing  and 
tbe  spinning  and  manufacturing  of  the  same 
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■"(3)  Tb«  tbfrd  part  Mntaina  &  'deaciip- 
Stion  <d  the  method  darlHd  ftod  adopted  by 
•  tba  eonapirator*  for>reBtmiaitig  the  trade 
and  eommeree,'  It  is  alleged,  at  the  outset, 
that  thB  conaplratora  were  to  restrain  tntdo 
and  eommerce  by  doing  "what  is  conunonly 
called  ruuDJng  a  comer  in  cotton.'  Aver- 
manta  then  follow  ahowing  bow  tbe  corner 
waa  to  be  brought  about  and  Its  effect, 
wbich  may  be  thus  analyzed: 

"(1)  The  conapiratora  were  to  make  pur- 
eluuea  from  speculatora  upon  the  New  York 
Cotton  Exchange  of  quantities  of  cotton 
for  tutore  delivery,  greatly  in  excess  of  the 


amount  available  for  delivery  wli«n  dtilv- 
eries  should  became  dne.i  8 

"(S)  By  these  means  as  abnormaI*d»-F 
maud  was  to  be  created  on  the  part  of  such 
sellers,  wbo  would  pay  excessive  prioet  to 
obtain  cotton  for  deliveiy  upon  their  con- 

"(3)  The  exceaslTa  prices  prevailing  up- 
on  the  New  York  Exchange  would  cause 
similar  prices  to  exist  upon  other  eottoo 
markets. 

"(4)  'As  a  neceaaaiy  and  unavoidsblo 
result  ol  tbeir  acta,  said  conspirator*  were 
to   compel'   cotton   manufacturer!   tbrongb- 


lato  yams   and   fabrioa   have   necesaitated 

the  cultivation  of  many  milliona  of  acres 
ol  land  in  the  states  last  aforesaid,  and 
the  employment  of  many  thousands  of  per- 
Bona,  Id  those  states  and  In  other  statea  of 
the  United  States,  in  connection  with  tbe 
planting,  cultivating,  picking,  ginning, 
eampresaing,  atoring,  selling,  shipping,  and 
transporting  of  such  cotton ;  that  at>out 
60  per  cent  of  the  cotton  so  grown  has  been 
■hipped  to  and  consumed  in  foreign  coun- 
tries in  each  crop  year;  that  of  the  remain- 
ing 40  per  cent  of  such  cotton,  about  one 
hut  has  been  spun  into  yarns  and  manu- 
factured into  cotton  fabrics  by  spinners  and 
raannfacturera  In  aaid  Southern  states  for 
the  use  of  the  people  of  the  United  States 
and  foreign  countries,  and  tbe  other  half 
baa  been  shipped  to  Northern  statca  of  the 
United  States,  among  others,  Maaaachu- 
wtta,  Rhode  Island,  New  York,  Pennayl- 
Tania,  New  Hampshire,  Maine,  Connecticut, 
Uarytand,  New  Jersey,  and  Delaware,  In 
pursuance  of  aales  of  the  same  to  spinnera 
and  manufacturera  in  the  laat-mentioned 
flt»tes,  and  there  spun  into  yarns  and 
manufactured  into  fabrics  for  the  use  of 
the  people  of  the  United  States  and  for- 
eign countries;  that  the  demand  for  such 
cotton  in  foreign  poun tries  and  in  said 
Northern  and  Southern  states  has  been 
steady  and  continuous  throughout  all  por- 
tions of  each  crop  ^ear;  that  in  the  ordi- 
au7  course  of  buainea*  said  spinners  and 
m*nnfactnren  hare  bought  little  or  no  cot- 
tca  bnond  that  required  by  them  for  their 
immewate  needs ;  that  such  cotton  has 
be«i  extensively  bought  and  sold  upon  the 
Cotton  Exchange  in  eatd  city  of  New  York 
for  fntore  delivery  in  the  United  State* 
daring  current  crop  years;  ao  much  so 
that  cotton  bought  and  sold  elsewhere  in 
the  United  States  than  on  that  exchange 
haa  customarily  been  bought  and  sold  at 
prieea  correa ponding  to  tbe  prices  prevail- 
ing upon  said  exchange;  that  although,  as 
the  grand  jurors  aforesaid,  upon  their  oath 
■foresaid  charge  tbe  fact  to  be,  the  rales 
of  aaid  Cotton  Exchange  at  New  York  city 
hcTt  required  that  ail  selleTS  and  purehas- 
era  of  ootton  upon  tbat  exchange  for  future 
delivery  should  contemplate  the  actual  de- 
livery and  receipt  of  cotton  sold  and  pur- 
chased by  them  there,  it  has  been  poasible 
for  more  cotton  to  be  sold  at  a  given  time 
or  at  given  times  upon  said  exchange  for 


future  delivery  at  a  given  time  or  given 
timea  during  a  current  crop  year  by  specu- 
latora, tbat  is  to  Bay,  persona  not  having 
any  cotton  in  their  poiaeBaion,  than  would 
be  in  exiatcnce  at  aucn  future  time  or  times 
and  available  to  such  speculatora  for  ac- 
quisition and  delivery  to  the  purchaaera 
thereof;  that  under  such  eircnmstancea  it 
baa  been  neoessary  for  such  sellers  o(  ootton 
upon  said  exchange  for  such  future  delivery 
to  make  aettlementa  with  purchasers  in 
cash  or  its  equivalent,  at  the  prices  prevail- 
ing upon  aaid  exchange  at  tbe  time  or  timea 
such  settlements  have  been  made,  as  to 
whatever  cotton  such  aellera  were  unable 
to  acquire  and  deliver  to  such  purchasers 
when  such  delivery  waa  due;  that  the  artifl- 
cial  condition  produced  by  such  excessive 
purchases,  when  made,  has  invariably  creat- 
ed such  an  abnormal  demand  for  cotton  on 
the  part  of  auch  sellera  that  very  excessive 
prices  therefor  have  prevailed  upon  said 
exchange,  and  upon  all  other  exchanges  and 
in  all  cotton  markets,  until  after  such  set- 
tlements have  been  made,  bo  that  bona  flde 
purchasera  of  cotton  for  eonsumptlon  in 
spinning  and  manufacturing  bare  been  com- 
[^Ued  for  a  time  to  pay  the  aame  exceaaiva 
prices  in  order  to  obtain  cotton  for  their 
needs;  that  the  cotton  crop  for  the  crop 
year  beginning  September  1,  1909,  and  mi- 
ing  September  1,  1910,  approximated  10,. 
500,000  bales;  that  about  260,000  balea  of 
cotton  were  left  over  and  available  at  the 
be^nning  of  aaid  crop  year  of  the  crops  of 
prior  crop  years;  that  the  foregoing  allega- 
tions of  this  paragraph  of  this  count  of 
this  indictment  apply  to  the  cotton  of  said 
crop  year  and  to  that  of  prior  crop  Tenr*; 
and  tnat  each  of  said  conspirators,  when  so 
conspiring,  as  In  this  eount  of  this  indict- 
ment set  forth,  well  knew  all  the  premises 
in   this   count  aforesaid." 

iThB  language  of  the  charge  is:  "They 
were  to  make  purchases  from  day  to  day 
upon  said  Cotton  Exchange  at  New  York 
city,  from  speculatora,  of  quantities  of  cot- 
ton for  future   delivery  at  different  times 
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-ODt  th*  wnintry  to  pAj  uid  exeeaiiTs  pricei 
to   obtain   cotton   for   their   needs,   or 
curtkil  their  operations. 

"(S)  And  alao,  &■  '•  neceaaarj  and 
avoidabls  result'  of  nid  acts,  an  unlawful 
obstruotiOD  would  be  put  upon  interstate 
trade  and  commerce.' 

"The  offense  charged,  then,  Is  a  conspir- 
acy in  restraint  of  trade  through  the  opera- 
tion of  a  'corner.' " 

Although  ruling  that  there  was  no  allega- 
tion of  a  specific  intent  to  obstruct  inter- 
state trade  or  commerce,  and  that  the  rail- 
ing of  prices  in  markets  other  than  the 
Cotton  Exchange  in  New  York  was 
itself  no  part  of  the  scheme,"  the  court 
sumed  that  the  conspirators  intended  "the 
necessary  and  unavoidable  eonaeqiicnceB  of 
their  acts,"  and  observed  that  "prices  of 
cotton  are  so  correlated  that  it  may  be 
said  that  the  direct  result  of  the  acts  of 
the  conspirbtore  was  to  be  the  raising  of 
the  price  of  cotton  throughout  the  country." 

Upon  the  second  argument  the  defend- 
ants contended,  and  counsel  for  the  gov- 
ernment expressly  conceded,  that  "running 
«  comer"  consists,  broadly  speaking,  in 
acquiring  control  of  all  or  the  dominant 
portion  of  a  commodity,  with  the  purpose 
of  artificially  enhancing  the  price;  "one 
Sof  the  important  features  of  which,"  to 
irnse  the*language  of  the  government's  brief, 
"is  the  purchase  for  future  delivery,  coupled 
with  a  withholding  from  sale  for  a  limited 
time;"  and  as  this  definition  is  in  sub- 
stantial accord  with  that  given  by  lezicog- 
Tapbers  and  Juridical  writers,  we  accept 
it  for  present  purposes,  although  obeerving 
that  not  improbably  in  actual  usage  the  ex- 
pression Includes  modified  modes  of  attain- 
ing substantially  the  same  end. 

Whilst  thus  agreeing  upon  what  eon- 
■titutea  ranning  a  corner,  the  parties  wide- 
ly differ  as  to  whether  what  is  so  styled 
in  this  instance  contained  the  elements 
necessary  to  make  it  operative.  The  point 
of  difference  is  the  presence  or  absence  of 
an  adequate  att^ation  that  the  purchasing 
for  future  delivery  was  to  be  coupled  with 
a  withholding  from  sale,  without  which,  it 
is  conceded  by  both  parties,  the  market 
eould  not  be  eomered.  But  the  solution 
of  the  point  turns  upon  the  right  construc- 
tion of  the  counts,  and  that,  as  has  been 
indicated.  Is  not  within  our  province  on 
this  writ  of  error.  We  must  assume  that 
the  counts  adequately  allege  whatever  the 
circuit  court  treated  them  as  alleging.     Its 

■Of  these  allefrations  the  court  said  in 
its  opinion ;  "We  must  also  assume  that 
the  allegations  of  the  results  to  follow  the 
conspiracy  are  more  than  the  conclusione 
or  economic  theoriea  of  the  pleader,  and 
amount  to  allegations  of  tact. 


opinion,  glren  at  ths  tini^  although  nol 
containing  any  express  ruling  upon  tfas 
point  of  difference,  shows  that  the  counts 
were  treated  as  alleging  an  operative 
scheme, — one  by  which  the  market  could  be 
cornered.  The  court  spoke  of  it  as  "con- 
trary to  public  polii^,"  as  "arbitrarily  con- 
trolling the  price  of  a  commodity,"  and  as 
"positively  unlawful  fn  any  state  having  a 
statute  against  comers."  Evidently,  it  waa 
assumed  that  every  element  of  running  a 
comer  was  present.  We  accordingly  in- 
dulge that  assumption,  but  leave  the  par- 
ties free  to  present  the  question  to  the  dis- 
trict court  for  its  decision  in  the  course 
of  such  fnrUier  proceedings  as  may  be  had 
in  that  court. 

We  come,  then,  to  the  question  whether  a 
conspiracy  to  run  a  comer  in  the  available 
supply  of  a  staple  commodity,  such  as  cot- 
ton, normally  a  subject  of  trade  and  eom-^ 
merOB  among  the  states,  and  thereby  to  en-v 
hance 'artificially  its  price  throughout  the* 
country,  and  to  compel  all  who  have  oe- 
caaion  to  obtain  it  to  pay  the  enhanced 
price  or  else  to  leave  their  needs  unsatis- 
fied, is  within  the  terms  of  9  1  of  the  anti- 
trust aot,  which  makes  it  a  criminal  of* 
tense  to  "engage  in"  a  "conspiracy  in  re- 
straint of  trade  or  commerce  among  the 
several  states."  The  circuit  court,  as  ws 
have  seen,  answered  the  question  in  the 
negative;  and  thia,  although  accepting  as 
an  allegation  of  fact,  rather  than  aa  a  mere 
economic  theory  of  the  pleader,  the  state- 
ment in  the  counts  that  interstate  trade 
and  commerce  would  neeeasarily  be  ob- 
structed by  the  operation  of  the  conspiracy. 
The  reasons  assigned  for  the  ruling,  and 
now  pressed  upon  our  attention,  are  (1) 
that  tlie  conspiracy  does  not  belong  to  the 
class  in  which  the  members  are  engaged  in 
interstate  trade  or  commerce,  and  agree  to 
suppress  competition  among  themselves, 
(2)  that  running  a  corner,  instead  of  re> 
straining  competition,  tends,  temporarily 
st  least,  to  atimulate  it,  and  (3)  that  tha 
obstruction  of  Interstate  trade  and  com- 
merce resulting  from  the  operation  of  the 
conspiracy,  even  although  a  necessary  r^ 
suit,  would  be  so  indirect  as  not  be  to  a 
restraint  in  the  sense  of  the  statute. 

Upon  careful  reflection  we  are  eon- 
stralued  to  hold  that  the  reasons  given  do 
not  sustain  the  ruling,  and  that  the  answer 
to  the  question  must  be  in  the  alTirmative. 

Section  1  of  the  act,  upon  which  the 
counts  are  founded,  is  not  confined  t«  vol- 
untary restrainta,  »a  where  persons  engaged 
In  Interatats  trade  or  commerce  agree  to 
suppress  competition  among  themselvM, 
but  includes  as  well  involuntary  restraints; 
where  persons  not  so  engaged  eonapii* 
eompel  action  by  others,  or  t»  ereata 
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•rtiflelAl  eonditiona,  vhich  ueceBSBrilj  im- 
pede or  burden  tba  due  courw  of  such  trade 
or  eammerce,  or  restrict  tbe  common  liberty 
to  CDgBge  thereio.  Lceire  t.  Lawlor,  208 
U.  B.  274,  293,  301,  5Z  L.  ed.  488,  408,  502, 
S8  Sup.  Ct.  Rep.  301.  As  was  said  of  thia 
KCtion  in  Standard  Oil  Co.  t.  United 
SUtes,  221  U.  8.  1,  SB,  S6  L.  ed.  019,  044, 
84  L.H.A.(N.S.|  834,  31  Bup.  Ct.  Rep.  502, 


WBB  dratvn  in  tbe  light  of  the  existing 
practical  conception  of  the  law  of  restraiot 
of  trade,  because  it  groups  as  nitbiu  that 
dasa,  not  <mlj  contracts  vhich  were  in 
restraint  of  trade  in  the  subjective  sense, 
but  all  contracts  or  acts  nhich  theoretical- 
ly were  attempts  to  monopolize,  ^et  which 
in  practice  have  come  to  be  considered  as  in 
'restraint  of  trade  id  a  broad  sense." 

It  well  may  be  that  running  a  corner 
tends  for  a  time  to  stimulate  competition; 
but  this  does  not  prerent  it  from  being  a 
forbidden  restraint,  for  it  also  operates  to 
tliwart  the  usual  operation  of  tbe  laws  o( 
■npply  and  demand,  to  withdraw  the  com- 
modity from  the  normal  current  of  trade, 
to  enhance  the  price  artiQciolly,  to  hamper 
nsen  and  consumers  in  satisfying  their 
needs,  and  to  produce  practically  the  same 
•Tils  as  does  the  suppression  of  competition. 
Of  course,  the  statute  does  not  apply 
where  the  trade  or  commerce  affected  is 
purely  intrastate.  Neither  docs  it  apply, 
a*  this  court  often  has  held,  where  the 
trade  or  commerce  affected  is  interstate, 
nnlesa  the  effect  thereon  is  direct,  not  mere- 
ly indirect.  But  no  difficulty  is  encountered 
in  applying  these  testa  in  the  present  case 
when  its  salient  features  are  kept  in  vieiv. 
It  was  a  conspiracy  to  run  a  comer  in 
tbe  market.  Tbe  commodity  to  be  cornered 
was  eotton, — a  product  of  tbe  Southern 
■tates,  largely  nsed  ajid  consumed  in  the 
Northern  states.  It  was  a  subject  of  inter- 
state trade  and  commerce,  and  through  thai 
ehannel  it  was  obtained  from  time  to  time 
bj  the  many  manufacturers  of  cotton  fab- 
rics in  the  Northern  states.  The  oomer  was 
to  be  conducted  on  the  Cotton  Exchange  in 
New  York  city,  but  by  means  which  would 
•nable  the  conspirators  to  obtain  control 
of  tbe  avBilable  supply  and  to  enhance  the 
piiee  to  all  bnyers  in  every  market  of  the 
country.  This  control  and  the  enhancement 
Jof  the  price  were  features  of  the  conspir- 
•  aey  *\rpan  tbe  attainment  of  which  it  is 
eoneeded  its  sueeess  depended.  Up<m  the 
gomer  becoming  effective,  thera  could  be 
■o  trading  in  the  oommodi^  save  at  the 
will  of  the  conspirators  and  at  such  price 
m»  their  interests  might  prompt  them  to 
■■aet.  And  so,  tbe  conspiracy  was  to  reach 
•nd  to  bring  within  its  dconinating  in- 
>3  B.  C— 10. 


fluence  the  entire  cotton  trade  of  the  ooun- 
try. 

Bearing  in  mind  that  such  was  the  na- 
ture, object,  and  scope  of  the  conspiracy, 
we  r^ard  it  as  altogether  plain  that,  by  its 
necessary  operation,  it  would  directly  and 
materially  impede,  and  burden  the  duo 
course  of  trade  and  commerce  among  the 
statcB,  and  therefore  inflict  upon  the  pub- 
lic the  injuries  which  the  anti-trust  act  it 
designed  to  prevent.  See  Swift  t  Co.  v. 
United  States,  100  U.  S.  375,  300-400,  49 
L.  ed.  618,  624-620,  2fi  Sup.  Ct.  Rep.  2701 
Lffiws  v.  Lawlor,  208  U.  S.  274,  G2  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Caa. 
816;  standard  Oil  Co.  v.  United  State*, 
221  U.  B.  1,  G6  L.  ed.  019,  34  L.R.A.(N.S.) 
834,  31  Sup.  Ct  Rep.  502,  Ann.  Gas.  lOieD, 
734;  United  States  v.  American  Tobacco 
Co.  212  U.  8.  100,  55  L.  ed.  083,  31  Sup. 
Ct.  Rep.  S32.  And  that  there  is  no  all(«m- 
tion  ol  a  specific  intent  to  restrain  such 
trade  or  commerce  does  not  make  against 
this  conclusion,  for,  as  is  shown  1^  prior 
decisions  of  this  court,  the  conspire  tors 
must  be  held  to  have  intended  the  neces- 
sary and  direct  consequences  of  their  acts, 
and  cannot  be  heard  to  say  the  contrary. 
In  other  words,  by  purposely  engaging  in 
a  conspiracy  which  necessarily  and  direct- 
ly produces  the  result  which  the  statute  is 
designed  to  prevent,  they  are,  in  legal  con- 
templation, chargeable  with  intending  that 
result.  Addyston  Pipe  &  Steel  Co.  v. 
United  SUtes,  175  U.  S.  211,  243,  44  L 
ed.  130,  14S,  20  Sup.  a.  Rep.  Ofl;  United 
States  V.  Reading  Co.  226  U.  S.  324,  370, 
^7  !>.    ed.  -^'88  Bup.  Ct.  Rep.  9a 

Tbe  defendants  place  some  reliance  upon 
Ware  v.  Mobile  County,  209  U.  S.  405,  SS 
L.  ed.  85S,  28  Sup.  Ct.  Rep.  526,  14  Ann. 
Cas.  1031,  as  showing  that  the  operation 
of  the  conspiracy  did  not  involve  inter- 
state trade  or  commerce;  hut  we  think 
the  case  does  not  go  so  far  and  is  not  in 
point.  It  presented  only  the  question  of 
the  effect  upon  interstate  trade  or  com-^ 
merce  of  the  tasing  by  a  state  of  the  busi-g 
nass  of  a  broker  who  was  dealing'in  con-* 
tracts  for  the  future  delivery  of  cotton, 
where  there  was  no  obligation  to  ship 
from  one  state  to  another;  while  here  wo 
are  concerned  with  a  conspiracy  which  was 
to  reach  and  bring  within  its  dominating 
influence  the  entire  cotton  trade  of  the 
country,  and  which  was  to  be  executed,  la 
part  only,  through  contracts  for  future 
delivery.  It  hardly  needs  statement  tbat 
tb«  character  and  effect  of  a  conspiracy 
are  not  to  bs  Judged  by  dismembering  it 
and  viewing  its  separate  parts,  but  only 
by  looking  at  it  as  a  whole.  W.  W.  Mon- 
tague k  Co.  V.  Lowiy,  193  U.  8.  38,  46,  40, 
48  L.  ed.  SOS,  Oil,  012,  24  Sup.  Ct  R^ 
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30T ;  Swift  ft  Co.  T.  United  State*,  IM  U. 
E.  375,  330,  3ST,  49  L.  ed.  filS,  021,  S22, 
£6  Sup.  Ct.  R«p.  2TS. 

A*  we  are  of  opinion  that  the  itntute 
doee  embrice  the  conapirMsy  wbieb  the  oir- 
cait  court  treated  aa  oharged  in  eonnta 
seTeu  and  eight,  a«  conBtrued  hj  it,  it« 
Judgment  upon  those  count*  i»  rerenad  and 
tbe  cue  ia  renunded  for  further  proceed- 
inga  in  confonnitj  with  this  opinion. 

Rereraed  in  part. 

Mr.  Justice  Lurton,  diBsenting: 
The  majority  seem  to  base  a  judgment 
ot  revenal  upon  the  aaBiunption  that  the 
wMrt  below  interpreted  the  eounta  in  quei- 
tion  ai  charging  all  the  elements  euentlaJ 
to  a  technical  "corner."  To  thla  view  of 
the  opinion  of  the  court  below  I  do  not 
■saent,  Ai  I  interpret  that  opinion,  the 
court  held  the  count  bad  beeauae  It  did 
■ot  charge  a  "comer."  Thus  interpreted 
there  waa  no  error  in  quashing  the  count 
I  am  authorized  to  say  that  the  Chief  Jna- 
tiee  concurs  in  this  dissent. 

Mr.  Justice  Holmes  also  dissents. 


WILLIAM  HENKEL,  United  Statea  Mai^ 
ehal  for  the  Southern  District  of  New 
York,  et  al. 

Habeas  Cobpos    <|  92*)— Scofx  of  Bz- 

viBW— ExraADinow, 

1.  Tbe  decision  of  a  committing  magis- 
trate in  foreign  extradition  proceedings 
cannot  be  reviewed  on  habeas  corpus  if 
be  had  jurisdiction  of  the  subject-matter 
and  of  the  accused,  and  the  offense  charged 
was  within  the  treat;,  and  be  had  before 
him  legal  evidence  upon  which  to  exercise 
bis  judgment  as  to  the  aulSciency  of  the 
facts  to  establish  the  criminality  of  the 
accused  for  eitraditiou  purposes,  in  view 
of  U.  S.  Rev.  Stat,  g  5270,  U.  6.  Comp.  SUt. 
IBOl,  p.  359],  providing  that  if,  on  the 
hearing,  he  deemi  the  eridenee  sufficient 
to  sustain  the  charge,  be  shall  certify  the 
same  to  the  Secretary  of  State,  and  iasue 
faJB  warrant  for  the  commitment  of  the  ac- 
cused )  ending  surrender  acoording  to  tb* 
etipulations  of  the  treaty. 

[Bd.  Not*.— For  other  caiM.  net  Habeas  Cor- 
pu>,  Cent.  Dig.  I)  81.  SS.  BT-M:    Dec.  Dls.  i  32.*] 

Habeas  Cobpub  (J  85*)— Bovrsw  of  Bx- 

IRADITION   FBOOXKDINOA— BVIDKNOK. 

S.  Competent  evidence  that  tha  erime  ol 
burglary,  as  defined  by  the  law  of  New 
York,  where  the  alleged  fugitive  was  ar> 
rated,  was  committed  in  Canada  by  break- 
ing into  a  garage  between  4  and  6  a.  U., 
with  intent  to  steal  the  automobile  there 
kept,  and  that  such  antomobile,  having 
bMn  taken  out  and  moved  some  diatanoe 
Kway,  the  accused  was  seen  about  fi  A.  ic. 


trying  to  crank  the  engine,  the  electric 
wiring  of  whidi,  as  was  shown  I^  a  subse- 
quent examination,  had  been  disarranged 
in  an  apparent  effort  to  overcome  the  ab- 
sence of  a  switch  plug,  is  aufKcient,  on 
habeas  corpus,  to  sustain  the  action  of  the 
United  States  commissioner  in  issuing  an 
order  of  commitment  for  extradition. 

[Ed.  Note.— Par  other  cases,  •••  Habeu  Cor* 
pus.  Cent.  DlK-  H  Tl.  TI;    Dao.  Die  t  IS.*] 


3.  Quilty  participation  in  the  burgla- 
rious entry  of  a  garage  may  be  inferred  from 
the  unexplained  apparent  posseasion  of  the 
automobile  kept  there  by  a  person  engaged, 
shortly  after  the  burglary,  in  an  effort  to 
crank  the  engine  of  the  automobile,  which 
had  been  taken  out  of  tha  building  and 
moved   some   distance   away. 

[Efl.  Note.— For  other  cases.  SM  Burg1uT» 
CtnU  Uig.  a  SO.  104-107^    Dae.  Dl(.  |  <1.*1 

Habeas  Corpus    (i  96*)— Scopb  of  Rf- 
Tixw— Ebbob  in  ADUirtisa  EvioKnOE. 

4.  He  error,  it  an^,  committed  by  « 
United  Statea  commissioner  in  receiving  in 
evidence  in  foreign  extradition  proeeediDgi 
certain  depositions  taken  in  the  demand- 
ing country,  which  were  certified  by  tha 
Consul  General  ot  the  United  States  as  pro- 
posed to  be  used  upon  an  application  for 
extradition  of  the  accused  upon  another 
charge,  cannot  be  reviewed  on  habeas  cor- 
pus, which  does  not  operate  aa  a  writ  d 

[Ed.  Hot*.— Par  othsr  essa,  see  Bsbass  Cor- 
pus. Crat.  Dl|.  I  81;    Dee.  DIs.  f  ti.*] 


APPEAL  from  the  District  Court  ot  the 
United  States  for  the  Southern  !»•■ 
trict  of  New  York  to  review  a  decree  dia- 
mlasing  writs  of  habeas  corpua  and  oec- 
tlorari  to  inquire  into  a  detention  under  a 
commitment  for  extraditimi  purposes.    Af- 

The  facta  are  stated  in  the  opinion. 
Mr.   Georga  Gordon  BatUs  for  appel* 
lanL 
Mr.  Oliarlea  Fox  for  appellees.  _ 

*  Mr.  Justice  HnEhea  delivered  the  opia-* 
ton  of  the  court: 

John  McNamara,  the  appellant,  was  a^ 
rested  on  the  complaint  ol  the  BritU 
senior  Tice  conaol  at  the  port  of  New  York, 
charging  him  with  committing  the  erime  of 
burglary  at  New  Westminster,  British 
Columbia,  in  breaking  into  a  building  oc- 
cupied as  a  garage  and  ateaJlng  therefrom 
an  automobile  and  n^.  Examination  wa* 
demanded,  and  after  hearing  the  erideneo 
submitted  on  both  sides,  the  United  Statea 
eommisBiouer  found  probable  cause  and  is- 
sued an  order  of  eommitment  for  extradi- 
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tiOB.  Wrltj  of  Iwbeas  eorpns  and  eer- 
tionui  wen  then  lued  out  upon  the  Biound 
that  the  ftcciued  was  restrained  ol  his  lib- 
•rtf  without  due  process  of  law.  The  dis- 
trict court  diamiHsed  the  writs  and  this 
appeal    is   brought. 

The  question  simply  is  whether  there  was 
any  competent  evidence  before  the 
■ioner  entitling  him  to  act  under  the  stat- 
ute. The  weig-ht  of  the  evidence 
his  determination.  The  statute  proTidea 
that  if,  on  the  hearing,  "he  deems  the 
dence  anfficieot  to  sustain  the  charge,"  be 
shall  certify  the  same  to  the  Secretary  of 
the  State,  and  issue  his  warrant  for  the 
commitment  of  the  accused  pending 
render  according  to  the  stipulations  of  the 
treaty.  Rev.  Stat,  f  6270,  U.  S.  Comp. 
Stat.  1901,  p.  3591.  Under  this  provision, 
the  rule  is  well  established  that  if  the 
committing  mi^istrate  has  Jurisdiction  of 
the  snhject-matteT  and  of  the  accused,  and 
the  ofTense  charged  is  within  the  treaty. 
■Old  the  magistrate  has  before  him  legal 
cridenee  on  which  to  exercise  bis  Judgment 
■•  to  the  iufficiency  of  the  fMts  to  establish 
the  criminality  of  the  accused  for  the  pur- 
poses of  extradition,  his  decision  cannot  be 
reviewed  on  habeas  corpus.  Re  Oteiza  y 
Cortes,  136  U.  S.  330,  334,  34  L.  ed.  464, 
466,  10  Bup.  Ct.  Rep.  1031,  8  Am.  Crim. 
Rep.  241;  Benaon  v.  McMahon,  127  O.  S. 
457,  463,  32  L.  ed.  234,  236,  B  Sup.  Ct.  Rep. 

Sl240;  Re  Stupp,  12  Blatchf.  501,  Fad.  Cas. 

PNo.  13,Gfl3;  Ometas  v.  Ruie,  ISX  U.  S, 
S02,  608,  40  L.  ed.  787,  789,  16  Sup.  Ct. 
Rep.  889;  Bryant  v.  United  States,  107 
U.  S.  104,  106,  42  L.  ed.  94,  9G,  17  Sup. 
Ct.  Rep.  744;  Terlindeu  v.  Ames,  184  V. 
8.  270,  278,  46  L.  ed.  634.  641,  22  Sup. 
Ct.  Rep.  484,  12  Am.  Crim.  Rep,  424 ;  Grin 
T.  Shine,  187  U.  8.  ISl,  192,  47  L.  ed.  130, 
136,  23  Sup.  Ct  Rep.  BS,  12  Am.  Crim. 
Rep.  366;  Yordi  t.  Nolte,  215  U.  8.  227. 
232,  54  L.  ed.  170,  172,  30  Sup.  Ct.  Rep. 
90;  Elias  v.  Ramirex,  215  U.  S.  398,  407. 
64  L.  ed.  253.  266,  30  Sup.  Ct.  Rep.  131; 
Glueksman  v.  Henkel.  221  U.  S.  508,  512,  65 
L.  ed.  830,  833,  31  Sup.  Ct.  Rep.  704. 

Without  setting  forth  in  detail  the  facts 
appearing  from  the  depositions  and  testi- 
mony hefore  the  commissioner,  it  is  suffi- 
cient to  say  that  there  was  competent  evi- 
dence that  the  crime  of  burglary  as  defined 
by  the  law  of  New  York,  where  the  appel- 
lant waa  arrested  (treaty  with  Great  Brit 
ain.  IB42,  art  10,  8  SUt  at  h.  676;  treaty 
of  18S9,  art  1,  26  BUt  at  L.  1503,  1509; 
penal  law  [N.  Y.]  gg  400,  404),  had  been 
eommitted  by  a  brealcing  into  the  building 
in  question  with  intent  to  steal  the  auto- 
mobile there  kept  It  waa  shown  that  this 
took  place  between  4  and  6  o'clock  on  the 


momiug  of  September  ISth,  1011.  Th«  c« 
was  taken  out  of  the  building  and   rolled 

about  40  feet  down  the  street,  where,  short- 
ly before  0  o'clock  on  that  morning,  ae- 
cordiog  to  testimony,  the  appellant  was 
seen  standing  in  front  of  the  car,  "trying 
to  crank  it;"  "be  was  trying."  said  th» 
witness,  "to  start  the  machine  o3."  Three 
men,  unidentified,  were  with  him.  On  an 
examination  of  the  car  soon  after,  it  was 
found  that  the  cover  had  been  removed 
from  the  spark  coll  and  that  several  of 
the  electric  wires  forming  part  of  the  mo- 
tive equipment  had  been  disarranged  in  an 
eSort  apparently,  to  operate  the  car  de- 
Epita  the  absence  of  a  switch  plug. 

The  district  court  held  that  this  waa 
evidence  connecting  the  appellant  with  the 
crime  upon  which,  in  the  light  of  the  cir- 
cumstances  proved,   the   comoiiEsioaer   was 

entitled  to  exercise  bis  judgment.  We 
agree  with  this  view.  Wilson  t.  United 
States,  162  U.  8.  613,  619,  620,  40  U  ed. 
1090,  10S4, 1096, 16  Sup.  Ct.  Rep.  896.  It  i* 
objected  that  while  possession  of  property 
recently  stolen  may  be  evidence  of  par- 
ticipation In  the  larceny,  the  apparent  pos>e 
session  of  the  automobile  by  the  appellantg 
affords  no  support  for  a  conclusion  that  he* 
committed  the  burglary,  the  crime  with 
which  he  waa  charged.  The  permissible  in- 
ference is  not  thus  to  he  limited.  The  eri- 
dence  pointed  to  the  appellant  as  one  hav- 
ing control  of  the  ear  and  engaged  in  th* 
endeavor  to  secure  the  fruits  of  the  bur- 
glarious entry.  Paaseaaion  in  these  cir- 
cumstances tended  to  show  guilty  partici- 
pation in  the  burglary.  This  is  but  to  ac- 
cord to  the  evidence,  if  unexplained,  it* 
natural  probative  force.  Conaidine  v. 
United  Btatea,  GO  C.  C.  A.  272,  112  Fed. 
342,  349,  360;  Com.  v.  McGorty,  114  Mass. 
seS;  Knickerbocker  v.  People,  43  N,  Y. 
177,  181 ;  Neubrandt  v.  SUte,  53  Wis.  89, 
S  N.  W.  824;  State  t.  Fitzgerald,  72  Vt 
142,  47  Atl.  403,  14  Am.  Crim.  Rep.  173. 

It  is  assigned  as  error  that  the  commis- 
sioner received  in  evidence  certain  deposi- 
tions taken  in  British  Columbia  which  were 
certified  by  the  Conau]  General  of  the 
United  Btatea  aa  depositions  proposed  to- 
be  used  upon  an  application  for  the  extra- 
dition of  the  appellant  upon  another 
charge.  We  need  not  consider  the  sufficien- 
cy of  this  certificate,  as  the  writ  of  habeaa 
corpus  does  not  operate  as  a  writ  of  error, 
and  mere  errors  are  not  the  subject  of  rs- 
view.  Benaon  T.  McMahon,  127  U.  S.  467, 
461,  462,  32  L.  ed.  234,  236,  8  Sup.  Ct  Rep. 

240;  Terlinden  v.  Ames,  184  U.  S.  270, 
278,  46  L.  ed.  634,  541,  22  Sup.  Ct.  Rep.  4S4, 

2  Am,  Crim.  Rep.  424.    Irrespective  of  th« 

lepoBitionc  objected  to,  there  vas  legal  evi- 
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dence  upon  whicb  to  bate  ths  eommiMiOii- 
sr'B  action. 
Affinned. 


E.  H.  CHONINGER. 

C0M3JERCE  (i  8*)— BlClOBIVKNiaS  Ot  VlO- 

EBAL  Power— SB PEBSE DIN o  State  Lko- 

ISLATION— CABBIER'8    I-IABILITT. 

1,  The  intent  of  CongreaB  to  take  poBMB- 
aion  ot  the  subject  of  the  liability  of  a  car- 
rier under  contracts  for  interstate  ship- 
ment,  and  to  BUpersede  all  sUte  regnlationa 
with  reference  to  that  subject,  so  clearly 
appears  from  the  Carmack  amendment  of 
Ji.ne  29.  1906  <34  Stat,  at  L.  585.  ^'"'P' 
3591.  U.  S.  Comp  Stat.  Sapp.  l^L  »■ 
1307)  to  the  act  of  February  4,  1887  {4* 
Stat.'at  L.  379.  chap.  104),  S  20,  as  to 
invalidate,  as  applied  to  mteratate  ship- 
ments, the  provisions  of  any  sUte  law  nul- 
lifying contracts  limiting  the  liability  ol 
a  carrier  for  loas  or  damage  to  the  agreed 
or  declared  value. 

[Ed.    >'ot».— For   otSor    cas! 
Gent.  Dig.  I  B ;    Dec.  Dig.  I  8. 

Caeriebs    a    l08*)-LiA.BiLnT-C*wtAOK 

AMZ»DiasT.  ,  ,     ,.    ,      -A. 

B.  A  liability  for  some  default  in  ita 
common -law  duty  aa  a  common  carrier,  and 
not  liability  as  an  insurer,  is  what  is  im- 
posed by  the  Carmack  amendment  of  Jun* 
29  1006,  to  the  act  of  February  4,  1887,  3 
20.  under  which  a  carrier  receiving  property 
for  interstate  tranaportation  la  required 
to  issue  a  receipt  or  bill  of  lading  there- 
for, and  is  made  liable  to  the  holder  for 
"any  loss,  damage,  or  injury  to  aucb  prop- 
erty caused  by  it,"  or  by  any  connecting 
carrier  to  whom  the  property  may  be  deliv- 

„..  _  ™    -    ..    ,.,.       ^  ^^^   ^  ^^^^. 
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Liability. 

3.  Eights  and  remedies  conferred  by 
existing  state  laws,  where  a  shipment  ac- 
cepted by  a  carrier  for  interstate  trans- 
portation has  been  lost,  injured,  or  dam- 
aged, were  not  continued  in  force  by  the 
proriso    in    the    Carmack    amendment    of 


ness,  under  the  Carmack  amendment  of 
June  20,  1908,  to  the  act  of  February  4, 
"18BT,  S  20,  of  a  atipulation  in  the  carrier's 
receipt,  limiting  iU  liability  to  the  agreed 
)r  declared  value,  where  auch  receipt,  a» 
;Fe11  as  the  published  rates  on  file  with  the 
Interstate  Commerce  Commission,  plainly 
show  that  the  rate  charged  was  baaed  upon 
value. 

Ticn  Note  —For  other  raiea.  sae  Carriers. 
Cent  Dig  H  cSV  8H-TOi4,  JO8-710.  718.  IIBW: 
Dec.  Dig.  I  15B.'] 

Carriers  (j  163* )-E vide ncb-Pesbomp- 
TioN— Krowlkdqb  of  Shipper. 
6.  A  shipper's  knowledge  that  the  car- 
rier's rate  waa  baaed  upon  the  value  ot 
the  shipment  is  to  be  presumed  where  this 
plainly  appears  from  tne  tfirms  of  the  bill 
ot  lading  and  from  the  pubJ=-'""'  — *"■  "" 


6.  A  c 


r  could,  at 


in  case  ot  loss  or  damage,  to  an  agreed 
value,  made  for  the  purpose  of  obtaining 
the  lower  of  two  or  more  ratea,  propor- 
tioned to  the  amount  ot  the  risk. 

FEfl  NolB  — For  other  pajes,  sea  Carrlani. 
Cent.  Dig.  »  SS3-687,  I99-I03W,  708-nO,  718,  TlSWi 
Dae.  Dig.  )  158.«1 


AUENDUENT. 

7.  A  stipulation  in  a  carrier's  receipt, 
limiting  its  liability  to  an  agreed  or  de- 
clared value,  made  to  adjust  the  rate,  i» 
not  forbidden  by  the  provision  of  the  Car- 
mack Amendment  of  June  29,  1900.  to  tho 
act  of  February  4,  3887,  g  20,  that  "no  con- 
tract, receipt,  rule,  or  regiilation  shall  ex- 
empt such  common  carrier,  railroad,  or 
transportation  company,  from  the  liability 
hereby   impoaed." 


„....^  29,  1908,  to  the  act  of  Fcbn  . 
18S7,  S  20,  that  nothing  therein  contained 
shall  deprive  the  holder  of  the  receipt  or 
bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  law, 
but  auch  proviso  only  preserves  to  such 
holder  any  right  or  remedy  which  he  may 
have  had  under  existing  Federal  law  at  the 
time  of   his  action. 

[Ed     Note.— For    other    caaee,    see    Commorci 
Cant.  Dig.  I  E;    Dec.  Dig.  I  8.'] 


(Ed.     Note.— For 


[No.  18.] 

Argued  March  13,  1912.  Ordered  for  re- 
argument  before  full  bench  April  8,  1912. 
Reargued  October  23,  1012.  Decided 
January   6,   1913. 


IN  ERROR  to  the  Circuit  Court  of  Kenton 
County,  State  of  Kentuclcy,  to  review  a 
judgment  against  a  carrier  for  the  full 
value  of  an  undelivered  interstate  ship- 
ment, notwithstanding  a  stipulation  limit- 
ing the  carrier's  liability  to  the  agreed 
value.  Reversed  and  remanded  for  fur- 
ther  proceedings. 

Statement  by  Mr.  Justice  Lurton:  § 

*  This  was  an  action  in  the  circuit  court  ol* 
Kenton   county,  Kentucky,   against  the  ei- 
the  actual  value  of   an    P«"  company,  to  recover  the  full   market 
■       the  fair-    value  of  a  small  package  containmg  a  riia- 


I  ■■■  same  topic  ft  I  hvubbk  In  Dec  *  Am.  Dig*-  l>07 
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nond  ring  whleli  wu  delivered  by  the 
plaintiff  below  to  tbe  espreu  company  at 
iti  office  is  Cineinnati,  Ohio,  consigned  to 
J,  W.  Clendonning  at  Augusta,  Georgia. 
The  package  waa  never  delivered. 

The  expreas  company  made  defense  by  an^ 
■wer.  The  plaintiff  demurred  to  the  an- 
swer as  not  containing  a  defense,  whicli 
demurrer  was  tustained.  The  compuny  de- 
clined to  further  plead,  whereupon  the  cir- 
cuit court  gave  judgment  for  the  sum  of 
$137.52,  being  the  full  value  of  the  ring 
and  interi^st.  A  writ  of  error  was  sued  out 
fiotu  this  court  to  the  circuit  court  of  Ken- 
ton county,  that  being  the  highest  court  of 
the  itate  in  which  a  decision  could  be  bad. 

The  answer  and  accompanying  exhibit 
Swere  in  substance  as  follows: 
•  "That  the  defendant  was  an  express  com- 
pany engaged  in  interstate  commerce  nith- 
in  the  provisions  of  the  act  of  Congress  of 
Jane  20,  ISOS  [34  Stat,  at  L.  G84,  chap. 
3691,  U.  B.  Comp.  Stat.  Supp.  1911,  p. 
IZSSJj  that  in  obedience  to  that  act  it  had 
dniy  filed  with  the  Interstate  Commerce 
Commission  schedules  showing  its  rates  and 
charges  from  Cincinnati  to  Augusta,  Geor- 
gia, which  schedules  showed  that  its  rates 
and  c)iar;'ps,  when  the  value  of  ths  prop- 
erty to  he  carried  was  in  excess  of  |50, 
were  graduated  reasonably,  according  to 
tbe  value,  and  that  tbe  lawful  rate  upon 
the  pacl^age  of  tlie  plaintifT  from  Cincinnati 
to  Augusta  was  23  cents  if  the  value  was 
950  or  [ess,  and  was  55  cents  if  its  value 
was  $125. 

It  is  averred  that  the  plaintiff  knew  that 
the  charges  upon  the  package  shipped  were 
baaed  upon  the  value  of  the  ehipment,  and 
that  it  (tbe  defendant)  required  that  the 
value  should  be  declared  by  the  shipper,  and 
that  if  he  did  not  disclose  and  declare  the 
value  when  he  delivered  the  shipment  to  it 
at  Cincinnati  for  transportation  to  Augusta, 
the  rate  charged  would  be  based  upon  a 
valuation  of  $50.  It  is  then  alleged  that  the 
package  so  delivered  was  sealed,  and  that 
defendant  did  not  know  the  contents  or 
value,  and  that  it  it  had,  it  would  not  have 
received  it  for  carriage  for  less  than  the 
lawful  published  rate  of  65  cents.  The  re- 
ceipt or  bill  of  lading  issued  sbowa  no 
value,  but  contains  a  stipulation  in  thew 

"Id  consideration  of  the  rate  charged  for 
earrying  said  property,  which  is  regulated 
by  the  value  thereof,  and  Is  based  upon  a 
vaJuation  of  not  exceeding  $50  unless  a 
greater  value  is  declared,  the  shipper  agrees 
that  the  value  of  said  property  is  not  mora 
than  $50,  unless  a  greater  value  is  stated  ' 
lierein,  and  that  the  company  shall  not  be  ] 
liable  in  any  event  for  more  than  the  value 


Mesira.  Ijawrenoe  H(txw«ll  and  Joaeplt 
8.  Griydon  for  plaintiff  in  error. 

Messrs.  John  Randolph  Schlndel  and 
Morison  R.  Waite  lor  defendant  in  error. 

•  Mr.  Justice  Ijurton,  after  making  the? 
foregoing  statement,  delivered  the  opinion 
of  the  court; 

The  answer  relies  upon  the  act  of  Con- 
gress of  June  29,  ]90fl  [34  Stat,  at  L.  SS4, 
chsp.  3591,  U.  S.  Comp.  Stat.  Supp.  IBII, 
p.  12S8],  being  an  act  to  amend  the  inter- 
state commerce  act  of  1887  (24  Stat,  at  It. 
379,  chap.  104],  as  the  only  regulation  ap- 
plicable to  an  interstate  shipment;  and 
avers  that  the  limitation  of  value,  declared 
in  its  bill  of  lading,  was  valid  and  obliga- 
tory under  that  act.  This  defense  was  de- 
nied. This  constitutes  the  Federal  ques- 
tion and  gives  this  court  jurisdiction. 

Under  the  law  of  Kentucky  this  contract, 
limiting  the  plaintiff's  recovery  to  the 
agreed  or  declared  value,  was  invalid,  and 
the  shipper  was  entitled  to  recover  the 
actual  value,  "unless,"  as  said  in  Adams 
Exp.  Co.  V.  Walker,  119  Ky.  121,  87  L.R.A, 
412,  83  S.  W.  108,  and  aflirmcd  in  Southern 
Exp.  Co.  V.  Pox  k  Logan,  131  Ky.  25T,  133 
Am,  St.  Rep.  241,  IIS  S.  W.  184,  117  S. 
\V.  270,  "sufficient  facts  are  shown,  inde- 
pendently of  the  special  contract,  to  avoid 
the  contract  for  fraud,  or  to  create  an  es- 
toppel at  common  law." 

The  question  upon  which  the  case  must 
turn  is  whether  the  operation  and  effect  of 
the  contract  for  an  interstate  shipment,  aa 
shown  by  the  receipt  or  bill  of  lading,  isS 
'governed  by  the  local  law  of  the  state,  or" 
by  the  acts  of  Congress  regulating  inter- 
That  the  constitutional  power  of  Con- 
gress to  regulate  commerce  among  the  states 
and  with  foreign  nations  comprehends  pow- 
er to  regulate  contracts  between  the  ship- 
per and  the  carrier  of  an  interstate  ship- 
ment by  defining  the  liability  of  the  carrier 
for  loss,  delay,  injury,  or  damage  to  such 
property,  needs  neither  argument  nor  cita- 
tion of  authority. 

But  it  is  equally  well  settled  that  until 
Congress  has  legislated  upon  the  subject, 
tbe  liability  of  such  a  carrier,  exercising 
its  calling  within  a  particular  state,  al- 
though engaged  in  ths  business  of  inter- 
state commerce,  for  loss  or  damage  to  such 
property,  may  be  regulated  by  the  law  of 
the  state.  Such  regulations  would  fall 
within  that  large  claea  of  regulations  whieh 
it  is  competent  fnr  a  state  to  make  in  the 
absence  of  legislation  by  Congress,  growing 
out  of  the  territorial   Jurisdiction  of  the 
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■tat«  over  nush  carri«n.  uid  ita  duty  and 
power  to  safeguard  the  general  public 
agaioBt  acta  of  miafeuance  and  nonfea- 
lanM  eomiaitted  within  its  limita,  although 
iuteretate  commerce  may  be  indirectly  af- 
fected: Smith  T.  Alabama,  124  U.  8.  406, 
31  L.  ed.  S08,  1  Inters.  Com.  Rep.  804,  6 
Bup.  Ct.  Hep.  564;  New  York.  N.  H.  i,  H. 
R.  Co.  V.  New  York,  IBS  D.  B.  828,  41  L. 
ed.  863,  17  Sup.  Ct  Bep.  418;  Chicago,  M. 
t  St.  P.  R.  Co.  T.  Solan,  169  U.  S.  133,  137, 
42  L.  ed.  688,  092,  18  Sup.  Ct.  Bep.  289; 
Biehmond  ft  A.  R.  Co.  v.  B.  A.  Patteraon 
Tobacco  Co.  169  U.  S.  Sll,  42  L.  ed.  759,  18 
Sup.  Ct.  Rep.  33Si  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  T.  IllinoiB,  177  U.  S.  614,  44  L.  ed. 
868,  20  Sup.  Ct.  Rep.  722;  Pennaylvania  R. 
Co.  V.  Hughee,  191  U.  S.  477,  48  L.  ed.  268, 
24  Sup.  Ct  Bep.  132.  In  tbe  Solan  Coae, 
cited  above,  it  was  ooid  of  such  state  legis- 
Ution: 

"They  ara  not,  in  themseWea,  regulations 
of  iote»tat«  commerce,  although  they  con- 
trol, in  fome  degree,  the  conduct  and  the 
liability  of  those  engaged  in  luch  <!oni- 
merce.  So  long  as  Congress  bai  not  legis- 
lated upon  the  particular  subject,  they  are 
ratber  to  be  regarded  ob  legislation  in  aid 
of  such  commerce,  and  as  a  rightful  exer- 
eioe  of  the  police  power  of  the  state  to  regu- 
late the  relative  rights  and  duties  of  all 
persons  ojid  eorpomtions  within  its  limita." 

?In  that  case  the  eonrt  upheld  the  validity 
ot  an  Iowa  statute  which  made  void  every 
"contract,  receipt,  rule,  or  regulation  which 
■hall  exempt  any  railway  from  liability  as 
a  common  carrier,  which  would  exist  had 
no  contract,  receipt,  rule,  or  r^ulation 
been  made  or  entered  into." 

The  contract  there  involved  was  for  trans- 
portation of  cattle  with  a  drover  in  charge, 
and  the  shipper  had  signed  a  contract  lim- 
iting the  liability  to  himself  or  the  drover 
to  {500  for  injury  to  the  person  ot  the 
drover.  Proof  was  offered  that  this  limita- 
tion was  the  consideration  of  a  reduced  i»te 
of  transportation. 

In  Pennsylvania  R.  Co.  v.  Hughes,  101 
tl.  S.  477,  487,  491,  4S  L.  ed.  268,  271,  273, 
24  Sup,  Ct  Bep.  132,  there  was  involved 
a  bill  ot  lading  In  all  essentials  identical 
With  the  one  here  concerned,  whereby  it 
was  etipniated  that,  in  consideration  ot  a 
reduced  rate  of  freight,  the  shipper  should 
receive,  in  case  of  negligent  loss,  the  agreed 
value  declared  in  the  receipt.  The  ship- 
ment was  made  in  New  York,  where  the 
■tipulation  was  valid,  to  a  point  in  Penn- 
sylvania, where  such  a  limitation  was  in- 
valid. The  loss  occurred  in  the  latter  state, 
and  the  aupreme  court  of  the  state  upheld  a 
judgment  for  the  full  valne,  declaring  tha 
limitation  Invalid  as  forbidden  by  the  pub- 
lie  policy  of  that  state.    That  case  came  to 


this  court  npon  th«  eentention  that  til* 
Pennsylvania  court,  in  refusing  to  limit  the 
recovery  to  the  valuation  agreed  upon,  bod 
denied  to  the  railroad  company  a  right  or 
privilege  secured  to  it  by  the  interstate 
commerce  law.     But  this  court,  as  to  thai, 

"It  may  be  assumed  that  under  the  broad 
power  conferred  upon  Congress  over  inter- 
state commerce,  as  dcGned  in  repeated  deci- 
sions of  this  court,  it  would  be  lawful  for 
that  body  to  make  provision  as  to  contracts 
for  interstate  carriage,  permitting  the  car- 
rier to  limit  its  liablity  to  a  particular  sum 
in  consideration  ct  lower  freight  rates  for 
transportation.  But  upon  examination  ofS 
the  terms*ot  the  law  relied  upon  we  fail  to" 
And  any  such  provision  therein.  The  aeo> 
tions  of  the  interstate  commerce  law  relied 
upon  by  the  learned  counsel  tor  plaintiff  in 
error  (24  Stat,  at  L.  379,  3S2,  cbap.  104, 
U.  S.  Comp.  Stst.  Supp.  IBll,  p.  12S4;  23 
SUt  at  L.  855,  chap.  382,  V.  8.  Comp.  Stat. 
8upp.  1911,  p.  1289)  provide  tor  equal 
facilities  to  shippers  tor  the  interchange  of 
traffic;  for  nondiscrinination  in  freight 
rates;  for  keeping  schedules  of  rates  open 
to  public  inspection;  for  posting  the  same 
in  public  places,  with  certain  particulars 
as  to  charges,  rules,  and  regulations;  for 
the  publication  of  joint  tariff  rates  tor  con- 
tinuous transportation  over  one  or  more 
lines,  to  be  made  public  when  directed  by 
the  Interstate  Commerce  Commission; 
against  advances  In  joint  tariff  rates  except 
after  ten  days'  notice  to  the  Commission; 
against  reduction  ot  joint  tarilT  rates  ex- 
cept after  three  days'  like  notice;  making 
it  unlawful  for  any  party  to  a  joint  tariff 
to  receive  or  demand  a  greater  or  less  com- 
pensation for  the  transportation  ot  prop- 
erty between  points  as  to  which  a  joint 
tariff  is  made  different  than  is  specified  in 
the  schedule  filed  with  the  CommisBion; 
giving  remedies  for  the  enforcement  ot  the 
foregoing  provisions,  and  providing  penal- 
ties for  their  violation;  making  it  unlawful 
to  prevent  continuous  carriage,  and  pro- 
viding that  no  break  of  bulk,  stoppage,  or 
interruption  by  the  carrier,  unless  made  in 
good  faith,  for  some  necessary  purpose, 
without  intention  to  evade  the  act,  shall 
prevent  the  carriage  ot  freights  from  being 
treated  as  one  continuous  carriage  from  tha 
place  of  shipment  to  the  place  of  destina- 

"While,  under  these  provisions,  it  may 
be  said  that  Congress  has  made  it  ohligi^ 
tory  to  provide  proper  facilities  for  Inter- 
state carriage  of  freight,  and  has  prevented 
carriers  from  obstructing  continuous  ship- 
ments on  Interstate  lines,  we  look  in  vala 
for  any  regulation  of  the  matter  here  in 
controversy.    There  is  no  sanetioD  ot  agra*> 
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DKot*  ot>.  this  character  limiting  liability 
to  stipulated  valuation*,  aod,  until  Cod- 
S  greu  shall  legislate  upon  it,  is  there  any 
V  Tklid  objection  to  the  state  enforcing  its 
own  regulations  upon  the  subject,  although 
it  ma;  to  this  extent  indirectly  affect  inter- 
state  commerce  contracts  of  carriage  t" 

In  view  of  the  decisions  of  this  court  in 
the  tf  o  CHMS  last  referred  to,  we  shall  as- 
sume that  this  ease  is  governed  tij  them, 
unless  the  subsequent  legislation  of  Con- 
gnm  is  such  as  to  indicate  a  purpose  to 
bring  oontra(?ts  for  interstate  shipments 
under  one  nniform  rule  of  law  not  subject 
to  the  varying  policies  and  legislation  of 
particular  states. 

The  original  interstata  commerce  act  of 
February  4,  1S87,  was  extensively  amended 
by  the  act  of  June  ZO,  1»0e  (34  Stat,  at 
Ih  5S4,  chap.  3601,  U.  S.  Comp.  Stat.  Snpp. 
ISll,  p.  128S).  We  may  pass  by  many  of 
tbe  changes  and  amendments  made  by  the 
latter  act  as  not  decisive,  and  come  at  once 
to  the  far  more  important  amendment  made 
in  the  20th  section, — an  amendment  bear- 
ing directly  upon  tbe  carrier's  liabtli^  or 
obligation  nnder  Interestats  contra  eta  ol 
shipment,  ^nd  generally  referred  to  as  the 
^  Cannaek  amendment.  For  eonrenience  of 
g  tvferenee,  it  is  set  out  in  the  margint 
"  'This  amendment  came  under  considera- 
tion in  Atlantic  Coast  Line  R.  Co.  v.  Rirer- 
side  Mills,  210  U.  5.  186,  50  L.  ed.  167,  31. 
L.E.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  KM;  but 
the  opinion  and  judgment  was  conQned  to 
that  provision  of  the  act  which  made  the 
initial   carrier  liable   for   a   loes   upon   the 


fThat  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  tranaporation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a 
receipt  or  bill  of  ladins  tlierefor,  and  shall 
be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  prop- 
erfy  caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company 
to  which  such  property  may  ba  delivered, 
or  over  whose  line  or  lines  such  property 
may  pass;  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  such  < 
carrier,  railroad,  or  transportation  ci 
from  the  liability  hereby  imposed: 
Tided,  That  nothing  in  this  section  shall  de- 


which  he  baa  under  existing  taw. 

That  the  common  carrier,  raUroad,  or 
transportation  company  issuing  such  re- 
ceipt or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad, 
or  transportation  company  on  whose  line 
tbe  loss,  damage,  or  injury  shall  have  been 
•natained,  the  amount  of  such  loss,  damage, 
or  injury,  a*  it  may  ba  required  to  pay  to 


Una  of  a  connecting  carrier,  the  property[ 
having  been  rweiTed  under  a  Mil  of  lading 
which  confined  the  liability  of  Us  initial 
carrier  to  loss  occurring  upon  its  own  Una. 

The  significant  and  dominating  feature* 
of  that  amendment  are  these: 

First.  It  afBrmatively  requires  the  IniUal 
carrier  to  issue  "  a  receipt  or  bill  of  lading 
therefor,"  when  it  receives  "property  for 
transportation  from  a  point  in  one  state  to 
a  point  in  another." 

Second.  Such  initial  carrier  ia  made  "lia- 
ble to  the  lawful  holder  thereof  for  any 
lo«s,  damage,  or  injury  to  sneh  property 
caused  by  it." 

Third.  It  is  also  made  liable  for  any  loea, 
damage,  or  injury  to  «uoh  property  caused 
by  "any  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  property 
may  be  delivered,  or  over  whose  line  oi  lines 
BUch  property  may  pass." 

Fourth.  It  affirmatively  declares  that  "no 
contract,  receipt,  rule,  or  regulation  shall 
exempt  such  commmon  carrier,  railroad,  or 
transportation  company  from  the  liability 
hereby  Imposed." 

Prior  to  that  amendment,  the  rule  of  mt- 
riers"  liability,  for  an  Interstate  shipment 
of  property,  as  enforced  In  both  Federal 
and  atate  courts,  was  either  that  of  the 
general  common  law,  as  declared  by  this 
court  and  enforced  in  the  Federal  courts 
throughout  the  United  States  (Hart  t. 
Pennsylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  S  Sup.  Ot.  Rep.  ISl),  or  that  de- 
termined by  the  suppoeed  pnblic  policy  ol 
a  particular  state  (Pennsylvania  R.  Co.  ▼. 
Hnghes,  191  U.  S.  477,  48  L.  ed.  208,  £4 
Sup.  Ct.  Rep.  132),  or  that  prescribed  by 
statute  law  of  a  particular  state  (Gblcs^o, 
M.  k  St.  P.  R.  Co.  V.  Solan,  169  U.  S.  138, 
42  L.  ed,  ess,  18  Sup.  Ct.  Rep.  280). 

Neither  uniformity  of  obligation  nor  off 
liability  was*possible  until  Congress  should* 
deal  with  the  subject.  The  situation  was 
well  depicted  by  the  supreme  court  of 
Georgia  in  Southern  P.  Co.  v.  Crenshaw 
Bros.  6  Go.  App.  675,  63  S.  B.  665,  where 
that  court  said: 

"Some  states  allow  carrier*  to  exempt 
themselves  from  all  or  a  part  of  the  com- 
mon-law liability  by  rule,  regulation,  or 
contract;  others  did  not.  The  Federal 
courts  sitting  In  the  Tariona  states  were 
following  the  local  rule,  a  carrier  being 
held  liable  in  one  court  when,  under  tbe 
same  state  of  facta,  be  would  be  e^mpt 
from  liability  in  another.  Hence  this 
branch  of  interatata  commerce  was  being 
subjected  to  such  a  diversity  of  l^tslative 
and  judicial  holding  that  It  was  practically 
impossible  for  a  shipper  engaged  In  a  bus!- 
neSB  that  extended  beyond  the  confines  of 
his   own  *tat^  or  a  carrier  whose   tinea 
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wera  ertenBtre,  to  fatow,  without  eoDBider- 
■bht  inTestigation  and  trouble,  aod  even 
tlien  oft«ntimet  with  but  little  certainty, 
whkt  would  be  the  carrier'a  actual  reapon- 
■ibility  as  to  goodi  delivered  to  it  for  trana- 
portatioD  from  one  state  to  another.  The 
eongreaslonal  action  has  made  an  end  to 
this  diversity,  tar  the  national  law  is  para- 
mount and  BuperBodei  all  state  laws  aa  to 
the  rights  and  liabilities  and  exemptioDs 
created  b;  such  transactions.  This  was 
doubtless  the  purpose  of  the  law;  and  this 
purpose  will  be  effectuated,  and  not  im- 
paired or  deetrojed,  by  the  state  courts' 
cdiefinK  and  enforcing  the  provisions  of  the 
Federal  statute  where  applicable  to  the  fact 
in  such  cases  aa  shall  came  before  them." 
-  That  the  legislation  supersedes  all  the 
r^n^lations  and  policies  of  a  particular 
■tatfl  upon  the  same  subject  results  from  its 
general  character.  It  embraces  the  subject 
of  the  liability  of  the  carrier  under  a  bill 
of  lading  which  he  must  issue,  and  limits 
his  power  to  exempt  himself  by  rule,  regu- 
lation, or  contract.  Almost  every  detail  of 
the  subject  is  covered  so  completely  that 
S  there  can  be  no  rational  doubt  but  that 
•  Congress  intended  to  take  possession  of*the 
subject,  and  supersede  all  state  regulation 
with  reference  to  it.  Only  the  silence  of 
Congress  authorized  the  exercise  of  the 
police  power  of  the  state  upon  the  subject 
of  such  contracts.  But  when  Congress  acted 
in  such  a  way  as  to  manifest  a  purpose  to 
exercise  its  conceded  authority,  the  regulat- 
ing power  of  the  state  ceased  to  exist. 
Northern  P.  R.  Co.  r.  Washington.  222  U. 
B.  370,  BS  L.  ed.  237,  32  Sup.  Ct  Rep. 
160;  Southern  R.  Co.  v.  Reid,  222  V.  S. 
424,  <i«  L.  ed.  257,  32  Sup.  Ct.  Rep.  140; 
Second  Employers'  Liability  Cases  (Mondou 
T.  New  York,  N.  H.  4,  H.  H.  Co.)  223  U.  8. 
1,  fiA  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  lee. 

To  hold  that  the  liability  therein  de- 
clared may  be  increased  or  diminished  by 
local  regulation  or  local  views  of  public 
policy  will  either  make  the  provision  less 
than  supreme,  or  indicate  that  Congress 
has  not  shown  a  purpose  to  take  posses- 
sion of  the  subject.  The  first  would  be  un- 
thinkable, and  the  latter  would  be  to  revert 
to  the  uncertainties  and  diversities  of  rul- 
ings which  led  to  the  amendment.  The 
duty  to  issue  a  bill  of  lading,  and  the  lia- 
bility thereby  assumed,  are  covered  in  full; 
and  though  there  is  no  reference  to  the  ef- 
fect upon  state  regulation,  it  is  evident  that 
Congress  intended  to  adopt  a  uniform  rule 
and  relieve  such  contracts  from  the  diverse 
r^ulation  to  which  they  had  been  thereto- 
fore subject. 

What  is  the  liability  imposed  upon  the 
nrrierl    It  is  a  lii^ility  to  any  holder  of 


the  bill  of  lading  which  tbe  priioary  car- 
rier is  required  to  issue  "for  any  IcMB,  dam- 
age, or  injury  to  ancfa  property  caused  by 
it,"  or  by  any  connecting  carrier  to  whom 
the  goods  are  delivered-  The  suggestion 
tliat  an  absolute  liability  exists  for  every 
loss,  damage,  or  injury,  from  any  and  every 
cause,  would  be  to  make  such  a  carrier  an 
absolute  insurer,  and  liable  for  unavoid- 
able loss  or  dsmsge,  though  due  to  uncon- 
trollable forces.  That  this  was  the  intent 
of  Congress  is  not  conceivable.  To  give 
such  emphasis  to  the  words,  "any  loss  or 
damage,"  would  be  to  ignore  the  qualifying 
words,  "caused  by  it."  The  liability  thus 
imposed  is  limited  to  "any  loss,  injury,  orS 
damage  caused  by  it  or  a  succeed!  ng  •carrier  • 
to  whom  the  property  may  be  delivered;" 
and  plainly  implies  a  liability  for  some  de- 
fault in  its  common-law  duty  as  a  c 


But  it  has  been  argued  that  the  nonex- 
clusive character  of  this  regulation  is  mani- 
fested by  the  proviso  of  the  section,  and 
that  stats  l<^islation  upon  tbe  same  subject 
is  not  superseded,  and  that  the  holder  of 
any  such  bill  of  lading  may  resort  to  any 
right  of  action  against  such  a  carrier,  con- 
ferred by  existing  state  law.  This  view  la 
untenable.  It  would  result  in  the  nulliSca- 
tion  of  the  r^ulation  of  a  national  sul>- 
ject,  and  operate  to  maintain  tbe  confusion 
of  the  diverse  regulation  which  it  was  tlw 
purpose  of  Congress  to  put  an  end  to. 

What  this  court  said  of  the  22d  section 
of  this  act  of  1887  in  the  case  of  Texas  ft 
P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  8.  426,  El  L.  ed.  S53,  27  Sup.  Ct  Rep. 
350,  0  Sup.  Ct.  Rep.  10TB,  is  applicable  ta 
this  contention.  It  was  claimed  that  that 
section  continued  In  force  all  rights  and 
remedies  under  the  common  law  or  other 
statutes.  But  this  court  said  of  that  con- 
tention what  must  be  said  of  the  proviso 
in  the  20th  section,  that  it  was  evidently 
only  intended  to  continue  in  existence  such 
other  rights  or  remedies  for  the  redress  of 
some  speciflc  wrong  or  injury,  whether  gir- 
en  by  the  interstate  commerce  act,  or  1^ 
state  statute,  or  common  law,  not  incon- 
sistent with  the  rules  and  regulations  pre- 
scribed by  the  provisions  of  this  act.  Again, 
it  was  said  of  the  same  clause,  in  the  same 
case,  that  tt  could  not  fn  reason  be  con- 
strued as  continuing  in  a  shipper  a  common- 
law  right  the  existence  of  which  would  b« 
inconsistent  with  the  provisions  of  the  act. 
In  other  words,  tlie  act  cannot  be  said  ta 
destroy  itself. 

To  construe  this  proviso  as  preserving 
to  the  holder  of  any  such  hill  of  lading 
any  right  or  remedy  which  be  may  have  had 
under  existing  Federal  law  at  the  time  of 
I  his  action  gives  to  It  a  more  rational  In- 
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tcrpretatian  than  one  vhlcb  would  preaem 
rights  and  remedies  under  exiiting  state 
%  lawB,  for  the  latter  Tiew  would  cause  the 
IF  proviso  to'destroy  the  act  itaelf.  One  il- 
lustration -vould  be  a  right  to  a  remedy 
agaiTist  a  succeeding  carrier,  in  preference 
to  proceeding  againat  the  primary  carrier, 
"for  a  loss  or  damage  incurred  upon  the 
line  of  the  former.  The  liability  of  such 
succeeding  carrier  in  the  route  would  be 
tiiBt  imposed  by  this  statute,  and  for  which 
the  first  carrier  might  have  been  made 
Uable. 

We  come  now  to  the  question  of  the 
Talidity  of  the  provision  in  the  receipt  or 
bin  of  lading  limiting  liability  to  the 
■greed  value  of  SSO,  as  shown  therein.  This 
limiting  clause  ia  in  these  words: 

"In  consideration  of  the  rate  charged  for 
carrying  said  property,  which  is  regulated 
by  the  value  thereof,  and  is  baaed  upon  a 
valuation  of  not  exceeding  $90  unless  a 
greater  value  fa  declared,  the  shipper  agrees 
that  the  value  of  said  property  is  not  more 
than  $50,  unless  a  greater  value  is  stated 
herein,  and  that  the  company  shall  not  be 
liable  in  any  event  for  more  than  the  value 
to  stated,  nor  for  more  than  {50  if  no 
value  is  stated  herein." 

The  answer  states  that  the  schedules 
which  the  express  company  had  filed  with 
the  Interstate  Commerce  Commission 
■bowed  rates  based  upon  valuations;  and 
that  the  lawful  and  established  rate  for 
■uch  a  shipment  as  that  made  by  the  plain- 
tiff from  Cincinnati  to  Augusta,  having  a 
Talue  not  in  excess  of  $50,  waa  23  cents, 
while  for  the  same  package,  if  ita  value 
had  been  declared  to  be  (125,  the  amount 
for  which  the  plaintiff  sues  ob  the  actual 
value,  the  lawful  charge,  according  to  the 
rate  filed  and  published,  would  have  been 
JHi  centa.  It  ia  further  averred  that  the 
package  vras  sealed,  and  its  contents  and 
actual  value  unknown  to  the  defendant's 
agent- 

That  no  inquiry  was  made  a*  to  the  ac- 
tual value  Is  not  vital  to  the  fairness  of 
the  agreement  in  this  case.  The  receipt 
S  which  waa  accepted  showed  that  the  charge 
S  made'wBs  based  upon  a  valuation  of  $50 
unless  a.  greater  value  should  be  stated 
therein.  The  knowledge  of  ths  shipper  that 
the  rate  was  based  upon  the  value  ia  to 
be  presumed  from  the  terms  of  the  bill  of 
lading  and  of  the  published  schedules  filed 
with  the  Commiasion.  That  presumption  is 
strengthened  by  the  fact  that  across  the 
top  of  this  bill  of  lading  there  was  this 
statement  in  bold  type:  "This  company's 
charge  is  based  upon  the  value  of  the  prop- 
ntj,  which  must  be  declared  by  the  ship- 
per." 

That  a  common  carrier  cannot  exempt 


himself  from  liability  for  his  own  negligence 
or  that  of  his  servants  is  elementary.  York 
Mfg.  Co.  V.  Illinois  C.  R.  Co.  S  Wall.  107, 
18  L.  ed.  170;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  367,  21  L.  ed.  627;  Bulk 
of  Kentucky  v.  Adams  Exp.  Co.  83  U.  S, 
174,  23  L.  ed.  872;  Hart  v.  Pennsylvanift 
E.  Co.  112  U.  8.  331,  338,  28  L.  ed.  717, 
720,  5  Sup.  Ct.  Rep.  151.  The  rule  of  the 
common  law  did  not  limit  bis  liability  to 
loss  and  damage  due  to  his  own  negligence, 
or  that  of  bis  servants.  That  rule  went 
beyond  this,  and  he  was  liable  for  any  loss 
or  damage  which  resulted  from  human 
agency,  or  any  cause  not  the  act  of  God 
or  the  public  enemy.  But  the  rigor  of  this 
liability  might  be  modified  through  anf 
fair,  reasonable,  and  just  agreement  with 
the  shipper  which  did  not  include  exemp- 
tion against  the  negligence  of  the  carrier 
or  his  servants.  The  inherent  right  to  re- 
ceive a  compensation  commeuBurete  with 
the  risk  involved  the  right  to  protect  him- 
self from  fraud  and  Imposition  by  reason- 
able rules  and  regulations,  and  the  right 
to  agree  upon  a  rate  proportionate  to  the 
value  of  the  property  transported. 

It  lias  therefore  become  an  established 
rule  of  the  common  law,  as  declared  by  this 
court  in  many  cases,  that  such  a  cari'ier 
may,  by  a  fair,  open,  just,  and  reasonable 
agreement,  limit  the  amount  recoverable 
by  a  shipper  in  case  of  loss  or  damage  to  an 
agreed  value,  made  for  the  purpose  of  ob- 
taining the  lower  of  two  or  more  rates  oIh 
'charges  proportioned  to  the  amount  of  the* 
risk.  York  Mfg.  Co.  v.  Illinois  C.  H.  Co. 
3  Wall.  107,  18  L.  ed.  170;  New  York  C 
R.  Co.  V.  Lockwood,  17  Wall.  367,  21  L.  wL 
027;  Hart  v.  Pennsylvania  R.  Co.  112  U. 
S.  331,  338,  28  L.  ed.  717,  720,  G  Sup.  Ct. 
Rep.  161;  Phcenix  Ins.  Co.  v.  Erie  k  W. 
Transp.  Co.  117  U.  S.  312.  322,  29  L,  ed. 
873,  878,  0  Sup.  Ct.  Rep.  1178;  Liverpool 
&  G.  W.  Steam  Co.  v.  Phenii  Ins.  Co. 
(The  Montana]  120  U.  8.  397,  442,  32  L. 
ed.  788,  7Q2,  S  Sup.  Ct.  Rep.  489;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Estill,  147  U.  8. 
691,  619,  37  L.  ed.  292,  305,  13  Sup.  Ct. 
Rep.  444;  Primroae  v.  Western  U.  Teleg. 
Co.  164  U.  8.  1,  IB,  38  L.  ed.  883.  889,  14 
Sup.  Ct.  Rep.  1098;  Chicago,  M.  k  St.  P. 
R.  Co.  V.  Solan,  169  U.  S.  133,  136,  42  L. 
ed.  888,  890,  18  Sup.  Ct.  Rep.  289;  Calderon 
V.  Atlas  8.  S.  Co.  170  U.  8.  272.  278,  42 
L.  ed.  1033,  1035,  18  Sup.  Ct.  Rep.  G88; 
Pennsvlvania  R.  Co.  v.  Hughes,  191  U.  8. 
477,  486,  48  L.  ed.  868,  271,  24  Sup.  Gi 
Rep.  132. 

That  such  a  carrier  might  fix  his  chargea 
somewhat  in  proportion  to  the  value  of  the 
property  is  quite  as  reasonable  and  Just  ■» 
a  rate  measured  by  the  character  of  tb« 
shlpmnit.    The  principle  ia  that  the  chftrga 
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■houU  bear  tame  nuon&ble  reli-Uon  to  tlie 
rMponslbilfty,  and  thai  the  cue  to  be  ex- 
•rciwd  shall  b«  in  tome  degree  measared 
by  the  bulk,  weight,  oharacter,  and  value  of 
the  property  carried. 

NeiUier  ia  it  conlormabla  to  plain  pria 
eiples  of  jiutice  that  a  shipper  may  ander' 
•t»te  the  Talue  of  his  property  for  the 
purpose  of  reducing  the  rate,  and  then 
cover  a  larger  value  in  case  of  loos.  Nor 
does  a  limitation  based  upon  an  agreed 
value  for  the  purpoae  of  adjusting  the  rate 
conQIct  with  any  aound  principle  of  publi 
policy.  The  reason  (or  the  l^ality  of  luch 
agreements  is  well  stated  in  Hart  v.  Penn- 
^Ivania  K.  Co.  112  U.  8.  331,  338,  28  L. 
«d.  717,  720,  6  Sup.  Ct.  Rep.  161,  whers  it 

The  limitation  as  to  value  has  no  ten 
dency  to  exempt  from  liability  for  negli 
genoe.  It  doea  not  induce  want  of  can 
It  exacts  from  the  carrier  the  measure  o 
care  due  to  the  value  agreed  on.  Th 
carrier  is  bound  to  respond  in  that  value 
for  negUgenes.  The  compensation  for  car- 
riage is  based  on  that  value.  The  shipper 
is  estopped  from  saying  that  the  value  is 
greater.  The  articles  have  no  greater  value, 
for  the  purposes  ol  the  contract  of  transpor- 

H  tation,  between  the  parties  to  that  contract. 

•  The  *carrier  must  respond  for  negligence 
np  to  that  value.  It  is  just  and  reasonable 
that  such  a  contract,  fairly  entered  into, 
and  where  there  is  no  deceit  practised  en 
the  shipper,  should  be  upheld.  There  is 
no  violation  of  public  policy.  On  the  con- 
trary, it  would  be  unjust  and  unreason- 
able, and  would  be  repugnant  to  the  sound- 
eat  principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  in  con- 
flict with  public  policy,  if  a  shipper  should 
be  allowed  to  reap  the  benelit  of  the  con- 
tract if  there  Is  no  loss,  and  to  repudiate 
It  in  case  of  loss." 

The  statutory  liability,  aside  from  re- 
sponsibility for  the  default  of  a  connecting 
carrier  in  the  route,  is  not  beyond  the  lia- 
bility imposed  by  the  common  law,  as  that 
body  of  law  applicable  to  carriers  has  been 
Interpreted  by  this  court,  as  well  as  many 
courts  of  the  states.  Greenwald  v.  Barrett, 
IBB  N.  Y.  170,  176,  36  L.R.A.(N.S.)  671, 
02  N.  E.  21S;  Bernard  v.  Adams  Exp.  Cki. 
£05  Mass.  264,  250,  28  L.R.A.(N.S.)  203, 
ftl  N.  E.  326,  le  Ann.  Cas.  351.  The  ei- 
smption  forbidden  is,  as  stated  In  the  case 
last  cited,  "a  statutory  declaration  that  a 
contract  of  exemption  from  liability  for 
negligence  Is  against  public  policy  and 
void."  This  is  no  more  than  this  court, 
aa  well  as  other  courts  administering  thr 
same  general  common  law,  have  many 
times  declared.    In  the  same  eass,  just  such 


a  stlpulatlw  aa  that  here  involved  was  up- 
held, the  court  saying: 

"But  such  a  contract  aa  we  are  consider* 
ing  in  this  case  is  not  an  exemption  from 
liabili^  for  negligence  in  the  management 
of  property,  within  the  meaning  of  the  stat- 
ute. It  is  a  contract  aa  to  what  the  prop- 
erty is,  in  reference  to  its  value.  The  pur- 
poae of  it  is  not  to  change  the  nature  of 
the  undertaking  of  the  common  carrier,  or 
limit  hia  obligation  in  the  care  and  manage- 
ment of  tJiat  which  is  intrusted  to  him. 
It  is  to  describe  and  deSne  the  subject- 
matter  of  the  contract,  so  far  as  the  pai^ 
ties  care  to  deflne  It,  for  the  purpose  of 
showing  of  what  value  that  is  which  cornea 
into  the  carrier's  poaseasion,  and  for  which  ^ 
he  must  account  in  the  performance  of  hiiH 
duty.as  a  carrier.  It  is  not  in  any  proper* 
sense  a  contract  exempting  him  from  lia- 
bility for  the  loss,  damage,  or  injury  to  th* 
property,  as  the  shipper  describes  it  in 
stating  its  value  for  the  purpose  of  deter- 
mining for  what  the  carrier  shall  be  a> 
countable  upon  his  undertaking,  and  what 
price  the  shipper  shall  pay  for  the  servic* 
and  for  the  risk  of  loss  which  the  carrier 


In  Greenwald  v.  Barrett,  cited  above,  th* 
same  conclusion  was  reached  as  to  the  na- 
ture of  the  liability  imposed  and  the  put- 
port  of  the  exemption  forbidden,  the  court, 
among  other  things,  saying: 

"The  language  of  the  enactment  does  not 
disclose  any  intent  to  abrogate  the  right  of 
common  carriers  to  regulate  their  charge* 
for  carriage  by  the  value  of  the  goods,  or 
to  agree  with  the  shipper  upon  a  valuation 
of  the  property  carried.  It  has  been  tbe 
uniform  practice  of  transportation  compa- 
nies in  this  country  to  make  their  charges 
dependent  upon  the  value  of  tbe  property 
carried;  and  the  propriety  of  this  practice 
and  the  legality  of  contracts  signed  by  th* 
shipper,  agreeing  upon  a  valuation  of  tb* 
property,  were  distinctly  upheld  by  th* 
Supreme  Court  of  the  United  States  in 
Hart  V.  Pennsylvania  R.  Co.  112  U.  S.  331, 
341,  28  L.  ed.  717,  721,  B  Sup.  Ct.  Rap. 
161." 

To  the  same  effect  are  the  cases  of  Travis 
V.  Wells,  F.  ft  Co.  70  N.  J.  L.  83,  74  AtL 
444;  Fielder  v.  Adams  Exp.  Co.  09  W.  Va. 
138,  71  S.  E.  60;  Larsen  v.  Oregon  Short 
Line  R.  Co.  38  Utah,  130,  110  Pac.  9S3. 
See  also  Atkinson  v.  New  York  Transfer 
Co.  76  N.  J.  L.  608,  71  All.  278,  as  io 
the  general  rule. 

That  a  carrier  rat«  may  be  graduated 
by  value,  and  that  a  stipulation  limiting  re- 
covery to  an  agreed  value,  made  to  adjust 
the  rate.  Is  recognized  by  the  Interstat* 
Commerce  Commission,  see  Re  Released 
RaUs,  13  Inters.  Com.  Rep.  S60. 
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We  therefore  reach  the  conclusion  th^t 
the  provision  of  the  act  forbidding  ezemp- 
tiona  from  liability  impoeed  by  tbe  act  it 
not  violated  by  the  contract  here  In  ques- 

Ktion. 

P  •The  detnnirer  to  the  answer  of  the  de- 
fendant below  should  have  been  oveTruled. 
For  this  reason  the  judgment  is  reversed, 
with  direction  to  overrule  the  demurrer, 
and  for  such  further  proceedings  as  are  not 
inconsistent   with   this   opinion. 


(lit  U.  8.  EI>.) 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS,  t 
OMAHA    RAILWAY    COMPANY,   PeU- 

BXJD  E.  LATTA. 

This  case  is  governed  by  the  decision  In 
Adams  Exp.  Co.  v.  Croninger,  ante,  148,  and 
Chicago,  B.  &  Q.  R.  Co.  v.  Miller,  poat,  ISS. 


Argned  March  S  and  11,  1012.  Ordered  for 
reargument  April  B,  1912.  Reargued 
October  S2  and  £3,  IBIS.  Decided  Jan- 
nary  e,  1913. 

■\N   WRIT   of   Certiorfcri   t«  th«   United 

'  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgnient  which, 
on  a.  seoond  writ  of  error,  affirmed  a  Judg- 
ment of  the  Circuit  Court  for  the  Diatriet 
of  Nebraska,  against  a  oarrier,  for  the 
▼alne  of  an  undelivered  interstate  ship- 
ment, notwithstanding  a  contract  atlpula- 
tioD  limiting  tbe  carrier'a  liability  to  the 
«gr«ed  value.     Reversed. 

See  same  case  below  on  first  writ  of  error, 
S7  C.  C.  A.  19S,  172  Fed.  SBO;  on  second 
writ  of  error,  lOe  C.  C.  A.  604,  1B4  Fed.  967. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  B.  Sheean,  B.  H.  Dun- 
bam,  Carl  C.  Wright,  and  Benjamin  T. 
White  for  petitioner. 

Messrs.  U.  C.  Brome  and  W.  M.  Hope- 
gjVell  for  respondent. 

•  ■Mr.  Justice  Lnrton  delivered  the  opin- 
ion of  the  coart: 

This  was  an  action  to  recover  the  full 
value  of  two  horse*  lost  In  the  course  of 
Interstate  transports  tion. 

The  defense  in  substance  was  that  the 
plaintiff  bad  declared  the  value  of  each  of 
the  ajiimals  to  not  exceed  tlOO,  and  had 
■igned  a  shipping  contract  wherein  he 
agreed  that  that  was  the  value,  and  that 
tlw  company's  liability  in  case  of  loss  or 
damage  should  not  exceed  the  agreed  value. 
It  was  also  shown  that  the  schedule  of 
tariff  rates  was  based  upon  values,  and 
that   a   higher    rat«   was   allowable    if  a 


It  1 


higher  value  had  b««n  declared, 
claimed  that  a  limitation  of  liability,  i 
■for  the  purpose  of  obtaining  the  lower  of* 
alternative  rates,  was  admissible  under  the 
provieians  of  the  Tth  section  of  the  Inter- 
state commerce  act  of  June  29,  1900  (34 
Stat,  at  L.  S84,  chap.  3691,  U.  S.  Comp. 
Stat  Supp.  IBll,  p.  18S8). 

The  circuit  court  instructed  a  verdict  for 
the  agreed  value,  ruling  that  the  contract 
was  valid  and  was  controlled  by  the  Inter- 
state commerce  acts.  The  circuit  court  of 
appeals  reversed  this  judgment,  upon  tha 
ground  that  the  contract  was  invalid  under 
the  Constitution  of  the  state  of  Nebraska, 
and  held  the  plaintiff  entitled  to  recover 
the  full  value  of  tbe  animals.  97  C.  C.  A. 
198,  172  Fed.  8S0.  The  case  was  remanded 
to  the  circuit  court,  when,  in  pursuance  of 
the  Judgment  and  opinion  of  the  circuit 
court  of  appeals,  the  jury  was  Instructed 
that  it  should  find  the  actual  value  of  the 
animals  lost,  and  return  a  verdict  for  that 
amount.  Upon  a  second  writ  of  error  this 
Judgment  was  affirmed  by  the  circuit  court 
of  appeals,  and  the  cause  has  come  to  thia 
court  upon  a  writ  of  certiorari. 

Tbe  case  is  governed  by  the  cases  of 
Adams  Eip.  Co.  v.  Croninger,  226  U.  S.  461, 
57  L.  ed.  ^,  33  Sup.  Ct.  Rep.  148,  and  Chi- 
cago, B.  &.  Q.  R.  Co.  V.  Miller.  226  U.  S.  613, 
5T  L.  ed.  — .33  Sup.  Ct  Kep.  155.  both  Just 
decided. 

Judgment  reversed  and  the  case  is  i» 
manded  for  a  new  triaL 


OM  Q.  f.  ni.) 
CHICAGO,  BURLINGTON,  A  QUINCY 
RAILWAY  COMPANY,  PIff.  in  Err, 

E.  FRED  MILLER. 

CouUERCB  (I  8*)— EzoLnBivaitsss  or  Fin- 

EBAL    FOWKK— StTPKBSEDltlO    STATX    RM- 
1TLATI0N— CXBRIES'S    LlABIUTT. 

1.  Congress  has  so  roanifeeted  a  purpose 
In  the  Carmack  amendment  of  June  2>, 
1906,  to  the  act  of  February  4,  1887,  |  £0, 
to  take  possession  of  the  subject  of  Uie  lia- 
bility of  a  railnay  carrier  for  loss  or  dam- 
age to  an  Interstate  shipment,  as  to  super- 
sede  all   state   regulations   upon  the  » 


limiting  the  carrier's  liability  to  an  agreed 
value,  made  to  adjust  the  rate. 

FBd.    Not*.— For   othar    cshc,    ■••    CosuBeree, 
Ont.  Die.  i  E;    Dae.  Dls-  I  S.*] 
CaBBiEBS   (I  158*)— LlUTtKO  LlABIUTT— 

AOBXBD    VAI.DX  —  Btfeot    ov    Cabiuck 

AiaHDHBIfT. 

2.  The  shipper  and  carrier  of  an  intei^ 
state  shipment  are  not  forbidden  to  con- 
tract to  limit  the  earrier's  liability  to  an 
agreed  value,  made  to  adjust  the  rata,  by 
the  provisions  of  the  Carmack  amendment 
of  June  29,  1900,  to  the  act  of  PehmaiT  4« 


for  othsr  osas  see  ■« 


laAiN^ 


IB  IB  Dec  A  Am.  Dlfs.  IMT  to  dst*.  *  R«pt  InOwns 
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33  SUPREME  COXmT  REPORTER. 


Oct.  Tkkk, 


ISST,  S  ^^1  prohibiting  esetnptions  from  the 
liability  impoaed  by  that  act. 

[Efl.  Note.— For  other  caaea,  le*  CarrlBH, 
Cent  Dig.  t(  68I-«B7,  M9-T0B)i,  IW-TIO,  JU  71W; 
Dae.  Dig.  |  OS.*} 

[No.    17.] 

Argued  March  8  and  11,  1012.    Ordered  for 

reargument  before  full  bench  April  8, 
1912.  Reargued  October  22,  1912.  De- 
cided January  0,  1S13. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraslia  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  CuBter  County,  in  that  state, 
forcing  the  liability  of  a  carrier  for  the  full 
value  of  a  lost  interBtate  ahipment,  not- 
withstanding a  contract  stiptilation  li 
ing  the  carrier's  liability  to  the  af^eed 
value.  Reversed  and  remanded  for  further 
proceedings. 

See  aame  cas«  below,  65  Neb.  45S,  123 
N.  W.  449. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  R.  Wella  and  Robert 
B.  Scott  for  plaintiff  in  error. 

Messrs.  Edwin  E.  Squires,  H.  M.  Sul- 
livan, and  Norria  Brown  for  defendant  ii 


*  *Mr.  Jiiatiae  Lurton  delivered  the  opin- 
ion of  the  court; 

The  quefltinn  in  this  case,  aa  in  Adams 
Exp.  Co.  V.  CronioKer.  226  U.  S.  491,  67  L. 
ed.  — ,  33  Sup.  Ct.  Rep.  148,  just  decided,  ia 
wlictticr  the  provisions  of  g  20  of  the  act 
of  February  4,  1387  [24  Stat,  at  L.  386. 
chap.  104],  as  amended  by  the  act  of  June 
29,  IBOa  (34  Stat,  at  I.,.  684,  chap.  3591, 
U.  S.  Comp.  Stat,  Supp.  1911,  p.  1283], 
constitute  an  exclusive  regulation  of  con- 
tracts for  interstate  shipments  of  property 
by  railroad  common  carriers,  superseding 
all  state  regulations  upon  the  Bame  subject. 

The  action  in  thia  case  was  to  recover 
the  full  value  of  a  stallion  shipped  from 
*  point  in  Iowa  to  a  point  in  Nebraska, 
under  a  valued  live-stock  oontraet.  The 
loss  occurred  in  the  state  of  Nebra^ika 
through  the  negligence  of  the  carrier,  and 
the  suit  waa  In  a  court  of  that  state. 

The  receipt  or  hill  of  lading  placed  a 
value  upon  the  animal  of  $100,  and  was 
signed  by  the  shipper's  agent.  It  recited 
that  the  schedules  of  rates  and  regulations 
filed  with  the  Interstate  Commerce  Commis- 
sion provide  alternative  rates  of  charges 
proportioned  to  the  value  of  the  stock  de- 
livered for  transportation,  as  declared  by 
the  ahipper,  and  that  the  recovery  of  the 
shipper  in  case  of  loss  or  injury  should 
not  be  in  excess  of  the  value  thus  agreed 
upon   for   the  purpose   of   determining  the 


The  plaictlfTs  claim  that  the  sUIlion  Irs* 
in  fact  of  the  value  of  C2,(>00,  and  that  the 
limitation  of  recovery  stipulated  is  void 
under  a  statute  of  Iowa,  where  the  contract 
was  made,  and  also  illegal  and  invalid  un- 
der a  clause  in  the  Constitution  of  Neb- 
raska, the  state  in  which  the  loss  occurred, 
and   of   the    forum. 

The  company  relies  upon  the  provisions 
of  the  act  of  lOOC  as  an  exclusive  rule 
regulating  every  contract  for  an  interstate 
shipment,  and  declaring  the  liability  of  the 
carrier,  and  contends  that  the  regulation* 
provided  by  the  7th  section  of  that  act  op- 
erate to  auperacde  the  legislation  of  both 
Iowa  and  Nebraska,  in  so  far  as  they  ap-  _ 
plied   to    interstate   shipments.  g 

•  This  defense  waa  overruled  in  the  trial  • 
court,  and  the  agreement  in  the  plaintiff's 
bill  of  lading,  limiting  any  recovery  in  esse 
of  loss  or  damage,  to  the  value  declared  for 
the  purpose  of  obtaining  the  lower  or  al- 
ternative rate  of  freight,  was  held  to  be  il- 
legal, both  under  the  law  of  loiva  and 
Nebraska,  and  judgment  was  rendered  for 
the  full  value  of  the  animal.  This  judgment 
waa  affirmed  by  the  supreme  court  of  Ne- 
braska, that  court  ruling  that  the  case  was 
controlled  by  the  state  regulations  referred 
to,  and  that  these  regulations  had  not  been 
superseded  by  acts  of  Congress  regulating 
interstate  commerce.  For  thia  the  court 
cited  and  relied  upon  certain  deciaions  by 
the  Nebraska  courts,  and  the  cases  of  Clii- 
eago,  M.  A  St.  P.  R.  Co.  v.  Solan,  169  U. 
S.  133,  42  L.  ed.  633,  18  Sup.  Ct.  Rep.  2Sfl, 
and  Pennsylvania  R.  Co.  v.  Hughes.  191  U. 
S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132. 
Both  of  the  cases  decided  by  this  court 
were  decided  prior  to  the  extensive  amend- 
ment of  the  act  regulating  interstate  com- 
merce of  1887  by  the  act  of  June  29,  1008. 
In  Adams  Exp.  Co.  v.  Croninger,  supra, 
we  reached  the  conclusion  that  by  the  pro- 
visions of  the  7th  section  of  the  latter  act. 
Congress  had  manifested  a  purpose  to  tatce 
possession  of  the  subject  of  the  liability  of 
a  carrier  by  railroad  for  interatato  ship- 
ments, and  that  the  regulations  therein 
had  superseded  alt  state  regulations  upon 
the  same  subject.  This  case  is  thetefuis' 
controlled  by  that  judgment. 

It  follows  that  the  supreme  court  of 
Nebraska  erred  in  applying  to  the  contract 
here  involved  the  provisions  of  the  lowk 
statute,  and  of  the  Constitution  of  the 
state  of  Nebraska,  and  In  refusing  to  apply 
the  exclusive  regulation  prescribed  by  tha 
th  section  of  the  act  of  1006,  as  that  pro- 
ision  has  been  construed  by  this  court  In 
the  Croninger  Cnse,  above  referred  to. 
The  judgment  ia  accordingly  reversed, 
id  remanded  for  further  proceedings  not 
inconsistent   with   this  opinion. 


■Tor  otb*r  cases  les  se 
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laU.  EWIMO  V.  LEAVENWOBTB. 

mtV.B.  4M.) 
RALPH   A.    KWING,   Plff.   in   Err^ 


ur 


CITY  OF  LEAVENWORTH. 


CoinicRCB    (I   69*)— State    Taxatios  — 

TBAtfSPORTATlO.f  BETWEEN  LOCAL  PoiNM 

— RoDi-K  Fassikq  Out  or  Statb. 

Ad  AnnuBl  privilege  t&x  levied  bj  b,  tnn- 
vicipalitj  upon  the  buainess  of  an  expreaa 
companjr,  expressly  excluding  cammerce  of 
%a  inUrsUte  character  and  busineaa  done 
for  the  government,  and  covering  aolelj'  the 
local  buslnesB  done  at  that  point  in  re- 
eeiviog  packages  transported  from  other 
points  io  the  state,  and  in  transporting 
packages  to  like  points,  is  not  iDvalid  be- 
cause such  transportation  la  over  a  route 
which,  for  %  short  distance,  pawei  out  of 
the  state. 

[Ed.  Note.— For  other  cusa,  ■••  Commerce, 
C«D(.  Die-  II  lOD,  1U-U«:    Dec.  Dig.  I  M.*] 

[Ko.  ee.] 

Argned   and   sabnitted   December   B,    101!. 
Decided  Januai?  6,   1913. 

IN  EBROR  to  the  Supreme  Court  of  the 
State  of  Kansaa  to  review  a  judgment 
which  afflnned  a  conviction  in  the  District 
Oonrt  of  Leavenworth  County,  in  that 
Bt«t«,  of  the  violation  of  a  municipal  ordi- 
DBJice  imposing  a  tax  on  the  husineas  of 
■zpreai  companies.     Affirmed. 

Bee  same  ea»  below,  80  Ean.  68,  101 
Pae.  664. 

The  facta  are  stated  In  the  opinion. 

Uesera.  Branch  P.  Kerfoot,  George  W. 
Field,  Frank  E.  Flatt,  and  John  T.  O'Keefe 
for  plaintiff  in  error. 

Heaars.  ArUinr  M.  Jackaon  and  Benja- 
l_  min  F.  Endres  for  defendant  in  error. 

>  *Hr.  Justice  Day  delivered  the  opinion 
«f  the  court: 

Plaintiff  in  error  was  the  agent  of  the 
United  States  Express  Company  at  Leaven- 
worth, Kansas.  He  was  convicted  of  violat- 
ing an  ordinance  of  tbe  city  imposing  a 
tax  on  the  business  of  express  companies. 
The  conviction  was  affirmed  in  SO  Kan,  5S, 

«  101  Pac.  6Q4,  and  the  case  is  brought  here. 

•  *  Under  the  ordinance  a  tax  was  imposed 
on  tlie  husineas  and  occupation  of  express 
«ompanies  as  follows: 

"The  Bum  of  CSO  per  year  on  the  business 
and  occupstion  of  express  company,  corpo- 
ration or  agency,  in  receiving  packages  in 
this  city  from  persona  in  the  city,  and 
transmitting  the  same  by  express  from  this 
city,  within  this  state,  to  persons  and 
plMcs  within  this  state,  and  receiving  in 
this  city  podcages  by  express  transmitted 
witbin  the  state  from  persons  and  placea  in 
this  atftte  to  persons  within  this  city,  and 
delivering  the  same  to  persons  in  this  citv, 
aXMpting  the  receipt,  toonsmission,  and  de- 


livery of  Any  such  packages  to  and  from 
any  department,  agency,  or  agent  of  the 
United  States,  and  excepting  the  receipt, 
transmJEsion,  and  delivery  of  any  auch 
packagCB  which  are  interstate  commerce; 
the  business  and  occupation  of  receiving, 
transmitting,  and  delivering  of  the  pack- 
ages herein  excepted  is  not  taxed  hereby." 

The  United  States  Express  Company  re- 
ceives express  packages  at  Leavenworth 
and  forwards  them  by  railroad  to  other 
cities  and  towns,  some  without  the  state 
and  some  within  the  state,  and  also  delivers 
pockagea  which  have  been  forwarded  to 
Leavenworth  from  like  cities  and  towns. 
All  such  express  packages  are  required  to 
be  brought  into  or  sent  out  of  I.«aven- 
worth,  which  lies  west  o(  the  Missouri 
river  in  Kansas,  over  the  Rock  Island  Rail- 
road, which  runs  along  the  Missouri  side 
of  the  Missouri  river,  with  a  branch  across 
the  river  to  Leavenworth.  The  express 
company  has  no  other  means  of  transporta- 
tion of  packages  In  or  out  of  Leavenworth. 
It  therefore  follows  tiiat  every  package 
handled  by  the  express  company  at  Leaven- 
worth is  brought  from  or  carried  into  the 
state  of  Missouri  over  this  branch  of  the 
Rock^Island  Railroad.  The  actu&I  carriage 
in  the  state  of  Kansas  over  such  branch 
is  about  1  mile.  The  record  shows  that 
about  10  per  cent  of  the  business  done  at^ 
Leavenworth  by  ttie  express  coni|ili,ny  iaS 
between 'Leavenworth  and  other  points  in* 
Kansas,  but  all  auch  business  is  required  to 
be  transported  in  part,  at  least,  within  the 
state  of  Missouri. 

The  contention  in  this  cose  is  that  tb« 
tax  thus  imposed  is  a  regulation  of  and 
burden  upon  interstate  commerce,  and  there- 
fore in  violation  of  the  Federal  Constitu- 
tion, which  vests  in  Congress  tlie  sole  au< 
thority    to   regulate   commerce    amung   tho 


It  is  to  be  observed  that  the  ordinance 
excludes  interstate  and  government  busi- 
ness. As  the  supreme  court  of  K  ana  as 
says  (80  Kan.  B2)  :  "The  license  tax  was 
upon  so  much  of  the  company's  buainess  ss 
iVBB  carried  on  in  Kansas.  It  liad  an  office 
and  local  conveyances  in  Leavenworth  for 
the  collection  of  packages  in  that  city,  and 
it  made  contracts  for  transporting  these 
packages  to  places  within  the  state.  Like- 
wise it  collected  packages  in  otlier  parta 
of  the  Btate  and  carried  them  into  Leaven- 
worth, where  they  were  delivered  to  the 
consigneee.  Does  the  fact  that  in  carrying 
these  packages  between  points  in  Kansas 
they  pass  over  the  soil  of  another  stata 
for  >  short  distance  make  the  tax  on  that 
business  invalidl" 

We  are  of  opinion  that  this  ease  la  eon- 
trolled  by  Lehigh  Valley  R.  Co.  t.  Pennsyl* 


■For  other  esses  see  ii 
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vula,  14B  U.  8. 108,  30  L.  «d.  SK,  4  Inton. 
Com.  Rep.  87,  IS  Sup.  Ct  B«p.  BOe,  In 
wbieb  it  was  held  that  a  state  might  tax 
th«  recslpti  of  a  railroad  corporation  for 
the  portion  of  tlw  tratuportation  which  was 
within  the  state,  although  tlM  tranaporta- 
tion  then  in  question,  while  between  points 
within  the  state,  pused  over  the  railroad 
which  traversed  for  a  part  of  the  way  terri- 
tory of  an  adjoining  state.  It  waa  held  that 
a  tax  upon  such  receipts  did  not  tax  inter- 
state commerce,  and  this  court  said  (p. 
£02); 

"It  should  be  remembered  that  ths  ques- 
tion doea  not  arise  as  to  the  power  of  any 
other  state  than  the  state  of  the  termini, 
nor  aa   to  taxation  upon   the  proper^   of 

?the  company  situated  elsewhere  than  in 
FennBylvania,  nor  as  to  the  regulation  by 
Pennsylvania  of  the  operations  of'this  or 
any  other  company  elsewhere,  but  it  ia  sim- 
ply whether,  in  the  carriage  of  freight  and 
passengers  between  two  points  in  one  state, 
the  mere  passage  over  the  soil  of  another 
state  renders  that  business  foreign  which 
ts  domestic.  We  do  not  think  such  a  view 
can  be  reasonably  entertained,  and  are  of 
opinion  that  this  taxation  ia  not  open  to 
constitutional  objection  by  reason  of  the 
particular  way  in  which  Philadelphia  was 
reached  from  Manch  Chunk." 

The  Lehigh  Valley  Cass  was  cited  with 
approval  in  United  States  Exp.  Co.  v. 
MinnesoU,  223  U.  S.  330,  342,  SB  L,  ed. 
■4E8,  403,  32  Sup.  Ct.  Rep.  211,  as  deter- 
minative of  the  proposition  that  the  state 
of  Minnesota  might  tax  the  receipts  of  an 
«xpress  company  from  the  transportation  of 
packages  from  paints  within  the  state  to 
other  points  therein,  although  the  trans- 
portation was  In  part  outside  of  the  state. 

It  is  contended,  however,  that  the  con- 
trary result  must  be  reached,  applying  the 
principles  laid  down  in  Hanley  t.  Kansas 
■City  Southern  H.  Co.  187  U.  8.  817,  47  L. 
-ed.  333,  23  Sup.  Ct.  Bep.  S14.  In  that  ease 
this  court  declared  unconstitutional  a  law 
■of  Arkansas  undertaking  to  fix  rates  upon 
railway  transportation,  the  transportation 
in  question  in  that  cose  being  a  single  car- 
riage partly  outside  of  the  state  of  Arkan- 
sas from  a  point  within  to  another  point 
within  the  state.  In  the  particular  in- 
etance  the  transportation  covered  110  miles, 
of  which  only  62  miles  were  within  Arkan- 
sas and  the  reet  without  the  state.  It  was 
held  that  the  right  to  regulate  such  com- 
merce was  solely  in  Congress  under  the 
-Constitution,  and  that  the  transportation 
was  a  single  and  entire  thing,  and  at  a 
-subject  tor  rate  legislation  was  indivisible. 
The  case  of  Lehigh  Valley  R.  Co.  t.  Penn- 
sylvania, supra,  waa  called  to  the  atten- 
tion of  the  court,  and  of  that  case  this 
court  said  (p.  621): 


'That  was  the  eaae  of  a  tax,  aal  waa 
distinguished  expressly  from  an  attempt  by 
a  state  directly  to  r^alate  the  transporta- 
tion while  outside  Its  borders.  14S  D.  8.8 
•204,  30  L.  ed.  076,  4  Inters.  Com.  Rep.  87,? 
12  Sup.  Ct.  Rep.  BOO.  And  although  it  waa 
intimated  that,  for  the  purposes  be  for* 
the  court,  to  some  extent  commerce  by 
transportation  might  have  its  character 
fixed  by  the  relation  between  ths  two  ends 
of  the  transit,  the  intimation  was  carefully 
confined  to  those  purposes.  Moreover,  tbe 
tax  Vaa  determined  in  respect  of  receipt* 
for  the  proportion  of  the  transportation 
within  the  state.'  146  U.  8.  SOL  Such  a 
proportioned  tax  had  been  sustained  in  ths 
ease  of  commerce  admitted  to  be  interstate. 
Maine  v.  Qrand  Trunk  R.  Co,  142  U.  3. 
217,  35  L.  ed.  9S4,  3  Inters.  Com.  Hep. 
807,  12  Sup.  Ct.  Eep.  121,  103.  Whereas 
it  is  decided,  as  we  have  said,  that  when  a 
rate  is  established,  it  must  be  establiahsd 
as  a  whole." 

The  distinction  is  applicable  here.  There 
ia  no  attempt  to  fix  a  rate  by  the  authority 
of  the  state,  which,  while  single  and  com- 
plete in  itself,  coTsrs  for  a  eonsiderahle  part 
interstate  transportstion.  The  privil^e  tax 
levied  in  this  case  expreaaly  excludes  oom- 
merce  of  an  interstate  character  or  buai- 
ness  done  for  the  government,  and  is  levied 
solely  on  the  bnsinesa  done  in  the  city  ef 
Leavenworth  in  receiving  paekages  from 
points  within  the  state  and  in  transporting 
packagea  to  like  pointa.  Applying  the  prin- 
ciples of  the  Lehigh  Valley  Cue  to  such  a 
situation,  we  are  of  opinion  that,  for  the 
purpose  of  a  privilege  tax  for  bnaineaa  thus 
done  the  mnnicipality,  acting  under  author- 
ity   of   the   state,   did   not  exceed  its  just 

Judgment  affirmed. 
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CoNSTiTunottAL  Law  (|  273*)— Iobkbtt— 
Dnx  E^ocEsa  or  L&w— CoiuanoKT  n>B 

COKTEUFT. 

1.  Former  offlcers  in  s  corporation  which 
has  gone  out  of  existence  after  tranaferring 
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prived  of  their  liberty  wil 
at  law  by  *  eonuultment  for  contempt  In 
refusing  to  obej  &  (ubpiKna  duces  tecum 
directed  to  tbe  eorporfttion,  requiring  the 
production  of  nieh  books  and  papera  before 
K  grand  jury  engaged  in  inveatigating  the 
alleged  eriniinal  conduct  of  such  former 
offieera,  where,  before  the  order  of  commit- 
ment was  made,  they  were  allowed  a  full 
bearing  in  a  court  of  competeut  juriBdic- 
tion,  and  no  objection  was  talten  to  the 
technical  form  of  the  aubpsna  in  directing 
it  to  the  corporation,  and  not  to  the  in- 
diTiduals. 


SKABCHB9  AND  SllZlTBES  (1  7*)— PRODUO- 
TIOK   OF  CORPOBATB  BOOSa  AND    PAPEBa. 

2.  A  Bubpoena  duces  tecum  calling  for 
the  production  before  a  grand  jury  engaged 
in  Inrestigating  the  alleged  criminal  con- 
duct of  the  former  officers  of  a  corporation 
of  all  the  corporate  books,  letters,  and  tele- 
grams in  their  poaseision,  covering  a  speci- 
fied period  of  fifteen  mouths,  is  not  so 
broad  aa  to  amount  to  an  unreasonabla 
■earch   and    seizure, 

[Ed.  Nota.— For  ather  etsei.  »•  Saarchsi  and 
Salxurea,  Cant.  Dig.  i  E;    Dec.  DlK-  9  T.*] 

Bkakchu  akd  Sbizcbes  (|  7*)— Pboduo- 
TiOK  or  Books  or  Dibsolvkd  Cobpoka- 

TTOH. 

3.  Former  officers  of  a  dissolved  corpon^ 
tion  are  not  subjected  to  an  unreasonable 
March  and  seizure  by  the  compulsory  pro- 
duction before  a  grand  jury  engaged  in  in- 
Teitigating  their  allied  criminal  conduct, 
of  the  books  and  papers  of  the  corporation, 
which  had  been  transferred  to  them  before 
dissolution,  and  which  were  still  in  their 
possession. 

[Sd.  Note.— For  otbar  ea>«*,  tee  Baarcbe*  aod 
Sadnm*.  CsdL  DIa.  |  S;    D«c.  DIS-  I  T.*] 

WrrtTESBBS  (I  298*)— Self- OuuiNATion— 
FoRMXB  OmoEB  or  Dissolved  Corpo- 
EATioH— Pboduoiiob  or  Ookfobatx 
Books. 

4.  The  prlvilego  of  corporate  officers 
against  ael f-c rim i nation  in  the  production 
of  their  own  books  and  papers  before  a 
grand  farj  engaged  in  inTestigating  their 
alleged  erlmina]  conduct  does  not  proteot 
the  former  officers  of  a  dissolved  corpora- 
tion in  resisting  the  compulsory  production 
of  the  liooks  and  papers  of  such  corpora- 
tion, which  had  been  transferred  to  tbem 
before  dissolution,  and  are  still  in  their 
poflsesaion. 

[Ed.  Not*.— For  other  casaa,  a««  Wltmaiaa, 
CuiL  DlK.  (I  lOn-IMll    Dae.  Dls.  I  Oi.'i 

[Nob.  068,  eSO,  BSO,  and  061.] 

Bnbmltted  December  4,  19IS.    Decided  Jan* 

nary  0,  1913. 

TWO  WEITfi  OF  BRHOR  to  the  District 
Court  of  the  United  States  for  the 
District  of  Hasaachusetts  to  review  com- 
mitmenta  for  contempt,  arising  out  of  the 
refusal  of  the  former  offioers  of  a  dissolved 
florporation  to  produce  the  corporate  IkmIcb 
»nd  pap«rf  befoi«  a  grand  jury  engaged  in 


Investigating  the  alleged  crimln&l  conduct 
of  such  officer*.     Affirmed.     Also 

TWO  APPEALS  from  the  District  Court 
of  the  United  States  for  the  District  of 
Massachusetts  to  review  orders  denying 
writs  of  habeas  corpus  to  inquire  into  de- 
tentions under  such  commitments.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  NatJian  Matthews,  William  O. 
Thompson,  and  Bomney  Spring  for  plain- 
tiffs  in   error   and   appellants. 

Solicitor  (General  Bullitt  and  Assistant 
Attorney  General  Harr  tor  defendant  in 
error   and   appellee.  m 

*  Mr.  Jnatlee  Day  deliverad  the  opinio*  • 
of  the  court: 

These  cases  arise  from  tba  following 
facts:  On  April  12,  1912,  the  Federal 
grand  jury  in  Boston  was  investigating 
whether  Warren  B.  Wheeler  and  Stillman 
Shaw,  plaintiffs  in  error  in  Nos,  OGS  and 
O&B  and  appellants  in  Noa.  600  and  fiSl, 
had,  by  means  of  a  certain  corporation 
known  as  Wheeler  t  Shaw,  Incorporated, 
or  otherwise,  violated  S  ^1^  of  the  act  of 
Oongrees  of  March  4,  1909  (35  Stat  at  U 
108S,  1130,  chap.  321,  U.  S,  Comp.  SUt, 
Bnpp.  1011,  pp.  1688,  1653),  making  It  a 
crime  to  use  the  mails  of  the  United  States 
for  a  scheme  to  defrand,  which  crime  is 
punishable  by  fine  or  imprisonment  or  both. 
On  the  same  day  a  subpoena  duces  tecum, 
without  ad  teatilicandvm  clause,  was  Is- 
sued, summoning  the  corporation  to  appear 
before  the  grand  jury  and  produce  all  th» 
cash  books,  ledgers,  journals,  and  other 
books  of  account  of  the  company,  and  all 
copies  of  letters  and  telegrams  of  Wheeler 
A  Shaw,  Incorporated,  whether  signed  or 
purporting  to  be  signed  by  the  corporstioa 
or  by  its  president  or  treasurer  in  it* 
behalf,  for  and  covering  the  period  from 
October  1,  1900,  to  January  1,  1911;  all 
the  aforeaaid  hooka  and  copies  of  letter* 
and  telegrams  to  be  produced  before  the 
grand  jurors  under  the  penalUes  of  law. 
The  snbpcena  was  served  on  Wheeler  a» 
treasurer,  and  on  Shaw  as  president,  of  the 
corporation.  The  appeared  before  the 
grand  jury,  without  any  of  the  books  or 
correspondence,  as  required  in  the  aubpmnai 
however;  asked  to  be  sworn  for  the  purpose 
of  explaining  why  they  had  not  brought 
them,  and  left  with  the  grand  jurors  papei» 
containing  the  following  statement  of  tbelr 
reasons  for  the  nonproduction  of  the  bookSr 
etc  (the  records  are  the  same,  mulatte 
mutandit.  In  ths  Wheeler  Case  and  tb» 
Shaw  Case]  i 

To  the  Qrasd  Jurors  of  the  IMstrlei 
Court  of  the  UnilAd  SUtea  for  the  IMstriet. 
of  Maasaohusetta. 
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Oentiemeiii^Tbera  wu  served  upon  me 
at  12:50  p.  M.  to-day,  April  12,  1912,  a 
■nbpiEna  addressed  to  Wbeeler  &  Sbaw, 
Ine  ,  a  corporation  doing  business  at  Bos- 
ton, ID  eaid  district,  and  calling  upon  that 
corporation  to  produce  before  yoa,  preBum- 
ablj  through  me,  "all  cash  books,  ledgers, 
journals,  and  other  books  of  account  of  said 
Wheeler  &  Shaw,  Inc.,  for  and  covering  the 
period  between  October  1,  1009,  and  Jan- 
uary 1,  1011,  all  copies  of  letters  and  tele- 
grams of  Wlieeler  &  Sbaw,  Inc.,  signed  or 
purporting  to  b«  signed  by  said  Wheeler 
4  Shaw,  Inc.,  or  by  its  president  or  its 
treasurer  in  behalf  of  said  Wheeler  A,  Shaw, 
Inc.,  during  the  months  of  October,  Novem- 
ber, and  December,  J009,  and  the  entire 
3 year  of  1910;  all  the  aforesaid  hooka,  copies 
■  ol*  letters,  and  telegrams  to  be  produced 
before  the  grand  jurors  of  said  district 
court  in  the  matter  of  on  alleged  violation 
of  the  laws  of  the  United  States  by  War- 
ren B.  Wheeler  and  Stillman  Shaw." 

I  desire  to  avail  toyself  of  what  I  un- 
derstand to  be  my  right  to  state  to  you 
my  reasons  for  not  producing  any  books, 
ledgers,  or  other  papers  or  documents  in 
response  to  said  summons.    My  reasons  are: 

First:  lliat  I  have  not  in  my  possession 
or  custody  any  cash  books,  ledgers,  jour- 
nals, or  any  of  the  other  books  or  things 
described  in  said  eubpcena  which  belong 
to  Wheeler  &  Shaw,  Inc.,  or  are  in  my 
possession  as  an  officer  or  agent  of  Wheeler 
&  Shaw,  Inc.  The  only  cash  books,  ledgers. 
Journals,  and  other  books,  papers,  and 
things  to  which  the  aforesaid  description 
in  said  subpoena  could  apply  are  the  per- 
sonal property  of  myself  and  Stillman 
Sbaw,  and  are  In  our  personal  poaseseion, 
and  are  not  in  the  possession  of  either  of 
u>  as  officers  or  agents  of  any  corporation. 

Second:  Even  were  the  fact  not  as  stated 
above,  I  am  advised  that  the  language  of 
said  subpcena  quoted  above  is  so  broad, 
■weeping  and  lacking  in  particularity  as  to 
«onstitut«  a  violation  of  the  rights  of  any 
party  to  whom  a  subpoena  Is  addressed  t^ 
be  e:cempt  from  unreasonable  searches  and 
seizures  under  the  4th  Amendment  to  the 
United  States  Constitution. 

Third;  Whether  addressed  to  said  cor- 
poration or  to  me  personally,  I  am  advised 
that  said  subpcEna  violates  the  rights  se- 
cured to  ma  by  the  5th  Amendment  to  the 
Constitution  of  the  United  States  not  to  be 
a  witness  against  myself   in   any  criminal 

I  make  this  statement  in  good  faith,  and 
not  intending  any  disrespect  to  the  grand 
jury,  or  to  the  officers  of  the  government, 
and  I  venture  to  remind  the  grand  jury 
that  I  am  entitled  under  the  laws  of  the 
United   States  not  to  have  any   inferences 


drawn  against  me  hy  imson  of  the  action 
I  have  taken  in  this  matter.  It  ia  one] 
thing  to'produce  private  boolis  and  papers* 
in  a  proceeding  where  there  is  an  oppor- 
tunity to  explain  them  and  to  examine  and 
cross-examine  witnesses  concerning  them; 
but  the  situation  in  an  es  parte  proceeding 
is  so  different  that  I  feel  sure  the  grand 
jury  will  feel  that  I  am  justified  in  stand- 
ing  upon  any  constitutional  rights  in  this 

Warren  B,  Wheeler. 

The  grand  Jnron  on  April  13,  1012,  Alel 

in  the  district  court  a  paper  called  a  pe- 
tition for  attachment  for  contempt,  in 
which  they  prayed  that  Wheeter  and  Shaw 
be  ordered  to  produce  the  books  and  copies 
of  letters  and  telegrams,  and  upon  failure 
or  refusal  bs  adjudged  guilty  of  contempt. 
Wheeler  and  Shaw  appeared,  filed  motion* 
to  dismiss,  which  were  denied,  and  then 
filed  sworn  answers.  The  eases  were  beard 
by  the  district  judge  on  the  grand  jurors' 
petitions,  the  answers,  and  certain  agreed 
facts.  At  the  close  of  the  hearing  the  court 
ruled  that  the  case  was  governed  by  Wilson 
V.  United  States,  221  U.  S.  3C1,  66  L.  ed. 
771,  31  Sup.  Ct  Rep.  638,  Ann.  Cas.  1912 
D,  SOS,  and  ordered  Wheeler  and  Shaw  to 
produce  the  books  and  papers  described  In 
the  Bubpffina.  Final  orders  were  entered 
on  April  IS,  1912,  adjudging  them  In  con- 
tempt and  committing  them  to  the  custody 
of  the  marshal  until,  by  producing  before 
the  grand  jury  the  books  and  copies  of 
letters  and  telegrams,  they  should  eease  to 
obstruct  and  impede  the  corporation  known 
as  Wheeler  &  Shaw,  Incorporated,  from 
complying  with  the  subpiBna  duces  tecum, 
or  otherwise  purge  themselves  of  their  con- 

From  these  judgments  Wheeler  and  Shaw 
sued  out  writs  of  error,  which  constitute 
cases  No«.  Q68  and  eS9.  They  also  filed 
petitions  for  writs  of  habeas  corpus  against 
the  marshal,  and  from  the  orders  denying 
the  petitions  they  appealed  to  this  court, 
and  these  cases  constitute  Nos.  060  and  001. 

Upon  the  hearing  the  district  judge  made 
certain  findings  of  fact,  as  follows:  S 

***1.  A  suhpiena,  of  which  a  copy,  witli* 
a  copy  of  the  officer's  return  thereon  is 
annexed  to  said  petition,  was  served  upon 
the  defendant  on  the  12th  day  of  April, 
A.  o.  1B12. 

"2.  The  corporation  mentioned  In  the 
statute  of  the  commonwealth  of  Massochi^ 
setts,  which  took  effect  on  March  2S,  101% 
being  statute  1912,  chapter  313,  and  there- 
in described  by  the  words  'Wheeler  and 
Shaw,  Inc.,'  is  the  same  corporation  that 
is  mentioned  in  said  snbp<Ena.     [By  the 
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statute  the  corporation  wu  disBoWed  and 
lU  charter  annulled.] 

"3.  On  the  afternoon  of  said  April  12th 
the  defendant  appeared  before  laid  grand 
jury  in  response  to  said  Bubptena,  and 
thereupon  the  queationa,  of  which  a  cop; 
ia  annexed  bo  aaid  petition,  were  put  to 
him,  and  answeri,  ai  stated  in  th«  copy  of 
the  same  annexed  to  said  petition,  were 
made  bj  him,  and  ths  written  statement,  of 
which  a  cop;  is  annexed  to  said  petition, 
wa«  left  by  him  ivith  said  grand  jury.  The 
defendant  did  not  bring  with  him  or  hava 
before  said  grand  jury  any  of  the  hooka  and 
copies  of  letters  and  telegrams  deecribed 
in  said  aubpnuK.  He  did,  when  before  said 
grand  jury,  ask  to  be  Bwom  tor  the  purpose 
of  stating  the  reaaona  why  he  bad  not 
brought  with  him  any  of  said  books  and 
copies  of  letters  and  telegrams;  but  be  was 
not  sworn.  He  did  not  waive  or  intend  to 
waive  his  claim  of  a  right  to  be  sworn  he- 
fore  said  grand  jury  for  the  purpose  afore- 
■aid. 

"4.  Some  time  in  the  month  of  April, 
1911,  eaid  corporation  Wbeeler  k  Shaw, 
Inc.,  ceased  to  do  business,  and  abortl; 
afterwards  tbe  legal  title  and  posseaalon 
of  all  the  books  and  papers  of  said  corpora- 
tion then  belonging  to  it,  including  all  tbe 
boolcB  and  copies  of  letters  and  tcl^rams 
described  in  the  subpiena,  were  lawfully 
transferred  to  tbe  defendant  and  to  one 
Stlllman  Shaw  as  tenanta  in  common,  and 
^  have  ever  since  remained  in  the  defendant 
Vand  aaid  Shaw.  Prior  to  the  time  when 
■■aid  statute  of*191S,  chap.  318  [dissolving 
tbe  eoTporation],  took  effect,  the  defendant 
was  the  treasurer  of  said  corporation,  and 
■aid  Shaw  was  the  president  thereof,  and 
neither  the  defendant  nor  said  Shaw  has 
ever  resigned  his  said  office  in  laid  corpo- 

Wheeler  and  Shaw  also  took  bills  of  ex- 
ceptions, in  which  it  appears  that  the  cases 
were  beard  upon  the  petitions,  sworn  an- 
swers, and  certain  facte  admitted  by  eoun- 
■d  in  open  court,  which  are  set  out  and 
incorporated  in  the  finding  of  (act  appear- 
ing of  record,  and  in  which  it  Is  further 
made  to  appear  that  defendants  at  the  hear- 
ing before  the  court  repeated  the  claim  set 
Dp  by  them  before  the  grand  jury  that  a 
oompliance  with  the  aubpcena  duces  tecum 
would  violate  their  right  to  be  secure 
■gainst  unreasonable  searches  and  seizures 
under  the  4th  Amendment  of  tbe  United 
States  Constitution,  and  their  right  not 
t»  be  compelled  to  be  witnesses  against 
themselves  in  any  criminal  ease,  under  tbe 
protection  of  the  6th  Amendment.  They 
abo  asked  the  court  to  rule  that  such 
M^er  would  violate  their  rights  under  the 
KMsacbusetta  ConstitnUon.  Tbe  court 
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overruled  all  of  the  objections  of  defend- 
ants, and  held,  as  a  matter  of  law,  that 
the  legal  efTect  of  dissolving  the  corpora- 
tion and  transferring  to  tbe  defendants  the 
books  and  copies  of  letters  and  telegrams 
described  in  tlie  subpiena  had  not  been  to 
make  the  books  and  papers  the  privata 
property  of  the  defendants  in  such  sense  as 
to  exempt  them  from  producing  such  books 
and  correspondence  before  the  grand  jury, 
as  required  by  the  subptena,  and  that  the 
facts  of  tbe  cases  brought  them  within  the 
rule  of  this  Court  in  Wilson  v.  United 
States,  supra. 

The  defendants  reduce  their  contentions 
in  this  court  to  two  propositions,  namely: 

"1.  The  orders  of  commitment  and  the 
imprisonment  thereunder  have  deprived  tba 
plaintiffs  in  error  and  appellants  [referred 
to  in  this  opinion  as  defendants]  of  their^ 
liberty  without  due  process  of  low.  S 

•  "11.  If,  as  is  agreed,  the  books  and* 
papers  described  in  tbe  subpoena  were  the 
private  property  of  the  plaintilTB  in  error 
and  appellants,  then  the  court's  order  re- 
quiring their  production  before  the  grand 
jury,  and  the  judgments  of  contempt  based 
upon  the  disobedience  of  that  order,  vio- 
lated the  right  of  each  plaintiff  in  error 
and  appellant  under  the  Sth  Amendment 
not  to  be  compelled  in  any  criminal  cbs« 
to  be  a  witness  against  himself,  and  the 
right  of  each  under  the  4th  Amendment  to 
be  exempt  from  unreasonable  searches  and 

The  proposition  that  the  orders  of  tbe 
court  of  commitment  and  imprisonment  de- 
prived defendants  of  their  liberty  without 
due  process  of  law  seems  to  ba  based  upon 
the  contention  that  the  corporation  was  in 
no  way  obliged  to  obey  the  subpcena,  and 
that,  after  its  dissolution,  it  was  not  sub- 
ject to  any  subpcena  requiring  the  produc- 
tion of  books  and  papers  before  the  grand 
jury.  But  we  do  not  think  there  is  sny 
merit  in  tbis  objection.  If  the  government 
had  tbe  legal  right  to  demand  the  prodne- 
tion  of  the  books  and  papers  in  question, 
with  a  view  to  the  investigation  of  ths  al< 
l^ed  offense  of  Wbeelw  and  Shaw  In  tbe 
proceedings  before  the  grand  jury,  whether 
the  subpoma  was  drawn  in  proper  form  or 
not,  or  whether  the  corporation,  in  view  of 
its  dissolution,  could  have  been  compelled 
to  comply  with  its  requirementa,  in  tbt 
attitude  which  the  case  has  taken,  is  imma- 
terial.  It  is  apparent  from  the  facts  al- 
ready recited  that  Wheeler  and  Shaw  were 
required  by  the  subpcena  duces  tecum  to 
bring  before  the  grand  jury  the  books  and 
papers  of  the  corporation  which  bad  been 
dissolved,  and  that  they  so  understood  the 
subpiena;  that  they  were  in  possession  (tf 
'•neh  books  and  paper*  wUeb  oould  be  bf 
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them  produced  befora  tba  grfttid  juiy,  ftDd 
thit,  before  the  order  of  eommitment  wai 
made,  the  defendeota  vere  allowed  n  full 
hearing   in  a  court  of  eompeteat  juriedic- 

?tion.  No  objection  wa«  taken  to  the  tech- 
nteftl  form  of  the  eubpfcna  Id  directing  it 
to'the  corporation,  and  not  the  IndiTidusU. 
There  fi  nothing  to  show  it  was  so  broad 
M  to  be  objectionable,  as  was  indicated  of 
the  aubpcena  in  Hale  t.  Eenkel,  201  U.  S, 
43,  60  I«  ed.  052,  26  Bup.  Ct.  Rep.  370. 
The  defendants,  in  posaeBaian  of  the  books 
and  papers,  were  denying  the  right  of  the 
court  to  compel  their  production  because 
of  the  dissolution  of  the  corporation;  be- 
eauBe  the  title  and  possession  of  the  books 
and  papers  had  passed  to  the  defendants 
Indiri dually  and  were  their  private  prop- 
erty as  tenants  in  common,  and  they  had  no 
possession  or  custody  of  the  documents  as 
odQeers  of  the  corporation,  and  because,  as 
against  them,  the  compulsory  production 
of  such  books  and  correspondence  would 
Tiolate  their  rights  under  the  4th  and  fith 
Amendments  to  the  Constitntion  of  the 
United  Statsa. 

We  think  the  questions  of  substance  now 
presented  are  whether  the  rights  of  the  de- 
fendants as  indiriduals  to  bs  exempt  from 
unreasonable  search  and  seicure  of  their 
property  and  from  being  compelled  to  be 
witnesses  against  themselves  would  be  vio- 
lated by  the  compulsory  production  of  the 
documents  in  question. 

We  are  of  opinion  that  this  ease  is  vir- 
tnally  ruled  by  Wilson  v.  United  States, 
•Dpra.  In  that  case  it  was  held  that  there 
was  no  unreasonable  search  or  seizure  where 
the  officer  of  a  corporation,  whose  guilt  of 
an  offense  against  the  laws  of  the  United 
States  was  under  investigation,  was  com- 
pelled to  produce  books  and  papers  of  ttae 
corporation  of  which  he  was  president,  he- 
wuse,  as  against  the  corporation,  the  true 
owner  of  the  boolcs  and  papers,  their  pro- 
duction might  lawfully  be  compelled,  and 
that  there  was  no  self-incrimination  of  such 
officer,  because  he  was  not  compelled  to 
produce  his  private  hooka,  but  the  books 
of  the  corporation,  which  were  not  within 
the  protection  given  to  the  private  books 
and  papers  of  an  individual.  We  are  un- 
able to  see  that  this  case  differs  in  prin- 
ciple from  that  one.  It  is  true  the  corpo- 
SraCion  in  the  present  case  had  ceased  to 
Jeiist,  but 'its  hooks  and  papers  were  atill 
in  existence  and  were  still  impresaed  with 
the  incidents  attending  corporate  docu- 
ments. Wheeler  and  Shaw  had  been  officers 
•f  the  eorporation,  and  the  boolcs  of  the 
•ompaoy  had,  before  the  dissolution,  been 


made  over  to  them ;  but  this  did  not  chango 
the  essential  character  of  the  booica  and 
papers,  or  make  them  any  more  privileged 
in  the  investigation  of  crime  than  tUey  war* 

Wheeler  and  Bhaw,  it  may  be  admitted, 
could  no  longer  be  officers  of  the  corpora- 
tion, although  the  record  shows  that  they 
had  never  resigned  their  positions.  The 
corporation,  however,  had  gone  out  of  ex* 
istence,  leaving  its  E>ooks  and  papera  in 
the  possession  of  the  defendanta,  and  it 
may  be  conceded,  for  many  purposes  such 
books  belonging  to  them;  but,  ss  woe  held 
in  the  Wilson  Case,  the  privilege  of  the 
Constitntion  against  unreasonable  searches 
and  seizures  does  not  protect  against  the 
lawful  examination  in  due  course  of  books 
of  this  character;  nor  doea  the  privii^o 
of  Individuala  againat  self-incrimination  ia 
the  production  of  their  own  books  and  pa- 
pera  prevent  the  compulsory  production  of 
the  books  of  a  corporation  with  which  they 
happen  to  be  or  have  been  associated.  It 
was  the  character  of  the  boolcs  and  papers 
as  corporate  records  and  documents  which 
justiiied  the  court  in  ordering  their  pro- 
duction, as  this  court  ruled  in  the  Wilson 
Case.  We  think  the  character  of  the  books 
was  not  changed  for  this  purpose,  because 
the  corporation  had  gone  out  of  existenc* 
after  making  over  the  books  to  the  defend- 
ants. Snch  books  and  papers  still  remained 
subject  to  inspection  and  investigstion,  and 
no  constitutional  right  of  the  defendants 
was  violated  when,  being  found  in  posses- 
sion of  the  documents,  they  were  required 
to  produce  them  for  inspection  by  the  grand 
jury.  It  follows  that  the  judgments  of 
commitment  in  Nos.  eSB  and  Bbd,  and  tbs 
orders  appealed  from  in  Kos.  GOO  and  6S1, 
should  be  afhrmed. 


UNION  PACIFIC  RAILROAD  COMPANY 


The  unlawful  combination  foui'U  by  ths 
Federal  Supreme  Court  to  exist  as  the  i^ 
suit  of  the  acquisition  by  the  Union  PaciSe 
Railroad  Company,  through  a  subsidiat; 
corporation,  of  4fl  per  cent  of  the  capital 
stock  of  the  Southern  Pacific  Company,  for 
the  purpose  of  obtaining  the  dominating 
control  of  the  entire  Southern  Pacific  sys- 
tem, will  not  be  so  effectually  ended  as  to 
comply  with  the  court's  decree  by  a  sala 
of  Buch  shares  to  the  shareholders  of  th« 
Union  PaciHc  Railroad  Company  subatan- 
tially  in  proportion  to  their  respective  hold- 
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Inga,  or  by  K  dUtribntiDii  thereof  bj  divi- 
dend to  aucb  ibareholdera. 

[Kd.   Note.— For   otber    cams.  iM   IfonopoIlM, 
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Motiaa  nbinitt«d  December  19,  1918.    De- 
cided JaDuarr  6,  IB13. 
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)N  MOTION  u  to  form  of  mandate  nn- 
der  a  decree  of  the  Federal  Supreme 
Court  wliiah,  rereraiag  a  decree  of  tbe  Cir- 
euit  court  for  tba  Diatrict  of  Utah,  diamiM- 
iag  the  bill  in  a  *uit  to  enforce  tbe  provi- 
■iona  of  the  Sherman  anti-truat  act  againat 
Mrtaln  alleged  conepiradea  and  Eombina- 
tiona  in  restraint  of  Interstate  commerce, 
dineted  tbe  diaaolutioa  of  aueb  Gombin- 
ation.     Motion  denied. 

See  ante,  53. 

Tbe  facta  are  stated  in  the  opinion. 

Attorney  General  Wlckeratuun  for  the 
TInit«d   Statea. 

Meaara.    John    O.    Spooner,    John    O. 
Hllbam,   Maxwell  Erarts,   and  N.   H. 
Iioomls  for  tbe  Union  P.  R.  Co.  and  the 
Oregon  Short  Line  B.  Co. 
C 

7  'Ur.  Justice  Dajr  deliveied  tbe  opinion 
4rf  the  court: 

On  December  2,  1912,  thla  court  handed 
down  an  opinion  and  remanded  this  case 
to  the  diatrict  court  of  tbe  United  Statea, 
whence  it  came,  with  inatructions  to  enter 
ft  decree  which  would  provide  an  Injunction 
•a  to  voting  tbe  atodc  of  tbe  Southern  Pa- 
eifte  Company,  acquired  hj  the  Union 
Pacific  Kailroad  Compan]',  and  directed  tbe 
court  to  further  hear  the  parties  in  order 
to  make  a  decree  effectually  concluding  the 
OpeiBtiiig  force  of  the  combination  created 
by  the  purchase  of  the  Southera  Pnciflc 
Onupany'B  atook.  The  partiea  were  given 
three  months  from  the  receipt  of  the  man- 
date of  tbia  eonrt  by  tbe  district  eourt  to 
propose  plans,  and  it  was  directed  that 
any  one  adopted  by  tbe  court  should  be 
«aeh  aa  would  effectually  dissolve  tbe  un- 
lawful combination. 

Tbe  mandate  of  this  court  not  having 
Issued,  on  December  19,  1912,  a  motion 
waa  made  in  which  tbe  Attorney  General 
«f  the  United  States  and  counsel  for  tbe 
appellees  the  Union  Pacillc  Railroad  Com- 
pany and  the  Oregon  Short  Line  Railroad 
Company  (the  latter  bolding  the  stock  for 
the  Union  Pacific  Company)  joined  in  ask- 
ing this  court  "to  instruct  tbe  United  Statea 
diatrict  court  for  the  diatrict  of  Utah,  bj 
a  provision  incorporated  in  the  mandate 
of  this  court,  when  issued,  or  otberwisd, 
whether  or  not  a  sale  of  the  Southern  Pa- 
«ific  Company  shares  held  by  aaid  appelleea, 
to  Uu  sbar^oldeia  of  appellee  Union  Pa- 
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ciflc  Railroad  Company,  aubstantlally  In 
proportion  to  their  respeetiv*  holding!,  « 
a  distribution  thereof  by  dividend  to  the 
Union  Pacific  stockholders  entitled  to  such 
dividend,  would,  in  tbe  opinion  of  thla 
court,  constitute  a  disposition  of  said  shares 
in  compliance  with  tbe  opinion  herein  filed 
on  December  2,  1912." 

In  pursuance  of  tbe  request  thus  pr^ 
ferred  by  the  United  States  and  tbe  appel- 
lees named,  it  becomes  necessary  now  to 
determine  whether  the  distribution  or  saleg 
•proposed  o(  the  Southern  Pacific  Company'aJ 
aharea  will  comply  with  the  decree  ordered 
to  be  entered  by  the  former  opinion  of 
thia  court. 

The  Southern  Paeifle  Compeny'e  stocl^ 
held  by  the  Oregon  Short  Line  Company 
for  the  Union  Pacific  Company,  amoimta  to 
$126,660,000,  par  value,  in  shares  of  tlOO 
each,  and  eonstitutei  46  per  cent  of  tbe 
Southern  Pacifls  Company's  atock;  enough, 
aa  we  have  heretofore  found,  to  ^eetuallj 
control  the  Southern  Paeifle  Company.  A« 
etated  by  tbe  appellees,  the  Union  Facifio 
Company  has  outatanding  109,669,300,  par 
value,  of  preferred  stock,  and  t216,e46,300, 
par  value,  of  common  stock,  all  in  shares 
of  |10D  each,  amounting  in  all  to  $316,216- 
600,  and  alao  has  outstanding  (37,000,000 
of  bonds  convertible  into  stock,  and  ths 
appellees  further  state  that  its  stock  is  dis- 
tributed among  over  22,000  holdera. 

It  is  contended  on  bebalf  of  the  appellees 
that  the  distribution  of  the  Southern  Pa- 
cific Company's  stock,  held,  aa  we  have 
stated,  by  tbe  Oregon  Short  Line  Company 
for  the  Union  Paeifle  Company,  among  so 
many  Btockholders,  will  effectually  conclude 
the  combination  decreed  to  be  ended  by  the 
former  order  of  the  court.  It  Is  insisted 
that  such  distribution  wilt  prevent  tbe  con- 
tinued operation  of  the  combination  for  tbe 
control  of  the  Southern  Pacific  Company  br 
a  competing  company,  which  the  Union  Pa- 
eifle Company  was  found  to  be,  and  that  It 
ia  authorized  under  the  practii.-e  in  respect 
to  such  decrees,  as  settled  by  tbe  previous 
decisions  of  this  court  in  affirming  the 
decree  of  the  circuit  court  In  Northern  Be- 
curitiea  Co.  v.  United  States,  193  U.  B. 
197.  48  L.  ed.  679,  24  Sup.  Ct  Rep.  436, 
and  Harrimsn  v.  Northern  Securities  Co. 
197  U.  S.  244,  49  L.  ed.  739,  28  Sup.  Ct 
Rep.  4Q3,  and  the  decree  of  the  Circuit 
Court  in  Standard  Oil  Co.  v.  United  Statet, 
221  U.  S.  1,  55  L.  ed.  610,  34  L.R.A.(NS.) 
834,  31  Sup.  Ct  Rep.  502,  Ann.  Cas.  1912 
D,  734. 

In  the  Northern  Securities  Co.  Case,  after 
providing  tor  orders  of   injunction  to  pre* 
vent  the  continued  operation  of  tbe  Nortb-[J 
ern   Securities   Company,   which  •controlled? 
tbe  Northern  Paeifle  Railway  Company  and 
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the  Qreat  Morthern  Railway  Company,  it 
Wu  provided: 

"But  nothing  herals  contained  thall  ba 
couBtrued  as  prohibiting  the  Northern  8e- 
roritiei  Company  front  returning  and  trana- 
ferring  to  the  [stockholder!  of  the]  North- 
ern Paeifle  Railway  Company  and  the  Great 
Northern  Railway  Company,  reapeetively, 
any  and  alt  shares  of  stoek  in  either  of  said 
railway  companies  which  said  the  Northern 
Securities  Company  may  have  heretofore 
received  from  such  stockholders  in  exchange 
for  its  own  stock;  and  nothing  herein 
tained  shall  be  construed  aa  prohibiting  the 
Nni'them  Securttiea  Company  from  making 
such  transfer  and  aasignmenta  of  the  stock 
aforesaid  to  such  person  or  persons  as  may 
now  be  the  holders  and  owners  of  its 
atock  originally  issued  in  exchange  o 
payment  for  the  stock  elaimed  to  have  been 
acquired  by  it  in  the  aforesaid  railway 
compaDies."  [1B3  U.  S.  35S,  4S  L.  ed. 
707,  24  Sup.  Ct  Rep.  438.] 

Upon  the  affirmation  of  thii  decree  by 
this  court  in  193  U.  S.  197,  the  Northern 
Becuritiea  Company  proceeded  to  reduce  ita 
outstanding  capital  stock  from  (395,400,000 
to  (3,994,000,  providing  tor  such  reduction 
by  requiring  each  holder  to  eurrender  to  the 
company  for  retirement  99  per  cent  of  the 
■harea  held  by  him,  and  upon  surrender  by 
ft  stockholder  the  company  assigned  and 
transferred  to  him  proportionate  amounta 
of  the  atock  of  the  Northern  Pacific  Com- 
pany and  Great  Northern  Company,  which 
bad  been  placed  with  the  Northern  Securi- 
ties Companj*,  the  holding  company,  for  the 
purpose  of  creating  the  combination,  which 
the  court  had  held  to  be  illegal,  and  this 
plan  of  distribution  was  approved  by  this 
court  in  197  U.  G.  244,  49  L.  ed.  739,  23 
Bup.  St.  Rep.  403.  In  other  words,  the 
■tack  of  the  holding  company  was  reduced 
and  the  aurplus  of  assets  created  by  such 
reduction,  the  stock  of  the  Northern  Paci- 
^Ao  Company  and  the  Great  Northern  Com- 
Qpany,  waa  distributed  among  the  stock- 
*  holders  of  the  Northern 'Securities  Com- 
pany, thereby  effectually  ending  tlie  com- 
bination. 

In  the  Standard  Oil  Co.  Case  the  major- 
ity of  the  stock  of  nineteen  oil  companies 
bad  been  placed  in  the  control  of  a  holding 
company,  the  Standard  Oil  Company  of  New 
Jersey,  with  a  capital  stock  of  $100,000,000, 
the  stock  of  the.  latter  corporation  being 
isflued  to  the  holders  of  the  atock  in  the 
nineteen  companies  in  exchange  for  their 
stock.  This  holding  company  was  held  to 
be  a  combination  and  conspiracy  in  re- 
straint of  trade  and  commerce,  and,  after 
awarding  injunctions,  it  was  provided : 
"But  tlia  defendants  are  not  prohibited 


by  this  decree  from  distributing  ratably  ta 
the  shareholders  of  the  principal  company 
the  shares  to  which  they  are  equitahly  en- 
titled in  the  stocks  of  the  defendant  corpo- 
rations that  are  parties  to  the  combina- 
tion."    [173  Fed.  199.] 

It  ii  evident  in  that  ease,  as  in  the  North- 
ern Securities  Co.  Case,  that  the  distribu- 
tion of  the  shares  and  stocks  of  the 
subsidiary  companies,  parties  to  tlie 
combination,  among  the  shareholders  of  the 
Standard  Oil  Company  of  New  Jersey,  was 
to  end  the  combination  which  had  been  de- 
creed to  be  in  violation  of  law,  and  pro- 
vent  the  continued  control  of  the  subsidiary 
compaoies  by  the  holding  company. 

As  was  said  in  the  opinion  filed  in  thla 
case,  however,  each  ease  under  the  Sherman 
act  [26  Stat,  at  U  209,  chap.  647,  U.  8. 
Comp.  Stat  1001,  p.  3E00]  must  stand  up- 
on its  own  facts;  and  we  are  unable  to 
regard  the  decrees  in  the  Northern  Securi- 
ties Co.  Caae  and  the  Standard  Oil  Co. 
Case  as  precedents  to  he  followed  now,  in 
view  of  the  different  situation  presented  for 
consideration. 

The  Southern  Pacific  Company's  stock 
was  mainly  purchased  from  private  par- 
ties, legatees  of  the  Huntington  estate,  and 
it  is  evident  that  it  is  impossible  to  restore 
the  itatua  quo  by  the  return  of  such  stock 
to  the  persons  from  whom  it  was  purchased 
upon  such  vendors  refunding  the  purchase 
money.  j! 

■The  plan  proposed  in  the  present  motion,? 
of  distributing  the  stock  among  the  share- 
holders of  the  Union  Pacific  Company,  or  of 
selling  It  to  such  shareholders,  will,  in  ef- 
fect, transfer  the  stock  from  the  Oregon 
Short  Line  Company,  which  now  holds  it 
for  the  Union  Paciflc  Company,  to  the 
stockholders  of  the  latter  company,  who 
own  and  control  that  company.  Upon  th« 
face  of  it,  this  would  seem  to  be  a  proposi> 
tion  to  perpetuate  the  domination  and  cofr 
trol  of  the  Union  Pacific  Company  over  the 
Southern  Pacifte  Company,  because  of  the 
power  given  to  the  Union  Pacific  Com> 
pany's  stockholders  to  choose  the  directors 
of  the  Southern  Pacific  Company,  The  ulti- 
mate determination  of  the  afTairs  of  a  Cor< 
a  tion  rests  with  Its  stockholders,  and 
les  from  their  power  to  choose  the  gor- 
ing board  of  directors.  Unless  otherwise 
vided  by  law,  the  stockholders  may 
authorize  the  board  of  directors  to  delegate 
n  executive  committee  the  aiithon'^ 
to  do  any  and  all  acts  which  the  directors 
re  authorized  to  do.  The  executive  com- 
ittee  thus  derives  its  authority  from  tbo 
stockholders  through  the  board  of  directors. 
Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  Ifl3  U.  S.  604,  697,  41  L.  ed.  285,  27^ 
16  Sup.  Ct.  Rep.  1173.    In  the  present  easo 
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the  record  disclDM*  tbia  mode  of  manage- 
ment of  both  the  Southern  Paci&o  Campanj' 
and  the  Union  Facifle  Compftti]',  &nd,  since 
1905,  aa  the  proof  showa,  «  majoritj  of 
both  executive  committee*  eonsiated  of  the 
aame  peraona,  and  Mr.  Hftrriman  w^a  cb&ir- 
man  of  both  eomiDitteea. 

It  IB  contended  for  the  ftppelieea,  hoireTer, 
that,  in  view  of  the  great  number  of  widely 
■eattered  atockholdera  of  the  Union  Paeiflo 
Companj,  there  ia  no  probability  of  their 
acting  together  to  continue  the  control  of 
the  Union  PsciSe  Company  over  the  South' 
em  Pacific  Company.  Indeed,  thia  ia  said 
to  be  impoasibie.  But  we  are  unable 
accede  to  this  contention.  Bearing  in  mind 
Sthe  object  of  the  statute  to  end  eueb  com- 
7  binationa  and  the  duty  of*  the  courta  in 
dealin^f  with  them  to  make  aucb  decrees 
M  will  moat  thoroughly  effectuate  that 
purpose,  it  ia  not  conaiatent  with  that  end 
to  order  such  diatributioD  of  the  stock  as 
may  fail  to  discontinue  the  control  de- 
nounced, and  aa  in  all  probability  will  fail 
to  efficiently  enforce  the  statute.  It  ia  by 
no  means  improbable,  but  quite  likely,  that, 
if  the  atock  waa  transferred  to  the  stock- 
holders of  the  Union  Pacific  Company  by 
distribution  among  them,  the  large  stock- 
holders could,  by  purchases  and  transfers 
of  the  stock,  get  into  their  own  hands  the 
power  of  choosing  directors  of  both  com- 
paniea,  and  thus,  though  in  a  different 
manner,  the  Southern  Pacific  Company 
would  continue  to  be  in  the  practical  con- 
trol of  the  Union  Pacific  Company,  which 
has  been  found  to  be  a  rival  and  competing 
companj  within  the  meaning  of  the  law. 
Bo  of  the  privilege  of  sale  to  the  stock- 
holders in  proportion  to  the  amount  of 
their  holdings. 

In  eoDsldering  these  questions  we  must 
bear  in  mind  not  only  the  number  ol  stock- 
holdera,  but  the  character  of  the  distribu- 
tion of  the  stock  among  them.  In  the  brief 
■nd  exhibits  of  the  appellecB,  Sled  with  this 
motion,  it  ia  shown  that  of  the  22,150 
atoekholders  of  the  Union  Pacific  Company, 
68,  owning  S.OOO  or  more  shares  racli,  hold 
together  $139,782,700  of  the  stock,  and  300 
others,  owning  from  1,000  to  S,000  shares 
each,  hold  together  $59,020,700  of  the  stock, 
■nd  that  the  two  groups  (comprising  368 
atoekholdera)  hold  $198,843,4(10,  or  S2.8  per 
cent  of  the  atock,  while  the  remaining  stock- 
holders  (21,782)  control  only  $117,412,200 
of  the  stock.  Many  small  shareholders 
miglit  not  wish  to  purchase  the  Southern 
Pacific  Company's  stock,  and  the  privilege 
might  be  readily  acquired  from  them  by  the 
larger  and  more  active  interests  vested  in 
the  bands  of  the  large  stockholders,  and 
thus  again  the  condition  forbidden  be  cre- 
ated and  perpetuated. 


The  main  purpose  of  the  act  la  to  forbid 
combinations  and  conspiracies  in  undue  re-E 
straint  of  trade  or  tending  t«*monopDliaB* 
it,  and  the  object  of  proocedings  of  thia 
character  ia  to  decree,  by  as  effectual  meana 
as  a  court  may,  the  end  of  such  unlaw- 
ful combinations  and  conspiracies.  So  far 
OS  is  consistent  with  this  purpow  a  court 
of  equity,  dealing  with  auch  combinations, 
should  conserve  the  property  interests  In- 
volved, but  never  in  such  wise  as  to  sacri- 
fice the  object  and  purpose  of  the  statute. 
The  decree  of  the  courts  must  be  faithfully 
executed,  and  no  form  of  dissolution  he 
permitted  that,  in  substance  or  eSeet, 
amounts  to  restoring  the  combination  which 
it  waa  the  purpose  of  the  decree  to  termi- 
nate. 

In  rejecting  the  plan  for  the  transfer  of 
the  Southern  Pacific  Company's  stock  held 
for  the  Union  Pacific  Company,  either  by 
distribution  or  sale  to  the  stockholders  of 
the  Union  Pacific  Company,  we  do  not 
mean  to  preclude  the  district  court  from 
considering  and  acting  upon  plens  which 
maT  be  Submitted  to  it  under  the  former 
opinion  and  decree  of  the  court.  We  are 
of  opinion,  however,  and  now  hold,  that  the 
proposed  plan  of  disposition  of  the  entire 
stock  holding  of  the  Union  Pacific  Company 
in  the  Southern  Pacific  Company  by  trans- 
fer to  the  stockliolders  of  the  Union  Pacifio 
Company  will  not  so  effectually  end  the 
combination  as  to  comply  with  the  decree 
heretofore  ordered  by  thia  court  to  be  en- 
tered. 

So  ordered. 

Mr.  Justice  Van  Devanter  took  no  pnrt 
in  the  hearing  or  determination  of  thj» 
motion. 


AGAPITO  ZIALCITA. 

TRADE-MABRa    AND    TRADB-NAUES    (f   8G>) 
-— I.NFRINOEMENT^IMPOBITION    ON  POULIO 

1.  The  prohibition  against  any  action 
founded  upon  the  infringement  of  a  trade- 
mark,  which  is  made  by  Philippine  Cora- 
mission  act  No.  666,  %  9,  where  the  com- 
plaining party  is  himself  guilty  of  impos- 
ing upon  the  public,  defeats  an  infringe- 
ment suit  brought  by  a  person  who  is  in- 
fringing an  earlier  trademark  of  a  third 
person,  in  widespread  use  and  well  known. 
although  the  owner  thereof  may  have  had 
no  registered  title. 

[Ed.  Note.— For  other  ease*,  aea  Trade-Marka 
and  Trade-N'amei.  Cent.  DIe.  I  M:  Dec.  DIe-  1 
SB.»] 

Tbadb-Marrb  4KD  Trade-Names  <|  80") 

— S  T  A  T  U  T  E  H — RBTBOBPECTIVE      LaWB— 

Tbelitt  Biohtb. 

2.  The  applicnti^in  to  defeat  a  aott 
founded  upon  the  infringement  of  ■  tndt- 
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nark  acquired  under  a  grant  from  the 
Spanish  governor  general,  of  the  rule  laid 
down  bj  the  Philippine  CommiBaion  act  No. 
6S6,  g  9,  denying  any  recover;  if  the  com- 

Staining  partj  ie  hlmaelf  guiltj  of  impoei- 
,on  upon  the  public,  doea  not  give  a  retro- 
■peetive  effect  to  that  section  a*  against 
the  earlier  Bpanieh  grant,  contrary  to  gen- 
eral principlee  ol  interpretation  and  to  the 
treaty  of  Paris  of  April  11,  1899  (30  Stat, 
at  L.  1760),  art  13,  providing  that  the 
rights  of  property  secured  1^  copyright* 
and  patents  shall  continue  to  b«  respected, 
■inee  the  treaty,  if  applicable,  cannot  be 
anppoeed  to  have  been  intended  to  contra- 
vene the  principis  of  g  9,  which  only  codiflea 
common  morality  and  fairness,  and  is  there- 
fore not  retrospective  in  any  sense,  s 
Introduces  no  new  rule. 

[Ed.    Note.—For  other  GnaeB,    m  Tr&d«-Hsrks 
and  Trade- Names.  Dee,  Dig.  |  80.*] 

Tbade-Mabks  AtTD  Trade-Names  (|  86*) 
— Ekoistration—Dbcbptivb  TJbi. 
3.  The  provisions  of  the  Philippine  Com- 
•nission  act  No.  8S0,  |  14,  making  a  Span- 
ish oertiQcate  of  registration  of  a  trade- 
mark conclusive  evidence  of  title,  must  be 
taken  to  be  subject  to  general  principles  of 
law  embodied  in  other  sections,  e.  g.,  )  9, 
prohibiting  any  action  founded  upon  the 
infringement  of  a  trademark  when  the  com- 

Elaining  party  has  himself   been  guilty   of 
nnoaing  upon  the  public 
ita.    Kote.-For  other  ata,   ee*  Trade-Mnrki 
■nd  Tnde-Memes.  Cent  Die.  I  **:    Dw^  DIS-  i 
BB.-1 

tNo.   77.] 

Subnitted     December     «,     1912.     Decided 
January  6,  1613. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  decree 
which   affirmed  a  decree  of  the  Court  of 
First  Instance  of  the  City  of  Manila,  In 
favor  of  defendant  in  a  suit  founded  upon 
the  infringement  of  a  trademark.    Affirmed. 
Bee  same  eaae  below,   13  Philippine,  11. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Aldla   B.   Browne,   Alexander 
Brltton,  Erana  Browne,  and  W.  A.  Kln> 
CMld  for  appellant. 
.     No  appearance  for  appellee^ 

% 

*    ■Mr.  Justice  Holmes  delivered  the  Ofix- 
lon  of  the  court: 
The  plaintiff  and  appellant  Is  a  mann- 

ffacturer  of  gin,  and  sues  to  restrain  the 
nse  of  a  trademark  like  his  own,*and  to  re- 
cover double  damsges.  The  trademark  con- 
sists of  two  concentric  circles  having  the 
words  Ginebra  de  Tree  Campanas,  and  the 
plaintiffs  name  between  them,  and  in  the 
center  a  device  of  three  bells  (tree  camp- 
anas)  connected  at  the  top  by  a  ribbon  and 
some  ears  of  grain,  with  the  words  Extra 
Superior  under  the  mouth  of  the  bells.  The 
plaintiff's  autograph  Is  reproduced  across  | 
the  middls  ol  the  eireular  space  and  the 

*Far  other  cues  see  sanis  topic  A  i  tniiiBsa  In  : 


bells.  More  detail  is  anneeessary;  but  tt 
may  be  mentioned  that  the  plaintiff  claims 
title  under  a  grant  from  the  Oovemor  Oen- 
eral  dated  December  16,  1BB8,  and  that 
the  mark  covered  by  the  alleged  grant  had 
underneath  the  eircles  the  word  Amber** 
(Antwerp),  indicating  imported  gin,  while 
that  now  used  haa  Manila  in  t)w  same 
place,  and  is  applied  to  gin  made  in  the 
Philippines. 

It  may  be  assumed  that  the  defendant's 
design  has  a  deceptive  resemblance  to  the 
plaintifTs  notwithstanding  a  change  from 
Tree  Campanas  to  Dos  Campanas,  and  tbe 
substitution  of  tbe  defendant's  autograph 
for  the  plaintiff's.  And  whether  the  plain- 
tiff has  a  title  to  the  mark  now  used  or 
not,  it  also  may  be  assumed  that  be  migbt 
recover  under  the  Philippine  act  of  March 
6,  1903,  Ko.  666,  |  4,  Compiled  Acts,  p. 
ISO,  S  68,  but  for  the  following  facta,  on 
which  the  defendant  had  judgment  in  both 
courts  below. 

The  plaintiff's  trademark  in  its  turn 
closely  imitate*  in  meet  particulars  a  mucll 
earlier  and  widely  known  trademark  of 
Van  Den  Bergh  A  Company  of  Antwerp. 
It  is  true  that  In  the  latter  there  is  but 
one  bell,  and  that  the  title  correspondingly 
is  Ginebra  de  la  Campano,  bat  Uie  intent 
to  get  the  beneflt  of  the  Van  Den  Beigh 
device  ia  too  obvious  to  be  doubted.  We 
do  not  go  into  the  particulars  of  the  dif- 
ferent registrations,  etc.,  of  this  latter,  be- 
ginning with  a  Spanish  certificate  to  tbe 
Antwerp  Ann  in  ]373.  For  although  the 
plaintiff  elaborately  argues  that  under  the 
Spanieh  r4gim«  trademark  rights  eould  beS 
acquired  only  by  statutory  registered* 
grant;  that  Van  Den  Beigh  &  Company 
never  acquired  any  such  rights  in  the  Phil- 
ippines! that  if  they  did  they  lost  them  by 
failing  to  register  or  lapse  of  time;  and 
that  he  was  free  to  get  a  registered  title 
as  against  any  certificate  of  tlieirs, — those 
questions  are  immaterial  In  this  case.  With 
or  without  right,  the  earlier  trademark  was 

widespread  use  and  well  known,  and  the 
obvious  intent  and  necessary  effect  of  im- 
itating it  was  to  steal  some  of  tbe  good 
wilt  attaching  to  it  and  to  defraud  tbe 
public.  Tbe  courts  below  found  the  fraud 
and  that  both  plaintiff's  and  defendant's 
marks  were  nothing  more  than  variations 
upon  the  earlier  mark. 

In  such  a  case  the  Philippine  act  denfee 
the  plaintilTs  right  to  recover.  Act  No, 
~1,  |&.  See  t  12,  and  No  744,  3  4-  Com- 
piled Acte,  a  68,  66.  It  U  satd  that  to  ap- 
ply the  rule  there  laid  dovm  would  be  giv- 
ing a  retrospective  effect  to  {  9  as  a^inat 
the  alleged  Spanish  grant  of  December  18, 
1898,  to  the  plaintiff,  contrary  to  general 
principkfl  of  interpretation  and  to  artide 
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U  of  th«  trMt7  of  Ptkri*,  April  11,  18W 
[30  SUt  at  L.  1700),  proTidiog  that  th« 
righta  of  property  teeurod  hy  copyright* 
ud  patent*  ahall  continn*  to  be  reapected. 
But  thg  tna^,  if  appUeaUe,  eannot  b«  rap- 
poud  to  liavn  bsen  intended  to  contraTcne 
tlM  principle  of  )  9,  which  onlf  codiflei 
eonunon  morally  and  faimeu.  T)m  lection 
b  not  retroapective  in  any  eenae,  for  it 
Introduces  no  new  rale.  See  Manhattan 
Uedicine  Co.  t.  Wood,  108  U.  8.  218,  27 
L.  ed.  TOO,  2  Sup.  Ct.  Rep.  430.  Imposition 
on  the  public  is  not  a  ground  on  which  the 
plaintiff  can  come  into  court,  but  it  ia  a 
rerj  good  ground  for  keeping  him  out  of 
it  Even  it  Van  Den  Bergh  A  Company  had 
no  r^stered  title  and  no  such  other  rights 
under  Spanish  colonial  iaw  as  ttief  have 
nnder  act  No.  006,  %  i,  the  imposition  on 
the  public  was  stilt  there,  and  though  not 
a  matter  of  which  the  defendant  could  com- 
plain, it  was  a  matter  to  which  he  could 
refer  when  the  plaintiff  sought  to  exclude 
Shim  from  doing  just  what  the  plaintiff  had 
*  done  himself.  Xhia*  certainly  would  have 
been  our  law,  and  vre  ihould  assame,  if 
material,  that  the  same  doctrine  would  have 
prevailed  In  6pain,  in  the  absence  of  the 
dearest  proof  to  the  contrarj,  which  we 
do  not  find  in  the  record  or  the  brief. 

What  we  have  said  with  reference  to 
the  plaintiff's  claim  under  the  treaty  ap- 
pliea  in  sulistance  to  his  argument  that, 
I7  g  14  of  act  No.  DOO,  the  Spanish  cer- 
tificate is  conclusive  evidence  of  the  plain- 
tiff's title.  That  section  must  he  taken  to 
be  subject  to  general  principles  of  iaw  em- 
bodied in  other  sections  to  which  we  have 
referred. 

If  there  was  any  claim  intended  to  be  put 
forward  on  the  ground  of  unfair  eompeti- 
Hon,  the  prayers  of  the  complaint  and  the 
plaintiff's  testimony  show  that  such  claim 
depended  fundamentally  on  the  alleged  in- 
fringament  of  trademark.  Any  matters  of 
fact  in  dispute  were  ■nffleientlj  disposed  of 
by  the  concurrent  findings  of  the  courts  be- 
low. 

Judgment  affirmed. 
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CoHBrmmOHAL  Law    (}  169*)— Impaib- 

IJtO    OOHTBACT    OBLIOATION— CHAKOB   OF 

BuiEDT— Stock  HOLD  eb'b  Liabiutt. 

1.  The  change  in  the  remedy  afforded  to 
K  creditor  of  a  corporation,  where  stocic* 
bolders  have  not  fully  paid  their  subscrip- 
tions for  stock,  by  substituting  for  the 
•xisting  right  of  any  creditor  to  recover  in 
•u  action  at  law  against  any  such  atoch- 


hdder  np  to  the  extent  of  the  balance  dne 
on  his  unpaid  subscription  an  exclusive 
remedy  by  bill  in  equity  on  behalf  of  all 
the  creditors  who  may  come  in  against  tba 
resident  shareholder*,  as  is  done  by  Md. 
aot  of  1008,  chap.  SOS,  which  abate*  all 
pending  actions,  saving  to  the  creditor  in 
such  actions  the  right  to  become  a  party 
to  the  bill,  does  not  impair  the  obligation 
of  anv  contract  existing  between  ereditor 
and  snareholder. 

[Ba.  Note.— For  other  cnsei,  aep  Connltutln  "I 
Law,  CSEt.  Dis.  it  4T4.  (IS,    17S-U1,  E02,  611-514. 
Sa-.    D«.  DiB.  1  IN.*] 
CONBTITUTIOMAI.    IiAW     ({    42*) — STATCTKS 

—Who  Mat  Assail  Validitt. 

2.  One  whose  rights  are  not  alTeeted  bj 
the  period  of  limitation  established  by  a 
statute  cannot  be  heard  to  question  the 
eonstitutionality  of  such  limitation. 

[Ed.  Note.— For  othw  CBim.  sm  CoOBlltnUoDS* 
Lsw,  Cent.  Dig.  »  S9,  4D;    Dec  Dig.  |  U.*l 

[No.  103.] 

Argued  December  IB  and  10,  1912.    DecMed 
January  0,  1013. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Superior 
Court  of  the  City  of  Baltimore,  dismisBing 
an  action  brought  by  a  creditor  of  a  cor- 
poration upon  a  stockholder'*  unpaid  sub- 
scription.   Affirmed. 

See  same  case  below,  113  Ud.  TT,  77  AtL 
255. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edgar  Allan  Poe,  J.  Kemp 
Bartlett,  L.  B.  Eeene  Cisggett,  and  R. 
Howard  Bland  for  plaintiff  in  error. 

Messrs.  Wilton  Snowden,  Jr.,  and  Ver- 
non Cook  for  defendant  in  error.  g 
*  Mr.  Justice  Holmea  delivered  tike  spin-? 
ioD  of  tlte  court: 

This  is  an  action  brought  by  the  plainUff 
in  error. as  a  creditor  of  the  South  Balti- 
more Steel  Car  A  Foundry  Compauy  to  rv- 
cover  its  claim  from  the  defendant,  a  hold- 
er ol  stock  in  that  company,  tlie  subscrip- 
tion for  which  had  not  been  fully  paid. 
The  action  was  begun  on  February  20,  10OB, 
and  at  that  date  it  eould  be  maintained. 
But  in  April  a  statute  was  enacted  (act  ofS 
lOOB,  chap.  806)*making  the  stockholder's? 
liability  saseta  of  the  corporation,  saving 
the  rights  of  creditors  at  the  date  of  the 
act,  but  providing  that  the  exclusive  rem- 
edy for  such  rights,  as  against  Maryland 
*tockho]derB,  should  be  hj  bill  in  equity 
on  behalf  of  such  creditor*  a*  might  come 
in.  This  provision  was  made  operative  as 
of  July  1,  1007,  and  was  to  cause  all  action* 
at  law  of  this  kind  brought  aince  then  to 
abate,  saving  the  right  to  liecome  party  to 
a  bill.  On  this  statute  the  defendant  moved 
to  dismiss  the  suit.  The  motion  was  grant- 
ed and  the  Judgment  was  affirmed  hj  0» 
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ooart  of  kppeala,  wlilcb  matafned  ths  con- 
•titutionality  of  the  act  aa  bo  applied.  113 
Md.  77,  77  Atl.  266. 

Of  course  the  objection  ia  that  the  Uw 
irapain  the  obli^tion  of  the  plaintiff's 
contract.  If  the  atockholder'a  liability 
were  pure  I  j  local,  and  no  more  than  matter 
of  remedy  for  the  collection  of  the  princi- 
pal debt,  Btill  tlhit  objection  would  bare  to 
be  cooaidered.  See  Hawthorne  t.  Calef,  2 
Wall.  10,  17  L.  ed.  778;  Brown  v.  Eastern 
Slate  Co.  134  Mass.  600,  602.  But  the 
ease  was  argued  on  the  footing  of  a  con- 
tract between  the  creditor  and  the  stock- 
bolder;  and  as  the  statute  seems  to  assume 
that  the  stockholder's  liability  may  follow 
him  into  other  jurisdictions,  and  the  court 
of  appeals  affirmed  that  a  contract  between 
the  parties  is  presumed,  we  in  turn  assume 
that  view  to  ba  correct.  Bernheimer  t, 
Converse,  206  U.  8.  618,  620,  61  L.  ed.  11^3, 
1174,  87  Sup.  Ot.  Rep.  755.  In  either  viavr 
the  question  put  in  the  form  most  favorable 
for  the  plaintiff  is  the  same;  whether  the 
remedy  against  the  defendant  is  impaired 
•0  materially  as  to  alTect  the  plaintiffs 
rights.  McGahev  v.  Virginia,  135  U.  S.  002, 
e03,  34  L.  ed.  304,  314,  10  Sup.  Ct.  Kep. 
S72. 

The  plaintiff's  supposed  contract  was  sub- 
ject to  peculiar  infirmities.  His  right  was 
shared  equally  by  all  other  creditors  of 
the  corporation,  and  not  only  might  some 
other  creditor  by  diligence  have  got  in 
ahead  of  the  plaintiff  and  have  exhausted 
the  fund  for  which  the  defendant  could  be 
S  held,  hut  the  right  depended  on  the  stock- 
7holder'B*wilI.  As  was  observed  by  Judge 
Rose,  following  the  Maryland  cases,  in  Re- 
public lion  4  Steel  Co.  v,  Carlton,  18D  Fed. 
126,  137,  the  statute  does  no  more  than  the 
stockholder  was  free  to  do  before.  He 
eould  have  paid  the  corporation  or  a  re- 
ceiver or  other  creditors.  The  question 
whether  the  remedy  on  this  contract  was 
impaired  materially  Is  affected  not  only  by 
the  precarious  character  of  the  plaintiff's 
right,  but  by  considerations  of  fact, — of 
what  the  remedy  amounted  to  in  practice. 
It  is  admitted  that  bringing  the  action  gave 
the  plaintiff  no  lien,  as  it  seems  mistakenly 
to  have  been  assumed  to  do  in  Myers  v. 
Knickerbocker  Trust  Co.  1  L.R.A.{N.S.) 
1171,  71  C.  C.  A.  190,  130  Ted.  Ill,  116. 
The  court  of  appeals  states  that  the  remedy 
has  been  found  in  practice  an  uncertain 
one,  less  efRcacious  than  that  which  is  sub- 
stituted. There  is  nothing  to  contradict 
their  statement  as  to  what  experience  has 
taught.  With  that  fact  before  us  and  also 
the  absolute  dependence  of  the  creditor  up- 
on the  will  of  the  stockholder,  we  cannot  go 
Into  nice  speculation  as  to  the  probable  re- 
mit of  this  partlonlar  case,  or  say  that  the 


decision  was  wrong.  The  power  of  the  stat« 
to  make  simitar  changee  of  remedy  is  as- 
serted in  more  general  terms  than  we  hav« 
employed,  in  Fourth  Nat.  Bank  t.  Franck- 
lyn,  120  U.  S.  747,  7GS,  30  L.  ed.  825,  823, 
7  Sup.  Ct.  Rep.  7S7.  See  also  Henley  v. 
Myers,  216  U.  S.  373,  3B6,  54  L.  ed.  240, 
246,  30  Sup.  Ct.  Rep.  14S. 

A  further  abjection  is  based  upon  the 
period  of  limitation  established  by  the  act. 
But  as  it  does  not  appear  tiiat  the  plaintiS 
was  hurt  by  it,  this  objection  is  not  open. 
Darnell  v.  Indiana,  Dee.  23,  1012  [226  U.  S. 
aaO,  07  L.  ed.  — ,38  Sup.  Ct  Rep.  120). 

Judgment  affirmed. 

MARSHALL     DENTAL    MANUFACTDB- 
IKQ  COMPANY,  PIH.  in  Err., 

STATE  OF  IOWA. 

CoiRTS  It  300*)— Kbbob  to  State  Court— 
Rf,veii!ial  of  Factts— Conch  hue, \t  Find- 

1.  The  Federal  Suprame  Court,  on  writ 
of  error  to  a  state  court,  will  not,  even  if 
it  can,  go  behind  the  successive  finding*  of 
the  courts  below  that  a  so-ratled  lake  was 
an  uniiavigable  body  of  water,  proper  to  be 
meandered,  where  such  lake  was  meandered 
in  the  original  government  survey,  and  the 
Secretary  of  the  Interior  has  refused  to 
have  the  land  under  water  surveyed  as 
swamp  land,  because  it  did  not  appear  suffi- 
ciently that  there  was  not  a  lake  there,  aa 
indicated  at  the  time   of  the  survev. 

[Ed.  Note— For  other  cases,  sm  Cou^t^  Cent. 
Dig,  i;  1088,  IMO:    Dec.   DIs.  t  3'J3,*] 
Waters  asd   Water  CooRaea   (|   111*)— 

ItiPARiAK    RioHTa  — Title  to   Bed   or 

2.  Orants  by  the  United  States  of  land 
adjoining  an  unnavigable  lake  did  not  con- 
vey the  land  under  water,  where,  under  the 
state  law,  riparian  owners  take  title  only 
to  the  waters  edj^. 

[Efl.  Kota.—VoT  other  eanei,  e«e  Waters  and 
Wstar  Coursea,  Cant.  Dli.  1 120;     Deo.  Dig.  |  lU.*] 

States   (i    102*)  — Suits  bt  — Necbssakt 

3.  The  state  of  Iowa,  by  virtue  of  ita 
sovereignty,  has  an  interest  in  the  condi- 
tion of  a  non-navigable  lake  within  its 
borders  sulTicient  to  enable  it  to  maintain 
a  suit  to  enjoin  the  drainage  of  such  lake 
by  an  intruder  without  title,  whether  tbe 
sUte  or  the  United  SUtea  owns  the  bed  of 
the  lake. 

rEa.  Nola.— For  othar  cr-m.  *e«  ataies.  Cent. 
Dig.  I  US  :    Dec  Dig.  I  IH.*] 

INo.  IM.] 
Argued  December  10,  1912.  Decided  Jan- 
uary 6,  1013. 
IN  ERSOB  to  the  Supreme  Court  ot  the 
State  of  Iowa  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  of 
Oreene  County,  in  that  state,  enjoining,  at 
the  instance  of  the  state,  the  drainage  ot  a 
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Bon-DaTigable   lake  bf   a  ptmort   claiming 
titia  to  the  bed  aa  being  airamp  land.    A(- 

8ee  game  cue  below,  143  Io««,  308,  122 
H.  W.  241. 

The  faeta  ars  stated  in  the  opinion. 
Mr.  E.  B.  Gvana  lor  plaintiff  in  error. 
Mr.  Oeorge  Cosson,  Attorney  General 
a  of  Iowa,  for  defenduit  in  error. 

"    "Mr.  Justice  Holmes  delivered  the  opin- 
ion ol  the  court: 
Thia  Is  a  petition  brought  by  t1i«  state  of 
^lowa  to  enjoin  the  defendant  from  draining 
^the  waters  of  Goose  lake,  in  Greene  county, 
*  Iowa.     The  defendant,  now  ptaJntilT  in  er- 
ror,  set  up   title,   on   the  ground  that  the 
BO-called   lake,   a   tract  of  several   hundred 
acres,  was  swamp  land  and  was  granted  to 
the  sUte  by  the  set  of  September  28,  ISSO, 
chap.    84,    0   Stat,    at   L.    S20,    Rev.    Stat. 
S   247B,  U.  S.   Comp.   SUt.   1901,   p.   ISaO; 
that  it  passed  to  Greene  county  by  an  act  of 
the  legislature  of  January   13,  1SS3,  and 
Ifaenee  by  meane  confeyancea  to  this  defend- 
■nt.     After  a  trial,   the  court  of   first  in- 
stance  entered   a   decree   for   the   plaintiff, 
and  tlie  decree  was  afBrmed  by  the  supreme 
court  of  the  atata.     143  Iowa,  S9S,  122  N. 
W.  24i; 

The  material  facts  are  few.  In  the  orig- 
inal survey  by  the  government  in  1853  the 
lake  waa  meandered,  which  meant  under 
tlie  instructions  to  surveyor*  then  in  force 
that  it  IVES  a  lake  or  deep  pond,  and  no 
patent  ever  has  issued  from  the  United 
States.  In  1S03  the  plaintifT  In  error  ap- 
plied to  the  Secretary  of  the  Interior  to 
have  the  land  surveyed  as  swamp  land,  but 
tile  application  was  refused,  on  the  ground 
that  it  did  not  appear  sufficiently  tfaat  there 
was  not  a  lake  there,  aa  indicated,  at  the 
time  of  the  survey.  If  the  question  of  fact 
waa  opsD  under  Hannibal  &  St.  J.  It.  Co.  v. 
Smith,  9  Wall.  09,  19  L.  ed.  509,  the  state 
eourta  found  that  Goose  lake  was  an  un- 
navigable  body  of  water  proper  to  be  mean- 
dered, and  we  see  no  sufficient  reason  for 
going  behind  these  successive  findings,  if 
we  had  power  to  do  so.  Cedar  Hapida  Gas- 
light Co.  V.  Cedar  Rapids,  223  U.  S.  S55, 
«68,  66  L.  ed.  5D4,  004,  32  Sup.  Ct.  Rep. 
389.  See  French  v.  Fyan,  93  U.  S.  169,  23 
L,  ed.  812;  McCormick  r.  Hayes,  1E0  U.  S. 
332,  40  L.  ed.  171,  18  Sup.  Ct  Eep.  37.  It 
follows  that  the  plaintiff  in  error  slioiva  no 
title.  By  the  law  of  Iowa  the  riparian 
owners  took  title  only  to  the  wafer's  edge, 
and  therefore  the  grants  of  the  adjoining 
land  by  the  United  States  did  not  Qoavey 
the  land  under  the  Uke.  Hardin  v.  Jordan, 
140  U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct. 
Bcp.  808,  838;  Hardin  *.  Sbedd,  190  U.  S. 


508,  47  L.  ed.  1150,  23  Sup.  Ct.  Rep.  SSS; 
Whitaker  v.  McBride,  107  U.  S.  510,  512. 
49  L.  ed.  857,  8G0,  25  Sup.  Ct.  Rep.  630.  It 
follows  that  the  bed  of  the  lake  either  still 
belongs  to  the  United  States  or  mnst  be 
held  to  have  passed  to  the  state. 

The  question  as  to  the  title  to  the  bed  isS 
treated  as  open*  in  Hardin  v.  Shedd,  190? 
U.  S.  COS,  519,  47  L.  ed.  1156,  1167,  23  Sup. 
Ct.  Rep.  685,  and  Whitaker  v.  McBride,  197 
U.  S.  610,  515,  49  L.  ed.  8S7,  891,  25  Sup. 
Ct.  Rep.  630,  and  there  is  no  need  to  decide 
it  now.  It  is  enough  to  Bay  that  by  virtue 
of  its  sovereignty  the  state  of  Iowa  baa  an 
interest  in  the  condition  of  the  lake  suffl- 
cient  to  entitle  it  to  maintain  this  suit 
against  an  intruder  without  title,  whether 
the  state  ovma  the  bed  or  not.  This  prin- 
ciple has  been  affirmed  and  acted  on  by  the 
court  so  recently  that  it  does  not  require 
further  argument  here.  Georgia  v.  Tennea- 
aee  Copper  Co.  20S  U.  S.  230,  237,  SI  L.  ed. 
1038,  1044,  27  Sup.  Ct  Rep.  818,  11  Ann. 
Cas.  488;  Hudson  County  Water  Co.  v.  Mc- 
Carter,  209  U.  8.  349,  358,  52  L.  ed.  828, 
B32,  28  Sup.  Ct.  Rep.  629,  14  Ann.  Gaa. 
560;  See  also  Kansas  v.  Colorado,  208  U.  S. 
46,  93,  51  L.  ed.  958,  073,  27  Sup.  Ct  Rep. 
666;  McGilvra  v.  Ross,  815  U.  S.  70,  70,  H 
L.  ed.  05,  100,  30  Sup.  Ct  Rep.  ST. 

Decree  afBrmed. 

:at  V.  a.  ta.} 
JONAH  KALANIANAOLE,  Plff,  In  Err., 

GEORGE  E.  SMITHIES,  Trustee  of  Stella 
Keomailani  Cockett,  and  Stella  K.  Cock- 
ett,    BeneQoiary. 

CouBTB  (I  S8T»)— Bbbob  to  BaWAiunSu- 

PBEHE  Cocmv-SCOPB  OF   RSVUW— LOCAL 

Praotics. 

1.  The  queation  whether  the  original 
judgment  creditors  alone  can  sue  on  a  judg- 
ment rendered  in  favor  of  a  trustee  and 
the  beneficiary,  where  a  new  trustee  has 
since  been  appointed  successor  in  the  trust, 
and  the  former  trustee  has  assigned  the 
judgment  to  him,  is  a  pure  matter  of  form, 
on  which  the  Federal  Supreme  Court,  wlien 
reviewing  a  judgment  ot^the  Hawaiian  su- 
preme court,  will  not  go  behind  the  local 
practice. 

[Ed.  Note— For  otbU'  caaai,  eee  Courts.  C«Dt 
Dig.  II  1032-llBT;     Dm.  Dig.  {  3S7.'] 

Appkal  awd  Ebbob  (I  1036*)— Pabtixs— 

MlSJOI  N  DEB— E  FFECT . 

2,  Joining  the  executor  of  one  of  the 
judgment  debtors  aa  a  party  defendant 
when  auin^  on  a  judgment  as  a  joint  judg- 
ment is  smiply  a  mistake  which  does  no 

[Bd.  Note.— For  other  eases.  ■«•  Appeal  aiul 
Error.  Cent.  DIi.  II  406»-«>T«;    Dae.  Dig.  |  ICDt.^ 
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IN  ERROR  to  the  Supreme  Court  of  the 
Territoiy  of  Hawaii  to  review  a  Jndg- 
meiit  which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  the  Pint  Circuit  of  lueh 
Territory,  in  favor  of  plaintiffs  in  a  auit 
on  a  deBciency  judgment.  Affirmed. 
Sm  Bame  case  below,  ZO  How.  ]3e. 
'     Mr.   C.  W.  Asbford  for  plaintiff  in  er- 

Me*srB.  Ralph  P.  QuarleB  and  A.  Ik  C. 

SAtkinson  for  defendant  in  error. 

-?  'Memorandum  opinion  by  direction  of  the 
«onrt.     By  Mr.  Justice  Holmes: 

This  is  a  suit  on  a  deSciency  judgment 
Tendered  upon  foreclosure  of  the  mortgage 
tbat  was  under  consideration  id  Eawanana- 
koa  T.  Polyblank,  20S  U.  S.  34B,  61  L.  ed. 
£34.  27  Sup.  Ct.  Rep.  G2fl.  The  judgment 
"was  in  favor  of  Polyblank,  trustee,  and 
Coekett,  sole  banaflci&ry,  against  Kawana- 
nakoa  and  the  plaintiff  in  error  Kalanian- 
«ole.  Before  the  present  suit  was  begun, 
the  trustee  resigned.  Smithies  was  duly  ap- 
pointed suceesaor  in  the  trust,  and  the 
Tormer  trustee  assigned  the  judgment  to 
him.  Smithiea  and  bis  beneficiary  then 
brought  this  action  against  the  plaintiff  in 
•rror  and  the  executor  of  Kawananakoa, 
who  bad  died.  Tbe  executor  demurred  and 
had  judgment.  The  plaintilT  in  error  then 
•nawsred,  setting  up  the  discharge  of  the 
executor  and  that  the  plaintiffs  ailovred  the 
claim  against  the  latter  to  be  barred  by 
time  before  bringing  suit.  The  case  was 
heard  upon  mutual  admissions  of  the  facta 
tet  up  in  the  declaration  and  answer.  In  ar- 
gument the  plaintiff  in  error  also  object! 
that  only  the  original  judgment  creditor* 
could  sue.  Both  objections  were  sufficiently 
answered  in  the  court  below.  That,  oa  to 
tb«  plaintiffs,  is  pure  matter  of  form,  on 
which  we  should  not  go  behind  the  local 
practice.  The  whole  interest  in  the  judg- 
ment was  before  the  court.  Aa  t«  the 
•econd,  the  judgment  waa  sued  upon  as  a 
joint  judgment,  hut  It  ceaaed  to  be  joint 
tiy  the  death  of  one  of  the  parties  bound, 
aa  la  the  nature  of  joint  obligations.  Edaar 
▼.  Smart,  T.  Rajm.  28;  Y.  B.  S  Edw.  III. 
II,  pi.  37.  See  Towers  v.  Moor,  2  Vera. 
VS.  The  joinder  of  the  executor  was  simply 
a  mistake  that  did  no  barm.  See  William 
W.  BiercB  v.  Hutchins,  206  U.  B.  340,  347, 
£1  L.  ed.  82B,  833,  27  Sup.  Ct.  Rep.  624. 
Judgment  affirmed. 

(mv.  B.  ilO.) 
"EX  PARTE  IN  THE  MATTER  OF  THE 

UNITED  STATES,  Petitioner. 

Comrs    (i   418%,   New,   Vol.    14   Key-No. 


[  courts  by  the  Judicial  Code  of  March  3, 
I  ISII  (38  SUt.  at  L.  10S7,  chap.  231,  U.  S. 
jComp.  Stat.  Bnpp.  1011,  p.  128).  does  not 
'  repeal  by  implication  the  provision  of  the 
act  of  February  11,  IS03  (32  SUt.  at  L. 
823,  chap.  C44,  U.  S.  Comp.  Stat  Supp. 
1611,  p.  1383),  for  the  organication  of  a  cir- 
cuit court  of  at  leaat  three  circuit  judge* 
for  the  expedition  of  certain  specilied  ca^ea, 
in  view  of  the  express  provision  of  S  201 
of  the  Code,  that  "wherever,  in  any  law 
not  embraced  within  this  act,  any  refer- 
ence is  made  to,  or  any  power  or  duty  Is  con- 
ferred or  imposed  npon,  the  circuit  courts. 
such  reference  shall,  npon  the  taking  ef- 
fect of  this  act,  be  deemed  and  hetd  to  refer 
to,  and  to  confer  such  power  and  impose 
Ruch  duty  upon,  the  district  courts." 

Courts  ({  418%,  New,  VoL  14  Key-No. 
Series)  —  Oruanizatiopj  —  Expioitiow 
Act— Heabimo— EuroBciwa  Mandate. 


entry  of  a  decree  under  which  a  combina- 
tion of  railroad  terminal  facilities,  found 
to  violate  the  anti-trust  act  of  July  2,  1S90 
(26  Stat,  at  L.  209,  chap.  847,  U.  S.  Comp. 
Stat  ISOl,  p.  3200),  shall  be  reorganized 
ao  a*  to  act  as  the  impartial  agent  of  every 
railway  line  which  must  use  such  facilities, 
is  within  the  intendment  of  the  provision! 
of  the  act  of  Pebruafy  II,  1003,  for  the  ex- 
pedition  of  the  "hearing"  of  eases  brought 
under  the  anti-trust  art,  by  the  organi:(a- 
tion  of  a  circuit  court  of  at  least  three  ei^ 
cuit  judges,  where  such  mandate,  notwith- 
standing its  specific  directions  as  to  tiie 
■cope  and  character  of  the  decree  to  be  en- 
tered, aBorda  an  opportunity  to  the  defend- 
ante  to  submit  a  plan,  and  gives  to  the 
United  States  an  opportunity  to  be  heard 
En  opposition,  leaving  to  the  court  a  serious 
and  important  duty  to  be  discharged  in  any 
event,  and  especially  in  case  of  controversy 
on  the  subject. 


Butenitted    December    16,    1012.     Decided 
January  6,  1D13. 

ON  PETITION  for  a  Writ  of  Prohibition 
to   the   District   Judge   of   the   United 

States  for  the  Eastern  District  of  Missouri 
raising  the  question  of  his  power  as  a  sin- 
gle judge  to  enter  a  decree  pursuant  to  the 
mandate  of  the  Supreme  Court,  which  on 
appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 
had  reversed  a  decree  dismissing  a  bill  to 
enforce  the  provisions  of  tlie  Sherman  anti- 
trust act.  Writ  of  prohibition  to  issue. 
The  facts  are  stated  in  the  opinion. 

Attorney  General  Wlckenbam  and  Mr. 
Edward  0.  Crow  for  petitioner. 
Mi.  H.  8.  Frlest  for  reapondent. 
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7  •Mr.  Caiief  Jtutice  Wblte  delivered  the 
opinion  of  tbe  court; 

The  matter  before  ni  eoneems  the  exeon- 
tion  of  the  decree  in  United  Stfttee  v.  Ter- 
minal R.  Amo.  2E4  U.  S.  3S3,  50  L.  ed. 
810,  82  Sup.  Ct.  Rep.  607.  That  eaw, 
which  involved  violation*  of  the  Sherman 
nnti-tnut  act  [26  St&t.  at  L.  209,  chap. 
047,  U.  S.  Camp.  Stat.  ISOl,  p.  3200],  \ru 
eommenced  in  the  circuit  court  of  the 
United  Statei  for  the  eastern  diatriet  ot 
Uitaouri,  naa  there  decided  bj  foar  circuit 
judge*  in  consequence  of  tbe  filing  by  the 
Attorney  General  of  the  United  States  ot 
Uie  certificate  provided  for  by  the  act  of 
1S03,  commonly  knonn  aa  the  ezpeditiou 
act  (chap.  S44,  32  Stat  at  L.  823,  U.  S. 
Comp.  SUt  Supp.  IBll,  p.  13S3).  While 
the  case  was  here  pending,  tbe  Judicial 
Code  of  March  3,  1911  [36  Stat  at  L.  10S7, 
chap.  £31,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
128},  was  adopted,  and  hence  our  mandate 
waa  directed  to  the  diatriet  conrt  of  the 
United  States  for  the  eaatern  diatriet  of 
Uitaouri,  the  succeaaor  of  the  circuit  court. 

Upon  the  filing  of  the  mandate  in  that 
eourt,  the  judge  of  the  district  conrt  being 
diaqnalifled,  District  Judge  Trieber,  of  the 
district  court  of  Arkansaa,  waa  assigned  to 
■it  in  the  cause.  Disagreement  between  the 
partiea  having  arisen  as  to  what  plan  of 
reorganiution  should  be  adopted  to  carry 
«nt  tbe  raandttte  of  this  court,  and  the  court 
below  bnving  expretsed  its  intention  to 
adopt  by  a  final  decree  a  plan  to  which 
the  government  did  not  esBBnt,  objection 
was  made  bj  the  United  States  to  proceed- 
ing further,  upon  the  ground  thus  stated 
by  the  conrt  below  in  its  opinion: 

"As  a  certificate  under  the  expedition 
act  waa  Sled  when  the  action  was  originally 
Instituted,  the  decree  on  tbe  mandate  could 
not  be  entered  by  a  single  judge,  but  only 
by  at  least  three  circuit  judges,  in  con- 
fonnity  with  the  expedition  act  above  re- 
ferred  to."      [197   Fed.   447.] 

The  sugt^estiou  having  been  overruled 
9 1^  a  formal  order,  and  fruitless  effort  hav- 
•  fug  been  made  to  induce  action* by  tbe 
senior  circuit  judge,  who  was  also  the 
■enior  circuit  judge  who  had  participated 
in  the  original  decisEon  of  the  cause,  the 
Interposition  of  this  court  by  the  proceed- 
ing before  us  was  invoked.  The  judge  be- 
low, evidently  only  desirous  of  being  in- 
formed aa  to  his  duty,  after  leave  to  file  the 
•.pplieation  for  prohibition  was  here  grant- 
ed, has  submitted  the  Issue  on  the  opinion 
of  the  court  below  and  upon  printed  argu- 
ment for  both  parties,  as  if  on  a  return  to 
a  mie  to  show  causa  why  the  writ  should 
not  issue. 

In  refusing  to  apply  the  expedition  act 
ik  eonrt  below,  "aamming,  without  decid- 


ing, that  tbe  Jndidal  Code  does  not  repeal 
the  expedition  act,"  based  its  refusal  upon 
the  ground  that  the  proceeding  to  enforce 
tbe  mandate  of  this  court  was  not  within 
the  intendment  of  tbe  expedition  act,  be- 
cause not  a  matter  requiring  the  hearing 
contemplated  by  that  act.  This  view  was 
maintained  by  conclusions  as  to  the  general 
nature  of  the  du^  to  give  effect  to  a  de- 
cree already  rendered,  and  by  considera- 
tions based  upon  the  opinion  that  the  decre» 
of  this  court  was  so  specific  as  to  leave  no 
room  for  discussion,  and  therefore  to  afford 
no  occasion  tor  orgsniEing  a  tribunal  con- 
stituted in  accordance  nith  the  require- 
rnenis  of  the  expedition  act.  In  the  printed 
argument,  however,  upon  which  the  matter 
has  been  here  submitted,  the  action  of  th» 
court  is  sought  to  be  sustained  upon  a  mucb 
broader  ground;  t4s.,  that  as,  by  the  Judi- 
cial  Code,  the  circuit  courts  were  abolished, 
it  baa  become  no  longer  possible  to  organiE* 
a  court  in  accordance  with  the  expedition 
act,  because  that  act  by  implication  has 
been  repealed  by  the  Judicial  Code.  Thus, 
after  commenting  upon  the  provisions  of 
the  Judicial   Code,  it  is  said: 

"The  Judicial  Code  (§  1,  chap.  1)  pro- 
vides for  a  district  judge  for  each  diatriet 

"There  is  no  provision  for  the  exereiee 
of  any  judicial  authority  by  any  circuit 
judge,  except  by  special  appointment,  pur- 
suant to  tbe  provision  of  j  18,  chap.  I,  of» 
the 'Code.  He  then  derive*  his  power  from* 
such  appointment,  and  from  no  other 
source.  As  circuit  judges  they  have  no  au- 
thority in  the  enforcement  of  the  jurisdic- 
tion of  the  district  courts. 

"After  devolving  upon  the  district  eonrta 
tbe  jurisdiction  formerly  poeseased  by  tha 
abolished  circuit  courts,  the  code  (chap.  6> 
create*  a  circuit  court  of  appeals,  and  pro> 
vides    {5   117): 

"  There  shall  be  in  each  aireuit  a  court 
ot  appeals  which  shall  consist  ot  tbree 
judges,  .  .  .  which  shall  be  a  court  of 
record  with  appellate  jurisdiction  aa  here- 
inafter  limited   and   established.* 

"It  must  be  conceded,  in  view  of  tbl* 
legislation,  if  tbia  suit  was  now  instituted, 
it  could  only  be  beard  by  a  dletrigt  jndga 
unless  some  circuit  judge  should  be  appoint* 
ed  under  the  proTisions  ot  j  16,  chap.  1,  t» 
discharge  the  funetfona  of  a  district  judge, 
and  the  case  be  brought  before  him  in  that 
capacity." 

But  the  contention  Is  faulty,  because  al'- 
though  the  premise  upon  which  it  rests  bv 
conceded,  the  deduction  drawn  from  ft  is 
unwarranted-  It  is  of  eonrse  undoubted 
that  chapter  13  of  tbe  Judicial  Code,  while 
not  interfering  with  the  tenure  of  ofiloe  of 
the   edrcuit   judges,   abolished    tha   aliaaik 
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courti.  It  ia  ».bo  midoiibted  that  hj  thnt 
kct  the  district  courts  provided  for  were 
made  the  BucceaBora  of  both  th«  circuit  u>d 
distiicta  courts  which  had  theretofore 
•xuted,  and  were  in  a  general  lense  en- 
dowed with  the  jurisdiction  and  power 
theretofore  vested  in  such  prior  courta.  It 
is  moreover,  bejond  question,  that  the  stat- 
ute, white  contemplating  am  a  general  rule 
the  holding  of  district  courts  i>j  district 
judges,  and  as  a  general  rule  for  holding 
circuit  courts  of  appeal  by  circuit  judges, 
nevertheless  expressly  directs  when  the 
occasion  requires  (g  18)  the  assignment  by 
the  senior  judge,  or  the  circuit  justice,  or 
the  chief  justice,  of  a  circuit  judge  to  hold 
^  a  district  court,  and  endows  a  judge  so 
•  assigned  with  all'the  authority  of  a  dis- 
trict judge  (S  IS),  giving  power  in  esse 
of  such  designation  to  hold  separately  at 
the  same  time  a  district  court  in  such  dis- 
trict, and  to  discharge  all  the  judicial 
duties  of  the  district  judge  therein. 
43  14.)  The  statute  therefore  clearly  gives 
to  the  circuit  judges  the  rights  and  powers 
of  judges  of  the  new  district  courts,  and 
calls  such  powers  into  play  when  assigned 
according  to  law. 

The  question,  therefore,  reduces  itself  to 
this:  Were  the  special  provisions  of  the 
expedition  act,  requiring  in  a  particular 
class  of  case#  the  organization  of  a  court 
coQstitutad  in  a  particular  manner,  repealed 
by  the  Judicial  Code!  This  is  the  oulj 
question,  because  if  that  act  was  not  re- 
pealed by  the  Code,  then  its  provisians 
amount  to  an  assignment  by  operation  of 
law  of  the  circuit  judges  to  sit  as  judges 
of  the  district  court  for  the  purpose  of 
discharging  the  duties  imposed  by  the  act. 
When  the  issue  is  thus  narrowed,  solution 
is  readily  reached  by  the  application  of  the 
elementary  rule  that  a  special  and  par 
ticulnr  statutory  provision  affording  a  rem- 
edy for  particular  and  specific  cases  is  not 
repealed  by  a  general  !a«  unless  the  repeal 
be  express  or  the  implication  to  that  end 
be  irresistible.  Petri  v.  F.  E.  Crcelman 
Lumber  Co.  199  U.  S.  487,  407,  50  L.  ed. 
281,  2flO.  28  Sup.  Ct.  Rep.  133.  Tliat  the 
new  diatrlct  court  created  bj  the  judicial 
act  was  vested  with  the  duty  of  hearing  and 
disposing  of  the  casee  provided  for  in  the 
expedition  act  as  the  successor  of  the  for- 
merly existing  circuit  court,  as  we  have 
already  stated,  is  undoubted.  The  mere 
fact  that  the  expedition  act  in  terms 
refers  to  the  organization  of  a  circuit  court 
would  he,  as  a  general  rule,  under  the  cir- 
cumstances, of  no  importance,  and  becomes 
absolutely  without  significance,  in  riew  ol 
the  express  provision  of  chapter  13,  g  291, 
of  the  judicial  act,  saying:  "Wherever,  in 
any  law  not  embraced  within  this  act,  any 
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reference  is  made  to,  or  anj*  power  or  dul^ 
is  conferred  or  imposed  upon,  the  circuitS 
courts,  such  reference  ehall.'upon  the  talc- 7 
ing  effect  of  this  act,  be  deemed  and  held  to 
refer  to,  and  to  confer  such  power  and  im- 
pose such   duty  upon,   the  district  courts." 

The  expedition  act  being  therefore  still 
in  force,  and  its  provisions  being  appli- 
cable to  the  district  courts  which  the  Judi- 
cial Code  created,  we  think  the  court  below 
erred  in  concluding  that  the  United  States 
was  not  entitled  to  a  district  court  or- 
ganized in  the  mode  pointed  out  in  the  ex- 
pedition act,  unless  it  be,  as  stated  by  the 
lower  court  in  its  opinion,  the  subject  in 
band  was  of  such  a  character  as  not  to  he 
within  the  scope  of  the  expedition  acL 
Coming  to  consider  that  question  without 
going  into  any  elaboration,  we  are  of  opin- 
ion that  error  was  committed  in  to  holding. 
While  it  is  true  that  the  mandate  of  this 
court  gave  certain  specific  directions  as  to 
the  scope  and  character  of  the  decree  to  be 
entered,  it  alTorded  au  opportunity  to  the 
defendants  to  submit  a  plan  in  order  to 
carry  out  the  decree,  and  gave  to  tlie  United 
States  an  opportunity  to  be  heard  in  op* 
position  to  that  plan,  and  left  to  the  court 
a  serious  and  important  duty  to  be  dis- 
charged in  any  event,  and  es pec i ally  in 
case  of  controversy  on  the  subject.  These 
considerations,  we  think,  brought  the  sub- 
ject within  the  scope  of  the  expedition  act, 
and  justified  the  request  of  the  United 
States  that  the  case  tie  considered  and  a 
decree  entered  by  a  court  composed  as  pro- 
vided in  that  act. 

Writ  of  prohibition  to  issue. 


<m  u.  B.  m.) 
WILLIAM  a.  HANNUSI,  Appt, 

UNITED  STATES. 

Army  akd  Navt  (i  13*)— Pay  of  Naval 

Officer— Rbtiskmkkt. 

The  assimilative  provision!  of  the  Narf 
personnel  act  of  March  3,  1BS)9,  g  13  (30 
Stat,  at  L.  1007,  chap.  413,  U.  S.  Com|i. 
Stat.  1901,  p.  1072),  equalizing  the  pay  and 
allowances  of  officers  of  the  line  of  the 
Navy  and  those  at  officers  of  corresponding 
rank  in  the  Army,  cannot  be  held  to  repe^ 
the  provisions  of  U.  S.  Rev.  Stat.  §§  1454, 
1593,  (U.  8-  Comp,  Stat.  1901,  pp.  1023, 
1087),  under  which  naval  oflScera  retired 
on  furlough  pay  for  incapacity  not  of  serv- 
ice origin  shall  receive  only  one  half  the 
pay  to  which  they  would  have  been  entitled 
if  on  leave  of  absence  on  the  active  list, 
in  view  of  gg  8,  0,  II,  of  the  Navy  person- 
ne]    net,    retaining    and    adding    to    tha 
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standards  of  retirement  filed  for  naval  offi- 
eerB,  which  differ  from  those  fixed  for  tlie 

[Bi'  Note.— For  oOier  «■«.  set  ArmT  "d 
NSTT,  Cent.  Dig.  11  U-S;    Dm.  DIs.  I  IS.*] 

{So.  30.] 
Argued  December  9,  IBIS.  Decided  Janu- 
ary 6,  1812. 
APPEAL  from  the  Court  of  Claima  to  re- 
view a  judgment  granting  a  part  onlj 
of  the  relief  claimed  b;  the  petition  of  a 
Daval  officer  retired  on  furlough  pay  for 
incapacity  not  of  aervice  origin  for  addi- 
tional pay.    AfKrmed. 

See  same  case  below,  43  Ct.  CI.  320. 
The  facts  are  Btated  in  the  opinion. 
Mr.  George  A.  King  for  appellant. 
Mr.  Frederick  De  Conrcy  Fanat  and 
AseiBtaut     Attorney     General     Jolin     Q. 
0  Thompson  for  appellee. 

*  'Mr.  Chief  JuBtice  White  delivered  the 
opinion  of  the  court: 

By  an  order  dated  October  22,  IttOO,  the 
President  approved  the  finding  of  a  retiring 
board,  and  directed  "that  Lieutenant  Wil- 
liam G.  Hannum,  U.  S.  Navy  ...  be 
retired  from  active  service  and  placed  on 
the  retired  list  on  furlough  pay,  in  con- 
fonoitv  with  the  provisione  of  S  1*54  of  the 
Revised  Statutes  (U.  6.  Comp.  Stst.  1001, 
p.  10231."  Thereafter  Lieutenant  Hannum 
was  paid  the  compensation  fixed  by  g  1B93 
of  the  Revised  Statutes  (U.  S.  Corap.  Stat. 
1801,  p.  1037)  tfto.:  "One  half  of  the  pay 
to  which  they"  (officers  placed  on  the  re- 
tired list  on  furlough  pay)  "would  have 
been  entitled  if  on  leave  of  absence  on  the 
active  list." 

Upon  the  contention  that,  in  virtue  of  the 
opening  clause  of  i  13  of  the  personnel  act 
of  March  8,  1890  (30  SUt.  at  L.  1(107, 
chap.  413,  U.  S.  Comp.  Stat.  IflOl,  p.  1072) , 
providing  that  olGcerB  of  the  line  of  the 
Navy  shall  receive  the  same  pay  and  al- 
lowances as  offlcera  ol  corresponding  rank 
^in  the  Army,  this  action  was  brought  to 
S  recover  the  difference  between  the  sums  ae- 

*  tually  paid  to'I^entenant  Eannum  and  the 
pay  fixed  by  Rev.  SUt  S  1274  (U.  S,  Comp. 
But.  1901,  p.  906)  of  an  officer  of  corres- 
ponding rank  in  the  Army  when  placed  on 
the  retired  list;  via.,  70  per  cent  of  the 
pay  of  the  rank  upon  which  retired. 

The  court  of  claims  held  that  tbc  assimi- 
Uting  clause  of  3  13  of  the  personnel  act 
Applied  only  to  officers  on  the  active  list 
of  the  Navy,  and  did  not  repeal  the  prior 
law  respecting  the  pay  of  that  particular 
class  of  officers  compulsorily  retired  under 
I  I4G4,  Revised  Statutes,  for  incapacity  not 
leaulting  from  any  incident  of  the  service. 
Jm   othar  words,    the    aourt   decided   that 
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growing  out  of  the  differences  between  the 
distinct  clasBifi cat  ions  made  tor  the  retire- 
ment of  Kavy  oflicers,  and  tlie  pay  allowed 
to  such  retired  ofCii^ers  depending  upon  the 
cBuaea  for  retirement,  and  the  diHerences 
in  this  respect  existing  between  statutory 
regulations  as  to  the  retirement  of  Army 
officers,  that  the  provision  of  the  personnel 
act  had  not  repealed  the  specific  provisions 
as  to  the  retirement  of  Navy  officers  and 
the  retired  pay  to  which  such  officers  were 
entitled.  Applying  the  construHion  which 
it  thus  gave  to  the  statute,  the  court  denied 
the  relief  claimed,  except  for  the  sum  of 
$31.42,  balance  of  pay  due  for  a  short 
period  of  active  service  after  retirement, 
and  the  government  has  acquiesced  in  such 
allowance.     43   Ct.   CI.   320. 

We  think  the  court  was  right  in  theS 
view  which  it  took'of  the  so-called  personnel* 
act.  The  provisions  of  5S  8,  9,  and  11  of 
the  act  not  only  created  a  new  class  of  re- 
tired officers  of  the  Navy,  but  3  S  contains 
an  express  reference  to  "the  provisions  of 
law  now  in  force,"  relating  to  retirements 
in  the  Navy.  As  said  by  counsel  for  the 
government : 

"By  those  laws  the  pay  of  all  officers  re- 
tired for  age,  or  incapacity  resulting  from 
long  and  faithful  service,  or  wounds  or  in- 
juries received  in  the  line  of  duty,  or  from 
sickness  and  exposure  therein,  receive  76  - 
per  centum  of  the  sea  pay  of  their  rank  at 
the  time  of  retirement,  while  all  other  of- 
ficers on  the  retired  list  receive  one  half  the 
sea  pay  of  the  rank  held  by  them  at  the 
time  of  retirement  (Rev.  Stat.  §  1688,  U.  S. 
Comp.  Stat.  1001,  p.  1DS6),  except  officers 
retired  on  furlough  pay  for  incapacity  not 
of  service  origin,  who  receive  only  one  lialf 
the  pay  to  which  they  would  have  been 
entitled  if  on  leave  of  absence  on  the  active 
list  (SS  H54  and  1593)." 

It  thus  being  plain  that  the  attention  of 
Congress,  when  it  adopted  the  personnel 
act,  was  specially  drawn  to  the  existing 
statutory  regulations  relating  to  the  retire- 
ment of  Navy  officers  and  to  the  causes  for 
which  retirement  should  be  allowed,  and 
the  amount  of  the  retired  pay  of  such  offi- 
cers, and  that  provision  was  made  as  to 
these  subjects  varying  radically  from  the 
system  of  Army  retirement,  by  providing 
different  proportions  of  pay  for  different 
causes  of  Navy  retirement,  it  is  not  open, 
in  reason,  to  hold  that  Congress  intended  by 
the  provision  in  question  of  the  personnel 
act  to  destroy  the  legislation  which  it 
sedulously  incorporated  and  mode  a  part  of 
that  act.  In  other  words,  as  the  personnel 
act  itself  emphasizes  the  plain  intention  of 
Congress  not  only  not  to  destroy  the  stand- 
ards of  retirement  fixed  for  Navy  officers, 
but,  on  the  contrary,  to  retain  and  add  to 
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tluM*  ■tandardi,  aa  distinguUlied  from  th« 
.atandardB  of  retirement  Sxed  for  the  Army, 
Sto  think  the  cliiim  here  made  was  properly 
■  di»KlIowed.  Nothing  could  more  aptly  i1- 
Inatrate  the  neceuity  for  thig  conclusion 
than  by  directing  attention  to  the  result 
which  nould  incTltably  folloir  from  taking 
another  view.  Thus,  it  may  not  be  doubted 
that  the  expreaa  object  of  the  perionnel  act 
vas  to  give  a  right  of  retirement  for  long 
and  distiDguished  aervices,  for  wounds  con- 
tracted in  the  course  of  the  service,  aa  dis- 
tinguished from  the  ordinary  right  to  retire. 
And  jet,  [f  the  construction  of  the  statute 
now  urged  were  to  be  upheld,  it  would 
follow  that  an  aaeimilation  was  made  by  the 
personnel  act  not  only  between  the  pay  of 
officers  on  the  active  list  of  the  Navy  and 
those  of  the  Army,  but  also  between  officers 
of  the  Navj  themselves,  by  putting  on  a 
parity  as  to  retirement  and  retired  pay  all 
officers  of  the  Navy,  irrespective  of  the  meii- 
toriouB  or  nonmeritorious  character  of  their 
■ervicea,  and  despite  the  clear  distinction 
In  that  regard  expressly  provided  for  by 
the  terms  of  the  personnel  act. 
Affirmed. 

(IM  V.  8.  4M.) 

CHICAGO,  ROCK  ISLAND,  ft  PACIFIC 

RAILWAY  COMPANY,  Plff.  in  Err., 


Fedbbal 
Ii 

1.  Any  power  which  a  state  has  over  in- 
terstate commerce  because  of  eongreaaional 
inaction  ceases  to  exist  from  the  moment 
that  Congreu  exerts  its  paramount  author- 
ity over  the  subject. 

[Ba.  Nal*.— For  otbcr  caeai.  se*  Commsrei. 
OMt.  Dig.  I  S:    Dsc.  Dig.  |  8.*] 

OomniBcE  (J  8*)— Co!nT.tCTii*G8TATBAWD 
FXDERAL  Reoulatiohb— Statk  Dxkob- 
kAQB  Law. 

8.  Congress  has  so  taken  posseasion  of 
the  subject  of  the  delivery,  when  called  for, 
of  ruilroad  cars  to  be  used  in  interstate 
traflic,  by  the  provisions  of  the  act  of  June 
89,  ]e06  (34  Stat,  at  L.  6S4,  chap.  3501,  U. 
S,  Comp.   Stat.  Supp.   IBl],   p.   1288).   im- 

ring  a  specific  duty  upon  railway  carriers 
furnish  cars  for  such  traffic  upon  reason- 
able request,  and  giving  remedies  for  vio- 
lations of  that  duty,  as  to  invalidate,  when 
applied  to  cars  demanded  for  interstate 
transportattoQ,  the  provisions  of  Minn. 
Laws  1907.  chap.  23.  t  requiring  railway  com- 
panies to  furnish  freight  cars  on  demand. 
under  penalty  (or  each  day's  delay  not  due 
to  certain  excepted  causes. 

[Ed.  Note.— For  otber  cmcs.  m«  Commsros, 
Cent.  DLi.  i  S;    Dm.  DK-  I  8.*] 

[No.  25.1 

AigOMl  Navemb«r  S,  1012.     Decided  Jo&u- 
ai7  6,  leiS. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  RocIe  County  in  that  state  im- 
posing a  statutory  penalty  upon  a  carrier 
for  its  failure  to  furnish  freight  cars  on 
demand  to  be  used  in  interstate  traffic.  Re- 
versed and  remanded  for  further  proceed* 
ings. 

See  B 
N.  ^ 

Statement  by  Mr.  Chief  Justice  White:  S 
*A  statute  passed  by  the  legislature  of  the* 
state  of  Minnesota,  and  known  as  the  Min- 
nesota reciprocal  demurrage  law,  became 
effective  on  July  1,  1907.  Laws  of  Minne- 
sota, 1907,  chap.  23. 

The  law,  among  other  things,  made  it  the 
duty  of  a  railway  company  tuhject  to  its 
provisions,  on  demand  by  a  shipper,  to  fur- 
nish cars  for  transportation  of  freight,  at 
terminal  points  on  its  line  of  road  in  Min- 
nesota, within  forty-eight  hours,  end  at  in- 
termediate points  within  aevanty-two  hours, 
after  such  demand,  Sundays  and  legal  holi- 
days excepted.  For  each  day's  delay  in 
furnishing  care  when  so  demanded — except 
when  prevented  by  strike*,  public  calami- 
ties, accident,  or  any  cause  not  within  Um 
power  of  the  railroad  to  prevent — the  de- 
faulting company  was  made  liable  to  payS 
to  the  sbipper*(l  per  car,  together  with  the? 
damages  sustained  and  a  reasonable  attor- 

-^Ueging  that,  in  respect  of  delays  in  the 
deliveries    to    it   of   fourteen   freight   cars, 

pursuant  to  eight  applications  made  (or 
auch  cars  between  September  19,  1007,  and 
October  22,  1607,  the  1st  section  of  the  act 
in  question  bad  been  violated,  the  Hardwick 
Farmers  Elevator  Company,  defendant  in 
error  here,  commenced  this  action  in  a  dis- 
trict court  of  Minnesota  to  recover  from  the 
railway  company,  plaintiff  in  error  here, 
penalties  aggregating  $218  and  an  attor- 
ney's fee  of  SSO,  together  with  the  coata  and 
disbursements  of  the  action.  As  a  defense, 
the  railway  company  aet  up  that  the  can 
in  question  were  demanded  for  the  purpose 
of  interstate  traffic,  and  that  the  delays 
complained  of  were  occasioned  solely  by  an 
unusual  and  unprecedented  congestion  of 
trallie  and  a  consequent  scarcity  of  cars, 
arising  from  their  use  in  moving  traffic  and 
commerce  between  the  statea,  and  that  such 
delays  therefore  arose  from  causes  not  with- 
in the  control  and  power  of  the  company. 
It  was  also  claimed  that  if  the  atatute  in 
question  embraced  interstate  commerce,  and 
was  applied  to  the  requisitions  for  cars  re- 
ferred to  in  the  complaint,  it  would  be  re- 
pugnant to  the  commerce  clause  and  to  the 
due   process  and  equal  protection  datues 


=,,croogic 


CHICAOO,  R.  I.  4  P.  R.  CO.  t.  HAKDWICK  PAHMEBS  ELBT.  00. 


U1&. 

of  tilt  CkautitntfoD  of  tbe  United  States. 
Tht  ftcUon  wu  tried  to  a  jury.  Tbe  trial 
judge  refused  to  give  fnatructions  asked  for 
bj  tbe  railiraf  compan;,  embodjing  the  con- 
■titutional  objections  made  in  Its  answer. 
A  yerdlct  was  returned  for  tile  plaintiff  for 
tlie  amonTit  claimed,  iuclvding'  an  attorney's 
fee;  and  a  judgment  entered  on  tbe  verdict 
was  affirmed  by  the  supreme  court  of  the 
lUte.  ]10  Minn.  2S,  124  N.  W.  819,  19 
Ann.  Caa.  1088. 

Heure.  McNeil  T.  Sermonr,  Edward 
C.  Stringer,  and  Edward  3.  Stringer  for 
plalntift  in  error. 

Hr.  C.  H.  Chrlatopbersoa  for  defend- 
ant in  error. 

7  •  Mr.  Chief  Jostice  White,  after  making 
the  foregoing  statement,  delivered  tbe  opin- 
ton  of  the  court; 

The  argument  at  bar  has  been  primarily 
concerned  with  the  question  of  the  validity 
of  tbe  Minnesota  statute,  considered  as  hav- 
ing been  enacted  in  tbe  exercise  of  a  power 
assumed  to  exist  to  legislate  reasonably  in 
tbe  absence  of  action  by  Congress  on  the 
aubjeet  of  the  delivery  when  called  for,  of 
cars  to  be  used  in  interstate  traffic.  Thus, 
eonnsel  for  tbe  defendant  in  error  urges  the 
eoTTcetness  of  the  action  of  the  supreme 
court  of  Minnesota  in  sustaining  the  stat- 
ute, upon  the  hypothesis  that  Congress  had 
not  legislated  on  the  subject,  and  that  the 
set  was  a  reasonable  exertion  of  the  power 
of  tbe  state.  On  tbe  contrary,  on  behalf  of 
tbe  rnllroad  company  it  is  insisted  that 
even  upon  the  assumption  that  the  state 
had  power  to  deal  with  the  subject  for 
which  the  statute  provides,  in  the  absence 
of  legislation  by  Congress,  the  enactment  is 
nevertheless  void,  since  it  hut  expresses  a 
policy  which  by  penaliiatlon,  fines,  and 
foTfeitiires  will  substitute  for  a  free  and  un- 
restrained flow  of  commerce  a  Fervice  favor- 
ing a  particular  locality  and  shippers  with- 
in the  conHneB  of  one  state,  to  the  disad- 
vantage of  others.  We  are  not,  however, 
called  upon  to  lest  the  merits  of  these  con- 
flicting contentions,  since  we  are  of  opin- 
ion that  by  the  act  of  June  29,  1306,  known 
aa  the  Hepburn  act  {Si  Stat,  at  L.  S34, 
chap.  369J,  U.  8.  Comp.  Stat.  Supp.  J911, 
p.  12SS],  amendatory  of  the  act  to  regu- 
late commerce,  Congress  has  legislated  con- 
cerning the  deliveriea  of  can  in  interstate 
commerce  by  carriers  subject  to  the  act. 

In  tbe  original  act  [24  Sut.  at  L.  379, 
ebap.  104,  U.  8.  Comp.  Stat  Supp.  1011, 
p.  12B4]  to  regulate  commerce  the  term 
"transportation"  was  deolared  to  embrace 
all  instrumentalities  of  shipment  or  car- 
riage.   By  the  Hepburn  act  it  waa  declared 


that    the 


"transportation"    (italiee 


'"shall  include  cars  and  other  vehicles  and* 
all  instrumentalities  and  facilities  of  ship- 
ment or  carriage.  Irrespective  of  ownership 
or  of  any  contract,  express  or  implied,  for 
the  use  thereof,  and  all  servioea  in  connec- 
tion with  the  receipt,  delivery,  elevation, 
and  transfer  in  transit,  ventilation,  refrig- 
eration or  icing,  storage,  and  handling  of 
property  transported;  and  it  tJutll  be  th« 
duty  of  eoery  eerri«r  tvbjoei  to  the  prooi- 
riotw  of  this  act  to  provide  and  fumia\ 
eueh  tranapartation  upon  rtatonable  r«guest 
therefor,  snd  to  establish  through  routes 
and  just  and  reasonable  rates  applicable 
thereto."     [J  1.] 

Tbe  purpose  of  Congress  to  epecifleallj 
impose  a  duty  upon  a  carrier  in  respeet  to 
the  furnishing  of  cars  for  Interstate  traffic 
is,  of  course,  by  the«e  provisions  clearly  de- 
clared. That  Congress  was  specially  con- 
cerning itself  with  that  subject  is  further 
shown  by  a  proviso  inserted  to  supplement 
g  1  of  the  original  act,  imposing  the  duty 
under  certain  circumstanoes  to  furnish 
switch  connections  for  interstate  traffie, 
whereby  it  is  specifically  declared  that  the 
common  carrier  making  such  connections 
"shall  furnish  cars  for  the  movement  of  such 
traffic  to  the  best  of  its  ability,  without  dis- 
crimination in  favor  of  or  against  any  luell 
shipper."  Not  only  is  there  then  a  specifio 
duty  imposed  to  furnish  car*  for  interstate 
traffic  upon  reasonable  request  therefor, 
but  other  applicable  aectiona  of  the  net  to 
regulate  commerce  give  remedies  for  the 
violation  of  that  duty.  Thus,  by  |  8  It  i* 
provided  "that  In  ease  any  common  carrier 
subject  to  the  provisions  ot  this  act  .  .  . 
shall  omit  to  do  any  act,  matter,  or  thing 
in  this  act  required  to  be  done,  such  com- 
mon carrier  shall  be  liable  to  the  person  or 
persons  injured  thereby  for  the  full  amount 
of  damages  sustained  in  consequence  of  any 
inch  violation  of  tbe  provisions  of  this  ae^ 
together  with  a  reasonable  counsel  or  at- 
torney's fee,  to  be  fixed  by  the  court  in 
every  caee  of  recovery,  which  attorney's  fee^ 
sbRlI  be  taxed  and  collected  as  part  of  the^ 
coita  in  the  ease."  *  Further,  by  g  0  an  elec-* 
tion  is  given  to  either  malce  complaint  to 
the  Interstate  Commerce  Commiasion  or  to 
bring,  in  a  designated  court,  an  action  for 
the  recovery  of  damages;  and  by  |  10  it  is 
made  a  criminal  offensa  for  an  emplt^eo  of 
a  corporation  carrier  to  'Svilfully  omit  or 
fail  to  do  any  act,  matter,  or  thing  in  this 
act  required  to  be  done." 

Am  l^slation  eonceming  tbe  delivery  o( 
ears  for  tbe  earriage  of  intentate  traffle 
waa  elearly  a  matter  of  Interatate  com- 
merce regulatfon,  even  if  auch  subject  wu 
embraced  within  that  elaes  ol  powen  Mn> 
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eeraing  vbich  tbe  itate  had  a  right  to  exert 
it«  Autharitj  in  the  abseDce  of  legislation  by 
CongresB,  it  mtut  follow,  in  consequence  of 
the  action  of  Congress  to  which  we  have  re- 
ferred, that  the  power  of  the  atate  aver  tbe 
subject-matter  ceased  to  exist  from  the 
moment  that  Congresa  exerted  its  para- 
mount and  all-embracing  authority  over  the 
subject.  We  say  tlis  because  the  elemen- 
tary and  long-settled  doctrine  is  that  there 
can  be  no  divided  authority  over  Interstate 
commerce,  and  that  the  regulations  of  Con- 
gress on  that  subject  are  supreme.  It  re- 
sults, therefore,  that  in  a  case  where,  from 
the  particular  nature  of  certain  subjects, 
the  state  may  exert  autborily  until  Con- 
gress acts,  under  the  assumption  that  Con- 
gress, by  inaction,  has  tacitly  authorized  it 
to  do  so,  action  by  Congress  destroys  the 
possibility  of  such  assumption,  since  sucb 
action,  when  exerted,  covers  the  whole  field, 
and  renders  the  state  impotent  to  deal  with 
a  subject  over  which  it  bad  no  inherent,  but 
only  permissive,  power.  Southern  R.  Co.  v. 
Beid,  222  U.  S.  424,  SO  h.  ed.  257,  32  Sup. 
Ct,  Rep-  140. 

The  judgment  of  tbe  Supreme  Court  of 
Minnesota  must  therefore  be  reveTsed,  and 
the  ease  remanded  for  further  proceedings 
not  inconsistent  with  this  opioioii. 

Judgment  reversed. 


(»  U.  8.  Ql.) 

ELZiA   ANDERSON,    Administratris,   etc., 
PUT.  in  Err, 

J.  PAUL  SMITH. 

Master  and   Servant  (i  286*)— Dibected 

\'eBOICT— E  V I DEK  CK, 

The  court  properly  directs  a  verdict  for 
defendant  in  an  action  to  recover  damages 
from  an  employer  for  the  death  of  an  em- 
ployes alleged  to  have  been  caused  by  the 
employer's  failure  to  exercise  reasonable 
care  to  provide  proper  appliances  or  a  safe 
place  for  tbe  woric,  where,  adopting  the  view 
of  the  evidence  most  favorable  to  the  plain- 
tiff, it  affords  not  even  a  ahadow  of  ground 
for  concluding  that  the  injury  suffered  was 
caused  by  the  employer's  negligence  in  these 

[eT"  Note.— For  other  cases,  ■«  Marter  anfl 
esrvant.  Cent.  Dig.  ti  1001,  iAm,  lOOS.  IIBO-IOIS. 
lOlT-1033, 1IHS-1H2.  lOM.  lOM-tOSO;  Dec.  Die  |  m.*] 

[No.  61.] 

Argued  December  17,  1012.    Decided  Janu- 
ary 6,  1913. 

IN  ERROR  to  the  Court  of  Appeals  of  tbo 
District  of  Columbia  to  review  a  judg- 
ment, which  offlrmed  a  judgment  of  the  Su- 
preme Court  of  the  District  entered  upon  a 
verdict  directed  in  favor  of  the  defendant 
la  a  negligence  action.  Affirmed. 
See  same  case  below,  35  App.  D.  C  03. 


Messrs.  Ijeonard  J.  Mather  and  John 
Doyle  Carmody  tor  plaintiff  in  error. 

Messrs.  H.  Prescott  Qatley,  Samuel 
Maddox,  and  Barry  Mohun  for  defendant  in 


•  Memorandum  opinion,  by  direction  of  th«* 
court,  by  Mr,  Chief  Justice  White: 

Charles  P.  Anderson  waa  one  of  several 
workmen  engaged  in  tearing  down  an  old 
building  in  Georgetown,  in  tbe  District  of 
Columbia.  Tbe  building  had  been  demol- 
ished aa  far  as  the  first  floor,  and  it  became 
necessary  to  take  down  a  large  door  frame. 
While  Anderson  was  engaged  with  others 
in  that  work  the  frame  fell  upon  him  and 
caused  injuries  from  which  he  died.  An 
administratrix  was  appointed  and  brought 
this  action  against  the  employer  of  Ander- 
son to  recover  damages,  baaing  tbe  right  of 
action  upon  alleged  negligence  in  failing 
"to  provide  a  reasonably  fit,  proper,  and 
safe  place"  for  Anderson  to  work,  and  also 
in  failing  "to  furnish  reasonably  fit  and 
proper  machinery,  reasonably  adequate  and 
sufficient  tackle  or  implements,  or  a  reason- 
ably safe  and  proper  number  ol  men  for 
the  removal  of  such  door  frame."  At  the 
trial,  on  the  close  of  the  evidence  for  the 
plaintiff,  tbe  court,  being  of  opinion  that 
there  was  an  utter  failure  of  the  proof  to 
sustain  the  allegations  of  negligence,  di- 
rected tbe  jury  to  return  a  verdict  for  tbe 
defendant,  and  the  judgment  entered  on  the 
verdict  was  afBrmed  by  the  court  of  appe*lt 
of  the  District.  (35  App.  D.  C.  03).  Thia 
writ  of  error  was  then  prosecuted. 

Without  attempting  to  state  tbe  evi- 
dence, we  think  there  is  no  room  whatever 
for  the  contention  that  the  court  below  erred 
in  affirming  the  action  of  tbe  trial  court  in 
taking  the  caae  from  tbe  jury.  We  say  thii 
because,  adopting  the  view  most  favorabU 
to  the  plaintiff  of  the  evidence,  it  affords 
not  even  a  shadow  of  ground  for  concluding 
that  the  injury  suffered  was  caused  by  tha 
failure  of  the  master  to  perform  tbe  positive 
duty  resting  on  him  to  exercise  reasonable 

.re  to  provide  a  safe  place  for  the  work 

'  proper  appliances. 

AfErmed. 


(at  o.  8.  tu.) 
ILLINOIS   CENTRAL   RAILROAD    COM- 
PANY OF  THE  STATE  OF  ILLINOIS, 

PIff.  in  Err., 

HENDERSON  ELEVATOR  COMPANY. 

-  Interstate  Fbeiohi 

-  esbonboub    quota- 

The  erraneona  quotation,  by  the  agent  of 
nb  interstate  railway  carrier,  of  a  loner 
freight  rate  for  an  interstate  shipment  than 
the  rate  fixed  by  the  published  tariff  on 

1.  Diss.  IMT  la  data,  A  Bv'r  iBdnsi 
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ffle  with  the  Interstate  ConinieTce  Comni)*- 
■ion,  gives  no  right  of  action  to  a  sliipper 
wbo  suatalui  injur;  b;  acting  on  the  laith 
of  the  quoted  rate,  although  such  tariff  was 
not  posted  or  on  file  in  the  carrier'*  local 
■tatio 


Argiied  and  •ubmitted  December   10,   1B12. 
Decided  January  6,  1S13. 

JK  EEftOH  to  the  Court  of  Appeals  of  the 
State  of  Kentuekj  to  review  a  judgment 
whieb  affirmed  a  judgment  of  the  Circuit 
Court  of  Henderson  Countj  in  thst  state 
in  favor  of  plaintiff  in  an  action  bj  a  ship- 
per to  recover  damages  sustained  bj  him  as 
tbe  result  of  an  erroneous  quotation  of  an 
tnterstate  freight  rate.     Reversed. 

See  same  case  below,  13S  Kj.  220,  127 
B.  W.  77». 

Uessrs.  Eldmnnd  F.  Trabne  and  Blewett 
Lee  for  plaintiff  in  error. 

Uessrs.  James  W.  Clay,  J.  F.  Clay, 
and  A.  Y.  Claj'  for  defendant  in  error. 

7     Memorandum  opinion,  by  direction  of  tbe 
court,  by  Mr.  Chief  Justice  White: 

The  Henderson  Elevator  Company,  de- 
fendant in  error,  as  plaintiff  below,  brought 
this  action  to  recover  damages  from  the 
r&ilroad  company,  the  plaintiff  in  error,  be- 
cause of  a  loss  alleged  to  hsve  been  sue- 
tained  by  an  erroneous  quotation  by  the 
agent  of  the  railroad  company  of  the  freight 
rate  on  corn  ebipped  in  interstate  commerce 
from  the  station  of  tha  railroad  company 
at  Henderson,  Kentucky.  A  rate  of  10  cents 
per  hundred  pounds  was  quoted  by  the 
agent  when  in  fact,  the  rate  as  fiied  by  the 
published  tariff  on  file  with  the  Interstate 
Commerce  Commission,  and  effective  at  the 
time,  was  13J  cents  per  hundred  pounds. 
On  the  trial  before  a  jury  tbe  court  in- 
■tructed  that  If  tbe  lost  sustained  by  the 
plaintiff  "waa  oecaaloaed  and  brougbt  about 
by  defendant's  failure  to  have  posted  or  on 
file  in  ita  office  in  Henderson,  Kentucky, 
its  freight  tariff  rate  in  question,  and  by 
reason  of  any  erroneous  quotation  of  de- 
^fendant  of  ita  freight  rate  from  and  to  tbe 
7  points  in  question,  of  which  plaintiff 'com- 
plains," there  should  be  a  verdict  for  the 
plaintiff.  A  verdict  having  been  rendered 
for  the  plaintilT  in  accordance  with  this  in< 
struction,  and  the  judgment  entered  thereon 
having  been  subsequently  affirmed  by  the 
eourt  of  appeals  of  Kentucky  (138  Kr.  220, 
127  8.  W.  7TII),  this  writ  of  error  was  sued 

It  is  to  us  clear  th"*  the  action  of  tha 
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eonrl  below  In  afHrniing  the  judgment  of  tha 
trial  court,  and  the  reasonB  upon  which  tiutl 
action  was  based,  were  in  conflict  with  tlia 
rulings  of  this  court,  interpreting  and  ap- 
plying the  act  to  regulate  commerce.  Nsw 
York  C.  ft  H.  R.  R,  Co.  r  United  StatM, 
212  U.  S.  604,  53  L.  ed.  027,  29  Sup.  Cb 
Rep.  300;  Texss  &  P.  R.  Co.  v.  Mugg,  202 
U.  S.  242,  BO  L.  ed.  1011,  28  Sup.  Ct.  Rep. 
828;  Gulf,  0.  ft  S.  F.  K.  Co.  t.  Hefley,  168 
U.  S.  08,  39  L.  ed.  910,  16  Sup.  Ct.  Rep. 
802.  That  the  failure  to  post  does  not 
prevent  the  case  from  being  controlled  by 
the  settled  rule  estabiiBbed  by  the  eases  re- 
ferred to  is  now  beyond  question.  Kanaaa 
City  Southern  R.  Ca  v.  Albera  Commission 
Co.  223  U.  S.  694  (a),  C6  L.  ei  667,  32 
Sup.  Ct.  Rep.  316. 
Reversed. 


CITY  OF  CHICAGO  et  al. 

Courts  (S  3M*)— Ebrob  to  Statb  Court 

—  Fbdebal  QUBSTion  —  Statutobt  Com- 
STRUcnoN. 

1.  A  judgment  of  the  highest  state  eoart 
that  the  claim  of  a  policeman  who  has  been 
dropped  from  the  pay  rolls,  that  he  was  an 
officer  of  the  classified  service,  and  could  not 
be  summarily  removed  from  office  without 
denying  bim  due  process  of  law,  was  not 
well  founded,  because,  upon  a  proper  con- 
struction of  tbe  state  statutes,  the  ofBoer 
wse  not  in  the  classified  service,  and  was 
therefore  subject  to  removal,  presents  no 
Federal  question  which  will  sustain  a  writ 
of  error  from  the  Ferierai  Supreme  Court. 

[Ed.  NolB.— y-or  otter  cans,  tea  Courts,  Cant. 
Dig.   li  ]«9-l(m;    Dm.  Dlt.  |  3M.>1 

CouBTg  (I  394*)— Erbob  to  Stati  Coubt 

—  PIDBBAI.  QUBSTlOn  —  Dbcibioh  om 

NoH- Federal  Gbourd. 

2.  A  judgment  of  a  state  court  denying 
the  petition  for  a  writ  of  mandamus  to  com- 
pel the  restoration  to  the  pay  rolls  of  the 
name  of  a  policeman  who  had  been  removed 
from  offiee,  whieb  rests  in  part  upon  tha 
ruling  tbat  the  right  to  the  relief  prayed 
was  In  any  event  barred  by  long  delay  and 
laches,  cannot  be  reviewed  by  a  writ  of 
error  from  the  Federal  Supreme  Court,  tU- 
though  it  was  contended  that  he  was  denied 
due  nrocesB  of  law  bv  tiis  HiimmHrv  removal. 

[Ed.  Nets.— 7ar  otlie'r  cssag,  see  Caerts,  Cent. 

Dit.  li  iow-i«7:  IMC  Dir  g  SW.1 

Courts  (f  394*)--Ebbob  to  Statk  Coubt 

—Jurisdiction— QuKBTiON  Not  Involv- 

KD  IN  Rbcobd. 

3.  The  question,  What  rights,  If  any,  of 
a  policeman  In  a  pension  fund  are  protected 
by  the  Federal  Constitution  T  is  not  so  in- 
volved in  a  proceeding  by  mandamus  to 
compel  the  restoration  to  the  pay  rolls  of 
the  name  of  a  policeman  who  had  been  sum- 
marily removed  from  oilice.  as  to  sustain 
a  writ  of  error  from  the  Federal  Buprem* 

Deo.  *  An.  D1|S.  UOT  to  dsts,  A  Rep'r  IndsiM-  - 
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Submitted    December     Id,     1S12.      Decf^Ml 
Jtiniury  6,  1S13. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  mtiioii  to  review  a.  judgment 
which  aSirmcd  t.  judgment  of  the  Superii 
Court  of  Coolc  County  in  that  atatfl  denying 
»  petition  for  a  writ  of  mandamui  to 
pel  the  reatoration  to  the  pay  roll*  of  the 
name  of  a  poliMmao  who  bad  been 
marily  removed  from  otSce.  Diamlsiad  for 
want  of  juriadiction. 

See  aame  caae  below,  240   III.  26,  S2  N. 
B.  691. 

bleMra.  William  H.  Sexton  and  John 
W.  Beckwlm  for  plaintiff  in  error. 

Ueurs.  Allen  B.  Chllcoat  and  St«plii 
A.  Day  for  defendant  In  error. 

y  'Memorandum  opinion,  by  direction  ot  tbe 
Murt,   by  Mr.  Chief  Justice  Whits: 

Upon  tbe  aaaertion  that  he  had  been 
wrongfully  dropped  "from  tbe  pay  roll  of 
the  policemen  of  the  city  of  Chicago," 
plaintiff  in  error  commenced  proceedings 
mandamus  in  tbe  itate  court  to  compel  the 
placing  of  bit  name  upon  the  aaid  pay  rolla, 
to  tlie  end  that  he  might  thereafter  draw 
the  pay  alleged  to  be  due  him  ae  a  police 
patrolman  "as  the  other  police  patrolmen 
Id  said  city  of  Chicago  are  paid."  This 
writ  of  error  is  prosecuted  to  a  judgment 
of  the  supreme  court  of  Illioois  (249  111. 
2e,  S2  N.  E.  691],  affirming  a  judgment 
sustaining  a  demurrer  to  the  petition  la 
mandamus  and  denying  the  writ. 
S  Among  other  contentions  made  by  the 
f  plaintiff  in  error'and  pasaed  upon  by  the 
■upreme  court  of  Illinois  was  one  to  tbe 
«ffect  that  be  had  become  an  officer  of  the 
elasiiBed  service,  and  entitled  to  the  pro- 
tection against  removal  conferred  by  an  act 
styled  the  civil  service  act,  and  that  hence 
his  removal  from  office  without  written 
charges  preferred  against  him,  and  without 
notice  and  an  opportunity  to  be  heard, 
amounted  to  a  denial  ot  due  process  of  law 
within  ttie  purview  of  tbe  state  Constitution 
and  of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States.  But  tbe  eourt 
below  held  these  claims  not  maintainable, 
on  the  ground  that,  upon  a  proper  eonatnw- 
tlon  of  the  state  atatutea,  the  petitioner 
waa  not  in  the  claMlfled  Mrvloe,  and  waa 
«ab]eet  to  removal.  Thli  mllng  Is  binding 
npoD  ua  and  presents  no  Federal  question. 
Taylor  v.  Beckham,  178  U.  8.  S48,  44  L.  ed. 
1187,  20  Sup.  Ot.  Rep.  890,  1009.  Even, 
^.      •Forol 


OoB.  Tmit, 

Ut  Ubarty  to  disregard 
the  action  of  the  state  eonrt  and  attribute 
to  the  plaintiff  ia  error  the  ■tatoa  claimed 
by  him,  as  in  addition  the  court  below  held 
that  the  right  to  the  relief  prayed  waa  In 
any  event  barred  by  long  delay  and  lachea, 
this  would  be  aufficient  to  pre* ent  ua  from 
reviewing  tbe  alleged  F«leral  question. 
Moran  v.  Horsky,  178  U.  B.  200,  207,  44 
L.  ed.  1038,  1030,  20  Sup,  Ct.  Rep.  686. 
It  is  strenuously  Insisted  in  argumentthat 
the  plaintiff  in  error  was  entitled  to  pat^ 
tlcipate  in  a  police  pension  fund  to  which 
he  had  contributed  from  bla  wages  for  a 
long  period  ot  time,  and  therefore  to  re- 
move him  was  additionally  to  deprive  bim 
of  property  without  due  process  of  law, 
in  violation  of  the  14th  Amendment.  But 
the  speclflc  relief  prayed  waa  a  writ  of 
mandamus  to  restore  plaintiff  in  error  to 
the  pay  rolls  aa  a  policeman.  What,  if  any, 
rights  in  the  pension  fund  referred  to  wore 
protected  by  the  Conititution  of  the  United 
States  we  therefore  may  not  here  eonaider, 
and  that  question,  from  a  federal  point  ol 
view,  is  not  concluded  by  the  judgment  di*- 
miasing  the  writ  of  error  wbiob  we  shall 

Writ  of  error  dlamiased. 


(m  V.  8.  151.) 
PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  CHARLES  H.  QERBCH,  PIS. 
in  Err., 

CITY  OF  CHICAQO  et  aL 


&  writ  of  error  from  the  Federal  Supreme 
Court  to  the  highest  court  of  a  state  must 
he  dismiHsed  where  tbe  record  does  not  con- 
tain the  final  judgment  to  which  the  writ 

t  error  U  directed. 

^[Ed.   NoM-^For  Mhrn^^caaaj^  jee  ApMal  s 
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(No.  474.] 


Submitted    December    10,    1012.     Decided 
January  8,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Superior 
Court  ot  Cook  County  in  that  State  denying 
a  petition  for  a  writ  of  mandamus  to  com- 
pel the  restoration  to  tbe  pay  rolls  of  tbe 
name  of  a  policeman  who  bad  been  niin- 
marily  removed  from  offlce.  Dismissed  for 
want  of  jurisdiction. 

below,  2E0  111.  551,  OS  V. 
E.  830. 
Uessrs.  William  H.  Seston  and  Jobu 
for  plaintiff  in  error. 

t.  Dies.  IMI  to  asta.  t  Rap'r  lodUcM 
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7  Uemontndum  opinion,  by  direction  of  the 
Murt,  bj  Mr.  Chief  Justice  Wilte: 

Thla  it  a  companion  com  to  Pretton  t. 
Chicago,  No.  103,  Jtut  ditpoMd  of  [226  IT. 
&  M7,  67  L.  ad.  — ^,88  Sup.  Ct.  B«p.  1771. 
Unlike  the  record  in  the  Preston  Case,  bov- 
ever,  tbe  record  in  this  case  does  not  con- 
tain the  final  judgment  to  which  the  writ  of 
error  is  directed.  As  we  cannot  assume 
that  a  judgment  was  in  fact  entered  in  the 
■nprame  court  of  Illinois,  it  results  that  we 
are  without  authoritj  to  exert  jurisdiction. 

Writ  ol  error  dismiaied. 


(SS  D.  B.  no.) 

EL  PASO  t  SOUTHWESTERN  RAILWATi 

COMPANY,  PIS.  in  Err., 


EICHEX  A  WEIKEL,  i 


Cohbtb  0  S94*)— Ebbob  to  State  Coubt 
— Fkdekal  Qdibtion— How  Kaibed. 
I.  A  Federal  right,  privilege,  or  immuni^ 
«ras  not  "apecially  set  up  or  claimed"  nitb- 
in  tho  meaning  of  U.  S.  Rev.  Stat  fi  TOQ 
(U.  S.  Comp.  Stat.  1901,  p.  676),  governing 
writs  ol  error  from  the  Federal  Supreme 
Court  to  a  state  court,  hj  the  repeated  in- 
■istetice,  in  an  action  for  a  breach  of  con- 
tract, that  the  rights  of  the  parties  should 
be  determined  according  to  the  law  of  the 
territory  of  New  Mexico,  where  the  contract 
was  made  and  was  to  be  performed,  that 
such  law  was  to  be  ascertained  from  the  re- 

Krted  decisions  of  tbe  Federal  Supreme 
iirt,  and  that  under  those  decisions  cer- 
tain clauses  that  gave  finality  to  the  deci- 
sion of  the  defendant's  engineer  were  valid 
and  binding,  and  that  plaintiff's  action  wsa 
foreclosed  thereby,  where  it  was  not  sug- 
gested that  in  so  insisting  defendant  wait 
asserting  or  relying  upon  any  right,  privi- 
itge,  or  immunity  derived  from  tbe  Fed- 
eral Constitution  or  laws,  and  the  state 
courts  do  not  appear  to  have  passed  upon 
any  such  question. 

"rSd.  Nota.— For  oltaer  cases,  f^c-e  Courti,  Ceut. 
Dls-    H  lOa-ltm;    Dm.   Dig.  |  134.*] 

CoTTRTS  (I  8M*)— Ebbob  to  State  Codbt 
— FCD^ui.  Qukbtion-'Wbe&b  RaiBED. 
£.  Th«  assertion  of  Federal  rights  in  an 
unsuccessful  spplicstion  to  the  highest  court 
of  a  state  for  a  writ  of  error  directed  to  an 
intermediate  appellate  court  raises  no  ques- 
tion which  will  sustain  a  writ  of  error  from 
the  Federal  Supreme  Court  to  the  inter- 
mediate state  court. 

[Ed.  Not*.— Tor  other  eu«.  (••  Conrta. 'Csnt 
DIS.  H  lOM-lPTT;    Dk.  Die.  I  >H.*1 


[No.  £52.] 


Argned  Decemter  3,  1012.     Decided  Janu- 
ary J3,  1313. 


IN  ERROR  to  the  Court  of  Civil  Appsal* 
for  tbe  Fourth  Supreme  Judicial  Dis- 
trict of  the  State  of  Texas  to  review  a  judg- 
ment which  afllrmed  a  judgment  of  the  Dis- 
trict Court  of  El  Paso  County  in  that  state 
in  favor  of  plaintiff  in  an  action  for  a 
breacli  of  contract.  Dismissed  for  want  o£ 
jurisdiction. 

See  same  case  below,  —  Tez.  Civ.  App.  —f 
130  S.  W.  922. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Aldla  B.  Browne,  W.  C.  Ke^n, 
Alexander  Britton,  and  Evans  Browns  for 
plaintiS  in  error. 

Messrs.  Philip  W.  Frej,  Waters  Davis, 
James  M.  Ooggin,  and  Richard  F.  Burgea 
for  defendanta  in  error. 


*  Mr.  Justice  Pitney  delivered  tbe  opinion* 
of  the  court: 

Writ  of  error  sued  out  under  3  TOO,  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  p.  676),  to 
review  a  judgment  of  the  court  of  civil  ap- 
peals, that  being  {he  highest  court  of  tbe 
state  in  which  a  decision  in  the  suit  could 
be  bad,  because  the  supreme  court  of  Texas 
denied  a  petition  for  writ  of  error  to  re- 
view the  judgment  in  that  court. 

Tbe  action  was  brought  by  defendants  in 
error  in  the  district  court  of  El  Paso  coun- 
ty, Texas,  to  recover  damages  for  certain  al- 
leged breaches  of  contract  committed  bj 
tbe  railroad  company,  now  plaintiff  in 
error.  Damages  were  recovered  according* 
ly,  and  the  judgment  awarding  them  was 
affirmed  by  Uia  court  of  civil  appeals.  130 
S.  W.  922.  Whether  the  jurisdiction  ofS 
this  court  ic*proper]y  invoked  depends  upon* 
whether  any  Federal  right  or  immunity  was 
duly  sat  up  or  claimed  by  the  plaintiS  in 
error   In   the   state   eourt,   and   there   over- 

The  controversy  in  suit  arose  out  of  a 
written  contract  between  the  parties,  where- 
by the  railroad  company,  owner  of  a  rail- 
road located  in  the  then  territory  of  New 
Mexico,  for  the  purpose  of  procuring 
crushed  stone  ballaat  from  a  quarry  owned 
by  it  and  situate  in  the  territory,  agreed  to 
provide  a  emshing  and  quarry  plant  capa- 
ble of  producing  1,000  cubic  yards  of 
ballast  in  ten  hours,  with  the  necessary  ap- 
purtenances and  equipment,  including  coal, 
vrater,  and  railroad  cars,  and  the  defend- 
ants in  error  agreed  that  with  and  from 
said  plant  they  would  quarry,  crush,  pre- 
pare, and  deliver  ballast  at  the  rate  of  TGO 
cubic  yards  for  each  day's  work,  at  priasa 
fixed  by  the  contract.  The  contract  ctm- 
tained  a  clause  providing  that  monthly 
payments  to  the  extent  of  90  per  centum  of 
the  engineer's  estimates  should  be  made  to 
the  defendants  in  error  during  the  progrsM 
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of  tbe  irork,  with  a  final  pBTineut  at  tbe 
oompletion  of  tbe  whole  work  contemplat- 
ed, "upon  ibe  certificate  of  the  conipaii7'B 
engineer  of  maintenance  of  waj  tbat  the 
contractor  has  acceptably  diacharged  all  of 
bia  obligatiODa  under  this  agreenient  in 
eonformitv  to  the  following  ipecifl  cation  ft." 
Also  the  following,  appended  to  the  speciS- 
cationa;  "The  decision  of  the  companjr's 
engineer  of  maintenance  of  way  a  hall  be 
final  and  conclusive  in  any  diapute  which 
may  arise  between  tbe  partict  to  this  agree- 
ment relative  to  or  touching  tne  aame;  and 
each  of  tbe  parties  hereto  waives  any  right 
of  action,  suit  or  suits,  or  other  remedy  in 
law  or  otherwise,  by  virtue  of  the  cove- 
nan  ta  herein,  ao  tbat  the  decision  of  said 
engineer  of  maintenance  of  way  shall,  in 
tbe  nature  of  an  award,  be  final  and  con- 
elusive   on   the   rights   and  claima   of   said 

Tbe  plaintiffs,  in  tbeir  petition,  set  up 
annmeroua  grounds  of  action.  So  far  as 
rthey  were  submitted  to  the  jury  theywere 
summarized  by  the  trial  Judge  aa  foUowa: 
PlaintifTa  alleged  that  the  defendant  failed 
to  furnish  a  crusher  plant  of  the  capacity 
agreed  to  be  furnished,  that  the  plant 
act  nail  7  furnished  was  of  much  less  ca- 
pacity, and  that  instead  of  furnishing  coal 
and  water  of  a  quality  reasonably  suf- 
ficient and  suitable  for  the  purpose  of 
operating  the  plant  and  quarry,  the  de- 
fendant furnished  coal  and  water  entirely 
unsuitable  for  tbat  purpose;  tbat  by 
reason  of  the  incapacity  of  tha  plant  and 
tbe  unsuitability  of  the  coal  and  water, 
plaintiffs  were  prevented  from  producing 
the  quantity  of  ballast  required  by  the  con- 
tract, and  which  they  had  a  right  to  pro- 
duce and  would  have  produced  but  for  tbe 
defendant's  alleged  defaults;  that  the  coat 
of  the  ballast  actually  produced  was  great- 
ly enhanced  by  reason  of  aaid  defaults,  and 
plaintiffs  were  finally  compelled  to  abut 
down  and  abandon  their  contract;  where- 
fore they  sought  to  recover  tbe  retained  10 
per  cent,  certain  penalties  thtit  had  been 
exacted  under  tiie  terms  of  the  contract  for 
failure  to  produce  ballast,  and  certain 
freight  charges  against  them,  deducted  by 
defendant  for  goods  transported  over  its 
own  line;  and  also  to  recover  for  the  en- 
hanced cost  of  production  of  the  ballast 
actually  produced,  and  for  the  profits  which 
they  alleged  they  would  have  made  under 
the  contract  if  it  bad  been  fairly  performed 
by  the  defendant. 

The  defense,  so  far  aa  now  pertinent,  was, 
that  the  contract  was  made  and  intended  to 
be  performed  in  the  then  territory  of  New 
Mexico,  and  was  made  with  reference  to  tbe 
laws  in  force  therein,  and  tbat  there  was  in 
that  territory,  at  the  time  of  the  making  of 


tba  contract  and  at  tha  time  ot  tbe  anlt, 
"a  certain  nonstatutory  and  unwritten  larf, 
to  the  effect  tbat  agreements  such  as  her«> 
in  specialty  referred  to  (meaning  tha 
agreement  respecting  the  arbitrament  of 
the  engineer)  are  valid  and  binding,  and 
that  neither  of  tbe  parties  to  such  contract^ 
and  agreement  has  any  right  of  action  in  ag 
cause  based 'thereon,  but  must  rely  for  a* 
decision  of  such  rights  and  claima  on  the 
determination  thereof  by  auch  engineer." 

This  defense  was  set  up  by  excep* 
tions  to  tbe  plaintiff's  petition,  and  by 
special  pleas  thereto,  llie  cause  proceeded 
to  trial,  whereupon  the  defendant  intro- 
duced, for  the  purpoae  of  showing  the  lawa 
of  New  Mexico  at  the  time  tlie  contract  waa 
made,  certain  decisions  of  this  court,  t« 
wit:  Kihlberg  v.  United  States,  97  U.  8. 
3eS,  24  L.  ed.  1106;  Sweeney  v.  United 
States,  109  U.  S.  618,  27  L.  ed.  1053,  3 
Sup.  Ct.  Rep.  344;  Martinsburg  k  P.  R. 
Co.  V.  ttarch,  114  U.  8.  540,  29  L.  ed.  255, 
6  Sup.  Ct.  Rep.  1035 ;  Chicago,  a  F.  £  C. 
R.  Co.  V.  Price,  13B  U.  S.  185.  34  L.  ed. 
917,  11  Sup.  Ct.  Rep.  290;  United  States  t. 
Robeson,  9  Pet.  310,  327,  9  L.  ed.  142,  ]43i 
United  States  v.  Uleason,  175  U.  S.  S88,  44 
L.  ed.  284,  20  Sup.  Ct.  Rep.  228;  Mercantile 
Trust  Co.  V.  Henaey,  205  U.  S.  298,  61  L. 
ed,  811,  27  Sup.  Ct.  Rep.  636.  At  tbe  con- 
clusion of  tbe  evidence  the  defendant, 
among  other  special  charges,  requested  tha 
court  to  instruct  the  jury  that  tbe  contract 
sued  on  provided  that  the  decision  of  the 
company's  engineer  of  maintenanoe  of  way 
should  be  final  and  conclusive  in  any  dis- 
pute between  the  parties  relative  to  tha 
agreement,  and  that  each  of  the  parties 
thereby  waived  any  right  of  action  or  other 
remedy  at  law,  or  otherwise,  by  virtue  of 
the  covenanta  of  the  agreement,  and  ex> 
presaly  agreed  tbat  the  decision  of  the  en- 
gineer should,  in  the  nature  of  an  award,  be 
final  and  conclusive  on  the  rights  of  the 
parties;  tlmt  the  contract  was  intended  to 
be  performed  in  the  territory  of  New 
Mexico,  and  that  under  the  laws  of  that 
territory  the  agreement  referred  to  waa  a 
valid  agreement,  binding  upon  both  parties; 
that  under  tha  laws  of  the  territory  and 
the  provisions  of  the  contract  made  in  pur- 
suance thereof,  the  matters  and  things  ia 
dispute  in  this  action  should  have  been 
submitted  to  the  decision  of  tba  engineer; 
and  because  they  had  not  been  so  submit- 
ted and  acted  upon  by  him,  no  judgment 
could  be  rendered  gainst  the  defendant, 
arising  out  of  the  matters  In  dispute;  and 
also,  tbat  if  the  jury  believed  from  the  evv 
dence  that  tbe  engineer  had  theretofore  de-S 
cided  and  determined  tbat  the  plant  •in? 
question  was  of  the  capacity  warranted, 
and  the  coal  and  water  were  serviceable  fof 
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the  parpoH  for  wbich  thej  were  Intended, 
uid  that  *11  allowances  which  pUintiffa 
could  be  entitled  to  b;  ressou  of  deUj  on 
account  ot  the  lack  of  coal  and  water,  or 
tbe  bad  eharaeter  of  coal  and  water,  had 
been  in  fact  allowed  by  the  engineer,  and 
tbe  plaintilTs  bad  been  paid  tberefor  bj  the 
defendant,  then  tbe  plaintiffs  would  not  be 
entitled  to  recover  in  this  action  bj  reaton 
of  the  incapacity  of  the  plant  or  the  char- 
acter and  quality  of  the  coal  and  water 
furnished,  unless  tbe  jury  should  further 
believe  that  in  making  such  decisions  and 
awards  the  engineer  acted  in  fraud  of  the 
plaintiff's  righte,  or  in  such  ignorance 
thereof  as  to  amount  in  law  to  a  fraud. 

Tbe  trial  court  refused  to  give  these  in- 
structions, and,  on  the  contrary,  charged 
tbe  jury  that  if  tbe  crusher  plant  installed 
by  the  defendant  company  did  not  hare  tbe 
■tipulated  maximum  capacity,  or  if  the 
water  or  coal  was  of  a  quality  not  reason- 
ably suitable  for  the  operation  of  the  plant, 
and,  if,  by  reason  of  either  of  these  causes, 
the  production  of  ballast  by  tbe  plaintiffs 
was  reduced  beneath  7S0  eubio  yards  per 
day,  and  beneath  that  which  the  plaintiffs 
would  otherwise  have  actually  produced 
with  reaaonable  care,  management,  and 
diligence,  and  if  plaintiffs  suffered  loss  and 
damage  by  reason  thereof,  then  the  defend- 
ant would  be  liable  for  such  loas  and  dam- 
age as  was  the  proiitnate  result  of  its 
failure  to  furnish  a  crusher  plant  of  the 
guaranteed  rapacity,  or  to  furnish  reason- 
ably  suitable    coal    or   reasonably   suitable 

In  the  opinion  of  the  court  of  civil  ap- 
peals, the  action  of  the  trial  court  was  sus- 
tained upon  the  following  reasoning:  "The 
question  of  the  capacity  of  the  crustiing 
plant,  and  the  quality  and  sufficiency  of  the 
coal  and  water  to  aucccBsfuliy  operate  the 
plant  to  the  end  it  was  furnished  plaintitTs 
by  defendant,  were  not  by  tbe  contract  sub- 

Sniitted   to  the   engineer    for    his    decision. 

pThese  matters, "as  we  have  seen,  were  con- 
ditions precedent  to  the  contract,  which  it 
was  incumbent  upon  the  defendant  to  per- 
form in  order  that  plaintiffs  might  carry 
out  their  part  of  th«  contract:  and  if  de- 
fendant failed  to  perform  them,  and  such 
failure  proximately  caused  default  of  plain- 
tifTs  for  which  the  penalties  were  assessed 
by  the  engineer,  snch  assessments  were 
wrong,  and  the  amount  paid  by  plaintiffs,  if 
not  voluntarily  fpaid],  are  recoverable  by 
them."  And  again;  "It  was  not  con- 
templated  by  the  contract  that  defendant's 
engineer,  as  an  arbiter,  should  determine 
the  question  whether  a  material  provision 
in  the  contract  was  breached  by  either 
party,  and  assess  the  damages  occasioned 
by  >uch  breach,  nor  were  such  matters  sub- 


mitted to  or  determined  by  such  engineer. 
If  they  had  been,  neither  party  would  have 
been  bound  by  his  award;  for  they  wers 
such  as  could  only  be  determined  by  a  court 
of  competent  jurisdiction.  Therefore  there 
was  no  error  in  the  court's  refusing  special 
charges  Nos.  43,  45  and  47  [being  those  to 
which  reference  has  been  made]  nor  do  we 
think  that  either  of  said  special  charges 
suggested  any  law  upon  the  subject  to 
which  they  pertain,  which  required  tba 
court  to  prepare  another  charge  thereon  and 
submit  it  to  the  jury." 

We  have  sufficiently  indicated  the  general 
character  of  the  controversy,  the  issues  of 
fact  and  of  law  that  were  raised  therein, 
and  the  disposition  that  was  made  of  them. 
Whether  this  court  has  jurisdiction  to  re- 
view the  resulting  judgment  depends,  of 
eonrse,  upon  whether,  in  the  course  of  tbe 
proceedings,  the  plaintiff  in  error  "special- 
ly set  up  or  claimed"  any  "right,  privilege, 
or  immunity"  under  the  Constitution  or 
any  statute  of  tbe  United  States,  within  tho 
meaning  of  §  709,  Rev.  Stat. 

It  is  contended  that  the  decisions  of  this 
court  that  were  introduced  as  evidence  of 
the  law  of  New  Mexico  in  effect  conferred 
upon  the  plaintiff  in  error  tbe  privilege  and 


the  engineer  had  decided  were  due  to  de- 
fendants in  error;  and  tliat  the  failure  of 
tbe  state  court  to  give  effect  to  those  de- 
cisions, or  to  properly  construe  and  apply 
the  unwritten  law  of  the  territory,  as  estab- 
lished thereby,  presents  a  Federal  question 
as  much  as  if  an  act  of  Congress  had  been 
disregarded. 

But  assuming  ( without,  however,  con- 
ceding) that  the  plaintiff  in  error  was  en- 
titled to  a  "right,  privilege,  or  immunity" 
in  the  premises,  derived  from  the  Federal 
Constitution  or  laws,  the  question  remains 
whether  such  right,  privilege,  or  immunity 
was  "specially  set  up  or  claimed."  An  ex- 
amination of  the  record  discloses  that 
while  it  was  repeatedly  insisted  that  tbe 
rights  of  the  parties  under  the  contract 
should  be  determined  according  to  the  law 
of  the  territory  of  New  Mexico,  that  such 
law  was  to  be  ascertained  from  the  report- 
ed decisions  of  this  court,  and  that  under 
those  decisions  the  clauses  that  gUre 
finality  to  tbe  decision  of  the  company's  en- 
gineer were  valid  and  binding,  and  that  the 
plaintiff's  action  was  foreclosed  thereby,  it 
was  not  suggested  that  in  so  insisting  the 
plaintiff  in  error  was  asserting  or  relying 
upon  any  right,  privilege,  or  immunity  de- 
rived from  the  Constitution  or  laws  of  the 
United  States. 

Questions  of  the  lex  loci  eonlraetat  and 
of  tbe  lea  loci  colutionia  are  questions  of 
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generil  Iaw  that  frequently  arise  in  actions 
reapecting  written  agreements.  Von  Hoff- 
man *.  Quine;,  4  Wall.  63S,  650,  IS  L.  cd. 
403,  408;  9  Cye,  title,  "Contrftcts,"  684- 
674;  2  Pareons,  Contr.  "687,  682-585; 
Story,  ConH.  L.  §9  231,  232,  241,  242,  270, 
272,  280,  etc.  To  iniiat,  in  such  a  liti- 
gation, that  the  matter  ought  to  be  con- 
trolled bf  the  lav  of  the  place  where  the 
contract  was  made  and  to  be  performed, 
rather  than  by  the  law  of  the  forum,  is  no 
more  than  to  insist  that  the  controversy 
•hall  be  determined  according  to  the  rules 
of  law  properly  applicable  thereto. 
S  The  point*  raised  by  plaintiS  in  error 
!f  that  are  now'relied  upon  ae  an  assertion  of 
Federal  righta  were  brought  to  the  atten- 
tion of  the  trial  court  and  of  the  court  of 
civil  appeals  like  any  other  of  the  multi- 
tude of  questions  that  were  raieed  in  those 
eourta;  and,  so  far  u  appears,  the  decision 
in  both  court*  proceeded  not  in  disregard  of 
any  Federal  right  asserted  or  suggested, 
nor  even  in  dieregard  of  the  decision*  of 
this  court  or  the  authority  of  those  de- 
cisions, as  laying  down  the  law  of  the 
territory  of  New  Mexico,  but  rather  upon 
the  ground  that,  upon  the  proper  interpre- 
tation of  the  contract,  the  clause  that  was 
cited  a«  giving  finality  to  the  decision  of 
the  company's  engineer  was  not  applicable 
t«  the  questions  in  controversy. 

We  therefore  deem  it  clear  that  plain- 
tiff in  error  did  not  lay  the  foundation  for 
a  review  under  g  709,  Rev.  Stat,  either  in 
the  trial  court  or  in  the  court  of  civil  ap- 

Atter  the  denial  by  the  latter  court  of  a 
motion  for  rehearing,  application  was  made 
to  the  supreme  court  of  Texas  for  a  writ 
of  error,  to  the  end  that  that  court  might 
review  the  judgment.  In  this  application 
alleged  Federal  rights  were  for  the  first 
time  asserted,  it  being  assigned  for  error 
that  the  trial  court  and  the  court  of  civil 
appeals  had  "refused  to  give  full  faith  and 
credit  to  the  public  acte  and  laws  of  the 
territory  of  New  Uexico,"  etc,  etc  The 
application  was  considered  and  refused, 
and  a  motion  for  a  rehearing  thereon  was 
overruled.  But  since  the  court  of  civil  ap- 
peals is  the  highest  court  of  the  state  that 
rendered  a  judgment  reviewable  here  (Stan- 
ley V.  Schwalby,  162  U.  8.  2G5,  269,  40  L. 
ed.  060,  966,  16  Sup.  Ct.  Rep.  764;  Bacon 
V.  Texas,  183  U.  S.  207,  215,  41  L.  ed.  132, 
135,  18  Sup.  Ct.  Rep.  1023),  the  assertion 
of  Federal  rights  in  an  unBUcceBsful  appli- 
cation to  the  supreme  court  of  the  state  for 
a  writ  of  error  raises  no  question  that  is 
reviewable  in  this  court. 

Writ  of  error  dismissed. 
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Cnr  OF  CHICAGO,  IllinoU. 
CouBTB    (I    366*)  — Dbciotoh    or    State 

COUBT  — SCOPK    0»   RBVIKW  —  COMBTEUC- 

Tion  or  Mdhicifat.  Ordihahce. 

1.  The  construction  given  by  the  highest 
stiite  court  to  a  muoicipal  ordinance  pre- 
scribing standard  sizes  of  loaves  of  bread, 
and  prohibiting  the  sale  of  other  sizes,  aa 
not  intended  to  limit  the  weight  of  a  loaf 
to  a  pound,  or  the  fractional  part  or  mul- 
tiple of  a  pound,  but  only  to  prevent  tha 
sale  of  loaves  of  bread  which  are  short  in 
weight,  is  binding  on  the  Federal  Supreme 
Court  when  determining,  on  writ  of  error 
to  a  state  court,  the  validity  of  the  ordi- 
nance under  the  due  process  of  law  elaui* 
of  the  Federal  Constitution. 

[Xd.  Note.— Per  otber  caBW,  see  Cottrts.  Cent. 
Dig-  )l  >M-WT,  HO-WB;    D«.  big.  I  SG8.*] 

CoNBTiTuTioKii.  Law  (|  296*)— Pouct 
Powwt— Due  Pbocesb  ai  Law— Eeou- 
i^nxa  Size  ox  Loaveb  or  Bhbad. 

2.  Fi.ting  by  niinicipal  ordinance  the- 
weight  of  the  standard  loaf  of  br?ad  to  be- 
Bold  in  the  city  of  Chicago  at  one  pound, 
and  prohibiting  the  making  or  selling  of 
loaves  which  are  not  up  to  the  weight  of 
the  standard  loaf,  or  of  a  specified  frao- 
tionsl  part  or  multiple  of  such  loaf,  thougb 
it  may  produce  some  inconvenience,  is  not- 
such  an  unreasonable  and  arbitrary  eiercis» 
of  the  police  power  as  to  render  the  ordi- 
nance void  under  U.  S.  Const.  14th  Amend., 
prohibiting  the  taking  of  property  without 
due  process  of  law. 

(Kd.  Note.— For  other  ciss,  ■»  Oonstltutlonah 
Law.  CeaL  Dig.  I|  gSS-S2»,  glS-S3«.  gM-US;  Dec. 
Dig.  I  ZW.*] 

COXBTITCTIONAL  LaW  (|  276*)— PBEKDOU 
TO       OOKTBACT— REQTJLATIHO       SIZB      OT 

Loaves  or  Bbsas. 

3.  The  existence  of  a  considerable  demand 
in  the  city  of  Chicago  for  loaves  of  bread- 
of  size*  other  than  those  fixed  by  an  ordi- 
nance of  that  city  prohibiting  the  sale  of 
other  than  the  standard  sizes  does  not  ren- 
der the  ordinance  invalid  as  interferinf^ 
with  the  freedom  of  contract  protected  by 
U.  S.  Const.  14tb  Amend.,  against  infringe- 
ment without  due  process  of  law. 

[Bd.  Nota.— For  othar  ceiHes,  ih  ConBtlCutloDil' 
Law.  Cent.  Dig.  il  glS,  846;    Dec.  Dig,  |  XK.I 

[No.  115.1 

Argued  and  submitted  December  20,   1SI2. 
Decided  January  13,  1013. 

IN  ERBOB  to  the  Supreme  Court  of  tb» 
State  of  Illinois  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  judg- 
ment of  the  Circuit  Court  of  Cook  County 
in  that  state  enforcing  a  municipal  ordi- 
nance fixing  standard  siees  for  loaves  of 
bread.    Affirmed. 

See  same  case  below,  first  appeal,  24S- 
111.  167,  —  LJl.A.(N.S.)  — ,  90  N.  E.  869, 
17  Ann.  Cas.  614;  on  second  appeal,  £4& 
111.   317.  92  K.  E.  244. 
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The  facts  an  itated  in  tbe  opinton. 

MeuT*.  Harry  RabeiiB  and  Benjunlo  F. 
Ninda  for  plaintiff  in  error. 

MeMr».  Joseph  F.  GroBSman  and  Wil- 
liam H.  Sexton  for  defendant  in  error. 

S     Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

Xha  city  of  Chicago  instituted  suit 
a^inst  the  plaintiff  in  error  in  the  circuit 
court  of  Coolc  county,  Illinois,  to  recover 
penalties  for  certain  violations  of  an  ordi- 
nance  of  that  citj.  The  violations  alleged 
In  the  declaration  which  are  material  here 
consisted  in  the  making  and  selling  of 
loaves   of   bread   differing   in   weight   from 


judgment  was  rendered  in  favor  of  the 
plaintiff  in  error,  then  defendant.  The 
judgment  vras  reversed  upon  appeal  to  the 
■upreme  court  of  Illinois,  and  the  case  re- 
manded to  the  circuit  court  (243  111.  107, 
—  LJt.A.(N.8.)  — ,  BO  N.  E.  369.  17  Ann. 
Caa.  OU).  That  court,  following  the  deci- 
sion of  the  supreme  court  of  Illinois,  ren- 
dered judgment  for  certain  penalties  against 
the  plaintiff  in  error.  The  case  was  again 
appealed  to  the  supreme  coart  of  Illinois, 
and  the  judgment  affirmed  in  a  per  curiam 
opinion,  following  243  III.  supra  (245  111. 
S17,  B2  N.  E.  244).  The  case  was  then 
brought  here  on  writ  of  error. 

The  ordinance  in  question,  passed  Janu- 
ary 6,  1908,  undertakes  to  regulate  the  sale 
of  bread  in  the  loaf  within  the  city  of  Chi- 
cago, and  the  parts  pertinent  to  tlie  pres- 
ent ease  provide: 

"Section  2.  Every  loaf  of  bread  made  or 
procured  for  the  purpose  of  sale,  sold,  of- 
fered or  exposed  for  sale,  in  the  city  of 
Chicago,  shall  weigh  a  pound  avoirdupois 
(except  as  hereinafter  provided),  and  such 
loaf  sliall  be  considered  to  be  the  standard 
loaf  of  the  city  of  Chicago.  Bread  may  also 
be  made  or  procured  for  the  purpose  of  sale, 
sold,  offered  or  exposed  for  sale,  in  half, 
three-quarter,  double,  triple,  quadruple, 
quintuple,  or  sextuple  losvea,  and  in  no 
other  way.  Every  loaf  of  bread  made  or 
procured  for  the  purpose  of  sale,  sold,  of- 
fered or  exposed  for  sale,  in  the  city,  ■hall 
have  affixed  thereon  In  a  conspicuous  place 
a  label  at  least  1  Inch  square,  or,  if  round, 
at  least  1  inch  in  diameter,  upon  which 
label  there  shall  be  printed  In  plain  type 
,  .  .  the  weight  of  the  loaf  in  pound, 
ponnda,  or  fraction  of  a  pound  avoirdupois, 
whether  the  loaf  be  a  standard  loaf  or  not. 
na  business  name  and  address  of  the 
Bialcer,  baker,  or  manufacturer  of  th«  loaf ' 
aliall  also  be  printed  plainly  on  each  label. , 

"Section  3.  Every  maker,  baker,  or  mann- 
faetorer  of  bread,   srarj  proprietor  of  a 


bakery  or  bakeabop,  and  ersrj  seller  ol 
bread  in  the  city  of  Chicago,  shall  keepS 
scales  and'weights,  suitable  for  the  weigh-? 
ing  of  bread,  in  a  conspicuous  plaoe  in  his 
bakery,  balceshop,  or  store,  and  shall, 
whenever  requested  by  the  buyer,  and  in 
the  buyer's  presence,  weigh  the  loaf  or 
loaves  of  bread  sold  or  offered  for  sale. 

"Section  4.  If  any  person,  firm,  or  cor- 
poration shall  make  or  procure  for  the  pur- 
pose of  sale,  sell,  offer  or  expose  for  sah^ 
within  the  city  of  Chicago  .  .  .  any 
bread  the  loaf  or  loaves  of  whioh  are  not 
standard,  bait,  three-quarter,  double,  triple^ 
quadruple,  quintuple,  or  sextuple  loaves,  aa 
defined  in  j  2  of  this  ordinanoe,  .  .  . 
or  shall  make  or  procure  for  the  purpose 
of  sale,  set],  offer  or  expose  for  aale,  within 
the  city  of  Chicago,  any  standard  loaf  or 
loaves  of  bread  which  do  not  weigh  1  pound 
each,  or  any  bread  the  loaf  or  loaves  of 
which  do  not  weigh  as  much  as  the  weight 
marked  thereon,  or  any  bread  the  loaf  or 
loaves  of  which  do  not  have  affixed  theraoa 
the  label  marked  as  hereinbefore  provided, 
contrary  to  the  provisions  of  this  ordi- 
nance, such  person,  firm,  or  corporation 
shall  be  fined  not  less  than  910  nor  more 
than  $100  for  each  offense. 

"Section  S.  The  provisions  of  this  ordi- 
nance .  .  .  shall  not  apply  to  .  .  , 
what  is  commonly  known  as  'stale  bread,' 
sold  as  such,  provided  the  ssllsr  shall,  at 
the  time  of  tale,  expressly  state  to  the 
buyer  that  the  bread  so  sold  is  stale  bread." 

The  objections  of  a  Federal  eharaeter 
arise  from  alleged  violations  of  the  14tli 
Amendment  to  the  (institution  of  ths 
United  States.  The  plaintiff  in  error  avers 
that  the  dne  process  clause  of  tiiat  Amend- 
ment is  violated  in  that  the  ordinance  is 
an  unreasonable  and  arbitrary  exercise  of 
the  police  power,  and  constitutes  an  unlaw- 
ful interference  with  the  freedom  of  eon- 
tract  included  in  ths  protection  secured  to 
the  Individual  under  that  Amendment.  In 
the  supreme  court  of  Illinois  error  was  also 
assigned  because  of  the  violation  of  theS 
clause  of  the  14th* Amendment  guarantyingp 
equal  protection  of  the  laws.  That  insist- 
ence does  not  appear  to  be  made  here,  and 
the  right  of  the  legislatura  or  municipal 
eorporattoD,  under  l^slative  authority,  to 
regulate  one  trade,  and  not  another,  is  ton 
well  settled  to  require  further  considera- 

At  the  hearing  the  plaintiff  In  error  In- 
troduoed  testimony  whioh  tended  to  estab- 
lish ths  following  facta:  There  are  between 
800  and  1,000  bakers  In  the  city  of  Chb 
cago,  together  making  about  SO  per  cent 
of  the  bread  consumed  in  that  dty.  Bread 
Is  sold  In  Chisago  in  large  quantities  at 
eert^  prices  per  loaf,  08  per  cent  (d  tba 
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bread  made  bj  tha  bakers,  outside  of  the 
restaurant  buaineHS,  caUBiHting  of  loaves 
■aid  tot  B  ceatM  or  multiples  thereof,  and 
85  per  cent  ol  eueli  bread  being  Bold  for 
S  cents  a  loaf.  The  5 -cant  loaf  weighs 
about  14  ounces  when  baked,  and  tbe  weight 
of  the  bread  in  tbe  loaf  varies  and  is  ad- 
justed in  accordance  witb  the  fluctuations 
in  the  price  of  raw  material,  labor,  and 
other  elements  of  expense  of  production, 
and  the  different  qualities  of  bread,  and  as 
a  result  of  competition.  There  ta  a  con- 
iiderable  demand  in  Chicago,  especially  In 
the  restaurant  trade,  for  bread  in  weights 
differing  from  those  fixed  bj  the  ordinance. 
In  some  parts  of  the  cit;  bread  weighing  7 
pounds  is  commonlf  sold.  The  moisture 
in  the  bread  after  it  leaves  the  oven  causes 
Terj  appreciable  shrinkage  in  weight,  the 
extent  of  wbich  depends  upon  the  quality 
aud  size  of  the  loaf,  tbe  atmospheric  con- 
dition, and  the  dryness  and  temperature  of 
the  place  where  kept.  It  appears  that,  in 
order  to  insure  bread  of  tbe  standard 
weight  of  16  ounces,  it  is  necessary  to  scale 
tbe  dough  before  baking  at  about  20  ounces- 
The  record  also  shows  that  although  the 
price  of  bread  sold  by  the  loaf  in  Chicago 
has  generally  been  fi  cents  or  some  mul- 
tiple thereof,  loaves  of  bread  weighing  ap- 
proximately 1  pound  bav«  been  sold  for  6, 

oeB,  and  7  cents  at  different  times. 

r  •Tbe  right  of  state  legislature  or  mu- 
nicipalities acting  under  state  authority 
to  regulate  trades  and  callings  in  the  exer- 
cise of  the  police  power  is  too  well  settled 
to  require  any  extended  discussion.  In 
Gundling  v.  Chicago,  177  U.  S.  183,  44  L. 
•d.  72a,  20  Sup.  Ct.  Rep.  033,  the  doctrine 
was  stated  by  this  court  as  follows: 

"Begulations  respecting  the  pursuit  of 
a  lawful  trade  or  business  are  of  very  fre- 
quent occurrence  in  the  various  cities  of 
the  country,  and  what  such  regulations 
■hall  be,  and  to  what  particular  trade, 
business,  or  occupation  they  shall  apply, 
are  questions  for  the  state  to  determine, 
and  their  determination  comes  within  tbe 
proper  exercise  of  the  police  power  by  the 
state,  and  unless  the  regulations  are  so  ut- 
terly unreasonable  and  extravagant  in  their 
nature  and  purpose  that  tbe  property  and 
personal  rights  of  the  citizen  are  unneces- 
sarily, and  in  a  manner  wholly  arbitrary, 
interfered  with  or  destroyed  without  due 
process  of  law,  they  do  not  extend  beyond 
tbe  power  of  tbe  state  to  pass,  and  they 
form  no  subject  for  Federal  interference." 
See  also,  in  this  connection,  Holden  v. 
Hardy,  169  U.  8.  306,  42  L.  ed.  780,  18  Sup. 
Ct.  Rep.  383;  McLean  v.  Arkansas.  211  U. 
S.  63B,  S3  L.  ed.  3ie,  20  Sup.  Ct  Rep.  206. 
and  other  cases  in  this  court,  reviewed  and 
commented  upon  In  tbose  cases. 


The  making  and  selling  of  bread,  par- 
ticularly in  a  large  city,  where  thousanda 
of  people  depend  upon  tlielr  supply  of  this 
necessary  of  life  by  purchase  from  bakers, 
is  obviously  one  of  the  trades  and  callings 
which  may  be  the  subject  of  police  regula- 
tion. This  general  proposition  is  conceded 
by  counsel  for  plaintiff  in  error,  but  it  ia 
contended  that  the  limitation  of  the  ri^t 
to  sell  bread  which  this  ordinance  under- 
takes  to  make  in  fixing  a  standard  loaf  of 
IS  ounces  and  other  half,  three-quarter, 
double,  triple,  quadruple,  quintuple,  or  sex- 
tuple loaves,  is  such  an  unreasonable  and 
arbitrary  exercise  of  legislative  power  as 
to  render  it  uneoustitutional  aud  void- 
Tbis  court  baa  frequently  affirmed  that  tha 
local  authorities  intrusted  with  the  regula- 
tion of  such  matters,  and  not  the  courtSiS 
are'primarily  the  judges  of  the  necessities? 
of  local  situations  calling  for  such  legisla- 
tion, and  the  courta  may  only  interfere  with 
laws  or  ordinances  passed  in  pursuance  of 
the  police  power  where  they  are  so  arbi- 
trary as  to  be  palpably  and  unmietakably 
in  excess  of  any  reasonable  exercise  of  the 
authority  conferred.  Jacobaon  v.  Massa- 
chusetts, 197  U.  S.  11,  40  L.  ed.  843,  25 
Sup.  Ct.  Kep.  358,  3  Ann.  Cos.  706;  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273;  Minnesota  v.  Barber, 
136  U.  5.  313,  320,  34  L.  cd.  455,  45S,  $ 
Inters.  Com.  Rep.  185,  10  Sup.  Ct.  Rep.  S62; 
Atkin  T.  Kansas,  101  V.  B.  207,  223,  48  U 
ed.  148,  158,  24  Sup.  Ct.  Rep.  124;  McLean 
V.  Arkansas,  211  U.  S.  639,  63  L.  ed.  31S, 
2B  Sup,  Ct.  Rep.  206. 

Furthermore,  laws  and  ordinances  of  ths 
character  of  the  one  here  under  considera- 
tion, and  tending  to  prevent  frauds,  aud 
requiring  honest  weights  and  measures  in 
the  sale  of  articles  ot  general  consumption, 
have  long  been  considered  lawful  exertions 
of  the  police  power.  McLean  v.  Arkansas, 
211  n.  S.  650,  63  L.  ed.  320,  29  Sup.  Ct 
Rep.  206;  Freund,  Pol.  Power,  §§  274,  275. 
Laws  prescribing  standard  sizes  of  loaves 
of  bread,  and  prohibiting,  with  minor  ex- 
ceptions, tbe  sale  of  other  sizes,  have  been 
sustained  in  the  courts  of  Massachuaetti 
and  Michigan.  Com.  v.  McArthur,  162 
Mass.  S22,  25  N.  E.  836;  People  v.  Wagner, 
SQ  Mich.  694,  13  L-R.A.  886,  24  Am.  St 
Rep.  141,  49  N.  W.  609. 

It  is  contended,  however,  that  there  m 
special  circumstances  in  this  case  that  taka 
it  out  of  this  rule.  The  record  shows,  aa 
we  have  already  said,  that  the  loaf  of  bread 
most  largely  sold  in  Chicago  costs  5  cents, 
and  when  it  reaches  the  consumer  is  gen- 
erally 14  ounces  In  weight;  and  it  Is  urged 
that  to  make  a  loaf  of  tbe  standard  size 
of  1  pound,  as  required  by  the  ordinance, 
would  be  extremely   inconvenient  at  least 
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owing  to  changes  and  evaporation  after  the 
lo&f  it  baked,  and  tliat  to  insure  a  loot  of 
full  standard  size  it  would  be  neccBsary  to 
use  20  ounces  of  dough.  But  incoDveniences 
of  this  bind  do  not  vitiate  the  exercise  ol 
legislative  power.  The  local  legislHture  is 
preiumed  to  know  what  will  be  of  the  most 
beneGt  to  the  whole  body  of  citizens.  Evi- 
dently, the  council  of  the  city  of  Chicago 
has  acted  with  the  belief  that  a  fnll  pound 
S  loaf,  with  the  variations  provided,  would 
7  furnish  the  best  standard.  It  has  not  fixed 
the  price  at  which  bread  may  be  sold.  It 
has  only  preicrihed  that  the  standard 
weight  must  be  found  in  the  loaves  of  the 
■izee  authorized.  To  the  argument  that  to 
make  eiactly  1  pound  loaves  is  extremely 
difficult,  if  not  impracticable,  the  supreme 
court  of  Illinois  has  answerod,  and  this 
construction  is  binding  upon  us,  that  the 
ordinance  is  not  intended  to  limit  the 
weight  of  a  loaf  to  a,  pound  or  the  fraction- 
al part  or  multiple  of  a  pound,  but  that 
the  ordinance  was  passed  nith  a  view  only 
to  prevent  the  sale  of  loaves  of  bread  which 
kre  short  in  weight.  Thousands  of  trans- 
actions in  bread  in  the  city  of  Chicago  are 
with  people  who  buy  in  small  quantities, 
fwrhaps  a  loaf  at  a  time,  and,  exercising 
the  judgment  which  the  law  imposed  in  it, 
the  council  bas  passed  an  ordinance  to  re- 
quire Fuch  people  to  be  sold  loaves  of  bread 
«f  full  weight.  We  cannot  say  that  the 
flzing  of  these  standards  in  the  exercise  of 
tbe  legislBtive  discretion  of  the  council  is 
■ucfa  an  unreoHonable  and  arbitrary  exer- 
cise of  the  police  power  as  to  bring  the 
case  within  the  rare  class  in  which  this 
court  may  declare  such  legislation  void  b«- 
cBose  of  the  provisions  of  the  14th  Amend- 
mmc  to  the  Constitution  of  the  United 
States,  securing  due  process  of  law  from 
deprivation   by   state   enactments. 

It  la  further  urged  that  this  ordinance 
interferea  with  the  freedom  of  contract 
guaranteed  by  tbe  14th  Amendment,  for  it 
is  aaid  that  there  is  a  demand  for  loaves  of 
breed  of  sizes  other  than  those  fixed  in 
the  ordinance,  which  demand  exists  among 
many  people  and  also  among  contractors 
whose  business  requires  special  sizes  to  be 
made  for  them.  This  court  has  had  fre- 
quent occasion  to  declare  that  there  is  no 
absolute  freedom  of  contract.  The  exer- 
cine  of  the  police  power  flsing  weights  and 
measures  and  standard  sizes  must  neces- 
sarily limit  the  freedom  of  contract  which 
would  otherwise  exist.  Such  limitations 
Sare  constantly  imposed  upon  the  right  to 
Jf  contract  freely, •because  of  restrictions  upon 
that  right  deemed  necessary  in  the  inter- 
Mt  of  the  general  welfare.  So  long  as  such 
action  has  a  reasonable  relation  to  the  exer- 
eU«   of   the   power   belonging   to   the    local 


legislative  body,  and  Is  not  so  arbitrary  or 
capricious  as  to  be  a  deprivation  of  due 
process  of  law,  freedom  of  contract  is  not 
interfered  with  in  a  constitutional  sense. 
See,  in  this  connection,  Chicago,  B,  &  Q.  R. 
Co.  v.  McGuire,  810  U.  8.  MS,  66  L.  ed. 
328,  31  Sup.  Ct.  Rep.  269,  and  the  previous 
cases  in  this  court  reviewed  in  the  couraa 
of  the  opinion  in  that  case. 

We  are  unable  to  find  that  the  decision 
of  the  supreme  court  of  Illinois,  aiErming 
tbe  judgment  against  tbe  plaintiff  in  error, 
deprived  him  of  the  constitutional  righta 
secured  by  the  14th  Amendment  to  tht 
Federal  Oonstjtntion. 

Judgment  affirmed. 
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COUUEBCE  (I  98*)— I^'TBBSTATE  COMUERCK 
COUUISSION— ItEVlBW  OF  OBDKB  FlXlHQ 
KiTES— COHUKKCE    COUBT. 

1.  An  order  of  the  Interstate  Commerce 
Commission  reducing  railway  rates,  made 
in  the  exercise  of  its  power  under  the  Hep- 
burn act  of  June  20,  10O6  (34  Stat,  at  L., 
584,  chsp.  3591,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1207),  i  4,  to  set  aside  rates  if, 
after  a  hearing,  the  "Commission  shall  be 
of  tbe  opinion  that  tbe  charge  was  unreason- 
able," may  be  reversed  by  the  commerce 
court  if  there  was  no  substantial  evidence 
to  sustain  the  order,  in  view  of  the  provi- 
sions of  the  act  of  March  2,  1888  (26  Stat, 
at  L.  861,  chap.  3S2,  U.  B.  Comp.  Stat.  1901, 

S.  31S8),  %  6,  for  methods  of  procedure  be- 
>re  the  Commission  that  "conduce  to  jus- 
tice," and  of  the  express  declaration  in  the 
act  of  June  18,  1910  (38  Stat,  at  L.  651, 
chap.  309),  g  IE,  that  such  orders  "may  he 
suspended  or  set  aside  by  a  court  of  com- 
petent jurisdiction." 

[Ea.    PJDta.— For   other    cases,    eea    Commsrce, 
Cent.  Dig.  i  148:    D«.  Die.  1  M.'l 
COUUESCE   (8  88*)— Intebstatb  COMMEBCI 

CouuiSBi  on—Review  of-  Obdeb  Fixikq 

Rates— CouMEBCE  Coubt. 

2.  The  lack  of  formal  proof  at  the  hear- 
ing essential  to  sustain  an  order  of  tbe 
Interstate  Commerce  Commission  reducing 
rates  cannot  be  supplied  by  indulging  a  pre- 
sumption that  its  findings  were  supported 
by  the  information  which  the  commission 
is  required  bv  the  act  of  February  10,  1891 
(28  Stat,  at  L.  T43,  chap.  128,  U.  S.  Comp. 
Stat.  1001,  p.  3183),  %  12,  to  obtain  in  order 
to  enable  it  to  perform  the  duties  and  carry 
out  the  objects  tor  which  it  was  created. 

[Ed.    NotB.— For   othsr    cases,    see    Comnwrc*. 
Cent.  Dig.  g  Ui:    Deo.  Dig.  i  >8.*] 
COUUERCE    {J    as*)— IWTEBBTATB   COMUEBCI 

CoMuiasio.-J— Rbvihw  or  Obdeb  Fixi.nq 
Rates— Facts. 

3.  An  order  of  the  Interstate  Commerce 
Commission    restorinj;    an    old    local    rate 
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vhlcb  Iwd  been  niaed  t^  the  ckirier  in  or- 
der to  nuLke  the  •nm  of  the  loc»U  equal 
the  througli  rate,  uid  nuking  a  correspond' 


■nbitantiai  evidenec  to  support  it,  where 
there  wu  conflicting  evidence  aa  to  the 
jnetice  of  the  new  ratea  in  tbemulvea  and 
by  compariBOD  with  others,  and  aa  to  the 
reason ableuesB  of  the  old  ratea,  which  bad 
remained  in  force  for  iome  yeara  after 
the  water  competition  originally  compelling 
them  had  disappeared. 

tRd.  Nate.— For  atber  caiei.  lee  Comsurea, 
Ctui.   DLc  I  Itl;    Dec.  Dig.  |  M.*] 

[No.  flOO.] 

Argued  October  17  and  18,  1912.    Decided 
January  20,  1913. 

APPEAL  from  the  United  State*  Com- 
merce Court  to  review  a  decree  wliich 
annulled  an  order  of  the  InterEtate  Com- 
merce    Commiaaion    reducing     rates.      Se- 

8ee  same  case  below,  ]0S  Fed.  641. 

The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Fow- 
ler and  Mr.  Blackburn  Esterline,  Special 
Assistant  to  tbe  Attorney  General,  for  the 
United  States. 

Mr.  P.  J.  Famll  for  the  Interatate 
Commerce  Commission. 

Messrs.  Helm  Bruce,  Albert  S.  Brandeis, 
ftnd  Henry  L.  Stone  for  appellee. 

J*  *  Mr.   Justice   Lamar   delivered   the   opin- 
ion of   the  court; 

The  New  Orleans  Board  of  Trade,  in  Oc- 
•  tober  and  November,  IBOT,  brought  three 
^separate  proceedinga  againatithe  Louisville 
&  Nashville  Ballroad,  asking  the  Commerce 
CommiBBJon  to  set  aside  as  unfair,  unrea- 
sonable, and  diBcri minatory  certain  class 
and  commodity  rates  (local)  from  New 
Orleans  to  (1)  Mobile,  to  (2)  Pensacola, 
and  (3)  through  rates,  via  those  citiea,  to 
Montgomery,  Selma,  and  Prattville.  The 
railroad  answered.  A  hearing  was  had, 
tbe  issue  as  to  commodity  rates  was  ad- 
justed by  agreement,  and  on  December  31, 
1909,  the  CommiBBion  made  a  single  order 
in  which  it  found  the  class  rates  com- 
plained of  to  be  unreasonable,  directed  the 
old  locals  to  be  restored,  and  a  corres- 
ponding reduction  made  in  the  through 
rates.  The  railroad  thereupon,  on  Jan- 
nary  2B,  1910,  filed  a  bill  in  the  United 
States  circuit  court  for  tbe  western  dis- 
trict of  Kentucky,  praying  that  the  Com- 
mission be  enjoined  from  enforcing  this 
order,  which  it  alleged  was  arbitrary,  op- 
pressive, and  confiscatory,  and  deprived  the 
company  of  its  property  and  right  to  make 
rates,   without  due   process  of   law. 


After  a  hearing  before  three  eirenit  oonrt 
judges,  tbe  carrier's  application  for  a  tein> 
porary  injunction  was  denied.  184  Fed. 
118.  Testimony  waa  then  taken  before  so 
examiner.  Later  the  suit  was  transferred 
to  the  newly  organized  commerce  court,— 
tha  United  States  being  made  a  party. 
There,  in  addition  to  the  evidence  in  th« 
circuit  court,  tbe  railroad  exhibiUd  all  that 
had  been  introduced  before  tbe  Commis- 
sion, as  a  basis  for  the  contention  that 
this  evidence  utterly  failed  to  show  that 
the  rates  attacked  were  unreaaonable.  This 
view  was  sustained  by  the  commerce  court, 
which  in  a  lengthy  opinion  held  lone  judg* 
dissenting)  that  the  order  was  void  be- 
cause there  waa  no  material  evidence  t» 
support  it. 

On  the  appeal  here,  tbe  government  in- 
sisted  tbat  while  the  act  of  1887  to  regu- 
late commerce  (24  SUt.  at  L.  379,  %i  14- 
16,  chap.  104,  U.  S.  Comp.  SUt.  Supp. 
1911,  p.  1284)  made  tbe  orders  of  the  Com- 
mission only  prima  facie  correct,  a  differ- 
ent  result  followed  from  the  provision  in 
tbe  Hepburn  act  of  1906  (34  Stat,  at  L. 
S84,  %  i,  chap.  3591,  U.  S.  Comp.  Stat.«. 
Supp.  1911,  p.  12g7),>that  rates  should  be? 
set  aside  if  after  a  hearing  the  "Coiuniis- 
sion  aball  be  of  the  opinion  that  tbe  charge 
was  unreasonable."  In  such  case  it  in- 
sisted that  the  order  based  on  sucli  opin- 
ion is  conclusive,  and  (though  Tnterstats 
Commerce  Commission  t.  Union  P.  R.  Co. 
222  U.  S.  S47,  66  L.  ed.  311,  32  Sup.  Ct. 
Rep.  108,  was  to  the  contrary)  could  not 
b«  set  aside,  even  if  tbe  finding  was  whol- 
ly without  substantial  evidence  to  support, 
it 

1.  But  the  statute  gave  the  riglit  to  »- 
full  bearing,  and  that  conferred  tbe  privi- 
lege of  introducing  testimony,  and  at  tli* 
same  time  imposed  the  duty  of  deciding  in- 
accordance  with  the  tacts  proved.  A  find- 
ing without  evidence  is  arbitrary  and  base- 
less. And  if  the  government's  contention' 
is  correct,  it  would  mean  that  the  Commio- 
sion  had  a  power  posaessed  by  no  other 
officer,  administrative  Iwdy,  or  tribunal' 
under  our  government.  It  would  mean 
that,  where  rights  depended  upon  facta, 
tbe  Commission  could  disregard  all  rules 
of  evidence,  and  capriciously  make  finding* 
by  adminiatrative  fiat.  Such  authority, 
however  beneficently  eierciaed  in  one  case, 
could  tM  injuriously  exerted  in  another,  i» 
inconsistent  with  rational  justice,  anA 
:omeH  under  tbs  Constitution's  condemna- 
tion of  all  arbitrary  exercise  of  power. 

In  tbe  comparatively  few  eases  in  whieb- 
such  questions  have  arisen  it  has  been  dis- 
tinctly recognised  tbat  administrative  •r* 
ders,  quasi  judicial  in  character,  are  void 
if  a  hearing  was  denied;    if  tbat  { 
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ms  inadequate  or  maaifeitlj  uofair;  it 
the  flnding  waji  cootrary  to  tha  "indiaput- 
able  etiaracter  of  tlie  evideDce"  (Tang  Tun 
V.  Edaell,  E23  U.  S.  681,  66  T.  ed.  610,  22 
8np.  Ct.  Rep.  350;  Oiiu  Yow  v.  United 
SUtea,  208  U.  S.  13,  E2  L.  ed.  370,  23  Sup. 
Ct  Rep.  201;  Low  Wall  Buej  t.  BaclcUB, 
«2S  U.  S.  463,  68  L.  ed.  1167,  32  Sup.  Ct. 
Rep.  734;  Zakonaite  v.  Wolf,  228  U.  8, 
272,  57  L.  ed.  — ,  33  Sop.  Ct.  Rep.  31),  or  if 
the  facts  found  do  nat,  at  a  matter  ef  Ian, 
•npport  the  order  made  (Interstate  Com- 
merce CommiBHion  v.  Baltimore  ft  S.  W.  R. 
Co.  226  V.  S.  14,  37  L.  ed.  — ,  S3  Sup.  Ct. 
Rep.  B,  Of.  Atlantic  Coast  Line  R.  Co. 
r.  Xorth  Carolina  Corp.  Commission,  206 
U.  S.  20,  91  L.  ed.  942,  27  Sup.  Ct.  Rep. 
B85;   Wisconsin.  M.  ft  P.  R.   Co.  t.  Jacob- 

?son,  J7»  U.  S.  301,  45  L.  ed.  201,  21  Sup. 
Ct  Rep.  115;  WaBhin^on  ex  rel.*  Oregon 
R.  ft  Xav.  Co.  V.  Fairchild,  224  U.  8.  610, 
66  L.  ed.  863,  32  Sup.  Ct.  Rep.  535;  In- 
lentate    CommeTce   CommisBion   v.   IliiDoia 

C,  R.  Co.  215  U.  S.  470,  54  L.  ed.  287,  30 
Sup.  Ct.  Rep.  155;  Southern  P.  Co.  v.  In- 
terstate Commerce  Commission,  219  U.  S. 
433,  55  L.  ed.  283,  31  Sup.  Ct.  Rep.  28S; 
Muser  t.  Magone,  156  U.  8.  247,  39  L.  ed. 
137,  15  Sup.  Ct.  Eep.  7T). 

2.  The  goTemment's  claim  Is  not  only 
opposed  to  the  ruling  in  Interstate  Com- 
merce Commission  t.  Union  P.  R.  Co.  222 

D.  S.  547,  Sfl  L.  ed.  311,  32  Sup.  Ct.  Rep. 
108,  and  the  caaei  tbere  cited,  but  is  con- 
trary to  the  terms  of  the  act  to  regulate 
commerce,  which  in  its  present  form  pro- 
Tides  (26  Stat  at  L.  801,  3  6,  chap.  382, 
V.  8.  Comp.  SUt  1901,  p.  3168),  for  metb- 
-ods  of  procedure  before  the  Commission 
that  "conduce  to  justice."  The  statute,  in- 
-ftead  of  making  its  orders  conclusive 
againat  a  direct  attack,  expressly  declares 
that  they  may  "be  suspended  or  set  aside 
by  »  conrt  of  competent  jurisdiction. "  36 
fiUt  at  L.  651,  e  12,  chap.  309.  Of  course, 
that  can  only  be  done  in  eases  presenting 
•  justiciable  question.  But  whether  the 
order  deprives  the  carrier  of  a  eonstitu- 
tional  or  statutory  right,  whether  the  hear- 
ing was  adequate  and  fair,  or  whether  for 
*ny  reason  the  order  is  contrary  to  law, 
— are  all  matters  within  the  acope  of  ju- 
dicial power. 

8.  Under  the  statute  the  carrier  retains 
the  primary  right  to  make  rates,  but  if, 
after  hearing,  they  are  shown  to  be  un- 
reasonable, the  Commission  may  set  them 
aside  and  requira  the  subetitution  of  juat 
lor  unjust  charges.  The  Commission' 
right  to  act  depends  upon  the  existence  of 
tliia  fact,  and  if  there  waa  no  evidence  to 
■how  that  the  rates  war*  unreasonable 
film  was  no  jurisdiction  to  make  the 
order.     Interstata    Commerce    Commiiaion 


y.  Northern  P.  R.  Co.  £16  U.  B.  644,  54 
L.  ed.  609,  30  Sup.  Ct.  Rep.  417.  to  a 
ease  like  tbe  present  the  courts  wilt  not 
review  the  Commiseion'e  conelnsioni  of  fact 
(Interstate  Commerce  Commission  *.  Dela* 
ware,  L.  ft  W.  R.  Co.  220  U.  S.  251,  GS  L.  ad. 
450,  31  Sup.  Ct.  Rep.  392]  by  passing 
upon  the  credibility  of  witnesses  or  con- 
flicts in  the  testimony.  But  the  legal  effect 
of  evidence  is  a  question  of  law.  A  find- 
ing without  evidence  Is  beyond  the  power 
of  the  Commission.  An  order  baaed  there- 
on is  contrary  to  law,  and  must,  in  the 
language  of  the  statute,  be  "set  aside  by  a 
court  of  competent  jurisdiction."  36  Stat. 
at  L.  651,  chap.  309.  n 

*  4.  The  government  further  Insista  that* 
the  commerce  act  (26  Stat  at  L.  743,  chap. 
128,  U.  S.  Comp.  Stat  1901,  p.  3163)  re- 
quires  the  Commission  to  obtain  informa- 
tion necessary  to  enable  it  to  perform  tha 
duties  and  carry  out  the  object*  for  which 
it  waa  created ;  and  having  been  given 
legislative  power  to  make  rate*  it  can  act, 
as  could  Congress,  on  such  Information, 
and  therefore  its  findings  must  be  pre- 
sumed to  have  been  supported  by  such  in- 
formation, even  though  not  formally  proved 
at  the  hearing.  But  such  a  construction 
would  nnllify  the  right  to  a  hearing, — 
far  manifestly  there  is  no  hearing  when 
the  party  does  not  know  what  evidence  is 
offered  or  considered,  and  Is  not  given  an 
opportunity  to  test,  explain,  or  refute.  The 
information  gathered  under  the  provisions 
of  S  12  may  be  used  as  basis  for  Instituting 
prosecutions  for  violations  of  the  law,  and 
for  many  other  purposes,  but  is  not  avail- 
able, as  such,  in  cases  where  the  party  is 
entitled  to  a  hearing.  The  Commission  Is 
an  administrative  body  and,  even  where  it 
acts  in  a  quasi  judicial  capacity,  is  not 
limited  by  the  strict  rules,  as  to  the  ad- 
missibility of  evidence,  which  prevail  in 
suits  between  private  parties.  Interstate 
Commerce  Commission  v.  Baird,  194  U.  S. 
26,  48  L.  ed.  SBO,  24  Sup.  Ct.  Rep.  663. 
But  the  more  liberal  the  practice  in  ad- 
mitting testimony,  the  more  imperatire 
the  obligation  to  preserve  the  essential 
rulea  of  evidence  by  which  rights  are  as- 
aerted  or  defended.  In  such  cases  tha 
Commissioners  cannot  act  upon  their  owa 
information,  as  could  jurors  In  primitive 
day*.  All  parties  must  be  fully  apprised 
of  the  evidence  submitted  or  to  be  con- 
sidered, and  must  be  given  opportunity  to 
crosa-ezamine  witnesses,  to  inspect  docu- 
ments, and  to  offer  evidenee  in  explanation 
or  rebuttal.  In  no  other  way  can  a  parfy 
maintain  its  rights  or  make  Its  defenae. 
In  no  other  way  can  it  test  the  sufficieney 
of  the  facts  to  support  the  finding;  for 
otherwise   even   though   it  appeared  that 
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the  order  wtu  vithout  avideni^G,  the  mani- 
feet   deficiency   could   always   be   explained 

Jon  the  tlieory  that  the  Commiasion 
before  it  extraneouB,  unknown,  but* 
sumptively  suflicicnt  information  to  i 
port  the  finding.  Interstate  Commerce 
Commission  v,  Baltimore,  ftc  R.  R.  £26 
U.  S.  14,  67  li  ed.  — ,83  Sup.  Ct  Rep.  B. 

Aa  theae  contentions  of  the  government 
must  be  overruled,  it  is  nccesearf  to  ex- 
amine the  record  with  ft  view  of  deter- 
mining whether  there  waa  aubstautial  evi- 
dence to  support  the   order. 

S.  The  Louisville  &,  Nashville  railroad 
ran  from  New  Orleans  to  ttobile  and  to 
PcnsHcola.  From  both  of  these  cities  it 
also  had  tinea  extending  to  Montgomery. 
When  the  road  from  Mobile  to  New  Or- 
leans was  completed,  about  1871,  there  waa 
ID  operation  a  boat  line  carrying  freight 
from  the  latter  city  to  Mobile  and  Pensa- 
eola.  In  order  to  meet  this  water  com- 
petition a  low  rail  rate  was  compelled,  and 
was  put  in  force  by  the  rait  carrier. 

In  1S87  the  through  rate  from  New  Or- 
leans to  Montgomerj  was  adjusted  so  as 
to  conform  to  an  award  hy  Judge  Cooley, 
under  which  rates  from  certain  Ohio  river 
points  to  Montgomery  were  to  be  the  same, 
irrespective  of  any  difference  in  distance. 
Bates  to  Montgomery  from  Kentucky  points 
on  the  Mississippi  were  to  be  2  cents  low 
er,  and  rates  to  Montgomery  from  Memphis 
Vickaburg,  and  New  Orleans  were  to  be  2 
cents  lower  atill.  With  the  exception  i 
change  made  necessary  by  the  construction 
of  a  short  line  from  Memphis  to  Birm 
ham,  the  ctaas  rates  in  that  territory  n 
as  a  rule,  maintained  in  confomiity  with 
the  Cooley  award,  though,  from  time  to 
time,  commodity  rates  were  made  to  meet 
special  conditions. 

Changes  in  rates  from  New  Orleans  to 
Mobile,  to  Penaacola,  and  from  those  cities 
to  Montgomery,  were  made  in  1907.  The 
carrier  insists  that  the  situation  at  Penaa- 
cola was  not  the  same  aa  at  Mobile.  But 
the  controlling  principle  is  applicable  to 
the  rates  at  all  the  points  involved.  And 
in  order  to  prevent  a  treble  discussion  of 
gtho  three  eaees  the  rates  from  New  Or- 
r  leans  to  Mobile  to'Montgomery  ma;  be  re- 
garded as  typical.  The  increase  in  class 
rates  varied  from  1  to  13  cents  per  100 
pounds.  The  increase  in  class  3  waa  great- 
est, and  it  will  therefore  be  taken  as  afford- 
ing the  best  concrete  example  of  the  situa- 
tion before  and  after  the  change  of  1B07. 

Under   the    Cooley   award    the    tariff 
class  3  bad  been  fixed  as  follows: 

New  Orleana  to  Mobile   (local 86 

Mobil*  to  Montgomery    (local) 


Cwibination  of  locals   . 


..65 


But  while  these  locals  aggregated  only 
G6  eeuta,  there  was,  at  the  same  time,  a 
through  rate: 
New  Orleans  to  Montgomery  68 

The  carrier's  filed  tariffs  contained  a  pro- 
vision that  wherever  the  rate  between  two 
points  on  its  line  waa  greater  than  the 
sum  of  the  locals  between  the  same  places, 
the  combination  of  the  two  locals  should 
be  collected.  There  was  nothing  to  indi- 
cate that  shipmenta  from  New  Orleans  to 
Montgomery  were  not  entitled  to  this  com- 
bination rate;  but  it  seems  that  the  privi- 
lege was  rarely,  if  ever,  granted  to  New 
Orleans  merchants,  who,  in  order  to  get  tbo 
advantage  of  the  low  locals  125),  wers 
obliged  to  ship  to  Mobile,  there  unload, 
reload,  and  rabill  to  Montgomery  at  the- 
30  cent  rate-  By  this  inconvenient  meth- 
od they  could  secure  the  65-cent  rate  to- 
Montgomery.  Otherwise,  they  paid  the 
rate  of  OS  cents  on  the  same  goods,  over 
the  same  line,  between  the  same  points. 

The  carrier  was  notified  that  this  prac- 
tice was  in  violation  of  the  Commission's 
ruling  that,  except  in  special  cases,  the 
through  rate  must  not  exceed  to  the  sum 
of  the  locala.  An  enforcement  of  this  rule- 
would  have  compelled  the  carrier  to  reduce 
the  through  rate  (SS)  to  ttie  sum  of  the 
locals  (55],  and  so,  in  less  proportion,  aa 
to   all    other   class   ratea   involved   in    this 

The  company,  however,  met  the*  situa-r 
tion  by  increasing  the  local,  instead  of  re- 
ducing the  through  rate.  For  example,  tb« 
rate  on  class  3  from  New  Orleans  to  Mo- 
bile was  raised  from  25  to  38,  so  that, 
wlien  added  to  the  30-cent  rate  from  Mo- 
bile to  Montgomery  the  combination  G8 
equaled  the  existing  through  rate  of  6S 
cents  from  New  Orleans  to  Montgomery. 
Similar  action  was  taken  aa  to  all  other 
rates  between  New  Orleana  and  Mobile  and 
New  Orleans  and  Pensacola  and  thence  to 
Montgomery. 

At  the  hearing  the  facts  thus  recited 
were  establiahed.  The  reports  of  the  car- 
rier, showing  its  eaminga  and  expenses  in 
detail,  were  in  evidence.  Its  tariffs  and 
those  of  other  railroada  were  offered,  as  » 
basis  for  comparing  the  rates  under  attaclc 
with  those  charged  by  tfaia  and  other  corn- 
pan  isa  for  aimilar  and  longer  diatances. 
Numerous  mercbanta  from  New  Orleana 
teatified  that  since  the  increase  of  August 
13,  1907,  they  had  been  unable  to  sell  in 
Mobile  and  Pensacola  and  that  the  through 
rate  to  Montgomery  made  it  impossibls  to 
deal  in  that  c[^.  In  its  report  the  Com- 
miasion  found  that  the  rates  to  Mobile 
Pensacola,  and  Montgomery  from  other  and 
more  diatant  points  were  actually  or  rela- 
tively   lower   than    those   for   the  shorter 
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diitanee  from  New  Orleans;  that  the  ton- 
mile  rate  on  the  average  of  the  first  six 
elBBses  wai  grenter  from  New  Orleans  to 
Montgomery  than  from  Memphis ;  that 
man]'  departures  had  heen  made  from  the 
Cooley  award;  that  the  oompanj'e  tariff 
contained  a.  provision  that  the  through 
t»tee  ahould  not  exceed  the  sum  of  the 
locale;  that  while  increasing  the  locftl  on 
eastbound  freight  from  New  Orleans  to 
Mobile  and  Pensacola  no  carresponding  in- 
crease had  been  made  on  the  westbound 
freight  from  those  points  to  New  Orleans; 
thkt  the  old  low  local  out  of  New  Orleans 
bad  been  so  long  in  force  as  to  create  a 
presumption  that  it  was  reasonable  and 
com  peri  sstory.  It  concluded  b;  enter  iDg 
an  order  adjudging  that  the  rates  in  the 
wtariff  filed  August  13,  IB07,  were  unrea- 
•  ionable,  and 'directing  the  carrier  to  re- 
store the  old  class  rates  (local)  from  New 
Orleans  to  Mobile  and  to  Pensacola,  and 
to  make  a  corresponding  reduction  in  the 
through  rates  from  New  Orleans  to  Mont- 
gomery, Selma,  and  Prattville. 

This  order  was  attacked  generally  and 
speeiallj  by  a  hilt  which,  at  length  and  in 
minute  detail,  assailed  each  gpecifle  fact 
stated  in  the  report  on  the  ground,  either 
that  the  fact  found  was  without  evidence 
to  support  it,  or  that  it  was  irrelevant  to 
the  issue  involved,  and  furnished  no  basis 
whatevar  for  the  order  which  followed. 

The  commerce  court  rendered  a  lengthy 
and  elaborate  opinion  in  wliicb  it  reviewed 
all  of  the  matters  referred  to  in  the  Com- 
mitslon'a  report,  and  held  that  the  find- 
ings were  irrelevant,  or  without  evidence 
to  support  them,  or  contrary  to  the  ud- 
contradicted  testimony;  that  the  fact  that 
rates  from  more  distant  points  to  Mont- 
gomery, Pensacola,  and  Mobile  were  aet- 
nally  or  relatively  lower  than  from  New 
Orleans  to  the  same  points,  furnished  no 
basis  for  the  order,  unless  it  was  showo 
that  the  conditions  were  similar,  while  it 
■fUrmatively  appeared  that  these  lower 
rates  were  compelled  by  water  competition; 
that  no  conclusion  could  be  drawn  from 
the  fact  that  such  rates  to  Montgomery 
from  other  points  were  lower  an  the  ton- 
mile  basis,  in  view  of  the  universal  rule 
that  the  longer  the  haul  the  lower  the 
rate.  That  the  departures  from  the  Cooley 
award  related  only  to  commodity  rates, 
which  were  not  involved  in  tbis  hearing, 
and  that  the  complaints  of  the  merchants 
aa  to  inability  to  sell  in  Mobile,  Fensa- 
eola,  and  Montgomery  were  referable  onlf 
to  commodity  rates,  and  not  to  class  rates. 
It  found  that  no  legal  inference  could  be 
4rawn  from  the  fact  teat  the  low  locala 
had  been  maintained  on  westbound  ship- 
ment*  after   the    carrier,    on   Auguat   13, 


1907,  raised  the  locals  on  eaatbound  ship- 
ments from  New  Orleans  to  Mobile  and 
Pensacola,  inasmuch  as  there  is  no  legal 
objection  to  having  tower  rates  in  one  di- 
rection than  in  another.  It  found  that  theop 
sole  grouild'for  making  the  order  was  the* 
fact  that  the  carrier  had  raised  rates  after 
they  had  been  in  force  for  more  than  twen- 
ty years;  although  the  presumption  of  rea- 
sonableness disappeared  in  view  of  the 
uncontradicted  testimony  that  the  old  rates 
bad  been  compelled  by  water  competition. 

6.  It  is  nnneeeBsary  in  this  case  to  re- 
view eaeb  of  the  matters  discussed,  ruled, 
and  foand  by  the  Commission  in  its  re- 
port, and  only  the  more  salient  facts  will 
be  mentioned-  For  the  validity  of  the 
order  does  not  necessarily  depend  upon  the 
correctness  of  each  of  these  findings,  so 
that  the  breaking  of  one  or  many  links  by 
disproof  would  destroy  the  chain  upon 
which  the  order  depended.  These  findings 
are  coHatcral,  and  if  correct  might  be  con- 
firmatory of  the  ruling,  which,  however, 
might  still  be  sustained  if  some  of  these 
Statements  were  eliminated.  The  question 
is  whether  there  was  substantial  evidence 
to  support  the   order. 

7.  The  pleadings  charged  that  the  new 
rates  were  unjust  in  themselves  and  by 
comparison  with  others.  This  was  denied 
by  the  carrier.  The  Commission  considered 
evidence  and  made  findings  relating  to 
rates  which  the  carrier  insists  had  been 
compelled  by  competition  and  were  not  a 
proper  standard  by  which  to  measure  those 
here  involved.  The  value  of  such  evidence 
necessarily  varies  according  to  circum- 
stances, but  the  weight  to  be  given  it  la 
peculiarly  for  the  body  experienced  in  such 
matters  and  familiar  with  the  complexi- 
ties, intricacies,  and  history  of  rate  mak- 
ing in  each  section  of  the  country.  So, 
too,  the  fact  that  a  commodity  rate  is  low 
may  cast  some  light  on  the  reasonsbtenese 
of  the  higher  rate  on  the  class  from  which 
that  commodity  was  taken  or  to  which 
it  might  legally  be  restored. 

It  is  true  that  the  old  tow  locals  from 
.Mobile  (west)  to  New  Orleans  were  main- 
tained, while  those  from  New  Orleane 
(east)  to  Mobile  were  raised  is  not  con- 
clusive against  the  reasonable tuhs  of  newA 
tariff  put  in  force  in  1807.  But  ifwas  a? 
fact  tending  to  support  the  conclusion,  un- 
less the  difTerence  was  shown  to  have  been 
worranted  by  proper  rate-making  rules. 
Of  the  Bufiioiency  of  the  explanation,  in- 
cluding the  extent  of  the  difTerence  in 
empty-car  movement,  the  Commission  waa 
authorized  to  judge.  It  also  had  before  It 
the  company's  financial  statement  and  gen- 
eral tariff  sheets,^ — against  which  was  the 
testimony  for  the  carrier,  tending  to  provt 
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thkt  tho  rate  to  New  Orleam  wu  low  in 
fact,  and  bj  comparison  with  tboae  in  force 
aver  other  porta  of  tha  carrier'*  ayEtem, 
and  on  otber  linM  in  the  tome  territory, 
aveo  tbougb  thia  particular  part  of  the 
road  ran  through  a  aporEely  lettled  coun- 
try, with  ezpenaive  trestlei  and  bridgea, 
frequently  dama^fed  by  atorma  from  tha 
Gulf,  and  expeniive  to  maintain. 

B.  But  these  facta  did  not  atand  alone. 
It  appeared  that  for  many  yeari  prior  to 
1007  the  carrier  had  malntaiued  low  locale 
from  New  Orleani  to  Mobile  and  Pansa- 
eola.  When  flrat  put  in  force  they  were 
abnormally  tow  becauie  compelled  by  water 
competition,  and  therefore  furniBh  no  Juit 
atanderd  of  reasonableneas.  And  if  when 
tbtA  competition  diaappeared  the  ratea  bod 
been  advanced,  no  inference  ftdveree  to  the 
railroad  could  have  been  drawn  from  the 
increase.  Interstate  Commerce  Commia- 
aion  V.  Chicago  O.  W.  R.  Co.  20S  U.  S. 
108,  62  L.  ed.  705,  26  Bup.  Ci  Rep.  403. 
Hie  answer  of  tha  railroad  company  ad- 
mits that  thii  water  competition  had  ceased 
to  eziat.  The  date  is  not  definitely  atatedj 
but  it  is  fairly  inferable  that  the  water 
eompetition  was  not  potential  for  some 
yean  before  the  increase  in  rates  in  1907. 
When  made,  the  increase  was  not  because 
of  the  absence  of  water  eompetition, 
to  make  the  snm  of  the  locals  correspond 
with  the  through  rates.  Under  the 
cnmatances  the  maintenance  of  these  low 
rates  after  the  water  competition  disap- 
peared tends  to  support  the  theory  that 
by  an  increase  of  business  or  other  cause 
they  had  become  reasonable  and  compensa- 
tory. 
5  9.  From  the  appellee's  standpoint,  prob- 
•  ably  a  principarobjection  to  the  order  com- 
plained of  is  that  it  will  upset  the  Cooky 
award,  under  which  rates  have  been  ad- 
justed throughout  a  large  section.  But 
that,  too,  was  a  matter  for  consideration 
by  the  Commission,  which  by  this  order 
has  not  lost  power  to  restore  the  old  rates, 
or  to  make  changes  in  the  new  if  it  sball 
be  found  that  those  put  in  force  nn- 
Justlj  discriminate  in  favor  of  New  Or- 
leans against  other  cities. 

Tbe  order  of  the  Commission  restoring 
a  local  rate  that  had  been  In  force  for 
many  years,  and  making  a  eorreapondii^ 
reduction  in  the  through  rate,  was  not 
arbitrary,  but  sustained  by  substantial, 
though  conflicting,  evidence.  Tbe  courts 
eannot  settle  tbe  conflict,  nor  put  their 
judgments  against  that  of  the  rBt«-making 
body,  and  tbe  decree  is  reversed. 


tS  SUPREME  COUBT  REPORTER.  Our.  Tao^ 

(BT  U.  B.  Tl.) 

WALTER  B.  QRANT  and  E.  E.  Burlis- 

game,  Appta.  and  Plffs.  in  Brt^ 


DNTTED  fftATW. 

Contempt  (g  66*)— ApPBii^MooK  of  Re- 
view--"Obi  mi. nal  COHTBMPT." 
1.  A  judgment  fining  a  person  for  con- 
tempt in  disobeying  a  subpoena  duces  teenm 
directing  tba  production  before  ths  grand 
jury  of  certain  books  and  paperi  In  hi* 
poesession  is  reviewable  only  by  writ  of 
error,  the  case  being  one  of  eriminij  eoB> 

[Ba.  Nota.~For  other  euaa,  ■••  Contain  pt. 
Cent   DlR.   {)  !13-m.  m-zn;     Daa.   DiK.    t  M.* 

For  otber  deflnltloai,  aee  Words  and  PbTaBa*. 
vol.  2,  pp.  1H7-17IB.] 

Contempt  (f  66*)  — Appiai.— Weo  Mar 
Bbinq  Ebbob— Pabtt, 

5.  Neither  the  appearance  before  tlia 
grand  jury  of  the  alleged  owner  of  certain 
books  and  papers  called  for  in  a  subpoena 
duce*  tecum  directed  to  bis  attorney,  nor 
an  order  appointing  a  referee  to  take  tes- 
timony a*  to  the  rights  and  privilege 
claimed  by  tbe  attorney,  and  as  to  the 
ownership  of  such  books  and  papers,  makes 
the  former  a  party  tc  the  proceedings  to 
punish  the  attorney  for  contempt  in  dis- 
obeying the  subp(Ena,  and  ha  therefore  has 
no  standing  to  sue  out  or  join  in  a  writ 
-*   -rror  to   review   the   final   judgment   In 

proceedings. 
^_J.     Note.— For    other    cuw,    see    Contempt, 
Cant.   Dig.   11  as-a.i.  iSX-73T.     b«:.  Dls.   1  ge.*] 

WiTNMeBB  (f  308*)— PBiviueoBD  Oohuu- 
KiCATioNs  —  Pboduction     of    Oubkt'b 

DOCUUKNTS— SKU-  OUIU  N  ATI  ON  . 

3.  Whether  or  not  an  attorney  may  r«- 
fuae  to  obey  a  subpcena  duces  tecum  call- 
ing for  the  production  of  his  client'*  boola 
and  papers  before  a  grand  jury  because 
they  may  tend  to  incriminate  the  client 
depends  upon  the  client's  constitutional 
rights,  irrespective  ot  any  question  of  pro- 
feaaiona]  privilege. 

[Ed.    Note.— For    otber    eases,    h*    Wltnanes. 
■nt.   Dig.  t)  J06G-10e7;    Dw.  Dig.   |  Ke.*] 
WrTNE3HB8    (j    298*)— S«U'-CB^»UITATIOK— 
FS0DDCTI0N  OF  COBPOKATX   BOOKB. 

4.  A  stockholder  in  a  defunct  corporatioa 
eannot  invoke  bis  constitutional  privilege 
against  self-crimination  to  justify  hia  re- 
fusal to  produce  before  the  grand  jury, 
under  a  subpiena  duces  tecum,  the  corpo- 
rate books  and  papers  in  bis  possession,  ^- 
though  the  legal  title  to  such  books  and 
papers  may  be  in  him. 

[Ed.  No(e.~For  otner  csM*.  ■••  WltDSMas. 
Cant.  Dl|.  11  103g-1D4I;    Dec.  Dig.  |  tU.*] 

Sbabches  and  Seizubeb  (f  7*)— Psoouc- 

TION    OF   COBPOBATS   BOOKB. 

6.  The  enforced  production  before  tlM 
grand  jury  under  a  subpmoa  duces  tecum 
of  the  books  and  papers  of  a  defunct  cor- 
poration covering  a  period  of  three  yean^ 
which  are  in  the  possession  of  a  formar 
stockholder  who  claims  title,  does  not  vio- 

any   constitutional   protection   against 
unreasonable  searches  and  seizures. 
[Ed.  Nota.— For  olher  cuai.  »•  Siarchia  and 
eliurea.   Cut.   Dig.  |  fi;     Dec   Die.  I  T.*] 
[No.  S3I.] 
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GRANT  T.  mOTED  STATES. 


Argtud   uid   Rbniltted   JW11U17   0,    1918. 
Daoided  Jwmujr  20,  19IS. 

APPEAL  from  and  IN  EBEOR  to  the 
Diatrict  Court  of  the  United  St&t«a  for 
the  Sonthern  District  of  Nen  York  to  re- 
view a  judgment  fining  (.n  ftttomey  for 
oontempt  in  diaobejing  *  subptEnn  ducM 
tecum  cklling  for  the  production  of  the 
books  and  paper*  to  which  hit  client  as- 
serts title. 

Appeal  diBmlssed.  Judgment  affirmed  im 
writ  of  error. 

See  same  case  below,  IBS  Fed.  TOS. 

The  facts  are  stated  in  the  opinion. 

McMK.  Wllltam  A.  Keener  and  Dallas 
Flannagan  for  appellants  and  plalntifTs  In 


t  *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

Walter  B.  Grant  and  B.  E.  Bnrltngame 
seek,  both  hy  appeal  and  bj  writ  of  error, 
u.  review  of  a  judgment  of  the  diatrict 
court  by  which  Grant  was  adjudged  to  be 
guilty  of  eont«mpt. 

Burlingame  was  indicted  by  a  Federal 
grand  jury  in  the  southern  district  of  New 
Tork  on  August  30,  1911,  and  again  on 
March  15,  1612,  the  latter  indictment  being 
found  against  him  in  connection  with  the 
Ellsworth  Company,  a  corporation,  J.  D. 
Smith,  and  others.  Walter  B.  Grant  was 
one  of  Burlingame's  attorneys.  On  hfarch 
13,  191Z,  a  subpcena  duces  tecum  was  aerred 
upon  Grant,  directing  him  to  appear  be- 
fore the  grand  jury  to  testify  In  regard  to 
t.an  alleged  violation  of  the  statutes  of  the 
tUnited  States  by  J.  D.  Smith,  and  to  pro- 
duce certain  books  and  papers  of  the  Eits- 
worth  Company  for  the  years  1907,  IBOB, 
1909.  In  response  to  the  subp<Ena,  Grant 
appeared  before  the  grand  jury  hut  did  not 
produce  the  documents  demanded.  On  be- 
ing asked  whether  he  had  received  from 
Burlingame  any  box  of  books  or  papers,  he 
declined  to  answer  further  than  to  say 
that  he  had  received  nothing  from  Burlln' 
game  save  in  his  capacity  as  attorney  for 
the  purpose  of  professional  consultation 
and  of  preparing  for  the  defense  of  his 
client.  He  said  that  be  had  not  opened 
any  box  received  from  Burlingame,  and 
ho  refused  to  open  any  such  box  in  order 
to  ascertain  whether  or  not  it  contained 
the  bo«dcB  or  papers  called  for,  upon  the 
ground  that  to  do  so  for  the  purpose  of 
disclosing  the  result  of  his  examination 
wonld  violate  his  duty  and  his  client's 
privilege. 

The  grand  jury  thereupon  presented 
Grant  for  eontempt.  Burlingame  appeared 
in  eonrt,  set  up  that  tha  books  and  papers 


rsqnired  to  b*  produced  wars  hts  Individ- 
ual property,  and  that  to  produee  them 
or  to  disclom  their  content*  or  where- 
abouts would  tend  to  incriminate  him.  Tli« 
court  appointed  a  referee  to  take  evidence 
as  to  tba  rights  and  privileges  claimed  by 
Grant,  and  as  to  the  ownership  of  the  books 
and  papers,  together  with  such  other  evi- 
dence as  might  be  relevant  to  the  ques- 
tions raised,  and  to  make  report  to  the 
court,  with  hi*  conclusions.  Uuch  testi- 
mony was  taken  before  the  referee,  wh» 
submitted  an  elaborate  report  upon  tha 
facts  and  the  law,  embracing  the  following 
coDciusions-.  That  Burlingame  had  at  all 
times  been  the  sole  stockholder  of  the  Ells- 
worth Ccmpany  which,  on  December  81, 
1909,  had  oeaaed  to  do  buainese;  that  the 
legal  title  to  the  books  and  papers  was  in 
the  corporation,  and  not  in  Burlingame; 
that  if  the  title  bad  passed  to  Burlingame 
prior  to  the  service  of  the  subpmna,  never- 
theless they  would  not  bs  privil^ed,  for 
the  reason  that  they  were  corporate  ings 
character;* that  in  August  or  September,t 
1911,  Burlingame  had  delivered  two  pack- 
ages and  a  box  to  Grant,  which  the  latter 
bad  in  his  possession;  that  the  packages 
and  box  were  delivered  to  Grant  for  aafo- 
keeping  in  his  office,  and  were  not  delivered 
to  him  in  his  professional  capacity  as  at- 
torney, or  for  the  purpose  of  consultation 
with  him  in  such  capacity;  that  tbeir  eon- 
tents  were  not  privileged,  and  that  Grant 
I  should  have  searched  therein  for  the  books 
and  papers,  should  have  produced  tliem  if 
found,  and  should  have  answered  the  ques- 
tions put  to  him  before  the  grand  jury; 
and,  finally,  that  by  reason  of  his  refusals 
he  was  in  contempt. 

Exceptions  were  filed  to  the  report,  wbleh 
was  confirmed  by  the  court  save  as  to  the 
ftnding  that  the  legal  title  to  the  books 
and  papers  was  in  the  corporation.  Grant 
was  thereupon  adjudged  to  be  in  contempt 
for  failing  to  examine  the  contents  of  the 
box  and  packages  for  the  purpose  of  a^ 
ecrtaioing  whether  they  contained  the  pa- 
pers specified  in  the  subpmna,  and  for  fail- 
ing to  answer  the  questions  put  to  him  cOB- 
oerning  them  by  the  grand  jury.  It  was 
provided  that  ha  might  purge  himself  of 
the  contempt  by  making  the  examination 
and  by  answering  such  questions  and  pro- 
ducing the  papers,  if  found,  in  response  to 
a  fresh  subpcena.  In  punishment,  he  was 
fined  a  sum  equal  to  the  expenaes  of  the 
reference. 

The  appeals,  both  of  Grant  and  Burlin- 
game, from  this  judgment  must  be  die- 
missed.  The  case  was  one  of  criminal 
contempt  reviewable  only  by  writ  of  error. 
Bessette  v.  W.  B.  Conkey  Co.  1B4  U,  a 
324,  83S-S3S,  48  L.  ed.  B9T,  lOOS,  lOOB,  24 
8n^  Ot  Rep.  665;  Bucklin  v.  United  StatM, 


,r,n,GOOglC 


m 


U  SUPREME  COUET  REPORTEK. 


Oor.  Tmc, 


169  n.  S.  «81,  40  L.  ed.  304,  10  Snp.  Ct. 
Rep.  1S2;  G^mpers  v.  Bucks  Stove  t  Range 
Co.  221  U.  S.  418,  444.  65  L.  ei.  TBT,  807, 
34  L.R,A.(N.S.)  674,  31  Sup.  a.  Hep.  432; 
lU  Merchants'  Stock  4  Grain  Co.  223  U.  S, 
030,  66  L.  ed.  584,  32  Sup.  Ct.  Rep.  339. 
In  tlie  writ  of  error,  Burlingarae  has  at- 
tempted to  join.  The  subpcena  wa«  not  di- 
rected to  him,  and  he  was  not  charged  witli 
contempt.  It  is  true  that  he  appeared 
abefore  the  court  when  Grant  waB  preBent«d 
•  by  the  grand  jury.'and  etated  hia  claim  to 
the  books  and  papers.  In  the  subsequent 
inquir;,  the  purpose  of  the  court  mani- 
(estlj  was  to  ascertain  all  the  facts  in 
order  that  it  miglit  properly  decide  the 
question  wit'.i  respect  to  the  alleged  con 
tumacj  of  Grant.  Neither  Burlingame'! 
appearance  before  the  court,  nor  the  order 
of  reference,  made  Burlingarae  a  party  to 
the  proceeding,  which  was  in  its  na 
criminal,  and  was  instituted  and  conducted 
to  the  final  judgment  againit  Grant  alone. 
Burlin^nme  had  no  standing  to  sue  out  a 
writ  of  error.  Bayard  v.  Lombard,  B  How. 
630,  551,  13  L.  ed.  24S,  254;  Payne  T 
Niles,  20  How.  ElO,  221,  15  L.  ed.  806,  808; 
Ex  parte  Cockcrott,  104  U.  S.  578,  26 
L.  ed.  850.  And  the  writ  must  be 
missed  bb  to  him. 

The  judgment  is  attacked  by  Grant  upon 
the  ground  that  there  has  been  a  denial 
of  constitutional  right.  It  is  contended  by 
the  government  t^at  the  writ  should  also 
be  dismissed  as  to  Grant  because  the  facts 
are  not  open  tc  review,  and  it  was  found 
by  the  court  below  that  he  had  not  re- 
ceived the  box  and  packages  in  bis  profes- 
sional capacity  as  attorney  or  for  purposes 
of  consultation.  While  this  suflices  to 
■how  that  the  questions  put  to  the  witness 
did  not  invade  the  professional  privilege, 
the  finding  does  not  control  the  decision 
of  the  case  with  respect  to  the  require- 
ment of  the  production  of  the  books  and 
papers  it  in  Grant's  posses Bion.  See  4 
Wigmore,  Ev.  %  2307.  These  were  inde- 
pendent documents.  Even  if  they  had  been 
received  by  Grant  as  attorney  for  purposes 
of  consultation,  they  could  not  be  regarded 
as  privilpgc^d  communications.  And,  as- 
suming that  they  were  left  with  him  mere- 
ly for  safe-keeping,  they  would  still  be  held 
by  Grant  as  Burlingame's  agent.  The  in- 
quiry thus  remains  whether  In  theae  cir- 
cumstances Grant  could  refuse  their  pro- 
duction if  they  would  tend  to  incriminate 
his  principal. 

Although  the  merits  of  the  constitution- 

kl  question  are  thus  before  us,  it  does  not 

require  extended  discussion  in  view  of  the 

a  recent  decisions  of  this  court.    The  books 

?and  papers  called  for  by  the  subp<rna  were 

corporate  records  and  documents.    Whether 


or  not  the  title  to  them  had  passed  to 
Burlingame  when  the  Ellsworth  Company 

ceased  to  do  business,  their  essential  char- 
acter was  not  changed.  They  remained 
subject  to  inspection  and  e.tamination  wliea 
required  by  competent  authority,  and  they 
could  not  have  been  withheld  by  Burt  in- 
game  himself  upon  the  ground  that  they 
would  tend  to  incriminate  him.  Nnr  was 
there  any  unreasonable  search  or  seizure, 
Wheeler  v.  United  States,  decided  Jan- 
uary 6. 1913  [220  V.  S.  478,  07  L.  ed.  — ^,33 
Sup  Ct.  Rep.  158] ;  Wilson  v.  United  States, 
221  U.  B.  361,  55  L.  ed.  771,  31  Sup.  Ct. 
Rep.  638,  Ann.  Cas.  1S12D,  658. 

It  follows  that  Grant,  from  any  point 
of  view,  was  not  justified  in  bis  refusals, 
and  the  Judgment  is  affirmed. 


(m  O.  8.  M.) 
MICHIGAN  CENTRAL  RAILROAD  COM- 
PANY, Plff.  in  Err., 

DANIEL  B.   VREELAND,  Administrator, 
etc. 

COCBTS  a  ZS'>*)—V.RROa  TO  ClRLUlT  COL-BT 
— DiSUl  SS  A  L— G  BO  U  M)  B . 

1.  A  writ  of  error  from  the  Federal  Su- 
preme Court  will  not  be  dismissed  Iweause 
the  constitutional  questions  which  furnished 
the  ground  for  bringing  the  case  directly 
to  the  Supreme  Court  have,  since  the  allow- 
ance of  the  writ  of  error,  been  decided  by 
that  court  in  another  case  adversely  to  the 
plaintiir  in  error. 

[Ed.  Nots.— For  ofhsr  cases,  u.   

DJg.  fi  1032-lOK.  1C31;    Dec.  CIs.  g  ZS5'] 
Death    (|   10*)— Abatembnt— Actio.v   fob 

pEBaoNAL  Injuries. 

E.  The  right  of  action  created  by  the  em- 
ployers' liability  act  of  April  22,  ISOS  (35 
Sta.t.  at  L.  65,  chap.  140,  U.  S.  Comp. 
Stat.  Supp.  IQll,  p.  1322),  in  behalf  of  u 
injured  interstate  railway  employee,  is  ex- 
tinguished by  bis  death,  because  of  the 
failure  of  that  statute  to  provide  for  any 
survival  of  such  right  of  action,  and  it 
cannot  be  helped  out  by  any  state  legisla- 
tion on  the  subject. 

[Ed.  Note.— For  otber  cksm,  im  Diatli.  Dec. 
Dig.  I  10. '1 

Death  (f  11*)— Riobt  or  Actioit  roR 
Causisg— Effect  of  Tempobabjlt  Sd»- 
VIVIKO  Injust. 

3.  llie  liability  to  certain  relatives  de- 
pendent upon  the  decedent,  which  is  im- 
posed by  the  employers'  liability  act  Ot 
April  22,  1903,  on  an  interstate  railway 
carrier  negligently  causing  the  death  of  an 
employee  while  engaged  in  interstate  com- 
merce, is  not  limited  to  cases  where  death 
was  instantaneous,  the  right  of  action  thus 
created  being  independent  of  any  cause  of 
action  which  the  decedent  had,  and  includ- 
ing no  damages  which  he  might  have  re- 
covered for  bis  injury  if  he  had  lurvived. 
[Ed.  Nnte,— For  otber  easss.  see  Deatli.  Dec 
Dig.  i  U-'l 
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Dkath  (%  95*)— Daiuges 

*.  The  Snancial  benefit  which  might  re»- 
■onablj'  be  expected  frran  her  huBbsnd  in 
A  pecunUr;  nay  ia  the  measure  of  damages 
in  an  actioD  brought  against  an  interstate 
railroad  carrier  under  the  empiojers'  lia- 
bilitv  act  of  April  22,  I90S,  for  the  benefit 
of  toe  widow  of  an  employee  killed  while 
engaged  in  interstate  commerce. 

[61.  Kots.-For  other  ciuei.  >M  Dmth,  Cmt 
Dig.  If  101,  IW,  Ul-llB,  120:    Dbc.   DlB.  I  ».• 

F«r  other  deBnlUom,  tse  Wordi  and  PbraMt, 
Tot.  1  p.  5259.] 

Appeal  and  Errob  ({ 1064*)— Rrvebsibli 
EaiOK  in  InsTBucTioHft— Dauaqis. 
6.  Instmeting  tha  jnry  to  estimate  from 
their  own  eiperience  aa  men  the  flnancial 
Talue   of   a  widow's   loss   of  her  husband's 
"eare  and  advice"  requires  the  revereal  of 
a  judgment  againat  a  carrier  in  an  action 
brought  under  the  empioyere'  liability  act 
of  April  22,  3908,  for  the  death  of  her  hus- 
band while  in  the  carrier's  employ,  as  open- 
ing the  door  to  conjecture  and  speculation. 
fki.    NDle.— For   other  oum.    e<*~ADi)«tl   and 
BiTor.    CsaL    DH-   H   4218,   1ZS1-I2M;     D«c.    DtE. 

I  low.*] 

INo.   242.} 
Argued   December   4,   leiZ.      Decided   Jan- 
uary 20,  1013. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Nortliern  District 
of   Ohio   to   review   a   judgment   againet   a 
a  brought  under  thi 


engaged  in  interstate  commerce.     ReTersed 
and  a  new  trial  ordered. 

See  Mune  ease  below,  189  Fed.  495. 
The  facta  are  eUted  in  the  opinion. 
Meaers.    Kmery    D.    Potter.    Frank    B. 
Robson,  Henry  Ruasel,  and  Charles  P.  Car- 
roll for  plaintiff  in  error. 

Messrs.  Jobn  B.  Da.iBh  and  Joseph  D. 
Sullivan  for   defendant  in  error. 

B  , 

>      Mr.  Justice  Lnrion  delivered  the  opin- 
ion of  tbe  court: 

This  was  an  action  under  the  employers' 
liability  act  of  April  22,  1908  [35  Stat, 
at  L.  85,  chap.  149,  U.  8.  Comp,  Stat,  Supp, 
1911,  p.  1322],  to  recover  damages  for 
tho  wrongful  death  of  the  inteatate,  an 
employee  in  the  service  of  the  railroad  com. 
pany.  Tbe  constitutionality  of  tbe  act 
was  drawn  in  question  by  the  plaintiff  in 
error  in  the  court  below,  and  this  atTorded 
ground  for  bringing  tbe  case  directly  to 
thia  court.  Since  the  allowance  of  the 
writ  of  error  all  of  the  constitutional 
questions  have  been  decided  advi^rsely  to 
the  plaintiff  in  error.  Second  Employers' 
Liafatlitj  Cases  (Mondou  v.  New  York,  N. 
H.  4  H.  R.  Co.)  223  U.  S.  1,  6fl  L.  ed.  327, 

X  38  L.R.A.(N.S.)    44,  82  Sup.  Ct.  Rep.  189. 

?  Bat  this  does  not  jn8tify*our  dismissing  the 
ease,    since    the     constitutional     questions 


which  gave  the  right  to  bring  it  here  were 
not  foreclosed  when  the  writ  was  allowed, 
and  we  therefore  have  jurisdiction  to  con- 
eider  other  asBignments  of  error. 

These  relate  to  the  construction  of  the 
act  and  the  measure  of  damages  thereunder. 
Sections  1  and  2  of  the  act  of  1908,  and 
B  2  of  the  amendatory  act  of  April  S,  ISIO 
[3Q  Stat,  at  L.  291,  chap.  143,  U.  S.  Comp. 
SUt  Supp.  1911,  p.  132&1,  are  aet  out  in 
the   margin. t  e 

'This  case,  however,  involves  only  a  eon-f 
■traction   of  the   act  prior   to   the  amend- 
ment referred  to. 

The  decedent  survived  his  injuries  for 
several  houre.  His  personal  repreeentativa 
baa  brought  this  action,  not  for  the  injury 
suffered  by  his  intestaU,  but  for  the  loss  ' 
suffered  by  his  widow  as  a  oonsequenee  of 
his  wrongful  death. 

For  the  railroad  company  it  has  been 
argued  that  the  fact  that  the  injured  em- 
ployee survived  his  injuries  for  several 
hours  operates  to  extinguish  its  liability 
for  both  the  wrongful  injury  and  the  death 
which  ensued.  The  view  of  counsel  seems 
to  be  that  the  act  declared  a  single  lia- 
bility and  constituted  a  cause  of  action  in 
behalf  of  the  injured  person  if  he  survived, 
or,  in  case  his  death  was  instantaneoua,  a 
cause  of  action  for  the  benefit  of  the  speol' 
fied  dependent  rdatives  surviving.  This  is 
a-  narrow  interpretation  ot  the  act,  and 
would  operate  to  defeat  all  liability  unleaa 
the  injured  peraon  should  survive  long 
enough  to  conduct  bis  action  to  a  recoverj. 

We   think  the   act  declares  two   distinct 
and     independent     liabilities,     resting,     of 
Be,  upon  the  common  foundation  of  a 


tSec.  1.  That  every  common  carrier  by 
railroad,  while  engaging  in  commerce  be- 
tween any  of  the  severiil  states  or  territo- 
ries, or  between  any  of  the  states  and  ter- 
ritories, or  between  the  District  of  Co- 
lumbia and  any  of  the  states  or  territories, 
or  between  the  Bistrict  of  Columbia  or 
any  of  the  states  or  territories  and  any 
foreign  nation  or  nations,  shall  be  liabl* 
in  damages  to  any  person  suffering  injury 
while  be  is  employed  by  such  carrier  in 
such  commerce,  or,  in  case  of  the  death  of 
such  employee,  to  his  or  her  personal  rep- 
resentative, for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such 
employee;  and,  if  none,  then  of  such  em- 
ployee's parents;  and,  if  none,  then  ot  the 
next  of  kin  dependent  upon  such  employee, 
for  such  injury  or  death  resulting  in  whole 
or  in  part  from  the  negligence  of  any  ot 
the  oihcers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  In- 
Buliiciency,  due  to  its  negligence,  in  its 
cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other 
equipment. 

Sec,    2.  That   every    common    carrier    b7 
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wrongful  injar;,  but  butd  apon  altogether 
different  primcipleo.  It  plainly  declares 
the  liability  of  the  carrier  to  its  injured 
servant.  If  he  liad  eurTived  he  might  have 
recovered  such  damage*  as  would  have  com- 
pensated him  for  ilia  expense,  loss  of  time, 
■uSering,  and  diminished  earning  power. 
But  if  he  does  not  live  to  recover  upon  hii 
own  cause  of  action,  what  thenT  Does  an; 
tight  ol  action  survive  his  death  and  pass 
to  his  representative  1    This  is  a  question 

S  which  depends  upon  the  statute. 

•  'We  may  not  piece  out  this  set  of  Con- 
gress by  resorting  to  the  local  statutes  of 
the  state  of  procedure  or  that  of  the  injury. 
The  act  is  one  which  relates  to  the  liability 
of  railroad  companies  engaged  in  inter- 
state commerce  to  their  employees  while 
engaged  in  such  commerce.  The  power 
of  Congress  to  deal  with  the  subject  comei 
from  its  power  to  rq^tate  commerce  be- 
tween the  states. 

Prior  to  this  act  Congress  had  not 
deemed  it  expedient  to  IegiBlat«  upon  the 
subject,  though  its  power  was  ample.  "The 
subject,"  as  observed  by  this  court  in  Sec- 
ond Employers'  Liability  Cases  (Mondou  v. 
New  York,  N.  H.  4  H.  R.  Co.)  Z23  U.  S. 
1,  64,  S6  L.  ed.  327,  847,  38  L.R.A.(N.S.) 
44,  32  Bup.  Ct.  Rep.  IBB,  "is  one  which 
falls  within  the  police  power  of  the  state 
in  the  absence  of  legislation  by  Congress." 
Nashville,  C.  k  St.  L.  R.  Co.  v.  Alabama, 
128  U.  S.  9a,  88,  38  L.  ed.  392,  3S3,  2  In- 
ters. Com.  Rep.  23B,  9  Sup.  Ct.  Rep.  28. 
By  this  act  Congress  has  undertaken  to 
eover  the  subject  of  the  liability  of  rail- 
road companies  to  their  employees  injured 
while  engaged  in  interstata  commerce. 
This  exertion  of  a  power  which  is  granted 
in  express  terms  must  supersede  all  legis- 
lation over  the  same  subject  by  tbe  states. 
Thus,  In  Oult,  C.  &  S.  F.  B.  Co.  v.  Hcfley, 
ICS  U.  8.  98,  104,  39  L.  ed.  810,  812,  15 
Sup.  Ct.  Rep.  602,  it  was  said,  in  reference 
to  state  legislation  touching  freight  rates 
npon    interstate    freight    which    conflicted 


with  the  l^slation  of  Coogren  vp^  tli* 
same  subject,  that: 

"Generally  it  may  be  said  in  respect 
to  laws  of  this  character  that,  though  reaU 
ing  upon  the  police  power  of  the  state, 
they  must  yield  whenever  Congress,  in  the 
exercise  of  the  powers  granted  to  it,  legis- 
lates upon  the  precise  subject-matter,  for 
that  power,  like  all  other  reserved  powers  of 
the  states,  is  subordinate  to  those  in  terms 
conferred  by  the  Constitution  upon  the  na- 
tion. 'No  urgency  for  its  use  con  author- 
ize a  state  to  exercise  it  in  regard  to  a 
subject-matter  which  has  been  confided  ex* 
clusively  to  the  discretion  of  Congress  by 
the  Constitution.'  Henderson  v.  New  Yoi^ 
(Henderson  t.  Wictcham)  92  U.  S.  859, 
271,  23  L.  ed.  S43,  &4B.  'Definitions  of  the 
police  power  must,  however,  be  taken,  sub* 
ject  to  the  condition  that  the  state  cannot,  g 
in  its  exercise,*  for  any  purpose  whatever,? 
encroach  upon  the  powers  of  the  general 
government,  or  rights  granted  or  secured 
by  the  supreme  law  of  the  land.'  Kew  Or- 
leans Gaslight  Co.  v.  Louisiana  Light  4 
H.  P.  ft  Mfg.  Co.  115  U.  S.  650,  681,  29  L. 
ed.  E16,  520,  6  Bup.  Ct.  Rep.  252.  'While 
it  may  be  a  police  power  in  tbc  sense  that 
all  provisions  for  the  health,  comfort,  and 
security  of  the  oitisena  are  police  regula- 
tions, and  an  exercise  of  the  police  power, 
it  has  been  said  more  than  once  in  this 
court  that,  where  such  poners  are  so  exer- 
cised as  to  come  within  the  domain  of  Fed- 
eral authority  as  deftned  by  the  Constitu- 
tion, the  latter  must  prevail.'  Morgan's  I^ 
tT.B..t  S.  B.  Co.  V.  Board  of  Health,  IIS 
U.  S.  455,  404,  30  L.  ed.  237,  841,  0  Sup. 
Ct.  Rep.  1114." 

It  therefore  follows  that  in  reapeet  of 
state  iegislatioD  prescribing  the  liablli^ 
of  such  carriers  for  injuries  to  their  em- 
ployees while  engaged  in  interstate  com- 
merce, this  act  is  paramount  and  exclusive, 
and  must  remain  so  until  Congress  shall 
again  remit  the  subject  to  the  reserved  po- 
lice power  of  the  states.    Reid  v.  Colorado, 


railroad  in  the  territories,  the  District  of 

Columbia,  the  Panama  Canal  Zone,  or  other 
possessions  of  the  United  States,  shall  be 
liable  in  damages  to  any  person  suffering 
Injury  while  he  is  employed  by  such  carrier 
in  any  of  said  jurisdictions,  or,  in  case  of 
the  death  of  such  employee,  to  his  or  ber 
personal  representative,  'for  the  benefit  of 
the  surviving  widow  or  huaband  and  chil- 
dren of  such  employee;  and,  if  none,  then 
of  such  employee's  parents;  and,  il  none, 
then  of  the  next  of  kin  dependent  upon  such 
employee,  for  such  injury  or  death  result- 
ing in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees 
of  such  carrier,  or  by  reason  of  any  defect 
nr  insufBeienc^,  due  to  its  negligence,  in 


its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or 
other  equipment. 

Section  S  of  the  act  of  April  S,  1910: 
That  said  act  be  further  amended  by  add- 
ing  the   following   section   as   section   nins 
of   said    act: 

Bee.  S.  That  any  right  of  action  given 
hv  this  act  to  a  person  suffering  injury 
shall  survive  to  his  or  her  personal  repre- 
sentative, for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  em- 
ployee, and,  if  none,  then  of  such  employee's 
parents;  and,  if  none,  then  of  the  next  of 
kin  dependent  upon  such  employee,  but  In 
such  oases  there  shall  be  only  one  reoor- 
ery  for  the  same  injury. 
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187  D.  B.  1S7.  He,  47  L.  ed.  108,  113,  23 
Sup.  Ct.  Rep.  6Z,  12  Am.  Crim.  Rep.  SOS. 

The  Btfttutea  of  manj  of  the  statea  ex- 
preuly  proride  for  the  survival  of  tb« 
right  of  •otion  which  the  injured  peiaon 
night  have  prosecuted  tf  he  bkd  lurvlved. 
But  unleHs  this  Federal  statute  nhich  de- 
clares the  liability  here  asserted  provides 
that  the  right  of  action  shall  survive  the 
death  of  the  injured  empioyee,  it  does  not 
pass  to  his  representative,  notwithstanding 
stat«  legislation.  The  question  of  survival 
is  not  one  of  procedure,  "but  one  which 
depends  on  the  substance  of  the  cause  of 
action."  Schreihcr  t.  Sharplesa,  110  U.  S. 
TO,  SO,  ZB  L.  ed.  S5,  68,  3  Sup.  Ct.  Rep.  423 
Uartin  v.  Baltimore  &.  0.  R.  Co.  (Oerling 
V.  Baltimore  &  0.  R.  Co.)  161  U.  S.  673, 
SB  L.  ed.  31],  14  Sup.  Ct.  Rep.  £33. 

Nothing  is  better  settled  than  that,  at 
eominon  law,  the  right  of  action  for  an 
injury  to  the  person  is  eztioguished  hj  the 
death  of  the  partj  injured.  The  rule, 
"Actio  pertotuiit  moritur  cum  persona" 
applies,  whether  the  death  from  the  injury 
be  instantaneous  or  not     The  act  of  190S 

rdoes  not  provide  for  any  survival  of  the 
right  of  action  created  Iii*behalf  of  an 
jored  employee.  That  right  of  action  was 
therefore  extinguished.  The  act  has  been 
nany  timea  so  construed  by  the  circuit 
courts.  We  cite  a  few  of  the  cases:  Fulg- 
ham  T.  Midland  Valley  R.  Co.  167  Fed. 
660;  Walsh  ».  New  York,  N.  H.  4  H.  R. 
Co.  173  red.  4es. 

At  common  law  loss  and  damage  may, 
b  some  cases,  accrue  to  persons  dependent 
upon  one  wrongfully  injured,  and  a  right 
of  action  in  some  eases  arises  in  their  be- 
half. But  this  cause  of  action,  except  for 
loss  of  personal  services  before  the  death, 
abates  at  tbe  death. 

In  Baker  v.  Bolton,  1  Campb.  493,  Lord 
Bllenborough  ruled  that  "in  a  civil  court, 
the  death  of  a  human  being  could  not  be 
complained  of  as  an  injury."  Mobile  L.  Ins. 
Co.  T.  Brame,  BS  U.  8.  7E6,  24  L.  ed.  S80; 
The  Harrisbuig,  IIS  U.  8.  109,  204,  30  L. 
•d.  358,  3G9,  T  Sup.  Ct.  Rep.  140. 

The  obvious  purpose  of  Congress  was  to 
we  a  right  of  action  to  certain  relatives 
dependent  upon  an  employee  wrongfully  in- 
jured, for  tbe  loss  and  damage  resulting 
to  them  flnancfally  by  reason  of  tbe  wrong- 
ful death.  Thus,  after  declaring  the  liabil- 
ity of  tbe  employer  to  the  injured  servant, 
it  adds — ^'or  in  case  of  the  death  of  such  em- 
ployee; to  his  or  her  personal  reprcsenta- 
live,  for  the  benellt  of  the  surviving  widow 
or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  par- 
ents; and,  if  none,  then  of  the  next  of 
kin  dependent  upon  such  employee,  lor  such 
fajory  or  death,"  etc    There  U  no  express 


or  implied  limitation  of  the  liability  to 
'  caaes  in  which  the  death  was  Instantaneous. 

This  cause  of  action  Is  Independent  of 
any  cause  of  action  which  tbe  decedent  had, 
and  includes  no  damages  which  he  might 
have  recovered  for  his  injury  If  he  had  sur- 
vived. It  is  one  beyond  that  which  the 
decedent  had,— one  proceeding  upon  alto- 
gether different  principles.  It  is  a  liabil< 
ity  for  the  loss  and  damage  sustained  I>y 
relatives  dependent  upon  the  decedent.  It 
is  therefore  a  liability  for  the  pecuniary 
damage  resulting  to  them,  and  for  that 
only.  A 

•  The  statute,  in  giving  an  action  for  tha* 
benefit  of  certain  members  of  the  family  of 
t!)e  decedent,  is  essentially  identical  with 
the  first  act  which  ever  provided  for  a  cause 
of  action  arising  out  of  tbe  death  of  « 
human  being,— that  of  9  and  10  Vict.  chap. 
63,  known  as  Lord  Campbell's  act.  This 
set  has  been,  in  its  distinguishing  features, 
re-enaeted  in  many  of  the  states,  and  both 
in  the  courts  of  tbe  states  and  of  England 
has  been  construed  not  as  operating  as  a 
continuance  of  any  right  of  action  which 
tbe  injured  person  would  have  had  but  for 
his  death,  but  as  a  new  or  independent  causa 
of  action  for  the  purpoae  of  compensating 
certain  dependent  members  of  tbe  family 
for  the  deprivation,  pecuniarily,  resulting 
to  them  from  his  wrongful  death.  For 
convenience  in  comparing  Lord  Campbell's 
act  with  the  act  of  Congress  of  1008,  the 
Ist  and  2d  sections  of  tbe  former  are  sat 
out  in  the  margin.t 

In  one  of  the  earlieat  eases  which  arose 
under  the  act,  Coleridge,  J.,  saidi 

"It  will  be  evident  that  this  act  does  not 
transfer  this  right  of  action  to  fais  repre- 
sentative, but  gives  to  the  representative  a 
totally  new  right  of  action,  on  different 
principles."  Blake  *.  Midland  R.  Co.  IS 
Q.  B.  03. 


tWhenaoever  the  death  of  a  person  shall 
be  caused  bv  wrongful  act,  neglect,  or  de- 
fault, and  tliB  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued) 
have  entitled  tbe  party  injured  to  maintain 
an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case  the 
person  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action 
for  damages  notwithstanding  the  death,  eta. 

Tbe  2d  aectlon  provides  that, — 

Every  such  action  shall  be  for  the  benefit 

of    tlie    wife,    husband,    parent,    and    child 

of  the  person  whose  death  shall  have  been 

caused,  and  shall  be  brought  by  and  in 

I  name  of  the  executor  or  administrator 
of  the  peraon  deceased;  and  in  every  such 
action  the  jury  may  give  such  damages  as 
they  may  think  proportioned  to  the  injury 
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In  Seward  t.  Hie  Vei*  CniE,  L.  R.  10 
g  App.  Caa.  69,  Lord  Blaokbum  aaid: 
■  ("A  totally  Dew  action  U  given  againit 
the  person  who  nould  bare  been  responaible 
to  the  deceased  if  the  deceased  had  lived, — 
an  action  which  ...  is  new  in  its  ape- 
cicH,  naw  ia  Ita  quality,  new  in  its  princi- 
ple, in  every  nay  new,  and  which  can  only 
be  brought  if  there  ie  any  person  answering 
the  description  of  the  widow,  parent,  or 
child,  who,  under  such  circumatances,  euf- 
fera  pecuniary  loss." 

But  as  the  foundation  of  the  right  of  ac- 
tion is  the  original  wrongful  injury  to  the 
decedent,  it  has  been  generally  held  that 
the  new  action  is  a  right  dependent  upon 
the  existence  of  a  right  in  the  decedent  im- 
mediately before  bis  death  to  have  main- 
tained an  action  for  his  wrongful  injury. 
Tiffany,  Death  by  Wrongful  Act,  g  124; 
Louisville,  E.  ft  Bt.  L.  R.  Co.  v.  Clarke,  152 
V.  B.  231,  38  L.  ed.  422,  14  Sup.  Ct.  Rep. 
679;  Read  v.  Great  Eastern  R.  Co.  L.  R. 
8  Q.  B.  65S,  9  Best,  ft  S.  714,  37  L.  J.  Q.  B. 
N.  S.  278,  18  L.  T.  N.  S.  82,  18  Week.  Rep. 
1040;  Hecht  V.  Ohio  ft  M.  R.  Co.  132  Ind. 
607,  32  N.  E.  302;  Fowlkea  v.  ^'^aahT;11e  ft 
D.  R.  Co,  B  Heiak,  829;  Littlewood  v.  New 
York,  89  N.  Y.  24,  42  Am.  Rep.  271;  South- 
ern Bell  Tele  ph.  ft  Teleg.  Co.  v.  Casein, 
111  Ga.  679,  50  L.R.A.  SS4,  3S  S.  E.  881. 

The  distinguishing  features  of  that  act 
are  identical  with  the  act  of  Congress  of 
ISOS  before  its  amendment:  First,  it  is 
grounded  upon  the  original  wrongful  injury 
of  tlie  person;  second,  it  is  for  the  exclusive 
benefit  o(  certain  specified  relatives;  third, 
the  damages  are  such  as  flow  from  the  de- 
privation of  the  pecuniary  beneiits  which 
the  beneficiaries  might  have  reasonably  re- 
•eived  if  the  deceased  had  not  died  from  his 
injuries. 

,  The  pecuniary  loss  is  not  dependent  upon 
any  legal  liability  of  the  injured  person 
to  the  beneficiary.  That  is  no^  the  sole 
test.  There  must,  however,  appear  some 
reasonable  expectation  of  pecuniary  assist- 
ance or  support  of  which  they  have  been 
deprived.  Compensation  for  such  loss  mani- 
festly does  not  include  damages  by  way  of 
recompense  for  grief  or  wounded  feelings. 
Tiffany,  Death  by  Wrongful  Act,  %%  153, 
1G4;  Illinois  C.  R.  Co.  v.  Barron,  6  Wall. 
90,  105,  lOe,  13  L.  Gd.  5BJ,  6S4,  GSS;  Davis 
T.  Guarnieri,  45  Ohio  8t.  470,  4  Am,  St. 
Rep.  648,  16  N.  E.  390;  Btake  v.  Midland 
-R.  Co.  18  Q.  B.  93.  21  L.  J.  Q.  B.  N.  S.  233, 
•  18  Jur.  562;  Hurst  T.'Dctroit  City  R.  Co. 
U  Mich.  630,  545,  48  N.  W.  44;  Munro  v. 
Paeiflo  Coast  Dredging  ft  Reclamation  Co. 
84  Cal.  615,  IS  Am.  St.  Rep.  248,  24  Fao. 
S03. 

The  word  "pecuniary"  did  not  appear 
in  Lord  Campbell's  act,  nor  does  It  appear 


in  our  act  <a  1908.  But  the  former  act  and 
all  those  which  follow  it  have  been  con- 
tinuously interpreted  as  providing  only  for 
compensation  for  pecuniary  loss  or  damage. 

A  pecuniary  loss  or  damage  must  be  one 
which  can  he  measured  by  some  standard. 
It  ia  a  term  employed  judicially,  "not  only 
to  express  the  character  of  that  loss  to  the 
beneficial  plaintiffs  which  is  the  founda- 
tion of  their  right  of  recovery,  but  also 
to  discriminate  between  a  material  loss 
which  is  susceptible  of  a  pecuniary  valua- 
tion, and  that  inestimable  lose  of  the  so- 
ciety and  companionship  of  tlie  deceased 
relative  upon  which,  in  the  nature  of 
things,  it  is  not  possible  to  set  a  pecuniary 
valuation."  Patterson,  Railway  Acci.  Law, 
g  401. 

Nevertheless,  the  word  as  judicially 
adopted  is  not  so  narrow  as  to  exclude  dam- 
ages for  the  toss  of  services  of  the  husband, 
wife,  or  child,  and,  when  the  beneficiary 
is  a  child,  for  the  loss  of  that  care,  counsel, 
training,  and  education  which  it  might,  un- 
der the  evidence,  have  reasonably  received 
from  the  parent,  and  which  can  only  be 
supplied  by  the  service  of  another  for  com- 
pensation. 

In  Tilley  v.  Hudson  River  R.  Co.  24  N. 
Y.  471,  and  29  N.  Y.  262,  86  Am.  Dee.  207, 
the  court  stated  that  "the  word  'pecuniary* 
was  used  in  distinction  to  those  injuries 
to  the  affections  and  sentiments  which  arise 
from  the  death  of  relatives,  and  which, 
though  most  painful  and  grievous  to  be 
borne,  cannot  be  measured  or  recompensed 
by  money.  It  excludes,  also,  those  lossea 
which  result  from  tlie  deprivation  of  the 
society  and  companionship,  -which  are  equal- 
ly incapable  of  being  defined  by  any  recog- 
nized measure  of  value." 

To  the  same  effect  are  the  cases  of  Schaub 
V.  Hannibal  ft  St.  J.  R.  Co.  106  Mo.  74,  ISh 
"S.  W.  024,  which  was  followed  by  the  cir-F 
cuit  court  of  appeals  for  the  eighth  circuit 
in  Atchison,  T.  ft  S.  P.  H.  Co.  v.  Wilson, 
1  C.  C.  A.  25,  4  U.  S.  App.  25,  48  Fed.  57; 
Lett  V.  St.  Lawrence  ft  0.  R.  Co.  11  Ont. 
App.  Rep.  1 ;  Pennsylvania  R.  Co.  v.  Good- 
man, 62  Pa.  329,  339;  Louisville,  N.  A.  ft 
C.  E.  Co.  V.  Rush,  127  Ind.  545,  26  N.  E. 
1010;  Tiffany,  Death  by  Wrongful  Act,  S} 
154  to  102,  inclusive;  Patterson,  Rvlway 
Acci,  Law,  §S  401  to  408. 

No  hard  and  fast  rule  by  which  pecuniary 
damages  may  in  all  cases  be  measured  is 
possible.  In  Lett  v.  St  Lawrence  ft  O.  R. 
Co.  cited  above,  it  was  said  in  the  opinion 
of  Patterson,  J.  A,,  after  a  review  of  all 
the  English  cases  construing  the  act  of 
Lord   Campbell — 

'That  there  U  through  them  all  the  same 
principles  of  construction  applied  to  the 
statute.     Each  fresh  state  of  facta  aa  it 
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krose  was  de*It  witb,  ajid  furnished  a  fur- 
ther illufltration  of  the  working  of  the  act. 
The  partj  claiming  was  held  to  be  entitled 
or  not  to  be  entitled,  the  scale  of  compensa- 
tion acted  upon  by  the  jury  was  approved 
or  disapproved,  in  view  of  the  immediate 
eircum stances;  but  in  no  caw  haa  it  been 
■ttempted  to  decide  by  anticipation  what 
are  the  limits  beyond  which  the  beae&t  ol 
the  statute  cauDot  be  claimed." 

The  rule  for  the  measurement  of  damages 
must  differ  according  to  the  relation  be- 
tween the  parties  plaintiff  and  tbe  decedent, 
"according  as  the  action  is  brought  for  tbe 
benefit  of  husband,  wife,  minor  child  or 
parent  of  minor  child,  for  the  loss  of  serr- 
ices  or  support  to  which  the  beneficiary 
was  legally  entitled,  or  is  brought  for  the 
benefit  of  a  person  whose  damages  consist 
only  in  the  loss  of  a  prospective  benefit  to 
which  he  was  not  legally  entitled."  XiH'ttoy, 
Death  by  Wrongful  Act,  §g  158,  160-162. 

Tbe  court  below  instructed  tbe  jury  that 
they  could  not  allow  damages  for  the  grief 
tuid  sorrow  of  the  widow,  or  as  a  "balm  to 
ber  feelings."  They  were  directed  to  con- 
fine themselves  to  a  proper  compensation 
?for  the  loss  of  any  pecuniary  benefit  which 
would  reasonably  have*been  derived  by  her 
from  the  decedent's  earnings.  The  court 
did  not  stop  there,  but  further  instructed 
tbe  jury  that,  "in  addition  to  that,  inde- 
pendent of  what  he  was  receiving  from  the 
company,  his  employer,  it  is  proper  to  con- 
sider the  relation  that  was  sustained  by 
ilt.  Wisemiller  and  Mrs.  Wisemiller,  name- 
ly, the  relation  of  husband  and  wife,  and 
draw  upon  your  experiences  as  men,  and 
measure,  as  far  as  you  can,  what  it  would 
reasoaablj  have  been  worth  to  Mrs.  Wise- 
miller in  dollars  and  cents  to  have  had, 
during  their  life  together,  had  he  lived,  the 
care  and  advice  of  Mr.  Wisemiller,  her  hus- 
band." [ISa  Fed.  406.]  This  threw  the 
door  open  to  tbe  widest  speculation.  The 
jury  wee  no  longer  confined  to  a  considers- 
tioD  of  the  financial  benefits  which  might 
reasonably  be  expected  from  her  husband 
in  a  pecuniary  nay. 

A  minor  child  sustains  a  loss  from  the 
death  of  a  parent,  and  particularly  of  a 
mother,  altogether  different  from  that  of  a 
wife  or  husband  from  tbe  death  of  the 
spouse.  Tbe  loss  of  society  and  companion- 
ship, and  of  tbe  acts  of  kindness  which 
originate  in  the  relation  and  are  not  in 
the  nature  of  services,  are  not  capable  of 
being  measured  by  any  material  standard. 
But  the  duty  of  the  mother  to  minor  chil- 
dren is  that  of  nurture,  and  of  intellectual, 
mora),  and  physical  training,  such  as,  when 
obtained  from  others,  tnust  be  for  financial 
compensation.  In  such  a  case  it  has  been 
held  that  the  deprivation  is  such  as  to  ad- 


mit of  definite  valuation.  If  there  be  evi- 
dence of  the  fitness  of  tbe  parent,  and  that 
the  child  haa  been  actually  deprived  of  such 
advantages.  Tilley  v.  Hudson  River  S.  Co. 
and  Lett  v.  St.  Lawrence  &  0.  R.  Co.  both 
cited  above.  If  the  ease  at  bar  had  been  of 
such  a  character,  the  loss  of  "csre  and  ad- 
vice" might  have  been  a  proper  matter  for 
compensation. 

Neither  "care"  nor  "advice,"  as  used  by 
the  court  below,  can  he  regarded  as  aynonj- 
moua  with  "support"  and  "maintenance,"  .4 
for  the  court  said  It  was  a  deprivation'to* 
be  measured  over  and  above  support  and 
maintenance.  It  is  not  beyond  tj>e  bounds 
of  supposition  that  by  the  death  of  the  la- 
testate  his  widow  may  have  been  deprived 
of  some  actual  customary  service  from  him, 
capable  of  measurement  hj  some  pecuniary 
standard,  and  that  in  some  degree  that  serv- 
ice might  include  as  elements  "care  and 
advice."  But  there  was  neither  allegation 
nor  evidence  of  such  loss  of  service,  care, 
or  advice;  and  yet,  by  the  inetruetion  giv- 
en, the  jury  were  left  to  conjecture  and 
speculation.  They  were  told  to  estimate  the 
financial  value  of  such  "care  and  advice 
from  their  own  experiences  as  men."  These 
experiences,  which  were  to  be  the  standard, 
would,  of  course,  he  aa  varioua  as  their 
tastes,  habits,  and  opinions.  It  plainly  left 
it  open  to  the  jury  to  consider  the  value 
of  the  widow's  loss  of  the  society  and  com- 
panionship of  her  husband. 

In  this  part  of  the  charge  the  court  erred. 
The  assignments  of  error  are  otherwise 
overruled.  But  for  this  error  the  judgment 
must  be  reversed  and  a  new  trial  ordered. 

Mr.  Justice  Holmes  ooneura  in  tbe  reanlt. 


(m  U.  B.  (0.) 
NORMAN  H.  DAVIS  and  Charles  H.  Phil- 
lips, Appta., 

LAS  OVAS  COMPANY,  Incorporated. 

Corporations  ({  30*}  —  Pbouotess— Si- 
CBBT  Paonra. 

1.  A  corporation  may  recover  the  secret 
profits  made  by  some  of  its  promoters  with- 
out the  knowledge  of  their  associates  in  the 
purchase  of  a  tract  of  land  for  the  pro- 
posed corporation,  and  may  require  them  to 
surrender  for  cancelation  the  shares  of 
stock  issued  to  them  for  their  services  as 
promoters,  although  such  recovery  may  in- 
ure to  tbe  benefit  of  the  guilty  as  well  as 
to  the  innocent. 

[Ed.  Note,— For  other  caee*.  see  Corporatlona, 
Cant.   Dig.  It  ST-lOO;    Dec.  Die.  9  30.*] 

CoBPOBATioss   (!  606*)— Pabties— Nbcm- 
SABT  Dkfknd  ANTS— Suit  Aqainot  Pbo- 

UOTBRS  OF  CO&FORATION. 

2.  All  the  promoters  who  may  have 
shared  in  the  secret  profits  made  in  the 
purchase  of  a  tract  of  land  for  the  proposed 
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Mrpontion  u*  not  neceaa&r;  [Mrtlu  de- 
fenduit  to  »  luit  b^  k  eorporation  to  re- 
«over  lUcb  proflti,  together  with  the  sliares 
«f  stock  iuaed  to  them  for  theii  aerviceB 
«a  promoter*,  but  tbe  corporation  may  sue 
may  ot  ill  of  tho«e  who  received  luch  piof- 
ita. 
laa.  Note.- 


:    Dec.  DIs.  I  Goe.'] 


decree  which,  reverting  in  part  &  decree  of 
ifao  Supremo  Court  of  the  Diatriet,  ordered 
the  entrj'  of  «  decree  for  the  recoTery  by  i 
^orpormtiOD  of  Mcret  pmflt*  made  ,by  It* 
promotera,  knd  the  ■urrender  for  CAttcel- 
AtioD  of  tbfl  ehure*  of  atoek  iuued  to  them 
for  their  Mrvices  as  promoten.    Affirmed. 

Sm  same  cue  below,  35  App.  D.  C.  372. 

MesirB.  J.  K.  H.  Norton  and  B«miiel 
A.  Pntmkn  for  kppellanta. 

Mr.  J.   J.  Darllnston  tor  appellee, 

P  «  Memorendum  opinion  by  direction  of  the 
ooiirt,   by  Mr.  Juitice  Iinrton: 

ThiB  is  a  bill  by  the  appellee  to  reooTer 
from  appellanta  secret  prcflt*  made  by  them 
aa  promotera  of  the  Laa  Ovaa  Company  in 
the  purchaae  of  a  part  of  a  tract  of  land 
known  aa  laa  Ovas,  in  the  Republio  of 
Cuba,  and  alao  for  the  cancelation  of  cer- 
tain eharee  of  atock  iwued  to  tbem  aa  pro- 

Tbe  facta  eaaentlal  to  judgment  are  not 
in  aerious  diapute.  They  are  found  clearly 
«u)d  fully  stated  in  the  opinion  of  Mr. 
Juatiee  Gould  for  tfaa  aupreme  court  of  the 
District  of  Columbia,  and  again  fn  the 
opinion  of  the  court  of  appeals  of  the  Dis- 
trict by  Mr.  Juetice  Bobb. 

From  the  facta  found  by  both  courta  it 
Appears : — 

k  That  the  appellanta  and  certain  otlier 
peraona,  not  parties  to  this  auit,  signed 
an  agreement  on  March  IB,  1904,  by  which 
they  agreed  to  purchase  for  a  corporation 
which  they  were  to  organize  a  apecifled  part 
«t  a  tract  of  )and  in  Cuba  called  the  Laa 
Oraa  plantation,  for  the  price  of  t3ifiOO, 
to  which  it  waa  later  agreed  to  add  another 
small  parcel  at  an  additional  prio*  of 
11,000. 

b.  It  WSJ  further  agreed  that  they  should 
organiie  a  corporation,  of  which  they  ahould 
be  the  incorporatora,  with  a  capital  atock 
of  1160,000,  and  that  40  per  cent  of  the 
ahares  should  be  issued  to  tbem  for  serrice 
as  promoters  and  that  the  remaining  atock 
should  be  aubacribed  for  by  them.  For  thla 
■abserlbed    atock    they    were    to    pay    an 


amount  sufficient  to  cover  ths  purchase 
money  of  t3S,000  and  to  create  an  expensa 
fund  of  $5,000. 

c.  It  was  agreed  that  ths  property  should, 
when  acquired,  be  placed  in  the  hands  of 
one  of  the  group  of  promoters  until  the 
formation   of  the  company,  and  then  eon- 

d.  The  scheme  was  one  originated  STidja 
engineered  by*the  appellants,  who,  at  the* 
time  of  this  agreement,  had  already  secretly 
secured  an  option  for  themseWea  for  the 
purchase  ef  tiiia  property  at  the  price  of 
(20,000.  To  ooDoeal  the  true  conaideratton 
from  their  associates  they  caused  the  prop- 
erty to  be  conTsyed  by  the  vendor  to  one 
Bscalsnte,  a  stranger  selected  by  tbem.  The 
deed  to  Escalante  recited  the  true  consid' 
oration.  Later,  in  pursuance  of  the  pro- 
moters' agreement,  they  caused  Escalant* 
to  convey  to  the  member  of  the  syndicate 
selected  to  hold  the  title  until  organization, 
reciting  a  consideration  of  S3S,000. 

The  corporation  was  organized  as  planned. 
The  promoters'  shares  were  duly  issued  and 
the  remaining  shares  taken  by  the  pro- 
moters upon  the  agreed  terms,  its  officers 
and  directors  being  composed  exclusively  of 
the  members  of  the  syndicate.  Thereupon 
the  property  was  transferred  to  the  com- 
pany and  paid  for,  through  appellants,  onl 
of  the  proceeds  of  the  aubacribed  stock. 

The  result  of  the  transaction  waa  that 
the  00 rpo ration  was  required  to  pay  t» 
those  who  had  assumed  to  act  for  and  repra- 
sent  It,  a  secret  profit  of  115,000  and  also 
to  compensate  them  for  their  services  in 
buying  the  land  and  organizing  the  com- 
pany by  issuing  to  each  of  tbem  $15,000  in 
nonasseasable  shares  of  its  stock. 

The  decree  below  required  the  appellanta 
to  account  for  the  profits  realised  by  them, 
in  part  traced  to  certain  sharea  in  thsii 
bands,  and  to  surrender  for  cancelation  tlw 
shares  Issued  to  them  as  promoters. 

It  is  now  said  that  the  eorporation  was 
"a  mere  convenient  receptacle  for  the  prop- 
erty, erected  for  the  convenience  of  the  syn- 
dicate." That  the  property  was  bought  by 
the  s^dicate  for  their  own  advantage,  and 
that  the  eorporation  included  only  the  mem- 
bers of  the  syndicate.  That  the  stock  of 
the  company  was  all  taken  by  the  syndi- 
cate, who,  for  property  which  was  thelrn 
own,  Bgreed'to  pay  enough  to  cover  the? 
purchase  price  and  crests  a  small  ozpenss 

Upon  thla  contention  ft  la  urged  that  tha 
corporation  has  no  right  to  the  relld 
sought,  as  the  whole  transaction  was  a  mere 
form  adopted  by  the  parties  for  their  own 
convenience  as  owners  of  the  property  and 
owners  of  the  eorporation.  It  Is  then  said: 
"If  we  admit,  for  the  purposes  of  this  poiatf 
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tliAt  appelUnt*  dtd  deceive  •ome  of  the 
■yndlcate,  wbftt  haa  the  eomptmy  to  do  with 
itt  For  thi«  tltey  cita  Old  Dominirai  Copper 
Min.  &  Smelting  Co.  *.  Lewiaolin,  210  U. 
8.  200,  S2  L.  ed.  1026,  28  Sup.  Ct.  Hep.  fiM, 
where  it  was  held  that  *  Bubordin»te  frsnd 
practited  hj  aome  of  the  promotera  of  a 
corporation  upon  some  of  their  aasociatea 
waa  a  matter  vhollj  between  them  and 
the  tyndicate,  which  gave  rise  to  no  eor- 
porKte  right  of  action  in  the  abaence  of 
innocent  incorporatoTB  or  ■tockholdera. 

But  that  ia  Dot  Utia  eaae.  Some  of  thoae, 
if  not  all,  interested  hj  appellanta  in  the 
propertj  and  in  iti  purchase  for  a  proposed 
consideration  were  ignorant  of  the  real 
price  which  tbej  were  to  pay  for  it,  and 
were  not,  therefore,  in  complicity  with 
tlieir  acheme  to  make  a  aecret  proSt.  The*« 
innocent  members  of  the  syndicate  became 
■tock  BubBcribers  and  directors  of  the 
company,  as  did  appellanta.  The  buyers 
and  sellers  were  not  the  same,  lliose  of 
the  syndicate  assuming  to  act  for  tlie  cor- 
poration in  acquiring  the  property  were  un- 
der obligation  to  disclose  tbe  truth  and 
deal  openly.  In  the  absence  of  such  dis- 
doaure  the  corporate  aasent  was  obtained 
on  falae  grounds.  Tbe  wrong  was  done 
when  those  memliera  of  the  syndicate  not 
in  complicity  with  appellants  eubscrilied 
the  stock  of  the  company  and  aided  the 
piilty  associate  managers  in  the  corporate 
action  neceasary  to  the  oorporate  acquisition 
of  tlie  property  at  tbe  exaggerated  price 
placed  upon  it  by  thoae  who  were  to  realize 
a  secret  profit.  Thus,  the  original  fraud 
practised  upon  some  of  those  aasociated 
with  them  in  the  promoters'  arrangement 
»•  became  operative  against  the  corporation 
f  itaelf.  The  standing  of  the* corporation  re- 
nlta  from  the  fact  that  there  were  inno- 
eent  and  deceived  members  of  the  corpora- 
tion when  tlie  property  wm  taken  over  by 
tt. 

Neither  is  the  corporate  right  of  action 
defeated  by  tbe  fact  that  the  recovery  will 
inure  to  the  guilty  as  well  aa  to  the  in- 
nocent, nor  ia  the  fact  that  all  of  the  par- 
ties wlu>  may  have  shared  in  the  secret 
proBta  are  not  sued  fstal  to  the  eaae.  The 
corporation  may  well  sue  either  one  or  all 
of  tboae  who  received  aecret  proflte.  There 
ia  DO  want  of  necessary  parties  because  all 
•re  not  here  sued. 

The  distinction  between  a  ease  In  which 
■II  of  the  owners  of  the  property  and  all 
id  tbe  memberB  of  the  buying  corporation 
ftre  the  same  persons,  and  participate  In 
the  profit  realized,  and  the  case  here  pre- 
aented,  ia  fully  recognized  in  Old  Dominion 
Copper  Min.  ft  Smelting  Co.  v.  Lewisohn, 
H  well  as  in  New  Sombrero  Pboiphate  Co. 


T.  Erianger,  Ii.It.SCh.  Div.  T3,  40  L.  J. 
Ch.  N.  S.  42S,  36  L.  T.  N.  B.  222,  2S  Week. 
Rep.  43S,  and  in  the  well-eouaidered  opin- 
ion of  Judge  Beverens  in  Yetser  v.  United 
States  Board  t  Paper  Co.  62  L.B.A.  724, 
4B  C.  C.  A.  667,  J07  Fed.  340. 

There  was  no  error  in  canceling  the  shares 
issued  to  the  plaintiffs  in  error  for  promo- 
tion of  the  corporation.  They  and  the  other 
members  of  the  syndicate  received  tiieaa 
shares  upon  the  assumption  that  they  bad 
in  good  faith  served  the  corporation  in  tha 
procurement  of  the  property.  Obviously 
appellanta  were  aervtng  themselves  to  the 
detriment  of  the  corporation  and  innocent 
subscribers  to  its  stock.  In  sucb  a  eitu»- 
tion  the  corporation  may  recover  tbe  sharea. 

lbs  decree  will  be  aflirmed. 


ROBERT  H.  TAYLOR,  Charles  W.  Wing- 
Held,  and  Romualdo  Duran,  the  Board  of 
County  Comniiaaionera  of  Lincoln  Coiut- 
ty.  Territory  of  New  Mexico.     (No.  322.) 

TERRITORY  OF  NEW  MEXICO,  By  ite 
Attorney  General,  Frank  W.  Clancy,  od 
the  Relation  of  JACOBO  J.  ARAGON, 

BOARD  OF  COUNTY  COMMISSIONERS 
OF  LINCOLN  COUNTY,  New  Uaxico. 
(No.  483.) 

Statdtes  (I  M*)  — "Local  ob  Speciai. 
LBoi8i~tTioit"— CHAnaiNQ  OouKTT  Skat. 

1.  Including  in  N.  M.  Lawa  lOOS,  chap. 
80,  relating  bo  the  changing  of  county 
seats,  provisions  that  the  place  to  which  it 
it  proposed  to  remove  the  county  seat  shall 
bo  at  least  20  miles  distant  from  the  then 
county  seat,  and  that  no  proposition  to  re- 
move a  county  seat  from  a  place  situated  ob 
a  railroad  to  one  not  so  situated  ahall  be 
entsrtained,  does  not  make  the  law  a  local 
or  special  one  within  the  prohibition  con- 
tained in  the  act  of  Congress  of  July  30, 
188e  (24  Stat,  at  L.  170,  chap.  818),  i  1, 
against  the  enactment  by  tbe  territorial 
legislature  of  local  or  special  laws  chan- 
ging county  seats,  although  it  is  obviona 
that  at  any  given  time  the  law  in  question 
does  not  operate  in  the  same  way  in  every 
part  of  the  territory. 

[Ed.  Nets.— For  other  cu«,  ■««  StatutM,  Cent. 
DlK.  tl  1C3,  IM;    Doc.  Dig.  I  94.'  _ 

For  other  deflultlons,  see  Words  sod  Fbrsara. 
Tol.  i.  p.  4211.1 

Connxa  {(  887")— Appeal  — Review  ow 
TEBBiToBtAL    Decision  —  Validiit    or 

Statute. 

2.  A  decision  of  the  New  Mexico  supreme 
court  sustaining  a  territorial  statute  over 
the  objections  that  it  was  not  approved  by 
the  governor  and  does  not  appear  to  have 
reached  him  more  than  three  days  befora 
tha  adjournment  of  tbe  legislature,  ao  M 
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to  have  become  a  law  by  TI.  S.  Rev.  Stat 
g  1842,  and  that  tbe  bill  was  not  signed 
by  tbe  president  of  the  council  or  the 
speaker  of  tbe  house  of  repreBentativea,  aa 
required  by  tbe  respective  rules  of  tliose 
bodies,  will  not  bo  disturbed  by  tlie  Federal 
Bupreine  Court  on  appeal,  where  tbe  stat- 
vte  appears  in  the  oliicial  copy  of  the  laws 
of  the  year,  and  passed  the  two  bouses  in 
fact,  and  in  ample  time  to  be  submitted  to 
tha  governor,  who  returned  the  bill  to  the 
council  with  tbe  statement  that  he  bad  al- 
lowed it  to  becone  a  law  by  limitation. 

[Ed.  NolB.-For  other  cbhss.  -ee  Courts.  Cent, 
Dig.  n  ICr3:-1037;    Dei,    Die  f  3E7  •] 
Co«aTs    fl    387*) —ArpE.\L~  Review   of 

TRRBlIORlilL    DBCISIOM— SUFMClENCr    OF 

Petition, 

3.  Tbe  objection  that  the  petition  asking 
a  board  of  county  commissioiiein  to  call  an 
election  and  submit  to  a  vote  tli«  proposi- 
tion to  remove  tbe  county  seat  did  not  aalc 
for  tbe  removal,  as  required  by  N.  II.  Laws 
1909,  chap.  80,  will  not  prevail  in  the  Fed- 
eral Supreme  Court  on  appeal  from  a  de- 
cree of  tbe  territorial  supreme  court,  hold- 
ing such  petition  to  be  suOicient,  since  it 
might  well  be  implied  that  the  proposition 
to  remove  emanated  from  those  who  signed 
the  petition. 

[Bd.  Nota.— For  other  cmes.  we  Courti.  Cant. 
mg.  a  1032-1037 :    Dec.  DIff.  t  S87,'l 
CouBTS    (S    387') —  Appeai.  — Review    of 

TEBBiToarAT,  Decision  —  Special  Elec- 

TIOB— BaiXOTS. 

4,  A  ruling  of  a  territorial  supreme  court 
adverse  to  objections  baxed  upon  the  unin- 
telligible and  misleading  form  of  the  bal- 
lots used  in  roting  on  a  proposition  to 
change  the  coun^  seat  will  not  be  revised 
in  the  Federal  Supreme  Court,  where  tbe 
ballots  conformed  to  the  governing  provi- 
sions of  N.  M,  Comp.  Lawa  1897,  g  631,  and 
there  is  no  evidence  that  tbe  voters  were 
deceived, 

fSd,  Note.— For  ottier  eases,  see  Courts,  Cent. 
DtK-  il  ID^IOIT;    Dsc.  Dig.  i  387. •! 

CocBTB  (5  387*)— Appeal  — Review  of 
Tebritobial  Decision— Statutobt  Coh- 
btbuctior. 

6,  The  Federal  Supreme  Court  will  not 
reverse  the  ruling  of  the  territorial  supreme 
court,  that  the  general  provisions  of  N.  M. 
Comp.  Laws  18B7,  B  1^09.  for  the  registra- 
tion of  voters  before  a  board  appointed  sixty 
days  before  election,  had  no  application  to 
a  special  election  upon  the  propoaition  to 
change  a  county  seat,  held  conformably  to 
N,  M.  Laws  IflOB,  chap.  BO,  which  required 
Bucb  election  to  be  called  at  any  time  within 
two  months  of  tbe  date  of  presenting  tbe 
petition. 

CEd,  Nots.— For  other  caaas.  i-ee  Conru,  Cant. 
Dig.  It  1032-1037 ;    Dec.  Dls.  |  >S7.*] 

CoVBTO  <i  387* )— AppEAt-FBOM  Tebrito- 
bial SLTREitE  CouBT— Scope  of  Rbvibw. 
6,  An  objection  that  various  allegations 
of  the  bill  in  a  taxpayer's  suit  to  restrain 
the  erection  of  a  county  building  were  ad- 
mitted because  not  denied  is  not  open  on 
an  appeal  to  tbe  Federal  Supreme  Court 
from  a  decree  of  a  territorial  supreme  court, 


which  affirmed  a  judgment  below,  dismissing 
tbe  bill. 

[Ed.  Mate.—For  other  cased,  see  Courts,  Cant. 
Dig-  tl  1032-1037:    Dec.  D<i.  {  SST.*! 

[NoE.  322  and  4B3.] 

Submitted  January  8,  1913.    Decided  Janor 
ary  20,  1913. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
decree  which  afBrmed  a  decree  of  the  Dis- 
trict Court  for  the  County  of  Lincoln,  di»- 
missing  tbe  bill  in  a  taxpayer's  suit  to  re- 
strain the  County  Commissioners  from 
erecting  a  county  building  on  tbe  assump- 
tion that  the  county  seat  had  been  changed. 
Albmied.  Also  an 
k  PFEAL  from  the  Supreme  Court  of  the 
A.  Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
District  Court  of  Lincoln  County,  dismiss- 
ing the  petition  for  a  writ  of  quo  warranto 
against  the  same  hoard  to  stop  tbe  same  and 
other  proceedings  taken  by  it  on  the  same 
ground.    Affirmed. 

See  same  case  below,  No.  322,  IS  N.  M. 
742,  113  Pac.  688;  No.  483,  16  N,  M,  407, 
117  Pac.  1127. 

Tbe  facts  are  stated  In  the  opinion, 

Messrs.  T.  B.  Catron  and  George  B.  Bai^ 
ber  for  appellants. 

Uessrs.  John  Y.  Hewitt  and  Andrew  H. 
Hudspeth  for  appellees, 

*Mr.  Justice  Holmes  delivered  the  opin-r 
ion  of  tbe  court: 

The  first  of  these  suits  is  a  bill  in  equity 
brought  by  taxpayers  to  restrain  the  county 
commissioners  of  Lincoln  county  from  erect- 
ing a  courthouse  and  jail  in  the  town  of 
Carrixoco,  the  board  assuming  that  the 
county  seat  has  been  changed  from  Lincoln 
to  that  town.  The  second  is  a  quo  warranto 
at  the  relation  of  a  taxpayer  against  the 
snnie  board  to  stop  the  same  and  other 
proceedings  taken  by  the  board  on  tbe 
same  ground.  The  supreme  court  of  tbe 
territory  affirmed  a  decree  dismissing  tha 
bill,  and  also  a  judgment  denying  the  qu» 
warranto.  16  N.  M.  742,  113  Pac.  688,  10 
N.  M.  487,  117  Pee.  1127.  Both  cases  raised 
tbe  question  whether  the  attempted  change 
of  tbe  county  seat  was  void,  and  turn  on 
tbe  same  facts,  which  may  be  stated  In  con- 
nection with  the  several  objections  that 
tbe  appellants  take. 

In  the  first  place  it  is  said  that  tbe  stat- 
ute  under  which  the  attempted  change  took 
place  is  void  because  it  is  a  local  law,  and 
the  act  of  Congress  of  July  30,  1980,  chap. 
818,  g  1,  24  Stat,  at  L.  170,  provides  that 
the  legislature  of  tbe  territoiy  shall  not 
pass   local   or   special   laws   in   tbe   matter. 
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UDong  othert,  of  ehftnging  eountj  aeati. 
Tb«  statute,  being  chap.  80  of  tha  Laws  of 
New  Mexico  of  190S,  is  thought  to  be  local 
beeauae  by  i  2  it  enacts  that  tbe  place  Ui 
wbich  it  ia  proposed  to  remove  tbe  county 
•eat  "shall  be  at  leaat  !0  milea  diatant  from 
th*  then  couDty  seat  of  said  county,"  and 
tbftt  no  proposition  to  remove  a  county  sent 
from  a  place  situated  on  a  railroad  to  one 
not  so  situated  sbsU  be  entertained.  It  is 
argued  at  great  length  and  is  obvious  that 
at  any  given  time  this  enactment  does  not 
g  bear  in  tbe  same  way  on  every  part  of  tbe 
■  ierritorj.  *  In  its  present  form  the  statute 
may  be  specially  favorable  to  the  change 
from  Lincoln  to  Carriiozo,  if,  aa  is  said, 
the  latter  town  Is  on  a  railroad  and  Lincoln 
is  not.  It  may  be  admitted  tbat  a  local 
act  could  be  disguised  in  general  terms, 
if  *  legislature  vould  condescend  to  evad- 
ing its  duties  under  a  constitution  or  or- 
ganic act  It  may  be  assumed  that  general 
words  are  not  necessarily  enough  to  dis- 
guise such  an  intent.  But  it  is  not  lightly 
to  be  supposed  that  a  legislature  is  leia 
faitliful  to  its  obligations  than  a  court. 
General  words  Indicate  and  aHirm  a  general 
intent,  and  if  the  fact  that  different  sec- 
t4onB  are  differently  affected  is  enough  to 
make  a  law  local,  the  field  of  legislation 
would  be  narrowed  beyond  anything  that 
Congress  could  have  dreamed.  It  cannot 
have  been  intended,  for  instance,  that  no 
laws  should  be  passed  c»noerniiig  cities  or 
towns,  yet  such  laws  would  be  local  in  their 
application.  The  phrase  "local  law" 
means,  primarily,  at  least,  a  law  that  in 
fact,  if  not  in  form,  is  directed  only  to  a 
■peciflc  spot.  If  It  has  a  wider  meaning  It 
involves  questions  of  degree  that  cannot 
be  decided  b;  putting  casea  other  than  the 
one  before  us.  We  Itnow  nothing  that 
would  warrant  us  in  declaring  that  this 
law  waa  not  intended,  according  to  its  pur- 
port, to  r^;nlBte  generally  tbe  change  of 
county  scats.  Ritchie  v.  Franklin  County, 
22  Wall.  B7,  28  L.  ed.  88S, 

Tbe  full  discussion  in  Codlin  t.  Kohl' 
hauaen,  B  N.  M.  SQ5,  S8  Pac.  400,  has  lost 
but  little  of  its  force  and  applicability, 
notwithstanding  the  later  amendment  of 
the  statute.  The  law  is  shown  not  to  be 
S  local  law,  and  with  regard  to  the  20-miIe 
limit,  it  is  said  to  be  only  reasonable  to 
believe  that  tbe  legislature  intended,  in 
fixing  it,  "to  prevent  cities  and  towns  sit- 
uated within  a  few  miles  of  each  other 
from  engaging  in  those  injurious  contests 
for  the  supremacy  for  the  location  of  the 
eounty  seat,  baaed  upon  population  only. 
Tbe  wisdom  of  these  eonditions  Is  apparent, 
and  It  is  within  the  power  of  the  legisla- 
ture to  make  them." 


However  it  may  be  as  ts  the  foregoingg 
question,  which*  arises  under  an  act  of* 
Congress,  the  other  objections  are  of  a 
liind  as  to  which  we  often  have  intimated 
our  strong  leaning  toward  following  the 
local  courts,  and  therefore  will  not  be  dis- 
cussed at  length.  Fox  v.  Haarstick,  ISfl 
U.  S.  874,  870,  39  L.  ed.  678,  678,  16  Sup. 
Ct.  Rep.  457;  Treat  v.  Grand  Canvon  R.  Co. 
222  U.  6,  448,  452,  66  L.  ed.  285,  200,  32 
Sup.  Ct  Rep.  126.  In  the  ffrst  place  it  Is 
said  that  the  statute  was  not  approved  bj 
the  governor,  and  does  not  appear  to  have 
reached  him  more  than  three  dajs  befort 
tbe  adjournment  of  tbe  legislature,  so  as 
to  have  become  a  law  by  Rev.  Stat.  )  1842. 
Also  it  is  said  tbat  the  bill  was  not  signed 
by  the  president  of  the  council  or  the 
speaker  of  the  house  of  representayves,  as 
required  by  the  respective  rules  of  those 
bodies.  But  the  act  appears  in  the  ofScial 
copy  of  the  Laws  of  1009,  it  passed  tbe 
two  houses  in  fact,  and  in  ample  time  to 
be  submitted  to  the  governor.  The  gover- 
nor returned  the  bill  to  the  eouncil  with 
tbe  stat«ment  that  he  had  allowed  it  t« 
become  a  law  by  limitation.  We  agree 
with  the  court  below  that  the  governor's 
message  is  as  good  evidence  oa  a  note  of 
the  date  on  the  bill  that  the  bill  bad  been 
received  long  enough  before  the  return  to 
make  his  statement  correct.  Oardner  T. 
Collector  (Gardner  T.  Barney)  8  Wall. 
400,  608,  609,  18  L.  ed.  800,  892,  803.  The 
journals  of  the  two  houses  showed  tbe 
passage  of  the  bill,  and  we  certainly  should 
not  reverse  the  local  decision  that  the  evi- 
dence, if  necessary,  was  admissible  and 
sufficient  in  aid  of  the  act. 

The  next  objection  is  to  the  form  of  tha 
petition  by  which  the  proceedings  for  the 
change  were  begun.  The  statute  provides 
that  the  board  of  county  commissioners 
shall  order  a  vote  whenever  citizens  of  a 
county  equal  in  number  to  at  least  one  halt 
of  tbe  legal  votes  cast  at  the  lost  preceding 
general  election  in  the  county  shall  present 
a  petition  asking  for  tbe  removal  of  the 
county  seat  to  some  other  designated  place. 
The  petition  asked  the  board  "to  call  an 
election  and  submit  to  a  vote  .  .  .  the 
proposition  to  remove  the  county  seat  of 
BSid  Lincoln  county  to  Carrizozo,"  etc.  It  a 
is  said  that  this  did  not  ask'for  the  re-r 
tnovai,  and  if  read  with  estreim  technical* 
ity,  it  did  not,  in  so  many  words.  But  tbe 
petition  very  well  might  be  held  to  imply 
that  the  proposition  to  remove  emanated 
from  those  who  signed, — the  only  persons 
from  whom  it  could  emanate  under  the  law 
that  the  petitioners  had  in  mind. 

Again,  it  is  said  that  the  ballot  was  la  u 
unintelligible  and  misleading  form.  Hie 
board,  following  the  statute.  Complied  Laws 
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leOT,  I  031,  oidered  tbat  '^he  tickets  voted 
■hall  contain  'For  Count;  Seat,'  with  the 
nania  ot  the  place  for  which  the  Toter 
desirei  to  eaat  his  ballot,  either  written  or 
printed  thereon."  If  th«  court  wa«  of 
opinion  that  the  Toten  would  nnderatand 
that  thoM  In  faTor  of  Canltoio  would  write 
that  word  on  the  ticket,  and  tboae  oppoied 
to  a  change  would  write  "Lincoln,"  we 
could  not  Baj  tbat  they  overrated  the  in- 
telligence of  their  fellow  dtizeni.  There 
waa  no  evidence  that  the  voter*  were  de- 
ceived. But  it  i*  enough  that  the  itatute 
vaa  followed.  There  U  no  ground  on  which 
the  law  could  be  declared  void. 

It  ie  ohjected  that  there  waa  no  registra- 
tion ot  voters,  as  required  in  general  terms 
ti7  g  ITOB  of  the  Compiled  Lawe.  But 
that  section  required  the  county  conunis- 
aioners  to  appoint  a  board  ot  registra- 
tion sixty  days  before  any  election,  and  as 
tfae  statute  concerning  tlie  cliange  of  county 
■eats  in  case  of  a  special  election  required 
it  to  be  called  "at  any  time  within  two 
months  of  the  date  ot  presenting  said  peti- 
tion," it  naturally  was  held  that  the  case 
was  taicen  out  of  S  ITOB  by  the  latter  act. 

It  is  objected  thst  various  allegations  ot 
the  bill  were  admitted  because  net  denied. 
If  any  such  matter  is  opeu,  the  allegations 
not  denied  were  mainly,  it  not  wholly,  erro- 
neous cDoclUBionE  ot  law  from  the  tacU 
proved  at  the  trial.  Equitable  Life  Assur. 
Boc.  V.  Brown,  213  U.  S.  25,  43,  63  L.  ed. 
682,  USD,  2S  Sup.  CL  Rep.  404.  But  it  is 
not  open.  The  argument  seems  to  us  to 
need  no  further  or  more  elaborate  reply. 

Decree  affirmed. 

Judgment  affirmed. 


(m  c  8.  (.) 

D.  E.  VIRTUE  and  the  Owatonna  Fanning 
Mill  Company,  Plffs.  in  Err., 

CREAMERY  PACKAGE  MANUFACTUR- 
ING  COMPANY,  the  Owatonna  Manufac- 
tnring  Company,  and  Frank  LaBare. 


UoNOPOLiES  (1 17*)— Combination  ihH*- 

BTBAINT   OF  TBADB— FATG.NTED   ABTICLSB. 

1.  A   contract  by  which   a  corporation. 


throughout  the  United  Btates,  constituted 
another  corporation  its  exclusive  sales 
agent,  and  fixed  the  list  price  of  its  prod- 
seta,  does  not  violate  the  prohibition  of 
the  act  of  July  2,  1B90  (26  Stat,  at  L.  209, 
ehap.  647,  U.  S.  Comp.  Stat.  1001,  p.  3200), 
•gainst  combinations  in  restraint  of  com- 


)  Uoaopolli^ 


i.  A    corporation    manufacturing    dairy 


products  under  patents  owned  by  it  is  not 
chargeable  with  participation  in  a  combina- 
tion formed  contrary  to  the  act  of  July  2, 
1890,  by  its  exclusive  sales  agent  and  other 
manufacturers  and  dealers,  so  as  to  render 
the  eorporation  and  its  agent  liable  under 
the  trale  damage  clause  ot  |  T  of  that 
act  to  persons  joined  as  defendants  in 
simultaneous  patent  infringement  suits  sep- 
arately brought  by  such  principal  and 
agent,  either  beeausa  the  sates  agency  con- 
tract, which  antedated  the  illegal  eomhina* 
tion,  provided  that  the  mAunfacturer  should 
protect  the  agent  from  all  euits  for  in- 
fringement, should  defend  the  validity  of 
the  patents,  and  promptly  attack  infringera, 
or  because  ot  a  supplementary  contract  for 
the  settlement  of  claims  growing  out  of  re- 
ciprocal charges  of  infringement  which  has 
no  other  connection  with  the  unlawful  com- 
bination than  that  some  of  the  claims  were 


negotiations  preceding  the  execution  of  the 
sales  agency  contract  which  have  tor  their 
inducement  and  object  the  settlement  of 
controversies  and  rights  growing  out  ol 
earlier  contracts,  or  becauBe  ot  the  simul- 
taneous bringing  ot  the  infringement  suits. 

{Ed.    Note.^I^r  otbsr    cages,    see   Haaopallei. 
Dec.  Dls.  1  to.') 
Appeal  amd  EaBOa  (SS  168.  1082*)— ScoP* 

OF  Rb v IE w— Quest joH  Not  Raised  Be- 

8.  A  contention  not  made  either  in  the 
circuit  court  or  in  the  circuit  court  of  ap- 
peals, and  which  is  contrary  to  the  theory 
on  which  the  ease  was  tried,  will  not  be  con- 
sidered hy  the  Federal  Supreme  Court. 

(Kd.  Note.— for  other  «»■«.  if  Ar— il  end 
Brrar,    Cant    Dig.    11    lOlI-lOli    lUI-llM,    tm 

aai-iUi,  u»-<»i ;  bte.  Dig.  gt  ie>,  mst.'] 

[No.  80.1 

Argued  December  B  and  10,  1012.    Decided 

January  20,  1913. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  AppeaU  for  the  Eighth  Circuit 
to  review  a  judgment  which  afBrtned  a  judg- 
it  of  the  Circuit  Court  for  the  District 
ot  Minnesota  in  favor  ol  the  defendants  in 
an  action  founded  upon  the  treble  damage 
clause  ot  tbe  Sherman  anti-trust  act.     Al- 

See  same  case  below,  102  C.  C.  A.  413, 
17B  Fed.  115. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Harlan  K.  Iieacli,  James  F. 
Williamson,  and  James  A.  Tawney  fox 
plaintifl's  in  error. 

Messrs.  Etnanuel  Cohen.  Amasn  O. 
Paul.  W.  A.  Sperry,  John  B.  Atwater, 
Frank  W.  Shaw,  and  George  C.  Fry  tor  d^ 
fend  Hilts  in  error. 

*  Ur.  Justice  HcKemik  delivered  the  opia-? 
ion  of  the  court: 

Action  for  the  recovery  of  damages  In 
the  sum  of  9406,861.60,  being  the  total 
Dfo.  *  Att.  Dlfs.  ixn  to  data,  «  Bsp'r  Indraw 
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of  eertMD  apeciBo  items  mentioned  in  the 
compUint,  and  for  all  other  damages  sus- 
tained b;  plaintifl's  (BO  designated  througb- 
out  this  opinioD)  b;  virtue  of  the  facts 
stated,  including  all  Bums  that  thej  are 
entitled  to  under  the  provisions  of  thp 
uti-trust  act  of  ISSO  [2a  gtat.  at  L.  209, 
chap.  647,  U.  B.  Comp.  Stat.  IBOI,  p.  3200], 
together  nith  an  attorn  e;s'  tee.  The 
grounds  of  recovery  are  set  forth  in  the 
complaint,  nhicb,  inclusive  of  exhibits, 
e:npies  150  pages  of  the  record,  and  seems 
to  make  impossible  any  attempt  at  brevity 
or  condensation.  Tbe  case,  however,  is  not 
in  wide  compass,  and  attention  may  be  con- 
centrated upon  certain  considerations.  The 
contention  of  plaintiffs  in  its  most  gen- 
eral form  is  that  the  defendants  entered  in- 
to a  conspiracy  or  combination  in  restraint 
of  interetats  trade,  and  in  execution  of  it 
plaintiffs'  interstate  business  was  destroyed 
by  defendants  nrongfully  prosecuting  two 
suits  against  them  for  the  infringement 
of  patente  under  which  the  articles  of  their 
trade  were  manufactured,  and  by  circulat- 
ing slanders  and  libels  to  the  effect  that 
■uch  articles  were  infringements  of  de- 
fendants' patente.  A  cause  of  actio 
hence  asserted  under  S  7  of  the  anti-trust 
act.  The  section  is  as  follows:  "Any  per- 
son who  shall  be  injured  in  his  business 
or  property  by  any  other  person  or  cor- 
poration by  reason  of  anything  forbidden 
or  declared  to  be  onlawful  by  thia  act  may 
sue  therefor  in  any  circuit  court  of  tha 
United  States  in  the  district  in  which  the 
defendant  resides  or  Is  found,  without  re- 
spect to  ths  amount  in  controversy,  and 
■hall  recover  threefold  tha  damages  by  him 
sustained,  and  the  costs  of  suit,  including 
A  rasonable  attorneys'  fee." 

To  justify  reoovery,  therefore,  injury 
S  muat  result  from  something  forbidden  or 
■  made  unlawful  by  the  act,  and*what  is  for- 
bidden or  made  unlawful  is  eipresecd  in 
IS  1  and  2,  Section  1  is  ae  follows:  "Every 
contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  reatraint  of 
trade  or  commerce  among  the  eeveral 
states,  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal.    .    ,    ." 

The  acta  forbidden  are  made  a  mlsde- 
ineanor.  And  hy  §  2  it  la  also  made  a  mis- 
demeanor for  any  person  to  "monopolize, 
or  attempt  to  monopolize,  or  combine  or 
conspire  with  any  other  person  or  per- 
sons to  monopolize,  any  part  of  the  trade 
or  commerce  among  the  several  states, 
or  with  foreign   nations." 

The  question  occurs.  Do  the  facts  of  the 
case  show  a  breach  et  the  law  by  defend- 
ants and  Injury  resnltlng  from  tt  to  plain- 
tiffsT  Th«  following  facte  are  alleged: 
On  the  E4th  of   February,   1S6B,  or  just 


prior  thereto,  certain  corpo  rati  one  and  one 
partnership  were  engaged  in  making  or 
selling  creamery  supplies.  Including  com- 
bined churns  and  butter  workers,  and  trans- 
porting them  in  state  and  interetate  cont- 
nierce.  All  of  the  corporations  and  the 
partnership  were  in  direct  competition  la 
their  lines  of  business,  and  as  the  result 
of  it  all  of  the  artidea  manufactured  and 
sold  by  them  were  sold  at  no  more  than  » 
fair  price  and  legitimate  profit.  Ths  cor- 
porations controlled  over  SO  per  cent  ol  th* 
business  of  manufacturing  and  selling' 
creamery  and  dairy  supplies  in  the  atatet- 
of  Micliigan  and  Indiana  and  in  all  th«- 
etates  west  and  in  some  of  the  states  east 
thereof,  manufacturing  the  articles  in  on* 
or  more  of  the  states,  and  shipping  by  the 
same  common  carriers  from  the  state* 
where  manufactured  to  other  states,  and  dis- 
tributing and  selling  such  articles  there 
On  the  24th  of  February,  1S03,  tha 
Creamery  Package  Manufacturing  Com* 
pany,  one  of  the  corporations,  and  its  stock- 
holders,  then   engaged   in   the  manufactura 


it  being  as  to  the  latter  only  the  agent  foF 
their  sale,  entered  into  a  contract  with  th» 
other  corporations  and  the  partnership,  ij 
which  it  was  agreed  to  increase  the  catiital 
stock  of  the  Creamery  Package  Manufactur- 
ing Company  to  enable  it  to  purchaM  tb» 
property  and  business  of  tlie  otiter  cor- 
porations, parties  to  the  contract,  including 
in  the  property  all  patents  and  applicai' 
tions  for  patents. 

The  contract  is  very  elaborate  and  veT> 
boss,  but  we  need  not  give  Ita  particular 
covenants,  as  no  point  ia  made  upon  them; 
it  being  only  alleged  and  contended  that 
its  purpose  and  effect  were  that  the  Cream- 
ery Package  Manufacturing  Company  shoulil 
acquire  the  property  and  business  of  tb*' 
other  corporations,  and  that  while  the  latter 
should  cease  to  exist,  they  should  be  repi*- 
sented  aa  continuing  as  separate  and  In- 
dependent concerna  and  competitors  in  th* 
market  with  the  Creamery  Package  Hann- 
facturing  Company,  and  with  one  another, 
while  in  truth  and  fact  there  would  he  no 
competition  between  them. 

It  is  alleged  that.  In  execution  af  tha  pur- 
pose of  the  contract,  traveling  men  from 
the  different  houses,  under  faistruetion* 
from  the  Creamery  Package  Manufacturing 
Company,  met  and  secretly  arranged  thv 
bid  each  should  interpose,  determining  by 
by  lot  and  other  ways  who  should  intcrpoM 
the  lowest  bid  and  who  the  highest. 

Ths  Owatonna  Company  was  not  a  p^rtf 
to  that  contract,  but  it  Is  contended  that 
it  partlelpated  In  or  is  brought  Into  th* 
scheme  and  purpose  of  the  contract  by  oev- 
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tain  agreementa  entered  Into  by  it  nith 
the  Creamery  Facliage  Manufacturing  Com- 
pany. They  are  bII  attaclied  to  the  com- 
plaint aa  exhibits,  and  may  be  described 
aa  transferring  certain  patents  or  the  right 
k>  to  use  certain  patciita  to  the  Creamery 
?  Paelcage* Manufacturing  Conipaiiy.     A  brici 


Creamery  Package  Manufacturing  Com- 
pany and  the  Owatonna  Company  brought 
suit  separately  in  the  circuit  court  of  the 
United  States  for  the  first  division  of  the 
state  of  Minnesota,  at  Winona,  against  the 
plaintiffs,  charging  infringement  of  patents 

fThe  first  of  tlie  agreements  between  the 
companies  was  made  April  19,  1S97  (that 
was  before  the  contract  of  February  24, 
1898)  and  recited  that  tlie  Owatonna  Com- 
pany vas  the  owner  of  certain  patents 
covering  combined  obums  and  butter  work- 
ers, and  was  manufacturing  the  same,  and 
tbat,  as  tlie  Creamery  Package  Manufactur- 
ing Company  was  desirous  of  handling  the 
same  as  sole  agents,  the  agreement  was 
made.  It  conveyed  five  patents  iasued  be- 
tween January,  18S3,  and  August,  2SWS,  and 
applications  for  another.  There  were  pro- 
visions as  to  the  size,  material,  and  other  de- 
tails; also  as  to  royalties  to  be  paid  to  the 
jjisbrow  Manufacturing  Company.  And  the 
Owatonna  Company  agreed  to  protect  the 
Creamery  Package  Manufacturing  Company 
from  all  suits  for  infringement  of  the  pat- 
ents, or  claims  for  damsgea  arising  out 
of  t!ie  sales  of  the  churns,  and  promptly 
and  vigorously  to  attack  infringers,  and  to 

Erocure  patents  on  all  improvements  made 
y   it  or   by   any   person   in   its   behalf. 

There  was  an  addition  to  the  contract, 
mads  June  4,  1S97,  in  regard  to  the  repair 
parte  of  the  "Winner"  churns  and  the  re- 
pair and  perfection  of  the  same,  and  the 
rebate  from  the  billing  price. 

On  January  12,  1803,  a  supplemental 
contract  was  made  by  the  same  parties  as 
to  the  disposition  of  the  royalties  received 
under  a  license  contract  made  September 
30,  18B7,  with  the  Cornish,  Curtis,  & 
Qreene  Manufacturing  Company,  of  Fort  At- 
kinson, Wisconsin. 

On  June  4,  189B,  another  agreement  was 
made  between  the  parties  which  referred  to 
tbe  agreement  of  April,  1887,  and  to  the 
pendency  of  litigation  based  on  the  in- 
fringement or  charges  of  infringement  of 
the  patents  with  which  that  contract  was 
concerned.  For  tbe  purpose  of  adjusting 
all  claims  growing  out  of  such  infringe- 
ment, and  settling  the  litigation  between 
the  Owatonna  Company  and  F.  B.  Fargo 
ft  Company,  whose  rights  the  Creamery 
Package  Manufoeturine  Company  had  ac- 
quired, it  was  agreed  tnat  one  of  the  suits 
which  was  named,  and  In  which  proofs 
had  been  taken,  should  be  brought  to  a 
speedy    hearing    and    all    other    suits    dis- 
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for  churns  and  butter  workers.    The  bills 
in  the  suits  are  attached  to  the  complaint 
in  this  action   and   are  In  the  usual  form. 
Process  was  issued  and  the  plaintiffs  here 
answered.     Upon  proofs  token  a  decree  was 
entered  in  favor   of   pUiutitfa   and  against 
the  Owatonna  Company  in  the  suit  brought 
by  it.     It  is  not  alleged  in  the  complaint, 
but   it   is   in   tbe   answer  of  tlie  Creamerya 
'Package  Manufacturing  Company,  and  not? 
denied,   that   it  obtained   a  decree  adjudg- 
ing plaintiSs  here  infringers  of  tbe  patenta 
uliich  were  the  subject  of  the  suit- 
It  is  alleged  tbat  the  defendants  here  con* 
spired  with  one  another  to  commence  and 

Company  agreed  not  to  manufacture  the 
machine  known  as  the  "Winner"  or  tha 
"Uisbrow,"  both  referred  to  in  the  contraet 
of  April,  1897,  called  the  "sales  contract," 
or  any  other  of  a  deecribed  kind  made  1^ 
tbe  Owatonna  Company,  but  was  at  liber^ 
to  manufacture  and  sell  churns  and  but- 
ter workers  of  any  other  construction.  Sat- 
isfaction of  all  royalties,  damages,  and  costs 
was  agreed  on. 

The  sales  contract  was  continued  In  force, 
and  there  was  added  to  it  a  provision  en- 
titling tbe  Owatonna  Company  to  furnish 
65  per  cent  in  value  at  list  price  of  the 
churns  and  butter  workers  sold  by  tha 
Creamery  Package  Manufacturing  Company 
in  each  year  after  the  date  of  the  contract. 
If  less  than  that  per  cent  should  be  made 
and  furnished  by  the  Owatonna  Company, 
certain  sums  were  provided  to  be  paid  by 
tbe  other  company.  And  the  tatter  com- 
pany agreed  not  to  discriminate  against  the 
machines  manufactured  by  the  Owatonna 
company  in  favor  of  machines  of  its  own 
manufacture  or  of  other  manufacturers,  and 
that  it  would  give  to  the  machines  of  the 
Owatonna  Company  the  same  effort  and 
energy  to  effect  their  sale.  Tbe  Owatonna 
Company  agreed  to  protect  the  patents  and 
prosecute  infringers  and  give  assistance  to 
the  Creamery  Package  Manufacturing  Com- 
pany in  the  prost-cution  of  infringers.  Per- 
mission was  given  to  the  Owatonna.  Com- 
pany to  use  the  "Disbrow"  and  "Winner" 
churns  owned  by  tbe  Creamery  Package 
Manufacturing  Company  or  to  be  acquired 
by  it.  There  was  also  an  agreement  raada 
on  the  4th  of  June,  1898,  between  the  par- 
ties in  settlement  of  claims  on  account  of 
the  use  of  patents  with  certain  other  par- 
tics  besides  F.  B.  Fargo  ft  Company,  whose 
bUHincBB  the  Creamery  Package  Manufactur- 
ing Company  had  acquired.  There  was  a 
ETOvision  for  paying  royalties  to  the  Dis- 
row  Company,  with  other  details  not  nec- 
essary to  mention. 

On  January  1,  1903,  another  agreement 
was  entered  into  between  the  parties  which 
disposed  of  and  adjusted  rights  and  con- 
tentions as  to  patents  tor  a  machine  called 
a  pasteurizer  and  cream  ripener.  By  aa 
agreement  made  January  1,  1903,  the  prices 
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prosecute  tfae  aoita,  and  that  tliey  were 
commenced  and  proaecuted  maliciously  and 
without  probable  cauae,  whereby  ptalntiffe 
were  caused  certain  items  of  damages. 

The  other  allegations  of  the  complaint 
need  not  be  repeated  in  detail.  They  are 
to  the  effect  that  the  contract  of  Fchruarj 
24,  1898,  waa  made  in  violation  of  law,  to 
restrain  atate  and  interstate  trad  a  and 
commerce,  and  that  all  that  vro*  done  under 
K  was  in  pursuance  and  execution  of  that 
purpose,  including  the  suits  brought  against 
plaintiffs  bj  the  Owatonna  Company  and 
the  Creamery  Package  Manufacturing  Com- 
pany for  the  infringement  of  patents.  That 
prior  to  the  bringing  of  tboae  suits,  piain- 
tiffa  had  a  good  and  established  trade  and 
market  for  their  churns,  and  were  manu- 
facturing and  shipping  them  in  tbe  states 
of  Wisconsin,  Iowa,  and  South  Dakota ; 
mad  knowing  this,  and  fearing  that  such 
trade  would  be  continued  in  thoae  states,  and 
be  extended  to  other  states,  defendants  com- 
menced the  suits  for  infringement,  and 
prior  thereto  and  since  have  written  letters 
and  talked  to  purchasers  and  prospective 
purchasers  of  plaintiffs'  churns,  threaten- 
ing lawsuits  and  actions  for  damages  for 
tatringement  of  the  patents  described  in 
the  bills,  and  also  threatened  suits  for  in- 
jnnetion,  and  by  this  means  destroyed 
plaintiffs'  state  and  interstate  trade. 

That  plaintiff  D.  E.  Virtue  and  one  Mar- 
tin Deeg  were  the  first  joint  inventors  of 
a  cburn  and  butter  worker,  and  that  a 
patent  was  issued  therefor,  No.  634,074,  un- 
der which  they  manufactured  those  arti- 
cles and  aold  them  in  state  and  interstate 
eommerce  except  as  they  had  been  pre- 
vented by  the  Buits  brought  against  them 
g  OS  hereinbefore  stated.  And  by  elaborate 
*  allegations  the  patents  upon  'which  those 
suits  were  brought  are  attacked  for  want 
of  invention  and  novelty. 

That  the  Creamery  Package  Manufactur- 
ing Company  has  purchased  the  property 
and  business  of  other  competitive  concerns, 
and  that  it  has  had  during  tbe  last  several 
years  contracts  with  many  and  numerous 
dealers  in  the  articles  sold  by  which  it 
required  them  to  purchase  auch  goods  ex- 
eluaively  of  it  at  certain  fixed  and  main- 
tained prices,  and  to  aell  only  in  certain 
designated  territory,  the  object  of  which  is 
to  secure  a  monopoly  to  the  Creamery 
Package  Manufacturing  Company,  and  to 
restrain  interstate  commerce.  That  all  of 
the  acta  detailed  vera  done  in  pursuance 
of  a  common  scheme  and  conspiracy  on  the 
part  of  all  of  the  defendants  during  the 
years  1SST  and  1898,  and  ever  since  main- 
tained and  carried  out,  limiting  the  pro- 
duction of  creamery  supplies,  fixing  and  de- 
termining  their   prices,    restraining   trade 


in  them,  and  monopolicing  over  00  per 
cent  of  their  production  and  sole,  of  which, 
prior  to  one  year  before  the  bringing  of 
this  action,  plaintilT  had  no  Icnowledge  or 
notice  except  the  two  suits  in  equity  and 
the  contract  by  which  Virtue  and  Deeg 
transferred  to  tbe  Creamery  Package  Manu- 
facturing Company  the  exclusive  right  to 
manufacture  the  chum  and  butter  worker 
under  patent  No.  634,074  for  tbe  period  of 
three  years.  That  they  did  not  know  that 
that  contract  was  procured  as  part  of  ths 
schemes  of  defendants.  That  they  were  at 
no  time  parties  to  acta  of  defendants,  and 
did  not  know  of  the  wrongful  contraeti 
and  combt nations  until  after  the  time  lim- 
ited to  take  the  testimony  in  tbe  two 
equity  suits. 

Tbe  defendants  answered  the  complaint, 
admitting  some  of  its  allegations  and  deny- 
ing others.  They  alleged  performance  of 
the  contract  between  the  Creamery  Package 
Manufacturing  Company  and  the  plaintiff 
Virtue  and  said  Deeg,  and  opposed  to  the 
charges  of  the  complaint  certain  afflrmativa 
matters,  including  two  actions  brought  In 
the  state  court.  >i 

*  A  Jury  was  impaneled  to  try  tbe  Issueajf 
which,  under  the  instructions  of  the  court, 
found  a  verdict  for  defendants  upon  which 
a  judgment  was  duly  entered.  It  was  af- 
firmed by  the  circuit  court  of  appeals. 
102  C.  C.  A.  413,  17B  Fed.  115. 

The  circuit  court  and  the  circuit  court 
of  appeals  both  decided  that  the  damages 
which  plaintiffs  alleged  they  sustained  were 
not  a  consequence  of  a  violation  by  de- 
fendants of  tbe  provisions  of  the  Sherman 
anti-trust  law.  Both  courts  assumed,  for 
the  purpose  of  their  decision,  that  the  con- 
tract of  February  24,  1808,  between  the 
Creamery  Package  Manufacturing  Company 
and  the  other  manufacturers  and  sellers 
of  churns  and  butter  workers  was  a  com- 
bination in  restraint  of  trade;  but  both 
courts  held  that  the  Owatonna  Company 
was  not  a  party  to  it,  nor  became  asso> 
ciated  subsequently  in   its  scheme. 

Of  the  infringement  suits  the  court  of 
appeals  said  they  exhibited  "a  case  where 
two  suits  were  brought,  one  by  a  party 
to  a  lawful  agreement,  the  other  by  a  party 
to  an  unlawful  agreement,  for  tbe  infringe- 
ment of  patents  owned  by  them  respectively, 
and  where  both  parties  were  doing  no  more 
then  exercising  their  legal  rights."  And 
the  court  declared  in  elTect  that  it  could 
see  no  sinister  significance  in  the  suits  be- 
ing simultaneous,  and  said,  further,  that 
after  a  thorough  examination  of  the  rec- 
ord, it  agreed  with  the  circuit  court  that 
there  was  no  evidence  offered  at  the  trial 
"Vhlch  would  warrant  tbe  jury  In  flnd- 
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Ing  that  M17  agretment  of  that  kind  esUt- 
•d.'" 

Tfa«  plaintiff*  attack  thii  coaelusion  ia 
twenty-oae  propoiitione,  lome  of  which  are 
of  very  broad  geoerality,  and  all,  couniel 
contend,  are  iUpport«d  by  the  declaioni  of 
thia  and  other  courta.  It  ia  quite  imposai- 
ble  to  eoDiider  them  in  detail  without  a 
review  and  repetition  of  the  caaea.  The 
TJew  we  take  of  the  case  makea  thia  nn- 
necessary.  The  case  is,  as  we  have  laid. 
In  Qarrow  eompasB.  The  complaint  chargea 
a  TJolatiOD  of  the  Shern^an  law,  and,  aa  a 

Smeana  of  accompliahing  ita  purpose,  the 
deatruction  of  >  plaintiffs'  interstate  trade 
by  a  msliciaUB  litigation  of  their  rights. 
A  neceaaary  element  of  the  charge  ia  tbe 
eo-operatioa  of  at  least  the  corporate  de- 
fendant* in  the  purpose,  and  this  deter- 
minea  our  inquiry.  In  answering  it  wb 
■hall  aiaume,  ai  the  loner  courts  assumed, 
that  bj  the  contract  at  Fehruary,  18S8,  tbe 
Creamery  Package  Manufacturing  Company 
and  the  corporations  competing  with  it  en- 
tered into  a  combination  offensive  to  the 
Jaw.  Did  the  Owatonna  Company  partici- 
pate In  It,  or  aubsequently  join  it  or  co-op- 
erate to  execute  its  purposes!  Tlie  ques- 
tion must  be  answered  in  the  negative,  aa 
we  ahall  proceed  to  show. 

The  Owatonna  Company  was  a  manu- 
facturer of  churns  and  butter  workera  un- 
der various  paten ta  owned  by  It,  which 
artiolea  it  aold  throughout  the  United 
Statei,  and  by  the  contract  of  April  ID, 
1897,  it  constituted  tbe  Creamery  Package 
Manufacturing  Company  its  salee  agent  of 
tfaem,  the  latter  company  not  making 
ehuma  and  butter  worken.  The  contract 
waa  a  perfectly  l^al  one,  and  preceded  by 
•ome  time  the  agreement  of  the  24th  of 
ITebruary,  1898,  entered  into  between  the 
Utter  company  and  other  corporations. 
There  were  contracta  between  the  Cream- 
ery Package  Manufacturing  Company  and 
the  Owatonna  Company  subsequent  to  the 
latter  date,  but  all  of  them  were  aupple- 
mental  to  the  first  one  and  had  no  Illegal 
taint,  nor  did  they  affect  It  with  illegal 
taint.  It  is  true  they  granted  righta  to 
fhe  Creamery  Package  Manufacturing  Com- 
pany, and  exclusive  rights,  but  this  was  no 
violation  of  law.  The  owner  of  a  patent 
has  excluaive  rights, — righta  of  making, 
using,  and  selling.  He  may  keep  them  or 
transfer  them  to  another, — keep  some  of 
them  and  transfer  others.  This  is  elemen- 
tary; and,  keeping  it  in  mind,  there  ia  no 
trouble  in  estimating  the  character  of  auch 
righta  or  their  transfer.  Of  course,  pat- 
ents and  patent  rights  cannot  be  made  a 
cover  for  a  violation  of  law,  aa  we  aaid  in 
Standard  Sanitary  Mfg.  Co.  v.  United 
StatM,  229  U.  S.  20. 57  L.  ed.  — ^,33  Sup.  Ot 


Rep.  B.    But  pateuta  are  not  ao  used  when* 

the  rights  conferred  upon  them  by  law 
are  only  exercieed.  Tbe  agreement  of  tbe 
19th  of  April,  1897,  constituted,  aa  we  said, 
the  Creamery  Package  Manufacturing  Com- 
pany a  sales  agent  of  the  churns  and  butter 
workers  made  by  tbe  Owatonna  Company 
and  fixed  their  list  price.  The  patents 
under  which  the  articlea  were  manufactured 
were  stated,  and  it  was  provided  that  tbe 
Owatonna  Company  should  protect  the 
Creamery  Package  Manufacturing  Company 
from  all  suits  for  infringement,  defend 
the  validity  of  the  patents,  and  promptly 
attack  infringers.  This  provision  is  es- 
pecially urged  by  plaintiffs  aa  showing  a 
common  and  illegal  purpoae  between  the 
companies.  It  haa  not  that  quality.  It 
is  but  an  assurance  of  title  to  the  rights 

But  it  is  said  that  the  contract  between 
the  companies  dated  June  4,  ISBS,  exhibits 
knowledge  by  the  Owatonna  Company  of 
tbe  Creamery  Package  Manufacturing  Com- 
pany's purpoae,  and  "fitted  into  the  scheme 
of  the  two  defendant  corporations  to  get  ft 
monopoly  in  the  United  States;"  and  this, 
it  is  said  further,  "can  only  be  when  all  of 
the  doings  .  .  .  are  looked  at  aa  a 
whole  from  beginning  to  end."  We  cannot 
concur.  We  have  seen  that  tbe  contract  of 
June  4,  1S98  (inserted  above  in  tbe  mar- 
gin), waa  hut  a  aettlement  of  claims  grow- 
ing out  of  reciprocal  charges  of  infringe- 
ment, and  It  has  no  other  connection  with 
the  agreement  of  February,  1898,  than  that 
some  of  the  claims  were  against  corpora- 
tions which  were  parties  to  that  Bgreement, 
It  would  be  far-fetched  to  say  that  the 
Owatonna  Company  could  not  assert  rights 
or  protect  rights  because  they  were  asserted 
or  sought  to  be  protected  against  corpora- 
tions which  had  become  members  of  an  il- 
legal combination,  without  participating  In 
the  guilt  of  sucb  combination  and  becom- 
ing a  joint  conspirator  in  its  purposea.  But 
it  may  be  said  that  we  are  considering  the^ 
transacfiona  isolatedly  and  ignoring'their? 
combined  effect.  That  indeed  would  be  a 
fault,  but  in  order  to  compute  their  com- 
bined effect  we  must  estimate  what  strength 
they  have  separately,  and  ao  far,  on  the  faeo 
of  the  contracts,  there  Is  nothing  to  incul- 
pate the  Owatonna  Company. 

But  a  united  purpose  ia  sought  to  he  es- 
tablished between  it  and  the  Creamery 
Package  Manufacturing  Company  by  tbe 
testimony  of  witnesses  to  the  effect  that 
the  contract  of  April  19,  1897,  between  tbe 
Disbrow  Manufacturing  Company  and  the 
Owatonna  Company,  was  ur^  by  the 
president  of  the  Creamery  Package  Manu- 
facturing Company,  who  represented  that 
tbe  acceptance  of  royalties  by  the  Disbrow 
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CcnnpRnj  wi«  better  than  a  contlouanee  of 
competition.  It  ie  not  practicable  to  give 
all  ths  teatimonj  of  nbat  preceded  and  in- 
(loee<]  that  contract.  The  part  most  relevant 
to  our  inquiry  ii  that  which  related  to  tha 
competition  which  existed  between  the  com- 
paniee.  A  nitneae,  who  was  president  of 
tha  Owatonna  Company  at  the  time,  teiti- 
Hed  that  it  wa*  su^ested  to  him  and  other 
officers  of  tfae  companj  bj  Mr.  Gates, 
president  of  the  Creamery  Package  Manu- 
facturing Company,  tliat  a  settlement  ought 
to  be  brought  alwut  by  letter  or  otherwise 
with  the  Disbrow  Manufacturing  Company 
'"m  aa  to  get  the  two  churns  which  were 
then  being  manufactured  together,"  and 
stated  that  he  (Gates)  had  had  some  con- 
ferences with  the  Disbrow  Company,  and 
he  thought  that  if  the  ofTicers  of  the 
Owatonna  Company  would  go  to  Mankato 
"there  might  be  an  arrangement  made 
whereby  that  bueineea  could  be  brought  in 
connection  with  ours,  and  in  that  way 
etiminate  the  eoDipetition  thnt  at  that  tiraF 
oiiated  between  the  Owatonna  Manufaetur- 
ing  Company  and  the  Disbrow  Manufactur- 
ing Companf."  This  object  wsa  cxpreMed 
by  the  witnesses  in  different  ways. 

The  president  of  the  Diibrow  Manufac- 
turing Company  testified  that  Gates  urged 
that  the  Disbrow  Company  should  "stop 
^manufacturing  and  make  a  eontract  with 
*  the  Owatonna  Manufacturing  Company,  and 
let  them  have  all  our  patents  on  combined 
churna  and  butter  workeri  and  other  thingi, 
and  combine  the  whole  buaineas  under  one 
head,  and  let  them  do  all  of  the  manufac- 
turing." The  witness  testified  that  he  at 
first  rejected  the  proposition  and  resented 
the  manner  in  which  the  pro^oaal  waa  made, 
Qates  going  so  far  aa  to  declare,  with  a 
profane  accompaniment,  "Yon  will  do  it 
or  we  will  put  you  out  of  business."  But 
subsequently  negotiations  were  resumed  and 
the  president  of  the  Creamery  Paakage 
Manufacturing  Company  explained  that  he 
wanted  matters  settled,  litigation  stopped, 
"and  a  new  arrangement  made  so  that  the 
whole  thing  should  be  run  under  on*  head 
and  one  control,"  and  In  that  way  "control 
the  whole  churn  business."  The  witness 
formulated  the  terms,  wbioh  resulted,  after 
some  days  of  negotiation,  in  the  eontract 
of  April  19,  18BT.  But  during  the  negotia- 
tions the  witness  did  not  see  the  Owatonna 
Company's  representatives  until  they 
reached  the  point  of  signing  tha  contract. 
These  declarations  seem  to  be  very  arbi- 
trary and  unjustiGable  when  standing  alone, 
and  to  have  bad  no  other  purpose  tlian  the 
ruthless  crushing  of  a  competitor  in  the 
same  Una  of  business.     They  take  on  an- 


other character,  or  ratiier  tha  object  ol  tha 
cgotiations  and  tha  contraeta  which  ra- 
suited  from  them  take  on  another  char- 
acter, when  all  the  testimony  is  considered. 
It  will  be  observed  from  the  date  of  those 
negotiations  and  of  the  contracts  that  they 
preceded  by  nearly  a  year  the  contract  be- 
tween the  Creamery  Package  Manufacturing 
Company  and  its  competitors,  and  could 
have  bad  no  relation  to  it.  And,  beaides, 
they  had  a  natural  and  adequate  inducement. 
They  were  an  adjustment  of  disputes  and 
litigation  growing  out  of  a  eontract  between 
the  Disbrow  Company  and  the  Owatonna 
Company  concerning  the  very  sane  patents. 
In  one  suit  the  Owatonna  Company  waa 
plaintiff  against  the  Disbrow  Company;  injj 
anotlier  suit  the  latter' company  waa  plain-* 
tiff  against  the  Owatonna  Company,  and 
both  suits  were  based  on  disputes  as  to 
rights  or  obligations  arising  from  the  con- 
tract of  October  8,  1893.  The  testimony 
also  sho^vs  some  controversy  between  the 
Creamery  Package  Manufacturing  Company 
and  the  Disbrow  Company  In  regard  to  oth- 
er patents,  bat  the  effect  of  it  is  not  easy 
to  estimate.  There  was  also  a  contract  «■- 
tered  Into  between  the  Disbrow  Company 
and  the  Creamery  Packaga  Manufacturing 
Company  on  the  I9th  of  April,  1807,  set- 
tling matters  growing  out  of  a  contract  be- 
tween those  companies,  made  on  the  ISth 
of  October,  1896,  by  which  the  Diabrmr 
Company  made  the  Creamery  Package  Man- 
ufacturing Company  it*  exclusive  aalas 
agent  tor  chums  and  bntter  workers,  and 
mortgaged  to  the  latter  company  Its  plant. 
The  other  provisions  of  tha  contract  con- 
cem  the  adjustment  of  the  relations  be- 
tween all  of  the  companies  under  the  con- 
temporaneous contracts,  end  need  not  he 
stated  in  detail.  It  ia  clear,  then,  as  wa 
have  already  said,  that  what  transpired  on 
the  ISth  of  April,  189 T,— negotiations  and 
contracts, — had  no  relation  to  the  contract 
of  February,  1698,  and  had  for  their  in* 
ducement  and  object  the  settlement  of  eoa- 
troversies  and  rights  growing  out  of  the 
eontract  of  October  2,  1S93,  between  tba 
Disbrow  Company  and  the  Owatonna  Com- 
pany, and  that  of  October  12,  18f96,  between 
the  Disbrow  Company  and  the  Creamery 
Package  Manufacturing  Company,  and  the- 
proposition  of  the  tatter  company. to  become 
the  sales  agent  of  the  chums  made  by  tlw 
Owatonna  Company.  All  of  this  ia  ver^ 
complicated  in  the  statement,  but  is  simple 
enough  in  the  results,  and  can  be  deftnitelf 
estimated  as  to  actual  and  legal  aSect.  Wa 
may  therefore  sum  up  I^  saying  that  tha 
Disbrow  Company,  by  its  eontract  with  the 
Owantonna    Company,    did    nothing    man 
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tlian  eonflrm  or  enlarge  tlia  right*  which 
the  Ow&tonna  Company  had  obtained,  b; 
tjthe  contract  of  18S3,  and  conveyed  to  it 
•the  eieluBiTe  right* in  tb«  patents  for  cer- 
tain named  royalties,  Thii  vai  no  viola- 
tion of  law.  The  Owatonns  Company  did 
nothing  more  in  it*  contract  with  the 
Creamery  Package  Hannfaeturing  Com- 
pany than  to  make  that  company  Its  ex- 
eluBive  aalea  agent,  and  this  was  no  viola^ 
tion  of  law.  Both  contracts  had  natural 
and  adequate  legal  inducements  and  con- 
reyed  right*  that  could,  nnder  the  taw,  be 
conveyed,  and,  as  a  necessary  incident  to 
the  conveyance,  one  only  of  the  parties 
could  thereafter  exercise  them.  It  may  be 
that  the  Disbrow  Company  was  to  an  extent 
in  competition  with  the  Owatonoa  Com- 
pany, but  it  was  a  competition  in  part,  at 
least,  wbich,  it  was  contended,  was  illegally 
oonducted  againat  rights  which  had  been 
transferred  in  1693.  But,  be  that  as  it 
may,  we  repeat,  patent  rights  may  be  con- 
veyed partially  or  entirely,  and  the  mo- 
nopoly of  use,  of  manufacture,  or  of  sale,  is 
not  one  condemned  by  law. 

It  is,  however,  urged  that  the  infringe- 
ment auits  brought  by  the  Creamery  Pack- 
Kge  Manufacturing  Company  and  the 
Owatonna  Company  against  plaintiffs  were 
provided  for  by  tba  contracts  between  the 
Owatonna  Company  and  the  Disbrow  Com- 
pany, and  their  coincidence  in  time  is  urged 
a*  proof  of  concerted  action  on  the  part  of 
defendants  and  of  a  conspiracy  to  destroy 
-plaintiffs'  business.  The  contention  is  that 
the  bringing  of  those  suits  was  not  a  single 
and  isolated  act,  but  was  a  part  of  the  more 
comprehensive  plan  and  scheme  to  secure 
a  monopoly  in  the  United  States  of  the 
business  of  making  and  selling  creamery 
iupplies,  or,  more  accurately,  counsel,  say, 
to  continue  and  maintain  the  monopoly  al- 
ready acquired.  And  it  is  contended  that 
the  attempt  was  successful  in  that  it  de- 
stroyed plaintiffs'  business.  That  these 
contentions  are  antenable  we  have  demon- 
strated. The  contracts,  we  have  shown, 
were  l^al  conveyances  of  rights,  and  the 
provision  for  tiie  prosecution  of  infringe- 
gment  suits  was  but  an  assurance  of  those 
•  right*.  Patent*  would  be  of  Iitt1e*value  if 
infringers  of  them  could  not  be  notified  of 
the  consequences  of  infringement,  or  pro- 
ceeded against  in  the  courts.  Such  action, 
aonsidered  by  itself,  cannot  be  said  to  be 
illegal.  Patent  rights,  it  is  true,  may  be 
asserted  in  malicious  prosecutions  as  other 
Tights,  or  asserted  rights,  may  be.  But  this 
is  not  an  action  for  malicious  prosecution. 
It  ia  an  action  under  the  Sherman  anti- 


trust act  tor  the  Tiolatlon  of  the  provi- 
sions of  that  act,  seeking  treble  damages. 
This,  indeed,  plaintiff*  take  special  pains 
to  allege,  that  there  ma;  be  no  confusion 
about  the  right  or  grounds  or  extent  of 
recovery.  The  testimony  show*  that  no 
wrong  whatever  wa*  committed  by  the 
Owatonna  Company,  and  the  fact  that  it 
failed  in  its  suit  against  plaintiffs  does  not 
convict  it  of  any. 

This  is  enough  to  dispose  of  the  ease,  (or 
the  foundation  of  the  complaint  is  that  ths 
defendants  entered  into  a  contract  or  com- 
bination  in  restraint  of  trade  which  caused 
damage  to  plaintiffs;  and  the  guilt  of  the 
individual  defendants  and  of  the  two  cor- 
porations and  of  all  of  their  officers,  serv- 
ants, and  stockholders,  is  very  carefully 
alleged.    It  was  in  this  aspect  that  the  case 

But  plaintiffs  urge  that  the  Creamery 
Package  Manufacturing  Company  was  of 
itself  a  combination  offensive  to  the  statute, 
and  that  they  were  entitled  to  go  to  the 
jury  a*  to  that  company.  But  the  con- 
tention was  not  made  in  the  circuit  court 
nor  was  it  made  in  the  circuit  court  of  ap- 
peala.  The  case  was  tried  and  ruled  upon, 
as  we  have  seen,  on  the  ground  of  the  co- 
operation of  the  defendants  in  a  acbcnie  *l 
monopoly  and  restraint  of  trade.  There 
wa*  no  liability  asserted  in  the  circuit 
court  or  in  the  circuit  court  of  appeals 
againat  one  of  the  defendants  separately 
from  the  others.  Concert  and  eo-operation 
was  asserted  against  all,  and  a  ruling  was 
not  invoked  as  to  the  separate  liability  of 
either.  One  Frank  LaBare  was  a  party  de- 
fendant, and  as  to  him  plaintiffs  made  a 
motion  that  "the  case  be  dismissed  ands) 
dropped."  The  court  denied  th^motlon  for* 
some  reason,  and  then  plaintiffs'  counsel 
said:  "We  desire  to  proceed  with  the  cSM 
a*  against  the  defsndants,  the  Owatonna 
Manufacturing  Company  and  the  Creamery 
Package  Manufacturing  Company."  Tb» 
plaintiffs  then  offered  to  prove  that  they 
had  cot  infringed  the  patents  sued  on  I7 
the  defendants.  It  is  manifest,  thercfon^ 
that  the  separate  liability  of  the  Creamery 
Package  Manufacturing  Company  is  aa 
afterthought  and  urged  in  this  court  for 
the  first  time. 

There  are  twenty-seven  errors  assigned 
upon  offers  of  testimony  excluded  or  upon 
other  ruling*  of  the  cironit  court  These 
we  have  examined  and  find  that,  in  the  view 
taken  by  the  eourts  below  of  the  case  and 
that  which  we  take,  there  wa*  no  error  of 
substance  committed. 

Judgment  afflnued. 
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CAHEBON    SEPTTC    TANK    COMPANY,       MeaarB.  Wallace  R.  Lane,  R.  L.  Welch, 
Appt^  and  Samuel  B.  Crosby  for  appellee. 

*  Mr.  Justice  McKenna  delivered  the  opin-$ 
ion  of  the  court: 

A  bill  in  equity  was  brought  by  appellant 
as  successor  to  the  rights  of  an  indention 
patented  under  United  States  letters  patent 
to  Edwin  Cameron  ct  a1.  for  a  proceaa  and 
an  apparatuH  for  treating  sewage,  No, 
034,423,  dated  Octoher  3,  1899.  The  bill 
contained  the  usual  allegations  and  prayed 
for  au  injunction  to  restrain  appellee  from 
the  uM  of  tbe  invention.  Appellee  filed  a 
plea  to  the  bill,  in  which  it  alleged  that  th« 
iDvention  had  been  previously  patented  in 
Great  Britain  by  letters  patent  dated  No- 
vember B,  1S96,  and  that  that  patent  had 
expired  on  or  before  the  8th  day  of  Novem-^ 
ber,  ISOD,  being  the  expiration  of 'the  term? 
for  which  it  was  granted,  and  that  there- 
fore tbe  United  States  patent  expired  and 
became  terminated  by  law,  and  it  being 
stipulated  that  the  bill  should  be  considered 
aa  filed  ai  of  that  date,  and  aa  the  bill  waa 
not  filed  with  the  purpose  or  intention  of 
applying  for  or  obtaining  an  injunction  bo- 
fore  the  expiration  of  the  British  patent, 
no  injunctive  or  equitable  relief  eonid  be 
had.  A  dismissal  of  the  bill  was  therefon 
prared.  'i'he  decree  of  the  court  recited 
the  farts  of  the  plea  and  adjudged  that  the 
patent  had  expired  aa  therein  alleged,  and 
that  ita  expiration  waa  not  prevented  "by 
any  effect  of  the  treaty  of  BrusseU  of  De- 
cember 14,  1900  [32  Stat,  at  L.  1936],  which 
trestjr  and  the  construction  thereof  waa 
drawn  in  question  on  the  plea  in  thia 
cause;"  and  that  therefore  tbe  court  wai 
without  Jurisdiction,  the  complainant  hav- 
ing a  plain  and  adequate  remedy  at  law. 
This  appeal  was  then  prosecuted  under  J  B 
of  the  circuit  court  of  appeals  act  (!S  S^t. 
at  L.  826,  chap.  617,  U.  B.  Comp.  SUt.  1901, 


Patbhts  (I  132*)— Tekm— Exp  I  RATIO  I*  or 
FoKEiaM  Patbnt— Effect  of  Treaty. 

1.  The  term  of  a  United  States  pntent 
Which,  under  U.  S.  Bev,  Stat,  S  488;,  Li.  S. 
Comp.  Stat.  1901,  p.  3382,  would  expire 
with  the  expiration  of  tbe  term  of  a  British 
patent  previously  granted  for  the  same  in- 
ventioo,  waa  not  extended  by  the  provisions 
of  tbe  treaty  of  Bruasela  of  December  14, 
1900  (32  Stat,  at  L.  1S3B),  art.  4  bit,  that 
patents  applied  for  in  the  different  contract- 
ug  states  by  peraons  admitted  to  the  beneht 
of  the  convention  shall  he  independent  of 
the  patent  obtained  for  the  same  invention 
in  other  states,  and  that  this  provision  shall 
apply  to  existing  patents,  but  such  provi* 
■lona,  if  construed  aa  they  muat  be,  in  ac- 
cordance with  the  declaration  of  the  Brua- 
•els  Convention  at  tbe  instance  of  tbe 
American  del^ates,  alTect  only  those  exist- 
ing patents  whose  terms  might  otherwise 
be  shortened  bj  tbe  lapsing  of  foreign  pat- 

[Ed.  Note.— For  other  csiei,  lee  Patent).  CnL 
Dig.  II  lgS»-191:    Dec  Dig.  I  US.*] 

Fatbntb     (I    1S2*)—Tebm  — Effect    of 
Tbxatt, 

2.  Tbe  omission  from  the  act  of  Mareh  3, 
1903  (32  Stat,  at  L.  1226,  chap.  1019.  U. 
B.  Comp.  Stat.  Supp,  1911,  p.  1453),  en- 
acted to  make  effective  tbe  Drusaels  treaty 
of  December  14,  1000,  for  the  protection  of 
induatrial  property,  of  any  provision  to 
carry  out  art.  4  bit,  which  declares  that 
patenta  applied  for  in  the  different  contract- 
ing atatee  by  persons  admitted  to  the  bene- 
fit of  the  convention  shall  be  independent  of 
the  patent  obtaineij  for  the  same  invention 
in  other  states,  and  that  this  provision  shall 
apply  to  existing  patents,  nhieh  article.  In 
the  light  of  subsequent  congressional  action 
and  of  legislative  action  of  some  of  the 
other  contracting  nations,  cannot  well  be 
deemed  self-executing,  leaves  in  force  as  to 

Stat.  190],  p.  33S2,  under  which  auch  pat. 
ents  will  expire  with  the  expiration  of  the 
term  of  a  foreign  patent  previously  granted 
lor  tbe  aame  invention. 

nCd.  Note.— For  other  cases,  aea  Fatenta,  Cent. 
DK.  H  laShi-KU    Dea.  Dig.  I  132.*] 

fNo.  82.J 

Argued  December  11  and  12,  1912.    Decided 
January  20,  1913. 

APPEAL  from  the  Circuit  Court  of  th« 
United  SUtes  for  the  Southern  District 
of  Iowa  to  review  a  decree  which  dlamiaaed 
the  bill  in  a  suit  founded  upon  the  Infringa- 
tnent  of  a  patent.    Afflrmed. 
The  facts  are  stated  in  tbe  opinion. 
Ur.  Henr;  Iiore  Clarke  for  appellant. 


18). 

The  single  question  here  is  whether  th« 
United  States  patent  expired  with  tha 
British  patent  according  to  the  laws  whieb 
existed  when  it  waa  iaaued,  or  whether  ita 
existence  waa  preserved  by  the  treaty  of 
Brussela. 

At  the  time  the  patent  waa  issued,  g  4864, 
Revised  Statutes  (U.  8.  Comp.  Stat.  1901, 
p.  3381),  made  tbe  term  of  a  patent  seven- 
teen years;  and  by  g  4887  it  was  provided 
that  the  receiving  of  a  foreign  patent  did 
not  prevent  the  granting  of  a  United  Statea 
patent.  It  was,  however,  provided  that 
"every  patent  granted  for  an  invention 
which  has  been  previously  patented  in  a 
foreign  country  shall  be  so  limited  as  to 
expire  at  the  same  time  with  the  foreign 
patent;  or,  if  there  he  mare  than  one,  at 
the   same    time   with    the   one   having   the 

1.  Disi^  IMT  to  date,  *  R^'r  lodena 
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■liorteat  term ;  and  io  no  cam  Bh^ll  It  bs  In 
fofM  nwre  than  Hventecn  years." 

Tbe  wetion  coining  up  tor  judicial  con- 
sideration, it  waa  decided  that  it  aaaumed 
tbat  the  foreign  patent  previoUBlj  granted 
WM  one  granted  for  a  definite  term,  that 
^the  United  States  patent  should  expire  with 
J'that'tcTin,  and  that  it  naa  not  to  be  lim- 
ited bj  any  lapsing  or  forfeiture  of  any 
portion  of  the  term  of  the  foreign  patent, 
by  meani  of  the  operation  of  a  eondition 
■ubsequent,  according  to  the  foreign  itatute. 
Pohl  T.  Anchor  Brewing  Co.  1S4  U.  S.  3S1, 
3SS,  33  L.  ed.  B53,  SSS,  10  Sup.  Ct.  Rep. 
677.  And  it  wbm  held  that  the  AmericaD 
patent  ia  limited  by  law,  whether  it  ii  lo 
•xpreased  or  not  in  the  patent  itaelf,  to  ex- 
pire mith  the  foreign  patent  having  the 
aborteat  term.  Bate  Refrigerator  Co.  v. 
George  H.  Hammond  t  Co.  129  U.  S.  IGl, 
IfiT,  32  L.  ed.  645,  6S0,  0  Sup.  Ct.  Rep.  28S; 
Bate  Refrigerator  Co.  t.  Sulzberger,  157  U. 
6.  43,  39  L.  ed.  S13,  16  Sup.  Ct.  Rep.  EOS; 
LeedB  t  C.  Co.  t.  Victor  Talking  Maeh.  Co. 
tl3  U.  S.  301,  325,  53  L.  ed.  805,  81S,  26 
Sup.  Ct  Rep.  4!1S. 

Appellee  contends  that  these  decisions 
and  the  cited  sections  of  the  Rerised  Stat- 
utes constituted  the  law  of  tba  United 
States  patent  to  Cameron,  and  caused  It  to 
terminate  nith  the  expiration  of  the  term 
of  the  British  patent.  The  argument  is 
that  it  was  granted  not  for  seventeen  years, 
but  for  a  term  to  be  measured  by  that  of 
the  foreign  patent,  enduring  the  full  term 
for  which  the  latter  was  granted,  but  no 
longer,  though  on  Its  face  It  was  to  run 
seventeen  years.  The  appellant,  opposing 
the  contention,  insists  that  the  treaty  of 
Brussels  has  superseded  S  4887,  and  has 
freed  tbe  Cameron  patent  from  subjection 
to  the  provisions  of  that  section.  It  is  the 
effect  of  the  contention  that,  though  the 
patent  was  issued  for  a  definite  term,  as 
decided  by  the  cited  cases,  the  term  was 
enlarged  by  the  treaty. 

Appellant  candidly  admits  that  there  are 
eases  adverse  to  its  contention,  but  seeks  to 
limit  their  strength  of  persuasion  or  au- 
thority to  one  only,  and  to  that  one  op- 
poses the  reasoning  and  precedent  of  an- 
other. The  eases  so  put  in  opposition  are 
United  Shoe  Machinery  Co.  v.  Dnplessis 
Shoe  Machinery  Co.  84  C.  C.  A.  76,  155 
Fed.  842,  decided  by  tbe  circuit  court  of 
appeals  of  the  Srat  circuit  against  the  ef- 
fect of  the  treaty  contended  for,  and  Henne- 
bique  Constr.  Co.  v.  Myers,  97  0.  C,  A.  S89, 
h1?E  Fed,  809,  decided  by  the  circuit  court 
Joi  appeals  of  tbe  third  circuit, 'which  is 
asserted  to  be  the  other  way.  But  the  eases 
do  not  present  the  antagonistic  authority  of 
tiro  courts.  Judge  Archbald,  whose  views 
in  the  latter  case  are  relied  on  by  appel- 


lant, stated  fn  a  subsequent  one  (Union 
Typewriter  Co.  T.  Smith,  173  Fed.  288,  29B) 
that  this  opinion  was  not  that  of  tbe  court. 

The  other  cases  In  which  the  Bmssels 
treaty  was  considered,  and  in  which  It  was 
decided  that  it  did  not  enlarge  tbe  term  of 
an  American  patent  beyond  tbe  term  of  a 
foreign  patent  for  the  sane  invention,  are 
the  following:  UalignanI  f.  Hill-Wright 
Electric  Co.  177  Fed.  430;  Malignani  v. 
Jasper  Marsh  Consol.  Eleetrio  Lamp  Co. 
180  Fed.  442;  Commercial  Aee^lene  Co.  T. 
Searchlight  Qas  Co.  107  Fed.  V18.  Apptl- 
lant  contends,  as  we  hare  seen,  that  thess 
cases  do  not  eipress  independent  views,, 
but  follow  United  Shoe  Machinery  Co.  y. 
Duplesais  Shoe  Machinery  Co.  as  authority. 
This  is  uot  true  to  the  extent  contended. 
In  the  first  two  cases  an  independent  judg- 
ment was  expressed.  In  the  third  case  (197 
Fed.  918)  it  was  said  of  United  Shoe  Ma- 
chinery Co.  T.  Dupleseis  Shoe  Uachinerj 
Co.  that  it  was  "well  considered  and  very 
persuasive,"  and  was  "deemed  to  he  the  oor. 
rect  expression  of  the  law  for  the  purpose" 
of  tbe  bearing.  Judicial  opinion  must 
therefore  be  ranged  against  appellant's  con- 
tention, and  is  persuasive^  at  least,  of  its 
unsoundness. 

Appellsjit,  however,  relies  on  the  words 
of  the  treaty,  which,  it  is  insisted,  have  no 
ambiguity  whatever,  and  which,  it  is  con- 
tended, by  the  proclamation  of  the  Preai. 
dent  of  Sqitember  14, 1902,  because  the" 'su- 
preme law  of  the  land.' "  The  provision  re- 
lied on  reads  as  follows : 

"Art  4  bi».  Patents  applied  for  in  the 
different  contracting  states,  by  persons  ad- 
mitted to  the  benefit  of  the  convention  un- 
der the  ternis  of  articles  2  and  3,  shall  ha 
independent  of  the  patent  obtained  far  the 
same  invention  in  the  other  states,  adher- 
ents or  nonadherents  to  the  Union.  j 
*  "This  provision  shall  apply  to  patents* 
existing  at  tbe  time  of  its  going  into  ef- 
fect. 

"The  same  rule  applies.  In  the  case  of 
adhesion  of  new  states,  to  patents  already 
existing  on  both  sides  at  the  time  of  the 
adhesion."    32  Btat.  at  L.  1940. 

The  Cameron  patent  existed  at  the  time 
tbe  treaty  went  into  effect,  and  the  British 
patent  by  which  it  was  limited  was  a  pat- 
ent obtained  in  one  of  the  states  adhering 
to  tbe  treaty;  namely.  Great  Britain.  It 
is  hence  contended  that  all  of  the  condi- 
tions necessary  to  the  application  of  the 
treaty  to  the  Cameron  patent  existed,  and 
the  limitation  of  its  term  to  that  of  the 
British  patent,  as  provided  by  law  at  th^ 
time  it  was  issued,  was  removed,  that  law 
being  repealed  by  tbe  treaty,  which,  it  is 
contended  further,  was  self-executing,  and 
.  the  patent  became  a  grant  for  seventeen 
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jmn.  Two  propositions  sra  inTolTod  in 
the  contentions:  (I)  thst  the  treaty  ap- 
plies to  tbe  Cameron  patent;  (2)  that  the 
treaty  U  self-ezecuting,  II  either  proposi- 
tion be  erroneous,  appellant's  eoateutions 
are  nut  enable. 

To  say  that  the  text  of  the  treaty  i*  with- 
out ambiguity  does  not  carry  ua  fsr.  All 
o(  the  conditions  of  a  patent  are  not  ea- 
prsBsed  in  it,  and  when  these  are  coiuid- 
erad,  conBtructioQ  is  demanded  and  must 
be  exercised.  What  is  meant  by  the  inde- 
pendence of  a  patent  for  the  same  invention 
in  different  stateal  It  certainly  was  not  in- 
tended to  break  down  all  of  the  provisioos 
of  law  applicable  to  a  patent;  in  other 
words,  to  interfere  with  the  manner  of  its 
grant,  and,  it  would  seem  by  neceseaij  im- 
jdieation,  the  extent  of  its  grunt  aa  pro- 
Tided  by  the  local  law.  A  moat  eaaential 
attribute  of  a  patent  is  the  term  of  its 
duration,  which  is  necessarily  fixed  and  de- 
termined by  the  local  law.  And  what  dif- 
ference In  principle  or  effect  is  there  if  the 
term  be  expreased  directly  by  a  number  ot 
yean  or  by  something  else,  as  a  foreign 
■J  patent  which  has  a  certain  duration!  The 
*  patent  ia  no'tnore  contingent  in  one  case 
than  in  the  other.  It  is  complete  in  both 
eases  at  the  moment  it  is  issued.  In  botli 
eases  it*  term  has  certain  definition  given 
by  the  local  law.  And  thia  ii  the  declara- 
tion of  the  cases,  and  that  the  int^ity  of 
its  term  and  its  independence  ware  not  af- 
fected by  subsequent  conditions  which  might 
terminate  the  foreign  patent. 

But  it  La  contended  that  so  to  confine  tha 
treaty  ia  to  deprive  it  of  aigniflcance  and 
force  because  the  decisiona  of  this  court 
had  given  to  patents  such  independence. 
Poh]  v.  Anchor  Brewing  Co.  134  U.  S.  3S1, 
33  Ia  ed.  D53,  10  Sup.  Ct.  Bep.  077.  The 
aniwer  ia  not  sufficient.  It  might  have  been 
thought  worth  while  to  give  conventional 
sanction  to  the  judicial  construction,  and 
make  it  applicable  to  the  adhering  states 
whose  laws  were  not  uniform;  and  it  is 
certain  that  there  was  an  immediate  de- 
mand of  the  American  delegates  so  to  qual- 
ify the  proviaion  that  it  should  not  extend 
the  term  of  the  monopoly  of  the  patent  be- 
yond that  which  was  given  by  the  law  un- 
der which  the  patent  had  been  issued. 

The  details  ot  the  Conference  are  aet  out 
in  Hennebique  Conatr.  Co.  v.  Myers,  supra. 
It  appears  that  Hr.  Forbes,  one  of  the 
American  delegates,  pointed  out  that  if 
article  4  Ms  could  be  interpreted  as  apply- 
ing to  patents  already  issued,  which  he  said 
It  mig^t  be,  it  wonld  encounter  opposition 
In  the  United  Statsa;  and  he  inquired 
whether  it  could  not  ba  mads  the  subject 
«f  a  special  protocol.  A  view  was  expreaaed 
tliat  the  article  would  not  produce  the  ap- 


prehended effect,  but  Ur.  Forbes  insisted 
on  the  necessity  of  stating  the  point  pre- 
cisely in  order  to  avoid  error  of  interpreta- 
tion. After  debate,  in  which  different  viewa 
were  expreased,  the  director  ot  the  Inter- 
national Bureau  auggeatcd  the  following 
amendment:  "This  provision  shall  apply 
to  patents  in  existence  at  the  time  of  its 
being  put  into  force.  Its  effects  are,  how- 
ever, limited  to  nullities  and  lapses  which» 
•would  affect  anterior  patents."  The  amend-* 
ment  was  not  adopted,  but,  following  the 
suggestion  of  Mr.  Bellamy  Storer,  one  of 
the  delegates  from  the  United  States,  ths 
president  "put  to  vote  the  adoption  of  tha 
text  previously  adopted  for  article  4  bi*, 
a-ith  the  interpretation  which  the  American 
delegation  desired  to  specifically  point  out, 
by  proposing  to  complete  tbe  second  para- 
graph by  supplementing  this  explanatory 
clause:  'However,  the  term  fixed  by  the 
Initial  law  of  each  country  remains  intact.' 
Article  4  bt>  is  definitely  adopted  with  thia 

It  ia,  however,  urged  that  tbe  delegate 
from  Qreat  Britain  aaid  that  he  "could  only 
take  tbe  indicated  act  of  interpretation  aa 
a  declaration  of  the  American  delegation, 
and  not  aa  a  decision  of  the  Conference." 
The  proceedings,  however,  show  that  the 
Conference  adopted  the  whole  of  the  first 
final   protocol   prepared   1>J   the   committea 

Certain  subjects  were  not  disposed  of  by 
the  Conference,  but  postponed  with  the 
comment  that  "after  the  exchange  of  views 
through  diplomatic  channels,"  the  Confer^ 
ence  would  "reassemble  anew  in  the  Belgian 
Capital  in  order  to  finish  its  work." 

The  American  delegates  reported  to  tha 
Secretary  of  State  their  understanding  of 
the  meaning  of  article  4  bu  and  interpra- 
tation  which  had  been  given  it  by  the  Con- 
ference. The  unanimous  sanction  of  tha 
Conference,  they  said,  was  that  the  second 
paragraph  of  article  4  his,  which  reads: 
"This  provision  shsll  apply  to  all  patents 
existing  at  the  time  of  its  entering  inta 
force,"  was  not  applicable  to  existing 
United  States  patents,  but  only  to  those 
patents  whose  terms  might  be  shortened  by 
the  laws  of  those  states  of  the  Union  [tor 
the  Protection  of  Industrial  Property]  in 
which  provision  was  made  for  the  shorten- 
ing of  the  term  on  tbe  lapsing  of  patents 
for  the  same  invention  in  other  states.  Ex- 
isting United  States  patents,  they  further 
reported,  could  not  be  affected  by  whatk> 
might  take  place'ln  r^ard  to  a  foreign  pat-* 
ent,  their  terms  having  been  determined  I7 
S  4SS7  at  the  moment  they  were  issued,  and 
that  therefore  their  duration  was  unaffected 
by  the  subsequent  expiration  of  a  foreign 
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pfttent  for  tb*  tuna  {nTention  hj  naaon  of 
noopajment  of  taxes  or  nomrorking. 

There  was  a  eecoud  session  of  the  Con- 
ference Id  December,  1900.  Article  4  bt« 
was  not  further  debated.  There  was  some 
reference  to  it  as  one  of  three  arrangements 
"concerning  retroactivity."  Appellant  hence 
insists  that,  having  that  quality,  the  arti- 
cle necessarily  applied  to  existing  patents, 
and  was  a  "plain  and  simple  retroactive 
ending  of  the  former  dependence  of  existing 
patents  upon  the  running  ol  the  terms  al- 
lowed to  foreign  patents."  To  confine  the 
provision,  it  is  contended  further,  to  "mere 
future  contingencies  that  might  befall  pat- 
ents, would  be  prospective,  and  not  'retro- 
active.' "  In  aid  of  these  contentions  it  is 
urged  that  the  American  delegates,  two  of 
whom  were  new,  made  no  objection  to  the 
declaration  of  Uie  retroactivity  of  article 
4  Ma,  and  that  no  limiting  protocol  was  an- 
nexed to  the  treaty  when  it  was  finally 
adopted  at  Brussels  in  ISOO,  and  that  the 
article  was  ratiSed  by  the  Senata  and  pro- 
elaimed  by  the  President  without  qualify- 
ing it.  The  considerations  have  strength, 
but  there  are  opposing  ones.  The  second 
session  of  the  Conference  was  a  continua- 
tion ol  the  first.  The  American  del^ates 
had  secured  an  interpretation  of  article 
4  M«.  It  could  b«  accepted  by  them  as 
final  and  definite.  There  was  no  challenge 
of  it  by  ascribing  retroactivity  to  article 
4  his,  for  tbat  article  was  recognized  to 
have  such  effect,  but  not  to  extend  the 
term  of  a  patent  fixed  by  the  initial  law. 
Future  contingencies,  as  said  by  appellant, 
would,  of  course,  be  prospective,  but  wheth- 
er patents  existing  at  the  time  of  tbe  treaty 
should  be  subject  to  them  or  independent  of 
them  was  retroactive. 

The  action  of  CongresH  must  be  taken  Into 
jt  account  in  estimating  appellant's  conten- 
-  tions.  In  United  Shoe  •Machinery  Co.  v. 
Dupleflsis  Shoe  Machinery  Co.  84  C.  C.  A. 
76, 156  Fed.  842,  it  was  made  determinative, 
and  tbe  court  decided  that  what  construc- 
tion should  be  put  on  article  4  bit,  and 
what  rule  should  apply  as  to  its  becoming 
effective,  became  academic  questions  in  view 
of  the  provisions  of  the  act  of  Congress  of 
1003  [32  Stat,  at  L.  1225,  chap.  1019,  U.  S. 
Comp.  Stat.  Supp.  IBll,  p.  1453],  entitled, 
"An  Act  to  Effectuate  the  Provisions  of  the 
Additional  Act  of  the  International  Con- 
vention for  the  Protection  of  Industrial 
Property."  Tbe  act  of  1S03  waa  preceded 
by — and  probably  induced  by — a  letter 
which  the  Chargd  d'Affaires  of  Switzerland 
ftddressed  to  tbe  Secretary  of  State.  The 
letter  was  prompted,  according  to  its  repre- 
•entations,  by  tbe  embarraasment  to  which 
the  Internatiunal  Bureau  was  subjected  on 


account  of  the  nnoertiUnfy  of  the  action  of 
the  United  SUtes  in  regard  to  the  addi- 
Uonal  act  of  Bnisaets  of  December  14,  IBOO, 
the  treaty  being  so  designated.  It  referred 
to  the  Convention  of  March  Zd,  1883  [2S 
Stat,  at  L.  1372],  and  the  approval  by  tha 
Senate  of  that  Convention  in  1S87,  but  it 
stated  "that  Congress  bad  not  brought  into 
the  Federal  law  the  changes  required  to 
make  it  consonant  with  tbe  Convention," 
and  that,  "according  to  the  opinion  ren- 
dered by  Attorney  General  Miller  in  18S9, 
American  oourts  have  consistently  decided 
tbat  the  Convention  of  1S83  could  not  be  en- 
forced in  the  United  States  except  so  far 
as  it  accorded  with  the  law  of  the  country.' 
The  opinion  was  expressed  that  the  diffi- 
culties attending  this  condition  of  tbinga 
were  not  so  great  as  they  would  have  been 
in  some  other  country,  but  it  was  said,  how- 
ever, tbat  the  circumstances  had  changed 
since  the  additional  act  ot  Brussels  went 
into  effect.  One  ol  the  most  important  ot 
its  provisions,  it  waa  said,  was  that  which 
amends  article  4  of  the  Convention  of  1883, 
extending  to  one  year  the  priority  of  aix 
months  during  which  tbe  original  applicant 
for  a  patent  in  one  of  the  states  of  tha 
Union  may  validly  file  an  application  for 
tbe  same  invention  in  the  other  contracting 
states.  After  some  comment  on  tbe  prioritya 
■period,  the  letter  proceeded  as  followsi? 
"The  Bureau  is  placed  in  an  awkward  situk- 
tion.  On  the  one  hand,  it  cannot  say  tbat 
the  United  State*  will  not  enforce  the  ad- 
ditional act  it  has  ratified  and  has  asked 
should  go  into  effect.  On  the  other  hand, 
it  is  without  information  that  the  bills  rela- 
tive to  industrial  property  that  have  been 
framed  In  the  committee  organized  under 
the  act  of  June  4,  1S98  [30  SUt.  at  L.  431, 
chap.  376),  have  been  passed  by  Congress; 
and  it  is  constrained  to  admit  that,  ao- 
cording  to  judicial  precedents,  the  new 
treaty  provisions  could  not  be  enforced  un- 
til the  corresponding  legislation  shall  have 
been  revised."  Tbe  required  legislation  waa 
urged. 

The  Secretary  of  State  replied  to  the  let- 
ter, describing  it  as  "in  regard  to  the  pro 
visions  of  tbe  Industrial  Property  Conven- 
tion of  March  20,  1883,  and  the  Brussela 
act  of  December  14,  ISOO,  modifying  it," 
and  said  that  he  was  adviaed  by  tbe  Secre- 
tary of  the  Interior  that  he  had  prepared 
a  bill  "to  make  effective  in  this  country 
the  Convention  and  modifying  aet  in  quea- 

The  act  of  1S03  was  then  enacted,  and  if 
there  conld  be  any  doubt  that  it  expreesed 
tbe  eenie  of  Congreaa  and  those  eoncemed 
with  the  treaty  tbat  it  required  legislation 
to  become  effective,  aneh  doubt  would  bt 
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•Dtirelv  removed  bj  tba  legialative  action 
oS  other  stataa.  It  appears  from  tha  report 
•f  tha  committw  on  patent!  of  the  Senate 
and  of  the  Hoiue  of  Reprcsentativea  on  the 
propoMd  legialaUon  that  thirteen  oountries 
had  adopted  legislation  giving  full  force 
and  effect  to  the  proviBioot  of  the  addi- 
tional act,  either  in  the  form  of  a  general 
lav  or  by  epeeiflc  amendment  to  other  lawa 
providing  for  carrying  into  force  the  provi- 
sions of  the  additional  act  as  regards  the 
•itenBion  of  the  "delay  and  priority"  to 
twelve  months.  Other  countries  were  men- 
tioned as  being  expected  to  do  aa  In  ex- 
plaining the  object  of  the  bill,  the  member 
in  charge  of  it  in  the  Houie  of  Represent' 
•tives  said  that  it  was  to  carry  into  effect 
ethe  additional  act  of  the  Convention  held  at 
•  Brussels  in  December,  1900;  and,  further, 
that  the  additiooal  act  agreed  upon  simply 
(otended  the  period  of  priority  in  applica- 
tions tor  patents,  and  that  it  did  not  "ex- 
tend hj  a  single  instant  the  lite  of  any  pat- 
ent now  in  existence,  or  any  patent  that 
may  be  granted  hereafter."  He  further 
■aid  that  nearly  all  of  the  nations  which 
were  represented  at  Brussels  hod  already 
passed  legislation  to  give  force  to  the  act, 
and  that  it  was  but  fair  that  this  country 
should  take  similar  action. 

An  attempt  is  made  by  appellant  to  dis- 
tinguish between  article  4  biia  and  the  pro- 
visions ot  the  treaty  expressly  dealt  with 
by  Congress,  and  to  assign  to  that  article 
a  more  distinct  and  definite  power  of  execu- 
tion than  the  other  provisions  possess.  To 
acount  thereby  for  its  omission  from  the  act 
of  1903,  it  ia  urged  that  those  provisions 
concern  matters  of  admistrative  law  which 
might  be  or  thought  to  be  in  conflict  with 
statutory  provisions,  whereas  article  4  bit 
accomplished  all  that  it  could  accomplish 
the  instant  the  treaty  went  into  effect,  and 
there  was  nothing  further  to  be  done  as  a 
matter  of  administrative  law.  We  ore  un- 
able to  accept  the  distinction,  and  appellant 
is  therefore  brought  to  this  alternative.  It 
the  treaty  be  construed  as  we  think  it  must 
be  construed,  in  accordance  with  the  decla- 
ration of  the  Conference  at  the  instance  of 
the  American  delegates,  it  has  no  applica- 
tion to  the  Cameron  patent.  If  it  be  not 
self -executing,  as  it  ia  certainly  the  sense 
of  Congress  tliat  it  was  not,  and  seems  also 
to  be  the  sense  of  some  of  the  other  con- 
tracting nations,  and  as  the  act  of  1903  did 
not  make  effective  article  4  M*,  the  provi- 
sions of  9  4SST  apply  to  the  Cameron  pat- 
ent, and  caused  it  to  expire  with  ths  British 
patent  for  the  same  invention. 
Decree  afftrrned. 


(UT  U.  B.  L) 

YAZOO  4  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  PIff.  in  Err., 

GREENWOOD  GROCERY  COMPANY. 
CoioiEBCB  (I  6l*>— State  RBoni.ATiOK»— 

DKLIVKBINO  CASB  to   CONBiaNSK. 

The  rule  of  a  state  railroad  commission 
under  which  a  per  diem  penalty  may  be  ex- 
acted from  a  carrier  for  delay  in  deliver- 
ing cars  to  the  consignee  at  the  termination 
of  interstate  transportation  amounts  to  an 
unreasonable  burden  upon  interstate  com- 
merce, where  the  requirement  of  such  rule 
aa  to  the  delivery  of  the  cars  "within  twen* 
ty-four  hours  after  arrival,  computing  from 
7  A.  H.  the  day  following  the  arrival,"  is 
absolute,  and  makes  no  allowance  whatever 
for  any  justifiable  and  unavoidable  cause 
for  failure  to  deliver. 

Crat'lHs.  li  Sl-H,  891    Dec  Hit-  I  tH-h 


Argued  November  14,  1912,     Decided  Janu- 
ary 20,  1913. 


IN  ERROR  to  the  Supreme  Court  of  tba 
State  of  Mississippi  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Leflore  County,  in  that  Btat«^ 
enforcing  «  mle  of  the  state  railroad  oom- 
mission  under  which  a  per  diem  penal^ 
may  be  exacted  from  a  carrier  for  delays  in 
delivering  cars  at  the  termination  of  inter- 
state transportation.  Reversed  and  i*> 
monded  for  further  proceedings. 

See  same  case  below,  98  Miss.  450,  fil 
So.  450. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  N.  Bnrcb,  Edvord 
M»;ea,  Blewett  Lee,  and  H.  D.  Minor  for 
plaintiff  in  error. 

Mr.  Harry  Peyton  for  defendant  in  sr- 


Mr.  Chief  Justice  Whita  delivered  the? 
opinion  of  the  court: 

The  grocery  company  was  permitted  in 
the  state  courts  to  offset  against  a  claim 
for  demurrage,  its  claim  against  the  rail- 
road company  for  penalties  aggregating  (98 
for  delays  in  delivering  cars  to  the  gro- 
cery company,  the  consignee  thereof,  at  the 
completion  of  Interstate  transportation, 
the  right  to  which  penalties  arose  from 
certain  rules  of  the  Railroad  Commission 
of  Mississippi,  copied  in  the  margin.t 
Eighteen  dollars  of  the  penalties  accrued 
after  June  29,  1906,  the  date  of  the  pas- 
sage of  the  Hepburn  act  [34  Stat,  at  L. 
564,  chap.  3691,  U.  8.  Comp.  Stat.  Supp. 
1911,  p.  1288]. 


tRule  I.  Railroad  companies  shall,  wtth- 

twenty-four   hours   after  the   arrival   of 

shipments,   give   notice   by   mail   or   other- 
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■  ■  U  tbe  Qua  at  bar,  eonceming,  a*  It  doe*, 
the  delivery  of  can  at  tbe  t«rmiQatIoii  ol 
Interitate  commerce  trail  HpDrtB.tioD,  be  oon- 
■idered  u  goTemed  Iiy  the  rule  vhich  con- 
trola  tbe  furnishing  of  can  for  the  mak- 
ing of  SDch  Bhipmenta,  the  decieion  recent- 
ly announced  in  Chicago,  R.  I.  1  P.  R.  Co. 
T.  Hardwlck  Farmers  Elevator  Co.  No.  25 
of  the  present  term  [226  U.  S.  420,  67  H  cd. 
— ,  33  Sup.  Ct  Bep.  174]  would  be  controll- 
ing a*  to  the  penaltiea  alloned  aa  aji  offeet 
which  accrued  after  June  2S,  1600.  Aa, 
however,  the  prior  penaltiea  allowed  aa  an 
offaet  would  in  any  event  be  not  controlled 
by  the  ease  referred  to,  we  come  to  eon- 
aider  the  validity  of  the  allowance  of  all 
of  the  oflset,  indepeudent  of  the  principle 
applied  In  that  caae.  Approaching  the  aub- 
ject  from  this  point  of  view,  we  think  the 
rule  ol  the  State  Commiaaion  upon  which 
the  right  to  all  the  ao-colled  "delayage  pen- 
alties" was  based  eonstituted  an  unreason- 
able burden  upon  intentate  commerce  with- 
in the  decision  in  Houston  &  T.  C.  R.  Co. 
T.  Mayes,  SOI  U.  8.  32B,  BO  L.  ed.  T7S, 
26  Sup.  Ct.  Rep.  401,  since  the  requirement 
as  to  the  delivery  of  cars  within  the  short 
period  llzed  in  the  rule  ia  abaolute,  and 
makes  no  allowance  whatever  for  any  Justi- 
flable  and  unavoidable  cause  for  the  ful- 
ure  to  deliver.  In  saying  this  we  do  not 
give  contTolling  effect  to  the  observation 
contained  in  the  opinion  of  the  court  below, 
that  no  question  was  made  as  to  the  rea- 
Bonableneaa  of  the  regulation,  since  the 
opinion  itself  atatea  that  the  ruling  in  the 
Uayea  Case  was  the  main  reliance  of  tha 
railroad  company,  and  in  the  argument 
bar  both  sides  have  discussed  the  case  on 
the  theory  that  tbe  substantial  question  to 
be  decided  wes  whether  the  rule  of  the 
eommisaion  which  tha  court  below  upheld 
was  an  unreasonable  regulation,  in  view  of 
the  decision   in  the  Mayes   Case. 

The  judgment  of  the  Supreme  Court  of 
Miaaissippi    ia    reversed   and   the   ease 
mended    for    further    proceedings    not 
consistent   with   this   opinion. 

Judgment  reversed. 

wise,  to  consignee,  of  arrival  of  goods,  to- 
gether with  weight  and  amount  of  freight 
charges  due  thereon,  and  on  goods  in  car- 
load quantities,  said  notices  must  contsin 
letters  or  initials  of  the  car,  number  of 
the  car,  and  if  transferred  in  transit,  the 
number  and  initial  of  the  original  ear,  net 
weight,  and  the  amount  of  freight  ebarges 
due  on  eame.  No  demurrsge  charge  shall 
be  made  unless  legal  notice  of  arrival  ia 
given   to  conaignee. 

Any  railroad  company  failing  to  give  auch 
notice,  and  to  deliver  (ucA  freight  at  itt 
4ep<rtt  or  warehotiaea,  or,  in,  otue  of  ihip- 
ment  for  track  delivery,  to  plaoe  loaded 
Mrs  at  on  aaeesiihle  place  for  unloading, 
Mi.Ain    tioMtty-^our    hour*    after    arriral. 
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(m  IT.  B.  4.) 

WYMKOOP,  HALLENBECK,  CBAWFORD 

OOHPANY,  AppL, 


THOMAS  J.  GAINES,  JB. 

Bakkbdptct  (1453*)— Appkal— FeomCo- 

ouiT  CoDKT  or  Apfealb. 

Tbe  question  whether  an  order  of  tha 
bankruptcy  court  from  which  no  appeal  was 
taken,  postponing  a  part  of  the  claim  of  an 
officer  of  a  bankrupt  corporation  to  tha 
claim  of  an  intervener,  was  correctly  intei^ 
preted  by  the  referee  and  court  in  the  dis- 
tribution directed  by  a  subsequent  adminis- 
trative  order,  is  not  one  concerning  tbe  al< 
lowance  or  rejection  of  a  claim  within  the 
meaning  of  the  provisions  of  tbe  bankrupt 
aet  of  July  1,  IBSS  (30  Stat,  at  L.  644, 
ehap.  B41,  U.  B.  Comp.  Stat.  1901,  p.  3418), 


Court,  but  is 'a  matter  arising  in  the  admin- 
istration of  the  bankrupt  estate,  whieh  tbe 
Supreme  Court  is  not  empowered  t        -  ■    - 

[Ed.    NotB.— For  irth»r 
CwX.  Dig.  I  "'■    "*"    ^ 
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I  Sit:  Dec  DU.  1  iu.*] 

[No.  689.] 

Submitted  January  6,  1913.    Decided  Janu- 
ary 20, 1013. 

APPEAL  frvm  the  United  SUte*  Qreuib 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  reversed  an  or- 
der of  distribution  of  a  bankrupt  estate,  or- 
dered by  the  referee  and  approved  by  tlw 
District  Court  for  tbe  Southern  District  ol 
New  York,  Dismiseed  for  want  of  jorl^ 
diction. 

Bee  same  ease  below,  196  Fed.  357. 

Messrs.  William  Otts  Badger,  Jr.,  Wil- 
liam H.  Hotcbkiaa,  and  Louis  J.  Wolff  for 
appellant. 

Mr.  John  J.  Crawford  for  appellee. 

*  Memorandum  opinion,  by  direction  of  tba* 
eonrt,  by  Mr.  Chief  Juatice  White: 

A  corporation  known  a*  the  Paris  Modes 
Company  was  adjudicated  a  bankrupt  on 
March  2a,  1010.  Qainea,  the  appellee, 
owned   halt   of   the   stock   of   the   company 

oomputing  from  7  a,  m.,  the  day  foUowtltf 
the  arrival,  ihall  forfeit  and  pay  the  eon- 
aignee,  or  other  party  whose  interest  ia 
affected,  the  sum  of  $1  per  car  per  day  or 
fraction  of  a  day,  on  all  carload  ship- 
ments, and  1  cent  per  one  hundred  (100) 
pounds  per  day  or  iraction  thereof,  on  less 
than  carload  lots,  with  a  minimum  charge 
of  6  centa  for  any  one  package,  after  tha 
expiration  of  said  twenty-four  hours. 

Bute  XI.  No  other  charge  ahall  be  made 
for  storage  or  demurrage  except  aa  pro- 
vided in  the  foregoing  rules,  and  if  a  rail- 
road company  is  indebted  to  a  shipper  or 
consignee  for  delayage,  then  a  claim  few 
demurrage  shall  be  offset  by  a  elalm  liV 
deli^agew 
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and  wu  ita  pruident.  Hia  relatiTea,  dur- 
ing tha  ftctive  life  of  ths  corporation,  msda 
Urgft  loan*  to  the  companj.  TlM  clainu 
for  these  advances  were  assi^ed  to  Cftiaca 
■hortly  Ik  fore  the  bankruptcj,  and  b* 
made  proof  of  tbe  eame  In  ib«  bankruptcy 
proceeding.  Subaequentlj  the  Wynlioop, 
Hallenbeck,  Crawford  Company,  the  ap- 
pellant, a  creditor  of  the  bankmpt  eetate 
which  had  proved  its  claim,  ftted  an  in- 
terrening  petition  asking  for  the  re-exami- 
nation and  dieallowanc*  as  against  it  of 
the  Oaines  claim.  The  ground  for  the 
rtllef  prayed  wai  that  Oaines  waa  equitably 
•■topped  from  collecting  hit  claim  against 
tbe  bankrupt  estate  to  the  prejudice  of 
the  petitioner,  because  of  misrepresen- 
tations and  concealment  of  material  facts 
as  to  tbe  Snancial  condition  of  tbe  banlc- 
nipt,  made  by  him  aa  an  officer  of  the  com- 
pany, upon  which  the  interrening  eompany 
relied  to  ita  injury.  The  refBrea  found 
that  Gaines  bad  mads  the  repraaentatloua 
complained  o(,  and  that  altbon^  Inten- 
tional fraud  on  his  part  was  not  shown, 
yet,  if  he  bad  been  tha  «wner  and  holder 
«f  the  notes  upon  which  be  had  proved  at 
tbe  time  of  the  making  of  tbe  statements, 
they  were  of  aucb  a  ebaiacter  aa  to  oause 
him  to  be  equitably  estopped  from  assert- 
ing tbe  claims  to  the  prejudice  of  the  inter- 
vener. Aa,  however,  it  was  found  that 
Gaines  bad  no  interest  in  the  claims  em- 
braced in  his  proof  of  debt  at  the  time 
the  repreaentationa  were  made  by  him, 
because  he  had  acquired  the  claims  by  as- 
signments subsequent  thereto,  tha  referee 
concluded  that  Oaines  was  entitled  to  aa- 
■ert  the  rights  of  hia  assignors,  and  waa 
^  not  •estopped  aa  against  the  Wynkoop,  Hal- 
lenbeck, Crawford  Company.  In  reviewing 
the  action  of  the  referee,  the  district  court 
disapproved  the  same,  and,  on  June  £2, 
ISll,  directed  that  tbe  claim  of  Gainea,  in 
•o  far  aa  it  repreaented  demenda  against 
the  bankrupt  which  were  in  existence  at 
tha  time  the  representations  were  made  by 
Oaines,  should  ba  poatponed  to  the  claim  of 
the  intervener.  Neither  party  appealed 
from  this   order. 

Thereafter,  on  August  3,  1911,  the  ref- 
eree made  an  order  that  the  dividend  on 
the  sum  of  |I9B,()00  of  tbe  claim  of  Oaines, 
being  tbe  portion  representing  the  indebted- 
ness at  the  time  of  the  miarepreaentations, 
ahonld  be  paid  to  the  Intervener.  On  peti- 
4i«n  to  review,  this  order  was  affirmed  by 
tbe  district  court.  Gaines  then  carried 
<ha  Miatter,  by  both  appeal  and  p«titl<ni  for 


review,  to  the  eirouit  ooart  at  appeals, 
complaining  of  the  mode  of  distribution 
which  had  been  adopted  to  execute  the  de- 
cree of  June  22,  1911.  That  the  contro- 
versy was  thus  limited  and  that  no  issue 
waa  raised  or  contention  made  concerning 
the  decree  of  June  22,  1911,  itself,  which 
had  become  final,  Is  eertain.  Thua,  In  Au- 
gust, 191!,  in  announcing  its  decision,  tbe 
circuit  court  of  appeals  thus  stated  the 
controversy  before  it:  "There  is  no  occa- 
sion to  go  back  of  the  order  of  June  22, 
1911,  or  to  inquire  into  its  propriety.  No 
appeal  was  taken  or  petition  to  review  filed, 
and  appellant  here  concedes  that  It  laya 
down  the  rule  for  diatribution  in  this  case, 
and  announces  that  he  has  no  criticism 
to  make  as  to  the  propriety  of  that  rule. 
That  is  to  say,  although  In  his  opinion  the 
facts  did  not  warrant  the  adoption  of  such 
a  rule,  be  is  willing  to  accept  it  and  let 
the  case  be  disposed  of  In  eonformity  to  Its 

Tbe  court  then  considered  whether  the 
diatribution  ordered  by  the  referee  and 
approved  by  the  district  court  accorded 
with  the  order  of  June  22,  1911,  and  held 
that  It  did  not,  and  directed  distribution 
of  f  12,250,  tbeibalanea  of  dividends  in  the? 
handa  of  the  trustee,  in  accordance  with 
views  expressed  In  the  opinion.  19Q  Fed. 
367.  The  Wynkoop  Company  thereupon 
prosecuted  this  appeal,  and  a  motion  haa 
been  made  to  dismisa  the  same  for  want  of 
jurisdiction. 

That  tbe  motion  to  dismiss  must  be 
granted  la  manifest  from  the  ststement  we 
have  made.  Whatever  may  have  been  th« 
nature  of  tbe  original  eontroveray  pre- 
sented by  the  Intervention  of  the  Wyn* 
koop  Company,  the  acquiescence  of  both 
parties  in  tbe  order  of  Jnue  22,  1911,  seU 
tied  that  controversy,  and  the  qneatlonl 
remaining  were  purel;f  administrative,  con- 
cerning as  they  did  merely  the  carrying  out 
of  the  order  according  to  its  true  intent 
and  purpose.  Thia  being  the  case,  the 
queation  whether  the  order  of  June  22, 
1911,  waa  correctly  interpreted  by  the  ref- 
eree and  the  distriet  oonrt  in  the  dietribu- 
tion  directed  by  the  subsequent  adminis- 
tratiTe  order  is  not  one  concerning  an  al- 
io wanea  or  rejection  of  a  claim  within 
g  S6b  of  tbe  bankrupt  act,  but  is  a  mat- 
ter arising  In  the  admin  latratlon  of  tbe 
bankrupt  eatate,  whieh  wa  are  not  empow- 
ered to  review. 

Appeal  diamtaaed. 
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CASES  DISPOSED  OF  AT  OCTOBEB  TEBM,   1912, 


VTtBouT  omnom  uro  m 


Addison   SHrp-T-ToOK,   Plaintiff   In   Error, 

T.  UniTBD  States.    [No.  70.} 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Kansas. 

Uessrs.  F.  T.  Woodburn  and  A.  G.  Crane 
for  plaintiff  in  error. 

The  Attorney  Ocnera]  and  Mr.  Aaaistant 
Attorney    General    Harr    for  defendant  in 

December  2,  1912.  Per  Curiam:  Judg- 
ment affirmed  upon  the  authority  of  Hallo- 
Hell  V.  United  States,  221  U.  S.  317,  C3  L. 
■d.  750,  31  Snp.  Ct.  Rep.  fi37. 


CsAiT  Kam,  Appellant,  ».  Lutreb  C,  StbW' 
AM)  and  H.  Edsell.     (No.  374.] 
Appeal    from  the  Circuit  Court  of  the 
United  State*  for  the  Northern  District  of 
California. 

Messrs.  Carroll  Cook  and  Corry  U. 
Btadden  for  appellant. 

The  Attorney  General,  the  Solicitor 
General,  and  Mr.  AsBiBtant  Attorney  Gen- 
eral Harr  for  appellees. 

December  2,  1012.  Fer  Curiam:  Judg- 
ment affirmed  on  the  authority  of  Lov  Wah 
Buey  T.  Backus,  S2S  U.  B.  460,  G6  L.  ed. 
1166,  32  Sup.  Ct.  Rep.  734,  and  cause  re- 
manded to  the  IMatriet  Court  of  the  United 
State*  for  the  Northern  District  of  Cali- 
fornia. 


Yvx  Pina,  Alias  Lee  So  Unl,  Appellant,  r. 

LuTHEB    C.    SncwABD    and    H.    Ediell 

(No.  37G.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Messrs.  Carroll  Cook  and  Corry  M.  Stad- 
den  for  appellant. 

The  Attorney  General,  Um  Solicitor 
General,  and  lit.  AssistaDt  Attorney  Gen- 
ual Earr  for  appellees. 

December  2,  1812.  Per  Cwriam;  Judg- 
ment affirmed  on  the  authority  of  Low  Wah 
Suey  T.  Backus,  22S  U.  S.  460,  G6  L.  ed. 
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lies,  32  Snp.  Ct.  Rep.  734,  and  cause  i^ 
manded  to  the  District  Court  of  the  United 
State*  for  the  Northern  District  of  Call- 


E.  A.  Blouht  et  al ,  Petitioners,  t.  Gkomb 

E.  Downs  et  al.    [No.  809.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  fitat«s  Circuit  Court  of  Appeals  for 
the  Fittb  Circuit. 

Meur*.  J.  C.  UeReynolds  and  Oeorga  C 
Greer  for  petitioner*. 

Messrs.  Hirwn  Garwood  and  Maswdl 
Bvart*  for  respondent*. 

Deoember  2,  1912.    Denied. 


United  State*  or  Aicebioa,  Complatnaalk 

V.  PsopLB  or  THE  State  or  New  Yobk 

et  al.     [No.  S,  original.] 

The  Attorney  General  for  complainant. 

Mr.  James  M.  Hunt  for  respondents. 

December  2,  1912.  Dismissed  withoat 
prejudice,  on  motion  of  Mr.  Solicitor  Gei^ 
eral  Bullitt  for  the  complainant. 


Mabius  Calmeu,  Appellant,  v.  SAianB.W. 
Backdb,  Commisaioner  of  Imnilgratiwi, 
etc  [No.  793]  i  ViOToa  Vinol,  App«l- 
lant,  T.  Saitoel  W.  Backus,  Commission. 
er  of  Immigration,  etc  [No.  794] ;  Lco- 
pout  Calmilb,  Appellant,  t.  8ai(i;kl  W. 
Baokdb,  Conunisiioner  of  Immigration, 
etc  [No.  796] ;  Mabia  Louise  Cauulo, 
Appellant,  v.  Samuel  W.  Baokub,  Com- 
missioner of  Immigration,  etc.  [No. 
796] ;  and  Vai.bbix  CAuacu,  Appellant, 
V.  Samuel  W.  Backus,  Commisaioner  of 
Immigration,  etc  [No.  797], 
Appeal  from  the  District  Court  «f  Ot 

Unitad  BUtea  for  the  Northern  Distrirt  <f 

Calitoraia. 
Mr.  Carry  U.  Stadden  for  appellant*. 
The  Attorney  General  for  appellee. 
December  2,  1912.    Dismia*ed  with  coati, 

on  motion  of  Mr.  Cony  H.  Stadden  tor  tha 

ippellant*. 
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T,  B.  WnxiAua  CrpaEss  Coufant,  Lntrr- 

KD,    Plaintiff    in     Error,     v.     St&tb    Qt 

Louisiana.     [No.  760.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiftiik. 

Mr.  Clisrlton  R.  Beattie  for  plaintiff  in 
error. 

Mr.  Charle*  T.  Worthom  tor  detondant 

December  0,  1912.  Per  Otiriam:  Dii- 
iniMed  for  waot  of  jurtediction,  on  the  au- 
thority of  Appleby  V.  Buffalo,  221  U.  S. 
4(24,  629,  65  L.  ed.  838,  840,  SI  Sup.  CI  Bep. 
«Bg,  and  cases  cited. 


Dah     Kotolopf,     Petitioner,    ».     UitmcD 

States.     [No.  841.1 

Petition  for  a  Writ  of  CertioTari  to  the 
Dnited  States  Circuit  Court  ol  Appeals  for 
the  Seventh   Circuit. 

Messrs.  BenjainiD  C.  Bachrach  and  John 
r.  Geeting  for  petitioner. 

The  Attorney  General  and  tha  Solicitor 
-Oeneral  Cor  respondent. 

December  S,  1912     Denied. 


Tabuebb  i,  Mbchakics  Baks  or  Vand.^ua, 

iLunois,    Petitioner,    v.    Hakbison    W. 

Maineb.     [No.  850.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
United  States  Circuit  Court  of  Appeals  for 
«he  Sixth  Circuit. 

Mr.  Bernard  B.  Selling  for  petitioner. 

Mr.  John  C.  Donnelly  for  respondent. 

December  B,  1B12.    Denied. 


WoBK  MicnHO  &  MiLuna  Coupajtt,  Peti- 
tioner, T.  Db.  Jack   Pot   MmiKa   Com- 
pact.    [No.  8S5.] 
Petition  for  a  Writ  of  Certiorari  to  tbe 

Dnited  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Meaire.   Charles   S.    Thomas,     Henry    C, 

Hall,   William    H.   Bryant,   and  George   L. 

Nye  for  petitioner. 
Mr.  William  V.  Hodges  for  respondent. 
December  S,  1S12.    Denied. 


Bnon  E.  Van  Avk.e%  et  al..  Petitioners,  «. 

MONASH-YOUNKEB   CO>IPAITT,       [NoB.    BSO 

and  8S1.] 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit, 

Mr.  C.  Clarence  Poole  for  petitioners. 

Mr.  Thomas  A.  Banning  for  respondent. 

December  B,  1B12.    Denied. 


[No.  88.] 

Appeal  from  tbe  Circuit  Court  of  tha 
United  SUtes  for  the  Western  District  of 
Texas. 

Mr.  A.  Seymour  Tharmoiid  for  appel- 
lants. 

No  appearance  for  appellees. 

December  10,  1912.  Dismissed  wiUi  costs, 
pursuant  to  the  Tenth  Rule,  and  causa  re- 
manded to  the  District  Court  of  tbe  United 
States  for  tb»  Western  District  of  Texas. 


Ed.  Bbowk  et  al.,  Plaintiffa  in  Error,  t. 

Fkake  M  Powzsa,  Judge,  et  aL     [No. 

M) 

In  Error  to  tbe  Suprenu  Court  of  tbe 
State  of  Iowa. 

Mr.  Benjamin  I.  Salinger  for  plaintiffs  in 

No  appearance  for  defendants  in  error. 
December    13,     1912.      Dismissed    with 
costs,  pursuant  to  the  Tentb  Rule. 


Ed.  Bsovtn  et  al,  PlaintilTs    in    Error,    ». 

Frank  M,  Powem,  Judge,  et  al.     (No. 

65.] 

In  Error  to  the  Supreme  Court  of  tht 
State  of  Iowa. 

Mr.  Benjamin  I.  Salinger  tor  plaintiffs  In 

Ko  appearance  far  defendants  in  error, 
December  13,  1912.    Dismissed  with  costs, 
pursuant  to  tbe  Tenth  Rule. 

TiLLn    AitDEKSon,   Plaintiff    tn    Error,  t. 
Statx  of  CoKKicncuT.    [No.  62.] 
In  Error  to  the  Supreme  Court  of  Erron 

of  the  State  of  Connecticut. 
Mr.    Ernest  L.  AverlU   for  plaintiff   in 

Mr.  E.  P,  Arrine  for  defendant  in  error. 

December  IS,  1B12.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Farrell 
V.  O'Brien  (O'Callaghan  v.  O'Brien)  199  U. 
S.  100,  eO  L.  ed.  107,  25  Sup.  Ct  Rep.  727. 

Isaac  A.   Uansocb,   Appellant,   t.  UkitB) 

States.     [No.  73.) 

Appeal  from  tbs  District  Court  of  the 
Cnlted  States  for  the  Southern  District  ol 
New   York. 

Messrs.  Paul  Annitage,  Walter  S.  Fen- 
field,  and  William  L.  Peofleld  for  appel- 
lant. 

The  Attorney  General  and  Mr.  Assistant 
Attorney  General  Harr  for  appellee. 

December  IS,  1912.  Per  Curiam!  Judg- 
ment afflrmed. 
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Qboboi  7id>  WnuAics,  Ezecntor  of  tha 
Eatate  of  Amej  M.  Starkweather,  Plain- 
tiff In  Error,  T.  Joseph  U.  Stabe- 
TEATHKB,  AdmlnUtrator,  etc  [No.  109.] 
In   Error  to  the   Supreme  Court  of 

State  of  Rhode  laland. 
Mr.  James.  A.  Halloran  for  plaintiff  In 

error, 
Hr.  Edward  D.  Bataett  for  defendant  in 

December  16,  1012.  Per  Otiriam:  Dls- 
miaied  for  want  of  jurisdiction.  Loeber  v. 
SchKMder,  149  U.  8.  GSO,  58S,  37  L.  ed.  666, 
869,  13  Sup.  Ct.  Rep.  934;  Milter  v.  Corn- 
wall B.  Co.  IffS  U.  S.  131,  4S  L.  ed.  409,  IS 
Sup.  Ct.  Rep.  34;  FayerweathBT  v.  Ritch, 
19S  U.  B.  209,  49  L.  ed.  210,  £S  Sup.  Ct. 
Kep.  S8;  Farrell  t.  O'Brien  (O'Callagbs 
O'Brien)  1S9  U.  8.  100,  60  L.  ed.  107,  2S 
Sup.  Ct.  Rep.  727. 


LuTOREB  &  MooKi  Ldubeb  Coupaitt  et  at., 

PeUtioners,  t.  Willluc  H.  EniaHT  et  al. 

[No.  810.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  A.  P.  Pujo  for  petitioners. 

No  appearance  for  respondents. 

December  16,  1&12.    Denied. 


Obablottk  Cassidt,  Petitioner,  ▼.  Silvxb 

Kino  CoAunon  Mims  Cdupast.    [No. 

839.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Ur.  John  A.  Shelton  for  petitioner. 

No  appearance  tor  respondent. 

December  16,  1012.    Denied. 


Flobkkcb  a.  Eabpeb,  Petitioner,  t.  Lotns    < 

li.  Tailor.     [No.  866.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  rarcuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

Mr.  James  H.  Vahey  for  petitioner. 

Mr.  Lewis  Miles  for  respondent. 

December  16,  1012.     Denied. 


Trajhi    V.    LaiiB,    Plaintiff    In   Error,  t, 
Saudxi,  B.  Bakes.    [No.  267.] 
In   Error   to  tbe   Supreme  Court   of   the 

State  of  Oklahoma. 

Mr.   George   S.   Ramse;   for   plaintiff   ia 

No  appearance  for  defendant  in  error, 
December     IS,     1912.      DiamUsed    with 
costs,  on  motion  of  counsel  tor   tlie  plain- 
tiff in  error. 


Seaboabd  Pm  &  IiIabinb  Iksukaitci  Cok- 
PART,    Plaintiff    in    Error,    t.    Oubtatb 

MOKTBLBOra.       [No.    110.] 

In  Error  to  the  Supreme  Court  of  tha 
State  of  Louiaiana. 

Mr.    Edgar    H.    Farrar   for    plaintiff   in 

Messrs.  Benjamin  Rice  ForemaD  and 
Anthony  J.  Rossi  for  defendant  in  error. 

December  10,  1012.  Dismissed  with 
eosts,  per  stipulation. 


Chicaoo,  Milwaitkiz,  k  St.  Paul  Rail- 
WAT  CouPAKT,   Plaintiff    In    Error,    ▼■ 
Michael  Kilkt.    [No.  114.] 
In   Error  to  the  Supreme  Court  of   th* 

State  of  Wiaeonein. 

Messrs.  Burton  Hanson  and  C.  H,  Van 
Alstine  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

December  10,  1012.  Dismissed  with 
costs,  pursuant  to  the  Tenth  Rule. 


B.  Zatelo,  Plaintiff  in  Error, 

UAN,       QOODUAN,       ft       COUPAKT.         [No. 

300.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Alatiama. 
Mr.  Oscar  E.  Hundl^  for  plaintiff  in 

Mr.  Samuel  A.  Putman  tor  defendant  in 

December  23,  191C.  Per  Ctiriam:  Dis- 
missed  for  want  of  jurisdiction.  Cbappell 
Chemical  A,  Fertilizer  Co.  t.  Sulphur  Minea 
Co.  1T2  U.  S.  465,  43  L.  ed.  SIT,  10  Sap. 
Ct.  Kep.  266,  and  cases  cited. 


WniiAM  W.  WisSABT,  etc.,  Petitioners  t. 

SopaEKB  CouiroiL  or  the    Botal    A«- 

OAKDif.     [No.  872.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tor 
the  Third  Circuit. 

Messrs.  A.  8.  Worthington  and  J.  Ro; 

Dickie  for  petitioners. 

Ur,  Joseph  A.  Langfitt  for  respondeat. 

December  18,  1012.    Denied. 


C.    E.    MrroBELL,    Petitioner,    v.    Vkti^ 

States.     [No.  846.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  tot 
the  Ninth   Circuit. 

Ur.  Eosea  B.  Moulton  tor  petitioner. 

The  Attorney  Qeneral  and  Mr.  Assistant 
Attorney  General  Harr  for  respondent. 

December  23,  1012.    Denied. 
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Skteli     Coai,     Compast,     Petlti<«er,     ▼. 

QoBzn    C.    Abnold,    Tmitee    in    Bulc- 

n>ptc7,  etc.     [No.  SQfl.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeata  for 
(he  Second  Circuit. 

Hi.  ICicboliu  W.  Hacker  for  petitioner. 

Ur.  C.  Andrade,  Ji.,  for  respuDdeut. 

OMember  211,   1912.     Uenied. 


His.  Bubik  ScBuinuRn  et  al.  Petition- 
en,     V.    AIoHOKQAaELA    Hives     COKSOU- 

tuns  Coal  ft  Cokb  Compami    at    aL 

[Ko.  874.] 

f  eUtioo  iM  a  Writ  ot  Ccrtlonri  to  Um 


United  SUtea  dronlt  Cooit  of  Appeali  tot 
the  Sixth  Cirouit. 

Mr.  F.  Zimniarmaii  for  petltionerti. 

Ur.  Frank  B.  Hasten  for  reapondentk 

December  23,  1912.    Denied. 


Jo&n    M.   OoHBOz   et   al.,    Petltionen,   T. 

PCNS   ELBCTBIGAL  UANDTAOTUIUKa  COU- 

PAMT.    [Ko.  878.] 

Petition  for  »  Writ  of  Certiorari  to  tha 
United  Btatea  Circuit  Court  of  Appeala  for 
Uw  Third  Circuit. 

Mr.  Paul  Syuuestvedt  for  petitionera. 

Meurs.  Edward  Bector  and  J.  M.  NMbi( 
for  reapondent. 

Dwwmber  23,  1612.    Duutd. 
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STATE  OF  OREGON. 

CouBTs  (1  864*>— B^DKBAL  QmsnoM— Bx 
Post  Facto  1jA.wb. 

1.  Judicially  conatruing  a  state  statute 
as  making  criminal  certain  acts  done  since 
its   enactment,   over   the   objection   that  to 

[lut  inch  a  construction  upon  the  law  vio- 
ates  the  prohibition  ot  U.  8.  Const,  art.  1, 
S  10,  against  ea  post  facto  laws,  can  pre- 
sent no  Federal  question  which  will  sus- 
tain a  writ  of  error  from  the  Federal  Su- 
preme Court  to  a  state  court,  since  this 
constitutional  provision  is  a  restraint  upon 
legislative,  not  judicial,  action. 
rsa.  Note.— For  otliar  cum.  te»  Court*,  Cent. 

Bit.  a  laa-vm:  dm.  sig.  i  m.*i 

OouBTs  (I  394*)— Fkdebai.  Quzstiom— Lo- 

2.  Tlie  contention  that  a  state  constitu- 
tional amendment  requiring  criminal  prose- 
cutions to  he  by  indictment  made  it  im- 
possible to  enforce  a  judgment  of  convic- 
tion theretofore  rendered  in  proceedings 
instituted  by  information,  conformably  to 
•  law  of  the  state  in  force  at  the  time, 
without  depriving  the  accused  of  his  lib- 
erty without  due  process  of  law,  contrary 
to  "U.  5.  Const.,  14th  Amend.,  presents  no 
Federal  question  which  will  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court 
to  a  state  court,  where  the  latter  court 
rules  that  the  amendment  to  the  state 
Constitution  was  prospective,  and  did  not 
affect  pending  cases. 

raa.  Nota.— For  othar  cases,  see  Courts,  Cent. 
DlK.  If  101«-linT;    Dse.  Dig.  |  >M.*I 

[No.  7B.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judgment 
which  affirmed  in  part,  on  rehearing,  a 
conviction  in  the  Circuit  Court  for  Marian 
County,  in  that  state,  of  converting  public 
moneys  to  private  use.  Dismissed  for  want 
of  Jurisdiction. 

See  same  case  below.  55  Or.  450,  42  L.B.A. 
(N.S.)  601,  104  Pac.  596,  106  Pac.  1022. 

The  facts  are  stated  in  the  opinion, 

Uessrs.  William  D.  Gnthrte  and  Wal- 
lace McCamant  for  plaintiff  in   error. 

Mr.  A.  M.  Crawford,  Attorney  General 
of  Or^on,  and  Messrs.  Martin  L.  Pipes 
and  George  J.  Cameron  for  defendant  in 


•  *Mr.  Justice  Tan  Deranter  delivered  the 
opinion  of  ths  court: 

This  was  a  criminal  prosecution  in  the 
state  of  Oregon,  Instituted  by  an  informa- 
tion charting  the  defendants,  of  whom 
tbe  plaintiff  in  error  was  one,  with  having 
converted  to  their  own  use  a  large  siun  of 


money  belonging  to  the  state's  irreducible 
school  fund,  agricultural  college  fund,  and 
university  fund,  collectively  spoken  ot  as 
educational  funds,  then  held  for  safe-keep- 
ing in  a  bank  of  which  the  defendants  were 
in  control  as  its  officers  and  directors.  Up- 
on a  separate  trial  of  the  plaintiff  in  error 
he  was  convicted  and  sentenced  to  a  term 
of  Imprisonment  and  to  pay  a  fine.  An 
appeal  to  the  supreme  court  of  tbe  state 
resulted  in  the  elimination  of  tlie  Qne  a''dg 
in  tbe'affirmance  of  the  judgment  in  otherp 
reapecU.  65  Or.  450,  —  L.RJ.(N.S.)  — , 
104  Pac.  596,  100  Pac  1022.  The  plaintilT 
in  error  then  brought  the  case  here,  claim- 
ing that  rights  secured  to  him  by  the  Con- 
stitution of  the  United  States,  and  specially 
set  up  in  tbe  supreme  court  of  tlie  state, 
were  denied  by  the  judgment  of  allirmance. 

Briefly  outlined,  the  case,  as  we  must  take 
it  to  be,  is  as  follows:  In  June,  1907,  the 
bank  became  an  "active  depository"  under 
a  statute  of  tbe  state  presently  to  he  men- 
tioned, and  thereupon  an  account  was 
opened  with  the  bank  as  such  depository 
in  the  name  of  the  state  treasurer,  with 
the  added  designation,  "educational."  The 
deposits  going  into  tbe  account  consisted 
ot  checks  and  drafts  belonging  to  the  state's 
educational  funds,  and  the  money  collected 
by  the  bank  on  these  checks  and  drafts,  less 
what  was  drawn  out  by  the  state,  amounted 
on  November  6,  1S07,  to  $268,420.87.  On 
that  day  the  bank  failed,  and  it  was  then 
disclosed  that  on  August  21  the  total  cash 
in  the  bank  was  $296,19  short  of  the  amount 
called  for  by  the  account,  and  that  this 
shortage  had  continued  and  increased  until 
the  day  of  the  failure,  when  it  reached 
$274,882.73.  The  defendants  had  not  lit- 
erally appropriated  any  of  the  money  t« 
their  personal  use,  hut,  knowing  that  it  he- 
longed  to  the  state's  educational  funds,  and 
was  received  and  held  by  the  bank  as  an 
active  depository,  had  permitted  it  to  be 
commingled  with  other  deposits  and  funds, 
and  had  sanctioned  its  use  in  paying  lia- 
bilities of  the  bank. 

The  prosecution  was  founded  upon  9  1807 
ot  Bellinger  k  Cotton's  Anno.  Codes  &  Stat- 
utes of  Oregon,  which  declares:  "It  any 
person  shall  receive  any  money  whatever 
for  this  state,  ...  or  shall  have  in  his 
possession  any  money  whatever  belonging 
to  such  state,  .  .  ,  and  shall  in  any 
way  convert  to  his  own  use  any  portion 
thereof,  .  .  .  such  person  shall  be  deemed  ^ 
guilty  of  larceny."  ^ 

•By  an  act  taking  effect  May  20,  1907,* 
Laws  of  1907,  chap.  136,  p.  248,  the  legis- 
lature of  the  state  provided  for  ths  desig- 
nation ot  "state  depositories  for  the  purpose 
of  receiving  on  deposit  funds  of  this  state, 
and  paying  out  the  same  on  order  or  cheeks 


'Var  other  oases  ■«•  u 
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•1  the  stftte  trtwurar"  (  ||  1,  2) ;  made  it 
the  duty  of  tbe  treasurer  to  "deposit  anii 
kt  all  times  keep  on  deposit"  in  such  deposi- 
tories the  "monej  in  his  hands  belonging  to 
the  several  funds  in  the  etats  trcaeury,"  ex- 
eepting  a  reserve  of  not  to  eieeed  $100,000 
with  which  to  pay  current  obligations  (g 
3)  ;  required  each  depository  to  pay  inter- 
est on  deposits  of  such  funds  at  not  less 
thmn  2  per  cent  per  annum  (gg  3,  4),  and 
to  give  approved  security  "for  the  payment 
of  such  deposits  and  the  interest  tliereon" 
(S  S);  and  made  the  following  declaration 
relating  to  educational  funds  (g  IS)  :  "The 
word  'funds,'  used  In  this  act,  shall  apply 
to  all  funds  io  the  state  treasury  except  the 
eomrooQ  eehool,t  agricultural  college,  and 
nniveTsitj  fun  da." 

The  same  act  authorized  the  designation 
of  "an  active  depository  for  the  collection 
of  any  drafts,  checks,  certificates  of  deposit, 
and  coupons  that  may  be  received  by  him 
[the  treasurer]  on  account  of  any  claim  due 
the  state"  (g  B)  ;  required  such  depositor; 
to  give  approved  security  "for  the  prompt 
collection  of  all  drafts,  checks,  certificates 
of  deposit,  or  coupons  that  may  be  delivered 
to  such  active  depository  by  the  state  treas- 
urer for  collection;  also,  for  the  safe-keeping 
and  prompt  payment  on  the  state  treas- 
urer's order  of  the  proceeds  of  all  such  col- 
lections" (S  7) ;  and  in  that  connection  pro- 
vided (S  8)i  "The  state  treasurer,  on  re- 
ceipt of  any  draft,  check,  or  certificate  of 
^deposit,  an  account  of  state  dues,  may  place 
§th«  same  in  such  active  depository  for  col- 
•  lectioa,  and  it  shall  be  tho*duty  of  such  ac- 
tive  depository  to  collect  tbe  same  without 
delay,  without  charge  for  its  services  for 
such  collection,  or  for  exchange,  and  to 
notify  the  state  treasurer  when  collected. 
The  compensation  to  be  paid  by  such  active, 
depository  shall  be  flxed  by  the  state  treas- 
vrer  upon  tbe  beat  terms  obtainaMe  for 
the  state."  The  words  "funds"  particularly 
defined  in  g  IS,  as  before  quoted,  was  not 
used  in  any  of  the  sections  baring  special 
relation  to  the  active  depository. 

Before  the  passage  of  the  depository  act 
tbe  supreme  court  of  tbe  state  had  occasion 
to  consider  and  determine,  in  Baker  v.  Wil- 
liams Bkg.  Co.  42  Or.  213,  222-225,  70  Pac. 
711,  whether,  in  view  of  g  1807  of  Bellinger 
A  Cotton's  Anno.  Codes  i,  Statutes  (then  g 
1772,  HiU'a  Anno,  Laws),  the  state  treas- 
urer lawfully  could  make  a  general  deposit 
In  a  bank  of  money  of  the  state  belonging 
to  its  educational  funds,  and  it  was  held 
that  he  could,  the  court  saying: 

"It  it  made  ft  felony  by  statute  tor  any 


tThe  common  school  fund  and  the  irre- 
<ueiUe  school  fund  appear  to  have  been 
identical.  Or.  Const,  art.  6,  g  2;  Or.  Laws 
U07,  Chap.  117,  S  3a. 


person  having  In  Ua  pMBeHlon  any  money 

tielonging  to  the  state,  county,  town,  or 
other  municipality  to  convert  to  bis  own 
use  or  loan  the  same,  with  or  without  in- 
terest (Hill's  Anno.  Laws,  §  1772);  and 
while  a  mere  deposit  in  a  bank  for  safe- 
keeping is  cot  inhibited  by  this  provision, 
it  is  manifest  that,  ic  case  of  the  failure  of 
the  bank,  the  officer  is  not  entitled  to  in- 
terest In  his  own  right  on  the  fund  so  de- 
posited, whatever  the  right  of  the  state  or 
municipality  might  be  in  the  premises.  Tf, 
therefore,  the  claims  are  in  fact  for  publia 
money,  as  the  objectors  allege,  no  interest 
should  be  allowed  thereon.  A  public  officer 
may  not  loan,  with  or  without  interest,  any 
part  of  the  public  funds  in  his  possession, 
without  being  guilty  of  a  felony;  but  he  is 
required  to  keep  such  funds  safely,  and  for 
that  purpose  may  deposit  them  in  a  bank, 
provided  they  are  at  all  times  subject  to 
his  order,  and  there  is  no  fixed  period  dur- 
ing which  he  has  no  right  to  demand  their, 
return.  .  .  .  The  deposit  is  made  on  hls^ 
own  personal  responsibility,*  however;  and" 
if,  in  case  of  the  failure  of  the  bank,  he 
makes  the  loss  good,  the  money  deposited 
must  necessarily  become  his  property,  and 
thereafter    be    considered    and    treated    aa 

After  that  decision,  and  before  tbe  trans- 
actions here  in  question,  the  depository  act 
was  passed  and  put  in  force,  but  its  con- 
struction  and  operation  were  not  determined 
by  the  supreme  court  of  tbe  state  until  it 
passed  upon  the  ease  at  bar.  It  was  then 
held  (ft)  that  the  act  made  provision  for 
general  depositories,  wherein  moneys  of  the 
state,  not  belonging  to  tbe  educational 
funds,  were  to  be  placed  as  general  deposits, 
with  the  right  in  the  depository  to  com- 
mingle them  with  other  deposits  and  to 
loan  them  in  the  usual  course  of  business, 
and  with  an  absolute  obligotinn  on  the  de- 
pository to  pay  interest  on  them  at  not  less 
than  2  per  cent  per  annum;  (b)  that  th« 
act  also  made  provision  for  an  active  do. 
pository  for  the  collection  of  checks,  drafts 
and  the  like,  belonging  to  any  state  fund, 
whether  educational  or  otherwise,  and  the 
safe-keeping  of  the  proceeds,  subject  to 
the  treasurer's  order,  but  with  no  right  in 
the  depository  to  commingle  them  with 
other  deposits  or  to  loan  them,  and  with  no 
specific  or  absolute  obligation  on  the  deposi- 
tory to  pay  interest  thereon;  (c)  that  by  ; 
contrasting  the  provisions  relating  to  gen- 
eral depositories  with  those  relating  to  the 
active  depository  it  was  evident  that  de- 
posits in  the  latter,  unlike  deposits  in  the 
former,  were  to  be  special,  the  title  not  pass- 
ing to  the  depository,  but  remaining  in  the 
state;  and  (d)  that  the  act  operated,  and  the 
l^tslature  istended,  to  take  the  educational 
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fundi  out  of  the  onitom  or  right  of  the 
treasurer  to  maJte  genet«l  depoeiti  which 
wai  recognized  fn  Baker  v.  Williania  Bkg. 
Co.  BUpra.  Then,  coming  to  apply  the  act, 
«■  BO  conatmed,  together  with  |  1807,  to 
the  {acta  of  the  caw  aa  refleeted  by  the 
verdict  of  the  juij,  it  was  further  held 

(1)  that  the  bask  held  th«  money  aa  a 
■pedal  deposit,  the  title  being  in  the  atftte; 

(2)  that  tlie^efendanta,  being  in  control  of 
the  bank  ai  its  officers  and  directors,  and 
IcDOwing  of  the  deposit,  were  to  be  regarded 
aa  having  the  money  in  their  possession 
within  the  meaning  of  S  1807;  (3)  that  the 
commingling  of  the  money  with  other  de- 
posits and  the  tuing  of  it  in  paying  liabili- 
ties of  the  bank  constituted  an  unlawful 
appropriation  of  it;  (4)  that  u  the  defend- 
ants, as  controlling  officers  and  directors 
«f  the  bank,  sanctioned  that  appropriatii 
knowing  that  the  money  belonged  to  the 
educational  funds  of  the  state  and  waa  held 
by  the  bank  as  an  active  depoaitory,  they 
thereby  conTerted  the  money  to  their  own 
use  within  the  meaning  of  |  1807,  even  al- 
though the  appropriation  waa  for  the  bene- 
fit of  the  bank,  and  not  of  themselves  per- 
aonally. 

It  will  he  perceived  that,  but  for  the  de- 
pository act,  as  so  conitrued,  the  dapoait 
would  have  been  a  general  one,  merely  cre- 
ating the  relation  of  debtor  and  creditor  be- 
tween the  bank  and  the  state,  and  the  com- 
mingling and  use  ol  the  money  in  the  man- 
ner shown  would  not  hava  been  a  crime 
under  g  1807. 

The  record  shows  that  the  plalntiiT  in  er- 
ror contended  in  the  supreme  court  of  the 
■tate  that  the  depository  act  waa  not  rea- 
•onably  susceptible  of  the  construction  ul- 
timately adopted,  and  that  to  put  aueh  a 
construction  upon  it  would  be  vioiativa  of 
the  prohibition  in  the  Constitution  of  the 
United  States  againit  eff  poMt  facto  state 
laws.  Both  phases  of  the  cimtention  were 
denied,  the  second  necesEarily  failil^  with 
the  first,  and  the  plaintiff  in  error  now 
assigns  error  upon  that  holding,  and  com- 
plains that  it  deprived  him  of  a  right  se- 
cured by  the  Constitution. 

Bearing  in  mind  what  haa  been  said,  and 
•apeciaily    that   the   depository   act   and   S 
IB07  were  both  in  force  at  the  time  of  the 
alleged  offense,  it  will  be  perceived  that  the 
^real  complaint  which  we  are  asked  to  con- 
lilder  Is  not  that  the  supreme  court  of  the 
■state  in  any  wise  Vested  its  judgment  upon 
a  statute  paased  after  the  time  of  the  al- 
leged offense,  hut  only  that  it  misconstrued 
a  pre-existing  statute  to  the  disadvantage 
of  the  plaintiff  In  error,  and  that  such  a 
decision  is  an  ex  po«l  faoto  law  within  the 
meaning  of  article  I,  |  10.  of  the  Constitn- 
Uou,   which    declare! :     'Vo   atate    .    ,    . 


shall  paas  any  bill  of  attainder,  ■■  poat 
facto  law,  or  law  impairing  the  obligation 
of  con  tracts." 

But  that  provision  of  the  Constitution, 
according  to  the  natural  import  of  its  terms, 
is  a  retraint  upon  legislative  power,  and 
concerns  the  making  of  laws,  not  their  con- 
struction by  the  eourta.  It  has  been  so  re- 
garded from  the  beginning.  In  Calder  t. 
Bull,  3  Dall.  38S,  1  L.  ed.  S4S,  one  of  the 
first  cases  m  which  the  provision  was  con- 
sidered, it  was  spoken  of  aa  reaching  legis- 
lative, but  not  judicial,  acts;  and  in  Fletch- 
er V.  Peck,  6  Cranch,  87,  138,  3  L.  ed.  16!, 
178,  Chief  Justice  Marshall  said  of  it:  "In 
this  form  the  power  of  the  legislature  over 
the  lives  and  fortunes  of  individuals  is  ex- 
pressly restrained."  True,  neither  of  those 
cases  turned  upon  the  question  whether  tbe 
words  "no  state  shall  pass  a  law"  embrace  a 
decision  of  a  court  construing  a  statute,  hut 
that  question  was  both  presented  and  de- 
cided in  Commercial  Bank  v,  Buckingham. 
S  How.  317,  \2  L.  ed.  189.  There  the  su- 
preme court  of  Ohio,  in  an  action  upon  a 
contract,  had  put  upon  two  pre-ezistlng 
statutes  of  the  state  a  conatruction  which 
was  claimed  to  be  unreasonable  and  to  im- 
pair the  obligation  of  the  contract,  and  it 
was  sought  to  have  that  decision  reviewed 
by  this  court  on  the  ground  that  it  denied 
a  right  secured  by  the  Conatitution  of  the 
United  States.  But  the  writ  of  error  was 
dismissed  for  want  of  jurisdiction,  because, 
as  waa  said  in  the  opinion  (p.  342):  "If 
this  eourt  were  to  assume  jurisdiction  of 
this  case,  it  is  evident  that  the  question  bu1>- 
mitted  for  our  decision  would  be  not  wlietli- 
er  the  statutes  of  Ohio  are  repuguant  to  H\t^ 
Constitution  of  the  United  SUtes,  butS 
whether  the  supreme  court  of*  Ohio  has* 
erred  in  its  construction  of  them.  It  is 
the  peculiar  province  and  privilege  of  the 
state  courts  to  construe  their  own  statutes; 
and  it  is  no  part  of  the  functions  of  this 
court  to  review  their  decisions  or  aaatime 
jurisdiction  over  them  on  tbe  pretense  that 
their  judgments  have  impaired  the  obliga- 
tion of  contracta.  The  power  delegated  to 
ua  is  for  the  restraint  of  unconstitutional 
legislation  by  the  states,  and  not  for  the 
correction  of  alleged  errors  committed  by 
their  judiciary."  A  like  question  waa  pr» 
sented,  and  similarly  disposed  of,  in  New 
Orleans  Waterworks  Co.  v.  Louisiana  Sugar 
Ref.  Co.  126  U.  S.  18,  30,  31  L.  ed.  007,  612, 
8  Bup.  Ct.  Rep.  741,  where  it  was  said:  In 
order  to  come  within  the  provision  of  tlia 
Constitution  of  the  United  States  which  d» 
dares  that  no  state  shall  pass  any  law  ink- 
pairing  the  obligation  of  contracts,  not  only 
must  the  obligation  of  a  eontraat  have  bees 
impaired,  but  it  must  hare  been  impaired 
by  a  law  of  the  state.     The  prohibition  is 
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aimed  at  the  l^iilttlva  power  of  the  state, 
and  not  at  the  deeiilone  of  ita  caurtj,  or 
the  acta  of  admiuittrative  or  executive 
board*  or  offieen,  or  the  doinge  of  corpora- 
tiont  or  indlTiduals."  And  in  Brown  v. 
Smart,  14S  U.  8.  4S4,  458,  36  L.  ed.  773,  775, 
12  Sup.  Ct.  Rep.  058,  where  a  decision  of  the 
court  of  appeals  of  Maryland,  expounding  a 
atatute  of  that  atate,  wsa  challenged  u  im- 
pairing the  obligation  of  a  contract  made 
after  the  statute  came  Into  existence,  it  was 
held  that  the  decision  "was  not  a  law" 
within  the  meaning  of  the  provision  against 
tfae  impairment  of  contractual  obligations 
by  state  laws.  Manj  other  cases  give  effect 
to  this  ruling,  but  it  will  suffice  to  die, 
from  among  them,  Central  Land  Co.  v.  Laid- 
itj,  150  U.  8.  103,  109,  40  L.  ed.  01,  03,  IS 
Sup.  Ct.  Rep.  BO;  Bacon  ».  Texas,  183  U. 
6.  207,  Z20,  41  L.  ed.  132,  137,  IS  Sup.  Ct. 
Bep.  1023)  Hanford  t.  Da  vies,  163  U.  S. 
273,  278,  41  L.  ed.  157,  169,  10  Sup.  Ct. 
Rep.  1051;  Turner  v.  Willces  County,  173 
n.  S.  461,  43  li.  ed.  TBS,  19  Sup.  Ct.  Rep. 
4S4;  Cross  Lake  Shooting  &  Fishing  Club 
T.  Louisiana,  224  U.  5.  032,  6S8,  60  L.  ed. 
«24,  927,  32  Sup.  Ct.  Rep.  677. 

But  whilst  thus  uniformlj  holding  that 
the  provision  is  directed  against  legislative, 
but  not  judicial,  acts,  this  courts,  with  like 
nniformitj,  has  regarded  it  as  reaching 
Severj-  form  in  which  the  legislative  power 
I*  of  a  state  Is  exerted,  whether  it  b«  a  con- 
stitution, a  constitutional  amendment,  an 
enactment  of  the  legislature,  a  by-law  or 
ordinance  of  a  municipal  corp oration,  or  a 
r^ulation  or  order  of  some  other  instrumen- 
tality of  the  state  exercising  delegated  legis- 
lative aathority.  New  Orleans  Waterworks 
Co.  T.  Louisiana  Sugar  Ref.  Co.  126  U.  S. 
18,  30.  31  L.  ed.  607,  612,  8  Sup.  Ct.  Bep. 
741;  St.  Paul  Gaslight  Co.  v.  St  Paul,  181 
U.  S.  142,  14S,  46  L.  ed.  78S,  791,  21  Sup. 
Ct.  Rep.  675;  Davis  ft  F.  Mfg.  Co.  v.  Los 
Angelea,  180  U.  S.  207, 210, 47  L.  ed.  776, 780, 
23  Sup.  Ct.  Rep.  408;  Qrand  Trunk  B.  Co, 
T.  Railroad  Commission,  221  U.  S.  400,  403, 
fifi  L.  ed.  786,  787,  31  Sup.  Ct.  Rep.  63T. 
Of  course,  the  ruling  here  in  question  was 
by  an  instnunentalitj  of  the  state;  but  as 
Its  purpose  was  not  to  prescribe  a  new  law 
for  the  future,  but  only  to  apply  to  a  com- 
I^eted  transaction  laws  which  were  in  force 
at  the  time,  it  is  quite  plain  that  the  ruling 
was  a  judicial  act,  and  not  an  exercise  of 
If^slative  authority.  As  was  said  in  Pren- 
tis  V.  Atlantic  Coast  Line  Co.  211  U.  S.  210, 
226,  63  L.  ed.  150,  153,  20  Sup.  Ct.  Rep. 
67 !  "A  judicial  inquiry  Investigates,  de- 
elai«*,  and  enforces  liabilities  as  they  stand 
OB  present  or  pest  facts  and  under  laws 
■opposed  already  to  exist.  That  is  its  pur- 
pose and  and.  Legislation,  on  the  other 
hand,  looks  to  the  future,  and  changes  ex- 


isting conditions  by  making  a  new  rule  to 
be  applied  thereafter  to  all  or  some  part 
of  those  subject  to  its  power." 

The  plaintiff  in  error  cites  the  cases  of 
Kring  t.  Missouri,  107  O.  S.  221,  27  L.  ed. 
508,  2  Sup.  Ct.  Rep.  443;  Muhiker  v.  New 
York,  4  H.  R.  Co.  107  U.  6.  644,  40  L.  ed. 
872,  25  Sup.  Ct.  Rep.  622;  Louisiana  v, 
Pitsbury,  106  U.  S.  278,  26  L.  ed.  1090; 
Gelpoke  v.  Dubuque,  1  Wall.  176.  17  L.  ed. 
620,  and  Buts  v.  Muscatine,  8  Wall.  67^  IS 
L.  ed.  4S0,  aa  holding  that  a  judicial  deei< 
■ion  may  he  a  law  in  the  sense  of  the  con- 
stitutional provision  which  he  invokes.  But 
none  of  those  eases,  when  rightly  considered, 
sustains  that  position.  The  first  was  a  crim* 
inal  case  in  which  a  provision  in  a  new  cou' 
■titution  was  held  to  be  an  ee  poit  facto 
law  as  to  an  offense  theretofore  committed; 
the  second  presented  the  question  whether  a 
state  statute  of  1802  impaired  contractual 3 
oblfgatlons'ereated  by  deeds  of  a  much  ear-* 
lier  date;  the  third  and  fourth  were  ex- 
plained in  Central  Land  Co.  v.  Laidley,  109 
U.  S.  103,  111,  112,  40  L.  ed.  91,  04,  05, 
10  Sup.  Ct.  Rep.  80;  Bacon  v.  Texas,  163 
U.  S.  207,  321-223,  41  L.  ed.  132,  137,  138, 
10  Sup.  Ct.  Rep.  1023,  and  Turner  v.  Wilkes 
County,  173  O.  S.  401,  43  L.  ed.  708,  19  Sup. 
Ot  Bep.  464,  and  were  there  shown  not  tA 
he  in  conQict  with  other  oases  on  the  sub- 
ject, and  the  fifth  is  In  no  wise  distinguish- 
able from  the  fourth. 

We  conclude  that  no  Federal  right  was 
involved  in  the  ruling  respecting  the  con- 
struction of  the  depository  act. 

The  prosecution  was  instituted  by  an 
Information  eonformably  to  a  law  of  tlie 
state  In  force  at  the  time.  Bellinger  ft  C. 
Anno.  Codes  ft  Statutes,  B  ]2S8.  Fallowing 
the  judgment  of  conviction,  and  while  the 
ease  was  pending  on  appeal,  a  constitutional 
amendment  was  adopted,  declaring:  "K» 
person  shall  be  charged  in  any  circuit  court 
with  the  commission  of  any  crime  or  rais- 
demeanoT  defined  or  made  punishable  by 
any  of  the  laws  of  this  state,  except  upoa 
indictment  found  by  a  grand  jury."  [Or. 
Const,  art.  7,  9  18.]  Tiie  plaintiff  in  error 
thereupon  advanced  the  contention  that  the 
constitutional  amendment  worked  a  repeal 
of  the  statute  under  which  the  information 
was  filed,  and  made  it  Impossible  to  en- 
force the  judgment  against  him  without 
depriving  him  of  his  liberty  without  due 
process  of  law,  contrary  to  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  The  state  court  ruled  that  tha 
amendment  to  tbe  state  Constitution  waa 
proepective  and  did  not  affect  pending  eases. 
Error  is  now  assigned  upon  that  rulli^. 
But  it  Involved  nothing  more  than  the  con- 
struction of  the  constitutional  amendment^ 
which  was  a  question  of  local  law,  and  ita 
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decision  bj  tbe  state  court  ia  not  revicwabli; 

As  tlie  record  presents  no  Federal  que*- 
tioD,  we  are  witliout  juriadiction  to  review 
tho  judjfment,  and  therefore  cannot  enter 
into  the  merits  of  the  queetioni  that  were 
presented  snd  determined  in  the  state  court. 

Writ  of  error  dismiaaed. 


(CT  V.  a.  i«.) 

AMERICAN    RAILROAD    COMPANY    QT 

PORTO  RICO,  Plff.  in  Err., 

FEDERICO  DIDRICKSEN  «t  ux. 

Tbbbitories    (J    8*)  —  Safeti-Appliabcii 
Act— APprjcAsiLiiT  lo  Pobto  Ilico. 

1.  The  safe t; -appliance  act  of  March  2, 
1903  (32  Stat,  at  L.  943,  chap,  976,  U. 
6.  Comp.  Stat.  Supp.  IBll,  p.  1314), 
which  provides  that  the  former  acts  of 
which  it  is  amend  story  shall  be  held 
to  apply  to  "common  carriers  by  rail- 
road in  the  territories  and  the  Diatrict 
of  Columbia,"  ia  in  force  in  Porto  Rioo, 
where,  under  the  Foralter  act  of  April  12, 
IBOO  (31  Stat,  at  L.  80,  cliap.  191),  S  14. 
"the  statute  laws  of  the  United  States  not 
locally  inapplicable,"  except  the  reveoua 
law,  have  the  aame  force  and  effect  a*  ia 
the  United  SUtea. 

[Bd,  Note.— For  other  euea,  see  TMrttortoa, 
Cent.  Dig.  g  i:    D«c  Dls.  |  8.*] 

Death  (J  88*)— Damagkb— Loss  of  Sooi- 

KT. 

2.  The  losa  to  the  parents  of  the  aociety 
Kud  companionahip  of  a  son  is  not  a  peca- 
niary  losa,  and  therefore  is  not  an  element 
ol  the  damages  recoverable  in  an  action 
brought  against  a  railway  carrier  under 
the  employers'  linbilitv  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  149,  U.  B. 
Corap.  Stat.  Supp.  1911,  p.  1322),  lor  the 
benefit  of  the  parenta  of  an  employee  killed 
in  the   carrier's   aen-icc. 

[Bd  NotB.— For  oOiaT  caiM,  sM  Deatli,  Cent. 
Dig.  1  IIG  :    Dec.  Dig-  I  BS.*] 

Trial  ({  250')— lK8TBoonoN&— Dahaobs, 

3.  The  court  should  not  instruct  the  Jury 
that,  in  estimating  the  damages  recoverable 
In  an  action  brouglit  against  a  railway  car- 
rier under  the  employers'  liability  art  of 
April  22,  1908,  for  the  benefit  of  the  parenU 
of  an  employee  killed  in  the  carrier's  serv- 
ice, they  may  take  into  consideration  the 
loss  of  any  "care  and  consideration  he 
might  take  of  them  or  have  for  them  dur- 
ing his  life,"  where  there  ia  no  alleffation 
of  any  such  loss,  nor  any  evidence  relating 
to  the  subject,  or  from  which  ita  pecu- 
niary value  may  be  estimated. 

r.  Note,— For  other  ouaa,  sea  Trial,  Coot. 
II  at-ise :  Dvc  Die  i  sso,*] 
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IN  ERROR  to  the  Diatrict  Court  of  Uw 
United  Stataa  for  Porto  Rico  to  review 
a  judgment  against  a  carrier  in  an  action 
brought  under  the  Federal  employers'  lia- 
bility art.  Reversed  and  remanded  for  a 
new  trial. 

See  aame  case  below,  S  Porto  Rico  Fed. 
Rep.  401;  on  motion  lor  new  trial,  5  Porta 
Rico   Fed.   Rep.  427. 

The  facts  are  stated  in  the  opinion. 

Meaara.  N.  B.  K.  PettlnclH  ^nd  F.  Ii. 
Cornwell  for  plaintiff  in  error. 

No  brief  was  filed  for  defendants  in  emr.a 

Mr.  Justice  Iinrton  delivered  the  opia-* 
Ion  of  the  court; 

This  ia  an  action  under  the  empl^rerv' 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  66,  chap,  149),  before  its  amendment  by 
the  act  of  Apnl  S,  1910  [3S  Stat,  at  h. 
291,  chap.  143,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  1324].  The  plaintiffs  were  the  sur- 
viving parenta  of  Pedro  Didrickaen,  an  em- 
ployee of  the  American  Railroad  of  Porto 
Rico,  who  died  from  an  injury  auatained 
while   in   its   service . 

1.  Many  errors  have  been  assigned.  One 
aa  signed,  but  not  noticed  in  the  brief  of 
plaintiff  in  error,  goes  to  the  capacity  of 
the  plaintiffs  to  maintain  the  action.  $ 

•  That  the  deceased  left  neither  wife  nor* 
ehildren  ia  not  denied.  That  the  plaintiffa 
were,  therefore,  aa  hia  surviving  parents, 
the  aole  beneficiaries  under  the  atatute,  la 
also   conceded. 

One  of  the  defenses  made  by  the  anawer 
was  that  the  plaintiffs  bad  not  been  ap- 
pointed admin istratora,  as  required  by  law, 
and  had  therefore  no  right  to  maintain 
this  suit  under  the  liability  act  of  1Q08. 
This  waa  met  after  the  jury  had  been  anm- 
moned,  by  a  motion,  as  ahown  by  the  plain- 
tiffs' bill  of  exceptions,  "to  amend  the  com- 
plaint by  making  the  following  interlinea- 
tion :  "That  plaintiffs  are  the  duly  ap- 
pointed peraonal  representatives  of  the  de- 
ceased, appointed  by  the  district  court  of 
the  Island  of  Porto  Rico,'  which  leave  if 
granted  by  the  court."  To  this  amendment 
the  defendant  excepted.  A  Journal  entry 
of  the  same  date  ahowa  that,  in  aupport  of 
the  motion,  the  plaintiffs  produced  a  cer- 
tain certificate  from  the  dietrirt  court  of 
Porto  Rico,  and  that  the  complaint  was 
amended  by  interlining  the  words,  after 
the  word  "aupport," — "they  were  further 
the  only  peraonal  repreeentatives  of  the  de- 

This  certificate  is  not  in  the  tranacript, 
and  we  have  no  way  of  knowing  its  suffi- 
ciency as  an  appointment.  I'he  eaae  went 
to  the  jury  upon  the  iasae  of  the  capacity 
of  the  plaintiffs  to  sue,  aa  well  as  upon 
the  other  isaucs.  The  court  neither  l'hvs 
Dm.  *  Am.  Digs.  HOT  t«  data,  *  Rep'r  Indeisi 
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Bor  refuted  uij  inBtmetion  upon  th»  point, 
mod  tbere  waa  »  generkl  yerdict  tor  tbe 
plaintiffB. 

2.  Tb«  BTidaDoe  upon  tb«  merita  of  the 
c*8e,  though  obacure  and  meager  aa  to  the 
eircainstancel  of  the  accident,  waa  auch  fta 
to  Jnatifj  its  aubmiaalon  to  the  jury. 

3.  Tbe  complaint  averred  that  the  can 
composing  the  train  in  cbarge  of  the  de- 
«e«aed  aa  conductor  were  not  equipped  ai 
raqnired  bj  the  lafe^  kppliknce  act  ol 
March  2,  1903  (32  Stat  at  L.  W,  chap. 
»T«,  U.  S.  Comp.  Btat.  Bapp.  1811,  p.  1314). 
Tktta  naa  some  evidence  tending  to  abow 

9  tbat  one  or  more  of  the  couplen  were  not 
r  In  repair,  and  some  evidence  tending*  to 
•how  that  thia  had  a  eauaal  eoDnaction 
with  tbe  accident.  Tlie  eourt  instructed 
the  jur;  that  tbe  safety  appliance  act  ap- 
plied to  Porfo  Rico.     Waa  thia  error  I 

The  acta  of  March  2,  18S3  (27  6tat.  at 
L.  fiSl,  chap,  lee,  U.  S.  Comp.  (Stat.  ISOl, 
p.  3IT4),  and  April  J,  1890  (29  Stat,  at 
L.  B5,  chap.  87,  U.  S.  Comp.  Stat  1901, 
p.  3176),  related  only  to  railroad  compa- 
nies engaged  in  interstate  commerce.  The 
traffic  wholly  confined  to  a  territory  of  the 
United  Statei  waa  therefore  not  within 
either.  But  the  act  of  March  2,  1003, 
amended  the  former  acta  and  extended  their 
provision  a  to  "common  carrier!  by  railroad 
in  the  territoriea  and  the  District  of  Co- 

That  the  employers'  liability  act  of  April 
22,  190S  (35  Stat  at  L.  Q6,  chap.  14B, 
U.  8.  Comp.  Stat  Supp.  1911,  p.  1322), 
doea  apply  to  Porto  Bico,  is  plain, 
•inee  it,  on  it*  face,  extends  to  tbe  Dis- 
trict of  Columbia,  the  territories,  tbe  Pana- 
ma Canal  Zone,  and  other  "possessions"  of 
the  United  SUtes.  That  it  did  extend  to 
Porto  Rico  was  expressly  decided  in  Amer- 
ican R.  Co.  V.  Birch,  224  U.  S.  647,  66  L. 
ed.  879,  32  Sup.  Ct.  Rep.  fl03.  The  question 
aa  to  nhether  the  safety  appliance  act  ex- 
tended  to  that  Island  was  reserved  in  the 
Bir^h  Caae. 

We  are  of  opinion  that  the  act  does  ex- 
tend to  Porte  Rico.  It  ii  true  that  the 
term,  "possesaiona"  of  the  United  States 
is  not  used  as  in  the  liability  act  The 
act  does,  however,  provide  that  the  former 
acts  of  which  it  is  amendatory  "aball  he 
held  to  apply  to  common  carriers  by  rail- 
road in  the  territories  and  the  District  of 
Columbia,"  ste.  Thous;h  for  all  purposes 
tbe  Island  of  Porto  Kico  has  not  been 
fullv  incorporated  into  tbe  United  Btatea, 
it  obviooaly  is  not  foreign  territory,  nor 
its  citizens  aliens.  Qonsalea  v.  Williams, 
192  U.  S.  1,  15,  48  L.  ed.  317,  388,  24  Sup. 
Ct.  Rep.  ITT.  Ita  oi^niution  is  in  most 
essentials  that  of  tboss  political  entities 
known  aa  tarritarlei.  It  has  »  territorial 
33  S.  C— IB. 


legislature  and  a  territorial  system  of 
courts.  By  the  14tb  section  of  the  Por> 
aker  act  of  1900  (81  Btat  at  L.  BO,  chap. 
191),  "the  statutory  laws  of  the  United^ 
States  not  locally  inapplicable  .  .  .* 
have  the  eam«*  force  and  effort  In  Porto* 
Rico  as  in  the  United  States,  except  the 
internal  revenue  lawa." 

In  Kopel  X.  BiUEbam,  211 U.  S.  468,»  Porto 
Rico  waa  held  to  be  a  territory  within  the 
meaning  of  S  0278,  Revised  Statutes  (U.  8. 
Comp.  Stat  1901,  p.  3597),  providing  for 
the  surrender  of  fugitive  criminals  by  gov 
emon  of  territories. 

It  is  not  easy  to  see  how  effect  can  ha 
given  to  the  employers'  liability  act  ot 
ISOS  in  Porto  Rico,  without  concluding  that 
this  act  of  1903  ie  also  in  force  there,  sines 
tbe  former,  as  pointod  out  in  the  Birch 
C^ase  (224  U.  S.  S5S,  60  L.  ed.  S81,  32  Sup. 
Ct.  Rep.  e03),  provides  in  ita  3d  section, 
"that  no  such  employee  who  may  be  in* 
jured  or  killed  shall  be  held  to  have  been 
guilty  ol  contributory  n^ligence  in  any 
caae  where  tbe  violation  by  auch  common 
carrier  of  any  statute  enacted  for  the  aafe- 
ty  of  employees  contributed  to  tbe  injury 
or  death."  The  4th  section  contains  a  Ilk* 
proriaion  concerning  aasumption  of  risk. 

These  considerations  lead  to  the  eonclu- 
slon  that  the  court  below  did  not  err  in 
ruling  that  the  act  extended  to  Porto  Rico, 

4.  Tbere  waa  error  in  the  rule  for  meas- 
nring  the  damages  recoverable. 

Tbe  cause  ol  action  which  was  created  in 
ttebalf  of  the  injured  employee  did  not  sur- 
vive hi)  death,  nor  pass  to  his  representa- 
tives. But  the  act,  in  case  of  tbe  death 
of  such  an  employee  from  his  injury,  cre< 
ates  a  new  and  distinct  right  ot  action  for 
the  benefit  of  the  dependent  relatives  named 
in  the  statute.  Tbe  damages  reeoverablo 
are  limited  to  such  loss  as  results  to  thsm 
because  they  have  been  deprived  of  a  rea- 
sonable expectation  of  pecuniary  benefit* 
by  tbe  wrongful  death  of  the  injured  em- 
ployee. The  damage  is  limited  strictly  to 
the  financial  loss  thus  sustained.  The  court 
below  went  beyond  this  limitation  by  char- 
ging the  jury  that  they  might,  in  estima^ 
ing  the  damagea,  "tabs  Into  consideration 
the  fact  that  they  are  the  father  and  motherS 
of  deceased,  and  the  fact  that'they  are  de-* 
prived  ot  his  society  and  any  care  and  con- 
sideration be  might  take  of  them  or  have 
for  them  during  his  life."  [6  Porto  Rico 
Fed.   Rep.   408.} 

The  loss  of  tbe  society  or  eompanionsbip 
of  a  son  ii  a  deprivation  not  to  be  measured 
by  any  money  standard.  It  is  not  a  pe- 
cuniary loA  under  such  a  statute  as  this. 

lAying  out  of  consideration  the  indefl- 
nitenAss  ol  the  term  "care  and  considera- 
tion," aJ  elements  in  addition  to  tbe  loM 
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Btid  damage  of  audi  pecuniar?  aatiitance 
as  the  parent*  of  the  decedent  might  have 
reuonabl;  anticipated  from  their  ion,  it  le 
enough  for  the  purpose  of  thii  case  to  la? 
that  there  was  no  allegation  ol  anj  auch 
Ion,  nor  any  cvidencs  relating  to  the  aub- 
}ect,  or  from  which  ita  pecuniary  value 
might  have  been  estimated.  The  leope  of 
the  compeneatioD  recoverable  under  thii 
•tatut«  has  been  so  fullj  considered  in 
Uichigan  0.  R.  Co.  v.  Vreeland,  decided 
January  20,  1913  [227  U.  a.  59,  67  H  «d 
— ,  S3  Sop.  Ct  Bep.  162],  that  we  need  no! 
M?  more. 

The  other  aasignmente  of  error  we  pass 
by  without  decision.  None  of  them  are  oi 
either  general  importance  or  such  ••  are 
likely  to  ariae  upon  a  new  trial. 

Reversed  and  remanded  for  a  new  trial. 


lOTITED  STATES. 

Cbuikal   Law    (|   42»)  —  Self-CbimimA' 

HON — Statutobt  Ikuuhiti. 

1.  An  officer  ol  a  sugar  reSoing  company 
whoBO  testimony  before  a  Federal  grand 
Jury  engaged  in  investigating  alleged  viola- 
tions by  the  corporation  oE  the  an ti- trust 
■ot  of  July  2,  1890  (20  Stat  at  h.  209, 
chap.  Ml,  U.  S.  Comp.  Stat.  IQOl,  p.  3200), 
consisted  chiefly  of  documentary  evidence 
drawn  from  the  corporation's  books  and 
papers,  and  produced  by  him  in  obedience 
to  a  subpsna,  cannot  defeat  a  prosecution 
for    a    conspiracy    to    commit   an    oSense 


weights,  by  a  claim  of  immunity  founded 
on  the  proviso  to  the  act  of  February  25, 
1903  (32  8tat.  at  L.  901,  chap.  755,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1314),  that  no 
person  shall  be  prosecuted  or  be  Bubji    '    ' 


concerning  which  he  may  testify 
duoe  evidence,  documentary  or  otherwise, 
in  any  proceeding,  suit,  or  prosecution  un- 
der the  interstate  commerce  and  anti-truat 
acts,  where  the  evidence  given  in  the  former 
proceeding  docs  not  concern  the  present 
one  in  any  substantial  way,  and  has  no 
such  tendency  to  incriminate  him  as  to 
have  afforded  a  ground  for  refusing  to  givf 
it,  even  apart  from  the  statute  and  the  fad 
that  it  came  from  the  corporation's  books. 
[Bd.  Note.— Por  other  cssa,  hi  Crtmlnal  Law, 
Cent  Dig-  II  <G-U:  Dec.  Dig.  i  42.*1 
Ckiuidai.  Law  (J  1148*)  —  Appeal  —  He- 
viBW  OF  Disc  a  BT]  ON— Separate  Tbiai- 
2.  The  denial  of  a  separate  trisl  to  one 
of  several  persons  jointly  indicted  will  not 
ba  revised  on  appeal  by  the  Federal  Sn- 
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preme  Court,  unless  such  denial  amounted 
to  an  abuse  of  the  trial  judge's  discretion. 

[Bd.  NoU.—For  othsr  cuea,  see  Cr[mlDal  lAV, 
Cent.  Dig.  II  3wa-3a62;    Dec  Dig,  (  HIS.*] 
CO.ISPIBACT    (S    HT)  —  AoaiNST    Uhiikd 

States  — Guilt    of    Subbtantive    Or- 

3.  A  person  cannot  escape  liability  for  a 
conspiracy  to  commit  an  otfense  against  the 
United  titates  because  he  may  nave  com- 
mitted the  substantive  offense  at  which 
tbe  conspiracy  aims. 

[Ed.  Not*-— For  oCber  oaMs,  >sa  Connitracj. 
Cent.  Dig.  II  68-10;    Dec.  Dig.  i  IT.'l 

Chiminal  Law  fl  434*)— Evidbbcb— Doc- 

UUE.N  T  ABT— MK>I  OOAH  D  A. 

4.  Books  in  which  wer«  entered  the 
weights  of  importations  of  sugar  by  city 
weighers  are  admissible  in  evidence  without 
calling  such  weighers  on  a  prosecution  of 
the  officers  of  a  sugar  refining  company 
lor  conspiracT  to  commit  an  ofl'ense  against 
tbe  United  States  by  effecting  entries  of 
raw  sugars  at  leas  than  their  true  weights, 
where  tbe  weights  shown  by  such  entries, 
which  were  the  higher  ones,  and  were  in- 
troduced as  evidence  of  diserepanciea,  wero 
accepted  by  the  company  and  were  checked 
bv  the  company's  tallymen  who  did  testify. 

'iBd.  Note.—FDr  other  cases.  SM  CrEmloal  Law, 
Cant.  Dig.  I  1023;    Dec  Dig.  I  <».*] 

Cbiuinal  Law  (|  372*>— Evidence— Rel- 

evaxcx- sluilab  acts. 

6.  Testimony  that  tbe  same  course  of 
conduct  was  going  on  long  before  the  date 
in  the  indictment  when  it  was  alleged  that 
the  defendants  conspired  to  commit  an 
offense  against  the  United  States  by  effect- 
ing entries  of  raw  sugars  at  less  than  their 
true  weights  is  admissible  on  the  trial 
under  such  indictment. 

IGd.  N'ou.— For  oCtaer  cuea.  aea  Crlmtoal  Law, 
Cwit,  DJg.  11  US,  SSi:    Dec  Dig.  |  172. '1 

(No.  520.] 

Argued  January  9,  1913.    Decided  Jannaij 

27,  1913. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  conviction  in  the  Circuit  Court 
for  the  Southern  District  of  New  York  of 
conspiring  to  commit  an  offense  against 
the  United  States.     Affirmed. 

See  same  case  below,  112  C.  C.  A.  SIS, 
1B2  Fed.  S3. 

The  facts   are  stated   in  the  opinion. 

Messrs.  Jobn  B.  Stanchfleld.  Oeorge  8. 
Graham,  and  Frederick  Altis  for  petitioner. 

Assistant  Attorney  Qeneral  DenlHon  and 
Messrs.  Henry  L-  Stimson  and  Felix  Frank- 
furter for  respondent. 

*  Mr.  Justice  Holmes  delivered  the  opin-7 

ion  of  the  court: 

The  petitioner  was  indicted  for  frauds 
on  the  revenue;  and,  in  the  sixth  count, 
under  Rev.  SUt.  §  B440  (U.  8.  Comp.  SUt 
1901,  p.  3676),  tor  a  conspiracy  to  com- 
mit such  frauds  by  effecting  entries  of  raw 
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Rigftn  ftt  leH  than  tlwli  true  weighta  b; 
means  of  Mm  writtoi  Btatementa  «b  to 
Oie  nme.  S«v.  Stat.  |  S44S.t  Act  of 
June  10,  1890,  chap.  407,  S  B.  26  Stat.  aE 
L.  131,  13S,  U.  S.  Comp.  Stat,  1901,  pp. 
1S8B,  less.  He  pleftded  in  bar  that,  in 
1909  and  ISIO,  answering  the  government's 
Bubpcena,  be  had  testiSed  and  produced 
documentary  avidence  before  a  Federal 
grand  jury  inreatigating  alleged  breaches 
of  the  Sherman  anti-truet  act  [26  Stat. 
at  L.  209,  chap.  647,  U.  S.  Comp.  SUt. 
« ISOl,  p.  3200],  that  the  testimony  and  docn- 
>  ments  concerned  the •  subject-matter  of  the 
present  indictment,  and  that  therefore  he 
was  exempted  from  liability  by  the  act  of 
Februarr  25,  1003,  chap.  769,  32  Stat,  at 
L.  864,  904,  U.  S.  Comp.  Stat  Supp.  1611, 
p.  1313,  OB  amended  Jane  30,  1906,  chap. 
3920,  34  Stat,  at  L.  768,  IJ.  S.  Comp. 
Stat.  Supp.  1011,  p.  1319.  There  waa  a 
replication;  iaaue  wta  joined;  a  trial  ivas 
had  upon  the  plea,  In  which  the  court  di- 
rected a  Terdict  for  the  gorerameiit  (17S 
Fed.  852) ;  leave  waa  given  to  plead  over; 
a  premature  attempt  waa  made  to  bring 
the  caw  before  tbia  court  (217  U.  S.  423, 
64  L.  ed.  821,  30  Sup.  Ct.  Rep.  539),  and 
then  there  was  a  trial  on  the  merits  in 
which  the  petitioner  wns  found  guilty  on 
the  eizth  connt.  The  circuit  court  of  ap- 
peal* affirmed  the  judgrnent  (112  C.  C.  A. 
(115,  162  Fed.  83).  Whereupon  a  writ  of 
certiorari  waa  granted  by  this  court. 

The  investigation  in  which  the  petitioner 
teat  i  fled  concerned  transactions  of  the 
American  Sugar  ReSntng  Company.  See 
Pennsylvania  Sugar  'Ret.  Co.  v.  American 
Sugar  Ref.  Co.  92  C.  C.  A.  318,  186  Fed. 
234,  The  petitioner  was  summoned  to  pro- 
duce records  of  the  American  Sugar  Refining 
Company  and  to  testify.  He  appeared, 
produced  the  recorda,  and  testified  that  he 
was  the  person  to  whom  the  snbposnas 
were  addressed,  secretary  of  the  New  York 
eorporatioD,  and  secretary  and  treasurer  of 
the  New  Jersey  corporation  of  the  same 
name.  He  summed  up  what  the  books  pro- 
duced showed  as  to  the  formstion  of  the 
New  Yoric  company.  He  identified  liis  siiK- 
nature  to  four  checks  of  tlie  company  in 
a  transaction  not  in  question  here, — the 
Kissel-Sega)  loan  mentioned  in  United 
States  V.  Kissel,  218  U.  S.  HOI,  008,  54  L. 
ed.  1188,  1178.  31  Sup.  Ct.  Rep.  124.  These 
checks  were  not  used  in  the  present  case. 
He  testifled  as  to  the  ownership  of  the 
Havemeyer  and  Elder  Refinery  in  lironl;- 
lyn.  Finally  he  produced  a  table  showing 
how  many  pounds  of  sugar  were  melted 
each  year,  from  1887  to  1907,  in  each  re- 
finery; this  table,  of  course,  not  purport- 
ing to  represent  the  petitioner's  personal 
knowledge,  but  tteing  a  summary  of  reports 
iV.B.  Comp.  St.  1901,  p.  MTS. 


foraiahed  by  the  eompauy'i  different  «■• 
ployees,  and,  the  government  oontenda,  vol- 
unteered by  him.  ^ 
■  The  act  of  February  20,  1903,  chap.? 
750,  32  Stat,  at  L.  904,  U.  S.  Comp.  SUL 
Supp.  1911,  p.  1314,  appropriates  9600,000 
for  the  enforcement  of  the  Interstate  com- 
merce and  anti-truat  act,  "Provided,  that 
no  person  shall  be  prosecuted  or  be  sub- 
jected to  any  penalty  or  forfeiture  for  or 
on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  testify 
or  produce  evidence,  documentary  or  oth- 
erwise, in  any  proceeding,  anit,  or  prw 
ecution  under  said  acta;  Provided  further, 
that  no  person  so  testifying  shall  h-  exempt 
from  prosecution  or  punishment  foi-  perjury 
committed  in  so  testifying."  (This  last 
proviso  was  added  only  from  superfluous 
caution  and  throws  no  light  on  the  con- 
struction. Glickstain  v.  United  States,  222 
V.  S.  139,  143,  144,  56  L.  ed.  128,  130,  131, 
32  Sup.  Ct  Sep.  71.)  By  the  amendment 
of  June  30,  1906,  chap.  8920,  34  Stat,  at 
L.  768,  U.  B.  Comp.  Stat  Supp.  1911,  p. 
1319,  immunity  under  the  foregoing  and 
other  provisions  "shall  extend  only  to  a 
natural  person  who,  in  obedience  to  a  sub- 
poena, gives  testimony  under  oath,  or  pro- 
duces evidence,  documentary  or  otherwise, 
under   oath." 

The  petitioner  contended  that,  as  soon 
as  he  had  teattfled  upon  a  matter  under 
the  Sherman  act,  he  had  an  amnesty  by  the 
statute  from  liability  for  any  and  every  of- 
fense that  was  connected  with  that  mattar 
in  any  degree;  or,  at  least,  every  offenstt 
towards  the  discovery  of  which  his  testi- 
mony led  up,  even  if  it  had  no  actual  ef- 
fect in  bringing  the  discovery  about  At 
times  the  argument  seemed  to  suggest  that 
any  testimony,  although  not  Incriminating, 
if  relevant  to  the  later  ebarge,  brongtit 
the  amnesty  into  play.  In  favor  of  the 
broadest  construction  of  the  immunity  act, 
it  Is  argued  that  when  it  waa  passed  thera 
was  an  imperious  popular  demand  that 
the  inside  working  of  the  truata  should  b* 
investigated,  and  that  the  people  and  Con- 
gress cared  so  much  to  secure  the  necessary 
evidence  that  they  were  willing  that  soma 
guilty  persons  should  escape,  as  that  re- 
ward waa  necessary  to  the  end.  The  gov- 
ernment, on  the  other  hand,  maintains 
that  the  statute  should  be  limited  as  near-¥ 
1y  as  may  be  by  the  boundaries  of  the  eon-* 
stitutioual  privilege  of  which  It  takes  the 
place. 

Of  course  there  is  a  clear  distinction 
Iwtween  an  amnesty  and  the  constitutional 
protection  of  a  party  from  being  eom- 
pelTed  in  a  criminal  case  to  be  a  witness 
against  himself.  Amendment  S.  But  the 
obvious  purpose  of  the  statuta  is  to  make 
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evidence  kTailable  and  eompulsorj  that 
othemiM  eonld  not  be  got.  We  aee  no 
reason  for  supposing  that  the  act  offered 
a  gratuity  to  crime.  It  should  be  eon- 
•trued,  M  far  aa  Ita  vorda  fairly  allow  the 
eonstmetion,  as  coterminous  with  what 
otherwise  would  have  been  the  privilege  of 
the  p«raon  concerned.  We  believe  its  pol- 
icy to  be  the  same  as  that  of  the  earlier  «et 
of  February  11,  1893,  chap.  S3,  27  Gtat. 
at  L.  443,  U.  S.  Comp.  Btet.  1901,  p.  3173, 
which  read:  "ISa  penon  ahall  be  excused 
from  attending  and  testifying,"  etc.  "But 
no  person  shall  be  prosecuted,"  etc,  ae 
now,  thui  showing  the  correlation  between 
eonHtitutional  right  and  immunity  by  the 
form.  That  statute  was  passed  because  an 
earlier  one,  in  tbe  language  of  a  late  ease, 
"was  not  coeTtensive  with  the  constitu- 
tional privilege."  American  Lithographic 
Co.  V.  Werckmeister,  221  U.  S.  603,  611,  66 
L.  ed.  873,  B78,  31  Sup.  Ct.  Bep.  S76. 
Compare  act  of  February  IS,  1903,  chap. 
708,  S  3,  32  SUt.  at  L.  S48,  U.  5.  Comp. 
Stat.  Supp.  IBll,  p.  1312.  To  illustrate, 
we  think  it  plain  that  merely  testifying 
to  hia  own  name,  although  tbe  fact  is  rele- 
vant to  the  present  indictment  aa  well  as 
to  the  previoua  investigation,  was  not 
enough  to  give  the  petitioner  the  bene&t 
of  the  act     See  3  Wigmore,  Ev.  g  2261. 

There  Is  no  need  to  consider  eiactly  how 
far  the  parallelism  should  be  carried.  It 
is  to  be  noticed  that  the  testimony  most 
relied  upon  wa«  the  summary  made  from 
the  hooka  of  the  company  by  its  aervants, 
at  the  petitioner's  direction,  and  aimply 
handed  over  by  him;  that  apart  from  the 
statute  the  petitioner  could  not  have  pre- 
vented tbe  prodnction  of  the  books  or 
9  papers  of  the  company,  such  aa  the  sum- 
■  mary  was  when  made,  or  refuaed  it  If  "he 
had  the  custody  of  them,  and  that  the  de- 
cisions that  established  the  duty  to  pro- 
duce go  upon  the  absence  of  constitutional 
privilege,  not  upon  the  ground  of  statutory 
Immunity  In  sucb  a  ease.  Wilson  v.  Unit- 
ed States,  221  U.  S.  361,  377,  et  seq,  66 
L,  ed.  771,  778,  31  Sup.  Ct.  Rep.  fi39,  Ann. 
Cas.  1912D,  658;  Dreier  v.  United  States, 
221  U.  S.  394,  400,  56  L.  ed.  784,  785,  31 
Sup.  Ct.  Rep.  550;  Baltimore  &  0.  R.  Co. 
V.  Interstate  Commerce  CommiBsion,  221 
V.  S.  612,  623,  56  L.  ed.  878,  884,  31  Sup. 
Ct.  Rep.  621;  Wheeler  v.  United  States, 
Jan.  6,  1913  1226  U.  S.  478,  B7  L.  ed.  — , 
33  Sup.  Ct  Rep.  168];  Grant  v.  United 
Stales,  Jan.  20, 1913  [227  U.  8.  74,  67  L.  ed. 
— k  83  Sup.  Ct.  Rep.  190].  But  this  con- 
aiderstion  does  not  stand  alone,  tor  the 
evidence  given  in  the  former  proceeding 
did  not  concern  the  present  one,  and  had 
BO  aodi  tendency  to  incriminate  tbe  peti- 


tioner as  to  have  afforded  a  ground  tor  re- 
fniing  to  give  it,  even  apart  from  the 
statute  and  the  fact  that  it  came  from  the 
corporation  books.  Taking  all  these  oob- 
liderations  together  we  think  it  pi  aim 
that  the  petitioner  could  take  nothing  by 
his   pica. 

The  evidence  did  not  concern  any  matter 
of  the  present  charge.  Not  only  waa  the 
general  subject  of  Uie  former  Investigar 
tion  wholly  different,  but  the  speciila 
things  testified  to  had  no  connection  with 
the  facts  now  in  proof  much  closer  than 
that  all  were  dealings  of  tbe  same  sugar 
company.  The  frauds  on  the  revenue  were 
iccomplished  by  a  secret  introduction  of 
springs  into  some  of  the  scales  in  suoh  a 
way  as  to  diminish  the  apparent  weight 
of  aome  sugar  imported  from  abroad.  Tha 
table  of  meltings  I7  the  year  had  no  bear- 
ing on  the  frauds,  as  it  waa  not  eonltned 
to  the  sugar  fraudulently  weighed,  and 
it  does  not  appear  how  the  number  of 
pounds  was  msde  up.  The  mere  fact  that 
a  part  of  the  sugar  embraced  in  the  table 
was  tbe  sugar  falsely  weighed  did  not  make 
tbe  table  evidence  concerning  the  frauds. 
Tbe  same  consideration  shows  that  it  did 
not  tend  to  Incriminate  the  witness.  It 
neither  led  nor  could  have  led  to  a  dis- 
covery of  his  crime.  So  the  admission  o2 
his  signature  to  certain  checks,  although 
it  furnished  a  possible  standard  of  the  pe-4 
titiooer's  handwriting  if  tbere  had'heeal* 
any  dispute  about  it,  which  there  waa  not, 
in  the  circumstances  of  this  case,  at  least, 
had  neither  connection  nor  criminating 
eifcct.  When  the  statute  epeaks  of  testi- 
mony concerning  a  matter  it  meana  con- 
cerning it  in  a  substantial  way,  just  as 
the  constitutional  protection  is  conSned  to 
real  danger,  and  does  not  extend  to  remots 
possibilities  out  of  the  ordinary  course  of 
law.  Brown  v.  Walker,  181  U.  S.  60],  6B9, 
600,  40  L.  ed.  819,  821,  822,  S  Inters. 
Com.  Rep.  369,  18  Sup.  Ct.  Rep.  644.  See 
6  Wigmore,  Ev.  g  2281,  p.  238.  Other  ques- 
tions would  bave  to  be  dealt  with  before 
the  petitioner  could  prevail  upon  his  pleai 
but  as  we  consider  what  we  have  said 
sufficient,  we  shall  discuss  it  at  no  greater 
length.  There  was  no  dispute  as  to  the 
facts,  and  a  verdict  upon  it  for  the  gov- 
ernment properly  waa  directed  by  the  court. 

The  other  matters  complained  of  would 
not  have  warranted  the  isane  of  the  writ 
of  certiorari,  and  may  he  dealt  with  fa 
few  words.  Tbe  petitioner  was  denied  « 
separate  trial,  and  this  Is  alleged  aa  er- 
ror. But  it  does  not  appear  that  the  di^ 
cretion    confided   to   the    trial   judge   wat 
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abused.  United  States  t.  Ball,  163  U.  I 
662,  672,  41  L.  ed.  300,  303,  16  8u 
Ct.  Rep.  11S2.  Again  it  !■  wid  that  if 
tbe  evidauce  proved  the  petitioner  guilty 
of  a  coDspIraejr,  it  proved  him  gviltj  of 
tbe  BubatantiTe  offense.  It  maj  be  that 
thera  haa  been  an  abuse  of  indictment 
for  oonBpiracj,  «a  lu^eated  hf  Judge  Holt 
in  United  Statea  t.  Kissel,  173  Fed.  823, 
828,  but  it  hardlj  is  made  clear  to  us 
that  thia  ia  an  inatttace.  At  all  eveata, 
the  liabilit;  for  eonapiracj  ia  not  taken 
awa;  by  its  auccess, —  that  is,  bj  the  ac- 
compliahment  of  the  snbatantive  oSense  at 
which  the  eonapiracy  aims.  Brown  t.  El- 
liott, 22G  U.  8.  31}2,  G6  L.  ed,  1136,  32  Bup. 
Ct.  Rep.  812i  Bag.  v.  Button,  11  Q.  B. 
S2a,  18  L.  J.  Mag.  Cas.  N.  S.  19,  12  Jur. 
1017,  3  Cox,  C.  C.  229;  Rex  v.  Sprang,  2 
Burr.    903,    009. 

An  objection  is  urged  to  the  admisaion 
of  certain  boolcs,  called  the  pink  hooka, 
in  evidence, — they  being  the  hooka  in  which 
were  entered  weighta  given  by  one  aet  of 
weighers, — the  city  weighers, — the  weighers 
not  having  been  called.  These  weighta 
were  tbe  higher  ones  and  were  introduced  aa 
^evidence  of  the  discrepancy.  They  appear 
•  to  have  been  accepted  by  the  company, 
were  checked  by  the  company's  tallyman, 
who  teatiBed,  and  if  other  evidence  than 
that  of  the  men  who  made  the  entriea  waa 
necessary,  it  was  produced.  See  2  Wig- 
more,  Ev.  85  1621,  1630.  Another  objection 
to  evidence  concerned  the  admiasioD  of  tea- 
timony  that  ths  aame  eoarae  of  conduct 
was  going  on  long  before  the  date  in  the 
indictment  when  it  ia  alleged  that  the  de- 
fendanta  conspired.  The  indictment,  of 
course,  charged  a  conspiracy  not  barred 
by  tbe  atatute  of  limitations,  but  it  was 
pennlsaible  to  prove  that  the  courae  of 
fraud  waa  entered  on  long  before  and  kept 
up.  Wood  T.  United  States,  IS  Pet.  342, 
360,  10  L.  ed.  SS7,  994;  Standard  Oil  Co. 
T.  United  States,  221  U.  S.  176,  65  L.  ed. 
619,  661,  34  L.R.A.[N.S.)  834,  31  Sup.  Ct. 
Rep.  602,  Ann,  Cas.  10120,  734.  The  acts 
and  directions  of  earlier  date  tended  to 
show  that  tlie  same  conspiracy  was  on 
foot.  The  petitioner  was  there.  The  time 
of  his  becoming  a  party  to  it  was  un- 
certain. The  longer  it  had  laated  tbe  great- 
er the  probability  that  he  knew  of  it,  and 
that  his  acta  that  helped  it  were  done  with 
knowledge  of  their  effect.  We  think  it 
nnneceaaary  to  diacuss  the  auggeation  that 
the  evidence  did  not  warrant  leaving  the 
eaae  to  the  jury,  or  to  add  further  to  the 
discussion  that  the  ease  received  below. 
Judgment   affirmed. 


T.  BABINE  TRAM  CX),  S8» 

(ItT  U.  8.  111.) 

TEXAS  t  NEW  ORLEANS  RAILROAD 
COMPANY,  Texarkana  ft  Fort  Smith 
Railway  Company,  and  United  Statw 
Fidelity  ft  Guaranty  Company,  PUta.  t> 
Err., 

SABmS  TRAM  COUPAIfT. 

COUUEBCE    (I    83*)— LOGAI.    OB    FOBEION— 

CoNTiNUiTT  or  TBAHHPOBTATioN— State 

Rbqtjlation. 

A  abipment  of  lumber  deatined  by  tha 
purchaser  for  export,  made  by  the  seller 
under  a  local  bill  of  lading  from  an  interior 
point  in  Texas  to  a  Texas  Gulf  port,  at 
which  the  lumber  was  unloaded  without  de- 
lay by  tbe  purchoaer'a  order  into  slips  or 
docks,  in  reach  of  sbip'a  tackle,  and  was 
then  loaded  into  chartered  shipa,  by  which 
it  was  carried  to  foreign  porta, — euch  ship- 
ment not  being  an  isolated  one,  but  typical 
of  many  others, — cocstitutn  foreign  com* 
merce,  and  aa  auch  ia  governed  by  the  tar- 
iffs on  file  with  the  Interstate  Commero* 
Commisaion  to  the  exclnaion  of  the  rates 
established  by  the  atate  railroad  commis- 
sion, although  the  seller  had  no  connection 
with  the  lumber  after  it  reached  the  rail- 
way terminus,  and  had  no  concern  with  its 
destination  after  it  came  into  tbe  handa  of 
the  purchaser,  and  no  knowledge  thereof, 
and  although  the  lumber  had  no  deflnita 
foreign  destination  at  the  time  ol  the 
initial   abipment. 

[Ed.  Note.— For  ottaer  casea,  e«e  Commerce. 
Cent.  Dli.  tl  H,  a:   Dec.  DIs.  |  a.*] 

[No.  03.] 

Argued  December  IT  and  18,  1012.    Decided 
January  27,  1013. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
tor  the  First  Supreme  Judicial  District 
of  the  State  of  Texaa  to  review  a  judgment 
which  modified,  and,  aa  modifled,  affirmed, 
a  judgment  of  the  Diatrict  Court  of  Jeffei- 
County,  in  that  atate,  for  the  recovery 
from  a  carrier  of  excessive  freight  chargea, 
'ith    statutory    penaltiea    for    auch    over- 
charge.    Reversed  and  remanded  for  fur- 
ther proceedings. 
Bee  same  case  below,  —  Tex.  Civ.  App. 
.,  IBl  S.  W.  266. 

Statement  by  Mr.  Juatice  HcKenna:       " 
The    question    in    the    caae    ia    whether  * 
shipmenta  of  lumber   on  local  bills  of  lad- 
ing from   one   point   in   Texas   to   another 
point  in  Texas,  destined  for  export  under 
the  circumstances  presently  to  be  detailed, 
were  intrastate  or  foreign  commerce. 
The  action  waa  bronght  by  defendant  tn 
Tor,    here    called    the    6abine    Company, 
against  tbe   railroad   companies    (we   shall 
so   designate   them   unless   It   be   necessary 
to  distinguish  them),  to  recover  the  sum 
of  fl,788.33,  alleged  to  be  due  for  orer- 


•Forotliaroa 


k*|K< 


a  In  Dec.  ft  Am.  Dlgi.  IDOT  to  data,  ft  Rep't  Indtiaa 


D,B,i,..,,o,Googlc 


33  SUPBEHB  COUBT  REIOirnCB. 


Oct.  1 


charges  in  freight  oa  thirty-three  can  of 
lumber  shipped  b;  the  Sabine  Company 
from  Ruliff,  in  the  staU  of  Texas,  to  Sa- 
bine, in  the  lame  state,  the  shipments 
moving  from  the  initial  point  to  Beaumont 
«ver  on*  of  the  raods,  and  from  Beaumont 
to  Sabine  over  the  other.  It  was  alleged 
that  the  legal  rate  applicable  to  the  ship- 
ments ander  the  orders  of  the  Railroad 
Commission  of  Texas  was  S)  cents  per 
hundred  pounds,  and  that  the  railroad 
compuiies  collected,  over  the  protest  of  the 
Cabins  Com  pan;,  15  eents  per  hundred 
pounds  under  tariffs  filed  vitb  the  Inter- 
state Commerce  Oommission,  amounting 
Hto  an  illegal  chai^  of  S)  cents  per  hun- 
•  dred*  pounds.  Recovery  was  also  prayed 
for  penalties  for  extortion  under  the  laws 
of  the  stats  in  the  sum  of  $l(I,fiOO,  the 
maximum  penalty  of  $500  per  carload,  upon 
the  assumption  that  eaob  ear  was  a  sep- 
arate act  of  extortion,  or  the  sum  of  $13,- 
000,  It  shipment  on  different  days  should 
be   adjudged   to   be   separate   acts. 

The  railroad  companies  defended 
ground  that  the  shipments  were  foreign 
commerce  and  subject  to  a  charge  of  15 
-cents  per  hundred  pounds,  and  that  such 
rate  had  been  established  by  them  and 
regularly  filed  with  the  Interstate  Com- 
merce Commission  in  accordance  with  the 
act  to  regulate  commerce. 

The  trial  court  charged  against  the  de- 
fense, and  also  that  the  freight  charges 
oollected  having  been  paid  in  five  sepsrate 
payments,  thers  were  five  distinct  acts  of 
«xtortien  for  which  the  Sabine  Company 
was  entitled  to  recover  penalties  in  the 
sum  of  not  less  than  $626  nor  more  than 
48,S00;  that  is,  not  less  than  $126  nor 
mora  than  $S0O  for  each  act. 

The  jury  returned  a  verdict  for  $1,788.33 
as  overcharges,  with  interest  at  6  per  cent 
per  annum  from  January  1,  1007,  and 
tl,T8S  penalties.  Judgment  was  entered  on 
the  verdict.  A  motion  for  ■  new  trial 
was  denied,  and  the  ease  was  then  taken 
to  the  court  of  civil  appeals.  There  was 
a  cross  assignment  of  error*  by  the  Sabine 
Company,  complaining  of  the  ruling  of  the 
trial  court  in  finding  that  the  company 
was  only  entitled  to  five  penalties.  It 
consented  thst  if  the  assignment  of  errora 
be  sustained,  the  court  could  render  Judg- 
ment for  the  lowest  penalty,  $126.  Tlie 
court  sustained  the  assignment  and  modi- 
fied the  judgment  of  the  trial  court,  and 
rendered  judgment  for  penalties  in  the 
sum  of  $125  for  twenty-four  shipments, 
aggregating  $3,000.  A  writ  of  error  to 
review  the  judgment  of  the  court  of  civil 
appeals  was  denied,  and  the  judgment 
thereby  becoming  final,  this  writ  of  error 
Ta*  prosecuted. 


■  The  fact*  were  found  by  the  court  ot> 
civil  appesls  and  are  not  In  dispute: 

"At  Uie  date  of  the  transaction  in  ques- 
tion the  Sabine  Tram  Company  was  en- 
gaged in  the  manufacture  of  lumber  at  its 
mill  at  Ruliff,  a  station  in  Texas  on  the 
line  of  the  Tesarkana  ft  Port  Smith  Rail- 
way Company.  W.  A.  Powell  Company, 
Limited,  was  engaged  in  buyii^  lumber 
for  export  to  different  points  in  Europe, 
through  the  ports  of  Sabine  and  Port 
Arthur,  both  in  the  state  of  Texas.  On 
August  28,  190S,  having  made  sates  to 
customers  for  future  delivery  in  Europe 
of  large  amounts  of  heavy  pine  lumber,  for 
the  carriage  of  which  steamships  had  in 
part  already  been  chartered,  to  fill  aneh 
contracts,  W,  A.  Powell  Company  bought 
of  the  Sabine  Tram  Company  500,000  feet 
of  heavy  pine  lumber  of  certain  dimensions, 
to  be  delivered  during  the  months  of  Sep- 
tember and  October.  The  contract  provided 
for  delivery  either  In  the  water  at  Orange, 
.  Texas,  or  f.  o.  b.  cars  at  Sabine,  Texas,  at 
I  the  option  of  the  seller.  The  seller  exer- 
cised the  option  to  deliver  at  Sabine,  a 
station  on  the  line  of  the  Texas  k  Hew 
Orleans  Railway.  During  the  months  of 
September  and  October  the  lumber  pur- 
chased was  delivered  to  the  Texarlcsna  t 
Forth  Smith  Railroad  at  Ruliff,  to  be  I7 
it  transported  to  Beaumont,  the  terminus 
of  its  line,  and  thence  by  connecting  car- 
rier, the  Texas  &  New  Orleans  Railway, 
to  Sabine,  and  delivery  to  the  Sabine  Tram 
Company.  There  were  twenty-four  several 
shipments  of  the  lumber  on  as  many  differ- 
ent  days,  the  shipments  embracing  thirty- 
three  cars,  for  which  thirty  separate  bills  of 
lading  were  executed  by  the  Texarksna  & 
Fort  Smith  road,  for  delivery  at  Sabine 
to  the  Sabine  Tram  Company,  "Notify  W. 
A.  Powell  Company,  Limited.'  No  other 
contract  or  arrangement  was  mads  by  the 
Sabine  Tram  Company  for  the  carriage 
of  the  lumber  except  that  evidenced  by  the 
bills  of  lading  aforesaid.  Waybills  M*^ 
companied  the  shipments,  upon  which  were** 
marked  in  pencil  'for  export,*  but  the  8a- ■ 
bine  Tram  Company  had  no  connection 
with,  or  knowledge  of,  the  making  of  these 
waybills,  which  was  the  act  of  the  rail- 
way company  alone.  Accor(£ng  to  the 
course  of  dealing  between  the  parties  these 
bills  of  lading  were  indorsed  by  the  Tram 
Company  and  sent  through  [a  bank]  to 
W.  A.  Powell  Company,  Limited,  at  New 
Orleans,  Louisiana,  attached  to  a  draft  for 
the  price  of  the  lumber,  which  being  paid, 
the  bills  were  delivered  to  Powell  Company 
and  by  them  transmitted  to  their  agent, 
Flanagan,  at  Sabine.  In  case  of  most  of 
the  shipments  in  question  the  bills  of  lad- 
ing reached  Flanagan  at  Sabine  before  tha 
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■rrival  of  th«  lumber  for  whicli  they 
given.  The  lumber  was  carried  under  the 
ahlppiEg  contraeta  or  bills  of  ladicg  afore- 
•aid,  b;  tbe  Tezaikana  &  Fort  Smith  road 
to  BcAumont,  and  there  delivered  to  the 
Tezai  ti  New  Orleans  road,  by  which  it 
carried  to  Sabine.  Upon  arrival  at  the 
•tatioD  of  Sabine  it  waa,  by  direction  of 
the  agent  of  Ponell  Company,  carried 
without  delay  about  a  quarter  of  a 
beyond  the  station  to  the  dock,  where  the 
lumber  was  to  be  unloaded.  The  lumber 
waa  unloaded  from  the  cars  into  water  of 
tba  Blip  in  reach  of  ship's  tackle,  ready 
for  loading  onto  the  ahipe.  The  Sabine 
Tram  Company  had  no  connection 
this  further  carriage  or  switching  of  tbe 
lumber  to  the  docks  after  ita  arrival  at 
the  station  of  Sabine,  but  this  waa  done 
solely  at  the  instance  and  under  the  di' 
rection  of  tbe  agent  of  Powell  Company. 
Tbe  transportation  from  BuliS  to  Sabine 
was  entirely  within  the  state  of  Texas. 

"When  the  lumber  had  been  switched 
to  the  docks,  W.  A.  Powell  Company, 
through  their  agent,  presented  the  bills 
of  lading  and  demanded  the  lumber,  offer- 
ing to  pay  the  freight  charges,  which, 
according  to  the  course  of  dealing  between 
the  partial,  they  were  to  pay  for  the  Sa- 
Sbtne  Tram  Company,  who  owed  tbe  same, 
*  and  wbich'it  was  to  repay  to  Powell  Com- 
pany. The  Texaa  k  New  Orleans  Company, 
acting  for  itself  and  the  Texarkana  &  Fort 
Bmith  Company,  demanded  the  Interstate 
Commission  rate  of  IS  ceuta  per  hun- 
dred pounds,  having  been  previously 
instructed  by  the  Texarkana  ft  Fort 
Smith  Company  that  10  cents  per  hundred 
pounds  was  its  rate  from  Ruliff  to  Beau- 
mont. This  Powell  Company,  under  in- 
structions of  the  Sahine  Tram  Company, 
at  first  refused  to  pay,  'but  after  com- 
municating with  the  Tram  Company,  fi- 
nally paid  the  freight  at  this  rate  under 
protest,  in   order   to  get   posseaaion  of  the 

"For  switching  from  Sabine  to  the  docks, 
the  rules  and  orders  of  the  Texas  Railroad 
Commisaion  would  allow  a  switching 
ebarge  of  SI. 50  per  ear  on  domestic  ship- 
ments, and  if  foreign  or  interstate  ship- 
ments, the  Interstate  Commerce  Commis- 
sion tariffs  would  allow  a  switching  charge 
of  9Z£0  per  ear,  had  not  the  charge  for 
this  service  been  absorbed  in  the  15-cent 
rate   established   as   aforesaid. 

"Upon  shipment  of  freight  not  for  ex- 
port, only  forty-eight  hours  free  time  was 
allowed  for  unloading  cars,  after  which 
demurrage  was  charged,  and  if  not  removed 
from  railroad  premiies  when  unloaded,  a 
storage  charge  was  made  in  addition.     No 


such  charge  was  made  upon  any  ot  tht 
lumber   involved  in  this  suit. 

"W.  A.  Powell  Company,  Limited,  re- 
garded tbe  shipments  in  controversy  aa 
export  shipments,  and  demanded,  eipectedt 
and  received  the  use  of  terminal  facilities) 
additional  free  time,  and  other  privileges 
accorded  to  shippers  of  export  freight 
under  export  tariffs. 

"The  railway  eompany  knew,  when  tlio 
freight  charges  were  collected,  that  the 
lumber  was  to  be  placed  in  ita  slips  and 
exported  to  Europe  on  incoming  ships, 
and  the  freight  was  believed  by  the  officer* 
and  agents  of  the  railroad  company  at  th* 
time  the  charges  were  collected  to  consti- 
tute foreign  commerce,  and  to  both  permit 
and  require  tbe  application  of  tbe  raten 
flxed  by  the  tariff  on  fll*  with  the  Inter-I* 
state  Commerce  Commission,  and  this  rate 

"All  the  lumber  in  question  waa  t»  fact 
unloaded   from  the   cars  by   W.   A.  Powell 

Company,  Limited,  into  the  Texas  ft  New 
Orleans  Railroad  Company's  slips,  or  upon 
its  docks,  in  reach  of  ship's  tackle,  and 
loaded  into  the  ships  previously  chartered 
for  the  purpose  by  W.  A.  Powell  Ctyatpamj, 
Limited,  which  steamships  carried  sams 
thence  direct  to  Europe,  where  this  lumber 
was  applied  upon  contracts  for  sale  in 
Europe,  made  before  the  lumber  began  to 
leave  HulifF,  and  made  In  fact  before  the 
lumber  waa  purchaaed  from  the  Sabine 
Tram  Company,  and  before  it  was  sawed, 
and  before  the  logs  from  which  it  was 
sawed  left  the  state  of  Louisiana  for  the 
Sabins  Tram  Company's  mill  at  Ruliff, 
in  the  state  of  Texns.  One  of  the  ships 
actually  waited  at  the  docka  at  Sabine  for 
the  arrival  of  part  of  the  lumber,  whlcb 
constituted  a   portion  of  its  cargo. 

"The  ship  which  carried  the  laat  of  this 
lumber  from  Sabine  to  Europe  was  char- 
tered by  W.  A.  Powell  Company,  Limited, 
for  this  purpose  after  these  lumber  ahip- 
menta  began  to  arrive  at  Sabine,  but  be* 
fore  all  ot  the  shipmenta  had  left  Ruliff. 

"None  of  this  lumber  remained  In  tfaa 
slip  *t  Sabine,  or  on  the  docks,  except  for 
time  necessary  to  await  the  arrival  ot 
the  particular  ship  which  had  previously 
been  chartered  for  the  purpose  and  desig- 
nated by  W.  A.  Powell  Company  aa  the 
~  p  which  was  to  carry  that  particular 
lumber  from  the  port  of  Sabine  to  Europe. 

"Any  shipment  of  lumber  intended  for 
export  to  Europe,  and  jR  tact  shipped  from 
any  point  in  Texas,  to  and  through  Sabine 
as  its  port  ot  transhipment,  could  be  con> 
tracted  for,  billed  to  and  from  Sabine^ 
shipped,  transported,  and  handled  in  ever^ 
particular  just   as   was   this   lumber. 

W.  A.  Powell  Company,  Limited,  before 


■lofGooglc 


ttt 


33  SUPREME  COURT  EEPORTBH. 


Oct.  Taoi, 


Titbit  liimb«r  b^^an  to  BrriTe  at  Sabine, 
•  took  out  a  blanket  policy  of*  insurance, 
protecting  same  against  Iobb,  from  the  time 
tbis  lumber  ahould  come  into  the  poases- 
■ion  of  W.  A.  Powell  Company,  Limited, 
at  Sabine,  until  ita  final  delivery  by  W.  A. 
Powell    Company,    Limited,    in    European 

"At  the  time  tbis  lumber  was  shipped, 
it  was  destined  by  Powell  Company  for 
export  to  some  foreign  port,  but  the  par- 
ticular deetination  of  any  particular  por- 
tion of  the  lumber  was  not  fixed,  although 
tbe  destination  of  all  tbe  lumber  to  cer- 
tain foreign  ports  was  known  and  fixed. 
The  Sabine  Tram  Company  had  no  con- 
cern witb  tbe  destination  of  the  lumber 
after  it  came  into  the  hands  of  Powell 
Company,  and  had  no  particular  knowl- 
edge thereof.  It  supposed  from  the  fact 
that  it  was  known  that  Powell  Company 
were  exporters  of  lumber,  from  tbe  char- 
acter of  lumber,  which  was  such  as  was 
intended  for  export,  from  the  fact  that 
Sabine  was  an  unimportant  place  at  which 
very  little  lumber  was  used,  and  from 
other  facts  and  circum stances,  known  to 
millmen  generally,  that  the  lumber  was 
intended  for  export,  but  gave  that  matter 
no  concern,  being  only  concerned  with  tbe 
delivery  of  the  lumber  to  Powell  Company 
at  Sabine  station,  and  paying  ths  freight 
thereon.  Wbat  was  done  by  the  Texas 
i  Now  Orleans  Railroad  Company  after 
tbe  arrival  of  the  lumber  at  Babine,  in  the 
way  of  switching  to  the  docks,  allowance 
of  certain  privileges  allowed  only  to  ex- 
port freight,  was  dona  at  tbe  instance  and 
for  tbe  benefit  at  Powell  Company,  witb 
which  the  Tram  Company  had  no  concern. 

"Upon  tbe  freight  bills  was  a  charge  for 
wharfage  against  the  Tram  Company, 
which  was  paid  by  Powell  Company  as  a 
proper  charge  against  tbem,  and  not 
against  the  Tram  Company.  Export 
freight  was  entitled  to  seven  days'  free 
time  for  unloading,  and  thirty  days'  free 
storage  on  the  docks,  or  in  the  slips,  which 
privileges  were  availed  of  by  Powell  Com- 
Hpany    in    thia   lumber. 

"  •  "The  freight  bills  were  made  out  against 
the  Sabine  Tram  Company,  and  defendants 
knew  that  Powell  Company  were  paying  the 
freight  for  ths  Tram  Company. 

"The  defendants,  in  charging  the  export 
rate,  acted  under  the  advice  of  their  at- 
torneys, that  the  facts  constibuted  tbe 
lumber  an  export  shipment  and  subjected 
ft  to  the  Interstate  Commission  Com- 
merce  rate." 

On  motion  the  court  modified  its  findings 
aa   follows; 

"Powell    t    Company    purchased    lumber 


from  other  mills  En  Texas,  with  which  to 
supply  ita  said  sales  in  part;  it  did  not 
know  when  any  particular  car  or  stick  of 
lumber  left  KuliS,  into  which  ship  or  to 
what  particular  destination  it  would  ul- 
timately go,  or  on  which  'sale  it  would  be 
applied;  this  not  being  found  out  until 
its  agent,  Flanagan,  inspected  tbe  invoioe 
mailed  to,  and  received  by,  him  after  ship- 
ment. Upon  inspection  of  the  invoice,  he 
determined  from  the  character  of  tbe  lum- 
ber described  whether  it  was  suited  for 
one  cargo  or  the  other.  The  lumber  re- 
mained, after  arrival,  in  the  slips  or  on 
the  dock  from  one  to  thirty  days  until  a 
ship  chartered  by  Powell  A  Company  ar- 
rived, when  that  company  selected  out  the 
lumber  suited  for  that  cargo,  and  shipped 
it  forward  to  the  destination  for  which 
Powell   t   Company   intended    it. 

"We  withdraw  our  finding  that  rules  and 
orders  of  the  Texas  Railroad  Commission 
would  allow  a  switching  charge  of  21.60 
per  car  on  domestic  ahipments.  The  only 
testimony  we  can  find  on  this  point  is  that 
of  witness  Beard,  General  Freight  Agent 
of  the  Texas  &  New  Orleans  Railroad  Com- 
pany, that  'the  Texas  rate  for  switching 
these  cars  would  have  been  91.50  per  car, 
—that  is,  if  Powell  Company  owned  the 
docks, — if  it  was  shipped  to  the  warehouse 
owned  by  consignees  or  his  place  of  busi- 
ness.' This  testimony  does  not  auUiorlss 
the  general  finding  on  this  point  made  bj 

"The  freight  rate  due  under  th«  tariff 
on  file  with  the  Interstate  Commerce  Com-3 
mission  and  collected  on  these 'shipments? 
was  15  cents  per  hundred  pounds,  and  un- 
der this  rate,  the  services  rendered  with- 
out other  charge  Included  switching  from 
Sabine  station  to  the  docks,  seven  days' 
free  time,  exclusive  of  Sundays,  within 
which  to  unload  tbe  lumber  from  the  car, 
and  thirty  days  free  storage  of  the  lumber 
upon  tbe  docks  at  tbe  wharves  or  in  tha 
slips  belonging  to  the  Texas  k  New  Or- 
leans Railroad  Company.  W.  A.  Powell 
&  Company,  Ltd.,  availed  itself  of  all  these 
services  and  privileges  which  were  stipulat- 
ed for  by  the  Interstate  Commerce  Com- 
mission tariff  and  included  in  the  IG-eeot 
rate  charged  on  export  freight. 

"There  is  not  now  and  was  not,  at  th* 
time  these  ahipments  moved,  any  local 
market  for  lumber  at  Sabine,  tbe  popula- 
tion of  which  place  does  not  exceed  fif^ 
in  number.  Appellees  have  never  done  any 
local  business  at  that  point.  For  the  year 
1905  there  was  exported  through  the  port 
of  Sabine  ]4,0GT,6T0  feet  of  lumber;  for 
the  year  1906,  39,654,000.  The  shipments 
in  controversy,  together  with  other  ship- 
ments of  lumber  to  Sabine  and  Sabine  Pass, 
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conatituto  a  IkrgB  and  conltautlj  recurring 
«ourM  of  foieign  commerce  passing  out 
through  the  port  of  Sabine."  [—  Tex, 
CiT.  App.  — ,  121  S.  W.  2S8.] 

Mesera.  Hirsm  OImss,  H.  H.  Garnood, 
Hazwell  Erarta,  and  S.  W.  Moore  for  pla 
tlffi  in  error. 

Mr.  Oeorce  G.   Greer  for  defendant 


P  'After  stating  the  facta  as  above,  Mr. 
Jnatiee  McKenna  delivered  the  opinion  of 
the  court: 

II  we  maj  regard  tha  essential  character 
of  the  shipmenta,  we  can  have  no  hesita- 
tion in  proncmncing  them  to  have  tieen  in 
Interstate  commerce.  This  conclusion  » 
Indeed  to  be  determined  bj  the  last  finding 
of  fact.  It  is  there  declared  that  "thi 
•hipmcnti  in  eontroversf,  together  with 
other  shipmenta  of  lumber  to  Sabine  and 
Babine  Pam,  constitute  a  large  and  con- 
stantly recurring  course  of  foreign  com- 
merce passing  out  through  tlie  port  of  Sa- 
bine." 

If  the  shipmenta  were  foreign  commerce 
It  ia  hardly  neceaaary  to  make  explicit 
the  principle  that  the  national  dominion 
over  them  waa  supreme;  and,  conversely, 
If  the  ahlpmente  were  not  of  that  character, 

—  they  were  subject  to  the  regulating  power 

"of  the  itate. 

"  •  The  shipments  having  the  character  of 
foreign  commerce  when  they  passed  "out 
through  the  port  of  Sabine,"  when  did  they 
acquire  it?  We  have  had  occasion  tc 
preas  at  what  point  of  time  a  shipment  of 
goods  may  be  ascribed  to  interstate 
foreign  commerce,  and  decided  it  to 
when  the  goods  have  actually  started  for 
their  destination  in  another  state  or  ' 
foreign  country,  or  delivered  to  a  carrier 
for  transportation.  Coe  v.  Errol,  116  U. 
B.  817,  2S  L.  ed.  71B,  6  Sup.  Ot.  Sep.  47S; 
Southern  P.  Terminal  Co,  t.  Interstate 
Commerca  CommiBsion,  S10  U.  S.  498,  S27, 
SB  L.  ed.  310,  320,  31  Sup.  Ct.  Kep.  27B. 

The  Sabine  Company,  while  not  denying 
this  general  teat,  urges  a  more  special 
one  as  applicable  to  the  ease  at  bar.  The 
company  contends  that  tlia  supreme  test 
ia,  "Was  the  lumber  when  It  left  Suliff 
actually  launched  on  its  Journey  to  a  point 
in  EuropeT  that  ia  to  say,  was  it  commit- 
ted, by  the  contract  or  by  any  arrange- 
ment, between  the  shipper  and  the  rail- 
road company,  or  provided  for  by  either,  to 
•  common  carrier  for  transportation  on 
Its  continuona  Unal  jonrney  to  a  destina- 
tion beyond  Sabine,  Texas  T"  Anawering 
till*  question  in  the  negative,  it  ia  con- 
tended that  the  contract  of  shipment  did 
not   contemplate,   provide   for,   or  even   iu- 1 


tend,  that  the  freight  ihonld  go  beyond 
Sabine  "through  the  agency  of  that  ship- 
ment." Nor,  it  is  further  contended,  wera 
there  any  means  or  arrangements  for  its 
movement  beyond  that  point,  that  being 
left  to  an  intervening  third  party  and  a 
subsequent  act  after  it  was  delivered  to 
Powell  Company,  as  it  waa  Intended  to  he, 
at  Sabine;  and  "it  took  the  intervention 
of  a  new  and  independent  ahipment,  ar- 
rangement, or  contract,  to  move  it  be- 
yond that  point."  Fortifying  the  conten- 
tions, it  ia  said  that  the  existence  of  the 
conditions  expressed  is  made  tbe  test  of 
foreign  commerce  liy  the  interstate  eom- 
mercB  law,  its  let  section  reading:  "That 
the  provisions  ol  this  act  shall  apply  .  .  . 
to  the  transportation.  .  .  of  proper^ 
shipped  from  any  place  in  the  United  StateaS 
to  a  foreign  country,  and  carried*  from* 
such  place  to  a  port  of  transhipment,  or 
shipped  .  .  .  from  a  port  of  entry 
either  in  the  United  States  or  an  adjacent 
foreign  country."  [24  Stat,  at  L.  37B, 
chap.  104,  U.  S.  Comp.  SUt  Supp.  1911, 
p.  1284.]  Freight  is  never  shipped,  in 
the  sense  of  the  law,  it  ia  further  con- 
tended, until  it  is  launched  upon  its  final 
continuous  trip  to  a  foreign  country.  These 
contentions  would  aeem  to  be  tantamonnt 
to  saying  that  a  local  bill  of  lading  de- 
termined the  character  of  the  commerce, 
bat  counsel  especially  exclude  this  con- 
clusion. They  admit  "that  there  may  be 
some  additional  or  outside  arrangement 
for  a  continuous  final  movement  to  a  des- 
tination beyond  that  named  in  the  bill  of 
lading,  or  the  bill  of  lading  may  itself 
not«  a  forward  continuona  movement  be- 
yond the  destination  named."  It  appears, 
therefore,  that  continuity  ot  movement  is 
the  chief  insistence  and  test  of  tbe  Sabina 
Company;  not  necessarily,  it  is  explained. 
In  point  of  time  or  free  of  delays,  but  "an 
unbroken  movement,  proceeding  under  tha 
original  arrangement  or   shipment." 

Tha  elements  of  the  contentions  are  some- 
what difficult  to  estimate.  So  far  as  they 
depend  upon  the  character  of  a  bill  of 
lading,  and  that  it  bad  not  provision  for 
carriage  beyond  the  local  destination,  they 
are  answered  by  Southern  P.  Terminal  Co. 
V.  Interstate  Commerce  Commission,  219 
U.  6.  4Se,  SB  L.  ed,  310,  31  Sup.  Ct  Bep. 
279,  and  Railroad  Commiasion  v.  Worth - 
ington,  226  U.  S.  101,  BS  L.  ed.  1004,  3S 
Sup.  Ot.  Rep.  SB3.  They  are  also  answered 
by  the  following  Texas  cases:  State  v. 
Southern  Kansas  R.  Co.  —  Tex.  Civ.  App. 
19  S.  W.  262;  State  v.  International 
*  G.  N.  E.  Co.,  31  Tex.  Civ.  App.  210,  71 

'.094;  Ottlf,  C.  *  S.  F.  R.  Co.  v.  Port 

Grain   Co.,  —  Tex.   dv.   App.  — ,  72    S. 
W.  410;  Gulf,  C.  4  S.  F.  R.  Co.  t.  F*rt 
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Qrain  Co.  —  Tex.  CIt.  App.  — ,  73  S.  W. 
845. 

That  thar*  must  b«  eontinni^  of  move- 
meut  ne  msj  conceive,  and  to  a  foreign 
destination  intended  at  the  time  of  tbe 
■hipment.  Indeed,  all  of  the  elemeott  of 
the  eontentions  of  the  Sahine  Company 
are  well  illustrated  by  Southern  P.  Ter- 
minal Co.  V.  Interstate  Commerce  Commii- 
■ion  and  Railroad  Commiaaion  t.  Worth- 
S  ington,  (upra. 

•  *  Id  the  former  caaa  we  cited  Co*  t.  Er- 
Ml,  and  decided  that  ita  principle  wai  not 
defeated  by  tbe  faet  that  tbe  ahipmenta 
vere  not  made  on  through  bilU  of  lading. 
'the  case  ia  instructive  aa  well  in  ita  facte 
«a  in  its  principle.  I'he  product  involved 
1*ts  cotton  seed  cake  and  cotton  seed  meal 
Accumulated  at  the  wharves  of  the  Ter- 
minal Company  at  Galveston,  and  the  cake 
there  manufactured  into  meal.  The  ealce 
Uid  meal  were  purchased  in  Tcxaa  and 
neighboring  itatca,  but  chiefly  in  Texas, 
and  shipped  on  bills  of  lading  and  way- 
bilis  to  the  purchaser  and  manufacturer, 
abowing  the  point  of  dettination  to  be  Oal- 
Teaton.  The  purchases  were  made  for  ex- 
port, there  being  no  consumption  of  tbe 
products  at  Calveston.  The  sales  to  for- 
eiga  countries  were  aometimes  for  immedi- 
ate and  sometimes  tor  future  delivery,  ir- 
respective of  whether  the  product  was  on 
hand  at  Oalveston.  At  timet  it  was  on 
baud.  At  other  time*  orders  had  to  be 
filled  from  cake  purchased  in  tbe  interior 
and  then  in  transit,  which,  upon  reaching 
Galveston,  had  to  be  ground  into  meal  and 
aaeked,  and  for  the  meal  thus  ground  and 
•acked  or  thua  bought  ships'  bills  of  lading 
were  made.  It  was  contended  that  the 
transit  of  the  cake  and  meal  absolutely 
«nded  at  Galveston,  that  point  being  their 
final  point  of  concentration  and  manufac- 
ture, the  cake  being  there  manufactured 
«nd  sacked  for  export.  The  oontention  was 
rejected  by  the  application  of  the  prin- 
<dple  which  ws  have  expressed.  The  points 
«f  rsiemblance  between  that  ease  and  the 
one  at  bar  are  obvious.  Are  tile  points  of 
difference  essential  T  In  both  cases  the 
article  was  intended  for  export,  but  had 
DO  deflnit*  foreign  destination,  nor  had  it 
been  "committed  to  a  common  earrter  for 
its  final  continuoua  voyage  to  a  foreign 
pofat"  In  the  Terminal  Case  the  manu- 
facturer and  exporter  of  the  products  pur- 
chased them  at  interior  points  and  bad 
them  shipped  to  himself  at  Galveston.  In 
the  present  ease  the  Sabine  Company  was 

fi  tbe  manufacturer  and  shipped  them  to  the 

•  Powell  Company,  *the  purchaser,  who  paid 
the  freight  charges  for  the  Sabine  Com- 
pany. Upon  the  arrival  of  the  lumber  at 
BabLie  it  waa  carried  without  delay   be- 


yond and  unloaded  into  the  water  in  reach 
of  ahip's  tackle.  The  continu!^  of  tbe  ship- 
ment was  not  as  much  broken  aa  in  tba 
cited  case,  l^ere  there  waa  a  delay  for 
manufacturing;  here  thei*  waa  only  such 
delay  as  waa  incident  to  transhipment  from 
rail  carriage  to  water  carriage,  and  to  the 
natnre  of  the  traffic.  It  is  said,  however, 
that  the  Sabine  Company  had  no  connec- 
tion with  the  lumber  after  it*  arrival  at 
Sabine,  and  had  no  concern  with  ita  desti- 
nation after  it  came  into  the  hands  of 
Powell  Company,  SMd  had  no  particular 
knowledge  thereof.  Like  circumstances  un- 
doubtedly existed  in  Southern  P.  Terminal 
Co.  V.  Interstate  Commerce  Commission. 
It  did  not  prevail  there  and  cannot  pr» 
vsil  her«.  The  determining  circumstance 
is  that  the  shipment  of  tbe  lumber  to  Btr 
bine  was  but  a  step  in  its  trantpoitation 
to  its  real  and  ultimate  destination  in  f<w* 
cign  countries.  In  other  words,  the  easen- 
tial  character  of  ths  comnicrce,  not  its 
mere  accidents,  should  determine.  It  waa 
to  supply  the  demand  ot  foreign  countries 
that  the  lumber  was  purchased,  manufac- 
tured, and  shipped,  and  to  give  It  a  various 
character  by  tbe  steps  in  its  transportation 
would  he  extremely  artilicial.  Once  admit 
the  principle,  and  means  will  ha  afforded 
ot  evading  the  national  control  ot  foreign 
commerce  from  points  in  the  interior  of  a 
state.  There  must  be  transhipment  at  tiM 
seaboard;  and  if  that  may  be  made  the 
point  of  ultimate  destination  by  the  devica 
ot  separate  bills  ot  lading,  the  commero* 
will  be  given  local  character,  though  it  b« 
essentially  foreign. 

That  It  is  the  nature  of  the  traffic,  and 
not  its  accidents,  which  determines  ita 
character,  is  illustrated  by  Railroad  Com- 
miaslon  v.  Worthington,  supra.  A  rate  ot 
TO  cents  a  ton  waa  imposed  by  the  Com- 
mission on  what  was  called  "Lake-cargo 
coal"  from  a  coal  field  in  eastern  Ohio  to 
the  ports  of  Huron  and  Cleveland,  Ohio,  onn 
Lake  Eri^*for  carriage  thence  by  lake  ve*-!* 
sels.  Tbe  shipper  transported  the  coal  or- 
dinarily upon  bills  of  lading  to  himself,  or 
to  another  tor  himself,  at  Huron,  and  it 
appeared  that  the  coal  might  be  accumu- 
lated in  large  quantities  at  Huron,  and 
only  taken  out  of  the  accumulated  Iota 
from  time  to  time  for  the  purpose  of  ship- 
ment out  of  the  state.  The  rate  ot  TO 
cents,  however,  covered  not  only  tbe  trans- 
portation of  the  coal  to  Huron,  but  placing 
it  on  the  veasels  and  trimming  it  for  ita 
interstate  journey.  It  waa  held  that  ita 
transportation  to  Huron  was  an  Interatat* 
carrtaga. 

Mnch  sticas  was  laid  In  the  argument 
upon  the  fact  that  the  coal  waa  billed  only 
to  Huron.    Replying  to  the  contention  tba 
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court  Raid  tlwt  the  billing  of  the  coal  w&a 
not  neceesaril;  determinative,  citing  South- 
cm  P.  Terminftl  Co.  v.  loteratate  Com- 
neroe  Commiaaion,  supr^. 

Golf,  C.  4  a.  F.  R.  Co.  T.  Texas,  2M  U. 
8.  403,  SI  L.  ed.  640,  27  Sup.  a.  Rep.  390, 
ia  urged  u  sustaining  )l11  of  the  conten' 
tioiu  of  the  Sabine  Companf,  and  the  case 
waa  conaidered  ao  apposite  and  controlling 
that  the  aupreme  court  of  the  state  reated 
Ita  deciaioQ  entirely  upon  it  It  demaods, 
therefore,  a  careful  reriew.  It*  facta  were 
aa  follows:  Xbe  Hardin  Qrain  Company, 
doing  buainesa  in  Kanaaa  City,  Mlaaouri, 
liBViDg  made  a  contract  with  partiea  at 
Goldthwaite,  Texas,  for  the  delivery  ot  two 
carloads  of  com  at  that  place,  in  order  to 
comply  with  their  undertaking,  contracted 
to  purcbasB  of  the  Harroun  Cominiuioii 
Company,  who  were  also  doing  businet 
Kansas  City,  Missouri,  and  had  an  agent 
at  Texarkana,  Texas,  the  same  quantity 
of  corn,  to  be  delivered  at  the  latter  point. 
Tlie  com  with  which  the  Harroun  Commis- 
aion  Company  proposed  to  fulfll  their 
tract  was  aliipped  from  South  Dakota  to 
Texarkana,  Texas,  through  Kansas  City, 
Uitaonri.  It  waa  delivered  at  Texarkana, 
Texas,  in  accordance  with  the  agreement, 
2  to  the  Hardin  Grain  Company,  who  there- 
Jjupon  ahippcd  it  in  the  same  ears,  without 
'breaking  bu!k,»over  the  Texas  &  Pacific 
Itailway  and  it*  oonneeting  lines  to  Gold- 
tkwaite,  Texas.  Commenting  on  these  facts 
the  rapreme  court  of  the  state,  when  the 
ease  was  before  it,  said:  "Since  the  con- 
tract of  the  Hardin  Qrain  Company  with 
tbe  Initial  carrier  at  Texarkana  was  a  con- 
traet  for  transportation  wholly  within  this 
state,  tbe  question  resolves  itself  into  the 
Inqniry  whether  the  facts  just  stated  change 
tbe  ebaracter  of  the  transportation  and 
make  the  carriage  from  Texarkana  to  Gold- 
thwaite  a  part  of  an  interstate  shipment." 
The  court  decided  that  the  carriage 
from  Texarkana  to  Goldthwaite  "should  be 
deemed  independent  of  and  wholly  discon- 
nected from  its  transportation  to  Texas 
from  South  Dakota,  or  Kansas  City."  [97 
Tex.  B84.  28S,  78  S.  W.  495.]  In  other 
words,  tbe  court  divided  the  commerce  into 
two  parts:  one,  the  carriage  from  South 
Dakota  and  Kansas  City  to  Texarkana,  ter- 
minating by  the  delivery  of  the  corn  there 
to  the  Hardin  Grain  Company;  and,  one, 
which  the  court  regarded  as  independent  of 
knd  disconnected  from  the  other,  from  Tex- 
krkana  to  Ooldthwaite  upon  a  bill  of  lad- 
ing by  which,  the  railway  company  acknowl- 
edged the  receipt  from  the  Hardin  Grain 
Covipany  at  I^xarkana  with  orders  to  de- 
liver to  Baylor  &  Burnett  at  Galveston, 
TeiM.    This  carriage,  being  wholly  within 
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tlie    state,   was   pronounced   to   be   a   local 
shipment. 

1'bis  court  affirmed  the  judgment,  and  de- 
cided that  the  contract  between  the  Hardin 
Grain  Cuinpany  and  the  Harroun  Commis- 
sion Company  was  completed  in  accnrdanee 
with  its  terms  when  the  com  was  delivered 
to  the  Hardin  Company  at  Texarkana. 
"Then,  and  not  tOl  then,"  it  was  laid,  "did 
the  Hardin  Company  have  full  title  to  and 
control  of  the  com,  and  that  was  after  th» 
first  contract  of  transportation  had  been- 
completed."  Then,  and  not  till  tlien,  we' 
may  aay,  did  the  Hardin  Company  acqtiirr 
the  means  of  fulfilling  its  contract  with 
Saylor  t  Burnett;  and  then,  and  not  tiir, 
then,  did  it  start  to  fulfll  Its  contract  with™ 
Saylor  *  Burnett.  ,  This  was  the  deter-* 
mining  circumstance  both  In  the  supreme 
court  of  Texas  and  in  this  court.  It  cansed 
the  supreme  court  of  Texas  to  decide  that 
the  carriage  of  the  com  from  Texarkana 
to  Goldthwaite  should  be  deemed  independ' 
ent  of  and  wholly  disconnected  from  ita 
transportation  to  Texaa  from  South  Dk' 
kota,  or  Kansas  City.  It  caused  this  court, 
in  effect,  to  adopt  that  ruling  and  to  con- 
sider the  com  not  at  any  time  to  be  that 
of  Saylor  &  Burnett  until  it  was  started 
from  Texarkana  to  Goldthwaite.  It  ap- 
peared that  the  com  remnined  five  day* 
in  Texarkana,  and,  considering  the  bearing 
of  this  fact  and  the  other  facta,  it  was 
said:  "The  Hardin  Company  was  under 
no  obligation  to  ship  it  farther.  Tt  could- 
in  any  other  way  it  saw  fit  have  provide* 
corn  for  delivery  to  Saylor  a  Burnett,  and 
unloaded  and  used  that  car  of  com  in  Tex- 
arkana. It  must  be  remembered  that  th« 
com  was  not  paid  for  by  the  Hardin  Grain 
Compajiy  until  ita  receipt  hi  Texarkana. 
It  was  paid  for  on  receipt  and  delivery  to 
the  Hardin  Grain  Company.  Then,  and 
not  till  then,  did  the  Hardin  Grain  Com- 
pany have  full  title  to  and  eontrot  ot  tha 
corn,  i^nd  that  was  after  the  first  contract 
of  transportation  had  been  comp1ete<f." 

It  is  manifest  that  these  facts  were  the 
determining  ones,  and  the  history  of  th* 
corn  prior  to  its  arrival  at  Texarkana  waa 
put  aside  as  irrelevant,  and  the  controlling 
fact  decided  to  be  that  com  belonging  tv 
the  Hardin  Grain  Company  was  shipped 
from  Texarkana  to  Goldthwaite,  a  strictly 
local  shipment.  This  was  the  view  taken 
of  the  cose  In  Railroad  Commission  «. 
Worthington,  225  U.  8.  101.  sn  L.  ed.  1004, 
32  Sup.  Ct.  Rep.  853.  Tt  t  t.  there  urge* 
to  sustain  tbe  contention  that  the  manner 
of  billing  was  controlling  of  the  character 
of  tbe  commerce.  The  contention  was  re- 
jected, and,  distinguishing  the  case  an  A 
ipeaking  <rf  its  facts,  the  court  aaid:  "Tho 
faots  showed  that  tha  corn  waa  carried  np- 
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on  a  bill  of  lading  from  Hudson  [Sontli 
S  Dakota]  to  Texarkana,  and  that  after- 
rvarda,  soma  Ave  ia,jB  later.'it  was  aliipped 
from  Teiarkana  to  Qoldtbwaite,  both 
points  in  the  Btat«  of  Texas.  This  nas 
held  to  be  ftn  intrastate  shipment,  unaf- 
fected b7  the  fact  that  the  abipper  intend- 
ed to  reahip  the  corn  from  Texarkana  to 
Ooldtbuaite,  for,  as  this  court  held,  the 
oom  had  been  carried  to  Texarkana  upon 
a  contract  for  interstate  shipment,  and 
the  rCBbipment  five  dajrs  later  upon  a  new 
contract  waa  an  independent  intrastate 
■bipment.''  Distinguiabiag  the  ease,  it  was 
aaid:  "It  is  evident  from  this  atatement 
of  facta  that  the  case  ia  quite  different 
tTom  the  one  under  conai deration.  There 
a  new  and  independent  contract  for  intra- 
atate  shipment  waa  made,  the  interstate 
transportation  having  been  completely  per- 
formed." 

The  facts  in  the  ease  at  bar  are  different. 
The  lumber  waa  ordered,  manufactured,  and 
shipped  for  export.  And  we  say  "shipped," 
for  we  regard  it  of  no  consequence  that 
the  Sabine  Company  had  no  concern  or  con- 
nection with  it  after  it  reached  Sabine. 
Its  relation  to  the  abipment  waa  a  per- 
fectly natural  one,  and  did  not  change  the 
relation  of  the  Powell  Company  to  it,  and 
make  tbe  lumber  other  than  lumber  pur- 
ehaaed  at  Ruliff,  and  started  from  there  in 
tranaportation  to  a  foreign  destination. 
The  findings  are  explicit  and  circumstantial 
aa  to  this.  And  the  shipment  was  not  an 
Isolated  one,  but  typical  of  many  others, 
wbich  conatituted  a  commerce  amounting 
In  tbe  year  1905  to  14,667,670  feet  of  lum- 
ber, and  in  the  year  1908,  39,654,000  feet. 
Nor  waa  there  a  break,  in  the  aenae  of  the 
Interstate  commerce  law  and  tbe  cited 
cases,  in  the  continuity  of  the  transporta- 
tion of  the  lumber  to  foreign  countriea  by 
the  delay  and  its  transhipment  at  Sabine, 
Swift  *  Co.  T.  United  SUtes,  J9Q  U.  8. 
375,  40  L.  ed.  S18,  2S  Sup.  Ct  Hep.  270. 
Nor,  as  we  have  seen,  did  tbe  absence  of  a 
definite  foreign  deatinatiou  alter  the  char- 
acter of  the  shipments. 

Judgment  reversed  and  case  remanded 
for  further  proceedings  not  incona latent 
with  this  opinion. 


OIT  V.  8.  100.) 

GUARDIAN  ASSURANCE  COMPAITT  OF 

LONDON,  Limited,  Plff.  in  Err., 

DOMINGO  QUINTANA. 

Appeal  asd  Ebbob   Q   1126*)  —  AnrKii- 
ANCE  on  Motion— FBI voLOUB  Quxstion 
— DiecBBTionABr  Mathkb. 
1.  The   aole   asserted   error   raised   on   a 

writ  of  error  from  the  Federal  Supreme 


Court  to  the  district  court  of  the  United 
States  for  Porto  Kico  cannot  be  said  to  ba 
BO  wholly  frivolous  and  unsubstantial  as 
to  require  on  affirmance  of  the  judgment  h^ 
low  on  motion,  where  it  is  grounded  upon 
the  refusal  of  defendant's  request  to  con* 
tinue  a  cause  set  for  trial  on  the  fourth 
day  after  a  mistrial,  he  basing  such  re- 
quest upon  the  physical  impoaaibility  of 
bringing  back  in  time  to  be  beard  the  wit^ 
nessee  who,  in  reliance  upoo  what  la 
claimed  to  be  a  long-eatabliahed  practice 
to  put  auch  cases  over  the  term,  have  been 
discharged  and  permitted  to  depart  for 
their  homes,  since  such  aaaertion  preaenta 
a  substantial  question  of  the  abuse  of  tbe 
trial  court's  discretion. 

[Ed.  NDtB.— For  other  cbms,  sea  Appeal  and  Br- 
ror,  Cent-  Dig.  11  3M.  4429-l«l ;    Doc.  DU-  i  llM.'l 

Exceptions,  Bill  or  d  32*) — Sbttlemeut 

— Deatb  op  Xbial  Judqi. 

2.  A  controversy  over  tbe  settlement  of 
a  bill  of  exceptions  in  a  case  tried  befora 
a  judge  of  the  district  court  of  the  United 
States  for  Porto  Rico,  the  hearing  of  which 
was  continued  because  of  bia  iUncss,  and 
which  remained  unacted  upon  at  hi  a  death. 


conferring  authority  upon  and  making  it 
the  duty,  if  possible,  of  any  judge  of  a  court 
In  which  a  case  was  tried,  or  the  succes- 
sor in  office  of  the  trial  judge,  to  allow  and 
sign  a  bill  of  exceptiona,  where  the  trial 
judge  waa,  by  reason  of  death,  aickness,  or 
other  disability,  unable  to  allow  and  sign 
such  bill. 

[Bd.  Note.'-For  other  cases,  sn  BxcepUona. 
Bill  or,  Cent.  Ofg.  H  Zl-O,  IM;    Dm.  Dig.  I  tt.*] 

Appeal  and  Ebbob  (|  783*)— Dismissal— 
1>ELAT   lit   Sbitliko  Bill  or  £xokf- 

3.  A  motion  to  dismiss  a  writ  of  error 
to  the  district  court  of  the  United  States 
for  the  district  of  Porto  Bico  for  the  want 
of  a  bill  of  exceptions  was  denied  without 
prejudice  to  a  renewal  of  the  motion  in 
caae  of  further  unreoaonable  delay,  where 
the  trial  judge,  after  continuing  the  hear- 


thereafter,  and  after  an  order  of  tbe  Fed 
eral  Supreme  Court  overruling  a  prior  mo- 
tion to  dismiss,  took  any  steps  to  have  the 
bill  settled  by  the  trial  judge's  successor 
in  office,  and  where  the  dismissal  might  oo- 

[Bd.    NotB.— For  otber  easaa,  ■••  Appeal   and 
Error.  Dec.  Dl(.  t  7»3.*] 

[No.  280.] 

Argued   JaauuT   6   and   7,    1913.    Decided 
January  27,  1913. 

JN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rioo  to  review 
a  judgment  entered  upon  a  verdict  in  favor 
of  plaintiff  In  an  action  on  a  policy  of  firs 
insurance.  Motion  to  diimisa  or  afiBrm 
denied  without  prejudice. 
The  facts  are  stated  in  the  opinion. 
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Measn.    I^ederlo    D.    HcKeonej,    J. 

BpaJding   Flumeiy,   uid   Williani  Uitz   for 
plaintiff   in   error. 
Messrs.  Clement  Xi.  Boiit£  and  Hector 

^E.  Scoville  for  defendant  in  error. 

S 

I*  "Mr.  Chief  Justice  inUto  delivered  the 
•pinion   of   the   court: 

In  IBll  defendant  in  error  moved  under 
rule  9  to  docket  and  diamiaa  the  writ  of 
•rror  for  failure  to  file  the  record.  Plain- 
tiff in  error  opposed  because  a  bill  of  ex- 
oeptlons  waa  jet  unsettled  in  the  bauds  of 
th«  court  below,  and  the  motion  was,  on 
April  3,  1911,  denied  "without  prejudice 
to  a  renewal  of  same  if  case  is  not  docketed 
within  a  reasonable  time  after  the  bill 
of  eiceptions  is  settled,"  Shortly  there- 
after, on  May  3,  1911,  ther«  was  filed  as 
a  transcript  a  paper  containing  the  plead- 

eings  and  certain  journal  entries  and  other 

■  documenta  purporting*to  relate  to  proeeed- 
ing*  had  In  the  cause  in  the  court  below, 
and  to  certain  etepe  stated  to  have  been 
taken  concerning  a  bill  of  eKceptions,  there 
being,  however,  no  such  bill  in  the  record. 
Putting  out  of  view  the  statements  made 
exhibiting  the  facta  and  circumstaDces 
which  gave  rise  to  the  reserving  of  an  ez- 
eeption,  and  the  preparation  of  a  bill  of 
exceptions,  and  the  effort  to  settle  the  same, 
and  looking  only  at  the  pleadings  and  jour- 
nal entries  properly  embraced  in  the  rec- 
ord, the  following  is   shown; 

The  suit,  on  November  29,  1910,  waa 
tried,  resulting  in  a  failure  of  the  jury  to 
agree.  On  December  2,  1910,  the  case  was 
set  for  retrial  at  10  a.  u.  on  the  follow- 
ing day.  When  the  case  was  called  for 
trial,  defendant  asked  a  postponement  "on 
account  of  the  short  time  at  bis  disposal 
to  prepare  the  defense  in  the  case,"  On 
this  request  being  denied  an  exception  was 
taken  and  the  counsel  for  the  defendant 
withdrew.  After  the  introduction  of  evi- 
dence for  the  plaintiff,  the  jury,  as  in- 
structed by  the  court,  returned  a  verdict 
tor  the  plaintiff,  upon  which  judgment  was 
entered.  It  is  to  this  judgment  that  the 
writ  of  error  is  directed,  it  having  been  al- 
lowed by  the  trial  judge  shortly  after  the 
trial,  a  supersedeas  bond  having  been  also 
approved  about  the  same  time.  The  as- 
signment of  error*  was  based  solely  on 
error  asserted  to  have  been  committed  in 
refusing  the  request  to  continue  the  case. 
It  appears  also  from  the  record  that  a  bill 
«f  exceptions  was  tendered  to  the  court  tor 
approval,  which  bill  presumably  contained 
a  statement  of  facts  connected  with  the  re- 
fuse of  the  continuance  which  were  relied 
upon  to  sustain  the  assignment  of  error 
made  on  tbat  subject. 


The  matter  ia  again  before  ns  on  a  mo- 
tion to  dismiss  because  there  is  nothing 
within  our  jurisdiction  to  review,  as  there 
is  no  bill  of  exceptions,  or  to  affirm,  be- 
cause of  the  wholly  frivolous  and  nnsub- 
stautial  character  of  the  ground  of  error 
relied  upon;  that  is,  the  failure  of  the 
court  below  to  grant  a  continuance-  § 

*  It  ia  obvious  that  these  propositions,? 
inherently  considered,  rest  upon  an  iden- 
tical foundation  (Deming  v.  Carlisle  Pack- 
ing Co.  decided  December  Z,  1S12  [£26  U. 
S.  102,  B7  L.  ed.  — ,83  Snp.Ct  Hep.  80]),  and 
ne  come  to  dispose  of  tb«m  in  tbat  aspect, 
coneidering  first  the  more  far-reaching  of 
the  two;  tbat  is,  the  asserted  frivolous 
character  of  the  error  relied  upon.  We ' 
must,  of  course,  approach  the  subject  upon 
the  assumption  that  it  Is  urged  upon  the 
hypothesis  tbat  Uib  record  ia  in  such  a 
state  as  to  justify  na  in  disposing  of  the 
matter.  This  assumption  must  be  indulged, 
because  if  it  is  not,  there  would  be  no  way 
of  testing  the  merits  of  the  contention, 
and  It  would  consequently  resolve  itself 
into  a  mere  change  in  the  form  of  stat. 
ing  tha  proposition  tbat  because  there  was 
no  bill  of  exceptions,  there  was  nothing  for 
consideration.  Coming  to  test  the  ques- 
tion of  the  frivolity  of  the  error  relied 
upon  in  the  light  (J  the  aasumption  just 
stated,  we  deem  it  necessary  merely  to  out- 
line the  facts  which  it  is  insisted  would 
have  been  disclosed  had  a  hill  of  exceptions 
been  settled,  as  follows:  After  the  fail- 
ure of  the  jury  to  agree,  in  reliance  upon 
what  was  asserted  to  be  a  practice  which 
had  prevailed  from  the  organisation  of  tha 
court,  where  there  had  been  a  disagreement 
of  the  jury,  to  carry  a  case  over  for  trial 
before  another  venire  at  the  following  term, 
the  witnesses  for  the  defendant  were  dis- 
charged and  allowed  to  depart  for  their 
homes;  and  on  the  assigning  of  the  case 
for  a  retrial,  the  request  for  continuance 
was  baaed  on  the  physical  impossibility  of 
bringing  the  witnesses  back  in  time  to  be 
heard,  and  to  enable  tbat  purpose  to  be  ac- 
complished a  continuance  of  five  days  waa 
prayed  and  refused.  Under  this  assumed 
state  of  facts  we  content  ourselves  with 
saying  that  there  is  no  room  for  holding 
that  the  assertion  of  error  based  upon  the 
refusal  to  continue  was  so  devoid  of  founda- 
tion as  to  be  merely  frivoloua  in  character. 
We  say  this  because,  while  the  elementary 
rule  Is  that  the  granting  or  refusing  of  a 
continuance  la  within  the  discretion  nf  aj 
trial  court, — a*  discretion  which  will  not? 
be  lightly  Interfered  with,— 'it  Is  equally 
elementary  that  where  it  la  manifest  tliat 
there  has  been  a  plain  abuse  of  discretion 
the  duty  to  correct  arise*. 
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ThU  bring!  lu  to  Uie  motion  to  diamiM; 
mnd  ita  determination  depends  on  the  laxta 
eonoerning  the  allc^[ed  bill  of  exceptions, 
and  whether  there  has  been  luch  laches 
on  that  subject  as  to  require  a  dismissal. 

The  mistrial,  the  sesignment  for  a  i 
trial,  the  application  for  a  continuance, 
and  its  refuaaj  and  the  reserving  of  an 
ception,  the  verdict  and  judgment  and  tbe 
■llonanee  of  tbe  writ  of  error  and  the 
tendering  of  a  bill  of  exceptions  on  the  sub- 
ject for  settlement,  as  ahonn  by  the  record, 
have  already  been  stated  in  detail  and  ve 
need  not  repeat  those  statements.  Certain 
Is  it  that  the  bill  remained  unsettled 
the  hands  of  the  court  when  the  previous 
order  of  this  court,  declining  to  dismiss  for 
want  of  Sling  of  the  record,  woa  entered. 
Indeed,  it  is  shotrn  by  the  record  that  on 
the  4tfa  of  April,  1911,  the  day  after  the 
previous  application  to  dismiss  because  of 
tbe  want  of  a  bill  of  exceptions  was  by  this 
court  denied,  the  court  below  entered  the 
following  order: 

"In  view  of  the  illneM  of  the  judge  of 
this  court  it  is  hereby  ordered  that  the 
allowance  and  approval  of  the  hill  of  ez- 
eeptiona  in  tbe  above-entitled  cause,  here- 
tofore tinder  consideration,  is  hereby  con- 
tinued over  to  the  approaching  April  term 
of  this  court." 

It  Is  conceded  by  counsel  for  both  parties 
that  Judge  Jenkins,  who  thus  continued 
the  bearing  of  the  coutroversf,  never 
ther  acted  upon  the  matter,  because  shortly 
after  he  left  Porto  Rico  for  the  United 
States,  where  be  remained  until  his  death 
In  the  following  June.  It  is  libewiM 
ceded  that  tbe  successor  in  ofBee  to  Judge 
Jenkins — Judge  Charlton — was  appointed 
and  held  the  court  from  August  14.  1911, 
Birtll  October  7,  IBll,  and  a  further  term 
from  October  B,  1911,  until  April  13,  1912. 
SThere  Is  also  a  eerttftcate  of  the  olerk  con- 
s'tained'in  the  motion  papers  to  the  effect 
that  no  steps  were  taken  by  anyone  to  pro- 
eare  action  by  Judge  Charlton  looking  to 
the  settlement  of  the  bill  of  excepts 
And  it  is  the  neglect  during  the  time  stated 
to  press  for  a  settlement  of  the  bill  of  ex- 
ceptions by  Judge  Charlton  which  forms  the 
basis  of  the  lacbes  wbieh  it  is  insisted 
quires  a  dismissal  of  the  writ  of  en 
While  insisting  on  lacbes,  it  ia  admitted 
(citing  Hume  v.  Bowie,  148  U.  S.  245,  253, 
37  L.  ed.  438,  440,  13  Sup.  Ct.  Rep.  SS2) 
that  if  there  was  no  legal  possibility  of  hav- 
ing the  bill  of  exceptions  settled,  and  the 
right  thereto  was  lost  without  any  fault 
on  tbe  part  of  tbe  plaintiff  in  error,  the 
duty  would  obtaiu  to  grant  a  new  trial. 

Passing  tbe  consideration  of  whether  the 
provisions  of  S  219  of  the  Code  of  Civil  Pro- 


cedure of  Porto  Blco,  copied  in  tbe  margin,! 

are  applicable  to  the  district  court  of  tha 
United  States  for  Porto  Rioo  (see  Ex  part* 
Chateauga;  Ore  t  Iron  Co.  128  U.  5.  G44, 
32  L.  ed,  509,  9  Sup.  Ct.  Rep.  160),  and 
whether,  if  applicable,  the  adoption  of  rules 
on  the  subject  was  essential  to  give  it  full 
effica^,  we  are  of  opinion  that  g  fiG3  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  690),  also  copied  in  the  margin4|g 
conferred  autbori^>an<l  made  it  the  duty," 
if  possible,  of  any  judge  of  the  court  below, 
successor  in  office  to  Judge  Jenkins,  to  con- 
sider and  settle  the  controversy  concerning 
the  bill  of  exoeptioDB.  Although  of  this 
opinion,  we  do  not  think  our  duty  exacts 
under  tbe  circumstances  of  this  case   that 

tA  judge  or  judicial  officer  may  settle 
and  sign  a  bill  of  exceptions  after  as  well 
as  before  he  ceases  to  be  such  judge  or 
judicial  officer.  If  such  judge  or  judicial 
officer,  before  the  bill  of  axceptiona  is  set- 
tled, dies,  is  removed  from  ollice,  becomes 
diequalilied,  is  absent  from  said  island,  or 
refuses  to  settle  the  bill  of  exceptions,  or 
if  no  mode  is  provided  by  law  for  the  set- 
tlement of  the  same,  it  shall  be  settled  and 
certified  in  such  manner  as  the  Supreme 
Court  may  b^  its  orders  or  rules  direct. 
Judges,  judicial  olGcers,  and  the  Supreme 
Court  shall  respectively  possess  the  same 
power,  in  settling  and  certifying  statements, 
as  is  by  this  section  conferred  upon  them  in 
settling  and  certifying  bills   of  exceptions. 

{That  a  bill  of  exceptions  allowed  in  an^ 
cause  shall  t>e  deemed  sufficiently  authenti- 
cated if  signed  by  tbe  judge  of  the  court 
in  which  the  cause  was  tried,  or  by  tbe 
presiding  jndge  thereof  if  more  than  ona 
judge  sat  at  tne  trial  of  the  cause,  without 
any  seal  of  the  court  or  judge  annexed 
thereto.  And  in  case  the  judge  before  wbom 
the  cause  bos  heretofore  been  or  may  here- 
after be  tried  is,  b^  reason  of  death,  sick- 
ness, or  other  disability,  unable  to  hear  and 
pass  upon  the  motion  for  a  new  trial,  and 
allow  and  sign  said  bill  of  exceptions,  then 
the  judge  who  succeeds  such  trial  judge, 
cr  any  other  judge  of  tlie  court  in  which  Uie 
cause  was  tried,  holding  such  court  there- 
after, if  the  evidence  in  such  cause  has 
been  or  is  taken  in  stenograpliie  notes,  or 
if  the  said  judge  is  satisfied  by  any  other 
means  that  be  can  pass  upon  such  motion 
and  allow  a  true  bill  of  exceptions,  shall 
pass  upon  said  motion  and  allow  and  sign 
such  bill  of  exceptions;  and  his  rulins  upon 
soch  motion  and  allowance  aud  signing  of 
such  bill  of  exceptions  shall  be  as  valid  as 
if  such  ruling  and  allowance  and  signing  of 
such  bill  of  exceptions  had  been  made  hy 
tbe  judge  before  whom  such  cause  was 
tried;  but  in  case  said  judge  is  satisfled 
that,  owing  to  the  fact  that  he  did  not  pre- 
side at  the  trial,  or  for  any  other  cause, 
that  he  cannot  fairly  pass  upon  said  mo- 
tion, and  allow  and  sign  said  bill  of  excep- 
tions, then  he  may  In  his  discretion  grant 
a  new  trial  to  the  party  moving  therefor. 
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w«  dinniu  for  tha  wuit  of  ft  bill  ol  eccep- 
tioiu.  On  the  eoaXruj,  we  are  of  opinion 
ttiAt  our  duty  ie  to  afford  an  opportunity 
tu  the  parties  to  ftTftil  of  the  proviiions  of 
fiev.  Stat,  g  963,  lo  that  the  Tecord  maj  be 
completed,  to  the  end  that  the  merits  of 
the  writ  of  error  may  be  diapoeed  of.  Brief- 
]j  atated,  we  reach  tbii  condueion  for  the 
followiog  reaaoiiH:  (1)  because  we  thinlt 
there  is  no  just  ground  for  treating  our 
preTJoua  order  as  an  afflrmative  directiou 
to  seek  the  settlement  of  the  bill  of  ei- 
cepttons  from  the  succeasor  in  office  of 
Judge  Jenkins,  because  at  the  time  that  or- 
der was  entered  Judge  Jenkina  was  dis- 
charging his  duties,  and  In  fact  the  order, 
eontiouing  over  the  term  the  settlement 
of  the  bill  of  exceptions,  was  made  by  him 
while  the  previoua  motion  to  dismiss  was 
here  under  consideration;  (2)  because 
there  was  some  reason  for  conaidering  that 
the  provision  of  thd  Porto  Ricau  Code 
to  which  we  have  referred  did  not  apply 
eto  proceedings  in  the  court  t>e1ow,  and  there 
•  was  also  some  room  for  reasonable  doubt 
as  to  whether  the  proviaiona  of  Rev.  Stat. 
I  093,  governed  the  matter  in  hand,  there- 
by rebutting  the  inference  that  the  mere 
failure  to  apply  to  the  succeaaor  of  Judge 
Jenkins  for  a  settlement  of  the  bill  of  ex- 
ceptions was  either  a  waiver  of  the  writ 
of  error  or  an  election  to  stand  upon  the 
imperfect  record  as  filed  in  this  court,  with- 
out reference  to  the  settlement  of  the  bill 
ef  exceptions;  (3)  because  the  delay  in 
ths  settling  of  the  bill  of  exceptions  ob- 
viously, in  part,  at  least,  arose  frora  the 
objection  of  defendant  in  error,  plaintiff 
below,  who,  equally  with  plaintiff  in  error, 
took  no  steps  after  the  order  of  this  court 
overruling  the  prior  motion  to  dismiss  and 
ttie  death  of  Judge  Jenkins,  to  have  tbe  bill 
■•ttled  by  his  successor;  (4)  because  the 
failure  of  the  court  to  instruct  a  vardict 
OD  tha  flrat  trial  and  tbla  disagreement 
of  tbe  jury  all  serve  to  indicate  that  tiie 
defense  may  not  have  been  wholly  devoid 
of  merit;  and  (6)  because  if  the  facts 
stated  extraneous  to  the  raoord  conoem- 
ing  the  bill  of  exoeptions,  which  we  have 
noticed  lor  the  purpose  of  the  motion  to 
affirm,  be  taken  as  true,  it  might  result 
that  a  dismissal  for  want  of  a  settlement 
of  tbe  bill  of  exceptions  would  occasion 
injustice,  amounting  to  a  possible  condem- 
nation without  a  reasonable  opportunity 
to  be  beard.  Indeed,  the  admonition  which 
arises  from  this  last  consideration  is  eo- 
gantly  re-enforeed  when  tbe  subject-matter 
to  which  the  bill  of  exceptions  related,  tbe 
mere  refusal  to  grant  a  continuance,  ia 
taken  into  view,  and  the  long  delay  and 
loh  followed  in  set- 


tling the  bill  of  exoeptions  are  borne  In 

We  shall  therefore  refuse  the  motion 
both  to  dismiss  and  affirm,  without  preju- 
dice, however,  to  the  right  to  renew  the 
same  unless  plaintiff  in  error  within  a  rea- 
sonable time  applies  to  and  diligently  seeks 
the  settlement  of  the  bill  of  exceptions  at 
tlie  hands  of  tbe  successor  in  oflice  of  Judge 
Jenkins,  or  any  judge  empowered  by  as- 
signment or  otherwise  to  discharge  thej 
duties  of*a  judge  of  the  court  below.t  And!* 
we  further  direct  that  the  bill  of  exeep- 
ceptions  when  settled  shall  he  promptly  in- 
cluded In  a  supplementary  transcript  of 
record,  or  the  reasons  for  a  failure  to  set- 
tle the  bill,  tf  the  Judge  below  finds  it  Im- 
poBsible  to  do  so,  he  certified  to  this  court. 

Motion  to  dismiss  or  affirm  denied  with- 
out prejudice. 


tm  o.  ft  IN.) 

FREDERICK  DcBARY  &  COMPANY, 

Plffs.  In  Err., 

STATE   OF   LOUISIANA- 

CoMUBBcE  (I  «•>— Ik  IirroziCATiRo  Liq- 
uoae— Sales  iii  OniaiifAi,  PACKAOsfr— 
WiLsos  Act. 

Sales  within  a  state  in  the  original  pack- 
ages of  intoxicating  llquora  imported  from 
foreign  countries  may  he  subjected  to  a 
state  license  tax  imposed  in  the  exercise 
of  the  police  power,  in  view  of  tbe  provi- 
sions of  the  Wilson  act  of  August  8,  ISSC 
(28  Stat,  at  L.  ai3,  chap.  728,  U.  S.  Oomp. 
SUt.  leoi,  p.  8177),  subjecting  to  laws 
so  enacted  all"  intoxicating  liquors  ar- 
riving in  the  state  to  tbe  same  extent  as 
liquors  produced  therein. 

[Ed.  yate.—ToT  other  cues,  sea  Commsrae, 
Cent.  Dl|.  II  JO,  tl ;    Deo.  QIg.  I  41.'] 

[No.  ees.] 

Submitted  January  10,  1B13.    Decided  Jan- 
uary ST,  JB13. 

IN  EBROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  ju<^ment 
which,  reversing  a  judgment  of  the  Civil 
District  Court  for  the  Parish  of  Orleans, 
enforced  a  state  license  tax  upon  sales  In 
the  original  packages  of  intoxicating  11' 
quors  imported  from  foreign  coun  tries. 
Affirmed. 


Absence  from  the  Island  of  the  Tfnit«d 
States  District  Judge,  and  for  tha  Trial  of 
Cases  in  the  Event  of  tbe  Diaquallflcatioa 
of  or  Inabili^  t«  Act  by  the  Bald  Judge." 


I*  twlo  &  1  mncssa  In  Dec.  A  A 
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S3  8UPREUX  COURT  BEFOSTER. 


OoT.  Itei^ 


Sm  «una  ettM  below,  J30  Ia.  1090,  ss 
Bo.  S62. 

Mcflsra.  J.  D.  ROHM,  WllUun  Grant, 
had  William  B.  Orant  tor  plaintiff!  in  or- 

Hr.  B.  G.  FleBMint,  Attorney  General 
of  LonieUna,  and  Messn.  William  W.  Wei- 
terfield  and  Edward  Bigbtor  for  defendant 


•*  •Uemorandum    opioion,    tij    direetion    of 
the  oourt,  by  Mr.  Chief  Juatlca  Wlilt«: 

DeBary  &  Conpany  aeek  the  raveraal  of 
a  judgment  for  the  amount  of  a  licente  tax 
(act  No.  176  of  1908,  SeasioD  Act*  of  tliat 
year,  p.  23S)  for  engaging  "in  the  buai- 
nees  of  diapoeing  of  alcobolia  liquoie  in 
leaa  quantitiee  than  6  gallona."  It  wae 
oonceded  below  that  the  busineei  for  which 
the  license  waa  exacted  consieted  only  in 
the  Bale  in  the  original  paekagea  of  for- 
eign wine  or  liquor,  some  of  which  was 
imported  through  the  port  of  New  York  and 
some  through  the  port  of  New  Orleans,  a 
portion  of  tbat  which  was  brought  into  the 
port  of  New  Yorii  having  been  etored  and 
■ubaequently  ehipped  to  New  Orleana.  The 
court  below  held,  firat,  that  imposing  the 
license  was  an  exertion  by  the  state  not 
only  of  ita  rsTcnue  poweie,  but  of  its  police 
authority,  brought  into  play  for  the  pur- 
pose of  regulating  the  sale  of  liquor.  In 
eosaequence  of  the  proTisione  of  the  act 
of  Congress  known  ss  the  Wilson  act  (26 
SUt.  at  U  SIS,  chap.  728,  U.  S.  Comp. 
Stat.  1(K)1,  p.  3177),  and  the  decisions  of 
this  court  interpreting  and  applying  the 
sane,  it  was  therefore  held  that  the  sale 
of  imported  liquor  in  the  original  pack- 
ages was  subject  to  state  regulation  and 
bence  the  license  was  valid;  second,  that 
even  if  the  Wilson  aet  did  not  concern  li- 
H  quor  imported  from  a  foreign  country, 
•  nevertheless  the  license  waa  valid  because 
•ome  of  the  liquor  eold  had  been  shipped 
to  Louisiana  from  the  state  of  New  York 
after  its  importation  from  a  foreign  coun- 
try. 

Without  considering  the  second  proposi- 
tion, we  think  the  construction  given  to 
the  Wilson  act,  upon  which  the  first  propo- 
sition rests,  was  so  ohviously  the  result 
of  the  text  of  that  act  as  interpreted  by 
the  decisions  of  this  court  as  to  leave  no 
room  for  controversy.  Pabst  Brewing  Co. 
V.  Crenshaw,  198  U.  S.  17,  49  L.  ed.  925, 
25  Sup.  Ct.  Rep.  652;  American  Exp.  Co.  v. 
Iowa,  IBS  U.  8.  133,  49  L.  ed,  417,  25  Sup. 
Ct  Rep.  182;  Vance  v.  W.  A.  Vandercook 
Co.  170  U-  B.  438,  42  L.  ed.  1100.  18  Sop. 
Ct.  Rep.  674;  Rhodes  v.  Iowa,  170  U.  8. 
412,  42  L.  ed.  108S,  13  Sup.  Ct.  Rep.  604; 
Be  Bahrer,  140  U.  8.  645,  35  L.  ed.  572, 
11  Sup.  Ct  Rep.  805.    It  Is  true  that  the 

*For  otbar  nuei  sea  ume  tools  Aim 


controversies  whieh  were  passed  upon  in 
the  cited  cases  concerned  not  liqnors  im- 
ported into  the  United  States  from  tor^ 
eign  countries,  hut  only  liquors  which  had 
lieen  brought  in  from  one  state  to  another. 
But  this  fact  cannot  be  held  to  distinguish 
this  case  from  the  previous  decisions  with- 
out giving  effect  to  a  distinction  without  a 
difference.  To  hold  that  liquors  brought 
into  a  state  from  a  foreign  country  do  not 
lieeome  subject  to  the  state  police  power 
until  sold  in  tlie  original  packages  would 
certainly  conflict  with  the  command  of  the 
statute  that  "all"  liquors  "transported  Into 
any  state  or  territory,  or  remaining  there- 
in for  use,  consumption,  sale,  or  storage 
therein,  shall,  upon  arrival  in  such  stata 
or  territory,  Iw  subject  to  the  operation 
and  effect  of  the  laws  of  such  state  or  ter- 
ritory ...  as  though  such  liquids  or 
liquors  bad  been  produced  in  such  state  or 
t«rritor7,  end  shall  not  tie  exempt  there- 
from by  reason  oE  Iwing  introduced  thereia 
in  original  packages  or  otherwise."  The 
word  "all"  causes  a  consideration  of  the 
point  of  origin  of  the  liquors  transported 
to  be  wholly  negligible,  and  this  Irresistible 
conclusion  as  to  the  meaning  of  the  text 
is  rendered  if  possible  clearer  t^  a  consid- 
eration of  the  intent  of  Congress  io  enact- 
ing the  Wilson  law.  In  reason  it  is  certain 
that  the  purpose  which  led  to  the  en- 
actment of  the  law  was  to  give  the  severalS 
^states  power  to  deal  with  all  liqnors  eom-7 
ing  from  outside  their  limits  upon  arrival 
and  before  sale,  thus  rendering  the  stale 
police  authority  more  complete  uid  effl- 
eacIoUB  on  tlie  subject, — a  purpose  which 
would  be  plainly  set  at  naught  by  exempt- 
ing liquors  brought  into  a  state  from  a 
foreign  country  from  the  operation  of  tbe 
statute.  Indeed,  to  adopt  the  coustruetion 
urged  would  not  only  give  rise  to  the  eon- 
tradletions  which  the  analysis  of  the  a(w- 
tentions  thus  make  plain,  but  would  com- 
pel us  to  say  that  Congress  intended  by  tlM 
Wilson  law  to  confer  upon  foreign  pr<^ 
dueera  of  liquor  a  right  which  was  specific 
ally  denied  to  liquor  of  domesUe  pradn^ 
tlon. 

Affirmed. 


(m  U.  B.  IM.) 

JOHN  A.  JOHNSON,  AppL, 


Eabeab  CoBPtJS  (I  32*)  —  ExisTENcn  or 

OBDINABT    REUEDf. 

1.  Habeas  corpus  is  not  ordinarily  avail- 
able to  teat  in  advance  of  trial  the  con- 
stitutionality of  a  statute  under  which  the 
petitioner  was    indicted,   but   the  orderly 
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JOHIJSON  V.  HOY. 
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eoaree  of  the  trial  iTionld  be  pursued  and 
the  uaaal  remedies  exhausted. 

{Bd.  Val»^~foT  other  eem.  (••  Hkbeai  Oer- 
poa.  Cent.  Dl|.  |  »:    Dec.  Dig.  1  S!.*l 

Habeas  Coapns  (|  10*) — Appeal— Review 

in     Habeas     Cobpds     Pboceedinq  — 

CHASnED   CoifDiTTons. 

S.  A  requirement  of  ezceaiive  bsil  on  pro- 
hibitive conditions  cannot  be  urged  aa  m 
reason  for  according  the  accused  a  bear- 
ing as  to  the  constitutionality  of  the  stat- 
ute under  which  he  was  indicted  on  an  ap- 
peal from  an  order  deny ine  relief  by  habeaa 
corpus  in  advance  of  trial,  where,  since 
the  appeal,  be  has  given  bond  and  has  been 
released  from  arrest  under  the  warrant  is- 
sued on  the  indictment, 

CBd.  Note.— ror  other  casoo,  om  Habeaa  Oor- 
pua.  Cent.  Dls.  1  10;    Dm.  Dli.  1 10.*] 

INo.  842.] 

Argued  and  submitted  Jannarj  7  and  8, 
1913.     Decided   Februaij  3,   1913. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
ol    Illinois    to    review    an    order    denying 
A  writ   of   habeas    corpus.      Dismissed   for 
want  of  jurisdiction. 
The  facts  are  atated  In  the  opinion. 
Mr.  Benjamin  O.  Bachrach  for  appel- 
Uut. 
e     Bollcitor  Oeneral  Bnllitt  for  appellee. 

*      Mr.  Justice   IdUnar  delivered   the  opin- 
ion of  the  court: 

On  November  7,  1912,  Johnson  was  in- 
dicted for  a  violation  of  the  white  slave 
traffic  act  (36  Stat,  at  L.  82S,  chap.  395, 
U.  S.  Comp.  BUt.  Supp.  ISll,  p.  1343). 
He  was  arrested,  and  the  eonrt  fixed  his 
bail  at  f30,000,  but  declined  to  accept  sa 
■uretj  anyone  who  was  Indemnified  against 
losa,  or  to  permit  the  defendant  to  deposit 
eash  in  lieu  of  bond.  The  defendant  there- 
upon applied  for  a  writ  of  habeas  corpus  on 
the  ground  (1)  that  exceasive  bail  was  re- 
quired, on  terms  onerous  and  prohibitive, 
and  12)  that  tbe  act  under  which  he  had 
been  indicted  was  unconstitutional  and 
Toid.  After  a  hearing  the  petition  was 
denied  and  he  appealed  to  thia  court,  where 
a  motion  was  made  that  he  be  admitted  to 
bail  pending  the  hearing.  This  wa*  resisted 
hy  the  Solicitor  General,  and,  before  a  de- 
dsion  thereon,  was  abandoned.  On  appel- 
lant's motion  the  caae  was  advanced,  to 
be  beard  with  others  involving  tbe  con- 
stitutionality of  tbe  same  act.  The  defend- 
ant's counsel  took  part  in  the  argument  of 
that  question,  January  S,  1S13,  From  an 
^affldavit  attached  to  the  brief  of  the  govem- 
■  ment,  submitted  at  that  time,  it'appesrs 
that,  on  November  15,  1012,  Johnson  lia<l 
given  bond,  wltich  had  been  approved  by  the 


district  judge,  and  bad  been  released  from 
arrest  under  tbe  indietmenL  The  petitioner 
insists  that  the  release  on  bail  was  known 
to  the  government  when  the  motion  to  ad- 
vance was  made,  and  not  then  having  been 
urged,  be  is  now  entitled  to  a  decision  on 
tbe  constitutional  question  argued,  so  that, 
if  in  his  favor,  he  would  avoid  re-arrest  and 
trial. 

The  writ  of  habeaa  corpus  is  not  intend- 
ed to  serve  tbe  office  of  a  writ  of  error 
even  after  verdict;  and,  for  still  stronger 
reasons,  It  is  not  available  to  a  defendant 
before  trial,  except  in  rare  and  exceptional 
cases,  as  painted  out  in  £z  parte  Koyall, 
117  U.  8.  241,  28  h.  ed.  8QS,  Q  Sup.  Ct.  Rep. 
734.  This  is  an  effort  to  nullify  that  rule, 
and  to  depart  from  the  regular  course  of 
criminal  proceedings  by  securing  from 
thia  court,  in  advance,  a  decision  on  an  is- 
sue of  law  which  tbe  defendant  can  raise 
ia  the  district  court,  with  tbe  right,  if 
eonvicted,  to  a  writ  of  error  on  any  ruling 
adverse  to  his  contention.  That  the  or- 
derly course  of  a  trial  must  he  pursued 
and  tbe  usual  remedies  exhausted,  even 
where  the  petitioner  attacks  on  habeas  cor- 
pus the  constitutionality  of  the  statute 
under  which  he  was  indicted,  was  decided 
io  Glasgow  V.  Moyer,  225  U.  8.  420,  fiS  L. 
ed.  1147,  32  Sup.  Ct  Rep.  753.  That  and 
other  similar  decisions  have  so  definitely 
established  the  general  principle  as  to 
leave  no  room  for  furtber  discussion.  Rig- 
gins  V.  United  States,  199  U.  8.  547,  60 
L.  ed.  303,  20  Sup.  Ct.  Rep.  147. 

It  is  claimed,  however,  that  the  defend- 
ant was  required  to  give  excessive  bail,  on 
prohibitive  conditions,  and  that  this  fact, 
in  connection  with  the  attack  on  the  valid- 
ity of  the  statute,  takes  tbe  caae  out  of 
the  genera]  rule  and  brings  it  within  the 
exceptional  cases  referred  to  in  Ex  part* 
Royall,  supra,  so  as  to  give  petitioner  tbe 
right  ia  this  hearing  in  advance  of  a  trial. 
But  even  if  It  could  be  claimed  that  the 
facts  relied  on  presented  any  reason  for 
allowing  him  a  hearing  on  the  constitu- 
tionality of  the  act  at  this  time,  ' 
fendant  would  not  be  entitled*ta  t 
fit  of  the  writ,  because,  since  the  appeal, 
he  has  given  bond  in  the  district  court, 
and  has  been  released  from  arrest  under 
tbe  warrant  issued  on  the  indictment.  He 
is  no  longer  in  the  custody  of  the  marshal 
to  whom  the  writ  is  addressed,  and  from 
whose  custody  he  seeks  to  be  discharged. 
The  defendant  is  now  at  liberty,  and  hav- 
ing secured  the  very  relief  which  the  writ 
of  habeas  corpus  was  intended  to  alford  to 
those  held  under  wsrrants  issued  on  in- 
dictments, the  appeal  must  be  dismissed. 


□e,  the  de-9 
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t  83  8UPREMB  COURT  BBFORTEB. 

(tn  U.  8.  K>.) 

JOHM  E.   8C01T,   Plff.   in  Brr., 


CHARLES  P.  LATTia  and  Robert  Green. 


1.  Thera  ig  no  room  for  vny  inferense 
that  ao  island  wai  not  in  eiiBt«noe  at  the 
time  of  the  goveranent  survey  of  1888  Im- 
cause  the  Geld  notes  and  plat  make  no  men- 
tion of  it,  where  such  island  has  an  area 
of  nearly  140  acrea,  has  welt-deSned  banka 
liiinE  from  3  to  5  feet  above  high  water,  is 
largely  covered  with  a  growth  oi  wild  gras*, 
aage  brush,  and  Bmall  timber,  bean  un- 
doubted evidence  of  permanener,  and  con- 
cededly  waa  in  its  present  oondition  onlf 
twelve  vearH   after  the  survey. 

[Ed.  Note.— For  other  canH.  ■•«  Bvldaooe, 
Cent.  Dig.  11  et.  a,  103 ;    Deo.  DIs.  |  (T.*I 

PnBLio  L&NDB  ((  26*)— SuKvxT— Erbou. 

2,  'lite  error  In  omitting  an  iiland  In  a 
navigable  atream  from  the  fleld  notes  and 
plat  of  the  goTemment  survey  of  18B8  did 
not  devest  the  United  States  of  title,  or 
interpose  any  obstacle  to  a  subsequent  eur- 
vty  of  the  island. 

[Bd.  NotB.— Tor  uVbn  «■«■.  se<  Publlo  lAodi. 
CuiL  Dig.  ii  ar,  U;    Dec  Dig.  |  ».•] 

Navioablk  Watebs  (I  86*)  — Tnrx  to 
Bid  or  NAvieAnLc  Stbbuc— Erraor  or 
Statehood, 

8.  Upon  the  admission  of  Idabo  to  atata- 
bood  the  ownership  of  the  bed  of  the  Snake 
river  on  the  Idaho  side  of  the  thread  of 
that  stream,  which  forms  the  state  bound- 
Mry  line,  passed  from  the  United  States  to 
the  state,  aubject  to  the  publio  rights  and 
to  the  paramount  power  of  GoDgress  over 

[Bdf  Note.— For  etlier  eaaes.  ■••  Navlnble  Wa- 
tan,  CeuL  Dl|.  Ii  180-100 ;    Dwt.  Die  I  ».*] 

Navigable  Watebs  (I  8T*>— Titlb  to 
Bed— Fkdebai.  Obant. 

4.  The  disposal  by  the  United  States 
after  the  admission  of  Idaho  to  statehood 
of  fractional  subdivisions  on  tbe  east  bank 
of  the  Snake  river,  where  it  forms  the 
boundary  between  Idaho  and  Oregon,  car- 
ried with  it  no  right  to  the  bed  of  tbe 
river  save  as  tbe  law  of  Idaho  ma^  have 
attacliEd  such  a  right  to  private  riparian 
ownership  on  a  navigable  stream. 

[Bd.  Note.— For  other  cbhs,  ua  NavlEable  Wa- 
ters, Ceat.  Dig.  II  lOl-ZSe.  M:    Dee.  Dig.  I  tj.'l 

Kavioabui  Watkbb  (I  42«)  —  Relative 
Rights  or  State  and  UnrcKD  Statbs— 

5.  A  large  island  on  tbe  Idaho  side  of 
the  Snake  river, — a  navigable  stream,^be- 
ing  in  existence  when  Idaho  became  a  state, 
did  not  pass  to  the  state  upon  admission 
to  statehood,  or  come  within  tbe  dispoalng 
Influence    of    its    laws,    but    remained    tha 

Sroperty  of  the  United  States,  subject  to 
isposal  by  it. 

lEd.  Not*.— For  other  uees.  see  Navlmble 
te".  Cent  Dl|.  If  253-2SG:    Dec.  Die  I  41*1 

INo.  88.] 

Argned  December  13,  lOlZ.     Decided  Feb- 


naiy  3,  1918. 


State  of  Idaho  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  for 
Canyon  County,  in  that  stata  quieting  titls 
to  an  island  in  the  Snake  river.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  17  Idabo,  506,  107 
Pac.  47. 

Tbe  facts  are  stated  in  the  opiiuon. 

Messrs.  OIlTor  O.  Hacft,  Jatnea  B. 
Richards,  and  McKeen  F.  Morrow  for 
plaintiff  in  error. 

Messrs.  Karl  Paine  and  tra  W.  Een* 
ward  for  defendants  in  error, 

•Mr.  Justice  Tan  DeTftnter  dalirered  tbe? 
opinion  of  the  court; 

This  was  a  suit  in  tbe  district  court  of 
Canyon  county,  Idaho,  to  quiet  tha  title 
to  Poole  island  in  the  Snake  river.  The 
plaintiff,  Lattjg,  claimed  tbe  northern  part 
by  reason  of  his  ownership  of  landa  on 
tbe  east  bank  of  tba  river,  and  reatad  hia 
claim  to  the  soutbani  part  upon  adverse 
possession.  One  of  the  defendants,  Scott, 
claimed  the  entire  island  under  tbe  home- 
stead law  of  the  United  States,  and  tha 
other  defendant.  Green,  claimed  the  south- 
em  part  by  reason  of  hia  ownership  of 
lands  on  the  east  bank  of  tha  rivar  ad- 
joining those  of  Lattig.  Following  a  trial 
of  the  issues,  a  decree  was  entered  sustain- 
ing Lattig's  claim  to  the  northern  part  and 
Green's  to  the  southern,  and  quieting  their 
titlea  against  the  claim  of  Scott.  The  su- 
preme court  of  Che  state  affirmed  tbe  de- 
cree (IT  Idaho,  506.  107  Pac.  47),  and  the 
case  was  then   brought  here. 

The  material  facts  are  as  follows:  Snake 
river  is  a  navigable  stream,  and  at  tbe 
place  in  question  ts  the  boundary  between 
the  states  of  Oregon  and  Idaho.  It  flows 
northward  past  Poole  island  in  two  cbau- 
nels,  one  on  either  side,  and  has  a  fall^ 
of  6  feet  from  one  end  of  the  island  to  thel 
'other.  The  channel  on  the  western  or  Ore-" 
gon  side  is  about  1,000  feet  wide,  and  tha 
one  on  the  eastern  or  Idaho  side  is  ap- 
proximately 300  feet.  The  island  is  on  tba 
Idaho  side  of  the  thread  of  the  stream,  is 
over  a  mile  in  length,  is  from  600  to  1,200 
feet  in  nidth,  and  has  an  area  of  133.15 
acres.  It  has  well-defined  banks  extending 
from  3  to  B  feet  above  high  water,  is 
mostly  covered  with  a  growth  of  «*ild  grass, 
sage  brush  and  small  timber,  bears  un- 
doubted evidence  of  permanency  and  of 
having  been  there  many  years,  and  eon- 
cededlj  was  in  the  same  condition  as  now 
in  1880,  which  was  several  years  before 
Idaho  was  admitted  into  the  Union,  and 
before  the  lands  on  the  eaat  bank  of 
tha  rivar  passed  into  private  ownership. 
Ihoaa     landa     ware     mrvaTad     in     1S88, 
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tnd  the  field  note*  and  plat  of  tha 
mrrej'  showed  tbat  the  bank  on  that 
■Ide  of  tlie  riTer  wu  meaod^red  in 
the  uaual  way,  and  tliat  the  lections  and 
■nbdiviaions  bordering  thereon  were  frac- 
tional. The  island  waa  not  mentioned  In 
the  field  ootea  or  pint.  Lattig  and  green 
■everally  own  the  fractional  aubdivisionE 
on  the  east  bank  opposite  the  island  under 
tJnlted  States  patents  Issued  in  1804  and 
186S,  which  describe  them  as  containing 
73.30  and  gS.TS  neres,  res^-'ctivel;,  "ae- 
eording  to  the  official  plat  of  the  surve; 
of  said  lands  returned  to  the  General  Land 
Office  bj  the  Surveyor  General."  The 
northern  part  of  the  island,  which  is  op- 
posite the  lands  of  Lattig,  contains  04.7G 
seres,  and  the  southern  part,  which  is  op- 
posite the  lands  of  Green,  contnini  B3.40 
acres.  Scott  settled  upon  the  island,  as 
nnsurreyed  public  land,  in  the  early  part 
of  1904,  with  the  purpose  of  acquiring  the 
title  under  the  homestead  law  of  the 
United  States  (see  act  May  14,  1880,  21 
Stat,  at  L.  140,  chap.  89,  |  9,  U.  S.  Comp. 
Stat.  19D1,  p.  1302)  Rev.  Stat.  S  2266), 
and  has  erer  since  resided  on  and  occu- 
pied the  Island  and  Improved  and  cultivat- 
ed portions  of  it.  In  1906  it  was  surveyed 
as  public  land  by  direction  of  the  Commls- 
jiloner  of  the  General  Land  Office,  and  after 
(this  survey  was  approved  and  the  plat  filed 
Bcott  tendered,  in  the  regular  way,  at  the 
proper  land  ofllce,  an  application  to  enter 
the  island  as  a  homestead  in  virtue  of  his 
prior  settlement,  and  the  application  was 
doly  accepted.  It  is  said  in  the  brief  in 
his  behalf  that  after  the  trial  in  the  dis- 
trict eonrt  his  homestead  claim  was  car- 
ried to  completion  and  a  patent  was  is- 
sued to  him;  but  as  this  is  not  shown  on 
the  record.  It  may  he  passed  without  other 

As  It  is  manifest  that  the  island,  it  in 
ezistenc*  at  the  time  of  the  survey  fn 
18S8,  was  then  public  land  of  the  United 
States,  and  also  that,  if  it  continued  to 
be  public  land  in  1B04,  Scott  initiated  and 
acquired  a  valid  claim  to  it  under  the 
homestead  law,  we  will  come  at  once  to 
tbe  Tcasona  advanced  for  holding,  as  did 
the  state  court,  that  it  ceased  to  be  public 
land  before  1B04:  viz.,  its  omission  from 
tbe  survey  of  IS6S,  the  admission  of  Idaho 
as  a  state  in  1890,  and  the  disposal  of 
the  lands  on  the  east  bank  of  the  river  in 
18»4   and   leOS. 

In  making  the  survey  of  1868  it  was  the 
duty  of  the  surveyor,  if  the  island  was 
there  at  the  time,  to  ascertain  its  exact 
Ineation,  to  meander  Its  exterior  boundary, 
and  to  enter  both  in  tbe  field  notes  (Man- 
ual of  Surveying  Instructions  of  186S,  pp. 
U~14;    act  of  May  SO,   1862,   12   Stat,   at 


L.  409,  chap.  86);  and  therefore  the  ab- 
sence of  such  an  entry,  as  also  of  any  rep- 
resentation of  tbe  island  on  the  plat  con- 
structed from  tbe  field  notes,  naturally 
suggests  that  the  island  may  not  then  have 
been  in  existence.  But  this  suggestion  is 
effectually  refuted  by  the  size,  elevation, 
and  appearance  of  tbe  island,  the  character 
and  extent  of  the  vegetation  thereon,  and 
the  conceded  fact  that  in  1880,  only  twelve 
years  after  the  survey,  it  was  in  the  same 
condition  as  now.  That  it  was  there  at 
the  time  of  the  survey  seems  certain,  al- 
though that  is  not  so  important  as  Its 
BKistence  when  Idaho  became  a  state.     Of 

se,  the  error  in  omitting  it  from  the 
survey  did  not  devest  the  United  States 
of  the  title,  or  interpose  any  obstacle  toS 
'surveying  it  at  a  later  time.  Neither  was? 
the  error  calculated  to  induce  purchasers 
of  tbe  fractional  subdivisions  on  the  east 
bank  to  balieve  that  by  paying  for  tbe 
73.30  and  9S.7G  acres  in  those  tracts  they 
would    get,    respectively,    64.75    and    83.40 

I  more  on  the  island  on  the  other  side 
of  the  300-foot  channel.  Home  v.  Smith, 
160  U.  S.  40,  40  L.  ed.  88,  15  Sup.  Ct. 
Rep.  988;  Niles  v.  Cedar  Point  Club,  175 
U.  S.  300,  808,  44  L.  ed.  171,  173,  20  Snp. 
Ct.  Rep.  124. 

Coming  to  the  effect  tt>  be  given  to  the 
admission  of  Idaho  as  a  state  and  to  the 
isposal  of  the  fractional  subdivisions  on 
the  esst  bank.  It  Is  well  to  repeat  that 
Bnake  river  is  a  navigable  stream,  for 
there  is  an  important  difference  between 
navigable  and  non-navigable  waters  in  such 
a  connection.  Thus,  Rev.  Stat.  5  2476,  U. 
5.  Comp.  Stat.  1001,  p.  ISBT,  which  is  but 
continuation  of  early  statutes  on  the 
subject  (AcU  May  18,  1798,  1  Stat,  at  L. 
464.  chap.  29,  S  8,  U.  S.  Comp.  Stat.  1901, 
p.  ICHtT:  March  8,  1803,  2  Stat,  at  L.  229, 
chap.  87,   g   17),  declares:     "All  navigable 

ra  within  the  territory  occupied  by  the 
public  lands  shall  remain  and  be  deemed 
public  highways;  and,  in  all  eases  where 
the  oppoeite  banks  of  any  streams  not  navi- 
gable belong  to  different  persona,  the  stream 
and  the  bed  thereof  shall  become  common 
to  both;"  and  of  this  provision  it  was 
said  in  St.  Paul  ft  P.  R.  Co.  v.  Schurmeir, 
7  Wall.  272,  288,  19  L.  ed.  74,  78,  "the 
court  does  not  hesitate  to  decide  that  Con- 
gress, in  making  a  diatinction  between 
streams  navigable  and  those  not  navigable, 
intended  to  provide  that  the  common- law 
rulefl  of  riparian  ownership  should  apply 
to  lands  bordering  on  the  latter,  bnt  that 
the  title  to  lands  bordering  on  navigable 
streams  should  stop  at  the  stream,  and 
that  all  such  streams  should  be  deemed 
to  be  and  remain  publio  highways."  Be- 
sidea.  It  was  settled  long  ago  by  this  oourt, 
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apoD  ft  eonaiderfttlon  of  the  relatiT«  right* 
uid  powers  ol  the  Federal  and  atate  gov- 
ammeiit*  under  the  ComtitatioE,  that  Isuda 
naderljing  navigable  waten  within  the  ser- 
er«l  Btatea  belong  to  the  respective  atateB 
in  virtue  of  their  aovereigntj,  and  may  be 
Sued  and  disposed  of  as  thej  may  direct, 
f  aubject  always  to  the  rightj'of  the  public 
In  such  waters  and  to  the  paramount  pow- 
er of  Congress  to  control  their  navigation 
•o  far  as  may  be  necessary  for  the  regula- 
tion of  commerce  among  the  states  and 
with  foreign  nations,  and  that  each  new 
■tal«,  upon  its  admiBsion  to  the  Union,  be- 
oomes  endowed  with  the  same  rights  and 
powers  in  this  regard  as  the  older  ones. 
St  Clair  County  v.  Lovingston,  E3  Wall. 
46,  68,  23  L.  ed.  G9,  63;  Barney  v.  Keokuk, 
S4  U.  S.  324,  33S,  24  L.  ed.  224,  228;  Illi- 
nois C.  B.  Co.  V.  Illinois,  146  U.  B.  387, 
434-437,  36  L.  ed.  1018,  1035-1037,  13 
Sup.  Ct.  Rep.  110;  Shively  v.  Bowlby,  152 
U.  8.  1,  48'GO,  68,  38  L.  ed.  331,  340, 
360,  352,  14  Sup.  Ct.  Rep.  G48;  McQilvra 
T.  Koee,  215  U.  8.  70,  54  L.  ed.  06,  30 
Sup,   Ct.   Rep,   27. 

Bearing  in  mind,  then,  that  Snake  river 
it  a  navigable  stream,  it  is  apparent,  first, 
that  on  the  admission  of  Idaho  to  state- 
hood the  ownership  of  the  bed  of  the  river 
on  the  Idaho  side  of  the  thread  of  the 
stream — the  thread  being  the  true  bound- 
ary of  the  atate — passed  from  the  United 
States  to  the  state,  subject  to  the  limita- 
tions just  indicated,  and,  second,  that  the 
subsequent  disposal  by  the  former  of  the 
fractional  subdivisions  on  the  east  bank 
carried  with  it  no  right  to  the  bed  of  the 
river,  save  as  the  law  of  Idaho  may  have 
attached  such  a  right  to  private  riparian 
ownerehip.  This  is  illustrated  by  the  state- 
ment in  Hardin  v.  Shedd,  160  U.  8.  508, 
510,  47  L.  ed.  1150,  1157,  fiS  Sup.  Ct.  Rep. 
ees.  "When  land  is  conveyed  by  the  Unit- 
ed Stat«s,  bounded  on  a  non-navigable  lake 
belonging  to  it,  the  grounds  for  the  deci- 
sion must  be  quite  diEFerent  from  the  con- 
siderations affecting  a  conveyance  of  land 
bounded  on  navigable  water.  In  the  lat- 
ter case  the  land  under  the  water  does  not 
belong  to  the  United  States,  but  has  passed 
to  the  state  by  its  admission  to  the  Union. 
.  .  .  When  land  under  navigable  water 
passes  to  the  riparian  proprietor,  along 
with  the  grant  of  the  shore  by  the  United 
States,  It  does  not  pass  hy  force  of  the 
grant  alone,  because  the  United  States 
does  not  own  it,  but  it  passes  by  force  of 
the  declaration  of  the  state  which  does  own 
it  that  it  is  attached  to  the  shore."  Unit- 
ed StaUs  V.  Cfaandler-Dunbar  Water  Pow- 
er Co.  200  U.  8.  447,  4S1,  52  L.  ed.  881, 
887,  29  Bap.  Ct  Bep.  S7B,  1«  to  th«  same 
effect 


•But  the  island,  which  we  have  seen  wasp 
in  eziBtancs  when  Idaho  became  a  ttate^ 
was  not  part  of  the  bed  of  the  atream  or 
land  under  the  water,  and  therefore  its 
ownership  did  not  pas*  to  the  state,  or 
come  within  the  disposing  influence  at  its 
laws.  On  the  contrary,  although  surround- 
ed by  the  waters  of  the  river  and  widely 
separated  from  the  shore,  it  was  fast  irj 
land,  and  therefore  remained  the  property 
of  the  United  States  and  subject  to  dis- 
posal under  its  laws,  as  did  the  island 
which  nas  in  controversy  in  Mission  Rock 
Co.  V.  United  States,  48  C.  a  A.  641,  109 
Fed.  703,  760,  770,  and  United  SUtes  T. 
Mission  Bock  Co.  180  U.  S.  3S1,  47  L.  ed. 
866,   23   Sup.  Ct.   Bep.   606, 

We  think  the  cases  relied  upon  by  ttts 
defendanta  in  error  do  not  make  for  a  con* 
trary  conclusion.  St  Paul  ft  P.  B.  Co. 
T.  Sehurmeir,  7  Wall.  288,  19  L.  ed.  78, 
expressly  recognize*  "that  proprietors  of 
lands  bordering  on  navigable  rivers,  under 
titles  derived  from  the  United  States,  hold 
only  to  the  stream."  In  Qrand  Bap  ids 
ft  I.  B.  Co.  V,  Butler,  16B  U.  8.  87,  40  I* 
ed.  8S,  16  8up.  Ct.  Rep.  001,  the  evidence 
left  it  uncertain  whether  the  so-called  is- 
land was  more  than  "a  low  sand  >>ar,  cov- 
ered a  good  part  of  the  year  with  water," 
at  the  time  of  the  survey  of  the  adjacent 
lands,  which  was  in  the  year  of  the  state's 
admission  to  the  Union,  and  the  court  said: 
"We  have  no  doubt  upon  the  evidence  that 
the  circumstances  were  such  at  the  time 
of  the  survey  as  naturally  induced  the  sur- 
veyor to  decline  to  survey  this  particular 
spot  as  an  island.  There  Is  nothing  to 
Indicate  mistake  or  fraud."  United  Stntea 
V.  Chandler-Dunbar  Water  Power  Co.  200 
U.  S.  44T,  62  L.  ed.  881,  28  Sup.  Ct  Bep. 
679,  Is  sufficiently  distinguished  by  the 
following  excerpt  from  the  opinion:  "The 
islands  are  little  more  than  rocks  rising 
very  slightly  above  the  level  of  the  water, 
and  contain  respectively  a  small  fraction 
of  an  acre  and  a  little  more  than  an  acre. 
The;  were  unsurveyed  and  of  no  apparent 
value.  We  cannot  thinic  that  these  provi- 
sions excepted  such  islands  from  the  ad- 
mitted transfer  to  the  state  of  the  bed  of 
the  streams  surrounding  them."  And 
WhiUker  v.  McBride,  107  U.  8.  510,  40 
L.  ed.  8S7,  25  Bup.  Ct.  Rep.  630,  whichf 
'related  to  a  small  island,  in  a  non-naviga-P 
ble  river,  which  the  Land  Department  of 
the  United  States  had  expressly  refused 
to  survey,  requires  no  other  notice  ttkan  to 
quote  the  following  from  the  opinion:  "It 
must  also  be  noticed  that  the  government 
is  not  a  party  to  this  litigation,  and  noth- 
ing we  have  said  is  to  ha  construed  as  a 
determination  of  the  power  of  the  govem- 
ment  to  order  a  surrey  of  this  island,  or 
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of  the  right*  which  noiild  result  in  cue  it  | 
did  make  HUch  survej.  .  .  .  Our  oon- 
elnaion,  therefore,  u  tbftt  by  the  law  of 
Nebraaka,  tu  interpreted  by  its  highCBt 
court,  the  riparian  proprietors  are  the 
owners  of  the  bed  of  a  stream  to  the  center 
of  the  ebannel;  that  the  gorenmient,  as 
ori^nal  proprietor,  hu  the  right  to  survey 
and  sell  any  lands,  Including  Islands  in  a 
rWer  or  other  bo^  ol  water;  that  if  it 
omiti  to  nirvey  an  island  in  a  stream  and 
refuses,  when  its  attention  is  called  to  the 
matter,  to  nwke  any  survey  thereof,  no 
citizen  can  orerrule  the  action  of  the  De- 
partment, assume  that  the  island  ought  to 
have  been  surveyed,  and  proceed  to  oc- 
eapy  it  for  the  purposes  of  homestead  or 
pre-emption  entry.  In  such  a  case  the 
rights  of  riparian  proprietors  are  to  be 
preferred   to   the   claims  of  the  settler." 

For  the  reasons  given  the  decree  is  re- 
versed, and  the  case  is  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Beversed. 


or  V.  B.  ns.) 

ST.  LOUIS  SOUTHWESTERN  RAILWAY 

COMPANY  OF  TEXAS,  PIS.  in  Err., 

ROBERT  ALEXANDER. 

COBPOKATIORB     a    66S*)— FOBEION    COBPO- 

BATIOHB— Pbookbs— SnvicE. 

L  Service  of  process  upon  a  resident 
director  of  a  foreign  corporation  doing 
businass  in  the  state  ia  valid  under  the 
New  York  statute,  in  the  absence  of  the 
other  designated  offlciaia,  if  the  corpora- 
tion is  doing  bustneaa  in  tlie  state,  and 
the  cause  of  action  arose  therein. 


CORPOSATIO^TH    (%    8a2*>— FOHSiaW    GORPO- 

KATioRs— Doino  LooAL  Bcaiifns— Oab- 
lucs  AunnDitEnT. 

2.  An  initial  carrier,  when  a  foreign 
corporation,  is  not  made  liable  to  suit  on 
the  contract  of  shipment  in  a  state  in  which 
it  was  not  carryine  on  business  in  tbe  sense 
whieb  has  heretolore  been  held  necessary 
to  confer  jurisdiction  liecause  of  any  agency 
of  a  connecting  carrier  within  that  state, 
effected  by  the  proviaions  of  the  Carmack 
amenameat  of  June  29,  1006  (34  Stat  at 
L.  595,  chap.  3591,  U,  S.  Comp.  StaL  Supp. 
1911,  p.  1307),  to  the  act  of  Pebniary  4, 
1887  fB4  Stat,  at  L.  37S.  chap.  104,  U.  S. 
Comp.  Stat.  Supp.  IBll,  p.  1284),  requir- 
ing the  initial  carrier  receiving  freight  for 
transportation  in  interstate  commerce  to 
obligate  itself  to  carry  to  final  deatinatioD, 
using  tbe  lines  of  connecting  oarriera  as 
its  agencies. 

(Ed.  Note.~P<ir  Dlhsr  coaei^aee  CoTporstlons, 


OUL  Dig.  il  ISM,  ISSg-iETO:    b«.  DIS-  I  Kl.<] 
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CoBpoBATions  a  642*)— FoBEisn  Corfo- 

BATIONS— "DOINO  Bdbikkss." 

3.  A  foreien  railway  company  is  doing 
business  within  tbe  state,  so  far  as  the 
question  of  its  amenability  to  service  of 
process  there  is  concerned,  where  its  local 
representative  undertakes  to  act  for  and 
represent  it,  negotiating  for  if,  and  in  its 
behalf   declining   to   adjust   a   claim   made 

rSd.  Note.— For  oUht  oases,  sas  Corporatlana, 
Cent.  Dig.  li  Kta-Ktl:    Dw.  Dig.  I  S4l* 

Tor  other  dsfinlUooi.  bsb  Words  and  Fbraass, 
voL  t.  pp.  nu-nra ;  vol  a,  pp.  two,  tsu.] 

[No.    738.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  against  a  foreign 
railway  company.    Affirmed. 
The  facts  ore  stated  in  the  opinion. 
Messrs.  littivpenae  Greer  and  F.  O.  NUy 
odemna,  3r,,  for  plaintiff  in  error. 
Hr.  Pbelan  Be»le  for  defendant  in  er* 


*Mr.  Justice  Day  delivered  the  opinion  of? 
the  court: 

The  defendant  in  error,  Alexander,  filed 
his  complaint  against  ths  plaintiff  in  er.9 
ror,  St.  Louis  Southwestern* Railway  Com-r 
pany  of  Tazas,  a  Tesaa  corporation,  in 
the  supreme  court  of  New  York  county,  to 
recover  damages  for  loss  sustained  by  him, 
arising  from  tbe  alleged  negligence  of  the 
railway  company  in  failing  to  properly  ice 
and  re-ice  certain  poultry  shipped  from 
Waco,  Texas,  to  New  York  city,  under  ft 
bill  of  lading  given  by  the  railway  com- 
pany to  the  shipper,  the  Texas  Packing 
Company.  Upon  the  petition  of  the  rail- 
way company  the  case  was  removed  to  th« 
circuit  court  of  the  United  States  for  the 
Bouthem  district  of  Hew  York.  That 
court  denied  a  motion  to  vacate  and  quash 
service  of  summons  and  to  dismiss  for  want 
of  jurisdiction,  and  upon  trial  judgment 
was  entered  for  the  defendant  in  error. 
The  district  court,  succeeding  to  the  juris- 
diction of  the  circuit  court,  allowed  a  writ 
of  error,  and  certified  to  this  eourt  tha 
question  of  jurisdiction  under  g  238  of  the 
Judicial  Code.  36  Stat,  at  L.  10S7,  chap. 
231.  U.  S.  Comp.  Stat.  Supp.  IBll,  p.  128. 

When  the  plaintiff  in  error  received  ths 
poultry  from  the  Teiis  Packing  Company 
at  Waco  on  November  25,  1910,  for  ship- 
ment to  New  York  city,  it  delivered  to  the 
packing  company  a  through  bill  of  lading 
in  which  it  acknovrledgcd  receipt  of  tha 
property,  and  agreed  to  carry  the  freight 
"to  ita  usual  place  of  delivery  at  said  des- 
tination, if  on  its  road,  otherwise  to  deliver 
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to  another  earlier  on  tbe  route  to  ikid 
destination,"  and  in  which  vu  set  out, 
among  othere,   the   following  conditions: 

"See.  2.  In  isauing  this  bill  of  lading 
thit  company  agrees  to  transport  only  over 
its  own  line,  and  exeept  as  otherwise  pro- 
Tided  by  taw,  acts  only  as  agent  with  re- 
spect to   the  portion   <rf   the   route   beyond 


lU  c 


"See.  3.  Claims  for  toss,  damage,  or  delay 
must  ha  made  in  writing  to  the  carrier 
at  the  point  of  delivery  or  at  the  point  of 
origin,  within  four  months  after  delivery 
of  the  property.  .  .  •  Unless  claims 
are  so  made,  the  carrier  shall  not  be  lia- 
ble." 
PThe  route,  as  shown  by  the  bill  of  lading, 
,  was  "Cotton*  Belt  to  East  St.  Louis,  care 
of  Big  4  E.  St  Lonis,  eare  of  Nickel  Plate 
Routs."  On  December  0,  1610,  the  freight 
was  delivered  in  a  damaged  condition  to 
the  defendant  in  error,  to  whom  the  bill 
of  lading  had  been  Indorsed. 

Alexander  brought  suit  on  July  10,  1911, 
against  the  plaintifiF  in  error  in  the  su- 
preme court  of  New  Yorlc  county,  and 
eaused  summons  to  be  served  upon  Law- 
rence Qreer,  one  of  the  directors  of  the 
plaintiff  in  error,  residing  in  New  Yorlc, 
in  accordance  with  the  laws  of  New  Yorlc. 
Bubsequentlf  the  ease  was  removed  to  the 
United  States  circuit  court  on  the  ground 
of  diversity  of  eitizenship.  The  plaintiff 
In  error  filed  a  motion  to  vacate  and  quash 
the  attempted  service  of  summons,  and  to 
dismiss  the  cause  "for  want  of  jurisdic- 
tion over  the  person  of  St.  Louis  South- 
western Railway  Company  of  Texas,  for 
the  reason  that  said  St.  Louis  Southwestern 
Railway  Company  of  Texas  is  a  foreign 
corporation,  organited  end  existing  under 
the  laws  of  the  state  of  Texas,  is  not  do- 
ing business  within  the  state  of  New  York, 
is  not  found  within  said  state,  and  is  not 
amenable  to  service  therein,  and  has  not 
waived  due  service  of  summons  herein  by 
voluntary  appearance  or  otherwise."  The 
circuit  court  denied  the  motion,  holding 
that  the  service  was  in  accordance  with 
the  New  York  laws,  provided  the  action 
arose  in  that  state,  and  that  the  action 
did  so  arise,  for,  although  the  contract 
was  made  in  Texas,  It  called  for  delivery 
in  New  Yorlc,  and  the  bill  of  lading  re- 
quired that  the  claim  be  presented  to  the 
carrier  at  the  point  of  delivery;  and  hold- 
ing further  that,  upon  the  authority  of 
Attantie  Coast  Line  R.  Co.  v.  Riverside 
Mills,  219  U.  8.  ISe,  GS  L.  ed.  167,  31 
L.RjL.(N.8.)  T,  31  Sup.  Ct  Rep.  104,  and 
Pennsylvania  Lumbermen's  Mut.  P.  Ins. 
Co.  V.  Meyer,  1B7  U.  8.  407,  40  L.  ed.  810, 
2S  Sup.  Ct  Bep.  483,  under  the  Carmack 
amendment  to  the  Hepbnrn  act  (34  Stat. 


at  L.  584,  595,  cliap.  3391,  g  7,  U.  S.  Comp. 
SUt  Supp.  igil,  pp.  1288,  1307),  the 
plaintiff  in  error  was  doing  business  in  the 
state  of  New  York  to  the  extent  thst  thaS 
Federal  courts  acquired*  jurisdiction  of  a^ 
removed  cause  in  which  summons  had  tteen 
served   in  accordance  with  the   state   laws. 

After  an  answer  had  been  Died  by  tb* 
plaintiff  in  error,  trial  was  had  In  the 
district  court  (the  Judicial  Code  having  be- 
come  effective),  the  plaintiff  in  error  duly 
renewing,  at  the  opening  of  the  trial  and 
subsequent  stages,  its  motions  to  vacate  and 
quash  the  service  and  to  dismiss  the  ac- 
tion for  want  of  jurisdiction,  which  was 
denied  upon  the  authority  of  the  prior  or* 
der.  After  final  judgment  had  been  entered 
upon  the  verdict  for  the  plaintiff,  the  dis- 
trict court  certified  to  this  court  the  ques- 
tion of  jurisdiction. 

The  record  discloses  tbe  following  facta 
in  regard  to  the  relationship  existing  be- 
tween the  plaintiff  in  error  and  the  St 
Louis  Southwestern  Railway  Company  and 
their  activities  in  the  state  of  New  York: 
The  St  Louis  Southwestern  Railway  Com- 
pany, a  Missouri  corporation,  and  the 
plaintiff  in  error,  comprise  what  is  com- 
monly known  as  the  "Cotton  Belt 
Route."  running  from  St.  Louis,  Mis- 
souri, through  the  states  of  Illiooiar 
Missouri,  t'ennessee,  Arkansas,  and  Louis- 
iana Into  Texas,  with  nearly  one  half  of 
the  mileage  in  Texas.  A  map  of  tbe  twO' 
roads  contained  in  their  "  Official  List" 
showing  the  route  of  the  system,  makes  n» 
distincticm  whatsoever  between  tbe  track- 
age routes  of  the   two   lines. 

All  the  stock  of  the  plaintiff  in  error, 
save  qualifying  shares,  is  owned  by  the 
Missouri  company,  and  the  funded  debt, 
mortgages,  and  other  obligations  and  as- 
sets of  the  plaintiff  in  error  are  owned 
and  controlled  by  the  Miasonri  compauy- 
In  a  certain  application  to  the  New  York 
Stock  Exchange,  requesting  it  to  list  so* 
curities  of  the  Missouri  company,  made 
by  the  secretary  of  that  company,  it  was 
stated  that  the  proceeds  were  to  be  used 
for  equipping  and  extending  certain  braneh* 
es  of  the  plaintiff  in  error.  Certain  banks 
and  trust  companies  in  New  York  city  act 
as  r^strars,  trustees,  transfer  agents,  and0 
agents'for  the  two  companies,  the  obligS'? 
tions  being  secured  by  mortgages  upon  the 
properties  of  both  corporations. 

The  general  officers  and  agents  of  <me 
eompany  hold  simitar  positions  with  the 
other.  Tbe  annual  report  of  the  plaintiff 
in  error  and  the  Missouri  eompany  are  com- 
bined, and  the  Texas  eompany  referred  to 
as  a  part  or  division  of  the  Missouri  cor- 
poration. Throughout  the  report  referenc* 
is  made  to  the  "entire  ayiteni,"  and  in  va^ 
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riooa  respect*  Um  two  lines 
ODe  Bjfltem. 

It  further  is  ehown  tliat  upon  the  door 
•f  u  oMee  in  Ne«f  York  city  there  ap- 
fesra  the  sign  "Cotton  Belt  Route,"  wbiel: 
-worda  are  also  found  on  the  ctatlonery  of 
-the  plaintiff  in  error  and  the  Missouri 
-oompany,  and  that  beneath  tbe  iTmhol  ap 
|>ears  "St  Louis  Sonthwntem  Lines,"  and 
UDderneatb  the  names  of  F.  H.  Coomba, 
tieneral  Eastern  Freight  and  FaBsenger 
iigent,  and  C.  W.  Braden,  Traveiing 
Freight  Agent.  In  t^cial  pamphlets  of 
the  two  roads  the  nameB  of  the  plaintiff  In 
error  and  the  St.  Louis  Southneatem  Ratl- 
wa;  Compan;  are  bracketed  together  to 
show  tliat  the7  conatitut«  tbe  Cotton  Belt 
Route. 

Before  the  action  was  commenced  the  de- 
fendant in  error  had  considerable  oorre- 
•pondence  In  regard  to  the  claim  with  P. 
H.  Coomba,  of  tbe  New  Yorlc  office,  in 
which  the  defendant  in  error  stated  that 
tbe  plaintiff  in  error  was  the  initial  car- 
rier, and  as  such  would  be  held  liable  for 
tiw  amount  of  the  damage.  Beplies  were 
'Teettived  to  all  such  letters,  acknowledging 
reeeipt,  and  showing  the  attention  and 
inrestigation  wtiicli  the  claim  was  receiT- 
iog,  and  stating  that  all  ehfms  were 
handled  hy  the  general  offices  at  either 
€t.  Louis  or  Tyler,  Texas,  and  that  the 
lettera  were  being  sent  to  the  St.  Louis 
-oBIo*  of  tbe  Missouri  company,  and  that 
It  was  hoped  a  satisfactory  reply  from  the 
'St.  Louie  office  would  be  received  at  an 
early  date.  One  letter  was  forwarded  to 
S.  C.  Johnson,  auditor  of  tbe  Missouri 
pCompany,  Freight  Claim  DiTliion,  and  gen- 
"eral  jtdjuater  of  all  freight  claims  of  the 
{Jotton  Belt  Route,  nbo  replied  that  he 
would  review  the  matter  and  write  fully 
regarding  the  company's  poaition. 

In  this  class  of  cases,  where  it  is  Tin' 
-dertaken  to  bold  a  corporation  personally 
liable  in  a  foreign  jurisdiction,  two  qnes- 
-tiona  ordinarily  arise:  tbe  first.  Was  the 
corporation  within  the  jurisdiction  In  which 
it  la  sued?  the  second,  Was  procesa  duly 
•erred  upon  an  authorised  agent  of  the  cor- 
poration T  As  to  the  latter  question,  there 
te  little  difBeulty  in  this  caaa.  The  cause 
of  action  having  accrued  in  New  York  by 
4h«  failure  to  keep  the  contract  for  tbe 
safe  delivery  of  tbe  goods  tbere,  the  eerv- 
iee  oould  be  properly  made  under  the  New 
York  statute,  in  the  absence  of  otiier  desig- 
nated offieiala,  npon  the  resident  director. 
Pennsylvania  Lumbermen's  Mut.  F.  Ins.  Co. 
T.  Meyer,  supra. 

The  other  question  as  to  the  presenoe  of 
tts  corporation  within  the  jurisdiction  of 
-the  floort  in  which  it  was  sued  raise*  more 
■41SauI^.    A  long  line  of  dseiaicRia  in  tUa 


court  has  established  that  in  order  to  ren- 
der a  corporation  amenable  to  aervice  of 
prooess  in  a  foreign  jurisdiction  it  must 
appear  that  the  corporation  is  transacting 
business  in  that  district  to  such  an  ezt«nt 
aa  to  subject  it  to  the  Jurisdiction  and 
laws  thereof.  Lafayette  Ins.  Co.  v.  French, 
IB  How.  404,  le  L.  ed.  461;  St  ClaJr  y. 
Cox,  106  U.  S.  3G0,  27  L.  ed.  2Z2,  I  Sup. 
Ct.  Rep.  354;  Qoldey  v.  Morning  News, 
150  U.  B.  518,  39  L.  ed.  617,  16  Sup.  Ct. 
Rep.  5SB ;  Conley  v.  Mathieson  Alkali 
Works,  IBO  U.  S.  40e,  47  L.  ed.  1113,  23 
Sup.  Ot.  Rep.  728;  Oeer  v.  Hathieson  Al- 
kali Works,  190  U.  S.  428,  4T  L.  ed.  1122, 
23  Bup.  Ct  Rep.  S07;  PeUrson  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  206  U.  8,  630,  61  L.  ed. 
S4,  S7  Sup.  Ct.  Rep.  G13;  Oreen  v.  Chicago, 
B.  A  Q.  R.  Co.  206  U.  S.  630,  61  L.  ed. 
910,  27  Sup.  Ct.  Rep.  696;  Mechanical 
Appliance  Co.  v.  CasUeman,  210  U.  S.  437, 
64  L.  ed.  272,  30  Bup.  Ct.  Rep.  126; 
Hemdon-Carter  Co.  v.  James  N.  Norri* 
Son  k  Co.  224  V.  S.  496,  60  L.  ed.  857,  32 
Sup.  Ct  Rep.  060. 

In  the  court  below  it  was  adjudged  that 
tbe  so-called  Carmaek  amendment,  under 
the  circumstances  here  detailed,  had  had 
the  effect  of  making  tlie  corporation  liable 
to  suit  in  New  York,  and,  because  of  the§ 
agency  within  New  York  of  the  connecting* 
carrier,  efl^ected  by  that  statute,  must  be 
held  to  be  there  present  and  subject  to 
service  ot  process.  In  view  of  the  recent 
consideration  of  the  Carmaek  amendment 
in  this  court  it  is  unneoessary  to  now  enter 
upon  any  extended  discussion  of  it  The 
object  of  the  statute  was  to  require  the 
initial  carrier  receiving  freight  for  trans- 
portation in  interstate  commerce  to  obli- 
gate itself  to  carry  to  the  point  of  desti- 
nation, using  the  lines  of  connecting  car- 
riers as  its  agencies,  thus  securing  for  the 
benefit  of  the  shipper  unity  of  transporta- 
tion and  responsibility.  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  MilU,  219  U.  S. 
203,  E6  L.  ed.  181,  31  L.R.A.(N.S.)  7,  31 
Sup.  Ct  Rep.  1B4,  The  provisions  of  the 
amendment  had  the  effect  of  facilitating 
the  remedy  of  the  shipper  by  making  the 
initial  carrier  responsible  for  the  entire 
carriage,  but  the  amendment  was  not  in- 
tended, as  we  view  it,  to  make  foreign  cor- 
porations through  connecting  carriers  liable 
to  suit  in  a  district  where  they  were  not 
carrying  on  buslneas  in  the  sense  which 
has  heretofore  been  held  necessary  to  con- 
fer jurisdiction. 

We  reach  the  coneluslon  that  this  case 
is  to  he  decided  upon  the  principles  whloti 
have  heretofore  prevailed  in  determining 
whether  a  foreign  corporation  is  doing 
business  within  the  district  In  such  sens*  m 
to  subject   it  to  suit   therein.     This   court 
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hta  decided  e««h  eaae  ol  thii  character 
upon  the  (acts  brought  before  it,  and  bss 
laid  down  do  Bll-embracing  rule  hf  which 
it  tna.f  be  determined  what  conititutea  the 
doing  of  business  by  a  foreign  corporation 
in  such  manner  as  to  subject  it  to  a 
given  jurisdiction.  In  »  general  wa;  it 
BiAy  be  sa.id  that  the  budineas  must  be  auch 
in  character  and  extent  as  to  warrant  the 
inference  that  the  corporation  has  subject- 
ed itself  to  the  jurisdiction  and  laws  of  the 
district  in  vhich  It  ia  aerved,  and  in  which 
it  is  bound  to  appear  when  a  proper  agent 
has  been  sorred  with  process.  Lafayette 
Ins.  Co.  T.  French,  18  How.  407,  16  L.  ed. 
462;  Green  t.  Chicago,  B.  ft  Q.  R.  Co.  206 

gU.  S.  632,  61  L.  ed.  917,  27  Sup.  a.  Rep. 

pSS6.  Applj'ing  the  general*  principles 
which  i\e  regard  as  settled  by  this  court. 
Was  thia  company  doing  buainess  in  the 
state  of  New  York  in  that  aensel 

The  testimony  discloses  that  the  two 
roads  together  constitute  a  continuous  line 
from  St.  Louis,  through  the  statea  of  Illi- 
nois, Missouri,  Tennessee,  Arkanaaa,  and 
Louisiana  into  Texas,  and  are  together 
known  BS  the  "Cotton  Belt  Route."  This 
combination  baa  an  office  in  the  city  of 
New  York,  upon  the  door  of  which,  as 
upon  the  atatiouerj  and  literature  of  the 
companiee,  the  symbol,  "Cotton  Belt 
Route,"  is  found  in  use.  Underneath  ap- 
pears the  general  description,  "St.  Louis 
Southwestern  Lines,"  and  there  is  also 
named  a  general  eaatem  freight  agent  and 
traveling  freight  agent  of  the  tinea.  With 
this  joint  freight  igent  at  the  office  in 
New  York  the  matter  of  the  plaintiff's 
claim  was  taken  up  and  considered,  and 
correspondence  concerning  it  wa«  had 
through  his  office,  and  a  settlement  of  the 
claim  attempted.  It  was  only  after  such 
negotiations  for  a  settlement  had  failed 
that  this  action  was  brought.  Here,  then, 
was  an  authorized  agent  attending  to  this 
and  presumably  other  mattera  of  a  kindred 
character,  undertaking  to  act  for  and  rep- 
resent the  company,  negotiating  for  it,  and 
in  its  behalf  declining  to  adjust  the  claim 
made  against  it.  In  thia  situation  we 
think  this  was  the  transaction  of  business 
in  behalf  of  the  company  by  its  authorised 
agent  in  such  manner  aa  to  bring  it  within 
the  diatrict  of  New  York,  in  which  it  was 
sued,  and  to  make  it  subject  to  the  serv- 
ice of  process  there.  See,  in  this  connec- 
tion, Pennsylvania  Lumbermen's  Mut.  F. 
Ins.  Co.  T.  Meyer,  107  U.  S.  41S,  40  L. 
ed.  813,  25  Sup.  Ct.  Rep.  483;  Commercial 
Mut.  Acci.  Co.  T.  Davis,  813  U.  S.  246, 
26S,  03  L.  ed.   782,  7B7,  29  Sup.   Ct.   Rep. 


445. 
In  c 


r  opinion  the  court  did  not  err  in 


holding  the  corporation  subject  to  procea* 
and  duly  served  in  this  cue. 
Judgment  affirmed. 


RAFAEL  OUTIERREZ  DEL  ARROTO. 
DoHa  Dtdores  OutierrcE  del  Arroyo,  anA 
Francisco  Robledo,  Appts., 

ROBERT  GRAHAM. 

Vbndob  and  Puschaseb  (t  3*}— CorrrsAcr 
or  Salk— Option— Rbtocablk  Aqenct. 

1.  An  agreement  aisned  by  both  parties 
by  which  the  owner  compromised  himself 
to  sell"  certain  parcels  of  land  to  be  paid 
for  in  cash,  and  another  parcel  to  be  paid 
for  "in  instalments  during  the  two  years 
foUowii^  the  delivery  of  the  document," 
and  the  other  party  agreed  to  execute  » 
mortgage  to  secure  the  payment,  the  con> 
tract  to  be  "extended  in  a  public  docu- 
ment" as  soon  as  a  "deal"  then  pending 
should  be  "ultimsted."  failing  which  the 
contract  should  be  void,^ — is  a  binding  con- 
tract of  sale,  and  not  a  mere  option  agree* 
ment,  and  was  not  converted  into  a  revoc- 
able agency  to  sell  by  a  supplemental  agree- 
meat  by  which  "the  contracting  parties" 
agreed  that  any  excess  in  price  which 
«hieb  should  be  obtained  on  a  sale  to  a 
third  party  should  be  equally  divided. 

[Ed.  Mote.— For  othsr'  cseea,  gee  Vendor  and 
Purchsmr.  Cent.  Dt«.  |  t;    Dae.  DIj.  |  !•] 

Ehtoppbl  a  32*)  —  iNCoHBiHTEirr  Pom- 
Tions— Tenant  and  Pubckaseb. 

2.  The  acceptance  of  a  lease  does  not  ••- 
top  the  acceptor  from  attempting  to  m* 
force  speciSo  performance  of  the  lessor's 
alleged  contract  to  sell  the  land,  where  the 
tease  recognized  an  outstanding  dispute  as 
to  BUch  land,  and  provided  that  it  should 
not  affect  the  rights  of  either  side. 

[Bd.  Note,— for  other  cbhi.  Ma  Eitappel.  Cent. 
Dls.  1  81;    Dan.  Die  t  Si.-] 

(No.  129.] 

SulMnltted  Jannarr  21,  1D13.    Decided  Feb- 
ruaiy  3,  1013. 

APPEAL  from  the  District  Court  of  tha 
United  SUtes  for  Porto  Rico  to  review 
a  decree  for  the  specific  performance  of  a 
contract  for  the  sale  of  land.     Affirmed. 

See  same  case  below,  S  Porto  Rico  Fed> 
Rep.  544. 

The  facts  are  stated  In  the  opinion. 

Mesara.  Francis  H.  Dexter  and  FreO- 
erio  D.  H^KeniieT'  for  appellants. 

Mr.  N.  B.  K.  PetUugill  for  appellee. 

*  Mr.  Justice  Holmes  delivered  the  oplDf!' 
ion  of  the  court: 

This  is  a  bill  (or  the  speciflc  performanea 
of  a  contract  to  sell  land,  innde  by  the  de- 
fenduita   Outierres.     Tho   defendant  Rob- 
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ledo  daiina  under  a  tease  from  tba  Teodon, 
made  since  the  contract,  and  luund  to  have 
been  taken  with  notice.  Xbe  diairiot  court 
entered  a  decree  for  the  plaintiff,  and 
delendftnta  appealed.  There  ia  alao  a  mo- 
tion to  dismiea  on  the  ground  that  the  pri 
elpal  appellant*  have  aeeepled  a  part  of 
the  pUTchaoe  money  paid  into  court  in 
SpnnuaDce  of  the  decree  i  but  we  ihall  not 
•  deal*with  this  beeauae  we  are  of  opinion 
that  the  decision  was  right,  and  there 
fore  there  is  no  need  to  coneider  whether 
the  appellants  are  estopped  \iy  doing  what 
the;  8*7  they  were  compelled  to  do  upon 
penalty  of  being  held  in  contempt.  The  mo- 
tion to  dismiss  did  not  go  to  the  jurisdic- 
tion, but  raised  another  question 

The  contract  was  a*  follows,  according 
to  the  translation,  the  original  not  being 
4b  the  record: 

Memorandum. 
Id  the  city  of  Ban  Juan,  Porto  Rico,  the 
Mb  day  of  July,  1906,  Don  Safael  Gutier- 
ret  del  Arroyo  end  Mr.  Robert  Graham 
agreed:  let,  Don  Rafael  Gutierrez  del  Ar- 
royo compromised  himself  to  sell  to  Mr. 
Robert  Graham  a  parcel  of  his  estate  in 
Pueblo  Vicjo,  which  both  parties  have  el- 
ready  fixed  the  boundaries  of,  and  which 
nay  extend  up  to  70  or  7S  cuerdas,  at  the 
price  of  $40  per  euerda.  Ed,  he  also  com- 
promised himself  to  sell  to  him  another 
email  extension  of  land,  which  they  alio 
fixed  the  boundaries  of,  and  which  may 
have  an  extension,  approximately,  of  14 
«aerdaa,  at  the  price  of  (CO  per  euerda. 
td,  he  also  compromised  himaelf  to  sell 
to  him  the  other  200  or  300  cuerdas  of  tbe 
same  estate,  in  that  part  of  which,  which 
they  have  also  already  designated,  at  the 
price  of  S5S  per  euerda.  4th,  the  parcels 
Indicated  in  Nos.  1  and  2  shall  be  paid  in 
cash.  The  parcel  Indicated  in  the  3d  num- 
ber shall  be  paid  in  instalments  during 
the  two  yean  following  the  delivery  ol 
the  document.  Mr.  Grabam  shall  not  pay 
any  interest  for  the  extended  time  of  pay- 
ment; but  Hr.  Arroyo  shall  remain  in  pos- 
•easion  and  usufruct  of  the  part  of  the  es- 
tate sold  and  not  paid  for  until  tbe  pay- 
ment shall  be  made.  Mr.  Graham  shall 
execute  a  mortgage  on  the  estate  to  se- 
cure the  payment.  Sth,  this  contract  shall 
be  extended  in  a  public  document  as  soon 
Sss  Mr.  Graham  will  have  ultimated  the 
•  deal  which  *  Is  now  pending  with  DoOa 
Felicia  Femandes  about  tbe  purchase  of 
an  undivided  part  in  the  same  estate.  In 
ease  that  deal  should  not  be  carried  to 
affect,  this  contract  will  also  remain  with- 
out virtue  and  effect. 
eth,  tbif    contract  la  also  subjected  to 


the  condition  that  Don  Rafaal  Qutimra 
del  Arroyo  could  rescind  the  contract  of 
lease  which  he  now  baa  with  Don  Eleuterit 
Landrau. 

Robert  Graham. 

Rafael  Gntierrea  del  Arroyo. 

The  answer  admits  and  it  is  fonnd  that 
this  agreement  was  made  by  Rafael  Out- 
ierret  on  behalf  of  himself  and  his  sister, 
tbe  other  principal  defendant. 

Subsequently  the  following  addition  was 

On  the  ETth  of  April,  10O8,  the  contract 
ing  parties  make  addition  to  the  3d  clause 
of  this  contract  in  the  sense  that  the  ex- 
cess of  price  which  Mr.  Graham  may  obtain 
over  tbe  $66  per  euerda  shall  be  divided 
between  him  and  Mr.  Arroyo  at  60  per  cent 

Robert  Qraham. 

Rafael  Gutierrez  del  Arroyo. 

The  burden  of  the  argument  for  tbe  a^ 
pellanta  ia  that  this  document  only  gave 
an  option,  which  expired  by  time,  and 
that  the  addition  converted  the  option  into 
a  revocable  agency  to  sell.  But  it  ap- 
pears to  us  that  the  argument  is  answered 
by  reading  the  instruments.  They  are 
signed  by  both  parties.  First  and  second 
parcels  "shall  be  paid  in  cash" — the  third 
"eholl  be"  paid  for  as  indicated — Mr.  Gra- 
ham "shall  execote  a  mortgage" — "this  con- 
tract" shall  be  extended  in  a  public  docu- 
ment as  soon,  etc.  The  parties  recognised 
the  original  agreement  as  a  contract,  im- 
posing obligations  upon  Grabam  as  well  as 
upon  Gutierres,  and  not  merely  a  promise 
by  the  latter.  So  the  addition  speaks  of  J 
"the  contracting  parties,"*  implying  that? 
both  contract,  and  is  simply  an  undertak- 
ing by  Graham  to  pay  more  in  a  certain 
event.  There  is  no  suggestion  of  agency 
it,  but,  on  tbe  contract,  an  assumption 
that  Graham  is  acting  on  his  own  behalf. 
The  answer,  althongh  setting  up  the  aei^ 
ond  point,  aa  to  the  effect  of  tbe  addition, 
also  recognizes  the  original  agreement  as 
a  contract  of  sale,  and  shows  very  plainly 
that  calling  it  an  option  is  an  afterthought. 

Tbe  condition  as  to  the  lease  to  Landran 
is  admitted  not  to  be  material  now.  Gra- 
ham was  ready  to  perform  the  conditions 
imposed  upon  him.  On  August  10,  1909, 
he  accepted  a  lease  of  parcels  one  and  two, 
and  this  Is  set  up  as  an  estoppel  against 
him;  but  it  is  enough  to  answer  that  tbe 
instrument  reoogniznl  an  outstanding  dia- 
put«  as  to  the  land,  and  provided  &At  tbe 
lease  should  not  affect  the  rights  on  either 
side.  So  far  as  the  defenses  urged  go,  they 
point  rather  to  unwillingness  to  carry  out 
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m  bargain  than  to  uij  reasonftble  doubt. 
The  most  plAiuible  ground  for  hesitation 
!■  tbe  IndefiniteneAa  of  the  boundarlea.  But 
BO  such  point  nas  talcen.  It  aeema  to  be  a 
eonunon  char«cteri«tio  of  auch  agreements 
in  Porto  Rico  (lee  Veve  i.  Bauch«z,  22i 
U.  S.  234, 241, 67  L.  ed.  — ,  33  Sup.  CL  Bep. 
S6),  and  with  the  aid  of  local  kaowledgf 
the  aurvefor  employed  by  the  court  aeems 
to  have  had  no  difficultj  in  flzing  the  Hi 
Decree  afOimed. 


(BT  n.  B.  IM.) 
CHICAGO,   ROCK  ISLAND,  ft   PACIFIC 
RAILWAY    COMPANY   and   Martin    A. 
Barrett,  Plffa.  in  Err., 


1.  The  joint  liability  of  the  defendant* 
nnder  the  pleadings  is  a  matter  of  state 
law,  upon  which  the  decision  of  tbe  highest 
court  of  the  state  before  wbich  the  ques- 
tion could  come  will  not  be  revised  by  the 
Federal  Supreme  Court  on  a  writ  of  err 
to  the  state  court,  presenting  the  queatii 
whether  the  joinder  was  fraudulently  made 
to  prevent  a  removal  of  the  cause  to  a  "  ' 
era!  court. 


BiuovAL  or  CAnasa  (i  3G*}— Sipabablb 

CONTBOTEBaT— FBAUDULENT     JOIKDEB. 

2.  The  motive  of  plaintiff  in  joining  im- 
pecunious resident  railway  employees  aa 
eodefendanta  with  tbe  nonreaident  railroad 
corporation  in  a  negligence  suit  is  not  ma- 
tanal  upon  the  question  of  the  right  of  tbe 
latter  to  remove  the  cause  to  a  Federal 
court  if  such  defendants  are  jointly  liable 
under  the  local  law. 

[Bd.  NotB.— B'or  other  cmbs,  leo  Bamovnl  ol 
Caoaes,  Cent  Dig.  I  T9 :    Dec.  Dtg.  |  )e.*l 

CouBTB  a  894")— Ebbob  to  State  Codbt— 
Scopi  or  Review — Reuotal  or  Caobbs. 
S.  Whether  or  not  the  declaration  atated 
k  cause  of  action  against  a  resident  joined 
as  codefendant  with  a  nonreaident  is  a  mat- 
ter of  local  law  wbich  is  not  open  on  a  writ 
of  error  from  tbe  Federal  Supreme  Court, 
presenting  the  queation  whether  the  joinder 
was  fraudulently  made  for  the  purpose  of 
preventing  a   removal   to   a   Federal   court. 
[Ed.  Nol«.— For  otber  ci«i,  hw  Courts,  Gent. 
Dig.  It  lUS-lOTT  ;    Dec  Dig.  |  391.*] 
COOBTS  (I  3B4")— Brhob  to  State  Coubt— 
Scope  op  Rbview— Fraud ulkkt  Jois- 

DEB  TO   PBEVENT   ReitOVAL. 

4.  The  Federal  Supreme  Court,  on  a  writ 
of  error  to  a  state  court,  presenting  tbe 
question  whether  a  joinder  of  resident  with 
nonresident  defendants  was  fraudulently 
made  to  defeat  the  removal  of  tbe  cause  to 
a  Federal  court,  can  only  consider  whether 
there  was  a  real  intention  to  secure  a  joint 
judgment,  and  whether  there  was  a  color- 


able ground  for  it  shown  as  tbe  record  stood 
when  the  removal  was  denied. 

[Bd.  Note.— Far  otber  cshh,  sea  Court*;  Oaat. 
DiB.  H  lOtS-lim  ;    Dec  Dl*.  1  SM.*i 


Argued  January  21  and  22,  1913.    Decided 
February  3,  1913. 

IN  ERROR  to  tbe  Kansas  City  Court  oT 
Appeals  of  the  State  of  Missouri  to  re- 
view a  judgment  which  afflrmed  in  part  a 
judgment  of  the  Circuit  Court  of  Daviess 
County,  in  that  state,  in  favor  of  plaintiff 
in  an  action  against  a  foreign  railway  com- 
pany and  its  employees,  which  the  cor- 
porate defendant  bad  attempted  to  remove 
to  a  Federal  court.  Affirmed. 
.  See  same  case  below,  145  Mo.  App.  332, 
130  S.  W.  388. 

Tbe  tacts  are  stated  in  tbe  opinion. 

Messrs.  Paul  E.  'Walker  and  F.  C.  Dil- 
lard  for  plaintiffs  in  error. 

Messrs.   Kendall   B.   Randolph,    Bofd 
Dndler,  and  J.  A.  Selby  for  defendants  in 


'Mr.  Jtutice  Holmes  dalivered  tbe  opiih* 
ion  of  the  court: 

Tbis  is  an  action  for  personal  injuries, 
brought  by  Scbwyhart  against  the  railway 
company  and  those  of  its  servants  to  whose 
immediate  negligence  the  injuries  were  al- 
leged  to  bave  been  due.  There  was  a 
verdict  and  judgment  against  tbe  company 
and  the  defendant  Barrett,  but  at  the  prop- 
er time  a  petition  had  been  filed  by  the 
railway  company  for  the  removal  of  the 
action  to  the  circuit  court  of  the  United 
Btatea,  and  it  now  contenda  that  all  aub- 
aequent  proceed  in  ga  in  the  state  courts 
were  void.  146  Mo.  App.  332,  130  S.  W. 
3B8. 

Tbe  declaration  alleged  that  the  plain- 
tiff was  employed  by  tbe  company  as  boa- 
tier  under  Barrett  as  foreman;  that  it  was 
bis  duty  under  Barrett's  direction  to  un- 
couple tbe  air  brake  and  signal  boae  from 
between  the  enda  of  the  cars  on  a  speciBed 
train;  that  Barrett  ordered  him  to  do  so, 
and  that  while  he  was  between  the  cars, 
owing  to  their  proceeding  in  an  unusual 
manner  that  is  stated,  he  was  crushed;  and 
further,  that  Barrett  negligently  ordered 
him  into  the  dangerous  situation  without 
giving  bim  warning  of  the  danger,  and 
by  his  order  and  presence  assured  jilaintiff 
that  tbe  work  could  be  proceeded  with  safe- 
ly when,  by  the  e.^erciae  of  ordinary  care 
on  Barrett'*  part,  the  injury  could  haveS 
been  avoided.  After  the  petition  "for  re-* 
movat  bad  been  overruled  tbe  declaration 
TsB  amended  by  inserting  as  to  Barrett, 
'although  be  well  knew  of  plaintiffs  dan- 
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gar  and  the  unusual  way  by  which  the  caid 
Pullman  car  was  to  be  ■witched." 

Th*  defeodanU  other  tban  the  railway 
mre  resident*  of  Missouri,  and  the  peti- 
tion for  removal  charged  that  they  wen 
joioed  for  the  sola  and  fraudulent  pnrpoM 
ot  preventing  a  removal.  The  grounds 
stated  for  the  charge  of  fraudulent  joinder 
wer«  that  the  declaration  discloaed  no  cauae 
«f  action  against  those  defendants,  tliat  the 
company  and  they  were  not  jointly  liabte, 
mud  that  they  were  persons  of  littte  or  no 
property,  wtiile  the  company  was  fully 
able  to  pay.  It  will  be  suflleient  to  con- 
aider  these  grounds  with  reference  to  Bar- 
rett alone,  the  party  that  ultimately  wai 
field. 

lite  joint  liability  of  the  defendants  un- 
der the  declaration  as  amended  is  a  mat- 
ter of  state  law,  and  upon  that  we  sball 
not  attempt  to  go  behind  the  decision  of 
tbe  bigbest  court  of  the  state  before  which 
'the  question  could  come.  Southern  B.  Co. 
T.  Miller,  217  U.  &.  20fi,  215,  216,  64  L. 
«d.  732,  735,  736,  30  Sup.  Ct.  Rep.  4S0. 
Iliat  court  might  bold  that  tbe  declaration 
averred  the  plaintiff  to  have  been  led  by 
Barrett  into  a  trap  that  was  set  and 
•napped  by  the  company,  the  latter  being 
«Iso  liable  for  Barrett's  share  in  the  deed. 
Again,  the  motive  of  the  plaintiff,  taken 
4>y  itself,  does  not  affect  the  right  to  re- 
move. If  there  is  a  joint  liability,  he  bai 
an  absolute  right  to  enforce  it,  whatavar 
the  reason  that  makes  him  wtah  to  aaaert 
tbe  right.  Chicago,  B.  &  Q.  R.  Co.  t.  Wil- 
lard,  220  U.  S.  413.  427,  65  L.  ed.  521,  627, 
■Zl  Sup,  Ct.  Rep.  480;  Illinois  C.  R.  Co.  v. 
Sbeegog,  216  U.  8.  30S,  316,  G4  L.  ed. 
SOS,  211,  30  Sup.  Ct.  Bep.  101.  Hence  the 
fact  that  the  company  is  rich  and  Barrett 
poor  does  not  affect  the  case. 

Tbe  remaining  justification  tor  the 
charge  of  fraudulent  intent  is  that  no 
cause  of  action  was  stated  against  Barrett. 
That  again  is  a  question  of  state  law,  and 
2that  the  plaintiff  had  such  a  cause  of  action 
•"in  fact  must  be  taken*now  to  be  estahliihed. 
Hie  suggeation  that  mere  nonfeasance  is  al- 
leged is  shown  to  ba  unfounded  by  the  state- 
ment that  we  have  made.  It  is  true  that  the 
declaration  was  amended  after  the  petition 
to  remove  had  been  denied,  but  the  amend- 
ment, if  not  unnecessary,  merely  made  tbe 
original  cause  of  action  more  precise.  On 
the  question  of  removal  we  have  not  to 
wnaider  more  than  whether  there  was  s 
nal  intention  to  get  a  joint  judgment,  and 
whether  there  was  a  colorable  ground  for 
It  shown  ai  tbe  record  stood  when  tbe  re- 
moval was  denied.  Wa  are  not  to  decide 
whether  a  flaw  could  be  picked  in  the  decla- 
ration on  special  demurrer.  As  the  rerord 
stood,   Barrett  was   alleged   negligently   to 


have  ordered  the  plaintiff  into  a  dangerous 
place,  and  by  his  conduet  to  have  assured 
the  plaintiff  of  safety,  when,  if  Barrett 
bad  used  ordinary  cara,  the  plaintiff  need 
not  have  been  hurt.  To  add  that  Barrett 
Icnaw  the  specific  source  of  the  danger  is 
merely  to  make  plainer  what  avidieBtly  was 
meant  before. 
Judgment  affirmed. 


tm  V.  8,  1M.> 

BKOOELYN  MI>aNQ  t  UILLENG  COlt 

PANY,  Appt., 

CHARLES  C.  MILLER,  Georg«  B.  Lasbury, 
Ada  M.  Miller,  Charles  C  UiUer  No.  j^ 
and  George  Miller. 

CouHTB    (!   3S7*)  —  Appeal   from  Terbi- 

TOBtAL     SUPKEUB     COUBT  —  PlNDinOB    Of 

Fact    —    CoKcunBiHCi     wiTB     Tkul 

1.  Findings  of  fact  by  tbe  trial  court,  00- 

cepted  by  a  territorial  supreme  court  on 
appeal,  are  conclusive  upon  tbe  Federal 
Supreme  Court. 

[Sd.  Note.— For  other  cuu,  sm  Courts,  Cent. 
DIE.  If  1032-1M7 ;    Dec.  Dig.  i  3ST.*] 

Stipclatiohb    (i    3*}  —  Not    to    Plead 

2.  A  party  may  biod  itself  by  a  stipula- 
tion in  open  court  that,  in  consideration  of 
the  adverse  party's  consent  to  a  contiun- 
ance,  no  jud^ent  which  might  be  obtained 
in  a  pending  suit  in  another  jurisdiction 
sbonld  be  pleaded. 

[Ed.  Nata.— For  otbar  caus,  (M  SUpuIatlans. 
CanL  Dig.  1  1;    Dm.  Dig,  |  I,*] 

[No.  144.] 

Argued  January  E3  and  24,  1013.    Decided 

February  8,  1013. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  deerw 
which  affirmed  a  decree  of  tbe  District  Court 
for  tbe  County  of  Yavapai,  in  that  terri- 
tory, dismissing  a  suit  for  specific  per- 
formance.    Affirmed. 

See  same  cose  below,  13  Ariz.  217,  108 
Pac.  471. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  8.  Howell,  John  J.  Hawking, 
Thomas  C.  Job,  and  A.  W.  Jefferia  for  ap- 
pellants. 

Messrs.  T.  G.  Norria,  John  H.  Rosa, 
Reese  M.  Ling,  and  E.  J.  Mitchell  for  ap- 
pellees. 

■Mr.  Justice  Holmea  doUverod  the  opin-* 
ion  of  the  court: 

Thia  is  a  auit  by  the  appellant  for  tha 
speciBe  performance  of  a  contract  made 
between  it  and  C.  C.  Miller,  A.  V.  Miller, 
now  deceased,  and  O.  B.  Laabury,  here- 
after called  the  vendors,  for  tbe  sale  bf 
the    latter    parties,    on    certain    conditioiw 
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Otrr.  Txu^. 


•nd  tartni,  of  17B,000  Bhacea  o{  stock  in 
the  appalUnt,  or,  io  the  altematiTe,  ol  till 
their  intertat  is  the  West  Brotdilyn  osd 
oertkin  otlter  mining  elaimi.  The  bill  al- 
lege* the  failure  of  the  condition  referred 
to,  and  aeeka  a  conveyaDce  of  the  interest 
in  the  mining  claims  and  an  account.  It 
was  diamieaed  by  the  court  below  and  the 
plaintiff   appealed. 

The  facte  found,  abridged,  are  these.  The 
Yendore  owned  the  mining  claims  and  had 
given  an  option  to  puTchaae  the  West 
Broolclyii  claim  and  another,  not  concerned 
here,  to  the  United  Verde  Copper  Company, 
which  naa  extended  and  kept  in  force  up 
to  January  1,  190S.  In  190S  a  stockholder 
in  the  appellant  had  begun  a  euit  on  be- 
half of  himself  and  others,  afterwards 
amended  so  as  to  make  the  appellant  pic 
tiff,  to  bare  the  Millers  and  I^sbury,  also 
stockholders,  declared  trustees  for  the  ap- 
pellant of  the  mining  claim  now  in  ques- 
tion. Miller,  on  the  otber  hand,  had  sued 
the  appellants  for  work  done  upon  the 
Brooklyn  claim.  By  way  of  compromise 
the  present  contract  was  made.  It  recited 
the  two  suits  and  the  conditional  sale  of 
the  West  Brooklyn  claim  to  the  United 
Verde  Copper  Company,  and  provided, 
S  consideration  of  the  dismissal  and  settle- 
•  ment  of  the  foregoing*  causes  of  action, 
that  if  the  sale  to  the  United  Verde  Com- 
pany waa  consummated  by  January  1, 
1908,  the  above-mentioned  transfer  of  stock 
should  be  made,  etc.,  but  that  if,  for  any 
reason,  the  sale  should  not  be  consummated, 
then  the  conveyance  now  sought  for  should 
take  plsM.t 

tThe  contract  fn  full  ia  as  follows: 

Whereas,  an  action  is  now  pending  In 
the  district  court  of  Yavapai  county,  Ari- 
EOna,  entitled  Brooklyn  Mining  &  Milling 
Company  et  at.  v.  Charles  C.  Miller,  AIohko 
V.  Miller,  and  George  B.  Lasbur.y,  which 
action  relates  to  the  title  of  the  West 
Brooklyn,  East  Brooklyn,  and  South 
Brooklyn  mining  claims  located  in  said 
county  and  territory,  and  relates  to  an 
accounting  for  ores  and  minerals  taken 
therefrom;  and 

Whereas,  the  said  Charles  C.  Miller, 
Alonzo  V.  Miller,  and  George  B.  Laabury 
have  made  a  conditional  sale  of  the  above- 
named  West  Brooklyn  mining  claim  for 
the  sum  of  tlO,000  to  the  United  Verde 
Copper  Company;   and 

Whereas,  an  action  is  pending  in  the 
district  court  of  Yavapai  county,  Arizona, 
entitled  Charles  C.  Miller  v.  Brooklyn 
Mining  ft  Milling  Company,  for  several 
thousand  dollars  claimed  to  be  due  and 
owing  to  the  said  Charles  C.  Miller  for  serv- 
ices performed  by  him  and  Alonro  V.  Mil- 
ler for  the  eaid  Brooklyn  Mining  ft  Milling 
Company;  and 

Whereas,  it  is  the  desire  of  the  parties 
eonnected    with    the    *         "~~ 


•  The  suit  by  Miller  was  dismissed  and* 
a  diamissai  of  the  company's  action  was 
requested,  but  it  was  declined.  Then  on 
January  2,  1908,  the  veudore,  alleging  ooo- 
summation  of  the  contract  with  the  Unit- 
ed Verde  Company,  tendered  performance,3 
which  waa  declined  on  the  ground'tbat  it? 
did  not  comply  with  the  terms  of  the  pres- 
ent agreement,  and  there  was  a  second  r»- 
fusal  to  dismiss  the  company's  suit.  On 
February  IS,  howerer,  it  did  dismiss  that 
suit,  and  ten  minutes  later  began  the  pres- 
ent one.  This  was  tried  in  March,  1909, 
and  the  court  found  that  the  sale  to  the 
United  Verde  Company  had  not  been  con- 
summated, and  that  tlie  failure  waa  caused 
by  the  refusal  ot  the  plaintiff  to  dismiss  its 
former  above-mentioned  euit,  which,  it  will 
be  rememtiered,  impeached  the  title  of  the 
vendors.  (The  vendors  were  not  estopped 
by   earlier   having   alleged   eonaummation.) 

The  court,  however,  instead  of  dismissing 
the  bill  outright,  made  an  alternative  de- 
cree tliat  it  be  dismissed  if  the  plaintiff  did 
not  aasent  within  thirty  days  to  certain 
terms  looking  to  a  carrying  out  ot  the  sale 
to  the  United  Verde  Company.  The  plain- 
tiff refused  its  assent,  and  the  Supreme 
Court,  accepting  the  finding  of  the  court 
below,  affirmed  the  dismissal  of  the  bilL 
This  disposes  of  the  caee  except  in  one  par* 
ticular  to  be  mentioned,  Harrison  v.  Perea, 
16B  U.  S.  311,  323,  42  U  ed.  478,  4B2,  18 
Bup.   Ot.   Rep.   129. 

On  January  28,  1908,  the  appellant 
brought  a  suit  in  Nebraska  for  specific  per- 
formance of  the  same  agreement  now  sued 
upon    here,   and   on    February   6,    1909,    it 

action  to  settle  the  same,  and  to  adjust 
the  matters  of  difference  between  the  par- 
ties  in    connection    therewith; 

Therefore,  in  consideration  of  the  dismis- 
sal and  settlement  of  the  foregoing  causes 
of  action  it  is  hereby  stipulated  and  agreed 
by  and  between  the  Brooklyn  Mining  i  Mill- 
ing Company  and  Charles  C.  Miller,  Alona> 
V,  Miller,  and  George  B.  Laabury  that  if 
the  sale  of  the  West  Brooklyn  nining  claim 
to  the  United  Verde  Copper  Company  is 
consummated  on  or  before  the  1st  day  of 
January,  1908,  the  said  Charles  C.  Miller, 
Alonzo  V.  Miller,  and  George  B.  Lasbuiy 
are  to  transfer  and  deliver  to  the  said 
Brooklyn  Mining  ft  Milling  Company  one 
hundred  and  seventy-Gve  thousand  shares 
(176,000)  of  stock  in  said  Brooklyn  Mining 
ft  Milling  Company,  free  and  clear  of  au 
liens  and  encumbrances  whatsoever;  it  being 
understood  that  said  transfer  of  stock  ia  to 
include  all  of  the  holdings  of  said  Cbarte* 
C.  Miller,  Alonzo  V.  Miller,  and  George  B. 
Lasbury  in  the  Brooklyn  Mining  ft  Milling 
Company,  and  the  said  parties  are  to  re- 
ceive therefor  the  sum  of  3  (three]  cents 
per  share  for  said  stock;  and  in  addition 
thereto  Charles  C.  Miller,  Alonzo  V.  Miller, 
and  George  B.  Laabnry  are  t«  pay  to  tht 
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UNITED  STATES  v.  WINSLOW. 


ma  decided  thtt  tb*  Tcndora  miut  eon- 
Tej  tboir  intervst  in  Uib  Weat  BrooUyn 
eUim,  as  againit  Ad*  M.  Miller,  grantee 
of  A.  V.  Uiller,  and  Lasbnry,  tbe  only  par- 
tiea  aamd,  and  a  master  appointed  by  tbe 
court  axeinited  a  conveyance  aocordingly. 
Tbe  appellant  sought  to  avail  itself  of  this 
decree  and  conveyance.  But  on  December 
£3,  190B,  it  va*  agreed  in  open  court,  in 
eonsi deration  of  the  defendants  allowing 
a  continuance  of  the  present  Arizona  cause, 
that  no  judgment  that  might  be  obtained 
in  Nebraska  should  be  pleaded.  The  court 
properly  held  the  appellant  to  its  agree* 
ment.  There  was  a  cross  complaint  by  the 
appellees  in  tlie  answer  to  which  the  de- 

feree  and  conveyance  were  pleaded,  but  the 
Snpreme  Coor^  »fter*  referring  to  Fall  v. 
Eastio,  21S  V.  S.  I,  M  L.  ed.  es,  S3  L.IUA. 
{»£.)  924,  SO  Sup.  Ct.  Rep.  S,  IT  Ann. 
Caa.  8S3,  disposed  of  the  matter  1^  no- 
ticing that  no  relief  wag  given  on  the 
eroBs  ccanplaiut,  and  that  apecifla  perform- 
ance was  denied  on  other  grounds. 
Judgment  affirmed. 


tTNTTED  STATES,  Pill,  in  Err., 


'.  WINSLOW,  Edward  P.  Hurd, 
George  W.  Brown,  William  Barbour,  and 
Elmer  P.  Howe. 

ComTB  (I  8S5*>— Appiai.  by  GovBBmcwiT 
IB  CBiuinAi.  Case— Scopa  or  Rcviiw. 
1.  The    district    court's    constmction    of 

tbe   indictment   must   be    accepted    by   the 


Federal  Supreme  Conrt  when  reviewing,  un- 
der the  act  of  Marcb  £,  1907  (34  SUt.  at 
L.  1240,  ebap.  8664),  a  jnd^nent  sustaining 
a  demurrer  to  certain  counts  in  the  in- 
dictment, which  is  based  upon  the  conatruo- 
tion  of  the  Federal  statute  upon  which  the 
indictment  is  founded. 

[Bd.  Mote,— For  other  cue*,  lee  Courts,  Cent. 
Dig.  11  loa-IOtS,  lOSI;    Dec.  Dig.  {  iSi.*l 

MoNOPOUM  (I  20*)— Patbkted  Abtiolzs— 

UKIOM   op  COBPOBATIOHB. 

B.  The  union  in  one  corporation  of  three 
companies,  each  manufacturing  a  different 
noncompeting  group  of  patented  machines 
collectively  used  for  mating  shoes,  is  not 
forbidden  by  tbe  prohibitions  of  the  Sher- 
man antl-tnist  act  of  July  2,  1S90  (26  Stat. 
at  L.  209,  chap.  047,  U.  B.  Comp.  Stat.  1901, 
p.  3200),  against  combinations  in  reBtraint 
of  interstate  trade,  although  a  large  per- 
centage of  all  the  shoe  maehinery  business 
may  thus  have  been  put  into  a  single  hand. 
[Bd.  Nots,-7or  athar  caMB,  sea  Konotiollta, 
Doc.  Dig.  I  M.'l 

Conars  (|  3S5»)— Appbal  bt  OovBBNUXira 

IK  Cbiuinal  Cabi--Repbal. 

3.  The  criminal  appeaJs  act  of  March  2, 
1907,  was  not  repealed  bj  tbe  Judicial  Code 
o(  March  3,  Iflll  (30  Stat,  at  L.  1087,  chap. 
131,  U.  S.  Comp.  Btat  Supp.  ISll,  p.  128), 
sinee  the  former  act  ia  not  mentioned 
among  the  statutes  expressly  repealed  bf 
I  297  of  the  Oode,  is  not  superseded  by  any 
oaher  regulations  of  the  matter,  and  is  a 
special   provision. 

[Bd.  Nota.— For  other  euea,  aea  Courts,  Cant. 
Dig.  H  iKa-lUSE,  lOU:    Dec  Dig.  I  3S5.*] 

[No.  020.] 


■nm  of  eight  thousand,  Sve  hundred  dolli 
'($8,600)  out  ol  the  proceeds  derived  from 
the  sale  ol  the  said  West  Brooklyn  min- 
ing claim ;  in  addition  thereto  the  said 
Charles  C.  Jdiller,  Alonio  V.  Miller,  and 
Oeorge  B.  Lasburj  are  to  convey  all  of  their 
right,  title,  and  interest  in  and  to  tbe  East 
Brooklyn,  South  Brooklyn,  North  Brooklyn, 
Empress,  and  Midway  mining  claims,  and 
■aid  transfer  shall  contain  the  warranty 
that  the  asBessnieut  work  lias  been  done  for 
the  year  1907  npon  the  Empress.  Midway, 
and  North  Brooklyn,  and  the  said  Brook- 
lyn Mining  i,  Milling  Company  shall  pay 
tile  said  sssessment  work  at  its  reasonable 
Talue.  Tbe  said  Charles  C.  Miller,  Alonzo 
V,  Miller,  and  George  B.  Lasbury  agree  to 
do  the  asBessment  wOi'k  for  the  year  1607, 
on  the  East  and  South  Brooklyn  mining 
elaime,  and  said  assessment  work  so  to  1>b 
performed  is  to  be  paid  for  by  the  Brook- 
qm  Mining  ft  Milling  Company  at  ita  rea- 
sraabla  value.  It  ia  further  stipulated  and 
agreed  by  and  between  the  parties  hereto 
that  if  for  any  reason  tbe  sale  of  the  West 
Brooklyn  claim  to  the  United  Verde  Copper 
Company  by  the  said  Charles  C.  Miller, 
lAlonzo  V.  Milter,  and  George  B.  Lasbury 
ihnll  not  be  conaummatad  on  or  li^ore  tb« 


let  day  of  January,  IBOB,  then  the  aaid 
Charles  C.  Miller,  Alonzo  V.  Miller,  and 
George  B.  Lasbury  are  to  convey  to  the 
Brooklyn  Mining  ft  Milling  Company  all  of 
their  right,  title,  and  interest  in  and  to  the 
West  Brooklyn,  East  Brooklyn,  South  Brook- 
lyn, North  Brooklyn,  Empress,  and  Midway 
mining  claims,  and  the  Assessment  work 
on  the  North  Brooklyn,  Empress,  and  Mid- 
way   claims    for   the    year    1007    ' 


It  is  understood  by  and  between  the  par- 
ties hereto  that  the  foregoing  does  not 
concede  or  admit  any  of  tbe  allegationa 
contained  in  the  pleadings  of  said  causes 
of  action,  but  the  agreement  is  entered  into 
for  the  purpose  of  adjusting  the  matters 
of  difference  between  said  parties,  and 
avoiding  further  coats  and  expanses  to  tba 
parties  hereto. 

Id  witness  whereof,  we  have  hereunto  set 
our  hands  this  27th  day  of  August,  a.  D, 
1907. 

C.  C.  Miller. 
A.  V.  Miller. 
G.  B.  Lasbury. 

Brookim  Mining  ft  Milling  Compan]'. 
By   Chas.   W.   Pearaall,   President. 
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IN  IBBOR  to  a»  Diitriet  Conrt  of  tlie 
United  SUt«a  for  the  District  at  HuMi- 
elmietU  to  ravtew  &  judgment  siutaiDiiig 
k  damuTTer  to  certain  counti  in  «n  iudlet- 
ment  cbargiug  Tiolations  of  tb«  Sbemun 
uiti-tnut  Kct.    Affirmed. 

See  wme  case  belov,  19S  Fed.  078. 
The  facte  are  stated  in  the  opinion. 
Solioitor  Oeneral  Bnllltt  for  plaintiff  in 

Meaare.  Obarlea  F.  CboatA,  Jr.,  EYed- 
«ncfc  p.  Fish,  Malcolm  Donald,  and  Wil- 
^llam  A.  Sargent  for  defendants  in  error. 

"  *  Kr.  Juftioe  HoUnec  delivered  tba  opin- 

("tarn  ol  tbe  eourt; 
■TUa  i>  a  writ  of  error  to  determine 
vhether  two  counts  in  an  indictment, 
eonstrued  b;  the  district  eoiiTt,  ehai^ 
oBenses  nnder  the  Sherman  act  of  July  Z, 
1890,  chap.  047,  26  SUt.  at  L.  209,  U.  S. 
Comp.  Stat.  1901,  p.  3200.  They  vera 
held  bad,  on  demurrer,  bj  the  district  court. 
19S  Fed.  578.  The  two  counts  allege  snb- 
■tantiallj  tbe  same  facts;  the  first  laying 
them  as  a  combination  in  restraint  of  the 
trade  of  tbe  defendant*  thcmselTee,  the 
second,  as  a  conspiracy  in  restraint  of  the 
trade  of  otben,  shoe  manufacturers. 
Tbe  facts  alleged  are  as  follows: 
the  last  twenty.Qve  years  practically  all 
the  shoes  worn  in  the  United  States  have 
been  made  by  the  help  of  machines,  grouped 
«s  lasting  machines,  weltsewing  machines, 
and  outaole-stltcbing  machines,  heeling  ma- 
chines and  metallic  fastening;  maeblnes, 
there  being  a  large  rsriety  of  machines  in 
each  group.  (These  machines,  of  course, 
are  not  alleged  to  do  all  the  work  of  mak- 
ing  finished  shoes.)  There  is  a  great  num- 
ber of  shoe  factories,  and  because  the  ma- 
chines are  expensive  and  the  best  of  them 
patented,  the  manufacturers  have  had  to 
get  them  principally  from  tbe  defendants. 
Before  and  up  to  February  T,  ISDB,  tbe 
defendants  Win  slow,  Hurd,  and  Brown, 
through  tbe  Consolidated  and  McKay  Last* 
ing  Machine  Company,  under  letters  pat- 
ent,  made  60  per  cent  of  all  tbe  lasting  ma- 
chines made  in  tbe  United  States;  the  de- 
fendants Barbour  and  Howe,  through  the 
Goodyear  Shoe  Machinery  Company,  in 
like  manner  made  80  per  cent  of  all  the 
welt.sewing  machines  and  outaole-atitching 
machines,  snd  10  per  cent  of  all  tbe  tasting 
machines;  and  tbe  defendant  Storrow 
(against  whom  tlie  indictment  has  been 
dismissed],  through  the  McKay  Shoe  Manu- 
facturing Company,  made  70  per  cent  of 
all  the  heeling  machines  and  80  per  cent 
of  all  tbe  metallic  fastening  machines  made 
in  the  United  BUtes.  The  defendanU  all 
Swere  carrying  on  commerce  among  the 
fttates  with  such  of  Uie*sho«  manufacturers 


<  as    ars   ontsids   MasHtdmaatts,    tbe   state 
where  t^  defendants  made  their  inaehinea. 

On  Febmary  7,  1899,  tbe  three  groups 
of  defendants  above  named,  np  to  that 
time  separate,  organised  the  United  Shoe 
Machinery  Company,  and  turned  over  to 
that  company  tlte  stoelcs  and  buaiseas  (rf 
the  several  corporations  that  they  rBspe(^ 
tively  controlled.  The  new  company  now 
makes  all  the  machines  that  had  been 
made  in  different  places,  at  a  single  new 
factory  at  Beverly,  Massachusetts,  and  di- 
rectly, or  through  subsidiary  companies 
carries  on  all  the  conuaerce  among  tlia 
states  that  bad  been  carried  on  independ- 
ently by  the  conatituent  companies  before. 
The  defendants  have  ceaaed  to  sell  shoo 
machinery  to  the  shoe  manufacturers.  In- 
stead, they  only  let  machines,  and  on  tbe 
condition  that  unless  the  shoe  manufao- 
turers  use  only  machines  of  the  kinds  men- 
tioned, furnished  by  the  defendants,  or  if 
they  use  any  such  machines  furnished  by 
other  maohinei;  makers,  then  all  machines 
let  by  the  defendants  shall  be  taken  away. 
This  condition  they  constantly  have  en- 
forced. Tbe  defendants  are  allied  to  have 
done  the  seta  recited  with  intent  unreason- 
ably to  extend  their  monopolies,  rights, 
and  control  over  commerce  among  the 
atates;  to  enhance  tbe  value  of  tbe  same 
at  tbe  expense  of  the  publie;  and  to  dia- 
conrage  others  from  inventing  and  manu- 
facturing machines  for  the  work  done  by 
those  of  tbe  defendants.  The  organintion 
of  the  new  company  and  tbe  turning  over 
of  tbe  stocks  and  business  to  it  ai«  al- 
leged to  constitute  a  breaeh  of  the  Sbe^ 
man  act. 

It  is  to  he  observed  that  tbe  conditions 
now  inserted  in  the  leases  are  not  alleged 
to  have  been  contemporaneous  with  tbe 
combination,  or  to  have  been  contemplated 
when  it  was  made.  The  district  court  con- 
strued tbe  indictment  as  confined  to  tbe 
combination  of  February  7;  that,  Is,  simply 
to  tbe  merger  of  the  companies,  without  re*, 
gard  to  the  leases  subsequently  made  (ISSn 
Fed.  S92,  694)  "  and  we  have  no  jnrlsdic-" 
tion  to  review  this  interpretation  of  the  in- 
dictment. United  States  v.  Patten,  Jsnuary 
e.  1913  [226  U.  S.  025, 67  L.  ed.  — ^,88  Sup. 
Ct.  Bep.  141].  Hence  the  only  qnestioa 
before  us  la  whetbei'  that  combination, 
taken  by  itself,  was  within  the  penalties 
of  tbe  Sherman  act.  The  validity  of  the 
leases,  or  of  a  combination  contemplating 
tbem,  cannot  be  passed  upon   In  this  case. 

Thua,  limited,  the  question  does  not  re- 
quire lengthy  diseussion,  and  a  large  part 
of  the  argument  addreaaed  to  us  eoneemed 
matters  not  open  here.  On  the  faee  of  It 
tbe  combination  was  simply  an  effort  after 
greater  etBcieney.    The  business  of  the  s«t- 
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nal  gnmps  thai  combined,  aa  it  eiiated , 
btfore  the  combloation,  i*  usumed  to  tuve 
ham  legal.  Tht  niftcbinca  are  patented, 
Bulking  them  i«  a  monopoly  in  an;  caie, 
thm  axclusion  of  competitora  from  the  use 
at  Umn  ia  of  tbe  verj  eaaence  of  the  right 
eonterred  by  the  patent*,  Paper  Bag  Patent 
Caae  (ContinentaJ  Paper  Bag  Co,  v.  Eaatern 
Paper  Bag  Co.)  210  U.  S.  405,  426,  52  L. 
ed.  1122,  113S,  28  8np.  Ct  Rep.  T4S,  and 
it  ntikj  be  assumed  that  the  lucceaa  of  the 
ae*erail  groupa  waa  due  to  their  patenta 
hATing  been  the  best.  As,  1^  the  inter- 
pntfttlon  of  the  indictment  below  (19S  Fed. 
Ul)  and  by  the  admiuion  in  argument 
before  ua,  they  did  not  compete  with  one 
Uiother,  it  ia  hard  to  aee  why  tbe  collectivs 
bnainesB  abould  be  any  worie  than  its  eom- 
ponent  parts.  It  ia  laid  that  from  TO  to 
80  per  oent  of  all  tbe  ahos  maehinery  bnsl- 
QMS  was  put  into  «  aingle  hand.  This  la 
inaeeurate,  since  the  machine*  in  queation 
are  not  alt^fed  to  be  typea  of  all  the  ma- 
ehlnea  used  in  making  shoes,  and  since 
the  defendants'  share  in  eommerce  among 
ths  states  does  not  appear.  But  taking  it 
aa  true,  we  can  see  no  greater  objection 
to  one  corporation  manufacturing  70  per 
cent  of  three  noncompeting  groupa  of  pat- 
ented machine*  eoliectively  used  for  mak- 
ing a  single  product  than  to  three  eorpo> 
rations  making  the  same  proportion  of 
one  group  eacb.  Tbe  disintegration  aimed 
at  b^  the  statute  does  not  extend  to  redn- 
Selng  all  manufacture  to  isolated  units  of 
>  tbe  lowest  degree.*  It  is  as  lawful  for  one 
corporation  to  make  every  part  of  a  steam 
engine,  and  to  put  tbe  machine  together, 
aa  It  wonld  be  for  one  to  make  the  boilers 
and  another  to  make  the  wheels.  Until 
tlie  one  intent  is  nearer  accomplishment 
than  it  is  by  such  a  jiiita position  alone,  no 
Intent  eonld  raise  tbe  conduct  to  tbe  dig. 
ni^  of  an  attempt.  See  Virtue  t.  Cream- 
ery Package  Mfg.  Co.  Jan.  20.  1913  [227 
0.  8.  a,  B7  L.  ed. — ,33  Sup.  Ct.  Rep.  202] ; 
Swift  ft  Co.  T.  United  States.  196  U.  S. 
S76,  390,  40  L.  ed.  CIS,  524,  2S  Sup.  Ct. 
Rep.  276. 

It  was  argued  as  an  afterthought  that 
the  act  of  March  2,  1907,  chap.  2564,  34 
BUt.  at  L.  1246,  under  which  the  United 
Btatea  took  this  writ  of  error,  was  repealed 
by  the  Judicial  Code  of  March  3,  1911, 
ehap.  231,  36  Stat,  at  L.  1087,  1188,  U.  S. 
Camp.  Stat.  Supp.  1911,  pp.  128,  244.  But 
ft  is  not  mentioned  among  tbe  statutes  ex- 
pressly repealed  by  |  SS7  of  the  latter  act, 
it  is  not  superseded  bj  any  other  regula- 
tions of  tbe  matter,  it  is  a  special  provi- 
sion, and  on  princtptes  similar  to  those  dis- 
cussed in  Ex  parte  United  States,  Jan,  6, 
1913  [220  U.  S.  420,  S7  L.  ed.  — ,33  Sup.  Ct 
Bep.   170],  it  must  be  held  not  to  hsTe 


bean  repealed.  8m  further,  Johnson  t. 
United  States,  225  U.  S.  40S,  410,  66  L.  ed. 
1142,  1147,  32  Sup.  Ct.  Bsp.  748;  Petri  t. 
F.  E.  Creelman  Lumber  Co.  189  U.  S.  487, 
497,  SO  I.  ed.  261,  280,  26  Sup.  Ct  Bep.  lU. 
Judgment  al&rainL 

(W  u.  fl.  in.) 
JOHN  E.  C.  ROBINSON,  John  Beckfel^ 
Qeoi^    A.    Fay,    and    B,    C.    Finnegan, 
Appta., 

JOHN  K.  LTnn>BiaAN. 

Statdtm  a  219*)  —  Dkpaetuihtai.  Oon> 
fl^uonoir. 

1.  Departmental  practiee  in  tbe  adminia- 
tration  of  a  statute  wUl  control  the  courts 
only  when  such  practice  is  reaaonable. 

raid.  NotB.— For  other  cases,  se*  BUtates,  Ont. 
Dls.  II  »>.  in  :    Dm.  Die  1  IU-*1 

Public  IiAjudb  d  135*)-~3oi.DiEB'a  Addi- 
TioNAi.  Hot(xsTEAi>— BioBT  Or  AsaiaHKi 
OF  Invalid  Biobt  — InTEBVEBina  Ad- 
vEsas  Ci^Aiu. 

2.  The  asaigne*  of  a  soldier's  additional 
homestead  ri^t  cannot,  when  his  applica- 
tion, made  under  U.  S.  Rev.  Stat.  )  2306, 
U.  8.  Ctnnp.  SUt.  1901,  p.  141S,  has  been 
disallowed  because  his  assignor  was  not 
entitled  to  an  additional  homestead  entry, 
substitute  in  support  tbereof  a  valid  right 
in  place  of  tbe  one  rejected,  and  give  hi* 
application  precedence  over  an  intervening 
adverae  claim  of  a  railroad  company. 

TKa.  Hots.— 'For  oUier  eases,  see  Pabllo  Lands, 
CeBL  Dls.  H  U1.4m    Dee.  Dl|.  I  13S,*1 

(No.  108.] 

Argued   December    19    and   20,    1912.      De- 
cided February  3,   1913. 

APPEAL  from  tbe  United  States  Circnit 
Court  of  Appeals  for  tbe  Eighth  Cir- 
cuit to  review  a  decree  which  afllrmed  a 
decree  of  the  Circuit  Court  for  the  District 
of  Minnesota,  dismissing  the  bill  in  a  suit 
to  have  defendant  adjudged  trustee  of  cer- 
tain lands  patented  from  the  United  States. 
AfBrmed. 

See  same  caae  below,  101  C.  C.  A.  SM, 
178  Fed.  230. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  O.  D.  O'Brleoi  and  P.  H.  Ba]^ 
mouT  tor  appellants. 

Messrs.  Ijntfaer  C.  Harris  and  WlUlan 
B.  Cnllcin  for  appellee. 

*  Mr.  Jnstice  HcKenna  delivered  tbe  opfai-r 
ion  of  the  court: 

Bill  in  equity  by  sppellants,  who  were 
complainaati  in  the  circuit  court,  and  m 
shall  ao  refer  to  tbem,  and  to  the  appel* 
lee  as  defendant,  to  adjudge  defendant  trus- 
tee for  complainants  of  the  B.  W.  ]  of  tlie 
S.  E.  i  of  section  13,  township  GS  north, 
range  86  west  of  ths  principal  meridiai^ 


Vw  oUisr  naas  se*  m 


a  D«s.  *  Am.  Dls*.  UOT  to  fl&te,  *  Rap' 
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Mul  to  compel  %  eonve^ance  to  them.  Tba 
Sftuta  Fe  Railroad  Company  was  impleaded 
with  defendant,  but  it  Qled  &  disclaimer 
ftnd  the  auit  proceeded  agaimt  him  alone. 

The  right*  of  complainants  are  based 
upon  au  application  for  the  lands  as  unap- 
propriated public  lands  ol  the  United  States 
by  Robinson,  one  of  the  complainants,  a 
assignee  of  one  James  Carroll.  The  appli 
cation  was  duly  entered  of  record  upon  the 
tract  and  plat  book  in  the  local  land  office, 
and  proof  of  the  claim  of  Carroll  for  an 
additional  homestead  entry  was  transmitted 
to  the  General  Land  OfGce  for  examination 
and  action.  Upoa  invGBtigation  the  Lend 
Department  decided  that  Carroll  was  not 
entitled  to  make  such  entry,  and  held  Rob- 
inson's application  for  rejection,  and  or- 
dered a  hearing  to  be  had  on  June  29,  1905. 
Robineon  did  not  appear  and  a  deciai 
was  rendered,  holding  that  Carroll  was  n 
entitled  to  an  additional  homestead  entry 
under  §  2306  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  1415).  Robinson 
waa  notified  of  this  action  and  that  he  bad 
a  riglit  to  appeal  therefrom. 

On  the  27th  of  July,  1905,  Robineon  filed 
with  the  local  land  office  for  tranamissioi 
to  the  General  Land  Office  an  application 
for  leavu  to  substitute,  in  support  of  hi 
application  for  eutry  of  the  land,  another 
■oldier's  additional  homestead  right  in  lien 
of  that  of  Carroll.  In  his  application  be 
said  he  appealed  from  the  order,  canceling 
Carroll's  entry,  and  excused  himself  for 
gnot  appearing  at  the  hearing  on  June  20, 
yl905,  on  accaunt*af  the  sudden  and  serious 
illness  of  his  mother,  which  prevented  his 
attendance  at  the  hearing,  and  also  pre- 
vented him  from  providing  a  representative 
thereat.  He  disclaimed  a  deaire  to  incom- 
mode the  Department,  and  expressed  a  will- 
ingnesa  to  aid  it  in  the  adjustment  of  all 
matters  in  which  he  should  be  interested. 
He  further  said  that  he  was  deeply  sensible 
and  appreciated  the  seriousness  of  default- 
ing at  the  hearing,  and  that  be  did  not 
want  the  case  reopened.  He  retguested  a 
delay  of  thirty  days,  and  asked  that  the 
decision  of  the  reg:iBter  and  receiver  of  the 
land  office  be  amended  so  as  to  grant  him 
a  reasonable  time  within  which  to  perfect 
his  entry. 

An  order  was  made  allowing  him  thirty 
days  after  notice  to  file  a  proper  substi- 
tute for  the  right  ol  Carroll.  On  October 
4,  1905,  he,  Robinson,  filed  the  additional 
homestead  right  of  one  Justin  V.  Heath, 

On  February  16,  1006,  the  Commission- 
er of  the  General  Land  Office  accepted  the 
nibstitute,  and  directed  the  local  land  of- 
fice that,  upon  the  payment  by  Robinson  of 
the  legal  fees  and  commissions  within  sixty 
days,   they  should  allow  the  entry  made 


by  blm.  He  paid  the  fees  m  required, 
and  thereupon  final  certificate  No.  Tlfi, 
Cass  lake,  Minnesota,  series,  waj  issued  to 

him, 

On  July  11,  1905,  that  is,  prior  to  tha 
filing  by  Robinson  of  the  homestead  right 
of  Heath,  the  Santa  Fe  Railroad,  through 
the  defendant  Lundrigan,  its  attorney  IB 
fact  for  that  purpose,  filed  in  the  local  land 
office  under  the  act  of  Congress  of  June 
4th,  18»T  [30  Stat  at  L.  11,  chap.  2],  iti 
application  to  select  the  land.  Tb«  applica- 
tion was  received  subject  to  final  actio* 
on  Robinson's  application.  Upon  the  at 
lowancB  of  Robinson's  application  and  tha 
issue  to  him  of  a  final  certificate,  the  local 
land  office  rejected  the  application  of  tba 
railroad  company,  from  which  action  tha 
latter  appealed  to  the  Commissioner  of  tba 
General  Land  Office.  The  Commissioner 
held  that  the  application  of  th«  railroad 
company  constituted  ■  valid  intervening^ 
adverse  right  such  u  tfl^bar  the  substitu-S' 
tion  by  Kobinson  of  the  additional  home- 
stead right  of  Heath.  On  February  25, 
1907,  the  Secretary  of  the  Interior  affirmed 
the  decision  of  the  Commissioner.  Upon 
motion  for  review  the  decision  was  affirmed 
May  13,  1907;  and,  on  petition  tor  ra- 
review,  reaffirmed  July  IB,  1807. 

In  pursuance  of  this  decision  Robinson's 
entry  was  canceled,  and  a  patent  for  tha 
land  was  issued  to  the  railroad  company. 
The  railroad  company  subsequently  con- 
veyed the  land  to  defendant. 

The  above  facts  are  not  denied.  It  is  al- 
leged by  complainants  that  for  many  year* 
immediately  preceding  the  decision  holding 
Robinson's  application  for  cancelation  there 
waa  a  rule,  regulation,  and  settled  practioa 
prevailing  in  the  Department  providing 
that  upon  the  rejection  of  a  soldier's  addi- 
tional homestead  right,  surrendered  by  tba 
assignee  thereof  in  support  of  an  applica- 
tion under  |  2306  of  the  Revised  Statutes, 
such  applicant  might  substitute  in  support 
thereof  a  valid  additional  homestead  right 
in   place  of  that  rejected. 

The  exieteuce  and  validity  of  the  rule  li 
in  dispute  between  the  parties,  and  also 
the  legality  of  the  decision  of  the  Interior 
Department  against  Robinson's  application. 

The  circuit  court  dismissed  the  bill,  and 
its  decree  waa  affirmed  by  the  circuit  court 
of  appeals  by  a  divided  court.  101  C.  G.  A. 
560,   178  Fed.  230. 

The  question  in  the  case  is  very  direcL 
Robinson's  application  had  no  legal  foun- 
dation, Carroll,  upon  whose  rights  it  waa 
made,  not  being  entitled  to  make  an  addi- 
tional homestead  entry.  The  question  then 
is,  could  Robinson  substitute  another  righti 
and  give  bis  application  precedence  over 
the  intervening  claim  of  the  railroad  com- 
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for  bj  camplunanti  upon  the  practice  or 
the  Loud  Office.  The  defendant  denies  tbe 
exiBtence  ol  the  practice,  and  contend!,  be- 
lidea,  that,  if  it  be  eBtablished,  it  ii  deati- 
E  tate  of  legal  effect. 

•  *  We  bave  seen  that  Rabinaon  nas  given 
an  opportunity  to  aTcrt  the  rejection  of  hia 
application  and  support  it  by  proof  of  a 
riglit  in  Carroll.  He  defaulted;  but  he 
did  not  aak  to  reopen  the  case  and  estab- 
lith  a  kgal  foundation  for  his  application, 
bnt  that  he  be  given  thirty  days  to  "ro- 
Mript"  the  land.  To  this  the  Commiuioner 
of  tha  Land  Office  responded,  afflrmiug  tbe 
deciiion  of  the  local  land  office  rejecting 
the  application,  and  pronouncing  "tbe  case 
eloeed."  He  waa,  however,  given  thirty  days 
to  "flie  a  proper  substitute  for  the  right" 
rejected,  and,  if  he  failed  to  do  so,  the 
local  office  was  directed  to  hold  the  tract 
"subject  to  entry  from  that  time  by  the 
first  qualified  applicant." 

On  October  4,  IDOS,  he  filed  as  a  substi- 
tute tbe  right  of  Justin  F.  Heath,  but  on 
July  11,  1003,  the  railroad  company  had 
selected  the  lands  as  lieu  lands.  The  local 
land  office  rejected  the  application  of  the 
railroad  company  on  account  of  eonSiat 
with  Robinson's  entry,  subject,  however,  to 
the  right  of  appeal.  An  appeal  was  taken 
and  Hob  in  son  moved  to  dismiss  it.  The 
motion  was  denied  on  tbe  authority  of  the 
departmental  deeiflion  in  the  case  of  the 
Southern  P.  R,  Co,  v.  Maginnis,  in  which 
it  was  decided,  the  facts  being  substantially 
the  same,  "that  a  substitution  could  not  be 
allowed  in  the  face  of  an  intervening  ad- 
verse  right."  The  decision  was  affirmed  by 
Secretary  Hitchcock,  and  succeseively  upon 
review  and  re-review  by  Secret*ry  OarBeld 
and  Acting  Secretary  Woodruff. 

Against  these  rulings  complainants  urge 
previous  departmental  practice.  This  prae- 
tiee  Robinson  urged  in  bis  petition  for  re- 
view, and  cited  in  support  of  it  the  case 
of  Germauia  Iron  Co.  v.  James,  32  C.  C. 
A.  348,  91  U.  S.  App.  I,  SB  Fed.  911.  To 
the  contention  and  tbe  case  the  Acting  Sec- 
retary replied  as  follows:  "In  that  case 
the  court  held  that  a  just  and  reasonable 
rule  of  administration  adopted  and  applied 
5by  the  Department  became  a  rule  of  prop- 

•  erty,  and  could  not  be'oltered  to  the  prej- 
ndice  of  those  who  bad  initiated  rights 
under  such  practice.  Rut  the  rule  contend- 
ed for  by  counsel  as  governing  the  cose  is 
neither  reasonable  nor  just  Robinson  at- 
tempted to  initia.te  a  right  by  relying  upon 
the  invalid  claim  of  another;  and  insists 
that  even  though  the  Department  would  be 
unwarranted  in  recognizing  such  claim,  he 
could  be  allowed  to  perfect  tha  right  thus 
asserted,  to  the  prejudice  of  a  valid  inter- 
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,  vening  right,  of  whlel)  tw  hod  notice,  bj 
tbe  substitution  of  another  and  different 
right.  The  simple  statement  of  the  facta 
destroys  all  of  the  argument  in  support  of 
such  practice.  There  is  neither  reason  nor 
equity  in  it.  Had  Robinson  been  clothed 
with  a  right  In  himself,  independent  of  any 
right  claimed  through  his  assignor,  another 
question  might  be  presented.  But  such  1* 
not  tbe  case,  as  he  was  relying  solely  upMi 
the  rights  obtained  by  the  assignments,  and 
of  these  tbe  first  was  worthless,  and  prior 
to  ths  assertion  of  the  second  Uie  right  of 
another  had  attached.  Tbe  arbitrary  de- 
struction of  this  intervening  right  in  the 
manner  contended  for  by  counsel  would  be 
wholly   unwarranted." 

Little  need  be  added  to  this  reasoning. 
We  are  not  disposed  to  review  the  cases  by 
which  it  is  contended  the  practice  is  estab- 
lished. It  could  only  prevail  if  it  were  a 
reasonable  administration  of  the  statute. 
Webster  v.  Luther,  163  U.  8.  331,  342,  41 
L.  ed.  1TB,   182,   18  Sup.   Ct.  Rep.  BS3. 

Under  9  2304  of  the  Revised  SUtutes 
every  private  soldier  and  officer  who  had 
served  in  tbe  Army  or  Navy  of  tbe  United 
States  during  the  War  of  the  Rebellion  is 
entitled  to  enter  under  the  homestead  laws 
ISO  acres  of  land.  We  omit  the  qualifying 
conditions.  Section  2306  provides  that 
every  person  mentioned  In  i  2304  i  who  has 
entered  under  the  latter  section  less  than 
160  acres  "shall  .be  permitted  to  enter  so 
much  land  as,  when  added  to  the  quantity 
previously  entered,  shall  not  exceed  one 
hundred  and  sixty  acres."  This  provisionfi 
is  the  foundation  of*Rohinson's  rights.  In? 
Webster  T.  Luther,  supra,  these  sections 
were  considered,  and  it  was  decided  that 
the  right  given  by  g  2306  was  intended  as 
compensation  and  was  assignable.  When 
assigned,  however,  it  is  the  right  of  tbe 
soldier  which  is  transferred  and  which 
must  be  used  to  make  an  entry.  Neces- 
sarily tbe  right  must  exist  before  it  can 
ba  exerted  either  by  him  or  his  assignee. 
Or,  to  put  it  in  another  way,  a  baseless 
or  fraudulent  claim  cannot  initiate  or 
BUS  tain  a  right.  Hence  tbe  distinction 
made  by  Acting  Secretary  Woodruff  between 
a  right  in  Robinson  and  right  in  his  as- 
signor, and  the  observation  that  "bad  Rob- 
inson been  clothed  with  a  right  in  himself, 
independent  of  any  right  claimed  through 
his  assignor,  another  question  might  be 
presented."  Hence,  also,  the  decision  ol 
Secretary  'Qarfleld  that  "no  right  of  entry 
is  gained  by  the  filing  of  an  invalid  t,^ 
plication  to  enter,  and  upon  the  rejection 
thereof  the  rights  of  subsequent  applicants 
attach  in  the  order  in  which  tbey  are  as- 
serted. By  admitting  tbe  rights  of  substi- 
tution,    irrespective    of    the    intervening 
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ri^ta,  tlie  man  filing  of  an  individual 
•oldier'a  additional  application  would  in 
•ffact  amount  to  a  a^regation  of  the  land." 
And  again:  "The  refusal  of  the  Depart- 
ment to  adopt  auch  a  practice  do«a  not 
prejudice  the  holder  of  a  valid  right.  The 
only  Talua  of  anch  right  lies  in  tfae  power 
of  tite  holder  to  enter  thereunder  anj  land 
aubjeet  to  it  at  the  date  of  filing  hia  ap- 
plioatioD.  Thii  rigbt  ia  not  denied  in  the 
present  caae,  aa  the  land  there  involved 
waa  lubjcct  thereto  only  in  event  there 
were  no  prior  adverse  claims  asserted  upon 
which  entry  ihonld  be  allowed.  The  right 
itself  is  not  destroyed  by  refusing  to  allow 
entrj  thereunder  of  tbia  particular  tract. 
The  purehaaer  atill  has  all  that  be  bargained 
for,  and  the  mere  fact  that  bia  purchase 
may  have  been  made  upon  the  mistaken 
Idea  that  he  would  be  entitled  aa  a  matter 
of  right  to  ezerciae  it  upon  a  particular 
tract  of  land  does  not  entitle  him  to  equi- 
table consideration  aa  against  a  prior,  and 
$  therefore  auperior,  right  of  another." 
■  *  The  ruling  was  right.  Each  application 
must  depend  upon  its  particular  basis. 
And  It  cannot  be  kept  open  for  tha  substi- 
tution of  another  right  than  that  upon 
which  It  was  made.  If  one  aubstitution  can 
be  permitted,  auceeasive  suhstitutiona  can 
be  permitted,  and  there  might  ariae  the 
condition  of  things  condemned  in  Moss  v. 
Dowman,  178  U.  S.  413,  44  L.  ed.  526,  20 
Sup,  Ct.  Rep.  42S.  In  that  case  auccea- 
slve  formal  entries  under  the  homestead 
law  and  successive  relinquisbmenta  of  the 
entries  of  a  tract  ol  land  were  made.  Dow- 
man, who  waa  not  a  party  to  ttie  manipulat' 
ing  process,  about  one  month  prior  to  the 
last  relinquishment  settled  upon  the  land. 
It  was  held  that  his  right  attached  imme- 
diately upon  the  filing  of  the  last  relin- 
quishment and  before  the  laat  entry,  though 
the  latter  waa  made  on  the  same  da;  the 
relinquishment  was  filed.  It  waa  recognized 
that  the  entry  which  was  given  up  had 
aegregated  the  land,  and  that  no  right  could 
be  initiated  while  it  stood  of  record;  but 
it  was  decided  that  the  instant  ita  relin- 
quiahment  was  filed  in  the  local  oSice  the 
right  of  Dowman,  the  aettler  on  the  land, 
attached,  and  the  Moea  entry  could  not  de- 
feat it.  And  so  in  the  case  at  bar, — the  in- 
stant that  Robinson'a  application  was  re- 
jected aa  having  no  legal  foundation,  the 
land  became  subject  to  appropriation  bj  an- 
other. No  right,  therefore,  of  Robinson 
was  devested  by  the  ruling  of  the  Depart- 
ment, aa  contended  by  complainants,  for 
no  right  had  attached.  Hia  application, 
baaad  on  the  right  of  Carroll,  was  not  an 


entry  of  the  land,  and  is  not  within  the 
ruling  of  McMicbael  t.  Murphy,  197  U.  S. 
304,  49  L.  ed.  7SG,  SG  Sup.  Ct.  Rep.  460, 
that  an  entry  valid  on  its  face  aegregatea 
the  lands  from  the  public  domain,  and  pr» 
eludes  their  appropriation  by  anothei  m 
long  as  it  remains  undisturbed. 
Decree  afllnued. 


(ffi  n.  a  US.) 
UNITED  STATES,  Appi, 

HARVEY  STEEL  COMPANY.     (No.  SI6.) 

MIDVALE  STEEL  COMPANY,  Appt, 
BARTEY  STEEL  COMPANY.     (No.  610.) 

Dmitkd  States  ({  07*)— Goktb4.ot»-Coi(- 

btbi;  cti  on— ro  t  alties. 

1.  The  Harvey  process  of  treating  armor 
plate,  and  not  merely  the  method  described 
in  the  patent  for  auch  proceaa,  was  covered 
by  a  contract  by  wliicb  the  United  Statea 
agreed  to  pay  a  royalty  on  all  armor  plate 
treated  by  the  Harvey  proceaa  and  used  by 
the  United  States,  although  the  proceaa  ia 
also  identified  in  tjte  contract  as  a  patented 


Visited    States   {{   &T)  —  Liabilitt  tob 
Royalties— Ubk  or  Pboob^. 

2.  The  United  States  cannot  escape  liar 
bility  under  a  contract  to  pay  a  royalty  on 
ail  armor  plate  treated  by  the  Harvey 
proceaa  and  used  by  it  because  the  use  of 
the  sand  or  other  uon carbonaceous  material 
which  the  Harvey  process,  as  described 
in  the  patent,  contemplated  should  l>e 
packed  on  the  side  of  the  plate  which  waa 
not  to  be  carbonized,  bad  been  discontinued 
as  unnecessary,  where  the  United  Statea 
was  not  onlv  entitled  by  the  contract  to  a 
disclosure  of  the  inventor's  process,  but  to 
his  instructions  and  aasistance  in  the  prac- 
tical application  of  the  patent,  and  was  at 
liberty  to  use  any  part  or  all  of  the  process. 

(Ed.  Note.— For  other  cHSes.  M«  Unltsd  StaUa, 
Ceol.  Dig.  I  TE :    Dsc  DIE.  I  n.*l 

Umted    States    (|   97*) — Liabiutt    Tob 
R0TAI.TIES— Ubb  or  Process. 

3.  The  obligation  of  the  United  Statea 
under  a  contract  to  pay  a  royalty  on  all 
armor  plate  treated  by  the  Harvey  process 
and  used  by  the  United  States  arises  when- 
ever armor  plate  used  by  the  United  Statea 
was  hardened  by  the  Harvey  process,  al- 
tliough  the  makers  may  not  have  ben  spe- 
cihcally  required  by  their  contracts  with 
tlie  United  States  to  use  that  process, 
where,  under  some  of  such  contracts,  the 
maker  was  permitted  to  use  the  Harvey 
process,  if  desired,  while  under  the  other 
contracts  the  process  used  was  required  to 
be  satisfactory  to  tfae  Navy  Department 
and    under   all   the    coutraeta  the   Uodtad 
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UNITED  BTATE8  t.  HABVBY  STEEL  Oa 


[Noa.  S15  and  SIS.] 

Submitted  Juiu&ry  S,  I91S.    Dscided  Feb- 
ruary 3,  ISIS. 

APPEAI3  tim  the  Court  of  Clalnu  to  re- 
view a  judgment  awarding  royalties 
under  a  contract  for  the  uae  by  the  United 
States  of  the  Harvey  proceas  of  treating 
armor  plate.     AQirined- 

Se«  Mine  caaa  below,  46  Ct  CI.  2S3. 

The  facta  are  stated  in  the  opinion. 

Aiaiatant  Attorney  General  Thompson 
and  Mr.  F.  M.  Ashtord  for  the  United 
SUtea. 

Uessr?.  r'rederlc  D.  HoKenney,  Frank 
S.  Bti>-«  r.  and  A.  H.  Wlnterai«en  for 
the  Mi.lt;<!^-  Steel  Company. 

UeBHrx.  Jiimea  B.  Sbaffleld  and  James 
J.  CoAjEiove  for  appellee. 

•  *  Ur.  Chief  Jnatiea  Wblte  delivered  the 
opinion  of  the  court: 

Theaa  appeala  are  from  a  judgment  in 
favor  of  the  Harvey  Steel  Company  and 
againat  the  United  Statea  for  »123,46T.23. 
Thia  was  tiie  amount  of  royal^  found  to 
be  due  to  the  Harvey  Steel  Company  under 
a  contract,  dated  April  12,  1893,  to  pay 
Mjalty  on  all  armor  plate  treated  by  the 
Harvey  proceai  and  used  hy  the  United 
State*.  The  armor  plate  under  which 
the  rc^alty  in  question  waa  allowed  wa» 
manufaetiued  for  the  United  State*  under 
four  contracta  with  the  Midvale  Steel  Com- 
pany, -le  Ct.  CI.  see.  Xhe  Midvale  Steel 
Company,  for  the  proteetion  of  ita  inter- 
eatt  under  the  oontraoti,  waa  permitted  to 
intervene,  and  it  fta  ^ao  allowed  to  ap- 
peal from  the  judgment.  The  caae  i«  be- 
fore n*  on  a  motion  to  affirm  under  para- 
graph 6  of  rule  6. 

The  queationa  for  deciaion  involve  the 
eonatraetion  of  the  eoittraet  between  the 
United  Statea  and  the  Harvey  Steel  Com- 
pany. A  a  the  meaning  of  that  contract 
waa  paased  upon  by  thia  court  in  a  previous 
caae  between  the  same  parties  (196  U.  S. 
310,  49  L.  ed.  402,  S6  Sup.  a.  Rep.  240), 
and  the  construction  then  giren  to  the  con- 
tract la  here  either  authoritatii-ely  con- 
trolling or  conclusively  persuaaive,  we  re- 
cur to  that  case  and  what  was  derided  in 
it  aa  the  moat  direct  means  of  not  only 
analyzing  and  disposing  of  the  issues  lien- 
presented  for  deciaion,  but,  moreover.  n( 
eauiing  it  to  be  apparent  that  »'liuti'>i-r 
may  liave  been  the  original  force  i>F  t  i 
eostentions  relied  on,  tbey  are.  in  the  light 


of  the  previous   deciaion,   "ao  ftlvolons  aa 
not  to  need  further  argument." 

Following  testa  of  armor  plate  treated 
by  the  Harvey  process  an  option  waa  given 
to  the  government,  at  the  request  of  the 
Navy  Department,  for  the  purchase  ol  the 
right  to  uae  the  process  upon  veasela  the. 
construction  of  which  had  at  that  timeS 
been  authorized  by  Congress.  The*option* 
waa  given  on  March  3,  IBOl,  and  the  patent 
for  the  process — No.  4S0,ZS2— did  not  issue 
until  September  20,  1891.  The  Harvey 
Steel  Company,  appellee,  became  the  owner 
of  the  patent  ou  October  7,  1891.  The 
process  waa  defined  in  the  patent  as  follows: 

"I.  The  herein-described  method  of  pro- 
ducing a  decrementally  hardened  tenacious 
armor  plate,  which  consists  of  inclosing  « 
low  steel  plate  between  a  mass  of  noncar- 
bonaceons  material  on  one  aide  and  a  mass 
of  granular  carbonaceous  material  firmly 
packed  upon  the  otiher  side,  contained  in  a 
compartment  formed  within  the  beating 
chamber  of  a  aultable  lumace,  and  in  main- 
taining the  said  heating  chamber  for  a  pre- 
determined period  of  time  at  a  temperature 
above  the  melting  point  of  cast  iron,  and 
in  subsequently  chilling  said  plate,  wliereby 
a  stratum  of  steel  of  preacribed  thiclcness 
upon  tbe  side  of  the  plate  against  which 
■aid  carbonaceous  material  has  been  pressed 
is  made  to  acquire  a  heterogeneous  crystal- 
line structure  and  a  condition  of  eiceuive 
hardness  upon  its  exposed  surface  and  a 
condition  of  gradually  diminishing  hardness 
as  the  depth  from  said  surface  increases." 

After  furtlier  teste  the  United  States  en- 
tered into  an  agreement  on  March  21,  IBOZ, 
with  the  Harvey  Steel  Company,  to  pur- 
chase tbe  right  to  employ  the  Han'ey  proo- 
eaa  in  Harveyiziug— aa  it  ia  aometime* 
called — the  armor  tor  twelve  designated 
vessels.  Subsequently,  on  October  8,  1892, 
the  Harvey  process  was  definitely  and  form- 
ally adopted  by  tbe  Navy  Department;  and, 
as  said  in  the  opinion  in  19B  U.  S.  p.  314, 
in  pursuance  of  the  contract  of  March  21, 
1892,  "tbe  Navy  Department  required  and 
received  from  Harvey  a  revelation  of  the 
secret  processes  and  improvements"  used 
in  the  treatment  of  armor  plate  by  tbe 
Harvey  proceas.  ijubsequently,  at  the  re- 
quest of  the  United  Stetes,  the  contract  of 
ttlarch  21,  1892,  waa  abrogated  and  in  ita 
stead  a  contract  was  entered  into  on  April 
12,  1883.  By  this  eontract,  tbe  UnitedS 
States  waa'granted  the  right  te  use  for* 
the  treatment  of  armor  plate  tor  its  vea- 
lets  the  "Harvey  proceas"  and  any  and  all 
improvements  made  by  tbe  Harvey  Steel 
Company  upon  such  process,  and  to  use 
und  employ  the  armor  plU«a  manufactured 
according  te  aaid  process.  Tiie  United 
Statea   agreed   te    pay    the  Harvey    Steal 


a  Is  Sec  &  Am.  Dtd  Uvt  te  AaU.  &  Rep'r  IndMsa 


,dn,GOOglC 


M  SUPREME  COCBT  BXPORTBIL 


Oor.  : 


CoBtptMj  a  ivjaitj  of  ^  eent  per  ponnd 
on  th*  flnlshed  plate. 

Tha  eaae  in  196  U.  8.  wu  brought  to 
reeovBT  roy altiu  mlleged  to  be  due  to  the 
Bjutcj  StMl  Company  under  the  contract 
of  April  12,  1S93,  ctaculftted  on  the  weight 
of  umor  nipplied  to  the  United  Stfttea  b; 
th«  Bethlehem  Iron  Company  and  the  Car- 
n^ie  Steel  Company.  The  Harre;  StMl 
Company  obtained  judgment  in  the  court 
itt  claims,  and  that  judgment  was  affirmed 
by  thii  court.  The  queationa  preeentcd  and 
decided  ners  (a]  whether,  under  the  con- 
tract of  1S63,  the  United  States  could  set 
np  the  invalidity  of  the  patent  as  a  defense; 
and  (b)  whether  the  United  SUte*  ought 
to  have  been  allowed  to  show  that  it  had 
not  used  the  patent,  properly  construed, 
although  it  had  used  "the  proceu  communi- 
eated  to  it,  and  known  in  common  speech 
as  the  Harvey  process."  After  answering 
tha  first  of  these  propositions  in  the  nega- 
tive, the  court  came  to  consider  the  claim 
asserted  under  the  aecond  proposition,  ma.: 
"That  at  the  time  of  the  contract  it  was 
tupposad  that  the  heat  required  for  the 
process  was  greater  than  that  actually 
need,  that  the  patent  was  valid  only  for 
a  proceas  with  the  greater  heat,  and  that 
the  contract  covers  no  more  than  the  pat- 
eut."  In  deciding  against  this  contention, 
the  court  laid    (p.  317): 

"But  the  fact  that  the  parties  assumed 
that  the  process  used  and  intended  to  be 
used  was  covered  by  the  patent  works  both 
ways.  It  shows  that  they  thought  snd 
Bieant  that  the  agreement  covered  and 
•bould  cover  the  process  actually  uaed. 
We  think  that  this  can  be  gathered  from 
the  agreement  itself,  apart  from  the  mere 
Siupposition  of  the  parties.  The  contract 
^  dealt  with  a  proceas  'known  ss*the  Harvey 
process.'  It  imported  the  speech  of  the 
parties  and  the  common  speech  of  the  time 
into  the  description  of  the  subject-matter. 
The  words,  Harvey  process,  commoitly  are 
put  in  quotation  marks  in  the  first  con- 
tract, thus  emphasising  the  adoption  of 
common  speech.  They  mean  the  process  ac- 
tually used.  The  contract  states  that  it  is 
dealing  with  the  same  thing  that  had  been 
the  subject  of  the  former  agreement.  That 
agreement  further  identified  that  subject 
as  a  process  which  wss  tested  at  the  Naval 
Ordinance  Proving  Ground.  It  also  identi- 
fied it,  it  is  true,  as  a  patented  process; 
but,  if  the  incompatibility  of  tha  two  marks 
is  more  Uian  trivial,  as  it  was  regarded  by 
the  court  which  found  the  facts  with  which 
we  have  to  deal,  the  Identification  by  per- 
sonal familiarity  and  by  common  speech  is 
more  pungent  and  immediate  than  that  by 
reference  to  a  document  couched  in  tech- 
nical terms,  which  the  very  argument  for 


the  United  Statea  deelares  not  to  have  been 
understood.  It  is  like  a  referenoe  to  monu- 
ments In  a  deed.  A*  wa  have  said,  this 
identification  by  personal  experiment  and 
by  common  speech  is  carried  forward  into 
the  contract  in  suit  The  latter  contract 
manifests  on  its  faee  that  it  is  dealing  with 
a  process  actually  in  nse,  which  reqnirea 
the  communication  of  practical  knowledge, 
and  which  further  experience  may  improve.' 

In  concluding  the  opinion  It  was  observed 
(pp.  31S,  319): 

"But  the  fuller  the  statement  should  be 
made,  the  more  fully  it  would  appear  that 
the  United  States  was  dealing  with  a  mat- 
ter upon  which  it  had  all  the  knowledge 
that  anyone  had,  that  it  was  contracting 
for  the  use  of  a  process  which,  however 
much  it  now  may  be  impugned,  the  United 
States  would  not  have  used  when  it  did 
but  for  the  communieations  of  the  claim* 
ant,  and  that  it  was  contracting  for  tha 
process  which  it  actually  naed, — a  process 
which  has  revolutionized  the  naval  armor 
of  the  world."  ^ 

*  This  decision  plainly  refutes  the  eonten-t* 
tion  now  again  urged,  that  the  Harvey  proe- 
ess  of  the  contract  of  1893  is  limited  and 
strictly  confined  to  the  method  of  th« 
patent,  and  it  is  here  controlling.  Further- 
more,  in  no  possible  view  do  the-  findings  in 
the  present  case  present  facts  which  even 
suggeat  the  possibility  of  a  different  con- 
struction of  the  contract  than  that  hereto- 
fore given.  Those  findings  may  be  thua 
summarised:  The  method  described  in  the 
patent  for  "producing  a  deorementally  hard- 
ened tenacious  armor  plate"  consisted  in 
"inclosing  a  low  steel  plate  between  a  mast 
of  nonearbonaceoue  material  on  one  sida 
and  a  mass  of  granular  carbonaceous  ma- 
terial firmly  packed  upon  the  other  aide, 
contained  in  a  compartment  formed  wiUuB 
the  heating  chamber  of  a  suitable  furnaoe," 
etc.  The  noncarbonaceoua  material  actual- 
ly used  in  the  "Harvey  prooess"  consisted 
of  sand  packed  at  the  bock  of  the  plate 
to  protect  the  same  from  the  carbonaceous 
material  and  exeeesiva  heat,  of  which  tha 
government  was  advised  by  the  patentee  by 
an  exhibition  of  the  process  with  the  osa 
of  sand  prior  to  the  contract  of  April  12, 
18B3. 

The  use  of  sand  was  gradualy  discon> 
tinued,  because  the  same  result  could  ba 
accomplished  without  it,  and  some  of  the 
companies  manufacturing  plates  were  so 
advised  late  in  ISSS.  Since  1S04  no  sand 
or  other  noncarbonaceoua  material  has  been 
used  by  the  Carnegie  and  Bettlehem  eomr 
panies  manufacturing  armor  plate. 

The  process  used  by  the  Midvale  Steel 
Company  in  the  manufacture  and  produ<y 
tion  of  armor  plate  was  as  follows:     The 
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piftto  to  b«  evbonized  w*s  mounted,  fftca 
up,  on  brick  piers  about  18  inchea  high, 
resting  on  th«  car  bottom,  about  1  foot 
apart.     A  row  of  bricks,  2  bigb,  was  then 


placed  around  the  plate,  and  the  carbon-  'other  noncftrbonaceoua  material  waa  packed  f 


Ldng  material  waa  put  inside  of  these 
briclci  OB  the  face  of  the  plate,  and  railed 
about  three  fonrths  of  an  inch  above  the 
b  l>Ticlca.  Uortar  waa  edged  up  on  the  seo- 
?  ond  brick*.  Then  the  *  second  plate  was 
plaeed  on  the  carl>onizing  material,  face 
down.  The  plates  were  then  run  into  the 
famace  and  the  Are  started. 

The  brick  box  containing  the  carbonaceous 
material  prevented  the  same  from  reaohing 
the  back  and  aides  of  the  plates,  thus  a«- 
eompliabing  the  same  result  oa  with  the 
sand  which  was  used  to  protect  the  bock 
of  the  plate  from  the  carbonaceoua  ma- 
terial  and  ezcesaivB  heat,  as  aforesaid. 

The  contention  of  the  appellants  on  this 
branch  of  the  case  waa  thus  stated  by  the 
court  below  in  its  option: 

"In  the  present  cage  the  contention  of  the 
defendants  and  the  int«rvener  ie  that  in  the 
hardening  or  Horrey  process  referred  to,  one 
of  the  element*  required  was  the  use  of 
Band,  a  noneorbonaceons  material  packed 
in  the  back  of  the  plates,  and  that  if  not 
eo  uaed  it  cannot  be  contended  that  the 
Harvej  process  was  applied  by  the  Mid- 
vale  Steel  Company  in  the  process  which 
it  used  in  hardening  the  plates  nnder  its 
sereral  oontracts  with  the  United  States 
though  in  other  respects  it  eoncedea  that 
the  Harvey  process  was  auhatantiallj  used. 
Ite  contention  is  that  it  did  not  use  sand. 
That  is  to  say,  that  it  aooomplished  the 
same  renilt  without,  as  had  been  accom- 
plished with,  sand;  and  it  may  be  added 
that  the  same  result  was  acoomplished  with- 
out the  use  of  any  noncarbonoceous  ma- 
terial in  the  back  of  the  plates  by  confin- 
ing the  carbonaceous  material  within  the 
brick  box,  as  set  forth  in  the  findings." 

In  view  of  the  oonitruction  given  to  the 
contract  of  I8B3  by  the  previous  decieion, 
we  are  of  opinion  that  the  court  below  did 
not  err  In  deciding  as  it  did  that  the  cir- 
cumatanee  that  aand  was  used  in  the  back 
of  the  plates  in  the  various  testa  made  by 
the  government  to  which  reference  has  l>eeu 
made,  and  was  also  employed  In  the  treat- 


ment of  the  armor  plate  iridoh  waa  tta 
subject  of  the  anit  dedded  in  IM  D.  SL, 
while  in  the  treatment  of  the  armor  plate 
involved  in  this  suit  neither  aand  nor  any  J! 


on  the  aide  of  the  plate  which  was  not  to 
be  carbonized,  did  not  entitle  tbe  Unltod 
States  to  claim  that  the  Harvey  process  of 
the  oontract  of  18B3  was  not  used.  A> 
said  by  the  court  below,  the  government  re- 
ceived all  it  had  bargained  for,  since  it  was 
not  only  entitled  by  the  contract  to  a  dla- 
elosure  of  the  inventor's  process,  but  to  his 
instrnetions  and  assistance  in  the  practfool 
application  of  tbe  patent,  and  was  at  lib- 
er^ to  use  the  process,  little  or  mnch,  in 
whole  or  in  part. 

The  unsoundness  of  the  remaining  con- 
tention becomes  apparent  from  its  mere 
statement.  The  proposition  Is  that  even  ol* 
though  the  armor  plate  made  for  the  Unit- 
ed States  by  the  Midvole  Steel  Company 
was  hardened  by  the  Harvey  prooesa,  the 
obligation  to  pay  royalty  aa  to  such  armor 
does  not  exist,  because  the  United  States 
hod  not,  by  it*  contracts  with  the  Midvole 
Company,  specifically  required  that  com- 
pany to  use  tbe  Harvey  process.  But  un- 
der tbe  terms  of  two  of  the  contracts  with 
the  MIdvale  Company,  that  company  waa 
permitted  to  use  the  Harvey  process  if  de- 
sired, while  under  the  other  contracts  the 
process  used  was  required  to  be  satisfoe- 
tory  to  the  Navy  Deportment,  and  under 
all  the  contracts  the  United  States  had  the 
right  to  inspect  the  process  used.  Under 
the  contract  of  April  IE,  1SB3,  the  rig^t 
waa  conferred  upon  the  United  Statea  to 
use  and  employ  the  "aforesaid  'Harvey  pnx^ 
ess'  in  the  treatment  of  armor  plat«s  1m 
vessels  which  have  been,  since  July  18,  1892, 
or  which  may  hereafter  he,  authorised  by 
Congress,  and  to  use  and  employ  armor 
plates  for  such  Teseel*  manufactured  ae- 
cording  to  such  process,  paying  therefor  to 
the  party  of  the  first  part  tbe  royalty  of 
j  of  1  cent  per  pound  of  the  finished  plate." 
We  think  the  plain  meaning  of  tbe  cootraot 
was  that  the  government  should  pay  royal- 
ty when  it  used  armor  plate  treated  oeoord- 
ing  to  the  Horv^  process  of  the  tontt^tt. 
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(ST  U.  a.  ME.) 

ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  Plff.  in 
Err, 


Oct,  Teru, 


X.  a  EDWARDS. 

COIOOBCB    (t    8*>    —    COHFLICTIHO    StAT> 

AMD  Fedeual  Reodlationb— Stati  Dx- 

uuBBAOB  Law. 

The  subject  of  the  delivery  of  »m  inter- 
•tate  ihipmEnt  by  the  carrter  to  tbe  eon- 
•Ignes  ia  so  embraced  bj  the  proviaiona  of 
the  act  of  June  29,  IBOe  (34  SUt.  at  L. 
M4,  efaap,  3091,  U.  8.  Comp.  Stat.  Supp.  1911, 
p.  12B6,  amendatory  of  the  act  of  February 
4,  1S8T  (24  Stat,  at  L.  379,  chap.  104,  U.  6. 
Comp.  Stat.  1901,  p.'  31M),  |  L  u  to 
inTalidate,  when  applied  ~to  ioteretate  Bbip- 
meota,  the  provUione  of  Ark.  demurrage 
law  of  April  19,  1907,  S  3,  exaetinr  a  par 
Htm  penalty  from  a  carrier  failing  to 
■otlfy  the  oousigae*  promptly  of  the  arrival 
«f  the  shipment  at  dettination,  the  intent  of 
whioh  tectioo,  under  the  oonstructiMi  of 
ibo  atata  couii,  being  to  aubject  the  carrier 
to  the  penaltiea  therein  prescribed  beeauae 
«f  failure  to  malce  prompt  delivery. 

no.    Mot*— ftr   otber   cuboii,        "    ~ 
■OnL  Die  I  a :    Dm.  DIk.  I  »•] 


[No.  12S.] 


SiAiDltted  January  20,  1913.    D«!lded  Feb- 
ruary 24,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
Stat«  of  Arkanaai  to  review  a  judgment 
which  affirmed  in  part  a  Judgment  of  the 
Faulkner  Circuit  Court  for  tbe  recovery 
from  a  carrier  of  penalties  impoaed  under 
•  atatute  demnrrage  law.  Reversed  and 
nmauded  for  further   proceedings. 

See  same  case  beion,  S4  Ark.  394,  127 
&  W.  713. 

The  facta  are  atated  in  the  opinion. 

Messrs.  Martin  L.  Olardy,  H.  O.  Her- 
bel,  Lorlek  P.  Miles,  and  Thomas  B. 
Piyor  (or  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

7   'Hr.   Chief   Justice   Wblto  delivered   the 
•I^bIoii  of  the  eourt: 

This  writ  of  error  ii  prosecuted  to  secure 
the  reversal  of  a  judgment  for  $J6,  the 
amount  of  penaltiea  imposed  upon  the 
plaintiff  tn  error  for  delay  in  glvii^  notice 
to  ths  consignee,  defendant  in  error,  of  the 
arrival  of  a  carload  of  freight  at  the  ter- 
mination of  an  interstate  eommeree  ship- 
ment. The  eoaction  was  authorised  by 
I  3  of  a  law  of  tbe  state  of  Arkansas,  ap- 
proved April  19,  1907,  entitled,  "An  Act 
to  Regulate  Freight  Transportation  by 
BiJlroad  Companies  Doing  Business  in  the 


State  of  Arkansas."    The  section  Is  copied 
in  the  margin,  t  ^ 

*  The  right  to  impose  the  penalty  was? 
challenged  and  the  validity  of  the  section 
of  the  statute  authorizing  it  was  assailed 
by  demurrer  on  the  ground  of  repugnancy 
to  the  commerce  clause  of  the  Constitution 
of  the  United  States.  The  question  here 
for  decision  is  whether  the  court  below  was 
right  in  overruling  the  Federal  defense 
which  was  thus  relied  upon.  94  Arlc  394, 
127  S.  W.  713. 

The  Arkansas  statute  is  styled  In  tbe 
opinion  of  tbe  court  below  "the  demurrage 
statute,"  and  the  penalty  imposed  by  |  3 
ia  referred  to  as  a  "demurrage  charge." 
And  in  the  same  connection  it  is  observed: 
"There  are  other  sections  of  the  statute  im- 
posing demurrage  charges  on  consignees 
for  failure  to  remove  freight,  thus  making 
tbe  burdens  of  the  whole  statute  reciprocal." 
It  follows  that  the  section  under  consider- 
ation was  but  intended  to  subject  carriers 
to  the  penalties  which  the  section  provides 
becauae  of  a  failure  to  make  prompt  de- 
livery of  freight  on  arrival  at  destination. 
As  applied  to  interstate  commerce,  how- 
ever, we  think  such  penalties  were  not  en- 
forceable because  of  a  want  of  power  in  the 
atate  to  impose  tbem,  in  view  of  the  legia- 
iation  of  Congress  existing  at  the  time  ths 
alleged  duty  to  give  notice  amee.  Recently, 
in  Chicago,  R.  L  4  P.  R.  Co.  T.  Hardwick 
Fannera'  Elevator  Co.  [226  U.  S.  426,  57  L. 
ed. — ,83  Sup.  CLBep.  174J,ar«sulation  of 
the  atate  of  MiunEoota  enacted  after  the 
passage  of  tbe  Hepburn  act  C34  Stat  at  L. 
SS4,  ebap.  3691,  U.  &  Comp.  Stat.  Supp. 
1911,  p.  12B81,  imposing  penaltiea  on  car- 
riers for  failing  on  demand  to  fumisb  a 
supply  of  can  for  the  movement  of  in- 
terstate traffic,  was  held  invalid  because  of 


tSea  3.  Railroad  companies  .  .  .  give 
notice,  by  mail  or  otherwise,  to  consignee 
of  the  arrival  of  shipments,  together  with 
the  weight  and  amount  of  freight  charges 
due  tbereon;  and  where  goods  or  freight  In 
carload  quantities  arrive,  such  notices  shall 
oontaio  also  identifying  numbers,  letter  and 
initials  of  tbe  car  or  cars,  and  if  trans- 
ferred in  transit,  the  number  and  initials 
of  the  car  in  which  originally  shipped.  Any 
railroad  company  failing  to  give  such  no- 
tice shall  forfeit  and  ^ay  to  tbe  sbipper, 
or  other  party  whose  interest  is  affected, 
the  sum  of  tS  per  ear  per  day,  or  fraction 
of  a  day's  delay,  on  all  carload  shipments, 
and  1  cent  per  hundred  pounds  per  day, 
or  fraction  thereof,  on  freight  in  leas  than 
carloads,  with  a  minimum  charge  of  S  cents 
for  any  one  psekage,  after  tbe  expiration 
of  tbe  said  twenty-four  hours;  provided, 
that  not  more  than  |5  per  day  be  charged 
for  any  one  consignment  not  in  excess  of  ■ 
carload.    [Acta  1907,  p.  437.] 
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the  abeenee  of  pover  in  a  itate,  in  eonie- 
qnence  of  tbo  Hepburn  net,  to  provide  for 
anch  penalties.  While  the  cue  before  us 
eonowiiB  the  power  of  a  etftte  over  tlie  de- 
livery of  cara  in  eotuommation  of  an  iiiter- 
■tato  ihipment,  ve  neTertheleu  think  that 
the  Hardwiek  Case  ia  controlling  because 
the  )«^lation  of  Congreai  aa  clearly  ex- 
eludea  the  right  of  a  state  to  penalize  for 
2  failun  to  deliver  Interstate  freight  at  the 
5  tenninatiou  of  an  interitata  shipment  aa  it 
waa'found  to  prevent  a  state  from  penaliz- 
ing for  failure  to  furnish  ears  for  the  in- 
itiation of  the  movemeat  of  interstate  traf- 
fic. This  conclusion  is  neceassry,  since 
the  amendment  to  g  1  of  the  act  to  regu- 
late commerce,  by  which  a  definition  Is  giv- 
en to  the  term  "tranaportation,"  and  which, 
in  the  Hardwick  Case,  was  held  to  exclude 
the  right  of  ■  state  to  penalize  for  the 
nondelivery  of  cnra  to  initiate  the  move- 
ment of  an  interstate  ghipmsut,  by  Its  very 
terms  embracea  the  obligation  of  a  carrier 
to  deliver  to  the  consignee,  and  therefore 
lij  the  same  token  excludes  the  right  of  a 
■Ute  to  penalize  on  that  subject  The 
proviaion  of  the  Hepburn  act  In  question 
is  copied  in  the  margin,  t 

We  are  referred  in  argument  to  no  other 
proviaion  of  the  act  tending  in  the  slightest 
degree  to  indicate  that  the  duties  which 
were  united  by  tlie  provisions  of  one  sec- 
tiMi  of  the  act  were  divorced  by  another, 
and  were  made  therefore  subject  to  the 
possibility  of  varying  and  it  may  be  con- 
flicting state  penaltiea.  On  the  contrary,  in 
tills  instance,  as  in  the  one  considered  in 
the  Hardwick  Case,  the  context  of  the  act 
adds  strength  to  the  conviction  produced 
by  the  definition  of  the  1st  section,  and 
therefore  gives  rise  to  the  conviction  that 
the  context  of  the  statute,  not  only  as  was 
held  In  tbe  Hardwick  Case,  excludes  the 
right  of  a  state  to  regulate  by  penalties  or 
demurrage  charges  the  obligation  of  fur- 
nishing the  means  of  interstate  transpor- 
tation, bat  also  excludes  power  in  a  state 
S  to  impose  penalties  aa  a  means  of  com- 
"  pelling    tbe  •  performance   of   tbe   duty   to 


t.  ■  ■  The  term  "transportation"  shall 
biolnde  ears  and  other  vehicles  and  all  in- 
atrumentalitiea  and  facilities  of  shiiKnent 
or  carriage,  irrespective  of  ownership  or 
of  any  contract,  express  or  Implied,  for  tbe 
use  thereof,  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and 
trsjisfer  in  transit,  ventilation,  refrigera- 
tion, or  icing,  storage  and  handling  of  prop- 
erty transported;  and  it  shall  be  the  duty 
of  every  carrier  subject  to  the  proTisions  of 
this  act  to  provide  and  furnish  such  trans- 
portation upon  reasonable  request  therefor, 
and  to  establish  through  routes  and  just 
and  reasonable  rates  applicable  thereto. 


promptly  delivar  in  consummation  of  such 
transportation. 

The  judgment  of  the  Supreme  Court  of 
Arkansas  is  reversed  with  coats,  and  the 
case  is  remanded  for  further  proceedings 
not  inconsIatMit  with  this  opinion. 

Reversed. 

<m  tr.  g.  4H.) 
JOHN  E.  HAMPTON  et  al.,  Appta, 


CONBTITDTIOrtAL    LAW    (|    12*)— WHO    MAT 

Assail  Validitt. 

An  Interstate  railway  carrier  which  has 
refused  to  furnish  cars  for  intrastate  trana- 
portation,  as  required  by  Ark.  act  of  April 
19,  1907,  pp.  4H,  463,  E|  1,  17;  cannot  teat 
tbe  conetitutionality  of  such  statute,  as  af- 
fecting inCeratate  commerce,  in  a  suit  is  eq- 
uity to  enjoin  tbe  bringing  of  actions  at  taw 
to  recover  the  penalties  prescribed  (or  viola- 
tions of  its  provisions,  where,  as  construed 
by  the  hiehest  state  court,  tlie  provistona  of 
the  statute  which  aCFect  interstate  cfnamarce 
are  separable  from  the  remaining  proviaiona, 
and  it  permits  any  reasonable  excuse  for  a 
failure  to  furnish  cars  on  demand  to  be 
interposed  in  tbe  actions  at  law. 

UU.  Note.— For  other  cases,  sse  CoQEtltatteaal 
L*w,  Cast  DIs-  il  ».  «:    Dec.  DIx.  |  U.*l 

[No.    ».] 

Argued  and  aubmitted  October  20  and  i9, 
leiS.    Decided  February  24,  iei3. 

APPEAL  from  the  Circuit  Court  of  ths 
United  States  for  tbe  Eastern  District 
of  Arkansas  to  review  a  decree  enjoining 
the  bringing  of  actions  against  an  inter- 
state railway  carrier  for  the  penalties  in- 
enrred  for  a  refusal  to  furnish  cars  for  in- 
trastate transportation,  as  required  by  a 
state  statute.  Reversed  and  remanded,  with 
directions  to  dismiss  tbe  bill. 
See  same  case  below,  102  Fed.  093. 

Btatemant   by   Mr.   Justice   Larton:         ^ 
•  This  bill  was  filed  for  the  purpose  of  en-  ? 
Joining  the  bringing  of  actions  in  the  stata 
courts,  in  the  name  of  the  state,  to  recover  a 
penaltiea    declared    by   the    railroad    com-  * 
mission  of  the  state  for  tbe  violation  of  a 
statute  requiring  railroads  to  furnish  cars 
upon  the  application  of  shippers,  and  for- 
bidding discrimination  between  shippers  in 
furnishing   such   cars. 

The    facta    necessary    to    be    stated    are 

Upon  a  complaint  duly  filed,  and  after  a 
full  hearing,  the  railroad  commission  a< 
the  state  found  that  the  railroad  compai^ 
had,  during  evety  day  between  Bcptembt* 
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£Oth  and  September  30th,  1907,  incluilve, 
refused  to  furniab  cars  upon  Btatutorj  ao- 
Uee  utd  request  of  tb«  operators  of  several 
coal  eompanies  operating  along  tht  line  of 
ita  TailrMd  in  tbe  atate  of  Arkansaa,  and 
had  also,  during  the  ssma  period,  discrim- 
inated in  favor  of  a  coal  company  which  it 
controlled,  by  furnishing  it  with  an  ade- 
quate supply  of  cars,  altbongh  part  of  the 
coal  K  carried  was  for  sole  upon  tba  mar- 
ket. The  requests  for  cars  so  refused  were 
(or  shipments  from  the  mines  within  t)ie 
state  to  destinations  in  tbe  same  etal«,  and 
were  not  for  the  purpose  of  interstate 
transportation. 

Tbe  bill  charged  that  tbe  railroad  com- 
mission was  about  to  transmit  a  trans- 
eript  of  its  proceedings  to  the  several  state 
prosecuting  attorneys  in  counties  where  the 
railroad  was  situated,  with  an  order  that 
action  should  be  brought  in  the  name  of 
the  state  for  the  enforcement  of  the  pen- 
alties, as  provided  by  §g  11  and  18  of  an 
act  of  the  Arkansas  legislature  of  March  11, 
IBSS,  being  9  6804,  Kirby'e  Digest. 

Tb«  bill  allies  that,  although  engaged  in 
operating  a  railroad  within  the  state  of 
Arkansas,  the  company's  lines  extended  in- 
to adjacent  states,  and  that  it  Is  tlierefore 
an  interstate  carrier,  subject  to  tbe  act  of 
Congreea  of  February  4,  1887  [24  Stat,  at 
L.  379,  chap.  104,  U.  B.  Comp.  SUt  Supp. 
1911,  p.  12641,  and  its  amendments.  It 
ehargea  that  by  an  act  of  tbe  legislature 
of  the  state  of  Arkansas  passed  April  19, 
1B07,  tbe  railroad  commission  of  the  state 
„U  Tested  with  authority  to  regulate  rail- 
5  roads  within  the  state,  in  respect  to  the 
duty  ol*fumishIng  cars  to  shippers,  and 
ttiat  it  baa,  under  that  authority,  promul- 
gated order  No.  346,  which  follows  in 
phraseology  the  provisions  of  g  1  of  tbe  act 
referred  to.  It  is  then  contended  that  this 
act  of  April  19,  1907,  and  the  order  of  the 
commission  in  pursuance  of  said  1st  section, 
coustitut*  an  exertion  of  the  power  of  tbe 
•tate  over  interstate  commerce,  and  as  such 
ara  invalid.  It  was  averred  that  if  the 
bringing  of  the  threatened  auita  was  not  en- 
joinsd,  complainant  would  be  subjected  to 
a  multitude  of  actions  and  to  a  liability 
for  the  exeessiva  penalties  imposed  bj  the 
18th  section  of  the  act  of  1899,  being  a 
minimum  of  not  less  than  iSOO  for  each 
ofTense,  and  a  maximum  of  as  much  as 
f3,000. 

The  bill  denied  any  liability  under  the 
act,  even  if  valid,  and  presented  various 
reasons  why  It  had  not  supplied  the  cars 
requested. 

Answer  was  Hied  and  Issue  taken  upon 
•very  material  defense  set  up  upon  the 
merits.  Tbe  cause  woe  beard  upon  bill  and 
answer,  there  being  no  avidenca   npon  tha 


matters  of  defense  touehlng  tbe  merits  of 
the  case. 

The  circuit  court  held  the  entire  act  of 
April  19,  1907  to  be  null  and  void  as  an 
invalid  invasion  of  the  field  of  interstate 
commerce,  and  accordingly  enjoined  its  en- 
forcement and  tbe  bringing  wF  the  actions 
which   tbe  t 


Hr.  Hal  Ij.  Norwood,  Attorney  General 
of  Arkansas,  and  Mr.  Uorrts  H.  Ooluk  for 
appellants. 

Messrs.  LoTick  P.  UIl«a  and  Martin  L. 
Clardy  for  appellee. 

*    Mr.   Juatice   Lurton,    after   making   tba? 
above  statement,  delivered  the  opinion  of 
the  court: 

Tbe  single  purpose  of  this  ease  is  to  pre- 
vent the  bringing  of  actions  at  law  in  th« 
name  of  the  state,  and  by  order  of  tEie 
state  railroad  commission,  to  recover  pen- 
alties prescribed  by  tbe  Arkansas  act  of 
March  11,  1S99.  §9  11  and  18,  for  the  vio- 
latim  of  the  provisions  of  g  11  of  the  act 
referred  to,  and  of  §  1  of  the  act  of  April 
19,  1907.  Tbe  ease  turned  below  upon  tha 
single  question  of  the  constitutionality  of 
the  act  of  April  IB,  1907,  being  an  act  en- 
titled, "An  Act  to  Regulate  Freight  Trans- 
portation by  Railroad  Companies  Doing 
Business  in  the  State  of  Arkansas."  Tha 
only  parts  of  that  act  here  in  any  way  in* 
volved  are  the  Srst  paragraph  of  the  let 
section,  and  the  lost  clause  in  the  17tb  seo- 
tion.  The  paragraph  of  the  Ist  section  is 
the  legislative  authority  under  which  tha 
commission  finds  power  to  make  its  order 
No,  346,  concerning  the  duty  of  carriers  to 
furnish  cars  upon  the  demand  of  sbippera, 
its  said  order  being  in  tbe  very  words  of 
that  paragraph,  as  follows:  8 

'"That  vrhen  a  shipper  makes  a  written* 
application  to  the  station  agent  of  a  rail* 
road  company  for  a  car  or  care,  to  ba 
loaded  with  any  kind  of  freight  embraced 
in  the  tarifT  of  said  company,  stating  in 
said  application  the  character  of  tbo 
freight,  and  its  final  destination,  tbe  rail* 
road  company  shall  furnish  same  at  tha 
place  of  shipment  within  six  days  from  7 
o'clock  a.  ic  tba  day  following  such  appli- 
cation." 

The  clause  concluding  the  ITth  section 
of  the  act  ie  in  these  words: 

"Interstate  railroads  shall  furnish  can 
on  application  for  interstate  shipments,  the 
same  in  all  respects  as  other  cars  to  be 
furnished  by  intrastate  railroads  under  tha 
provisions  of  this  act."  [Acts  1007,  pp> 
454,    463.] 

Tbe  order  of  the  commission  directed  tha 
bringing  of  actions  against  tbe  appellee  for 
the  wilful  violation  of  tha  ptovlaiona  ^  1 1« 
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»t  out  Above,  «jid  alM  for  ftn  illegal  dii- 
ttimiutioii  uader  S  11  of  the  act  of  Mvch 
11,  1809,  referred  to  above.  That  eeetioc 
forbids  any  discrimination  or  prefereni 
fnmi^ing  cars,  and  raquirea  equal  facilities 
to  all  under  like  eircunutaiices  and  eondi' 


By  agreenunt  of  the  parties,  recited 
the  decree  below,  and  repeated  in  the  memo- 
randum opinion  filed  by  the  circuit  judge, 
erery  question  tras  elimioated  from  the  case 
•zcept  tba  constitutional  it;  of  tba  act  of 
lOOT.  Tbe  Issue  for  our  consideration  by 
this  action  of  the  partiea  it  very  sacolnctly 
■tat«d  by  Judge  Treiber,  who  presided  in 
tts  efreuit  court,  in  tbesa  wordB: 

"^n  the  argument  counsel  agreed  that  the 
snly  queation  necessary  tor  a  final  deter- 
ninatioa  of  this  cause  is  the  constitution- 
ality of  tba  act  of  the  general  assembly  of 
the  state  of  Arlcausas,  No.  193,  approved 
April  19th,  1907,  entitled,  'An  Act  to  Regu- 
UtA  Freight  Transportation  by  Railroad 
Companies  Doing  Business  la  ttie  Stat«  of 
Arkansas,'  and,    if    unoonstitu- 

^tional,  that  the   injunction  may  b«  made 

*  perpetnaL" 

>    The  coort  then  adds: 

"Tha  eonii  holds  that  the  act  Is  uncon- 
stitutional upon  two  grounds:  I.  By  the 
last  sentenca  of  |  IT  it  is  clearly  ^own 
that  the  Intention  of  tbe  legislature 
to  apply  its  provieions  to  interstate  ahip- 
Ments  as  fully  as  to  intrastate  shipments; 
and  there  is  nothing  in  the  act  to  indicate 
that  tba  act  wcmid  hava  been  passed  unless 
it  eoold  thus  be  made  applicable.  This 
ts  dearly  an  Interference  with  interstste 
eODunerce,  and  as  this  provision  cannot  be 
disregarded  without  defeating  one  of  the 
main  objects  of  the  act,  it  is  unconstitu- 
tional.  2.  Tha  requirement  to  furnish  the 
CMS  to  absolute,  and  makes  no  exceptions 
for  rssf  ol  a  enddeu  congestion  of  traffic, 
aetnal  Inabiti^  to  furnish  cars  by  reason 
•f  their  temporary  detention  in  other  states 
or  in  other  places  within  the  sanie  state ; 
■one  for  interference  of  trafflc,  occasioned 
by  wrecks,  accidents,  or  strikes.  Houston 
4  T.  C.  R.  Co.  V.  Mayes,  201  U.  8.  321, 
50  L.  ed.  772,  20  Sup.  Ct  Rep.  401,  is 
•onclnsive. 

Tor  theee  reasons  the  temporary  in- 
jvnction  heretofore  granted  will  be  made 
perpetual  as  to  proceedings  by  defendants 
under  the  act  of  April  10th,  1S07,  but  the 
injunction  is  not  to  apply  to  any  acts  bj 
defendants  under  any  other  statutes  of  the 
state.  Let  there  b«  a  decree  accordingly." 
[102  Fed.  S94.] 

Neither  have  eounset  for  appellee  in  this 
court  presented  any  qneatlen  ether  than 
that  of  the  uneouatitotlonality  of  tha  act 
«f  1007.    We  ahaU,  therefor^  for  the  pur- 


poses of  this  case,  assume  that  the  railroad 
company  did  fail  and  refuse  to  furnish 
cars  as  requested,  and  that  it  also  favored 
a  coal  company  in  which  it  was  interested, 
and  that  it  rests  its  defense  upon  tbe  in> 
validity  of  the  act  of  1907. 

The  attack  upon  that  act  turned  upoB 
two  propoeitioDS. 

a.  That  the  clause  of  the  17th  section, 
set  out  above,  manifests  en  intention  that 
the  act  shall  apply  as  well  to  interstate 
shipments  as  to  intrastate  shipments,  and 
that  this  purpose  invalidates  the  whole  act,S 
aa  there'ie  nothing  to  justify  the  court  inf 
saying  that  tbe  valid  parts  of  the  act  would 
have  been  passed  without  the  invalid  parts. 

b.  That  tbe  requirement  to  furnish  ears, 
found  in  the  1st  section,  is  absolute,  and 
that  no  excuse  arising  from  the  detention 
of  the  company's  cars  upon  other  and  con< 
nseting  lines  of  railroad  in  and  out  of  the 
state,  nor  for  delays  dne  to  sudden  emer- 
gencies, unusual  congestion  of  traffic,  catas- 
trophes, or  other  unavoidable  and  unusual 
conditions  without  fault.  Is  a  defense 
against  the  penalty  imposed  for  failor* 
to  supply  cars  as  required. 

Coining  Bret  to  the  clause  in  tbe  17tk 
section,  which  the  court  below  held  in- 
validated the  whole  act: 

That  clause  probably  means  no  more  than 
that  there  shall  be  no  discrimination 
against  demands  for  cars  for  interstate 
shipments.  If,  however.  It  be  construed  aa 
extending  the  act  so  as  to  regulate  tbe 
furnishing  of  cars  for  interstate  shipments, 
it  would  be  invalid  by  reason  of  the  provi- 
sions of  the  Hepburn  amendment  to  tbe  act 
to  regulate  commerce  of  June  20,  1006 
f34  SUt.  at  L.  BH,  chap.  3591,  U.  B.  Comp. 
Stat.  Supp.  1911,  p.  12881.  Chicago,  B.  I. 
ft  P.  R.  Co.  T.  Eardwick  Farmers'  Elevator 
Go.  226  D.  S.  426,  67  L.  ed.  — ,  3S  Sup.  Ot 
Sep.  174. 

The  effect  of  this  upon  the  remainder  of 
tbe  act  has  not  been  considered  in  the  briefs 
of  appellee,  further  than  to  say  that  ia 
Oliver  t.  Chicago,  B.  I.  A  P.  R.  Co.  8ff 
Ark.  4e«,  117  6.  W.  238,  decided  pending 
this  appeal,  the  supreme  court  of  the  state 
has  held  the  act  valid  aa  including  an 
elaborate  and  workable  scheme  for  the  regn- 
lation  <rf  intrastate  railroad  traffic,  Irr*- 
epective  of  tbe  invalidity  of  tbe  clause  ri- 
fcrred  to.  We  shall  therefore  assume  the 
remainder  ot  the  act  to  be  valid,  although 
the  clause  in  question  be  regarded  as  in- 
valid. 

Neither  Is  the  requirement  of  tha  act  m 
to  the  duty  of  furnishing  cmrs  atisolnte,  as 
held  by  the  court  below.  That  the  act  upon 
its  face  includes  no  exceptions  or  excuses  Is 
not  eonclnsive  of  its  meaning  and  intent. 
~    ease  of  Houston  *  T.  C.  R.  Co.  v.  Maje^ 
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3  SOI  V.  8.  S21,  50  L.  ed.  772,  SO  Bnp.  OL  ( thTougli   the  inefllciencj   of   tb«   rulM   and 


•  Rep.  491,  it  noftentnlling.  Tb«  dereliction 
there  involTed  wkj  in  the  failure  to  fnmiah 
<*ra  f«r  an  jnteratate  iliipment,  under  a 
Texas  at&tnte  which  required  the  carrier 
t«  fumUh  cAFi  upon  alz  daja"  notice,  with 
a  prorlilon  that  the  law  should  not  "apply 
in  caaes  of  itrihes  or  other  ealamit^r-"  ^<s 
«ourt  eoDcIuded  that  the  tnclusion  of  a  par- 
Aieolar  exception  excluded  all  othere,  and 
4hat  an  ahsolute  requirement  that  a  rail' 
road  shall  furnish  a  certain  number  of  cars 
«t  a  specific  daj,  regardless  of  every  other 
consideration  "except  strikes  and  other  pub- 
lio  calamities,"  amounted  to  a  burden  upon 
-interstate  commerce.  The  court  added: 
'"It  makes  no  exception  in  cases  of  a  sud- 
•den  eongettlon  of  traffic,  an  actual  inability 
to  furnish  ears  hj  nason  of  tbeir  temporary 
Slid  unavoidable  detention  In  other  atatee, 
■or  la  other  places  vrithin  the  lame  state," 
«te. 

But  the  penalties  imposed  by  the  act  here 
Involved  are  enforceable  only  In  an  action 
at  law,  and  in  such  an  action  the  supreme 
court  of  the  state  baa  held  that  such  a 
statutory  provision  ii  but  declarative  of 
the  common  law,  and  that  any  reasonable 
excuse  for  a  failure  to  furnish  cars  upon 
the  requirement  of  a  shipper  may  be  In- 
terposed. Bt.  Louis  Boothweetem  R.  Co.  v. 
Clay  County  Gin  Co.  77  Ark.  357,  92  S.  W. 
S31 ;  St.  Louis  Southwestern  R.  Co.  r.  SUte, 
eS  Ark.  3]1,  122  Am.  5t  Eep.  S3,  107 
e.  W.  1180;  Oliver  t.  Chicago,  R.  I,  ft  P. 
H.  Co.  89  Ark.  488,  470,  117  S.  W.  238. 
In  the  case  last  sited  the  Arkansas  eonrt 
•aid  of  this  provision  of  the  act  of  1907, 
that  "the  failure  to  fumiah  cars  under  the 
terms  of  the  act  under  investigation  will 
sstablish  prima  facie  a  breaoh  of  duty  on 
the  part  of  the  railroad  companies.  This 
will  not  preclude  their  right  to  set  up  such 
defmsa  aa  will  excuse  or  Justify  the  fail- 
ure. That  a  fair  division  of  ears  with  in- 
terstate hueiness  made  it  impoesible  to  an- 
swer all  demands  made  for  cars  for  Intra- 
state business  would  apparently  he  within 
the  limit  of  proper  defenses  in  cases  of  de- 
§mandi  too  unusual   to  be  foreseen;    and, 

•  viewed  jn  this  "way,  the  act  Is  relieved  of 
tba    imputation    td     burdening     interstate 


Jm  the  ease  of  St.  Louis  Southwestern  R. 
Co.  ▼.  State,  cited  above,  the  excuse  for 
faUsre  to  fninish  ears  upon  the  requirement 
•t »  shipper  was  that  it  was  unable  to  do  bo 
because,  while  its  car  equipment  was  ample 
for  all  the  demands  of  Its  traffic,  it  had, 
at  the  time  when  It  made  default,  lost 
WBtret  of  a  majority  of  its  cars  through 
the  fact  that  they  had  been  sent  beyond  its 
fiwn  line  tn  iaterstats  eommareek  and  it  had 
besB  (aftMa  la  aeenn  tlialr  prosnpt  rattin 


r^ulations  of  the  American  Railway  Asso- 
ciation, of  which  it  was  a  member.  Al- 
though It  appeared  that  90  per  eent  of  all 
the  railroad  oompanies  in  the  United 
Statea  were  members  of  that  association  and 
permitted  Interchange  of  cars  with  con- 
necting railroads,  and  the  company  was 
powerless  to  eorrect  the  rules  and  regu- 
lations of  that  association  or  supervise  their 
enforcement,  the  Arkansas  court  held  that 
the  detention  of  its  ears  upon  other  lines  of 
railroad  tn  tbe  course  of  its  Interstate  busi- 
nesB  afforded  no  reason  for  its  failure  to 
supply  cars  in  the  particular  cose  under 
consideration.  The  ease  was  reversed  by 
this  court  (217  U.  6. 13S,  147,  M  L.  cd.  S98, 
704,  29  L.R.A.(N.S.)  802,  30  Sup.  Ct.  Rep>. 
476),  when  the  court,  among  other  things^ 

"As  the  penalty,  which  the  court  hus- 
tained,  was  enforced  solely  because  of  its 
conclusion  as  to  the  tnefBciency  of  tbe  rules 
and  regulations  of  the  American  Railway 
Aieoclation,  which  governed  90  per  cent  at 
the  railroads  In  the  United  States,  the  court 
was  evidently  not  unmindful  that  the  car- 
rier before  it  ivas  powerless  of  its  own  mi^ 
tion  to  change  the  rules  thus  generally  pre- 
vailing, and  therefore  was  necessarily  either 
compelled  to  desist  from  the  Interchange  ei 
cars  with  connecting  carriers  for  tbe  pur- 
pose of  the  movement  of  fnteretate  com- 
merce, or  to  conduct  such  businesa  with  the 
certainty  of  being  subjected  to  the  penal- 
ties which  the  state  statute  provided  (or.'S 
*And  tbe  court  further  said:  • 

"That  the  ruling  of  the  court  below  iB> 
volved  necessarily  the  assertion  of  power 
In  the  state  to  abBoIutel;  forbid  the  effi- 
cacious carrying  on  of  interstate  commereey 
or  what  Is  equivalent  thereto,  to  cause  the 
right  to  efficiently  conduct  such  commerce 
to  depend  upon  the  willingness  of  the  com- 
pany to  be  subjected  to  enormous  pecuniary 
penalties  as  a  condition  of  the  exercise  of 
the  right." 

Tbe  cases  referred  to  make  II  clear  thai 
the  statutory  duty  of  furnishing  cars  upon 
the  reasonable  notice  of  a  shipper  Is  not 
abEoluta,  and  that  the  l^islature  did  not 
Intend  to  impose  upon  railroad  companies 
the  duty  of  furniebing  cars  to  a  particular 
shipper,  regardlcBB  of  Its  equal  duty  to 
other  shippers,  state  and  Interstate,  or  to 
a  situation  due  to  some  unusual  and  un- 
avoidable condition  which  made  it  unrea- 
sonable that  it  should  be  penaliied  for  ncm- 
compllauce;  and  also  that  tf,  in  the  admin- 
istration of  the  statute,  a  ruling  is  made  by 
the  state  court  In  respect  to  an  exeuse  for 
uonGompliaflce  which  operates  aa  a  reatraint 
npoa  Interstate  eenunaree,  a  Fedw«]  quea- 
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tion  »riaM  which  may  b«  reviewed  bj  thU 

Tbe  concIu«t«ii  we  reach  ia  tb&t  the  rail- 
road cotnp&iiy,  KB  tba  case  ie  preeeated  by 
tha  pleadingB,  ths  agreement  of  the  parties, 
and  the  ruling  of  the  court  below,  is  mak- 
ing an  effort  to  test  tbe  constitutionality  of 
the  act  of  lOOT,  without  showing  that  Id 
the  operation  of  the  act  interstate 
meree  has  been  illegally  restrained  or  bur- 
dened, or  that  an;  defense  which  it  may 
tiATe  for  the  neglect  to  comply  with  the 
pniTisions  of  the  act  as  to  furnishing  cars 
baa  been  or  will  be  denied  by  virtue  of  Its 
obligation  aa  an  interstate  railroad.  The 
objections  which  are  suggested  In  the  bill 
are  conjectural  and  academic.  Ths  excuse 
made  by  the  bill  for  its  refusal  to  furnish 
ths  ears  requested  and  for  its  illegal  dis- 
eriminatlon  were  put  in  issue  by  the  answer 
aci  not  proved.  In  New  York  ex  rel.  Hatch 
T.  B«ardon,  S04  V.  S.  162,  ISO,  fil  U  ed. 
«16,  ^Z,  27  Sup.  Ct.  Rep.  188,  B  Ann.  Cas. 

§736,  it  is  said: 

7  •TThat  unless  ths  party  setting  up  the 
onconetitutiouality  of  the  state  law  belongs 
to  the  class  for  whose  sake  tbe  constitution- 
al proteotion  la  given,  or  the  elasa  prima- 
rily protected,  thia  court  does  not  listen  to 
his  objections,  and  wilt  not  go  into  imag- 
inary eases,  notwithstanding  the  seeming 
logic  of  the  position  that  it  must  do  so,  be- 
cause if,  (or  any  reason,  or  as  against  any 
alaas  embraced,  the  law  is  unconstitutional. 
H  is  void  aa  to  all.  Albany  County  v, 
Stanley,  106  U.  S.  305,  SIX,  20  L.  sd.  1044, 
1049;  Clark  v.  Kansas  City,  176  U.  S. 
114,  118,  44  L.  ed.  362,  896,  20  Sup.  Ct. 
Sep.  8S4;  Lampasas  r.  Bell,  130  U.  S.  276, 
{B3,  884,  45  L.  ed.  627,  630,  631,  21  Sup. 
Ct  Rep.  368;  Cronin  v.  Adams,  ]B2  U.  S. 
108,  114,  48  L.  ed.  3B5,  368,  24  Sup.  Ct.  Rep. 
219.  If  the  law  is  valid  when  confined  to 
the  class  of  the  party  before  tbe  court,  it 
may  be  more  or  less  of  a  speculation  to 
inquire  what  exceptions  tbe  state  court 
may  read  into  general  words,  or  bow  far  it 
nay  instain  an  act  that  partially  fails." 

This  principle  has  been  applied  in  many 
eases,  among  them:  Tnrpln  v.  Lemon,  187 
U.  &  61,  00,  47  L.  ed.  70,  74,  23  Sup.  Ct. 
Sep.  20;  Tbe  Winnebago,  206  U.  B.  364, 
S60,  61  L.  ed.  836,  B39,  27  Sup.  Ct.  Rep. 
600;  Citizens'  Nat.  Bank  v.  Kentucky,  217 
V.  S.  463,  64  L.  ed.  836,  30  Snp.  Ct.  Rep. 
632;  Bouthera  R.  Co.  v.  King,  217  U.  S. 
624,  634,  64  L.  ed.  868,  871,  30  Sup.  Ct. 
fiep.  594;  Rosenthal  v.  New  York,  228  U. 
8.  260, 271, 67  L.  ed.  — ,33  Sup.  Ct  Rep.  27. 
The  result  is  that  tbe  decree  must  be  re- 
versed and  tbe  ease  remanded,  with  direo- 
tlon  to  dismiss  tbe  MIL 
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KEIMAN-MARCUS  COMPANY. 

Courts  d  301*)— Ehbor  to  State  Coobt 
—  Questions  Reviewable -~ Cohcession 
in  Abouwert. 

1,  The  concession  in  counsel's  brief  in  the 
state  court  that  a  stipulation  in  an  express 
company's  receipt,  limiting  its  liability  to- 
an  agreed  or  declared  value,  made  to  ad' 
Just  tbe  rate,  was  void  both  under  the  stats- 
law  and  under  the  Carmack  amendment  of 
June  29,  190S  (34  Stat,  at  L.  E93,  chap, 
36B1,  U.  8,  Comp.  Stat.  Supp.  1011,  p. 
1304),  to  the  act  of  Februarv  4,  1887  (24 
SUt.  at  L.  37B,  chap.  104,  U.  S.  Comp.  Stat. 
Supp.  IBll,  p.  1284),  i  20,  does  not  show 
tbe  lack  of  any  Federal  question  based 
upon  tbe  validity  of  such  shipping  eon- 
tract  which  may  be  reviewed  in  the  Fed- 
eral Supreme  Court,  but  must,  at  most,  be 
regarded  as  a  concession  for  purposes  of 
argument  as  to  a  matter  of  law  which  could 
conclude  no  one,  since  it  did  not  operate  to 
withdraw  the  shipping  contract  from  tb» 
case,  nor  its  validity  from  ths  court's  eon- 
si  deration. 

[EM.  Note.~7or  other  aaaos,  see  Ccarti,  Cast- 
DIs-  II  IMG,  UfflS;    Dae  Dl|.  |  S91.*l 

Cabbiees  (i  153*)  —  Livitiko  Liasujtt 
— DBcLAWtD  Value. 

2,  The  shipper's  acceptance  of  aji  express, 
eompany's  receipt  containing  a  recital  that 
the  company  "is  not  to  be  held  liable  be- 
yond tbe  sum  of  260,  at  not  exceeding  nhiob 
aum  said  property  is  herelw  valued,  unlea» 
a  different  value  Is  hereinabove  stated,"  is, 
where  no  different  value  was  declared,  as 
much  a  declaration  that  the  value  did  not 
exceed  that  sum  as  though  so  stated  upon 
inquiry,  as  contemplated  by  tbe  express 
company's  rules,  and  is  sufficient  to  justify 
the  application  of  tbe  doctrine  that  such  » 
company,  when  its  rates  are  graduated  by 
value,  may,  under  the  Carmack  amendment 
of  June  £9,  1906,  to  tbe  act  of  Febraair  4, 
18S7,  g  20,  limit  its  liability  for  the  low 
of  an  interstate  shipment  to  the  agreed  or 
declared  value. 

[Bd.  Nd(».— For  other  cung,  ««  Ci 
Dis.  li  687-m:    Dec  Dig.  |  153. 'T 


[No.  20.] 

Argued   and   submitted   November   S,   IStZ. 
Decided  February  24,  1913. 

IN  ERROR  to  the  Court  of  Cirn  Appeals 
for  the  Fifth  Supreme  Juilieial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affinued  a  judgmeut  of  the  Co\mty 
Court  of  Dallas  County,  in  that  state, 
against  a  carrier  for  tbe  full  value  ef  an 
undelivered  interstate  shipment,  notwith- 
standing a  stipulation  limiting  the  carrier's 
liability  to  a  declared  value.  Revsised  and 
ronanded  for  farther  proeeedings. 
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Bee  same  case  below,  —  Tex.  Cit,  App, 
— ,  125  S.  W.  614. 

Hie  f&cte  ire  etated  in  tbe  opinion. 

HewrB.  Oharlea  W.  Plereon  and  Wil- 
liam W.  Green  for  plaintiffB  in  error. 

Mr.  Rliodea  S.  Baker  for  defendant  in 


■  *  Ur.  Justice  Ziurton  delivered  the  opin- 
ion of  the  court: 

Action  hj  a  shipper  apinst  an  expreu 
company  to  reeorer  for  the  Iobb  of  a  package 
of  fur*  shipped  from  New  York  to  Dallas, 
Texaa,  and  never  deliveTed. 

The  receipt  executed  by  the  eipreea  com- 
pany contained  a  clauee  exempting  it  from 
loss  or  damage  not  due  to  its  fraud  or  neg- 
ligence, and  providing  that  it  should  in  no 
event  be  held  liable  "beyond  the  sum  of 
(GO,  at  not  exceeding  which  sum  said  prop- 
erty is  hereby  valued,  unless  a  different 
value  is  hereinabove  stated."  No  different 
value  was  declared.  The  package  weighed 
7  pounds.  It  contained  furs  inclosed  in  a 
paper  box  which  was  aecurely  wrapped  and 
tiMl  with  cord. 

The  defendants  in  error  were  permitted 
to  prove  that  the  actual  value  of  the  furs 
was  $400.  That  the  conaignore  kept  in 
their  shipping  office  an  express  book  con- 
taining blank  eipresa  receipts.  One  of  these 
was  filled  out  in  their  ofltce  by  their  ship- 
ping cleric.  When  the  wagon  of  the  express 
company  called  at  the  office,  the  agent 
signed  the  receipt,  and  the  package  was 
delivered  to  him  by  a  boy  assistant  to  the 
shipping  clerk.  No  questions  were  asked 
as  to  the  value,  and  no  value  declared  other 
Stban  aa  shown  in  the  receipt.  It  was  also 
'shown'that  the  clerk  who  wrapped  and 
marked  the  package  did  not  know  the  value, 
and  had  no  actual  knowledge  of  the  gradu- 
ated rates  of  the  express  company,  and  that 
ha  had  had  nothing  to  do  with  the  selling 
or  buying  of  the  furs.  One  of  the  con- 
signors, Abraham  Jacobson,  sold  the  furs 
personally  and  testified  as  to  their  value. 
He  testified  that  he  knew  that  if  the  value 
bad  been  declared  to  be  9400,  the  express 
rate  would  have  been  higher,  and  that  if 
no  vatne  was  especially  declared,  they  would 
be  carried  under  the  expreas  rate  applying 
to  a  package  valued  at  not  in  excess  of  (SO. 
There  was  put  in  evidence  the  table  of 
graduated  rate  sheets  on  file  with  the  In- 
terstate Commerce  Commission.  These 
showed  that  the  rates  were  graduated  by 
weight  and  value.  The  rate  from  New  York 
to  Dallas  upon  a  package  weighing  between 
6  and  7  pounds,  and  valued  at  not  over 
$S0,  was  $1,  which  was  the  rate  applicable 
to  and  charged  upon  the  package  in  ques- 
tion. If  the  value  had  been  declared  at 
t400,  the  rata  would  have  been  increased 


15  cents  for  each  additional  |100  of  vain*. 

One  of  the  provisions  of  the  filed  tariff 
sheets  contained  this  direction;  "Always 
ask  shipper  to  declare  the  value,  and  when 
given  insert  it  in  the  receipt,  mark  it  on 
the  package,  and  ent«T  amount  on  waybilL 
If  shipper  refuses  to  stats  value,  write  or 
stamp  on  the  receipt,  "Value  asked  and  not 
given.' " 

A  jury  was  waived,  and  there  was  a  judg- 
ment for  the  plaintiff  below  for  the  full 
value  of  the  package. 

The  contract  of  shipment,  including  the 
clause  for  the  limitation  of  any  recovery 
in  case  of  loss  or  negligence,  is  substantially 
like  the  contract  upheld  in  Adams  Exp.  Co. 
V.  Croninger,  226  D.  8. 4fll,  5T  L.  ed.  — ,  83 
Sup.  Ct.  Rep.  148.  To  take  this  case  with- 
out the  controlling  Influence  of  that  case, 
counsel  say  that  no  Federal  question  based 
upon  the  validity  of  the  shipping  contract^ 
was  raised  in  the  state  court,  and'for  this* 
they  rely  upon  a  paragraph  in  the  brief  oi 
one  of  the  counsel  for  the  eipresi  company. 
Sled  in  the  court  below,  in  which  it  is  said: 
"For  the  purpose  of  this  case,  we  are  will- 
ing to  concede  that  said  provision,  in  so 
far  as  it  limits  the  liabilities  of  the  com- 
pany for  $50,  is  void  both  under  a  statute 
of  Uie  state  of  Texas,"  and  under  the  pro- 
'  ins  of  the  Carmack  amendment  of  3  20 
of  the  act  to  regulate  commerce  of  June  20, 
igOB  (34  Stat  at  L.  593,  chap.  3591,  U.  S. 
Comp.  Stat  Supp.  1611,  p.  1304]. 

That  such  a  clause  may  tie  void  under 
the  legislation  of  Texas  may  be  true.  But 
that  it  is  valid,  if  fairly  made  for  the  pur- 
pose of  applying  to  the  shipment  the  lower 
of  the  two  rates  based  upon  valuation,  is 
not  now  an  open  question.  Adams  Exp. 
Co.  V.  Croninger,  cited  above. 

That  case  had  not  been  decided  when  this 
case  was  heard  in  the  state  court,  and  there 
was  much  diversity  of  opinion  as  to  the 
meaning  of  that  section  when  counsel  made 
the  concession.  At  most  it  was  a  concession 
for  purposes  of  srgument  as  to  a  matter  of 
law,  and  could  not  conclude  anyone,  since 
it  did  not  operate  to  withdraw  the  shipping 
contract  from  the  ease,  nor  its  validity  from 
the  court's  consideration. 

It  is  undoubtedly  true  that  the  principal 
defense  apon  which  the  defendants  seem  to 
have  relied  in  the  state  court  was,  that  by 
Intentional  misrepresentation  the  plaintiff 
had  obtained  a  rate  based  upon  a  valuation 
of  $60,  and  that  they  bad  thereby  secured 
transportation  of  the  property  for  which 
they  sue  at  a  less  rate  than  that  named 
fn  tbe  tariffs  published  and  filed  by  the 
carrier,  as  required  by  tbe  acts  of  Congress 
regulating  commerce,  and  thus  obtained  an 
ilt^al  advantage  and  caused  an  illegal  dis- 
erimlnation  terhldden  by  the  acts  referred 
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to.  Bnt  thii  defense  reaUd  upon  the  mis- 
repreHntatioD  as  to  real  value  declared 
only  in  tha  carrier's  receipt,  and  therefore 
Involved  the  conaequence  of  the  UBdervolua- 
tion  hj  which  an  unlawful  rate  had  l>een 
obtained.  The  question  at  last  would  be, 
£  Bhall  the  shipper  or  owner  recover  nothing 
/because  of  that  misrepresentfLtion,  or  only 
the  valuaUoD  declared  to  obtain  th«  rate 
upon  which  tlie  goods  were  carried!  The 
latter  would  leem  to  be  the  more  reasonable 
and  just  consequence  ol  the  estoppel.  The 
ground  upon  which  the  validity  of  a  limita- 
tion upon  a  recovery  for  loss  or  damage 
due  to  negligence  depends  is  that  of  estoppel. 
Bat  it  ia  a  mistake  to  assume  that  the 
eompan;  did  not  rely  upon  the  stipulation 
limiting  a  recoTery  In  case  of  loss  or  dam- 
age to  the  value  agreed  upon  or  declared. 
In  the  IZth  paragraph  of  its  answer  it  aa- 
■erted  that,  if  liable  at  all,  its  liability 
*^houId  tie  limited  to  tSQ,  as  provided  in 
•aid  contract  of  shipment,  which  $50  hu 
heretofore  been  tendered  to  plaintiff."  By 
its  6th  and  Sth  aasignments  of  error  in  the 
court  of  civil  appeaJs,  error  was  assigned 
upon  the  refusal  of  the  trial  court  to  hold 
that  the  defendants  in  error  were  estopped, 
by  the  valuation  declared,  to  recover  any 
amount  in  excess  of  (GO.  The  court  of  civil 
appeals,  while  not  in  express  terms  denying 
the  validity  of  such  a  stipulation  limiting 
recover;,  did  so  in  effect,  for  it  seems  to 
have  placed  its  judgment  of  affirmance  upon 
the  rule  requiring  the  company's  agents  to 
ask  the  shipper  to  declare  the  value,  and  if 
no  value  is  stated,  that  the  package  should 
be  stamped,  "Value  asked  and  not  given." 
This  was  not  done.  Therefore,  said  the 
court,  "the  company's  agent  failed  to  per- 
form a  plain  duty  .  .  .  and  it  is  in  no 
attitude  to  complain  that  the  shipper  did 
not  state  the  value." 

But  the  shipper,  in  accepting  the  receipt 
reciting  that  the  company  "is  not  to  be 
lield  liable  beyond  the  sum  of  $50,  at  not 
exceeding  which  sum  said  property  is  here- 
by valued,  unless  a  different  value  ia  here- 
inabove stated,"  did  declare  and  represent 
that  the  value  did  not  exceed  that  sum,  and 
did  obtain  a  rate  which  he  Is  to  be  assumed 
B  tlie 

>  tinction  between  *a  value  stated  upon  in- 
quiry, and  oue  agreed  upon  or  declared  vol- 
untarily. The  rate  of  freight  was  based 
upon  the  valuation  tlins  fixed,  and  the  lia- 
bility should  not  «xoeed  the  amount  so 
made  the  rate  basia.  Hart  v.  Pennsylvania 
R.  Co.  112  U.  8.  331,  338,  28  L.  ed.  71T, 
no.  5  Sup.  Ct.  Hep.  161. 

Judgment  reveraed,  and  remanded  tor  fur- 
Umi  proceedinp  not  Inconsistent  with  this 
•pinion. 
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(ZU  U.  S.  MS.) 
NEW  YORK  CENTRAL  &  flDDSON  RIV- 
ER RAILROAD  COMPANY,  Plfl.  In  Err., 


COMUKBCE    (S    8*>    —   CONFUOTINS    Statk 

AND  Fedebal  Rboulation— iNTBBsrATK 

Ferbiaqe. 

The  inclusion  of  railroad  ferriea  in  the 
act  of  February  4,  1887  (24  Stat,  at  L.  S», 
chap.  104,  n.  S.  Comp.  Stat  1901,  p. 
3154),  1  1,  as  one  of  the  subjects  retulated 
by  that  statute,  is  such  an  extension  of  the 
Tederal  authority  over  the  operation  by  a 
railway  company  of  a  ferry  upon  a  aavigv 
ble  river  forming  the  boundary  betwem 
two  states  as  to  Invalidate  any  r^ulation 
under  state  authority  of  the  rates  to  be 
charged  by  such  compaav  for  the  interetata 
ferriage  of  persons,  although  such  regula- 
tion relates  only  to  persons  other  than  rail- 
road passengers. 

[Ed,    Note.— For   otber    cuea.    ■■■    Commere*, 

Cut.  Dia.  1 1:  DM.  DiB.  I  t.*l 
[No.  80.J 
Argued  November  13,  1912.    Decided  Teb- 
ruary  24,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  Jersey  to  review  a  de- 
cree entered  pursuant  to  the  mandate  of 
the  Court  of  Errors  and  Appeals  of  that 
state,  which  had  reversed  a  decree  of  the 
Supreme  Court,  enjoining  the  enforcement 
of  ordinances  fixing  the  rates  tor  foot  pas- 
sengers upon  an  Interstate  railway  ferry. 
Revereed  and  remanded  for  further  pro- 
ceedings. 

See  same  case  below  in  supreme  court, 
74  N.  J.  L.  367,  65  Atl.  660;  In  court  of 
errors  and  appeals,  76  N.  J.  L.  664,  74  Atl. 
954,  16  Ann.  Cu.  6S8. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Prank  Bergen,  Albert  C.  Wall, 
Thomas  Emery,  and  James  B.  Vredenburgh 
for  plaintiff  in  error. 

Messrs.  E.  Parmalee  Prentice,  John 
Griffin,  and  George  Welwood  Murray  for 
defendant  in  error. 

Messrs.  Henry  £.  Bodman,  Alexis  C.  An- 
gcll,    and    Herbert    E.    Boyntoo    as    otmiei 


*Mr.  Chief  Justice  White  delivered  the" 
opinion  of  the  court: 

The  rails  of  the  main  line  of  the  West 
Shore  Railroad  Company  ^rtend  from  Buf- 
falo to  Albany,  New  Torfc,  and  beyond, 
through  the  state  of  New  York  into  New 
Jersey,  to  the  terminus  of  the  road  at^ 
Weehawken,  on  the  west'bank  of  the  Hud-7 
son  river.  From  Weehawken  steam  ter- 
ries known  as  the  West  Shore  Railroad 
ferries  are  operated  over  the  river  to  sev- 
eral terminal  points  in  New  Tork  ci^  lot 


•For  other  caaa*  see  n 
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tha  purpoM  of  carryins  railroad  paaiengeri 
and  traffic  from  Weeliawkeii  to  New  York 
and  from  New  York  to  Weebawken.  Al- 
tbough  tbua  ferries  are  known  u  Wert 
Shor«  Railroad  ferries,  and  are  operated 
aa  railroad  ferries,  tiieir  buaineei  is  not 
limited  to  incoming  persoiw  or  traffic  car- 
ried 0T«r  tlie  linea  of  the  railroad,  or  to 
persona  or  traffic  convejed  from  New  York 
to  Weehawken,  to  be  transported  from 
there  over  tlie  railroad.  Indeed,  from  both 
directions  a  very  large  number  of  persons 
beaidea  considerable  traffic  "constantly 
move  to  and  fro  brtween  the  two  states,  not 
having  used  or  Intending  to  um  the  line*  of 
the  West  Shore  Railroad." 

In  IBOG  the  board  of  chosen  freeholders  of 
Bndaon  oounty.  New  Jersey,  adopted  two 
ordinancea:  one  fixing  the  rate  for  foot  , 
•engers  ferried  from  New  Jersey  to  New 
York,  and  the  other  for  a  round  trip  com- 
mencing on  the  New  Jersey  shore,  which 
rates  were  applicable  to  the  ferries  in  ques- 
Hon.  The  New  York  Central  k  Hudson 
Rirer  Railroad,  engaged  as  a  lessee  in  op- 
erating the  lines  of  the  West  Shore  Rail- 
road, and  ita  railroad  ferries,  commenced 
thU  proceeding  to  prevent  the  enforce- 
ment of  the  rates  fixed  by  the  ordinances. 
The  contention  waa  that  the  ordinance* 
were  an  unwarranted  interference  with  the 
interstate  business  of  the  company,  and 
that  the  enforcement  of  the  ordinances 
would  constitute  a  direct  burden  on  Inter- 
state commerce,  which  could  not  be  done 
eonsistentiy  with  the  Constitution.  The 
supreme  court  of  New  Jersey  maintained 
the  contentions  of  the  railroad  company. 
The  court  of  errors  and  appeals  reversed 
the  Judgment  of  the  supreme  court.  TQ  N. 
J.  L.  664,  74  AtL  004,  16  Ann.  Caa.  85B. 
The  ease  ia  now  here,  the  writ  of  error  hav- 
ing been  directed  to  the  supreme  court, 
to  which  the  record  waa  remitted  from  tbe 

?  court  of  errors  and  appeals. 
*At  tbe  outset  it  fi  to  be  observed  that  the 
contentions  pressed  in  argument  by  both 
parties  take  a  wider  range  than  tbe  neces- 
sities of  the  case  require.  We  make  a  very 
brief  reference  to  certain  decisions  of  this 
court  referred  to  in  argument  by  both  par- 
ties in  order  that  they  may  aid  us  to 
plainly  mark  the  boundaries  of  the  real 
iasuea  required  to  be  decided,  thus  ena- 
bling us  to  put  out  of  view  irrelevant  con- 
siderations and  eonSne  our  attention  to 
things  essential. 

Panning  v.  Gregoire,  16  How.  G24,  14  L. 
•d.  1043,  required  a  consideration  of  the 
right  of  the  legislature  of  Iowa  to  author- 
tea  a  ferry  across  tbe  Mississippi  river  at 
Dubuque.  Without  going  into  details  it 
■nlBces  to  say  that  the  subject  was  elab- 
orately considered  and  the  power  of  the 


state  to  grant  the  ferry  right  waa  sustained. 
In  Conwny  v.  Taylor,  1  BUck,  603, 17  L.  ed. 
191,  tbe  right  of  the  state  ol  Kentucky  to 
grant  franchises  for  ferrying  across  the 
Ohio  river  was  considered  and  the  power 
was  upheld,  the  general  reaaonlng  stated 
in  Fanning  v.  Qregoire  being  reiterated 
and  approved.  It  is  undoubtedly  true  tbat, 
in  the  course  of  the  reasoning  of  both  the 
cases  just  referred  to,  express  ions  were 
made  use  of  which  give  some  support  t« 
the  view  that  the  power  to  regulate  ferri- 
age, even  as  to  a  stream  bounding  twa 
states,  was  purely  local,  not  transferred  by 
the  states  to  Congress,  and  therefore  not 
within  the  grant  of  power  to  Congress  t* 
regulate  commerce. 

Gloucester  Ferry  Oo,  t.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  16B,  1  Intera  Com.  Rep. 
SS2,  6  Sup.  Ct.  Rep.  826,  concerned  tha 
validity  of  a  tax  imposed  by  the  state  of 
Pennsylvania  on  a  ferry  company  operate 
ing  between  Gloucester,  New  Jersey,  and 
the  city  of  Philadelphia.  The  tax  was  re- 
sisted on  the  ground  that  it  was  a  direct 
burden  on  interstate  commerce,  and  there- 
fore void  as  an  interference  with  the  power 
of  Congress  to  regulate  commerce.  The 
contention  mas  sustained.  The  whole  sub- 
ject of  ferriage  was  elaborately  considered, 
and  in  the  course  of  tbe  opinion  It  was  eS'S 
pressly  declared,  after*  considering  tba  de-? 
cisions  In  Fanning  t.  Oregoire  and  Con- 
way V.  Taylor,  that  ferriage  over  a  stream 
constituting  a  boundary  between  two  states 
waa  within  tbe  grant  to  Congress  to  regu- 
late commerce,  and  therefore  not  subject 
to  be  directly  burdened  by  a  state.  It  was 
also,  bowever,  held  that.  In  view  of  the 
character  of  such  ferries  and  the  diversity 
of  rqpilation  which  might  be  required,  tbe 
right  to  regulate  them  came  within  that 
class  of  aubjects  which,  although  within  the 
power  of  Congress,  the  states  had  the  right 
to  deal  with  until  Congress  had  manifested 
its   paramount   and   exclusive    authority. 

In  Covington  k  C.  Bridge  Co.  v.  Ken- 
tucky, 164  U.  S.  204.  38  L.  ed.  902,  4  Inters. 
Com.  Rep.  040,  14  Sup.  Ct.  Rep.  1037,  tba 
right  of  the  state  of  Kentucky  to  impoae 
tolls  for  use  of  a  bridge  across  the  Ohio 
river  was  ehnllenged  on  the  ground  that  tbe 
state  bad  no  authority  to  fix  the  tolls,  b^ 
cause  to  do  so  was  the  assertion  of  a  power 
to  regulate  commerce,  and  therefore  was  an 
interference  with  the  exclusive  power  of 
Congress  on  that  subject.  The  tolls  were 
held  to  be  invalid.  The  opinion  beyond 
question  reasserted  the  principle  enforced 
in  the  Gloucester  Ferry  Case,  that  the  move- 
ment across  a  stream,  the  boundary  between 
two  states,  was  within  the  grant  of  pow«r 
to  Congress  to  regulate  commerce,  and 
therefore,    generically    speaking,    not    sub- 
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jeet  to  the  exertion  of  Btate  authoTit7.  In- 
deed, in  view  of  the  fact  that  there  wu  do 
Kct  of  Congreu  dealing  with  the  subject  of 
ths  totla  whteh  were  under  nriew  in  the 
CoTington  Cue,  ft  is  true  to  aa;  that  there 
•re  vcpreaeioDe  in  the  opinion  in  that  case 
which  have  been  conaidered,  whether  right- 
ly or  wrongly  we  do  not  feel  called  upon  to 
nay,  as  qualifying  or  overruling  the  eon- 
elutioB  ezpTewed  in  the  Oloueeoter  Case 
•a  to  the  power  of  a  itata  to  regulate  fer- 
rl«a  upon  a  atream  bordering  two  etBtea  un- 
til Congreu  bad  manifested  iti  purpoae  to 
axart  ita  authority  over  the  aubjeet. 

In  St.  Clair  County  ▼.  Intentate  Sand  t 
Car  Tranefer  Co.  102  U.  S.  4G4,  48  L.  ed. 
I  SIS,  24  Sup.  CL  Rep.  SOO,  the  quettion  eon- 
*  aidered  waa  ths  liability  of  the'transfer 
company  to  penaltiei  imposed  by  the  county 
of  St.  Clair,  a  munleipal  corporation  of  the 
■tate  of  Illinoia,  for  having  failed  to  ob- 
tain a  lioenae  "for  carrying  on  a  ferry  for 
tnuuferring  railroad  can,  loaded  or  un- 
loaded, over  the  county  of  St.  Clair,  in 
niinoie,  to  the  Mistouri  ahore,  and  from 
the  Missouri  shore  to  the  county  of  St. 
Clair."  It  waa  decided  that  there  was  no 
liability  for  the  penalty  (a)  because  the 
bitaiiMaa  of  transferring  freight  car*  in  the 
•ansa  disclosed  was  not  ferriage  in  the  prop- 
er meaning  of  that  word,  and  was  the  trans- 
action of  interatate  commerce  not  in  any 
▼lew  subject  to  state  control;  and  (b)  be- 
eatiaa  the  particular  ordinsnca  relied  upon 
ma  the  basis  for  imposing  the  penalt;  was 
void  beeanse  of  proTisions  discriminating 
Against  interstate  commerce  which  it  coo- 
tainad.  The  cases  of  Fanning  v.  Qregoire, 
Conway  t,  Taylor,  Gloucester  Ferry  Co.  ». 
Pannsylvania,  and  the  Covington  Bridge 
Cass  were  referred  to.  It  was  expressl? 
declared,  in  view  of  the  special  grounds 
apon  which  the  ease  was  decided,  that  it 
waa  unnecessary  to  consider  wlicther  the  de- 
cision In  the  Covington  Bridge  Case  had 
•stabtilhed  the  doctrine  that  the  Interstate 
bnainess  of  ferrying  over  navigable  riven 
bordering  two  states  was  exclusively  within 
tbe  antbority  of  Congreaa  to  regulate,  and 
therefore  was  not,  aa  declared  in  the  OIou- 
eeater  Ferry  Case,  subject  to  state  regula- 
tion until  Congreaa  bad  exerted  its  su- 
thMity  over  the  matter. 

In  the  light  of  this  statement  we  come 
to  state  the  contentions  of  the  parties.  The 
plaintiff  in  error  insists,  not  following  tlie 
•xact  order  of  their  argument  (a)  that  thp 
Msailed  ordinances  are  rep\igiiant  to  the 
commerce  clause  because  Congress  has  teg- 
ialated  concerning  railroad  ferries  and 
thereby  manifested  its  purpose  that  there 
■•hoald  be  no  longer  room  for  the  exertion  of 
(rtate  power  on  the  subject;  and  (b)  that 
tfOlftaBottOkHbnow 


on  the  question  reserved  in  ihe  6t.  Clair 
Caee,  and  to  decide  that  the  ruling  in  the  « 
Covington  Bridge  Case*  affirmatively  eatab- > 
lished  that  interstate  ferriage  like  that  here 
in  question  is  so  absolutely  nitbin  the  pow- 
er of  Congress  as  to  exclude,  even  in  case 
of  the  inaction  of  Congress,  the  presump- 
tion  of  a  license  for  the  exercise  of  state 
power.  On  the  other  hand,  the  argument 
for  the  defendant  in  error  is  this:  That 
the  carrying  on  of  the  business  of  ferriage 
on  navigable  riven  constituting  a  bound- 
ary between  states  is  not  interstate  com- 
msree,  that  the  power  to  regulate  it  was  not 
surrendered  by  the  states,  and  consequently 
no  authority  was  given  over  the  subject  to 
Congress.  This  Is  sought  to  be  shown  by  a 
copious  review  of  adjudged  cases,  by  an 
analysis  of  what  it  is  urged  was  the  clear 
intendment  of  the  opinion  in  Qibbons  v. 
Ogden,  g  Wheat  1,  6  L.  ed.  23,  eapeeially  aa 
elucidated  by  the  opinions  in  Fanning  v. 
Gregoire  and  Conway  v.  Taylor.  It  is  not 
denied  that  these  theories  are  directly  con- 
trary to  the  ruling  in  the  Gloucester  Ferry 
Case,  but  it  is  urged  that  that  case  for  the 
flnt  time  announced  the  doctrine  of  a  na- 
tional power  over  interstate  ferriage,  and 
therefore  practically  amounted  to  making 
a  new  constitutional  provision  on  the  sub- 
ject. Obviously,  however,  the  views  just 
stated  are  advanced  in  a  nun  academie 
sense,  since  the  argument  admits  that  the 
ruling  in  the  Gloucester  Ferry  Case  fs  now 
conclusive  and  has  settled  the  signiScance 
of  the  Constitution  contrary  to  the  views 
mentioned.  Thus,  at  the  very  outset  of  the 
argument,  after  stating  and  elaborating 
the  theory  of  exclusive  state  power  over  in- 
terstate ferriage,  it  Is  said:  The  decision 
of  the  Gloucester  Ferry  Case,  114  V.  B. 
lOe,  20  L.  ed.  168,  1  Inters.  Com.  Rep.  882, 
5  Sup.  Ot.  Rep.  826,  decided  in  1885,  es- 
tablished Federal  jurisdiction  to  legislate 
concerning  ferriage  over  boundary  streams, 
but  did  not  turn  what  had  been  an  exclu- 
sive state  jurisdiction  into  an  exclusive 
Federal  jurisdiction.  State  laws  on  this 
subject  are  still  valid  until  superseded  by  a 
Federal  statute."  Again,  after  copiously 
reiterating  the  conceptions  aa  to  the  novelty  — 
of  the  ruling  in  the  Gloucester  Ferry  Cose  § 
and  its  assumed'eonfliet  with  what  had  gone  * 
before,  it  is  said:  "The  result  of  tbs  Glou- 
cester Ferry  Case,  therefore,  with  the  other 
esses  which  have  followed,  has  probably 
be«n  to  so  extend  the  Federal  authority  over 
interstate  ferriage  as  to  bring  the  subject 
within  the  concurrent  Jurisdiction  of  Con- 
gress and  of  the  states.  It  is  a  concurrent 
jurisdiction  only,  however,  which  has  been 
established.  In  the  absence  of  Federal  leg- 
islation the  states  have  have  all  the  power 
that  they  have  been   aoonstomed  to  oxer- 
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eiee."  Thus  conceding  the  controlling  force 
of  the  Gloucester  Ferr;  Case,  and  therefore 
not  queetioning  the  power  of  Congress  which 
that  oaae  upheld,  it  is  urged  that  the  Cov- 
ington Bridge  Case  shoold  not  he  now  held 
to  bftve  overruled  or  qu&HQed  the  Qloucester 
Ferry  Case  bo  as  to  exclude  the  states  from 
any  right  to  rt^Iate  interstate  ferriage  be- 
fore BJid  until  Congress  has  manifeated  its 
Intention  to  exert  its  anthority  by  dealing 
with  the  subject.  Upon  the  assumption 
thus  stated  it  is  insisted  that  the  court  be- 
low rightly  upheld  the  assailed  ordinances 
because  there  has  been  no  action  by  Con- 
gress exerting  its  authority  over  the  subject 
with  which  the  ordinances  deal,  and  there- 
fore no  room  for  the  coutention  that  it  was 
not  within  the  power  of  the  state  to  enact 
then. 

It  is  therefore  apparent  that  the  conten- 
tions of  the  plaintiff  in  error  primarily  in- 
voke only  the  controlling  effect  of  the  ruling 
in  the  Gloucester  Ferry  Case,  and  insirt 
that  there  has  been  action  by  Congress 
which  destroys  the  presumption  of  authori- 
ty in  the  state  to  act.  It  follows  that  the 
proposition  that  the  Covington  Bridge  Case 
overruled  the  Gloucester  Ferry  Case  is  mere- 
ly subordinate,  and  need  not  be  considered 
unless  it  becomes  necessary  in  consequence 
of  an  adverse  ruling  on  the  primary  con- 
tention concerning  the  application  of  the 
Gloucester  Ferry  Case. 
H  It  is  equally  clear  that  the  contention 
Sof  the  defendant  in  error  as  to  the  absence 
*of  all  power  in  Congress  over  *  interstate 
ferries  is  merely  academic.  Prom  this  it 
necessarily  arises  that  the  only  ground  re- 
lied upon  to  sustain  the  judgment  below  is 
the  ruling  in  the  Gloucester  Ferry  Case, 
and  the  further  proposition  that  there  has 
been  no  action  of  Congress  over  the  sub- 
ject of  the  ferriage  here  involved  which  au- 
thorizes ths  holding  that  state  power  no 
longer  obtains.  As,  therefore,  the  claim 
on  the  one  side  of  an  all-embracing  and 
•xclusive  Federal  power  may  be,  temporari- 
ly, at  least,  put  out  of  view,  and  the  asser- 
tion on  the  other  of  an  absolutely  exclusive 
■tate  power  may  also  be  eliminated  from 
oonslderation,  because  not  relied  upon,  or 
because  it  is  both  demonstrated  and  ad- 
mitted to  be  without  foundation,  it  follows 
that  to  dispose  of  the  case  we  are  called 
upon  only,  following  the  ruling  in  the  Qlou- 
eester  Ferry  Case,  to  determine  the  single 
and  simple  question  whether  there  has  been 
such  action  by  Congress  as  to  destroy  the 
presumption  as  to  the  existence  in  the  state 
of  vicarious  and  revocable  authority  over 
the  subject.  We  say  simple  question  be- 
cause its  decision  is,  we  think,  free  from 
didiculty,  in  view  of  the  exprein  provision 
of  the   1st  section   of  the  act  to   regulate 


commerce  (act  of  February  4,  1B87,  chap. 
101,  24  Stat,  at  L.  379,  U.  S.  Comp,  Stat. 
1901,  p.  3154),  subjecting  railroads  as 
therein  defined  to  the  authority  of  Con- 
gress, and  expressly  declaring  that  "tlia 
term  'railroad,'  as  used  in  this  act,  shall 
include  all  bridges  and  ferries  used  or  op- 
erated in  connection  with  any  railroad,  and 
also  all  the  rood  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  op- 
erated under  a  contract,  agreement,  or  leasft. 
..."  The  inclusion  of  railroad  ferries 
within  the  text  is  so  certain  and  so  direct 
as  to  require  nothing  but  a  consideration  of 
the  text  itself.  Indeed,  this  inevitable  eon- 
elusion  is  not  disputed  in  the  argument  for 
the  defendant  In  error,  hut  it  is  insisted 
that,  OB  the  text  only  embraces  railroad 
ferries,  and  the  ordinances  were  expressly 
decided  by  the  court  below  only  to  apply  to 
persons  other  than  railroad  passengers, 
therefore  the  action  by  Congress  does  notg 
'extend  to  the  subject  embraced  hy  the  ordi-» 
nances.  But  as  all  business  of  the  ferries 
between  the  two  states  was  interstate  com- 
merce within  the  power  of  Congress  to  eon* 
trol,  and  subject  in  any  event  to  regulation 
by  the  state  as  long  only  as  no  action  waa 
taken  by  Congress,  the  result  of  t^e  action 
by  Congress  leaves  the  subject,  that  is,  the 
interstate  commerce  carried  on  by  means  of 
the  ferries,  free  from  control  by  the  state. 
We  think  the  argument  by  which  it  is 
sought  to  limit  the  operation  of  the  act  of 
Congress  to  certain  elements  only  of  the 
interstate  commerce  embraced  in  the  buai- 
ness  of  ferriage  from  state  to  state  is  want- 
ing in  merit.  In  the  absence  of  an  express 
exclusion  of  some  ot  the  elements  of  inter- 
state commerce  entering  into  the  ferriage^ 
the  assertion  of  power  on  the  part  of  Con- 
gress must  be  treated  a<  being  eotermiuont 
with  the  authority  over  the  subject  as  to 
which  the  purpose  of  Congress  to  taks  coo- 
trol  was  manifested.  Indeed,  this  conclu- 
sion is  inevitable  since  the  assumption  of  » 
purpose  on  the  part  of  Congress  to  divide 
its  authority  over  the  elements  of  interstate 
commerce  intermingled  in  tlie  movement  of 
the  regulated  interstate  ferriage  would  be 
to  render  the  national  authority  inefOei^ 
ciouB  by  the  confusion  and  conflict  whieh 
would  result.  The  conception  of  the  opera- 
tion at  one  and  the  same  time  of  both  the 
power  of  Congress  and  the  power  of  the 
states  over  a  matter  of  Interstate  eom- 
merce  is  inconceivable,  since  the  exertion  of 
the  greater  power  necessarily  takes  posses- 
sion of  the  field,  and  leaves  nothing  upon 
which  the  lesser  power  may  operate.  To 
concede  that  the  right  of  a  state  to  regulate 
intprstate  ferriage  exists  "only  in  the  ab- 
sence of  Federal  legislation,"  and  at  the 
same  time  to  assert  that  the  state  and  Fed- 
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er«J  power  over  such  nibject  ia  concurrent, 
i*  ■  contrmdiction  ia  terms.  But  thii  view 
hu  been  ao  often  applied  u  to  cauaa  tbe 
•nbject  to  be  DO  longer  open  to  contToveray. 
Oiicago,  R.  I.  ft  P.  R.  Co.  v.  Hardwiok 
SPknner'a  Elevator  Go.  decided  January  6, 
"l813  [226  n.  a'420,  B7  K  ed.  — ,33  Sup. 
Ct  Rep.  174].  Because  in  the  St.  Clair  Cbm, 
IK  U.  B.  4G4,  48  L.  ed.  618,  24  Sup.  Ct. 
Sep.  800,  it  was  decided  that  a  particular 
eliarfteter  of  tranaportation  of  interstate 
oommerce  waa  not  ferriage,  and  not  within 
■tate  power,  eren  where  there  had  been  no 
action  by  Congreas,  aCTorda  no  reaaan  for 
in  thia  case  extending  itate  authority  to  a 
■nbject  to  which,  conHlstently  with  the  ac- 
tion of  Cougreaa,  it  cannot  be  held  to  apply. 
The  judgment  of  the  Supreme  Court  of 
the  State  of  New  Jersey  vUl  be  rereraed  and 
the  caae  remanded  for  farther  prooeeding* 
Bot  loeonsiatent  with  this  opiniOD. 
Rararsed. 


(m  U.  8.  tat.} 
WILLIAM  H.  WIKFRBE,  as  Administrator 
of  the  Eatate  of  Albert  K  Phipps,  De- 
•eased,  PIS.  in  Err., 


a  Sjbvant  (J  87*)— EiiPLOTKEB' 

Liability  Act— Kbtboactivb  Enxcr. 

1.  A  retroactive  elTeet  will  not  be  given 
to  the  Federal  eniployeri'  liability  act  of 
April  22,  19Q8  (35  Stat.  «t  L.  69,  chap. 
149,  U.  B.  Comp.  Stat.  Supp.  1911,  p.  1322), 
so  as  to  make  its  provisions  applicable  to 
kh  alibied  esose  of  action  for  death  which 
accrued,  if  at  all,  before  the  passage  of 
sneh  statute,  eince  this  statute  permits  a 
reeoverj  in  cases  where  a  recovery  could 
not  have  been  had  before,  and  takes  away 
from  the  defendant  defenses  which  thereto- 
fore were  available. 

Tea.  Note.— For  otber  cssas,  tat  Ifutar  and 
Servant,  Cant  Dig.  I  138;    Obc  DIs.  |  8T.>] 

Death  (I  31*)— Who  mat  MAiifTAiH  Ac- 
tion—Adiunistbatob  OB  Pajunt. 

2.  The  administrator  of  a  deceased 
minor's  eatate  cannot  maintain,  for  the 
benefit  of  the  parents,  tbe  right  of  action 
for  death  given  by  the  state  statutes  to  the 
decedent's  father,  although  tbe  compensa- 
tion recovered  in  the  action  by  the  father 
belongs,  under  the  local  law,  to  tbe  mother 
aa  well  as  to  the  father. 

[Ed.  Note.— For  otber  cuts,  see  Dmth,  Oeot. 
Ig-  g|  B.  17-46.  IS:    Deo.  Dig.  |  II.*] 

[No.  139.1 

Snltmitted  January  23,  1013.    Decided  Peb- 
raary  24,  1913. 

IK  EB60R  to  the  United  Statea  Circuit 
Court  of  Appeala  for  the  Ninth  Circuit 


to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Washington,  Eastern  Division, 
sustaining  a  demurrer  to,  and  dismisBing, 
the  complaint  in  an  action  for  death, 
brought  under  the  Federal  employera'  lia- 
bility act.     Affirmed. 

Bee  same  case  below,  —  L.E,A.(N.S.)  — , 
97  C.  a  A.  392,  173  Fed.  65. 

The  facta  are  stated  in  the  opinion. 

Mr.  B.  O.  Moeby  for  plaintiff  in  error. 

Mr.  OlwrleB  W.  Bann  for  defendant  In 
error. 

s 

*  Mr.  Justice  McKenna  delivered  the  o[nn-p 
ion  of  the  court: 

Thia  action  was  brought  in  the  circuit 
court  of  tbe  United  States  for  the  eastern 
district  of  Washington,  eastern  division,  by 
plaintiff  in  error  {herein  referred  to  as 
plaintiff,  as  administrator  of  the  estate  of 
Albert  E.  Phipps,  deceased,  against  defend- 
ant in  error  (Iierein  referred  to  as  defend- 
ant), for  the  wrongful  death,  it  is  alleged, 
of  Albert  E.  Phipps,  a  minor,  of  the  age  of 
eighteen  years  and  five  months,  while  acting 
as  fireman  upon  a  freight  locomotive  of  the 
defendant  in  the  state  of  Washington.  The 
negligence  of  defendant  is  alleged,  and  that 
defendant  was  engaged  in  interstate  com- 
merce; that  decedent  had  not  been  eman- 
cipated nor  had  hie  parents  knowledge  of 
his  •mploymenti  that  they  lived  in  tlieS 
state  of  Wyoming,.*  and  that  tbe  action  was* 
brought  for  their  benefit  under  the  provi- 
sions of  the  act  of  Congress  of  April  22, 
1908,  entitled,  "An  Act  Relating  to  the  Lia- 
bility of  Common  Carriers  by  Railroad  to 
their  Employees  in  Certain  Cases."  [16 
But  at  L.  65,  chap.  I4S,  U.  8.  Comp.  Stat. 
Bupp.  IBll,  p.  1322.] 

Defendant  demurred  to  the  complaint  on 
the  ground,  among  others,  that  tbe  act  of 
Congress  upon  which  plaintiff  relied  was 
passed,  approved,  and  became  a  law  after 
plaintiff's  alleged  cause  of  action  accrued, 
and  imposed  no  liability,  therefore,  on  de- 
fendant by  reason  of  the  facta  set  forth  in 
the  complaint.  The  demurrer  waa  ans- 
tained,  and,  plaintiff  refusing  to  plead  fur- 
ther, judgment  nai  entered  dismissing  tba 
complaint  and  for  costs.  The  court  of  ap- 
peals affirmed  tbe  judgment.  —  L.RjL 
(N.S.)  — ,  07  C.  C.  A.  392,  173  Fed.  6S. 

Plaintiff,  to  support  his  contention  that 
the  set  of  Congress  has  retroactive  opera- 
tion, presents  a  very  elaborate  argument 
based  on  the  extensive  effect  which  courts 
have  given  to  remedial  statutes,  applying 
them,  it  is  contended,  to  the  past  as  well 
as  to  the  future.  The  court  of  appeals  met 
the  argument,  as  we  think  it  should  be  met, 
by  saying  that  statutes  that  had  received 
such  extensive  application  such  as  were  "in- 
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tended  to  remedj  ft  mischief,  to  promote 
public  Justice,  to  correct  ianocent  mistakeB, 
to  cure  irreguUritiea  in  judicial  proceed- 
ings, or  to  give  effect  to  tb«  aot*  end  con- 
tract* oi  iodividusli  according  to  tbe  Intent 
thereof,"  It  U  hardly  necessary  to  say  that 
such  statutes  are  exceptions  to  the  almost 
universal  rule  that  statutes  are  addressed 
to  the  future,  not  to  the  past.  They  usn- 
ally  constitute  a  nev  factor  in  the  affairs 
and  relations  of  men,  and  should  not  be 
held  to  affect  what  has  happened  uuless, 
indeed,  explicit  irords  be  used,  or  by  clear 
implication  that  construction  l>e  required- 
It  ii  true  that  it  is  said  that  then  mu 
liability  on  the  part  of  the  defendult  for 
Its  negligence  before  the  passage  of  the  act 
Sof  Congress,  and  the  act  has  only  given  a 
•  more  efScient  and'a  more  complete  remedy. 
It,  however,  takes  away  material  defenses, 
— defenses  which  did  something  more  than 
resist  the  remedy;  they  disproved  the  right 
of  action.  Such  defenses  the  statute  takes 
away,  and  that  none  may  exist  in  the  pres- 
ent case  is  immaterial.  It  is  the  operation 
of  the  statute  which  determines  its  char- 
acter. The  court  of  appeals  aptly  ohsir- 
aeteriied  it,  and  we  may  quote  from  its 
opinion:  "It  is  a  statute  which  permits 
recovery  in  caaes  where  reooTery  could  not 
be  had  before,  and  takes  away  from  the  de- 
fendant defenses  which  formerly  were  avail* 
able,^^efenees  which.  In  this  instance,  ex- 
isted at  the  time  when  the  contrast  of 
service  was  entered  Into  and  at  the  time 
when  the  accident  occurred."  Buch  a  stat- 
nte,  under  the  rule  of  the  eases,  should  not 
be  construed  as  retrospective.  It  introduced 
•  new  policy  and  quite  radically  changed 
the  evisting  law. 

It  is  contended  that,  apart  from  tbe  act 
of  Congress,  the  complaint  "states  a  cauee 
of  action  under  the  statutes  of  the  state 
of  Washington."  This  does  not  avail  plain- 
tiff. He  admits  that  the  sUtutes  of  Wash- 
ington give  the  right  of  action  to  the  father 
of  the  deceased  minor,  not  to  a  personal 
representative.  He,  however,  to  Justify  his 
right  of  action,  says  that  the  compenaation 
recovered  in  an  action  by  the  father  of  the 
minor  belongs,  under  the  community  sys- 
tem, to  the  mother  aa  well  as  to  the  father. 
But  we  are  not  informed  how  thia,  if  true, 
gives  a  right  of  action  in  the  administrator 
■ot  the  minor's  estate.  Damages  to  his  es- 
tate would  be  a  distinct  cause  of  action 
from  damages  to  his  parents.  Hedriek 
Ilwaco  R.  i  Nav.  Co.  4  Wash.  400,  80  Pm. 
114. 

Judgment  affirmed. 

•For  other  caiee  aee  umi  toele  A  ■  nvuaaa  In  D 
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on  v.  B.  at.) 
LIZZIE  H.  TROXELL,  Administratrix  of 
the  Estate  of  Joseph  Daniel  Troxell,  De- 
ceased, Flff.  ia  Kit., 


JUDOMENT     ({     670*)~EsiOPPEI^-lDBMTnT 

ot  AciioM  AND  Paqties. 
1.  The  judgment  in  an  action  brought  faf 
widow  in  her  individual  oapaelty,  for  her- 
self and  ehildren,  to  recover  damages  from 
an  interstate  carrier  for  the  death  of  her 
husband  while  in  its  Employ,  which  was 
prosecuted  and  tried  on  the  theory  that  it 
involved  a  cause  of  action  under  tbe  state 
law,  under  which  there  could  be  no  recov- 
ery for  the  negligence  of  the  fellow  servants 
of  the  deceased,  is  not  a  bar  to  a  subse- 
quent action  by  the  widow  as  administra- 
trix, brought  against  the  carrier  under  the 

Federal  r — ' "  '- "  ~" 

1B08    (3t 


L.  ZBl,  chep.  143,  U.  S.  Comp.  Stat.  Supp. 
ISll,  p.  1324),  in  which  recovery  was  asked 
because   of   the   negligence   of   such    fellow 


I  EnsoB  (I  1002*)— Review  or 
Facts— Co  NrLioriMO  Tebtiuokt. 

2.  Conflicting  testimony  will  not  be  con- 
sidered and  weighed  in  the  Federal  Su- 
preme Court,  but  that  court  will  only 
consider  whether  there  is  testimony  in  tlis 
record  adequate  to  sustain  the  verdict  and 
judgment  of  the  court  below. 

raa.  Note.— V^r  Dlber  case*,  see  Appeal  and 
Error,  Csnt  dt  11  S935-a937;    Dec  Dtg.  |  lOOl*) 

Appeal  and  Ebbob  (5  194*)  —  Scope  of 
Review— QcEsnon  Not  Raised  Below. 

3.  The  objection  that  the  case  «vas  not 
triable  when  tried,  because  of  a  failure  of 
the  plaintiff  to  file  a  replication  after  the 
court  hod  decided  that  a  plea  of  rs*  }uM- 
cata  woe  a  correct  plea  under  the  local 
practice  cannot  be  first  urged  in  the  Fed- 
eral Supreme  Court,  where  the  case  was  in 
fact  at  issue,  and  the  ]^lea  of  ret  /tutiooM 
was  considered  and  decided  by  both  courts 

[HM.  Note.— For  othpr  caies.  see  Appeal  and 
KnoT,  Cant.  Dig.  I]  VM-12ii:    Dec  Dig.  |  IH.*] 

[No.  8S4.] 

Argued  January   14,   1013.     Decided   Feb- 
ruary 24,  1B13. 


Court  of  Appeals  for  tbe  Tliird  Circuit 
to  review  a  judgment  which  reversed  a  Judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Pennsylvania,  in  favor  of  plain- 
tiff in  an  action  for  death,  brought  under 
the  Federal  employers'  liability  act.     Re- 
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*«TMd,  anj  judgment  of  Dlittiot  Court  «1- 
flnned. 

Sm  Mine  MM  below,  EOO  Fad.  44. 

The  fieU  ue  itAted  in  the  opinion. 

Ur.  Oeorse  Detaining  for  pl&iiiUff  in 

Hmst*.  James  F.  Campbell,  Daniel  R. 
RoMe,  J.  Ha^dCD  Oliver,  and  William  8. 
Jennej  for  defendant  in  error. 

>    'Mr.  Justice  Daj  delivered  the  opinion  of 
the  court: 

This  caae  wm  brought  ia  the  eironit 
court  of  the  United  States  for  the  eutem 
dictriet  of  Fennaylvania  under  the  Federal 
employer*'  liability  act,  aa  amended  (36 
Btat.  at  L.  05,  chap.  149,  U.  S.  Comp. 
StBt.  Supp.  1011,  p.  1322;  30  Stat,  at  L. 
£81,  chap.  143,  U.  S.  Comp.  Stat.  Supp. 
ISll,  p.  1324),  bj  Uxzie  M.  TrOKell,  ad- 
minietratrii:  of  the  Mtate  of  JoMph  Daniel 
Trozell,  deeeaaed,  against  the  Delaware, 
Lackawanna,  i,  Wettern  Railroad  Company, 
to  recorer  for  the  alleged  wrongful  death 
of  decedent.  A  verdict  was  rendered  by 
the  diatriet  court,  which  had  succeeded  the 
circuit  court,  in  favor  of  the  plaintiff,  and 
judgment  entered  accordingly,  which,  on 
writ  of  error,  was  reversed  by  the  circuit 
court  of  app^s  tor  the  third  circuit.  £00 
Fed.  44.  The  case  was  then  brought  here 
upon  writ  of  error. 

It  appears  from  the  record  that  the  de- 
f«idant  railroad  company  operate*  a  line 
of  road  running  from  Nazareth  to  Port- 
land, Pennaylvania,  and  that  a  branch  road, 
known  ae  the  Pen  Argyl  Branch,  puta  off 
1b  a  northeasterly  direction  from  Pen  Argyl 
Junction,  a  point  on  the  defendant'a  line. 
BetwMU  100  and  ISO  yards  northeast  of 
Fen  Argyl  Junction  there  is  a  twitch  run- 
ning off  the  Pen  Argyl  Branch,  called  Al- 
bion Siding  No.  2,  which  extends  to  certain 
quarries  in  that  vicinity.  The  switch  track 
ia  level,  or  practically  so,  for  the  first  100 
feet,  and  then  riMS  towards  the  northeast 
with  a  grade  of  1  foot  in  100  tMt  From 
the  place  where  the  Albion  switch  connect* 
with  the  Pen  Argyl  Branch  down  to  the 
main  track,  and  then  westward  on  the  main 
track,  there  is  a  down  grade.  Six  gondola 
eara,  each  about  30  feet  in  length,  loaded 
gwith  asbM,  had  been  placed  on  the  Albion 
•  spur  by  thetrain  crew  of  which  Troxell  was 
the  firoman,  he  at  that  particular  time  act- 
ing as  engineer,  two  days  before  the  hap- 
pening of  the  injury  hereinafter  described. 
The  night  before  the  injury  the  yard  shifter 
and  crew  bad  moved  the  care  a  consider- 
aUe  distance  further  on  the  spur  from  the 
junction  of  the  siding  with  the  branch  and 
on  the  up  grade.  The  next  morning,  at 
abont  h*lf-paat  T  o'clock,  theM  Mr*  ware 
•MB  to  be  numliif  rigidly  down  grada  to- 


ward the  point  where  the  collision  occurred. 
The  deoedaut,  Troxell,  then  engaged  aa  Si»- 
man  in  propelling  a  train  eastwardly,  con- 
sisting in  part  of  interstate  cars  and  freight 
WW,  at  the  time,  working  on  the  tender 
of  the  engine,  and  when  the  runaway  cars, 
going  at  great  speed,  collided  with  the 
locomotive,  be  was  buried  under  the  wreck 
and  killed. 

Liziie  M,  Tioxell  (now  the  administra- 
trix of  hia  Mtate)  brought  a  previous  ac- 
tion, suing  aa  surviving  widow,  and  join- 
ing the  two  living  children,  against  the  de- 
fendant railroad  company  for  damages, 
stating  that  at  the  time  of  the  injury, 
July  21,  IBOO,  the  deceased  was  engaged 
In  the  capacity  of  fireman  on  a  locomotive 
bauling  one  of  the  defendant's  trains  in  in- 
terstate and  foreign  commerce,  and  that 
while  so  engaged,  without  fault  on  his  part, 
and  because  of  the  negligence  of  defendant, 
and  its  failuro  to  supply  and  keep  in  good 
condition  proper  and  safe  devices,  instm- 
meuta,  and  apparatus,  the  locomotive  and 
train  came  into  violent  collision  witli  wv> 
eral  runaway  cars,  resulting  in  the  death 
of  Troxell,  and  she  prayed  damage*  on  ao- 
eount  of  herself  and  the  children.  Slie  !•• 
covered  a  verdict,  and  judgment  was  ren- 
dered in  her  favor,  which,  upon  writ  of 
error,  was  reversed  by  the  circuit  court  of 
appeals  for  the  third  circuit.  105  0.  C  A. 
G93,  1S3   Fed.  373. 

Thereafter,  having  been  appointed  ad- 
ministratrix of  the  estate  of  her  husband, 
Lisaie  M.  Troxell  began  the  present  action 
in  the  circuit  court  of  the  United  StatM.$ 
■This  action  was  specifically  brou^rht  under* 
the  Fsderal  employers'  liability  act.  The 
petition  charged  that  tbs  defnidant  was  a 
common  carrier  engaged  in  interstate  trana- 
portation;  that  Troxell,  deceased,  was  a 
fireman,  engaged  in  that  capacity  upon  a 
locomotive  and  train  engaged  in  carrying 
Interstate  and  foreign  commerce,  and 
charged  that  becauM  of  the  negligeDM, 
carelessness,  and  oversight  of  the  defend- 
ant, and  its  failure  to  supply  and  keep  in 
good  condition  proper,  necessary,  and  ufe 
devices,  instruments,  and  appliances,  the 
locomotive  and  train  came  into  violent  col- 
lision with  several  loose  and  runaway  cars, 
causing  Troxell's  death;  and  tlie  plaintiff, 
administratrix,  as  ataresaid,  prayed  dam- 
ages, setting  forth  that  she  was  the  widow 
of  the  decedent,  and  that  there  nere  two 
minor  children  of  the  parties.  The  caM 
was  tried  to  a  jury,  and  again  resulted  in 
a  verdict  and  judgment  in  the  district 
court,  successor  to  the  circuit  court,  in 
favor  of  the  administratrix.  Upon  writ 
of  error  tbs  circuit  court  of  appeals  for 
the  third  circuit  reversed  the  judgment, 
holding  that  the  first  proceeding  and  Judf- 
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mutt  wu  ft  bu  to  •  recoTOT  la  tha  iecood 

Wbera  tba  BCoond  mlt  ia  upon  tba  Mune 
cause  of  action  let  up  in  tha  flivt  mit,  an 
aatoppel  by  judgment  ejiaea  in  retpeot  to 
•very  matter  offered  or  received  in  eridenee, 
ar  which  might  have  been  offered,  to  aua- 
tain  or  defeat  the  claim  in  controTerBy; 
bnt,  where  the  second  anlt  ia  upon  a  dif- 
ferant  claim  or  demand,  the  prior  Judg- 
ment operates  aa  an  eatoppel  only  aa  to 
matters  in  issue  or  points  eontrorerted  and 
aetnatly  determined  in  the  original  auit. 
Cromwell  t.  Sac  County,  04  U.  S.  361- 
3S3,  24  L.  ed.  IBS,  107,  IBS;  Bonthem  P. 
R.  Co.  T.  United  Statee,  163  U.  S.  1,  SO, 
48  L.  ed.  366,  377,  18  Snp.  Ct.  Rep.  IS; 
Virginia-Carolina  Cbemical  Co.  t.  Eirren, 
216  U.  B.  252,  267,  G4  L.  ed.  179,  184,  30 
Snp.  Ot  Rep.  78. 

An  inspection  of  the  record  shows  that 
Bpon  the  trial  ot  tha  first  action  tbe  judge 
^of  the  district  court  held  that  tbe  employ- 
^era'  liability  act  prerented  Llazie  M.  Troiell 
*  from  maintaining  the  auit  in  her  individ- 
nal  capacity  for  herself  and  children,  and 
that  the  Federal  act  should  not  be  eon- 
•idered  in  determining  tbe  case,  and  that 
it  was  brought  under  the  atatutea  of  the 
■tate  ot  Pennsylvania,  authorizing  a  widow 
to  bring  auit  for  heraelf  and  children,  not 
aa  administratrix,  but  in  her  individual 
capacity,  to  recover  damages  for  the  death 
of  the  decedent.  In  such  an  action  there 
could  be  no  recovery  because  of  the  negli- 
gence of  the  fellow  workmen  of  Troxell. 
The  record  shows  that  in  the  flrat  action 
the  trial  court  held  that  no  question  of  tbe 
negligence  of  the  fellow  servants  was  sub- 
mitted, and  the  jury  was  confined  to  the 
^estion  of  respansihility  far  failing  to  pro- 
vide proper  safety  appliances  to  prevent 
the  ears  from  running  down  tbe  grade  in 
the  manner  in  which  they  did,  it  left  un- 
braked,  or  on  becoming  unbraked  on  the 
siding.  Tha  circuit  court  of  appeals,  in 
reversing  tbe  case,  distinctly  stated  that, 
in  its  view,  the  ease  might  be  brought  un- 
der the  state  act,  notwithstanding  tbe  em- 
ployers' liability  aet,  and  reached  the  con- 
clusion that  the  judgment  below  should  be 
reTersed. 

The  second  action  was  brought  under  the 
Federal  liability  act,  under  which  there 
might  be  a  recovery  for  the  n^ligence  ot 
the  fellow  servants  of  the  deceased,  and 
the  judgment  of  the  diatrict  court,  holding 
that  the  former  case  bad  adjudicated  mat- 
ters as  to  defects  in  cars,  engines,  and  rails, 
submitted  to  the  jury  only  tbe  question  of 
tbe  negligence  of  fellow  servants  In  failing 
to  properly  brake  and  block  the  cars  on 
Uw  siding.  Upon  the  iaaue  thus  submitted 
«  vardiet  was  rendered  and  recovery  had 


in  the  trial  court,  as  wa  have  already  said. 

In  tha  circuit  court  of  appeals,  however. 
It  was  held  that  tha  judgment  in  tbe  Unt 
eaaa  was  a  bar  to  tbe  second  proceeding,  be- 
oauBC,  in  view  of  the  decision  of  this  court 
in  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  k  H.  R.  Co.) 
823  U.  8.  1,  Be  L.  ed.  327,  38  L.BJL(N.S.) 
44,  32  Sup.  Ct.  Rep.  I6S,  an  action  of  this 
kind  for  injury  to  ona  engaged  in  inter- 
state commerce  could  only  he  maintained? 
under  the  Federal* employers'  liability  act;? 
and  that,  although  the  plaintiff  undertook 
in  the  flrat  action  to  abandon  the  charge 
aa  to  the  ncgligenea  of  fellow  servants,  and 
relied  only  on  the  want  of  a  proper  derail- 
ing switch  on  Albion  Siding  No.  2,  never- 
theless the  first  judgment  was  a  bar  be- 
cause, in  the  aecond  action,  she  was  merely 
offering  to  prove  additional  facts  which 
might  hara  bisen  proved  is  the  first  trial. 

We  think  It  is  apparent  from  what  we 
have  said  that  the  first  case  was  prosecuted 
and  tried  upon  the  theory  that  it  involved 
a  cause  of  action  under  the  state  law  ot 
Pennsylvania.  It  was  so  submitted  to  the 
jury,  and  they  were  told  that  they  wera 
not  to  consider  the  Federal  law,  but  re- 
covery should  be  baaed  upon  the  right  un- 
der the  state  act.  If  the  circuit  court  ot 
appeals  was  right  in  its  second  decision 
that  no  action  could  have  been  maintained 
under  the  state  law,  in  view  of  the  em- 
ployers' liaUlity  act,  the  fact  that  the 
plaintiff  attempted  to  recover  under  that 
law,  and  pursued  the  supposed  remedy  un- 
til the  court  adjudged  that  it  never  had 
existed,  would  not,  of  itself,  preclude  the 
subsequent  pursuit  of  a  remedy  for  relief 
to  which  in  law  she  is  entitled.  William 
W.  Bierce  v.  Hutchine,  209  U.  S.  340,  61 
L.  ed.  828,  27  Sup.  Ct.  Rep.  624;  Snow  v. 
Alley,  166  Mass.  103,  1B6,  30  N.  E.  6»1; 
Water,  Ligbt  &  Qas  Co.  v.  Hutchinson,  19 
L.R.A.(N.S.)  219,  90  C.  0.  A.  647,  661,  390 
Fed.  41.  Whether  tha  plaintiff  could  prop- 
erly have  thus  recovered  is  not  the  ques- 
tion now  before  the  court.  To  trork  an  es- 
toppel the  first  proceeding  and  judgment 
must  be  a  bar  to  the  second  erne,  because 
it  is  a  matter  already  adjudicated  between 
the  parties.  The  cause  of  action  under  the 
state  law,  if  it  could  be  prosecuted  to  re- 
cover for  the  wrongful  death  alleged  in 
this  case,  was  based  upon  a  different  theory 
of  the  right  to  recover  than  prevails  under 
tbe  Federal  statute.  Under  the  Pennsylva- 
nia law  there  could  be  no  recovery  tor  tlie 
negligence  of  tbe  fellow  scrvanta  of  the 
deceased,  nils  was  the  issue  upon  which^ 
tba  case  was  submitted  at  the  second  trialj 
"and  a  recovery  had.  Whether  the  plaintiff' 
could  recover  under  the  Pennsylvsiiia  atat* 
uta  waa  not  Involved  in  tbe  second  action. 
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Mod  the  plaintiff's  right  to  recover  beeaute 
o(  the  injurj  by  the  negligence  of  the  fel- 
low MrrantB  wu  not  involved  in  or  eon- 
elnded  b;  the  flnrt  suit. 

Furtheratore,  It  is  well  settled  that  to 
work  an  estoppel  bj  judgment  there  must 
have  been  identity  of  parties  In  the  two 
action*.  Brown  v.  Fletcher,  210  O.  8.  82, 
52  L.  ed.  086,  SS  Sup.  Ct.  Rep,  702;  Inger- 
■oU  V.  Coram,  £11  U.  S.  335,  S3  L.  ed.  208, 
20  Sup.  CL  Rep.  02.  The  circuit  court  of 
appeals  in  the  present  case,  while  recog- 
nizing  this  rule,  disposed  of  ths  contention 
upon  the  ground  that  the  parties  wets  es- 
•entially  the  same  in  both  actions  (the 
first  action  was  for  the  benefit  of  Lizzie  M. 
Troxell  and  the  two  minor  children,  and 
the  present  cose,  although  the  action  was 
brought  by  the  administratrix,  is  for  the 
benefit  of  herself  and  children)  ;  and  held 
tbat,  except  in  mere  form,  the  actions  were 
for  tbe  benefit  of  the  same  persons,  and 
therefore  tbs  parties  were  practically  the 
samej  and  that  the  omission  to  sue  as  ad- 
ministratrix was  merely  technical,  and 
would  have  been  curable  by  amendment. 
Hiis  conclusion  was  reached  before  this 
court  announced  its  decision  iu  American 
R.  Co.  V.  Birch,  224  U.  S.  647,  66  L.  ad. 
870,  32  Sup.  Ct.  Rep.  603.  That  action  was 
brought  under  the  Federal  employers'  lia- 
bility act  by  the  widow  and  son  of  the 
decedent,  and  not  by  the  administrator. 
The  lower  court  held  that  the  requirement 
<rf  tbe  act  that  tbe  suit  should  be  brought 
in  ease  of  death  by  the  personal  representa- 
tive of  the  deceased  did  not  prevent  a  suit 
in  tbe  name  of  the  persons  entitled  to  the 
benefit  of  the  recovery.  In  other  words,  the 
court  ruled,  as  did  the  circuit  court  of  ap- 
peals in  this  case,  that  where  it  was  shown 
tbat  tbe  widow  and  child  were  the  sole  bene- 
ficiaries, they  might  maintfun  the  action 
without  the  appointment  of  a  personal  rep- 
resentative. This  court  denied  the  eonten. 
Stiou,  and  held  that  Congress,  doubtless  for 
7good  reasons,  had  specifically  •provided  tbat 
an  action  under  the  employers'  liability  act 
could  be  brought  only  by  the  personal  rep. 
reseutative;  and  the  judgment  was  reversed 
without  prejudice  to  tbe  rights  of  such  per- 
sonal representative.  We  think  that  under 
the  ruling  in  the  Birch  Case  there  was  not 
that  identitj'  of  parties  in  the  former  ac- 
tion by  the  widow  and  the  present  case, 
properly  brought  by  the  admintstTator  un- 
der tbe  employers'  liability  act,  which  ren- 
ders the  former  suit  and  judgment  a  bar 
to  the  present  action. 

It  is  further  urged  that  even  if  this 
court  should  hold  that  the  sole  ground  upon 
which  the  circuit  court  of  appeals  proceed- 
•d,  namely,  that  the  former  judgment  is  a 
bu  to  this  action,  was  untsnable,  never- 
•For  ottin'  cu«  ■«  una  topic  *  }  eoticbsb  In 


theless  tbs  judgment  of  the  district  court 
ought  not  to  be  affirmed,  because  there  la 
no  testimony  iu  tbs  record  adequate  to  sus- 
tain the  verdict  and  judgment  of  that  court. 
The  esse  in  tbe  appellate  court  must  be 
determined,  not  by  considering  and  weigh- 
ing eonfliotiag  testimony,  but  upon  a  deci- 
sion of  the  question  as  to  the  presence  of 
testimony  in  the  record  fairly  tending  to 
sustahi  tbe  verdict.  An  examination  of  the 
record  satisfies  us  that  the  district  judge 
in  his  charge  fairly  stated  the  conflicting 
testimony  adduced  as  to  the  negligence  of 
the  fsllow  servants  in  securing  and  block- 
ing tbe  can  on  the  siding,  and  that  there 
was  testimony  to  sustain  the  verdict  of  the 
jury  adverse  to  tbe  defendant.  It  is  also 
contended  tbat  certain  testimony  was  in- 
admissible. We  have  examined  this  assign- 
ment, and,  without  going  into  detail,  find 
that  it,  too,  must  be  denied.  It  is  also 
urged  that  tiie  record  shows  that  the  casa 
when  tried  was  not  at  issus;  at  least,  un- 
der tbe  rules  of  the  lower  court,  was  not 
triable  until  after  issue  joined,  and  this 
objection  is  set  up  because  of  the  failure 
of  the  plaintiff  to  file  a  replication  after  tbe 
court  had  decided  that  the  plea  of  ret  judi- 
cata was  a  correct  plea  under  the  local  prao- 
tice.  The  case  was  at  issue,  and  the  plea 
of  res  judicata  was  considered  SJid  decidedj 
in  both  •courts,  and  it  is  too  Ial«  to  make* 
a  technical  objection  of  tbat  ehoraatcr  in 
this  court. 

Judgment  of  the  Circuit  Court  of  Ap- 
peals reversed,  and  that  of  the  District 
Court  affirmed,  and  the  case  remanded  to 
tbe  District  Court. 

Upon  the  issue  of  res  /wdicota,  Mr.  Jus* 
tfce  liurton  concurs  solely  because  of  the 
lack  of  identity  of  the  parties  in  the  two 
actions. 


MART  S.  SCHUYLER  and  Rhea  Schuyler, 
Edward  Schuyler,  Vera  Schuyler,  and 
Dorothy  Schuyler,  Infants,  by  Their 
Quordion  a<f  Littm, 

Courts  (j  390*)— Ebbob  to  State  Ooubt 

—Review  of  Facts, 

1.  The  evidence  tn  the  record  on  a  'writ 
of  srror  bringing  up  for  review  a  judgment 
of  a  state  court  in  an  action  against  a  car- 
rier for  the  death  of  an  employee  in  the 
railway  mail  service,  who  was  not  at  the 
time  on  duty,  in  which  the  carrier  claimed 
the  benefit  of  t^ie  prohibitions  of  the  Hep- 
bum  act  of  June  20,  IOCS  (34  Stat,  at  L. 
S34,  chap,  3501,  U.  S.  Comp.  Stat.  Supp. 
leil,  p.  1280),  against  free  transportation, 
will  be  examined  by  the  Federal  Supreme 
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Court  to  the  ut«iit  neceasary  to  d«t«niiuie 
whether  there  U  tapport  for  the  finding 
that  the  de«tdent  wm  accepted  by  the  car- 
rier as  a  gratuitous  passenger,  upon  which 
the  atata  conrt  rested  ita  conclusion  that 
he  was  entitled  to  the  protection  ot  the 
local  law,  irrespeetlTe  of  any  Federal  qnea- 

[Bld.  NoW^For  oUnr  cases,  sea  Courta,  Cent. 
DIr   t)  ItK.   U30:     Doc.    Dig.    I  3S9.*1 

Cabbiebs  {%  2S2*)— Gbatuitom  Pasmh- 
GEB— Railwai  Mail  Clebk  or/  Dorr, 
2.  An  employee  in  the  railway  mail  aerv- 
Ice  who,  in  good  faith  and  with  the  consent 
of  the  carrier,  accepts  when  off  duty  a  free 
passage  (□  interstate  transportation,  doea 
not  forfeit  hia  right  to  the  benellt  of  a  rale 
of  the  local  law  which  charfi[e«  a  carrier 
with  the  duty  to  exercise  care  for  the  aafety 
of  gr«tiutouB  passengers  because  bis  gra- 
toitouB  carriage  may  have  been  forbidden 
bv  the  Hepburn  act  of  June  29,  1S06,  since 
that  statute  itself  ftied  the  penalty  for  vio- 
lationa  of  its  pri^ibitioni  by  declaring  that 
the  carrier  and  paasenger  shall,  in  such 
caaea,  be  deemed  guilty  of  a  mladsmeanor, 
punishable  by  flue. 

[Hd.  Note.— For  othsr  cbms,  m*  Cmrriers,  Cent, 
Dfg.  t{  llOS.  UOI,  llOS,  1U6. 1116;    Deo.  Dl«.  |  tK.*! 

[No.  143.] 

Argued  and  aubmitted  January  Z3,  1S13. 
Decided  February  24,  191S. 

IN  ERKOR  to  tlia  BnprenM  Court  of  the 
State  of  Utah  to  review  a  Judgment 
which,  on  rehearing,  affirmed  a  judgment 
of  the  Dfatriet  Court  of  Weber  County,  ' 
that  sUte,  awarding  damages  against  a 
earrler  for  the  death  of  an  employee  in  the 
railway  mall  serrlee,  not  at  the  time  on 
duty.    Affirmed. 

See  same  case  below,  3T  Utah,  GSI,  59S, 
•12,  109  Pao.  45S,  404.  lOZB. 

The  facts  are  stated  In  the  opinion. 

Uessrs.  Maxwell  ErarU,  P.  L.  Wil- 
liams, and  B.  M.  Bagley  for  plaintiff  in 
error. 

Uessrs.  Edward  H.  Oleary.  Bert 
Sehlesinger,  Alfred  W.  Agee,  and  James 
B.  UcCraoken  for  defendanta  in  error. 

i 

•      Mr.  Justice  Fltn«r  dellTersd  the  opinloa 

ef  the  court: 

This  is  a  rerlew,  under  {  T09,  Bev.  Stat. 

fiU.  8.  Comp.  8UL  1901,  p.  67S,  of  a  judg- 

rmentneeovered  against  the  plaintiff  In  error 

for  damages  on  account  of  the  death  of 

Charlea  Albert  Schuyler,  oocasioned  by  the 

derailment  of  a  mail  train  at  Gertney,  Utah, 

January  14,  1907,  while  the  deceaaod  was 

riding  thereon.    It  appears  that  be  waa  an 

aaslsUnt  chief  clerk  in  the  United  States 

railway  mall  servtoe,  and  held  a  eommiaalon 


certificate  rigned  by  the  Postmaster  Qa» 
eral  In  the  following  form : 

PostofDce  Department,  Washington,  D.  C. 
To  Whom  Concerned: 

The  bearer  hereof,  Charles  Albert  Schuy- 
ler, has  been  appointed  an  assistant  ehiel 
clerk  railway  mail  service,  with  headquar^ 
ters  Ogden,  Utah,  and  will  be  obeyed  and 
respected  acoordzngly.  Railroad  compaoiea 
are  requested  to  extend  to  the  holder  ot 
this  commission  the  facilities  of  free  trans- 
portation on  the  lines  named  on  oppcaite 
page.  If  fare  is  charged,  receipt  should  ha 
given.  Valid  only  when  Issued  through  tha 
oflice  of  the  Second  Assistant  Postmaster 
General  and  countersigned  by  Jamea  BL 
White. 

O.  B.  Cortelyou. 
Countersigned: 

James  E.  White, 

General  Superintendent, 

On  oppoaite  page: 

"Good  between  alt  stations  Utah,  Idaho, 
Nevada,  California,  Montana,  and  Colora- 
do." 

The  deceased  bad  been  called  to  go  from 
Ogden,  Utah,  to  Oakland,  California,  on  ac- 
count of  the  illness  of  his  child.  The  child 
having  died,  he  set  out  to  return  from  Oak- 
land to  Ogden,  and  took  the  mail  train  In 
question  with  the  knowledge  of  the  train 
agent  and  conductor  in  charge,  using  av. 
evidence  of  his  right  to  transportation  th^ 
eommlsalon  above  quoted.  It  waa  on  this* 
interstate  journey  that  the  train  waa  de- 
railed and  the  deceased  came  to  his  death, 
aa  already  mentioned. 

The  defense  (so  far  as  here  pertinent) 
was  that  the  deceased  was  not  traveling 
upon  any  official  business  that  entitled  him 
to  free  transportation  under  his  oommis- 
sion,  and  that  in  riding  tree  he  was  vio- 
lating the  act  of  Congress  of  June  29,  ISOfl, 
commonly  called  the  Hepburn  act  (34  Stat 
at  li.  584,  ess,  chap.  3591,  )  1,  U.  8.  Comp. 
Stat.  Supp.  1911,  pp.  12Ba,  1287],  which  for- 
bids common  carriers  subject  to  the  pro- 
rlsiona  of  the  act,  after  January  I,  1907,  to 
"directly  or  Indirectly  issue  or  glre  aaj 
interstate  free  ticket,  free  pass,  or  tree 
tranaportatlon  for  passengers,  except  .  .  . 
to  railway  mail  service  employees,  postofilea 
inspectors,  customs  inspectors,  and  Immigra- 
tion Inspectors;  .  .  .  and  any  person, 
other  than  the  persons  excepted  in  this  pro- 
vision, who  uses  any  such  interstate  free 
ticket,  free  pass,  or  free  transportation, 
shall  be  subject  to  a  like  penalty."  It  was 
therefore  contended  that  the  deceased  waa 
a  trespasser,  and  that  the  defendant  waa 
under  no  legal  duty  to  eara  tor  til  aalily. 


•Far  other  cusi  m 
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In  tb«  trial  court  there  waa  a  verdtet 
for  the  plaiutiSa,  and  from  the  judgment 
thereon  the  preeent  plaintiff  tn  error  ap- 
pealed to  the  Utah  •upreme  court,  which 
at  firat  reverted,  and  atternarda,  on  a  rc- 
heariog,  aet  aside  the  reTcraal,  and  afflnned 
tha  Judgment  below,  anbaequentlj  denying 
the  company!  application  for  a  new  trial. 
37  Utah,  581,  SSS,  612,  109  Pae.  46B,  464, 
10S5. 

He  court  held  that  there  waa  no  evidence 
to  snppoi-t  a  finding  that  the  deceaaed  waa 
traveling  on  appeUant'l  train  in  the  dii- 
eharge,  or  in  pursuance,  of  dutlea  pertain- 
ing to  the  raUway  mail  aervicoi  and  that 
upon  the  evidence  adduced  the  only  pcr- 
miaalfale  Inference  waa  that  he  left  Ogden 
and  went  to  Oakland  aolelj  on  account  of 
the  death  of  hia  child,  and  that  he  waa  on 
the  retnm  journej  of  that  miailon  when  the 
train  was  derailed. 
S  Bnt  the  court  also  found  that  the  exiat- 
■  cnca  of  tbe'relation  ot  carrier  and  paaaenger 
between  the  deceaaed  and  the  railroad  com- 
pany, and  a  breach  of  the  duty  of  care  for 
the  passenger*!  safety,  resulting  in  his 
death,  were  so  conclusively  made  to  appear 
as  to  entitle  respondents  to  a  directed  ver- 
dict on  those  issuBs,  so  that  certain  errors 
CMiimltted  by  the  trial  court  in  the  instruc- 
tions to  the  jury  became  of  no  consequence. 
The  court  said:  "That  the  car  was  derailed 
through  the  negligence  ot  appellant,  aa  al- 
leged In  the  complaint,  and  that  the  de- 
ceased waa  killed  by  reason  of  such  derail- 
ment, ia,  upon  the  record,  not  open  to 
controversy.  No  aubstantlal  conflict  la  pre- 
•mted  by  the  evidence  on  that  subject.'' 

Upon  the  question  of  the  relation  of  car- 
rier  and   passenger   the  court   reasoned   as 
followi:     "When  he  left  Ogden  he  entered 
A  mall  car  in  appellanfs  train.    The  eri- 
4ence   of  his   right  to   enter   the   mall   ear 
knd  be  carried  by  appellant  was  the  com- 
mission  issued   to   him,   whiah   on   Its   face 
entitled  him  to  transportation  between  all 
stations  fn  Utah,  Nevada,   and   California. 
Tba  emnmission,   on   its  face,  granted  'the 
fa^lltles  of  free  transportation  on  the  II: 
•amed,'  Rgardless  of  the  question  wbatfaer 
ha  was  or  waa  not  In  the  discharge  of  pnblit 
duties.     It  was  issued  to  him  before  the 
Hepburn  act  toolc  effect     The  derailment 
and  the  deceased's  death  occurred  fourteen 
daya  after  the  aet  took  effect.     It  was 
mittad  by  the  parties  on  the  trial  that  the 
deceased  used  the  commtulon  on  the  trip 
aa  'the  evidence  ot  his  right  to  ride, — 
.evidence   of  his  right  of  transportation, 
and  tbat  no  question  would  be  raised  w 
respect  to  the  exhibition  of  the  commiss 
to  the  conductor  in  charge  of  the  train.    The 
-deceased,  at  Oakland,  In  the  preannne  of  the 
4aadiutor  and  train  agent,  and  with  < 


knowledge,  entered  a  mail  car  In  a  train 
about  to  leave  for  Ogdsn,  and  Impliedly 
with  their  consent;  at  leaat,  without  their 
objection.  In  view  of  the  stipulation,  and 
upon  the  whale  record,  wa  think  the  only 
permiaslble  inferences  are,  that  tha  de-S 
ceased,  both  in  going*to  and  in  returning? 
from  Oakland,  rode  In  the  mail  ear  with  the 
knowledge  and  eonaent  of  appellant'a  con- 
ductors in  charge  ot  the  train;  that  the  ap- 
pellant, its  conductors  and  agents  in  charge 
of  the  train,  and  the  deceasedj  in  good  faith, 
assumed  and  believed  that  the  commission 
entitled  him  to  so  ride  and  to  be  trans- 
ported In  the  mail  car,  regardless  of  the 
fact  whether  he  was  or  was  not  on  duty, 
and  that  the  commission  was  so  treated 
and  BO  recognized  by  them,  and  as  'the  evi- 
dence of  his  right  of  transportation.'  There 
it  nothing  in  the  record  to  support  the  alle- 
gations in  the  answer  that  the  deceaaed 
entered  the  mail  car  without  appellant'a 
knowledge  or  consent,  or  against  ita  will, 
or  with  the  intent,  or  for  the  purpose,  of 
deceiving  or  defrauding  the  appellant  ot  tha 
government,  or  that  he  otherwise  entered 
the  ear  clandestinely  or  fraudulently,  or  In 
bsd  faith,  or  with  any  wrongful  design  or 
purpose.  The  evidence,  quite  conclusively, 
shows  the  contrary.  The  deceased  waa 
therefore  not  a  trespasser." 

In  dealing  with  tiie  questions  of  law  aris- 
ing from  this  state  of  facts,  the  court  held, 
llrst,  that  the  Hepburn  act  does  not  forbid 
a  carrier  from  giving  free  interstate  trans- 
portation to  railway  mail  service  cmployeea 
when  not  on  duty,  and  when  traveling  for 
their  own  beneSt  or  pleasure,  and,  secondly, 
"Though  the  construction  which  w«  have 
given  the  Eephum  act  should  not  be  correct 
and  though  it  was  unlawful  for  the  appellant 
to  give,  and  the  deoeased  to  receive,  tree 
transportation  on  his  commission  when  he 
was  not  on  duty,  yet  we  are  also  of  the 
opinion  that,  nnder  all  the  circumstancea 
of  tha  case,  the  appellant,  having  under- 
taken and  assumed  to  earry  and  transport 
the  deceased  as  a  passenger  by  reason  of  the 
commission,  cannot  escspe  liability  for  tha 
,  consequences  of  ita  negligence  on  that 
ground."  And  again:  "We  are  of  the  opin- 
ion tlist  when  a  common  carrier  accepts  a 
person  as  a  passenger,  he  Is  not  permitted^ 
to  deny  that  he'owes  to  him  the  duty  of? 
diligence,  prudence,  and  skill  which,  aa  carry- 
ing on  a  public  employment,  he  owes  to  all 
his  psasengers,  snd  that  he  cannot  escape 
liability  for  a  negligent  performance  of  that 
duty,  resulting  in  Injury,  by  urging  that 
the  pass  or  commission  was  Issued,  or  the 
gratuitous  carriage  permitted  by  him.  In 
violation  of  law."  Aa  authority  for  thla 
proposition  the  eonrt  cited  Carroll  v.  Statan 
Island  B.  Oo.  68  H.  T.  IM,  17  Am.  Bap. 
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£21;  Delaware,  L.  ft  W.  R.  Co.  t.  Trautwein, 
02  M.  J.  L.  169,  T  L.R.A.  435,  19  Am.  St. 
Rep.  442,  19  AU.  178;  S  Am.  &  Eng.  Ene. 
Law,  2d  ad.  608,  and  other  autboritiei. 

It  la  plain  that  the  decision  adTerae  to 
the  plaintiff  in  error  waa  upon  two  inde- 
pendent grounds,  the  leeond  ground  being 
avowedl?  based  upon  the  h^otheaia  that 
the  court  might  be  wrong  in  ita  decision 
upon  the  flrat. 

Wliether  the  Hepburn  act  prohibits  a  car- 
rier from  giving  free  interstate  transporta- 
tion  to  the  employees  of  the  railway  mail 
service  when  tbey  are  not  on  doty,  but  are 
traveling  for  their  own  benefit  or  pleasure, 
la,  of  course,  a  Federal  queation. 

But  whether — aasumlng  that  question  to 
be  answered  in  the  affirmative — the  relation 
of  carrier  and  passenger  arises  in  the  ease 
of  gratuitous  passage  under  circumstances 
such  aa  are  presented  in  thii  case  is  (in 
the  absence  of  an  act  of  Congress  regulating 
the  matter)  a  question  not  of  Federal  but 
of  state  law. 

It  is  eettled  1^  numerous  decisions  of  this 
court  that  where  the  decision  in  the  state 
court  adverse  to  the  plaintiS  in  error  pro- 
ceeds upon  two  independent  grounds,  one  of 
which,  not  involving  a  Federal  question,  is 
sufficient  to  sustain  the  judgment,  the  writ 
of  error  will  be  dismissed  or  the  judgment 
affirmed,  according  to  circumstances.  Mur- 
dock  V.  Memphis,  iO  Wall.  ESQ,  035,  630,  £2 
L.  ed.  429,  444;  De  Saussure  v.  Gaillard, 
127  U.  S.  Sie,  S34,  32  L.  ed.  126,  132,  B 
Sup.  Ct  Rep.  1053:  Hale  v.  Akers,  132  U. 
S.  664,  6G5,  33  L.  ed.  442,  44fl,  10  Sup.  Ct. 
Rep.  171;  Hopkins  t.  McLure,  133  U.  B. 
SBO,  33  L.  ed.  600,  10  Sup.  Ct.  Rep.  407; 
Johnson  t.  Riak,  137  U.  S.  300,  34  L.  ed. 
S«83,  11  Sup.  Ct.  Rep.  Ill ;  Beaupra  v.  Noyes, 
?I3e  U.  8.  SB7,  34  L.  ed.  DSl,  11  Sup.  Ct. 
Rep.  2BflT  Hammond  v.  Johnston,  142  U.  8. 
73,  7S,  36  L.  ed.  S4I,  942,  12  Sup.  Ct.  Rep. 
141;  Giles  v.  Teasley,  193  U.  S.  148,  IBO, 
48  L.  ed.  SE6,  6^8,  2i  Sup.  Ct.  Rep.  359; 
Allen  V.  Arquiabau,  IBS  U.  B.  149,  154,  4S 
L.  ed.  990,  993,  26  Sup.  Ct.  Rep.  622;  Leathe 
T.  Thomas,  207  U.  S.  93,  98,  62  L.  ed.  118, 
120,  28  Sup.  Ct.  Rep.  30.  In  Murdock  t. 
Memphis  and  Beaupre  v.  Noyes  this  court 
affirmed  the  judgments  of  the  state  court. 
In  the  other  cases  cited  the  writs  of  error 
were  dismissed  without  considering  the  Fed- 
eral questions. 

Except  for  two  contentions  of  the  plaln- 
tifr  in  error,  now  to  be  mentioned,  a  dis- 
missal of  the  writ  of  error  would  necessarily 
follow  in  the  present  case,  since  the  second 
ground  of  deciilon  adopted  in  the  state 
court  is  manifestly  Independent  of  the  first, 
and  ts  fully  sufficient  to  support  the  judg- 
ment; and  except  for  what  follows  it  in- 
Tolvea  no  question  of  Federal  right.    - 


It  is  insisted  (a>  Uiat  there  is  no  pre- 
sumption that  the  railroad  company  via* 
lated  the  prohibition  of  the  Hepburn  act  by 
granting  to  Schuyler  a  free  tuterstatc  ride, 
and  that  there  la  no  evidence  in  the  record 
to  support  such  conclusion;  and  while  It  Is 
conceded  that  ordinarily,  upon  writ  of  error 
to  a  state  court,  this  court  does  not  review 
the  findings  of  fact,  yet  it  is  insisted  that 
in  this  case  a  Federal  right  has  been  denied 
as  the  result  of  a  finding  of  fact  which  is 
without  support  in  the  evidence;  that  the 
evidence  Is  tiefore  ua  in  the  record  by  which 
that  insistence  may  be  tested;  and  that  tb* 
status  of  Schuyler,  as  an  interstate  pas- 
senger, is  a  mixed  question  of  law  and  fact, 
BO  that  it  is  incumbent  upon  ua  to  nnaiyz* 
the  evidence  to  the  extent  necessary  to  giv* 
to  plaintiff  in  error  the  benefit  of  its  as- 
serted Federal  right.  The  insistence  aa  t» 
the  power  and  duty  of  this  court  in  such 
a  case  is  well  founded.  Eaneas  City  South- 
ern R.  Co.  V.  G.  H.  Albers  Commission  Co. 
223  U.  S.  673,  6B1,  SO  L.  ed.  656,  565,  32 
Bup.  Ct  Rep.  SIO;  Cedar  Rapids  Gealight 
Co.  T.  Cedar  Rapids,  223  U.  S.  056,  668,  6S 
L.  ed.  094,  604,  3Z  Sup.  Ct.  Rep.  38B;  Cres- 
wiU  T.  Grand  Loige,  K.  P.  225  U.  S.  240, 
201,  66  L.  ed.  1074,  1080,  32  Sup.  Ct.  Rep. 
822.  We  also  agree  there  is  no  presumption 
that  the  railroad  company  gave  free  trans- 
portation, and  that  this  was  a  fact  to  ban 
eetablisbed  by  evidence.*  Accepting  the  dutyi? 
to  review  this  question  of  fact,  we  have 
examined  the  evidence  in  the  record  and 
find  that  it  fairly  supports  the  conclusion 
of  the  state  court  that  the  deceased  was 
accepted  by  plaintiff  in  error  as  a  gratni- 
touB  passenger. 

But,  finally,  it  Is  argued  (b)  that  it  waa 
beyond  the  power  of  the  state  court  to  "read 
into  the  Hepburn  act  an  exception  In  favor 
of  gratuitous  passengers;"  thereby  (as  is 
said]  enlarging  the  class  to  whom  Congress 
limited  the  right  of  free  Interstate  trans- 
portation. This  is  ingeniouj,  but,  as  wo 
think,  unsound.  Aa  applied  to  the  eoncrete 
case,  it  is  equivalent  to  saying  that  the 
operation  of  the  Hepburn  act  is  such  as  to 
deprive  one  who,  in  good  faith  and  without 
fraud,  and  with  the  consent  of  the  carrier, 
but  in  actual,  though  unintentional,  viol*- 
tion  of  the  prohibition  of  the  act,  acoepta 
a  free  passage  in  interatate  traneportatlon, 
of  the  benefit  of  a  rule  of  local  law  that 
rmders  the  carrier  in  such  circumstances 
responsible  for  exercisiog  care  for  the  pas- 
senger's safety  because  the  carrier  has  vol- 
untarily undertaken  the  burden  of  such 
care.  But  the  act  itself  declares  what  pen- 
alty shell  be  imposed  for  a  violation  of  its 
prohibition;  "Any  common  carrier  violat- 
ing this  provision  shall  be  deemed  guilty 
of  a  misdemeanor,  and  for   each   offense. 
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«ii  conviction,  shall  pa;  to  tbe  United  States 
•  penalt;  at  not  leas  than  one  hundred  dol- 
lars nor  more  than  two  thousand  dollars, 
and  any  person,  other  than  the  personn 
excepted  in  this  provision,  who  uses  any 
■lieh  interstate  free  ticket,  free  pass,  or  free 
transportation,  iliall  be  subject  to  a  like 
penalty."  This  penalty  is  not  to  be  en- 
larged bj  construction.  Neither  tbe  letter 
nor  tbe  spirit  at  the  act  makes  an  outlaw 
of  him  who  violates  its  prohibition  by  either 
giving  or  accepting  gratuitous  interstate 
carriage.  The  deceaeed  no  more  forfeited 
his  life,  limb,  or  safety,  and  no  more  for- 
feited his  right  to  the  protection  accorded 
T-bjr  the  local  law  to  a  passenger  in  bis  sitna- 
■  tion,  than  the  carrier  •forfeited  its  right  of 
property  in  the  mall  car  upon  which  the 
deceased  rode.  His  right  to  safe  carriage 
was  not  derived,  according  to  the  law  of 
Utah,  from  the  contract  made  between  hint 
and  the  carrier,  and  therefore  was  not  de- 
duced from  the  supposed  violation,  of  tbe 
Hepburn  act.  It  arose  from  the  fact  that 
he  was  a  human  being,  of  whose  safety  the 
plaintiff  in  error  had  undertaken  the  charge. 
With  its  consent  he  had  placed  his  liFe  in 
its  keeping,  and  the  local  law  thereupon 
imposed  a  duty  upon  the  carrier,  irrespec- 
tive of  the  contract  of  carriage.  The  Hep- 
burn act  does  not  deprive  one  who  accepts 
gratuitous  carriage,  under  such  circum- 
stances, of  the  benefit  and  protection  of  the 
iaw  of  the  state  in  this  regard. 

It  results  that  the  judgment  under  re- 
view must  be  affirmed,  irrespective  of  the 
question  whether  the  Hepburn  act  forbids 
the  giving  of  free  interstate  transportation 
to  the  employees  of  tbe  railway  mail  service 
wben  not  on  duty. 
Judgment  atSrmaL 


(SI  t;.  S.  M«.) 

EFFIB  HOKE  and  Basile  Economides,  Plffs. 

in  Err., 

UNITED  STATES. 

CoMiiEECE  (5  B*)— Power  or  Conorebb. 

1.  If  »  congressional  enactment  is  a  valid 
e  of  the  power  of  Congress  under  the 
Tce  dause  of  the  Federal  Constitu- 
tion, bow  it  may  affect  persons  or  states 
is  not  materiaL 

IBd.  Note.— For  other  cases,  sea  Comnnrce, 
Cent.  Dig.  II  3.  i:    Dec.  Dig,  1  ll.'l 

gommedce  (|  5*)— powbb  of  congbebs— 
Police  Keoulatton. 

2.  The  power  of  Congresa  over  interstate 
transportation  is  complete  in  itself,  and 
Congress,  as  an  incident  to  it,  may  adopt 
not  only  tbe  means  necessary  but  convenient 
to  its  exercise,  and  such  means  may  have 
the  quality  of  police  regulations. 

lEd.  Note. — For  other  cues,  ne  Commarcs. 
Cant.  DIK.  Hi.  6;    Dec.  Dig.  I  E.'l 

coiimebce  (!  47')— powek  of  congbe89— 
White  Si^vb  Act. 

3.  Congress,  in  the  exercise  of  Its  power 


to  r^ulate  commerce,  eould  lawfully  enact 
the  provisions  of  the  white  slave  act  at 
June  2S,  I»]0  (36  Stat,  at  L.  826,  ebap. 
SS5,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1343), 
making  criminal  the  transportation  of  wom- 
en or  girts  in  interataf«  commerce  for  th» 
purpose  of  prostitution  or  debauchery,  or 
other  immoral  purposes,  or  the  obtaining, 
aiding,  or  inducing  of  such  transportation. 

[Ed.  Note.— For  other  casas,  see  Commerc*^ 
Gent.  Dig,  I  K :    Dec  Dig.  I  ^^.• 

For  other  deDsltlaiie,  see  Words  and  Phrases, 
vol,  I,  BP.  1!87-1I98 ;    vol.  S.  pp.  7606.  7«0T.] 

pBOjrarrnxioir  (|  3*)— Afpeal  —  Habiclbsb 

Ebbob— Vabiahce. 

4.  A  variance  between  the  all^ation,  in 
an  indictment  under  the  white  slave  act  of 
June  25,  1910,  for  obtaining,  aiding,  or  in- 
ducing the  interstate  transportation  of 
women  for  immoral  purposes,  that  such 
women  were  transported  over  the  Texas  A 
New  Orleans  Railroad,  and  the  proof  which 
failed  to  show  that  such  railroad  extended 
from  the  beginning  to  the  end  of  the  trans- 
portation, but  did  show  that  the  tickets 
were  purchased  over  the  Southern  PaciOo 
Railroad,  if  error  at  all,  where  the  indict- 
ment alleged  that  the  former  railroad  was 
a  part  of  the  Southern  Paciflc  system,  and 
there  was  through  transportation,  is  not 
fatal,  being  not  much  more  than  verbal,  and 
not  even  emharrassing  the  defense. 

[Ed.  Kote.—For  other  csiee.  see  FraatltuUon, 
Cant.  Dig,  I  i:    Dec.  Dig.  I  J.*] 
Cbimisal   Law    (S   741*)  —   Qui 

Fact— SuFHOiENCT  of  r 


and  determination  of  tlie  jury. 

[Ed.  Note— For  other  c8!<?s,  ee*  Criminal  Law, 
Cent  Dig.  St  113S,  1221,  1705,  1T13,  1718,  1T17.  1727. 
172S;    Dec.  Dig.  (  741. •] 


Pbostitutior  a  4*)— Criminal  Pbosbou- 
TioB— Wkiie  Slave  Act— Evidence. 
8,  Testimony  ahowine  that  defendant 
oharged  with  violating  tne  white  slave  act 
of  June  25,  1910,  by  obtaining,  aiding,  of 
inducing  the  interstate  transportation  of 
women  or  girls  tor  immoral  purposes,  re- 
strained the  liberty  of  the  women  at  her 
house  in  the  place  where  the  transportation 
ended,  and  coerced  their  stay  with  her,  ia 
relevant  as  illustrating  and  constituting  a 
completion  cf  what  was  done  at  the  begin* 
ning  of  the  transportation. 

[Ed.   Note,— For  otber  cues,  ee*  ProsUtutlOD.    - 
Cent.  Dig.  (  I;    Deo.  Dig.  |  4.*] 

[No.  381,] 

Argued   January  7   and   8,   1913.     Decided 
February  24,  1913. 

JN  ERROR  to  the  District  Court  of  tha 
United  States  for  the  Eastern  District 
of  Texas  to  review  a  conviction  under  tbe 
white  slave  act.    AfBrmed. 

See  same  case  below,  on  demurrer,  187 
Fed.  982. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  W.  Howth,  Hal  W.  Greer, 
T.  H.  Bowers,  and  Charles  C.  Luzenberg  for 
plaintiffs  in  error. 

Assistant  Attorney  General  Horr  for  d^ 
fendant  in  erroj 
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■  *Mr.  JutiM  McKenn*  ddlTcrad  tha  opin- 
km  of  the  oourt: 

Error  to  reriew  a  Judgment  of  eonyiction 
M  tinder  the  ut  of  Congreu  of  June  8G,  1010, 
?  entitled,  "An  Act  to'Fnrther  Regulate  In- 
terttata  and  Foreign  Commerce  by  Prohibit- 
ing the  Traniportation  Therein  for  Immoral 
Pnrposea  of  Women  and  Girla,  and  for 
Other  Purpoaea."  36  Btat.  at  L.  B25,  chap. 
396,  U.  B.  Contp.  Stat.  Supp.  1911,  p.  1343. 
It  U  commonly  koown  at  the  white  ilan 
act. 

The  eonatitntionalitj  of  tha  act  waa 
•aaaiied  by  demnrrer,  and  aa  Ita  anffleieney 
otherwbe  waa  not  queationed,  a  brief 
■ummary  of  Ita  allegationa  la  all  that  it 
neceaaary. 

The  charge  against  Effle  Hoke  la  that  ebe 
"did,  on  tha  14th  day  of  November,  a.  d. 
IBIO,  in  the  elty  of  New  Orleans  and  itate 
of  LouiBiana,  unlawfully,  falonioualy,  and 
knowingly  peranade,  Induce,  and  entice  one 
Annette  Baden,  allaa  Annette  Eaya,  a 
woman,  to  go  from  New  Orleans,  a  city  In 
the  atata  of  Louisiana,  to  Beaumont,  a 
eity  In  tha  state  of  Texas,  in  interstate 
eommerea,  for  the  purpose  of  proatltutioa," 
etc. 

Tha  ehargc  against  Basile  Bconomidea  is 
that  be  "did  unlawfully,  feloniously,  and 
knowingly  aid  and  assist  the  said  Effia  Eoka 
to  persuade,  induce,  and  entice  the  said 
Annette  Badan  .  .  .  to  go  in  interstate 
commerce  .  .  .  for  the  purpoae  of  prosti- 
tution," wltb  the  intent  and  purpose  that 
tba  said  woman  "should  engage  in  the  prac- 
tice of  prostitution  in  the  said  city  of  Beau- 
mont, Texas." 

The  second  and  third  counts  maka  the 
aame  charge  against  the  d«fendanta  as  to 
another  woman,  the  one  named  in  the  third 
count  being  nnder  eighteen  yeara. 

The  demurrers  were  oTerruled,  and  alter 
trial  the  dafendanta  were  eonvieted  and 
sentenced,  each  to  two  years'  imprisonment 
OS  each  count.     1S7  Fed.  992. 

The  indictment  was  drawn  under  gg  2,  3, 
and  4  of  the  act,  which  sections  sre  as 

"See.  £.  That  any  person  who  shall  know- 
ingly transport  or  causa  to  I>e  transported, 
or  aid  or  aaaist  in  obtaining  transportation 
for,  or  in  transporting,  in  interstate  or 
foreign  eommarca,  or  in  any  territory  or  in 
Stha  District  of  Columbia,  any  woman  or 
•  girl  for  the  pnrpost  of  *)iroatitutioD  or  de- 
bauchery, or  for  any  other  immoral  purpoae, 
or  with  the  Intent  and  purpose  to  induce, 
entice,  or  compel  such  woman  or  gir]  to 
become  a  prostitute  or  to  give  herself  up  to 
debauchery,  or  to  engage  in  any  other  im- 
moral practice;  or  who  shall  knowingly 
procure  or  obtain,  or  eanae  to  ba  procured 
or  obtAlned,  or  aid  or  assist  in  procuring  or 


obtaining,  any  ticket  or  tickets,  or  any  lona 
of  transportation  or  evidence  of  the  ri^t 
thereto,  to  be  used  by  any  woman  or  girl  in 
interstate  or  foreign  commerce,  or  in  a^ 
territory  or  the  District  of  Columbia,  iiv 
going  to  any  place  for  the  purpose  of  pnia- 
titution  or  debauchery,  ar  for  any  other  im- 
moral purpose,  or  with  the  intent  and  pur* 
pose  on  the  part  of  such  person  to  induce, 
entice,  or  compel  her  to  give  herself  np  t» 
the  practice  of  prostitution,  or  to  give  her- 
self up  to  dehauchery,  or  any  other  im- 
moral practice,  whereby  any  such  woman  or 
girl  shall  be  transported  in  interstate  or 
foreign  commerce,  or  in  any  territory  or  the- 
District  of  Columbia,  shall  be  deemed  guilty 
of  a  felony,  and  npon  conviction  thereof 
shall  be  punished  by  a  fine  not  exeeeding^ 
five  thousand  dollars,  or  by  imprisonment  of 
not  more  than  flva  years,  or  by  both  sueb 
fine  and  imprisonment,  in  the  diacretiou  of 
the  court." 

The  3d  section  is  directed  against  th» 
persuasion,  inducement,  end  enticement  of 
any  woman  or  girl  to  go  from  one  place  t»- 
another  in  interstate  or  foreign  commerce 
whether  with  or  without  her  consent,  to  en- 
gage in  the  practices  and  for  the  purpose* 
stated  in  the  1st  section,  and  provides  that 
anyone  "who  shall  thereby  knowingly  cause^ 
or  aid  or  aasist  in  causing,  such  woman  or 
girl  to  go  or  to  be  carried  or  transported  a» 
a  passenger  upon  the  line  or  route  of  any 
common  carrier  or  carriers  in  interstata 
or  foreign  commerce,  or  any  territory  or 
the  District  of  Columbia,"  shall  be  punish- 
ed as  prescribed   in  the  1st  section. 

Bection  4  makes  criminal  persuaaion,  in- 
ducement, and  enticement  of  a  woman  oth 
girl  under  the  sge  of'eighteea  years  froin<^ 
any  staU  or  territory  or  the  District  ol 
Columbia  to  any  other  state  or  territory 
or  the  District  of  Columbia  to  engage  in  tha 
immoral  practices  enumerated.  The  person 
guilty  thereof,  and  who  shall,  in  furtheranc* 
thereof,  knowingly  induce  or  cause  auch 
woman  or  girl  to  be  carried  or  transported 
as  a  passenger  in  interstate  commerce,  shall 
be  deemed  guilty  of  a  felony,  and  on  con- 
viction the  offender's  punisliment  may  be  ■ 
fine  of  910,000  or  imprisonment  for  ten 
years,  or  by  both  fine  and  imprisonment,  Ib 
the  discretion  of  the  court. 

The  grounds  of  attsck  upon  tha  constitu- 
tionality of  the  statute  are  expressed  by 
counsel  as  follows: 

"].  Because  it  is  contrary  to  end  contra- 
venes art.  4,  g  Z,  of  the  Constitution  of 
the  United  SUtes,  which  reads:  Tbe  citl- 
zens  of  each  state  shall  be  entitled  to  alt 
the  privileges  and  immunities  of  citizens  la 
the  several  state*.' 

it  Is  eontrary  to  and  contT»- 
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HOEB  ».  UNITED  STATES. 


MS 


TenM  the  following  two  unendnwntt  to  tbe 
Conititution : 

"Art.  9.  The  eoumention  In  the  ConiUtu- 
tlou  of  certain  rights  Bbftll  not  be  construed 
to  deny  or  disparage  others  retained  bj  the 

"Art.  10.  The  poweri  not  delegated  to  the 
United  Ststea  by  the  Constitutian,  nor  pro- 
Ikiblted  bj  it  to  the  atatea,  are  reserved  to 
the  atatea  reapectively,  or  to  the  people. 

"3.  BeeauM  tbat  clause  of  the  Conetitu- 
ticn  which  reserrea  to  Congreia  the  power 
(art.  1,  I  S,  aubdiv.  2)  'to  regulate  com- 
merce witb  foreign  nationa,  and  among  the 
eeveral  itatea,'  etc.,  is  not  broad  enough  to 
include  the  power  to  regulate  prostitution 
«r  an;  other  immoraiitf  of  citizen!  of  the 
•everal  state*  as  a  condition  precedent  (or 
•nbaequent)  to  their  right  to  tra*el  inter- 
■tate,   or   to   aid    or   asaiat   another   to   so 

"4.  BecauM  the  right  and  power  to  regu- 
late and  control  proatitutlon,  or  any  other 
immoralities  of  citizens,  cornea  within  the 
grcaerved  police  power  of  the  aeToral  states, 
•  and  under  the  Constitution  Congress  cannot 
interfere  therewith,  either  directly  or  indi- 
rectly, under  the  grant  of  power  to  regulate 
commerce  between  the  atates.' " 

We  ahall  discuss  at  length  but  one  of 
tiieaa  grounds;  the  others  will  be  referred 
to  incidentally.  The  power  of  Congress  un- 
der the  commerce  clause  of  the  Constitution 
la  the  ultimate  determining  quastion.  If 
the  statute  be  t,  valid  exercise  of  that 
power,  how  it  may  affect  persona  or  states 
la  not  material  to  be  considered.  It  is  tlie 
mpreme  law  of  the  land,  and  persons  and 
atate*  are  subject  to  it. 

Congress  la  given  power  "to  r^;alate  com- 
merce with  foreign  nations  and  among  the 
Mveral  states."  The  power  ia  direct;  there 
It  no  word  of  limitation  in  It,  and  Its  broad 
«nd  universal  scope  baa  been  so  often  de- 
eland  a>  to  make  repetition  unnecesaary. 
And,  beaidea.  It  has  had  to  much  illuatration 
tj  eases  that  it  would  seem  aa  if  there 
«inild  be  no  instance  of  Its  exercise  tbat  does 
sot  find  an  admitted  aiemple  in  some  one 
«f  them.  Experience,  however,  is  the  other 
way,  and  in  almost  every  instance  of  the 
«zerciae  of  Uie  power  diSerencei  are  assert- 
ed from  previous  exercises  of  it  and  made  a 
ground  of  attack.  The  present  case  is  an 
example. 

Commerce  among  the  states,  we  have  aald, 
consista  of  intercourse  and  trafflo  betwean 
their  citizens,  and  includes  the  transporta- 
tion of  peraon*  and  property.  There  may 
be,  therefore,  a  movement  of  persons  as  well 
aa  of  property;  that  is,  a  person  may  move 
or  be  moved  In  Interitate  oommeree.  And 
ibo  Mt  onder  eonsideratian  wu  drawn  in 
rtew  «f  tbat  poaalbility.    What  tbe  act  son- 


demns  ia  transportation  obtained  or  aided, 
or  transportation  induced,  in  iutcrstata 
commerce,  for  the  Immoral  purpose*  mea- 
tloned.  But  an  objection  is  made  and  urged 
with  eamestneas.  It  is  said  that  it  i*  the 
right  and  privilege  of  a  person  to  move  1m> 
tween  states,  and  that  such  being  the  right, 
another  cannot  be  made  guilty  of  the  e  ' 


tention  of  the  passenger,  either  l>etore  bo- 
ginning  the  journey,  or  during  or  after  com- 
pleting it,  is  not  a  matter  of  interstate 
commerce."  The  contentions  confound  thing! 
important  to  be  distinguished.  It  urges  m 
right  exercised  in  morality  to  sustain  a 
right  to  be  exercised  in  immorality.  It  ia 
the  same  right  which  attacked  the  law  of 
Congress  which  prohibit*  tlie  carrying  of 
obscene  literature  and  article*  designed  for 
Indecent  and  immoral  use  from  one  atatt 
to  another.  £9  SUt.  at  L.  S12,  chap.  17S, 
U.  8.  Comp.  Stat  1901,  p.  31S0;  United 
States  V.  Popper,  98  Fed.  4Z3.  It  1*  the 
same  right  which  wa*  excluded  a*  an  ele- 
ment as  affecting  the  constitutionality  of 
the  act  for  the  suppression  of  lattery  traffle 
through  national  and  interstate  commerce. 
Lottery  Case  (Champion  v.  Ames)  1S8  U. 
B.  321,  357,  47  L.  ed.  492,  60],  23  Sup.  CL 
Bep.  Sai,  13  Am.  Crim.  Bep.  661.  It  la 
the  right  given  for  beneScial  exercise  whieh 
is  attempted  to  be  perverted  to  and  justify 
baneful 'exercise,  as  in  the  instances  stated, 
and  which  finds  further  illustration  in  Beid 
V.  Colorado,  187  U.  S.  137,  47  L.  ed.  108, 
23  Sup.  Ct.  Bep.  02,  12  Am.  Crim.  Hep.  SOS. 
This  constitutes  the  supreme  fallacy  of 
plaintiffs'  error.  It  pervades  and  vitiate* 
their  contentione. 

Plaintiffs  In  error  admit  that  the  atatea 
may  control  the  Immoralities  of  Ita  citlECna, 
Indeed,  this  is  their  chief  insistence;  and 
they  especially  condemn  the  act  under  re- 
view aa  a  subterfuge  and  an  attempt  to 
Interfere  with  the  police  power  of  the  states 
to  regulate  the  morals  of  their  citlzene,  and 
assert  that  it  la  In  conaequence  an  invaalon 
of  the  reserved  powers  of  the  states.  There 
is  unquestionably  a  control  in  the  states 
over  the  morals  of  their  citizens,  and,  it 
may  be  admitted,  it  extends  to  making  proa, 
titutlon  a  crime.  It  is  a  control,  however, 
which  can  be  exercised  only  within  the  ju- 
risdiction of  the  states,  but  there  is  a  do- 
main which  the  states  cannot  reach  and 
over  which  Congresa  alone  has  power;  and 
If  such  power  be  exerted  to  control  what  the 
state*  cannot,  it  is  an  argument  for — not 
againat — its  legality.  Ite  exertion  does  not. 
encroach  upon  the  jurisdiction  of  the  states,^ 
have* examples;  other*  may  be  adduced.* 
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elasti  of  national  legulation  wIUi  the  power 
of  the  itatM  waa  urged,  and  in  all  rejected. ' 
Oar  dual  form  of  government  hai  Its  per- 
plexities, atato  and  nation  baving  different 
■pberea  of  juriadietion,  aa  we  haTo  aaid; 
but  [t  moBt  be  kept  In  mind  that  we  are 
one  people;  and  the  powera  reaerred  to  the 
■tatet  and  thoae  conferred  on  tbe  nation 
are  adapted  to  be  ezercieed,  whether  inde- 
pendentlj  or  concurrently,  to  promote  the 
general  velfara,  material  and  moral.  This 
U  the  effeet  of  tbe  decialoni;  and  lurely, 
if  the  facility  of  interstate  traniportation 
can  be  taken  away  from  the  demoralization 
of  lotteries,  the  debasement  of  obBcene  liter- 
ature, the  contagion  of  diseased  cattle  or 
peraona,  the  impurity  of  food  and  drugs, 
the  like  facility  can  be  taken  away  from 
the  ayatematlD  enticement  to  and  the  en- 
slavement in  prostitution  and  debauchery 
of  women,  and,  more  insistently,  of  girls. 

This  ia  the  aim  of  the  law,  expressed  in 
broad  generaliiation ;  and  motives  are  made 
of  determining  coniequenee.  Motives  exe- 
euted  by  Euitions  may  make  it  tbe  concern 
of  government  to  exert  its  powers.  Right 
purpose  and  fair  trading  need  no  restrictive 
regulation,  but  let  them  be  transgressed, 
and  penaltiea  and  prohibitions  must  be  ap- 
plied. We  may  illustrate  again  by  the  pure 
food  and  drugs  act.  Let  an  article  be  de- 
based by  adulteration,  let  it  be  mtsrepre- 
sented  by  false  branding,  and  Congreai  may 
exercise  it«  prohibitive  power.  It  may  be 
that  Congress  could  not  prohibit  the  manu- 
faotura  of  the  article  in  a  state.  It  may 
be  that  Congress  could  not  prohibit  in  all 
of  Its  conditions  its  sale  within  a  state. 
But  Congress  may  prohibit  Its  transporta- 
tion between  the  state*,  and  by  that  means 
defeat  the  motive  and  evils  of  its  manu- 
Sfacture.  How  far-reaching  are  the  power 
rand  th(*means  which  may  be  used  to  secure 
its  complete  exercise  we  have  expressed  in 
Hipolite  Egg  Co.  v.  United  States,  220  U. 
S.  iS,  B5  L.  ed.  364,  31  Bup.  Ct.  Rep.  304. 
There,  in  emphasis  of  the  purpose  of  tbe 
law,  are  denominated  adulterated  articles 
aa  "outlaws  of  commerce,"  and  said  that  tbe 
confiscation  of  them  enjoined  by  the  law 
was  appropriate  to  the  right  to  bar  them 
from  interstate  trans  porta  t  ion,  and  com- 
pleted the  purpose  of  the  law  by  not  merely 
preventing  their  physical  movement,  but 
preventing  trade  in  them  between  the  states. 
It  was  urged  in  that  esse,  as  it  is  urged 
here,  that  the  law  was  an  invasion  of  tbe 
power  of  the  states. 

Of  course  It  will  be  said  that  women  are 
not  articles  of  merchandise,  but  this  does 
not  affect  the  analogy  of  the  eases;  the 
substance  of  the  cangressional  power  is  the 
■•me,  only  the  manner  of  its  exercise  must 
be  aeomnmodated  to  the  difference  m  its 


(Ejects.  It  is  misleading  to  say  that  men 
and  women  have  rights.  Their  rights  can- 
not fortify  or  sanction  their  wrongs;  and 
if  they  employ  Interstate  transportation  as 
a  facility  of  their  wrongs,  it  may  be  for- 
bidden to  them  to  the  extent  of  the  act  of 
July  25,  1010,  and  we  need  go  no  farther 
in  the  present  case. 

The  principle  established  by  the  cases  Is 
the  simple  one,  when  rid  of  confusing  and 
distracting  considerations,  that  Congress 
has  power  over  transportation  "among  tba 
several  states;"  that  the  power  Is  complete 
in  itself,  and  that  Congress,  as  an  incident 
to  it,  may  adopt  not  only  means  necessary 
but  convenient  to  its  exercise,  and  th« 
means  may  have  the  quality  of  police  regu- 
lations. Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  ISO,  215,  2S  L.  cd.  1G8,  166, 
1  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
820;  Cooley,  Const.  Lim.  7th  ed.  BS6.  Wa 
have  no  hesitation,  therefore,  in  pronounc- 
ing the  act  of  June  25,  1910,  a  l^al  exer- 
cise of  the  power  of  Congress. 

There  are  assignments  of  error  based  upon 
rulings  on  tbe  admission  and  rejection  of 
evidence  and  upon  the  instructions  to  tbeg 
jury  and  the  refusing  of  instructions.  *  The* 
asserted  errors  are  set  forth  in  twenty-flve 
bills  of  exoeptions,  and  the  special  assign- 
ment of  errors  in  this  court  occupy  twenty- 
eight  pages  of  the  record,  and  present  tbe 
constitutional  objections  to  the  law  in  all 
the  aspects  that  eounBel's  ingenuity  can  de- 
vise. A  like  ingenuity  has  been  exercised  to 
represent  the  many  ways  in  which  the  con- 
duct of  the  accused  can  be  viewed  and  shown 
to  be  inconsistent  with  a  guilty  purpose.  To 
discuss  them  all  is  unnecessary.  We  shall 
pass  more  or  less  rapidly  over  those  w* 
consider  to  be  worthy  of  attention. 

1.  It  is  contended  that  there  is  vartanea 
between  the  indictment  and  the  proof,  in 
that  tbe  indictment  charges  that  the  women 
vrere  transported  over  the  Texas  4  New  Or- 
leans Railroad  Company's  road,  and  that 
the  government  failed  to  prove  that  aueb 
road  was  a  line  extending  from  New  Orieana 
to  Beaumont,  Texas,  these  places  marking 
the  beginning  and  end  of  the  trans  porta  tioB 
of  tbe  women.  Further,  that  tbe  proof 
sboned  that  their  tickets  were  purchased 
over  the  Southern  Pacific  Road.  Tbe  indict- 
ment alleges  that  the  Texas  A,  New  Orieana 
Railroad  was  a  part  of  the  Southern  Paclfio- 
System,  and  was  commonly  known  aa  tbe 
"Sunset  Route,"  and  there  was  through 
transportation.  The  variance  is  not  mucb 
more  than  verbal,  and  that  it  prejudiced 
their  defense  in  any  way  is  not  shown.  If 
it  is  error  at  all.  It  does  not  appear  to 
have  caused  even  embarrassment  to  the  d»- 
tense.  But  was  it  errorT  Bee  Westmor^ 
land  V.  United  States,  ISS  U.  S.  S40,  SU, 
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Se  h.  ed.  265,  268,  16  Sup.  Ct  Rep.  243. 
Alao  I  1026,  KsT.  Stat.,  D.  S.  Comp.  SUt 
1901,  p.  720. 

Z.  The  BTidence  does  Dot  sbow  that  tlie 
4efeDduit*  or  either  of  them  induced,  etc., 
the  women  to  hecome  passengers  in  inter- 
«tata  GOmmeTM.  The  particular*  are  re- 
cit«d  wherein  it  it  contended  tliat  the  evi- 
dence ia  deficient.  It  ii  not  necessary  to 
review  them.  It  was  for  the  jury  to  con- 
aider  and  determine  the  sufficiency  of  the 
eTJdenee,  and  we  cannot  aay  they  were  not 
justified  by  it   in  the  judgment  they  pro- 


{°  •  3.  It  ia  contended  that  Florence  Baden 
persuaded  her  aiater  Qertruda  to  go  to  Beau- 
mont, and  an  instruction  ot  the  court  is 
attacked  on  the  ground  that  it  declared  tlie 
charge  of  the  indictment  waa  satisaed 
agalnat  the  defendants  if  Florence  aet£d  for 
them.  There  waa  no  error  in  the  instruc- 
tion under  the  cireumBtances  ahown  by  the 
record. 

4.  Error  la  assigned  on  the  refusal  of  the 
eonrt  to  (^ve  certain  instructions  requested 
by  defendants.  To  consider  them  in  detail 
would  require  a  lengthy  review  of  the  evi- 
dence, for  they  preient  arguments  on  cer- 
tain phases  of  It  as  to  the  degree  of  per- 
aoBsion  used  or  its  sufficiency  to  induce  or 
mtiee  the  women.  There  n'as  no  error  in 
refusing  the  instructions. 

8.  The  court  permitted  the  women  to  tes- 
tify u  to  the  acta  of  EfSe  Hoke  at  her 
house  at  Beaumont,  restraining  the  liberty 
tS  the  women,  and  coercing  their  stay  with 
lier.  Such  testimony  waa  relevant.  The 
acta  illustrated  and  constituted  a  comple- 
tion of  what  waa  dona  at  New  Orleans. 
They  were  part  of  the  tame  scheme  and 
Blade  dear  its  purpose. 

There  were  other  instructions  asked  by 
which  the  jury  nas  charged  that  they  could 
not  convict  Ellie  Hoke  for  the  character  of 
the  house  she  kept  or  Economides  for  the 
business  he  conducted.  The  charge  of  the 
•ourt  sufficiently  excluded  both  Tiews.  It 
explained  the  act  of  Congress  and  the  of- 
fenaea  tt  condemned  and  directed  the  atten- 
tion of  the  jury  to  them. 

6.  Defendanta  complain  that  they  were 
■ot  permitted  to  ahow  that  the  women 
named  In  the  indictment  were  public  pros- 
titutes in  New  Orleans.  Such  proof,  they 
contend,  waa  relevant  upon  the  charge  of 
pemiaslon  or  enticement.  This  may  be  ad- 
mitted, but  there  was  sufficient  evidence,  as 
the  eourt  said,  of  the  fact  of  the  immorality 
«f  their  lives,  and  explicitly  ruled  that  they 
fieonld  be  shown  to  be  public  prostitutes. 
PThe  court,  however,  excluded  "certain  details 
■ought  to  be  proved.  Under  t^e  cireum- 
staneea  there  waa  no  error  in  the  ruling. 

In  conclusion  we  say,  after  consideration 
of  all  errors   assigned,  that  there 


ruling  made  which  wa 
fendanta. 
Judgment  aifirmed. 


pTSjudieial  to  de- 


(OT  V.  B.  SM.) 

LOUIS  ATHANASAW  and  Mitchell  Samp- 
aon,  Flffa.  in  Err., 

UNITED  STATES. 


1.  Congress,  in  the  exercise  of  its  power 
to  reflate  commerce,  could  lawfully  enaot 
the  provisions  of  the  white  stave  act  of 
June  2fi,  leiO  (M  Stat,  at  L.  826,  chap. 
3S6,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1343), 
making  criminal  tjie  transportation  of 
women  or  girla  in  interstate  commerce  for 
the  purpose  of  prostitution  or  debauchery, 
or  other  immoral  purposes,  or  the  obtain* 
ing,  aiding,  or  inducing  of  such  transporta- 


Oant.  Dig.  g  K :    Sec  Di|.  1  «.* 

For  other  deBnltlDDH,  see  Words  and  Phrases, 
vol.  !,  pp.  1JB1-1Z95 ;    «ol.  a,  bp-  ISM,  T6OT.] 

PnoBTiTUTioEr  (I  1»)— Whitk  Slave  Tbadb 

~lNDtTCIN'&    DBBAUCHEBY. 

2.  Procuring  or  aiding  the  iuterstat« 
banaportation  of  a  girl  for  the  purpose  ^ 
•mploying  her  under  such  surroundings  aa 
tended  to  induce  her  to  give  herself  up  to 
a  condition  of  debauchery  which  virtually 
And  naturally  would  lead  to  a  course  of 
aexual  immorality  constitutes  the  offense 
denounced  by  the  white  slave  act  of  June 
80,  1910,  aa  the  obtaining,  aiding,  or  in- 
ducing the  interstate  transportation  "id 
any  woman  or  girl  for  the  purpose  of  pnM- 
titutioQ  or  debauchery,  or  for  any  othar 
immoral  purpose,  or  with  the  intent  and 
purpose  to  induce,  entice,  or  compel  such 
woman  or  girl  to  become  a  prostitute,  or  ta 
give  herself  up  to  debauchery,  or  to  en- 
gage in  any  other  immoral  practice." 

[Ed.  Note— For  other  cnses,  ses  PnwUtnUon, 
Gent.  Dig.  H  1.  1:    Deo.  Dlr  |  L*] 

[No.  588.] 

Argued  and  submitted  January  7  and  8, 
1913.  Decided  February  24,  1013. 


of  Florida  to  review  a  eonvietion  under  the 
white  slave  act.     AlSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  A.  Carter  and  John  P.  Wall 
for  plaintifls  in  error. 

Assistant  Attorney  General  Hnrr  tor  de- 
fendant in  error. 

Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  eourt: 

Indictment  for  violating  the  act  of  Con- 
gress of  June  25,  1910,  known  as  the  white 
slave  act.    36  Stat,  at  L.  825,  chap.  395,  V. 
8.  Comp.  Stat.  Supp.  ISIl,  p.  1343. 
I      The  charge  is  that  the  defendant  trana- 


1.  Dlgi.  1S07  to  date. 


"■'"■efcogic 


83  SUFEBUB  COUBT  REPORTER. 


Oct.  '. 


B  ported  or  c&uted  to  be  tmuported,  or  ftld- 
f  ed  ia  the  bmuiporUtlrat  of,  ».  glrl^by  tbe 
nime  of  Ague*  Coudh,  from  Atluitk,  Geor- 
gia, to  Tuupk,  FlordU,  for  the  pnrpoM  of 
debaneheiy. 

A  eriine  u  Tertontl;  ehMged  agftlut  || 
2  and  S  of  the  aet  In  thirty-nine  eounta, 
alleging  that  the  transportation  wae  for 
"the  purpose  of  debaaebeiT"  or  "to  gi've 
henelf  np  to  debaucherj," 

A  demurrer  waa  Bled  to  the  Indletment, 
■Jleging  aa  ground*  thereof  the  nnconatt- 
tutionality  of  the  act  and  that  the  indict- 
ment was  iniuffleient  In  eertain  particulars 
of  fact.  The  demurrer  waa  overruled,  and 
after  a  trial  up<»i  a  plea  of  not  gnQty 
defendants  were  convicted.  Defendant  At- 
hanasaw  was  sentenced  to  imprisonmenl 
two  years  and  stx  months  and  the  defendant 
Bampion  for  one  year  and  three  months. 
The  Gontentioni  of  the  defendants  are  that 
the  act  of  Congress  ie  unconstitutional  and 
that  error*  were  committed  by  the  district 
court  in  giving  and  refusing  to  give  certain 
Instmctions  to  the  jnry. 

1.  This  case  was  argued  and  eobmitted 
with  No.  3BI.  The  constltutioiiallty  of  the 
law  waa  enetained  in  that  case,  and  further 
discussion  is  unneceeiary. 

2.  To  understand  the  ruling  of  the  court 
on  the  instructions  an  outline  of  the  facts 
must  be  etoted.  Agnes  Couch  was  a  girl 
«f  MTenteen  years,  She  lived  at  Suwanee, 
Georgia;  but,  being  in  Atlanta  io  Septem- 
ber, 1911,  and  seeing  an  advertisement  by 
one  Sam  Maseel  for  chorus  girls,  she  ap- 
plied at  hii  office  and  signed  a  contract  to 
appear  with  the  Imperial  Musical  Comedy 
Company  at  the  Imperial  Theater,  Tampa, 
Florida,  as  a  chorus  girl  at  a  salary  of  $20 
a  week  for  the  first  four  weeks  and  $15 
a  week  thereafter,  she  to  room  and  board 
in  the  theater.  The  theater  was  operatod 
hj  the  defendants,  and  Massel  acted  as  their 
booking  representative  at  Atlanta.  Alter 
she  signed  the  contract,  Uassel  gave  her  a 

8  railroad  ticket  which  had  been  provided  by 
?the   defendants  for   that 'purpose,    Ehe   ar- 
rived at  Tampa  about  6:30  a.  M.  and  met 
the  defendant  Athanasaw  at  T  o'clock. 

As  to  what  then  took  place,  the  girl  tes- 
tified aa  follows:  "He  showed  me  to  my 
room  and  took  the  check  to  get  my  trunk. 
I  went  to  sleep  and  slept  until  2  o'clock  in 
the  afternoon.  At  that  hour  one  of  the 
gtrls  woke  me  up  to  rehearse.  I  went  down 
in  the  theater  and  stayed  there  about  an 
hour,  rehearsing,  singing,  and  then  went  to 
lunch  in  the  dining  room.  All  of  the  girls 
were  there  and  several  boys,  I  had  never 
had  any  stage  experience.  At  luueh  they 
were  all  smoking,  cursing,  and  naing  such 
language  I  couldn't  eat.  After  lunch  I 
went  to  my  room,  and  abont  6  o'clock  Loub 


Athanasaw,  one  of  the  defendanta,  came 
and  said  to  me  I  would  like  It  all  right; 
that  I  was  good  lodcing  and  would  make  a 
hit,  and  not  to  let  any  of  the  boys  foot  me, 
and  not  be  any  of  the  boy's  girl;  to  be  bU. 
He  wanted  me  to  be  hU  girl)  to  talk  to  tbe 
boys  and  make  a  hit,  and  get  all  of  the 
money  I  could  out  of  them.  HI*  room  waa 
next  to  mine,  and  he  told  me  ha  waa  com- 
ing in  my  room  that  night  and  sleep  with 
me;  and  he  kissed  and  caressed  me.  He 
told  me  to  dress  for  the  show  that  night 
and  eome  down  into  the  boxes.  I  went  into 
the  box  about  S  o'clock.  About  that  time 
Louis  Athanasaw's  son  knocked  on  my  door 
and  told  me  to  eome  to  the  boxes.  In  the 
box  where  I  went  there  were  four  boys; 
they  were  smoking,  cursing,  and  drinking, 
I  sat  down  and  the  boys  asked  me  what  wae 
tbe  matter;  I  looked  scared-  I  told  tbem  I 
was  ashamed  of  being  In  a  place  like  that; 
and  Arthur  Schlemann,  one  of  the  boys, 
said  he  would  take  me  out.  Tbe  others  in- 
sisted on  my  sUying,  and  said  I  would 
like  it  when  I  got  broke  in.  I  tried  to  go 
out  with  Sehlemann,  but  a  boy  named  Gil- 
bert pulled  me  back,  saying  Xet  that  cheap 
guy  alone.'  Sehlemann  said  he  would  send 
a  policeman,  and  in  alxiiit  fifteen  minutes 
Mr.  Thompson  and  Ur.  Evans  came  in  foi 


denied  that  he  made  improper* 
proposal*  to  the  girl,  and  It  waa  tostifled 
that  at  tbe  preliminary  hearing  she  did  not 
charge  him  with  such.  In  all  else,  however, 
her  testimony  was  not  contradicted,  and  It 
waa  supported  as  to  the  character  of  the 
house  and  as  to  what  took  place. 

Three  propositions  are  presented  by  de- 
fendants: (1]  The  gist  of  the  offense  is  the 
intention  of  tbe  person  when  the  transporta- 
tion was  procured  or  aided  to  be  procured. 
(2)  The  word  "debauchery,"  as  used  In  tbe 
statute,  means  sexual  Intercourae.  (3)  The 
act  did  not  intend  to  prohibit  the  transpor- 
tation of  women  for  the  purpose  of  any 
other  vice  or  immorality  than  that  appll* 
cable  to  sexual  actions. 

The  instructions  requested  by  the  defend- 
ant* presented  these  propoeitions,  and  by 
refusing  them  and  giving  others  inconsist- 
ent with  them  it  is  contended  that  the 
court  erred.  The  ruling  of  tbe  court  is  suffi- 
ciently exhibited  by  the  Instructions  whiek 
it  gave,  and  they  can  be  made  the  baala 
as  well  of  a  consideration  of  tbe  errors  t^ 
signed  by  tbe  refusal  of  the  instructions  re- 
quested by  defendants. 

The  instructions  given  by  the  court  are 
as  follows: 

"th*  Infant  and  purpose  of  the  defend- 
ants at  the  time  of  the  furnishing  ol  tbi* 
transportation  for  Agnes  Couch  i*  the  very 
gist  and  question  tn  this  eaae.    Did  tlMf 
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Intand  to  htdoM  or  entice  «r  InSncnee  tiei 
to  give  berwlf  up  to  debanehery  t  It  makes 
■0  differenoe  wliethar  tbe  profit*  vhleh 
would  Im  made  by  the  defeadante  cane 
from  the  wde  of  liquor  or  other  ImmoTal 
pnrpoee.  The  qneatloD  here  ii  of  intent; 
wbat  vM  tlie  intent  with  which  thej 
brought  her;  that  she  ahonld  lire  an  hon- 
est, moral,  and  proper  life  I  or  that  ehe 
eame  and  they  engaged  and  contracted  with 
bei  for  the  purpose  of  her  entering  upon  a 
condition  wbieh  might  be  termed  debauch- 
ery, or  lead  to  or  would  necessarily  and 
naturally  lead  her  to,  a  eondition  of  de- 
bauchery jiut  referred  tot 
^  "The  term  'debauchery'  is  not  a  l^al 
Bteahnieal  term.  There  is  no  allegation  that 
■the  defendants  brouglit  her*heie  with  the 
twrpoee  or  with  the  intent  to  tebaueh  her; 
but  to  induce  her  or  entiee  her,  or  infloenoe 
her  to  enter  upon  a  course  of  debauchery. 
Xlie  term  'debauchery'  is  not  a  legal  or  tech- 
nical term.  To  debauch  is  to  corrupt  in 
morals  or  principles;  to  lead  astray  moral- 
ly into  dishonest  and  vicious  practices;  to 
eorrupt;  to  lead  into  unchastity;  to  de- 
bauch. Debauchery,  than,  is  an  exeesslTs 
indulgenoe  of  tbe  body  i  lieentiousnesB, 
dmnkenneas,  corruption  of  Innocence,  tak- 
ing up  Ticioni  habits.  Tbe  term  'debanoh* 
ery,'  as  used  in  this  statute,  has  an  idea 
of  seicual  Immorality;  that  Is,  ii  has  the 
Idea  of  a  life  which  will  lead  eventually,  or 
lands  to  lead,  to  sexual  immorality;  not 
Beeessarily  drunkenness  or  immorality,  but 
here  It  leads  to  the  question  in  this  ease 
as  to  whether  or  not  the  influences  in  which 
this  girl  was  surrounded  by  the  employ- 
ment whieh  they  called  her  to  did  not  tend 
(o  induee  her  to  give  herself  up  to  a  con- 
dition of  debauehery  whieh  eventually,  nec- 
eaaarily,  and  naturally  would  lead  to  a 
eonrae  of  Immorality  sexually.  That  Is  the 
que*ti<m  for  you  to  determine,  and  it  is  a 
question  that  you  alone  can  determine. 
Ton  have  beard  the  testimony  In  tbe  ease 
in  r^ard  to  the  drcnmstances  in  which  she 
was  placed.  You  have  viewed  the  scene 
where  aha  was  employed.  Ton  have  ex- 
amined by  the  testimony  and  your  observe^ 
tion  what  was  the  character  and  what  was 
the  eondition  or  Influence  in  which  the  girl 
was  placed  by  the  defendant.  Was  or  was 
not  it  a  condition  that  would  ncceiiartly 
and  naturally  lead  to  a  life  of  debauchery 
of  a  carnal  nature  relating  to  sexual  Inter- 
conrae  between  man  and  woman  r 

"Now,  it  is  contended  that  they  must 
have  had  a  deliberate  intent  to  debaueh 
her  when  she  eame  here;  that  either  one 
or  the  other  Intended  to  debaueh  her  or  to 
get  eomebody  else  to  debauch  her.  Now, 
that  term  debaueh  is  used  in  a  great  many 
tnataaeea  la  the  law,  and  tha  nsual  connee- 


tlon  is  to  have  carnal  intercourse  withj 
but  there  la  no  such  language  in  this  staVS 
ute,  nor  is  it  the  language  of'tbe  indict-? 
meoL  Tbe  charge  of  the  iodictment  in  sub- 
stance Is  that  they  induced  or  Infiuenoed 
her  to  enter  Into  a  life  or  condition  of 
debauchery, — to  Induce  or  compel  her  to 
give  herself  up  to  debauchery.' " 

Tbe  language  of  the  statute  is  directed 
against  tbe  transportation  "of  any  woman 
or  girl  tor  the  purpose  of  prostitution  or 
debauchery,  or  for  an;  other  immoral  pur- 
pose, or  with  the  Intent  and  purpose  to 
induce,  entice,  or  compel  such  woman  or 
girl  to  become  a  prostitute  or  to  give  ber- 
■elf  up  to  debauchery,  or  to  engage  in  any 
other  immoral  practice." 

Tbe  instructions  of  the  court  were  Jus- 
tified by  the  aUtuU.  It  is  true  that  the 
court  did  not  give  to  the  word  debauobery 
or  to  the  purpose  of  the  statute  the  limited 
deHnition  and  extent  contended  for  by  de- 
fendants, nor  did  the  court  make  the  guilt 
of  the  defendants  to  depend  upon  having 
the  intent  themselves  to  debauch  the  girl 
or  to  intend  that  someone  else  should  do 
so.  In  the  view  of  the  court  the  statute 
had  a  more  comprehensive  prohibition,  and 
was  designed  to  reach  acts  which  might 
ultimately  lead  to  that  phase  of  debauchery 
whieh  conaiated  in  "sexual  actions."  The 
general  cxpreasionB  of  the  eonrt,  however, 
were  qnalifled  to  meet  and  not  go  beyond 
the  conduct  of  tbe  defendants.  The  court 
put  It  to  the  jury  to  consider  whether  the 
employment  to  which  the  defendants  called 
the  girl  and  the  influences  with  which  tbey 
surrounded  her  tended  "^  induee  ber  to 
givo  beraelf  up  to  a  condition  of  debauchery 
which  eventually  and  naturally  would  lead 
to  a  course  of  immorality  sexually."  That 
question,  the  eonrt  said,  the  jury  should 
determine,  and  farther;  "You  have  heard 
the  testimony  in  the  case  in  regard  to  the 
circnmatances  In  which  she  was  placed. 
Yon  have  viewed  the  scene  where  she  was 
employed.  You  have  examined  by  the  tes- 
timony and  your  observation  what  was  the 
character  and  what  was  the  condition  or 
inSnenoe  in  whieh  the  girl  waa  pieced  byS 
the  defendante.  *  Was  or  waa  not  it  a  eon-r 
ditlon  that  would  neccMarily  and  naturally 
lead  to  a  life  of  debauchery  of  a  carnal 
nature  relating  to  aexual  intercourse  be- 
tween man  and  woman  I"  The  plan  and 
place  jnatlfled  the  instnictiona.  The  plan 
might  have  succeeded  if  the  coarse  precipl- 
tancy  of  one  of  the  defendants  and  the 
ribaldry  of  the  hobtlu^  of  the  place  had 
not  shocked  the  modesty  of  the  girl.  And 
granting  tbe  testimony  to  be  true,  of  whieh 
tbe  jury  waa  the  Judge,  the  employment 
to  which  she  was  entloed  was  an  eOeleBk 
school  of  debauehery  of  the  epeeUl  lmnt» 
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Oat.  Tati, 


imlitj  wlilcb  defendant!  contend  tba  atatnte 
wae  designed  to  cover. 
Jndgmetit  alllrmed. 


(in  V.  S.  333.) 

I>SI<I>A  BENNSTT,  PIff.  In  Err.  ud  P«ti. 


UHTTED  STATEa 


1.  Congreaa,  in  tbe  cxeTcise  of  its  pover 
♦o  regulate  commerce,  could  lawfully  enact 
the  proviEJons  of  the  nliitc  slave  set  of  June 
86,  leiO  136  Stat,  at  L.  B25,  chap.  395, 
U.  S.  Comp.  Stat  Supp.  1911,  p.  1343), 
making  criminal  the  transportation  of 
Tomen  or  girls  in  interstate  commerce  for 
the  purpose  of  prostitution  or  debaucbery, 
or  other  immoral  purposes,  or  the  obtain- 
ing, aiding,  or  inducing  of  such  transporta- 

[Dd.  NDCe.~Por  other  casrt,  see  Cammarce 
C«nl.  Dig.  1  W.    Dm.  DIr  t  «■• 

For  otber  doflnlttoiiB.  see  Words  snd  Phraie*, 
vol.  J,  pp.  I2E7-12M :    vol.  i  pp.  7S0»,  IBHJ 

Indictment  asd  Inforuation  (|  ISO*)— 

V  ABI A  N  CE — U I8BOMBR. 

2.  A  double  variance  between  the  name 
bj  which  the  woman  transported  contrary 
to  the  white  slave  act  of  June  26,  1910,  waa 
called  in  the  indictment,  and  the  name  bj 
which  she  was  kncTrn  to  the  defendant,  and 
her  real  name,  is  not  fatal,  where  the  record 
ahowa  that  the  defendant  wai  informed  of 
tbe  charge  against  her,  and  is  in  such  shape 
a*  to  protect  ber  against  another  prosecu- 
tion for  the  same  offense. 

IBd.  Note.— For  otlier  ciues.  see  Indictment  aed 
iBlormstlon.  Cent.  Dig.  it  551-^36;    Dec  Dlr  | 

PEOBtlTCTIOIJ  (i  S*)— Vabianob— Pboszcd- 
Tiow  tjNDBB  Whitb  Slave  Act— Placb 
OP  Pbocubino  Tickbtb. 

3.  Proof  that  the  railroad  tickets  on 
Which  women  were  transported  contrary 
to  the  white  slave  act  of  June  25,  1910,  were 
purchased  in  Cincinnati  and  sent  to  Chicago, 
where  the  women  obtained  them  and  used 
them  for  transportation  from  that  place, 
Is  not  a  fatal  variance  from  the  allegation 
In  the  indictment  that  tbe  tickets  were 
procured   in  Chicniro. 


'  Women  Tbasspohted. 
4.  Proof  estabMshin^  the  transportation 
of  one  woman,  contrary  to  the  wliite  slave 
act  of  June  25,  1910,  instead  of  two,  as 
charged  in  the  indictment,  docs  not  consti- 
tute a  fatal  variance. 

[Bd.    Note.— For  oltier  cais^a.  see   Prostllullon, 
Cant.  Die  I  ll    D*c  Dl|.  I  ■.*! 

OBiuiNAi.  Law  (5  82!)*)— Tria^— Hequkst. 

■D   I  KBTRUCTtOn— SUBSTANCS   COKTAINBn 
IH    CUABOE   OiyBN. 

B.  The  court  is  not  bound  to  fife  a  re- 
qnested  instruction  where  the  aubjeet-mat- 

ter  was  covered  bj  the  general  chargft 

CBd.  NMe— Fur  other  caiea.  aop  efltninal  l*w. 
Cent.  Dig.  {  2011;    Dse.   Dig.  |  S29.'] 

OaimsAL  Law  (H  763,  764*)— Tma]>-In- 
BTBUcnori  a— CoBBo  no  kat  jo  w, 
tk  An  InstructioD  that  there  waa  evidanc* 


tending  to  eorroborate  tbe  testimony  of  an 
accomplice  ia  not  open  to  tbe  objection  that 
the  court  thereby  instructed  tbe  jury  that 
there  was  corroborating  evidence, — especial- 
ly where  the  court  added  that  the  force  and 
weight  of  its  corroborating  power  waa  tor 
the  Jury  to  determine. 

[Sd.  Nets.- For  other  bbbh,  lea  Criminal  [aw, 
<Jnt  ttg-JI  im-lTW,  ITH.  IT«§.  1779;    Daa.  Dl». 

[No.  soa.] 

Argued  January  7  and  8,  1913.     Decided 
February  24,  1913. 

IN  ERROR  to  and  on  Writ  of  Certiorari 
to  tbe  United  SUtei  Circuit  Court  of 
Appeala  for  tbe  Sixth  Circuit,  to  review  a 
judjgnient  which  affirmed  a  conviction  In 
tlie  District  Court  for  the  Southern  Diatrict 
of  Ohio  for  a  violation  of  tbe  white  alave 
act.     Afflrmed. 

Bee  same  eaae  below,  114  a  C.  A.  402, 
194  Fed.  630. 

The  facta  are  stated  In  tbe  opinion. 

Mr.  Max  I>tj  for  plaintiff  in  error. 

Assistant  Attorney  General  Harr  and 
former  Solicitor  Qeneral  ZiohinBiiii  for  de- 
fendant in  error.  >. 

% 

Hr.  Justice  HoKennk  delivered  tlie  oplit-* 
Ion  of  the  court: 

Plaintiff  in  error  and  petitioner  waa  In- 
dicted in  the  district  court  for  the  southern 
district  of  Ohio  for  the  violation  of  the 
act  of  June  £5,  1910  [30  8UL  at  L.  8i0, 
chap.  395,  U.  8.  Comp.  Stat.  Supp.  ISll, 
p.  1343].  She  filed  a  motion  to  quash  and 
a  demurrer  to  the  indictment,  which  were 
overruled,  and  upon  a  plea  ol  not  gull^ 
she  waa  tried,  convicted,  and  sentenced  tn 
eleven  months'  imprisonment  in  the  county 
jail  in  Miami  eoun^,  Ohio,  and  to  pay  the 
costs  of  tbe  prosecution. 

She  made  motiona  for  a  new  trial  and  In 
arrest  of  judgment,  which  were  overruledt 
and  she  then  prosecuted  error  to  the  eirciiit 
court  of  appeals,  where  the  judgment 
against  her  was  afflrmed.  114  C.  C.  A.  402, 
104  Fed.  630. 

The  demurrer  and  the  motion  In  arrest 
of  judgment  raised  the  question  of  the  con- 
stitutionality of  the  statute,  and  the  deci- 
sion of  the  circuit  court  of  appeals  sus- 
taining the  ruling  of  tbe  district  court,  in 
assigned  as  error.  The  constitutionality  of 
the  law  was  decided  in  No.  381  [227  U.  8. 

308.57  U.e<t. ,  is  Sup.  (Jt.  Sep.  ^osj,  BUS 

;he  reasona  there  gNen  need  not  be  repeated. 

Rulings  of  the  district  court  and  the  de- 
:ision  of  the  circuit  court  of  appeals  upon 
:hcm  are  aUo  assigned  as  error.  8 

•  (])  Defendant  was  indicted  for  having p 
caused  the  transportation  of  Opal  Clarke; 
and,  it  is  said,  the  testimony  showed  that 
ber  correct  name  was  Jeanette,  but  that  she 
bad  gone  by  the  names  of  Opal  and  Nellie, 
her  real  name,  however,  being  Jeanette  La<- 
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plutte.  A  ycriauM  ia  hence  uterted  be- 
tween the  allegAttoD  «nd  the  proof.  The 
eoiut  ol  appeaJe  rightly  dispoBsd  ol  the 
eontantion.  As  the  court  >aid,  the  esaen- 
ti>l  thing  Id  the  requirement  of  correspond- 
•nee  between  the  allegation  of  the  name  of 
the  woman  tranaporUd  and  the  proof  ie 
that  the  record  be  in  eueh  ahape  as  to  in- 
form the  defendant  of  the  charge  again  at 
her  and  to  protect  her  against  another 
proaeeution  for  the  aame  oSenae.  The  rec- 
ord ia  auffieient  for  both  purpoaea.  Aa  the 
eourt  of  appeala  aaidi  "Xhia  leavea  no 
poasible  ground  for  prejudice  reanlting 
from  the  double  variance  between  the  name 
uied  in  the  indictment  and  tl^e  name  known 
to  the  reapondent  and  the  real  name." 

(2)  The  defendant,  at  tbe  conoltulon  of 
the  t«stimon7,  moved  the  court  to  inatnict 
the  jurj  to  return  a  verdict  of  not  gniltj 
on  the  aeeond  count  of  the  indictment  for 
the  reaaon  that  the  iudieticent  alleged  that 
tbe  tickets  were  procured  at  Chicago,  Illi- 
uoia,  whereaa  the  teetimony  ghowed  that 
they  were  procured  tn  Cincinnati,  Ohio. 
nte  circuit  court  of  appeals  did  not  pass 
on  that  aaaignment.  It  was  either  not 
made,  or  it  wna  considered  to  have  no  sub- 
■tautial  BQpport  by  the  testimony.  The 
only  testimony  referred  to  is  that  the 
tieketa  n-ere  purchased  in  Cincinnati  and 
aant  to  the  depot  at  Chicago,  where  the 
women  transported  got  them  and  used  them 
for  transportation  from  there.  It  fa  not 
poasible  to  imagine  tiiat  the  variance 
esaaed  any  prejudice,  and  the  assignment 
may  be  passed  without  farther  comment. 

(3)  Another  varianee  ia  asserted,  in  that 
the  indictment  charged  the  transportation 
of  two  women  and  tbe  proof  established 
the  transportation  of  one.    Thia  again  ia  a 

3  contention  which  has  more  of  technicality 

•  tban  subatanoe.   *How  what  the  defendant 

did  not  do  can  be  considered  material  de- 

seription  of  what  she  did  do  is  not  easy 

to  boagine. 

(4)  There  are  errors  assigned  on  instruc- 
tions requested  and  instructions  refused. 
The  eontention  of  defendant  apparently  ia 
that  both  women  charged  to  have  been 
transported  should  have  l>een  objeota  of  her 
intention  and  purpose.  That  aspect  of  the 
contention  we  have  disposed  of.  So  far  aa 
the  instructions  refused  directed  the  atten- 
tion of  the  jury  to  the  intent  and  purpoae 
alleged,  they  were  covered  by  the  general 
charge  of  the  court. 

(S]  Tbe  baais  of  thia  eontention  is  that 
Opal  Clarlte  was  the  accomplice  of  defend- 
ant as  to  Ella  Pariis,  and  that  hence  the 
court  erred  in  its  instructions  to  the  jury 
In  regard  to  the  ext«nt  of  the  corroboration 
Opal  Clarke's  leatlmenr  bad  rscdved. 
The  inetroction  complained  of  submitted 


to  the  jury  the  fact,  and  warned  against 
a  conviction  upon  the  uncorroborated  tes- 
timony of  an  accomplice,  and  said:  "Nec- 
essarily, if  you  find  that  she  was  an  aeeom- 
plice  with  respect  to  these  charges  or  any 
of  them,  you  will  then  neceasarily  have  to 
inquire  into  the  facta  as  to  whether  or  not 
there  is  corroborating  testimony.  There  la 
evidence  tending  to  corroborate  tier  testi- 
mony, and  it  ia  for  you  to  consider  its  fonM 
and  value  and  the  weight  to  give  to  it." 
The  eontention  is  that  tbia  waa  error,  "aa 
the  court  instructed  the  jury  that  there 
was  corroborating  evidence,  when  the  court 
should  have  charged  the  jury  that  it  waa 
for  them  to  ascertain  from  tha  testimony 
whether  or  not  there  was  corroborstlng  tes- 
timony," Tbe  objection  is  hypercritical. 
Tbe  court  did  not  instruct  tbe  Jury  that 
there  was  corroborating  testimony,  but  tee- 
timony of  that  tendency;  and  added  that 
the  force  and  weight  of  its  corroborating 
power  was  for  tbe  jury  to  determine. 

The  record  presents  no  error  and  tbe 
judgment  ia  affirmed. 

iJIT  C.  3.  J«.) 

EHUA  HARRIS,  alias  Emma  R.  Smith,  and 

Bessie  Green,  Flffs.  in  Err., 

UNITED   STATES. 

OouuEBcs  ri  47*)— FowxB  or  OoHoaEBft— 
WiJiTB  Si^VB  Act. 

1.  Congress,  in  the  exercise  of  its  power 
to  regulate  commerce,  couid  lawfully  enact 
tbe  provisions  of  the  white  slave  act  of 
June  2S,  IBIO  (36  Stat,  at  L.  826,  chap. 
3B5,  V.  S.  Comp.  Stat.  Supp.  IB]],  p.  3343), 
making  criminal  the  transportation  of  wom- 
en or  girts  in  interstate  commerce  for  the 
purpose  of  prostitution  or  debauchery,  or 
other  immoral  purposes,  or  the  obtaining, 
aiding,  or  inducing  of  such  tranaportation. 

[Kd.  Nets.— For  otber  cueii.  see  CDmmerco, 
Cent.  Dtg.  I  !B;    Dec.  Dig.  i  17.* 

For  ot£«r  dennlilom.  see  Words  and  PhrM«», 
vol.  2,  pp.  i;ST-i:iSj ;    vol.  S,  pp.  760S,  7M1.] 
CaiiriNAL  Law  (|  1032*)— Appkal— Ob.ibc- 
TI0M3  Not    Rai.sed  Below— Vabiance. 

2.  The  objection  that  there  was  a  variance 
between  allegations  and  proof  in  a  prosecu- 
tion under  tbe  white  slave  act  of  June  26, 
leiO,  in  thst  the  namea  by  which  the  women 
transported  were  called  in  the  indictment 
were  shown  by  tbe  proof  to  differ  from 
their  real  names,  if  available  at  all.  comea 
too  late  where  not  raised  either  in  the  trial 
cMirt  or  in  the  circuit  eourt  of  appeals. 

[Bd.  N'oti.— For  olber  cuea.  ■•«  Criminal  Law, 
Cut.  Dig.  I)  2037,  2628,  16it;    DM.  Dig.  I  10».*] 

[No.  602.] 


IN  ERROR  to  and  on  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  to  review  a 
judgment    whieh    affirmed   a    conviction    in 
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tlM  Diatiict  Court  for  tba  Bouthern  District 
ot  Ohio  of  a,  violation  of  tlie  wliite  slave 
kct.     Affirmed. 

See  BUne  «aM  below,  114  C.  C.  A.  406, 
IM  Fed.  634. 

"n^  faeU  Are  stated  in  tlie  opiDion. 

Mr.  Max  Itery  for  plaintiff!  in  error. 

Asiistant  Attorney  General  Harr  and 
former  Solicitor  Qeneral  Lehmann  tor  de- 
fendant Id  error. 

I 

7  *Mr.  Justice  HcKenna  delivered  the  opin- 
ion of  the  court: 

Indictment  under  tfae  act  of  June  2B, 
igiO  [36  Stat  at  L.  825,  chap.  395,  U.  S. 
Comp.  Stat.  Supp.  1611,  p.  1343].     It  con- 

?'' tains  three  eounta  charging  defendants  (we 
ahall  to  call  plaintiffsaln  error  and  peti- 
tlonera)  with  transporting  and  causing  to 
be  transported  in  interstate  commerce  cer- 
tain named  women,  for  the  purpose  of  pros- 
titution. 

After  a  demurrer  to  the  indictment  was 
overruled  and  trial  upon  the  pLea  of  not 
gniltf,  defendants  were  eonvicted,  and  de- 
fendant Harris  was  sentenced  to  four  years' 
Imprisonment  snd  defendant  Green  for  one 
year,  both  to  pa;  costs  of  prosecution,  and 
judgment  was  entered  accordingly.  The 
judgment  was  affirmed  by  the  circuit  court 
of  appeals.    114  C.  C.  A.  406,  194  Fed.  634. 

The  question  of  the  constitutionality  of 
the  law  was  raised  as  in  the  cases  wbich 
we  have  just  decided,  and  nothing  need  be 
added  to  tfae  opinion  expressed  in  No.  361 
[227  U.  a.  808. 57  L.  ed.  — ,  33  Sup.  Ct.  Hep. 
281],  and  we  will  pass  to  the  errors  as- 

It  is  contended  that  there  is  a  variance 
between  the  allegations  and  proof,  in  that 
the  women  transported  were  named  in  the 
indictment  as  Nellie  Stover  and  Stella  Lar- 
klni,  and  that  the  proof  shows  the  latter's 
name  was  Eatelle  Bowles  and  the  right 
name  of  Nellie  Stover  was  Myrtie  Watson. 
The  point  was  not  made  cither  in  the  trial 
court  or  in  the  court  of  appeals.  It  comes, 
therefore,  too  late.  But  see,  liowever,  the 
opinion  In  No.  603  t22T  U.  3,  333,  87  L.  ed. 
— ,  83  Sup.  CL  Bep.  28S]. 

The  next  point  made  by  defendants  Is 
that  defendant  Harris  was  entitled  to  an 
acquittal  because  of  the  insuRiciency  of  the 
evidence  to  support  a  verdict  of  guilty.  In 
passing  on  this  contention  the  court  of  ap- 
peals revicived  the  evidence  and  added  ite 
judgment  of  its  sufficiency  to  that  of  the 
Jury.  We  refer  to  the  opinion  of  the  court 
and  concur  in  its  comment  and  conclusion. 

Judgment  affirmed. 
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SARAH  M.  HtrrCBINSON,  Appt., 


CITY  OP  VALDOSTA,  Samuel  M.  Vara*- 
doe.  Recorder,  and  Calvin  Dampier,  Mar- 
slial. 

CoKBTiTUTIoltAL  Law   (||  247,  303*)~Mu- 

NICIPAL    COBPOBATIONS    (J    50a*)— POUCE 

PowEB— Dtib  Pbocess  of  Law  —  Eqoal 
Pbotbction  of  the  Laws  —  ItEquiuno 
Connection  with  Sewie  Sisteu. 
An  ordinance  adopted  under  legislative 
authority  by  an  inland  town  containing  less 
than  6,000  inhabitants,  by  which  the  owners 
of  properly  abutting  upon  any  street  along 
which  sewer  mains  had  been  laid  were  re- 
quired to  install  water-closets  in  their 
bouses,  and  connect  the  same  with  the  main 
sewer  pipe  within  thirty  days  from  the 
passage  of  the  ordinance,  under  penalty  of 
flne  and  imprisonment  for  noncompliance, 
is  a  valid  ezerclsa  ot  the  police  power,  and 
does  not,  although  affording  no  notice  or 
opportunity  to  he  heard,  deny  either  due 
proceas  of  law  or  the  equal  protection  of 

lEfl.  Note.— For  other  cases,  ■«  Constitutional 
Law.  Cent.  Die  It  ^0t,  ta-fm;  Dm.  Dig.  9)  Sii. 
lOI;*  Municipal  Corporations,  Cent.  Dlt.  II  UZl. 
UtZ:    Dec.  DIE-  I  W.*] 

[No.  140.] 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  Georgia  to  review  a  decree  suetain- 
ing  a  demurrer  to  and  dismissing  the  bill 
in  a  auit  to  restrain  the  enforcement  of  a 
municipal  ordinance  requiring  property 
owners  to  connect  with  the  sewer  system. 
AiBrmed. 

The  facts  are  staled  in  the  opinion. 

Mrs.  Sarah  M.  Hatchlnson,  in  propria 
pertona,  and  Mr.  Charles  S.  Morgan  for  ap- 
pellant 

No  appearance  for  appellees.  _ 

1 
*Mr.  Justice  McKettna  delivered  the  opin-' 

ion  of  the  court:  S 

'Bill  in  equity  brought  by  appellant  to* 
reBtrain  appellees  from  proceeding  against 
her  for  the  alleged  violation  of  an  ordi- 
nance of  tlic  City  of  Valdosta. 
The  faints  as  alleged  are  these: 
The  City  of  Valdosta  U  a  municipal  cor- 
poration under  the  laws  of  Georgia,  and 
the  appellees,  Varnedoe  and  Dampier,  are 
respectively  the  recorder  nt  the  mayor's 
court  of  the  city  snd  marshal.  Appellant 
owns  and  resides  with  her  husband  and 
children  on  a  lot  of  land  containing  about 
1  acre,  more  or  less,  aituated  near  three 
quarters  of  a  mile  from  the  main  business 
part  of  the  city.  The  lot  is  elevated  and 
dry,  with  good  natural  surface  drainage, 
clean    and    clear    of   garbage   or    aoythiul 
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whicb  would  create  a  nuisance,  free  from 
■uAsioatic  conditiona,  t-od  it  healthj,  with 
ft  wide  street  on  tliree  side*  and  a  railroad 
right-of-way  and  almoat  open  eountij  in 
the  rear.  She  baa  lived  on  th«  lot  for  more 
than  twenfy  jeara. 

The  city  ia  an  inland  town,  huiU  and 
itanding  upon  a  high  pine  ridge  about  75 
nilea  from  the  Gulf  of  Mmico  "and  not 
100  miles  from  the  Atlantic  ocean,"  with 
BO  Bwunp  near.  The  dty  has  a  populatioa 
of  not  exceeding  five  or  eiz  thousand  white 
tnhabitantt  and  coTert  an  area  2  milea  in 
extent.  It  was  incorporated  by  an  act  of 
the  legialaturs  of  Georgia  on  the  Slst  of 
Kovember,  1901,  under  the  name  and  etyle 
of  the  City  of  ValdosU,  and  under  that 
name  may  lue  and  be  sued,  through  its 
mayor  and  council,  and  enaet  iueh  rules 
and  regTiletiona  for  the  transaction  of  its 
busineM  and  for  the  welfare  and  proper 
government  thereof  as  said  mayor  and 
conndl  may  deem  best,  not  inconsistent 
with  the  lawB  of  Georgia  and  of  the  United 
States. 

On  the  1st  of  September,  190B,  the  city 

paased  an  ordinanec  requiring  peraona  and 

'  property  owners  residing  upon  any  street 

along  which  sewer  mains  have  been  laid, 

within  thirty  days  after  the  paesag*  of  the 

g  ordinance,  to  inatall  water  cloaeta  in  their 

*  houses,  and  connect  the  aama'with  the  i 

aawer  pipe,  and  to  provide  the  closets  with 

water,  so  that  they  may  be  ready  for  use 

In  the  ordinary  and  utual   way,   and  auch 

persona   shall   not  tie   permitted   to   use 

keep  on  their  premises  a  surface  cloaet. 

A  house  without  a  closet,  situated 
■tated  alwve,  Is,  by  the  paaaage  of  the 
dinanee,  condemned  aa  a  menace  to  the 
public  health,  and  the  owner  of  the  prem- 
isea  who  doea  not  comply  with  the  ordi- 
aanCB  ia  aubject  to  a  fine  of  not  eieeeding 
tSOO,  or  to  labor  on  the  atreeta  or  public 
works,  or  to  be  confined  in  the  guardhouse 
ef  the  city  for  not  exceeding  ninety  daya. 

Appellant's  house  Is  a  wooden  building, 
with  rooms  only  aufflcient  for  the  imme- 
diate use  of  herself  and  family,  and  to  com- 
ply with  the  ordinance  she  would  be  com- 
pelled to  build  an  addition  to  the  boaae, 
which,  with  connection  to  the  lewer 
payment  for  the  neeeaaary  water,  would 
cost  her  a  considerable  aum  of  money. 

The  personal  appelleea  are  threatening  to 
arrest  her  for  the  purpose  of  fine  and  im- 
prisonment or  labor  on  the  streets  for  not 
eomplying  with  the  ordinance,  and  to  avoii 
arrest  the  has  at  several  timet  left  her 
borne  and  family,  to  her  great  Inconven- 
ience, mortification,   and   wounded  feelings. 

That  part  of  the  city  where  her  residence 
li  altnated  is  thinly  settled,  and  there  it 
ma  necessity  aa  account  of  health  or  aani- ' 


tary  conditions  of  the  city  or  any  part 
thereof  to  force  her,  against  her  wish,  to 
connect  a  water-cloget  In  her  house  by  a 
pipe  to  the  main  sewer,  and  would  subject 
her  and  her  family  to  the  noxious  gase«, 
odors,  and  noisome  amellt  from  the  aewer, 
thereby  endangering  her  health  and  impair- 
ing her  comfort  and  that  of  her  family, 
and  thereby  creating  a  nuiaauce. 

She  had  no  notice  nor  opportunity  to  be 
heard  before  the  commencemeilt  of  proceed- 
ingt  to  force  her  before  the  recorder  to 
antwer  to  the  charge  of  violating  the  ordi- 
nance. For  that  reason  the  alleges  that! 
the  proceedingt*were  in  violation  of  the* 
6th  and  14th  Amendments  to  the  Constitu- 
tion of  the  United  States,  In  that  the  pro- 
ceedinge  deprived  her  of  liberty  and  prop- 
erty without  due  proceas  of  law,  and  denied 
to  her  the  equal  protection  of  the  laws. 

She  allegea  that  the  act  of  the  legialature 
of  Georgia  Incorporating  the  city,  and  un- 
der which  the  ordinance  waa  patted  and 
the  proceedings  againat  her  taken,  violatet 
the  14th  Amendment  to  the  Constitution 
because  it  provides  neither  for  notice  nor 
an  opportunity  to  be  heard  before  the  prem- 
ise* are  condemned  and  the  owner  required 
to  comply  with  its  provisions. 

She  further  alleges  that  there  is  a  con- 
spiracy against  her  to  force  her,  against 
her  desire,  to  connect  with  the  sewer  under 
color  of  the  act  and  the  ordinance,  in  vio- 
lation of  the  14th  Amendment  and  the  stat- 
ute laws  passed  by  Congrett  in  pursuance 
thereof,  to  her  damage  In  the  sum  of 
$10,000. 

That  at  the  time  of  the  commencement 
of  the  proceedings  against  her  she  applied 
to  the  superior  court  of  the  county  of 
Lowndet,  state  of  Georgia,  for  an  injunc- 
tion restraining  the  proceedings,  and,  upon 
the  refusal  of  the  court  to  grant  the  in- 
junction, carried  the  ease  to  the  supreme 
court  of  the  state,  which  court  refuted  to 
require  the  granting  of  an  injunction. 

And,  finally,  the  alleges  that  the  pro> 
CEcdings  are  discriminating  because  all  of 
the  inhabitants  and  owners  of  property  are 
not  required  to  comply  with  the  ordinance, 
and  that  therefore  her  property  it  taken 
without  compensation  and  without  due  pro- 
cess of  law,  in  violation  of  the  6th  and 
14th  Amendments  to  the  Constitution  of 
the  United  SUtet,  and  that  the  Is  without 
a  remedy  at  law.     She  prayed  an   injune- 

Appelteet  demurred  to  the  bill,  alleging 
a  want  of  equity,  that  appellant  had  a 
remedy  at  law,  that  the  was  attempting  to 
restrain  the  proeecution  of  the  city's  penal  S 
•ordinances  passed  under  its  police  power*  • 
for  the  protection  of  the  public  health,  and 
that   It   appears   from   the   bill   that  Um 
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nuittcn  and  thing*  ut  out  &n  rea  jwlioata. 
The  kppelleea  aIbo  by  plea  let  tip  the  de- 
fetiM  of  ret  judioata  baaed  on  the  proceed- 
ing! in  tbe  state  couTt>  referred  to  in  the 
bill.  A  eop7  of  tli«  proceeding*  wa*  at- 
tached to  the  plea,  from  which  it  appeari 
that  she  set  out  In  her  petition  and  amend- 
ment to  it  in  the  state  court  the  Bame 
ground*  of  action  aa  in  her  bill  in  the  ease 
at  bar,  T&iying  somewhat  in  detail*  and 
expression,  including  the  riolation  of  tbe 
Eth  and  14th  Amendments  to  the  Coostitu- 
tioD  of  the  United  States. 

A  writ  of  aubpcena  wa*  pra^d  againat 
the  City  of  ValdoRta,  requiring  it,  by  and 
tikrough  its  mayor  and  council,  naming 
tbenii  to  appear  and  answer  the  petition. 
In  tlie  present  suit  the  injunction  1*  prayed 
againat  tlie  city  and  the  recorder  and  mar- 
■hal. 

The  appellMS  also  filed  an  anawBr,  which 
appellant  moved  to  Btrike  out.  The  motion 
was  denied.  The  demurrer,  then  coming 
on  to  tie  heard,  wa*  sustained  "on  each  and 
•very  ground  thereof,"  and  the  bill  dis- 
missed.   This  appeal  was  tbea  taken. 

There  was  no  oral  argument  of  the  case, 
and  in  her  brief  appellant  say*  that  "the 
jiiri*diction  of  the  United  States  circuit 
eonrt  to  tak«  cognizance  of  the  case  de- 
pend* largely  upon  the  ]4tb  Amendment 
to  the  Constitution  of  the  United  States," 
and  then  discusses  the  power  of  the  court 
to  restrain  unconstitutioDal  ezerciBe  of 
power  by  states  and  their  officers  and 
nicipalities.  On  that  proposition  we  need 
not  waste  any  time.  We  have  seen  that 
the  circuit  court  sustained  tbe  demui 
not  only  on  the  ^ound  that  tha  ordinance 
did  not  violate  the  Constitution  of  the 
United  States,  but  also  on  tbe  ground  that 
tbe  miit  in  the  state  court  which  appellant 
alleges  was  brought  and  wliich  was  deter- 
S  mined  against  her  was  res  judicata.  But 
r  passing  that  ground,  we  thintc  the  court's 
ruling  was  right  on  the  other  ground;  that 
is,  tbe  ordinance  does  not  violate  the  14tli 
Amendment  of  tbe  Constitntion  of  tbe 
United  State*.  According  to  the  bill,  tbe 
eity  Is  given  the  power,  through  its  mayor 
and  council,  "to  enact  such  rules  and  regu- 
lations for  the  tTansaction  of  its  business 
and  for  the  welfare  and  proper  government 
thereof,"  as  the  mayor  and  council  may 
ifeem  best;  and  the  bill  shows  that  tbe 
courts  of  tbe  state  decided  that  the  ordi- 
nance was  within  this  delegation  of  power. 
It  i*  the  commonest  exercise  of  the  police 
power  of  a  state  or  city  to  provide  for  a 
aystcm  of  sewers,  and  to  compel  property 
owners  to  connect  therewith.  And  this 
duty  may  he  enforced  by  criminal  penalties. 
District  of  Columbia  v,  Broolce,  214  U.  S. 
138,  63  L.  ed.  841,  89  Sup.  Ct.  Rep.  560. 


It  may  he  that  an  arbitrary  ezercia*  of 
the  power  could  be  retrained,  but  it  would 
havs  to  be  palpably  bo  to  justify  a  eonrt 
in  interfering  with  *o  salutary  a  power 
and  one  so  necessary  to  the  public  healtiu 
There  Is  certainly  nothing  in  tlie  facts  al- 
leged in  the  bill  to  justify  the  conclusion 
that  the  ci^  wa*  induced  by  anything  iu 
the  onactment  of  the  ordinance  other  than 
the  public  good,  or  that  such  wa*  not  its 
effect 

Decree  affirmed. 
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OOMBnTTTiOKAi.  Law  (S  IWS*)— Impaibiho 

COIITRACr     OBtlOATTONB   —   PsNALizino 

Failube  to  Pat  Claiu. 

The  obligation  of  an  existing  insurance 
contract  was  not  unconatitut  ton  ally  im- 
paired by  applying  to  it  the  provisiona  of 
Tenn.  Law*  1901,  chap.  14],  subsequently 
enacted,  under  which.  In  case  the  refusd 
of  the  insurance  company  to  pay  a  loBS  i* 
found  not  to  have  Inen  in  good  faitb,  suck 
additional  recovery  a*  shall  be  determined 
to  be  reasonable  compensation  for  the  t»> 
suiting  damage,  if  any,  may  he  allowed,  not 
exceeding  25  per  cent  of  tl  c  liability  under 
the  policy. 

lEa.  NoU.— For  other  caaes.  see  Constitutional 
Law.  CsnC.  Dig.  I  W:    Dec  Dig.  )  ^Si.•i 

[No.  34.] 

Submitted  December  16,  1912.    Decided  Feb- 
ruary 24,   1813. 

IN  ERROR  to  the  Supreme  Court  of  ths 
State  of  Tennessee  to  review  ft  judg- 
ment which  affirmed  a  judgment  of  tha 
Chancery  Court  of  Hamilton  County,  im 
that  state,  awarding  a  penalty  against  an 
inanrance  company  tor  failure  to  pay  ft 
loss.    Affirmed. 

See  same  case  below,  122  Tenn.  248,  — 
L.R.A.(N.S.l   — ,   122  8.  W.  981. 

The  facte  are  stated  in  the  opinion. 

Mr.  F.  Zlnunerauui  for  plaintiS  in  er- 


Mr.  Justice  Haghea  delivered  the  opia-* 
ion  of  the  court: 

In  18ST,  the  plaintiff  in  error  issued  ft 
certificate  or  policy  of  insurance  for  (3,000 
upon  the  life  of  Charles  C.  Snyder.  His 
wife,  the  defendant  in  error,  wa*  the  bene- 
ficiary. He  died  in  190S,  and  liability  upon 
the  policy  having  been  denied  by  tlie  eoin- 
pany,  this  *uit  was  brought  by  Mrs.  Snyder 
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S  in  tiia  ehtnowf  court  of  Tesneaaee  to  compel 
t  payment.  The  oonrt  gBn'judgment  in  ber 
f»ror,  and  finding  tliat  the  refusal  to  paj 
waa  not  In  good  faith,  added  to  the  recov- 
«r7  £5  per  cant  of  the  prineipal,  or  97 SO, 
which  waj  adjQdged  to  be  "reaionable 
eompenaation  and  leimbnraenient  to  the 
oomplainanV  tor  the  "additional  loaa,  ex- 
penae,  and  InjnrT"  which  had  been  inflicted 
npon  her  aa  the  holder  of  the  policj  by 
the  refaaal.  Thia  addition  waa  mode  pur- 
raaat  to  an  R«t  paaaed  by  tlie  legiilatnre 
«t  Temneuee  in  ISOI  (chap.  141).  The  an- 
prem*  eoort  of  the  itate,  anataining  the 
atatute,  attrmed  the  Judgment,  and  the  in- 
■nranca  company  bai  aucd  ont  this  writ  of 
MTor.    122  Todd.  248,  —  Jj.ILA.{SS.) 

i£2  8.  w.  esi. 

lite  aole  Federal  question  for  deciaion  ia 
whethor  the  abovs-mentioned  statute,  as  ap- 
plied, impaired  the  obligation  of  the  con- 
tract In  auit,  and  thus  violated  article  I, 
I    10   of   the   Constitution   of   the   United 


mrance  companies  of  this  state,  and  foreign 
Inanrance  companias  and  other  corpora- 
tiooa,  firms,  or  persons  doing  an  insurance 
business  in  this  state,  in  all  cases  when  a 
loss  occurs  and  tbey  refuse  to  pa;  the  same 
within  sixty  days  after  a  demand  shall  have 
been  made  by  the  holder  of  said  policy  on 
which  said  loaa  occurred,  shall  be  liable  to 
pay  the  holder  of  said  policy,  in  addition 
t«  the  loss  and  intereat  thereon,  a  sum  not 
exceeding  26  per  cent  on  the  liability  for 
said  loas;  Provided,  that  it  shall  be  made 
to  appear  to  the  court  or  jury  trying  the 
eaae,  that  Ue  refusal  to  pay  said  loas  was 
Bot  in  good  faith,  and  thai  snoh  failure  to 
pay  inflicted  additional  expense,  loss,  or 
Injury  upon  the  holder  of  said  policy;  and 
provided,  further,  that  such  additional  lia- 
bility within  the  limit  prescribed  shall,  in 
the  discretion  of  the  court  or  jury  trying 
the  eaae,  be  measured  by  the  additional  az- 
pense,  loaa,  and  injury  thus  entailed. 
S  "Sec.  2.  .  ^.  .  That  in  the  event  it 
•  shall  be  made  to  appear  to  the  court  or 
Jniy  trying  the  causa  that  the  action  of 
said  policy  holder  in  bringing  said  suit  was 
not  in  good  faith,  and  recovery  under  said 
policy  shall  not  be  had,  said  policy  holder 
shall  be  liable  to  mch  inanranee  companies, 
corporations,  ftrms,  or  persons  in  a  sum 
not  exceeding  ZS  per  cent  of  the  amount 
of  the  loss  elaimed  under  said  polley;  Pro- 
vided, that  such  liability,  within  the  limits 
prescribed,  shall,  in  the  diseretioD  of  the 
Mart  or  Jury  trying  Uw  canse^  b*  meamred 


by  the  additional  expense,  loas,  or  injury 
inflicted  npon  said  Insurance  companies, 
corporations,  Srms,  or  persons  by  reason  of 

The  contention  is  that  the  provision  for 
added  liability  placed  a  burden  upon  the 
assertion  of  the  rights  which  the  eontrati 
secured,  and  thus  in  effect  changed  the  con- 
tract by  allowing  a  recovery  to  which  the 
parties  had  not  agreed,  and  which  was  not 
sanctioned  by  the  law  aa  it  exist«d  at  tha 
time  the  contract  waa  made.  Bronson  v. 
Einzie,  1  How.  311,  S17,  11  L.  ed.  143,  14S; 
BaraiU  V.  Beverly,  IBS  U.  S.  118,  41  L.  ed. 
S3,  la  Sup.  Ct  Rep.  1042;  Bedford  v.  East- 
ern Bldg.  &  L.  Asso.  181  U.  8.  227,  46  L. 
ed.  834,  21  Sup.  Ct.  Rep.  C97;  Oshkoah 
Waterworks  Co.  v.  Oshkoah,  187  U.  S.  437, 
439,  47  L.  ed.  249,  250,  23  Sup.  Ct.  Rep. 
234.  It  is  pointed  out  that  in  the  cases 
in  which  statutea  have  been  sustained  pro- 
viding for  the  addition  to  the  recovery  of 
attorneys'  fees  or  damages,  or  penalties, 
the  question  arose  under  the  14th  Amend- 
ment; and  that,  so  far  aa  they  applied  to 
suits  npon  contracts,  the  latter  had  been 
made  after  the  enactments.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  MatthewB,  174  U.  S.  96, 
43  L.  ed.  B09,  19  Bup.  Ct  Rep.  009;  Fideli- 
ty Mut.  Life  Asso.  v.  Mettler,  les  U.  8. 
30e,  322,  46  L.  ad.  922,  931,  22  Sup.  Ct. 
Rep.  862;  Iowa  L.  Ins.  Co.  v.  Lewis,  187 
U.  S.  336,  366,  47  L.  ed.  804,  213,  2S  Sup. 
Ct.  Rep.  126;  Farmers'  &  M.  Ins.  Co.  v. 
Dohney,  189  U.  S.  301,  S04,  306,  47  L.  ed. 
82S,  826,  23  Bup.  Ct.  Rep.  665;  Seaboard 
Air  Lice  R.  Co.  v.  Beegers,  20T  U.  8.  73, 
62  L.  ed.  108,  28  Bup.  Ct.  Rep.  2S;  Tasoo 
h  M.  Valley  R.  Co.  v.  Jackson  Vinegar  Co. 
226  U.  8. 217,  67  L.ed.  — ,  83  Sup.Ct.Rep.  40. 

What,  then,  la  the  elTect  of  the  statute 
with  reapect  to  pre-existing  contractaT  It 
is  at  once  apparent  that  it  does  not  pur- 
port to  affect  the  obligation  of  the  eontiaets 

any  way.  It  does  not  attempt  to  change* 
or  to  render  nugatory  any  of  the  terms  or 
conditions  of  the  policy  of  insurance,  or  to 
relieve  the  insured  from  compliance  with 
any  stipulation  it  contained.  It  does  not 
seek  to  give  a  right  ot  action  where  none 
would  otherwise  exist,  or  to  deprive  the 
company  of  any  defense  it  might  have.  If 
the  company  is  not  liable  sccording  to  its 
contract,  it  is  not  required  to  pay.  Nor 
does  the  statute  permit  a  recovery  ot  «i- 
pensee  or  added  damages  as  a  mere  eonss- 
quenoe  of  snocees  in  the  suit.  The  question 
whether  the  state  may  so  provide  as  to 
prior  contracts  is  not  before  ns,  and  ws 
express  no  opinion  upon  It, 
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Tlia  aUtnta  ii  ftimed  not  at  the  rfgbta 
Mcared  by  tlie  contract,  but  at  dUhoneHt 
metboda  emploTed  to  defeat  them,  llie  ad' 
ditiooal  liability  ia  attached  to  bad  fatth 
alone.  Thtt  is  the  neceseary  effect  of  the 
pTorlao.  It  !■  only  wben  it  ia  "made  to 
appear  to  the  court  or  jury  trying  the  eaae 
that  the  refusal  to  pay  said  loas  waa 
In  good  faith"  that  the  added  recovery  may 
be  had.  It  nuat  also  appear  that  aueh 
refusal  Inflicted  "additional  expense,  loss, 
or  injury"  upoD  the  policy  holder,  and  it 
ia  tbis  further  expense,  Iosh,  or  injury  that 
measures  tbe  amount  to  be  allowed,  which 
il  not  to  exceed  25  per  cent  of  the  liability 
«B  the  policy. 

It  cannot  be  said  that  this  effort  to 
lademnity  for  the  injuries  which  would  be 
auatained  through  perverse  methods  and 
through  an  abase  al  the  privileges  accorded 
to  honest  litigants  Imposed  a  burden  upon 
tbe  enforcement  of  the  contract.  Neither 
tbe  eontract  nor  the  existing  law  which 
entered  into  it  contemplated  oontests  pro- 
moted in  bad  faith,  or  justified  the  tuflie- 
tion  of  losa  by  such  means.  The  state  waa 
entitled  at  all  timea  to  take  proper  meas- 
ures to  prevent  the  perversion  of  Its  legal 
macblnety,  and  there  was  no  denial  or  bur- 
dening, in  any  proper  sense,  of  the  existing 
remedies  applicable  to  the  contract  by  the 
'demand  that  they  be  availed  of  bona  fide. 

But  we  are  asked  to  look  behind  tbe  lan- 
guage of  tbe  statute  and  to  assume  that  its 
effect  Is  to  Impose  tbe  addittonsl  liability 
in  tbe  absence  of  bad  faith.  That  is,  we 
are  to  take  the  statute  aa  including  what 
It  expreaaly  excludes, — aa  allowing  what  it 
•zplleltlj  deniea.  The  act  does  not  make 
tiie  mare  refusal  to  pay  sufficient  evidence 
«f  bad  faith,  so  as  to  justify  the  added 
recovery;  it  requires  that  tbe  bad  fsith  be 
•hown,  and  that  the  consequent  additional 
Iocs  be  ahown.  And  the  state  eourt  so 
«0UBtrued  the  statute  in  the  application 
that  was  made  of  it  in  the  present  ease. 

Tbe  trial  court  adjudged  that  tbe  refusal 
of  the  company  to  pay  the  amount  of  the 
poliey  was  not  In  good  faith,  and  the 
•mount  allowed  waa  determined  to  In  a 
reasonable  eompenaation  for  the  resulting 
damage.  The  evidenoa  before  the  court — 
save  a  small  portion  of  it — is  not  in  tlie 
ncord.  The  fact  must  k>e  taken  to  be  as 
found.  The  statute.  Judged  by  ita  provi- 
alons  aa  they  have  been  construed  and  ap- 
plied, cannot  be  regarded  as  an  impairment 
of  tbe  obligation  of  the  contract 

Judgment  aiBrmed. 
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STATE  OF  ARKANSAS.    (No.  127.) 
E.  L.  QANNAWAY,  Plff.  in  Err, 

STATE  OF  ARKANSAS.     (No.  128.) 
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The  business  of  traveling  from  plaee  to 
place,  taking  orders  and  transmitting  them 
to  a  nonresident  manufacturer  for  articlea 
to  be  delivered  in  fulfllment  of  such  orders, 
and  which  are  in  fact  shipped  in  interstate 
eommcrce  and  deiivsred  to  the  persons  who 
ordered  them,  or  the  business  of  making 
such  deliveries,  cannot,  consistentlT  with 
tbe  commerce  clause  of  the  Federal  Con- 
stitution, be  subjected  to  a  license  tax,  as 
ia  attempted  bj  Ark.  act  April  1,  1900,  p. 
282,  and  anch  statute  cannot  be  sustained  aa 
a  valid  exercise  of  the  iiollce  power  of  tbe 
atate  to  tax  the  occupation  of  peddlcra,  be- 
cause it  defines  peddlers  in  such  a  way  as  to 
Include  persons  engaged  in  business  of  thia 
character,  and  taxes  them  aa  such. 

lEO.    Note.— For  otber  cues,    i 
Cent.  DIE-  I  Ul:    Dea  Dla.  I  Cfl.* 

For  othar  dstlnltlana,  •«  Words  and  Pbiaaea, 

VOL  n  pp.  uao-tan ;  m.  i.  p.  too.} 

[Nos.  127  and  123.] 
Argued  January  SO  and  21,  1913.    Decided 

February,  24,  1913. 

IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Arkansaa  to  review  judgment* 
which  affirmed  judgments  of  the  Union  Cir- 
cuit Court,  affirming  convictions  before  a 
justice  of  tbe  peace  of  Union  county,  of 
▼iolating  tbe  peddling  statute.  Beveraed 
and  remanded  for  further  proceedings. 
See  same  ease  below,  SB  Ark.  4S4,  180 

8.  w.  sae. 

Tbe  facts  are  stated  In  the  opinion. 

Mr.  John  Merrick  Moore  for  plaintiSa 

Mr.  Wllllan)  H.  Rector.  Aasistant  At- 
torney General  of  Arkansaa,  Mr.  Hal  L. 
Norwood,  Attorney  General  of  Arkanaaa, 
and  Messrs.  T.  M.  Mebaffy  and  Charles  C. 
Bald  for  defendant  In  error. 

8 

Mr.  Justice  Day  delivered  the  opinion  dp 
tbe  court: 

The  plaintiffs  in  error  were  convicted  vb- 
der  a  law  of  the  atate  of  Arkansas  approrad 
April  1,  1909,  undertaking  to  rt^late  the 
sale  of  lightning  rods,  steel  stove  ranges, 
clocks,  pumps,  and  vehielea  in  the  several 
eoonties  of  the  state.  Tbe  judgment  of  oon- 
vlction  waa  affirmed  (DC  Ark.  464, 130  S.  W. 
C69),  and  tlie  case  is  here  upon  questiana 
rlaln(  under  the  Federal  Conatltutioa.  S 
Tbe  aet  provides;  T 

"Section    1.  That   hereafter,    before   v^ 
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{MTSon,  althar  a«  ownar,  nuuiufMturer,  or 
■gent,  iball  tntvel  over  and  througli  any 
Mnn^  and  peddh  or  aell  Any  lig:htiiing  rod, 
cUel  ttova  rKQgB,  dock,  pnmp,  buggy,  coj' 
riage,  or  other  vehicle,  or  either  of  (aid 
■rttelee,  he  tball  procure  k  licenn,  u  here- 
inafter provided,  from  the  eounty  clerk  of 
■ueh  county,  authoriiing  nioh  peraon 
conduct  inch  hugineM. 

"Section  2.  That  before  any  penon  aball 
travel  over  or  through  any  county  and  ped- 
dle or  Mil  any  of  tlie  artidea  mentioned 
above,  be  ihall  pay  Into  the  county  tTcaaury 
of  inch  county  the  inm  of  two  hundred 
((200)  doUari,  talcing  the  receipt  of  the 
traaaurer  therefor,  which  receipt  shall  ataU 
for  what  purpoM  the  mon^  waa  paid.  The 
county  clerk  of  auch  county,  upon  the  pre- 
Mntation  of  eneb  receipt,  aball  take  up  tbi 
•ams,  and  iaeue  to  lueh  peraon  a  eertificala 
or  llcenae,  authorizing  lueh  person  to  travel 
over  auch  county  and  aell  such  articlea  or 
article  tor  a  period  of  one  year  from  the 
lat  day  of  January  preceding  the  date  of 
•Bch  license. 

"Section  3.  Any  person  who  aball  travel 
over  or  through  any  county  in  this  atat* 
and  peddle  or  lell,  or  otTer  to  peddle  or 
■ell,  any  of  the  above  annmerated  articles 
without  flrat  procuring  the  license  herein 
provided  for,  aball  be  daamed  guilty  of  a 
misdemeanor,  and  upon  oonviction  ahall  be 
fined  in  any  sum  not  less  than  two  hun- 
dred (1200)  dollars  nor  more  than  five  hun- 
dred  (tSOO)   dollars. 

"Section  4.  That  any  peraon  wbo  ahall 
baval  over  or  throiigh  any  county  In  this 
atat^  and  peddle  or  sell  any  of  the  article* 
mentioned  above,  shall  be  deemed  and  held 
to  be  a  peddler,  under  the  proviiiona  of  this 
•at"     [Acts  1S09,  p.  EB2.] 

The  caae  was  considered  upon  an  agreed 
statement  of  facta,  of  which  the  following 
la  an  abridgment : 

The  Range  Company,  a  corporation  organ- 
glsed  under  ths  laws  of  Missouri,  with  its 
•  principal  offices  and  factory  *at  St.  Louis, 
manufaeturea  ranges  which  are  sold  by 
traveling  saleamen  in  the  United  States, 
and,  among  other  plaeea,  in  the  counties  of 
Arkanaaa.  The  business  is  conducted  in 
Union  and  other  counties  in  Arkansaa  as 
folkiirs:  R.  L.  Sutton,  an  employee  of  the 
Bange  Company,  and  division  superintend- 
ent, baa  general  supervision  of  the  com- 
pany's business  in  that  district,  with  four 
other  employees,  two  known  as  sample  men 
or  salesmen  and  two  as  delivery  men,  under 
bis  direction.  The  employees  are  paid  stipu- 
lated compensation  for  their  services,  and 
nona  of  them  have  any  financial  or  mone- 
tary intereat  in  the  property  of  the  com- 
pany in  Union  eount7,  or  In  the  sales  or 
prooeeda  of  aales  made  by  them  in  that 


county  or  elsewhere  in  Arkansas,  other 
than  the  eompenaation  above  referred  to. 
The  aalesmen  are  furnished  with  a  sample 
range  and  a  wagon  and  team,  and  are  sent 
Into  such  territory  in  Union  or  other  aoun> 
tiea  of  Arkansas  as  may  be  designated  by 
Sutton,  to  solicit  orderi  for  ranges.  Whera 
orden  are  taken  the  purchaser  signs  a  note 
providing  for  the  payment  of  the  purohaae 
price.  The  note  or  order  contains  a  etipu- 
latlon  that  it  shall  be  void  aa  against  the 
purchsaer  in  the  event  the  oompany  fails 
te  deliver  the  range  ordered  within  six^ 
daya  from  date.  All  orders  so  taken  are 
forwarded  te  Sutton,  who  investigates  the 
credit  of  the  purcbaaers,  and,  if  found  satia- 
factory,  proceeds  to  have  the  ordera  filled 
within  the  sixty  days'  limit.  Deliveries  are 
made  through  or  by  the  employeea  of  tha 
company  known  aa  delivery  men,  each  of 
nhota  is  furnished  with  a  delivery  wagon 
and  team  by  the  company  for  that  purpose. 
The  ranges,  wagons,  and  teams  are  the  prop- 
erty of  the  company.  The  sample  rangaa 
intrusted  to  the  saleamen  by  the  eompai^ 
are  not  sold  by  them.  Under  no  circun»- 
stances  do  the  salesmen  deliver  to  the  pur* 
chasers  the  ranges  for  which  orders  are 
taken;  under  no  slrcumstances  do  the  d«- 
livery  men  sell  or  offer  to  sell  or  take  or-^ 
ders  for  rangea,  or  deliver  any  range*  others 
than  those  ^or  which  orders  have  prevloua-* 
ly  been  taken  by  the  saleamen.  All  rangea 
ordered  and  manufactured  are  shipped  in 
carload  lota  to  Union  and  other  counties, 
each  car  conteining  sixty  separate  rangea, 
and  being  consigned  by  the  company  to  it- 
self, in  care  of  Sutton,  its  employee.  At 
the  end  of  eaeb  month  Sutton  letttea  witb 
the  company's  employeea,  aaleamen  and  de- 
livery men,  and  aenda  their  reports  and  bia 
own  report  to  the  company,  together  witli 
all  notes  taken  by  the  salesmen  during  tha 
month,  and  all  cash  in  hand  over  CSOO, 
which  amount  is  retained  as  expense  money. 
A  carload  of  ranges  was  thus  shipped 
from  St.  Louis  to  Eldorado,  Arkansas,  for 
the  purpose  of  filling  orders  previously  aa- 
cured  by  the  soliciting  agents  or  traveling 
talesmen.  Upon  ths  arrival  of  the  car  at 
Dorado  the  ranges  were  taken  therefrom, 
loaded  on  delivery  wagons,  and  delivered 
by  the  delivery  men  to  purchasers  In  the 
precise  shape,  form,  condition,  and  pack- 
ages in  which  they  were  delivered  to  tha 
common  carrier  at  St.  Louis. 

waa  agreed  that  Gannaway  waa  a 
salesman  of  the  Range  Company,  and  had 
exhibited  sample  ranges  and  solicited  and 
taken  orders  and  secured  notes  for  them, 
and  that  Crenabaw  acted  as  a  dellTery  man 
and  delivered  ranges  to  parties  in  Union 
county,  wbo  had  previoualy  given  orders  t* 
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This  law  1«  attacked,  and  the  conviction 
of  Crenshaw  and  Gannnwaj  alleged  ti 
nolanful,  beoauae,  among  otber  reasona, 
Uw  imposes  a  direct  burden  upon  interstate 
commerce,  exclusively  within  Federal  con- 
trol, and  therefore  heyond  the  power  of  the 
ttate  to  regulate.  Under  the  facts  which 
we  have  stated  and  upon  which  the  court 
below  decided  the  case,  we  think  the  law 
applicable  to  the  present  situation  ia  well 
■ettled  hj  previa  us  decisians  of  this  court. 
The  leading  case  is  RobbiUB  v.  Taxing 
Diet.  120  U.  S.  4S0,  30  L.  ed.  694,  1  Inters. 
I  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  692,  in  which 
■  it  va*  undertaken  in  the*  state  of  Tennes- 
see to  Impose  by  statute  a  license  tax  upon 
drummers  and  persom  not  baving  a  regular, 
licenaed  house  of  business  in  the  taxing  dis- 
trict, offering  to  sell  or  selling  gooda,  wares, 
or  merchandise  by  sample.  Robbins  wai 
a  resident  of  Cincinnati,  Ohio,  and  was  con- 
Ticted  of  having  oSered  for  sale  articles  of 
merchandise  belonging  to  a  firm  in  Cii 
nati,  to  be  shipped  into  Tennessee,  without 
having  secured  the  license  required  by  stat- 
ute. In  that  ease,  while  this  court  rei^og- 
nized  the  power  of  the  etate  to  pass  inspec- 
tion laws  to  secure  the  due  quality  and 
measure  «f  products  and  commodities,  and 
laws  to  regulate  or  restrict  the  sale  of  arti- 
cles deemed  injurious  to  the  health  or  mor- 
als, the  principle  was  laid  down  that  "the 
negotiation  of  eales  of  gooda  which  are  in 
Another  state,  for  the  purpose  of  intro- 
ducing them  into  the  state  in  which  the 
nc^tiation  is  made,  is  interstate  com- 
merce," and  it  was  held  beyond  the  power 
of  the  state  to  impose  a  license  tax  upon 
the  privilege  of  conducting  such  business. 
Tbat  case  has  been  strictly  adhered  to  in 
this  court  since  its  decision,  and  it  is  only 
necessary  to  notice  a  few  of  the  many  cases 
In  which  it  has  been  applied. 

In  Brennan  v.  Tituaville,  1G3  U.  B.  289, 
S8  L.  ed.  719,  4  Inters.  Com.  Rep.  S58,  14 
Sup.  Ct.  Rep.  826,  an  ordinance  of  the 
atate  of  Pennsylvania  was  held  invalid  as 
imposing  a  tax  on  interstate  commerce, 
where  the  tax  was  sought  to  be  imposed  up- 
on a  manufacturer  of  pictures  residing  In 
Chicago,  baring  his  factory  and  place  of 
business  there,  whose  agents  solicited  or- 
ders in  Pennsylvania  and  other  states  by 
going  personally  from  houM  to  bouse  with 
samples  of  pictures  and  frames.  Upon  the 
receipt  of  the  orders  they  were  forwarded 
to  Chicago,  where  the  goods  were  made,  and 
whence  they  were  shipped  to  the  purciiasers 
in  Pennsylvania  and  elsewhere.  This  court 
reviewed  the  previous  cases  at  length,  and. 
In  the  eourse  of  the  discussion,  said  {p. 
802): 

•"Even  I(  it  be  that  m  are  concluded  by 
tbe  opinion  of  the  aupreme  court  of  tha 


state  that  this  ordinance  was  enacted  in* 
the  exercise  of  the  police  power,  w«  ar« 
still  confronted  with  tbe  difficult  question 
as  to  bow  far  an  act  held  to  be  a  polica 
regulation,  but  which  in  fact  affects  inter- 
state commerce,  can  be  sustained.  It  is 
undoubtedly  true  that  there  are  many  po- 
lice regulations  which  do  affect  interststs 
commerce,  but  which  have  been  and  will  ba 
sustained  as  clearly  within  the  power  of  the 
state;  but  ne  think  it  must  be  considered, 
in  view  of  a  long  line  of  dedsiODs,  that  it 
is  settled  that  nothing  which  is  a  direct 
burden  upon  interstate  commerce  can  bo 
imposed  by  tbe  state  without  the  assent  of 
Congress,  and  that  the  silence  of  Congreaa 
in  respect  to  any  matter  of  interstate  com- 
merce is  equivalent  to  a  declaration  on  ita 
part  that  it  should  be  absolutely  free." 

In  Caldwell  v.  North  Carolina,  187  U.  S, 
622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  228, 
a  taxing  ordinance  of  the  city  of  Greens- 
boro was  held  invalid  as  an  unlawful  inter- 
ference  with  interstate  commerce,  where  « 
portrait  company  engaged  in  making  pic- 
tures and  frames  In  Chicago  sold  them  up- 
on orders  solicited  in  North  Carolina,  ship- 
ping the  pictures  and  frames  in  separata 
packages  to  its  own  agent,  who  placed  th« 
[lictures  in  their  proper  frames  and  de- 
livered tbem  to  the  persons  ordering  them. 
This  was  held  to  be  a  transaction  in  inter- 
state commerce  and  beyond  the  taxing  pow- 
er of  the  state,  and  it  was  held  to  make  no 
difference  that  the  pictures  and  frames  wer* 
shipped  to  the  company  itself  at  Greens- 
boro, where  the  agent  of  the  company  re- 
ceived them  from  the  railroad  at  Its  depot, 
carried  them  to  hia  room  in  Greensboro, 
opened  the  packagea,  took  out  and  assorted 
them,  and  put  them  together,  and  in  thia 
form  delivered  them  to  the  pUTchasers  in 
the  city  of  Greensboro,  who  had  previously 
ordered  them.  Of  this  feature  of  tbe  ease, 
which  bad  been  held  in  the  supreme  court 
of  North  Carolina  to  differentiate  the  case 
from  the  former  cases,  this  court  said  (p. 
632) !  ^ 

"Nor  does  the  fact  that  these  article* g 
were  not  ahipped'separately  and  directly" 
to  each  individual  purchaaer,  but  were  lenl 
to  an  agent  of  the  vendor  at  Greensboro, 
who  delivered  tbem  to  the  purchasers,  de- 
prive the  transaction  of  ita  character  a> 
interstate  commerce.  It  was  only  that  Uie 
vendor  used  two  instead  of  one  agency  in 
the  delivery.  It  would  seem  evident  that. 
If  the  vendor  had  sent  the  articles  by  an 
express  company,  which  should  collect  on 
delivery,  such  a  mode  of  delivery  would 
not  have  subjected  the  transaction  to  state 
taxation." 

In  Beariek  t.  Pennsylvania,  203  U.  S, 
S07,  01  I.,  ed.  295,  27   Su^  Ct.  Sep.   15«. 
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■n  ordlnanoe  «f  tba  borough  of  Sunburj, 
In  ths  itato  of  Pentuylvanift,  wsm  held  in- 
Tklid  which  undertook  to  raalce  it  unlawful 
to  •olicit  on  the  streets  or  by  traveling 
from  house  t<i  bouse,  orders  for  the  sale  or 
deliTerr  at  retail,  of  foreign  or  domestic 
gt>oda  not  of  the  parties'  own  manufacture 
or  production,  without  a  license,  for  which 
>  fee  was  charged.  It  was  undertaken  in 
that  case  to  apply  the  ordinance  to  Reariek, 
who  solieited  orders  for  brooms  which  were 
■bipped  from  Columbui,  Ohio,  to  fill  the 
orders  solicited,  the  brooms  being  ta^ed 
uid  marked  according  to  the  number  or- 
dered, and  tied  together  in  bundles  of  about 
a  dozen  for  Bbipment.  It  was  held  that 
the  brooma  were  apeciflcallf  appropriated 
to  the  keeping  of  contracts  the  fulfilling 
of  which  required  the  transportation  of  the 
brooms  for  delivery  in  interstate  commerce. 
In  Doiier  v.  Alabama,  218  U.  S.  124,  64 
I.,  ed.  B65,  SS  L.R.A.(N£.)  ZM,  30  Sup. 
OL  Rep.  649,  where  pictures  were  sold  to 
be  transported  and  delivered  in  interstate 
commetce,  and  at  the  time  they  were  or- 
deed  an  option  was  taken,  fixing  the  specific 
price  of  a  frame  in  which  the  picture  was 
to  be  delivered,  both  picture  and  frame  be- 
ing manufactured  in  another  state,  and  to 
remain  the  property  of  the  vendor  ontil 
■old,  the  sale  of  the  frame  was  held  to  be 
part  of  a  transaction  protected  by  the  com- 
merce clatise  of  the  Constitution,  although 
the  purchasers  were  not  bound  to  take  the 
frames  unless  tbey  saw  fit.  Applying  the 
Spreviotu  eaaee,  this  court  held  the  license 
■  tax  for 'soliciting  orders  for  the  pictures 
and  frame*  could  not  be  applied  to  persons 
taking  such  orders  to  bo  fulfilled  by  ship- 
ments from  another  state,  which  consti- 
tuted interstate  commerce,  and  which  could 
not  be  taxed  under  the  law  of  the  state. 

Nor  does  the  fact  that  the  law  now  In 
question  was  alleged  to  have  been  passed 
in  the  exercise  of  the  police  power  of  the 
■tate  make  it  lawful.  In  Hannibal  k  St,  J. 
E.  Co.  V.  Husen,  B6  U.  S.  466,  473,  24  L. 
•d.  527,  S31,  this  court  said  that  "tbe  po- 
lice power  of  a  state  cannot  obstruct  for- 
eign commerce  or  interstate  commerce  be- 
yond the  necessity  for  Its  exercise;  and 
under  color  of  it  objects  not  within  its 
•cope  cannot  be  secured  at  the  expense  of 
the  protection  afforded  by  the  Federal  Con- 
•titution."  To  tbe  same  effect.  Walling  v. 
Micbigan,  US  U.  S-  446,  460,  29  L.  ed.  69J, 
096,  6  Sup.  Ct  Rep.  464;  Leisy  v.  Hardin, 
135  U.  S.  100,  108,  34  L.  ed.  128,  132,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ; 
Brennan  t.  Tftusville,  168  U.  S.  802,  303, 
SS  L.  ed.  723,  4  Inters.  Com.  Rep.  OSS,  14 
Bnp.  Ct  Rep.  820. 

In  the  opinion  delivered  for  tbe  majority 
of  the  supreme  court  of  Arkansas,  the  law 


in    question    was   upheld,    notwithstanding 
the    decisions    of    this    court,    which   were 

recognized,  because  of  the  distinguishing 
feature  of  the  ordinance  as  a  valid  exercise 
of  the  police  power  of  tbe  state  in  taxing 
the  occupation  of  peddling,  and  to  Bustain 
that  conclusion  £mert  v.  Missouri,  166  U. 
S.  206,  30  h.  ed.  430,  6  Inters.  Com.  Rep. 
68,  16  Sup.  Ct  Rep.  367,  was  relied  upon. 
In  that  case  a  tax  upon  peddlers  within 
the  state  of  Uissourl  by  a  statute  of  the 
state  by  which  peddlers  of  goods,  going 
from  place  to  place  in  the  state,  were  ts- 
quired  to  take  out  a  license,  was  sustained. 
The  cases  were  fully  oonsidered  by  Mr. 
Justice  Qray,  who  delivered  tbe  opinion  of 
the  court,  and  the  right  tu  tax  peddler* 
from  early  times  in  England  and  AmBrioa 
was  stated,  and  a  history  of  much  of  the 
legislation  given.  The  law  was  sustained 
as  against  the  contention  that  it  violated 
the  interstate  commerce  clause  of  the  Con- 
stitution, because  it  was  shown  that  Gmert, 
who  was  convicted,  carried  the  maohinesS 
with  him  in  a  wagon,  and  apon'making  a7 
sale  delivered  the  machine  to  the  purchaser. 
Be  was  not  merely  soliciting  orders  for 
machines,  but  selling  and  delivering  them. 
Upon  this  ground  the  supreme  court  of  Mis- 
souri and  this  court  placed  Its  decision  (p. 
310),  and  Mr.  Justice  Qray  said  (p.  311) : 
"liie  defendant's  occupation  was  offering 
for  sale  and  selling  sewing  machines,  by 
going  from  place  to  place  in  the  state  of 
Missouri,  In  a  wagon,  without  a  license. 
There  is  nothing  in  the  case  to  show  that 
he  ever  offered  for  sale  any  machine  that 
he  did  not  have  with  him  at  the  time.  His 
dealings  were  neither  accompanied  nor  fal- 
lowed by  any  transfer  of  goods,  or  of  any 
order  for  their  transfer,  from  one  state  to 
another;  and  were  neither  interstate  eom< 
Dterce  in  themselves,  nor  were  they  in  taj 
way    directly    connected    with    such    com- 

In  the  Emert  Cass,  therefore,  there  waa 
no  movement  of  goods  in  interstate  com- 
merce because  of  orders  taken  for  their  sale, 
but  the  specific  articles  carried  about  by 
the  peddler,  and  none  other,  were  sold  and 
delivered  by  him.  In  the  majority  opinion 
of  the  supreme  court  of  Arkansas  the  do- 
finition  of  hawkers  and  peddlers,  as  under- 
stood at  common  law,  was  recognized, — as 
one  who  goes  from  house  to  house  or  place 
to  place,  carrying  bis  merchandise  with 
him,  which  be  concurrently  sells  and  de- 
livers (2  Bouvier's  Law  Diet.  642), — but 
it  was  said  that  the  l^islature  of  Arkansas 
might  define  the  word  "peddlers"  so  as  to 
include  such  as  traveled  from  place  to  place 
and  took  orders  for  goods  from  other  states, 
and  that  such  persons,  hccanse  of  the  stBt> 
ate  declaring  them  so,  were  peddlers,  and 
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liable  to  be  taxed  under  the  Uwfut  exer- 
ciae  o(  tbe  police  pover  of  the  itate.  We 
must  look,  however,  to  the  subetKiice  of 
thing!,  not  the  nftmee  by  which  thej  are 
labeled,  particularly  in  dealing  with  rights 
created  and  canaervEd  by  the  Federal  Con- 
■titntlon,  asd  finding  their  ultimAt«  pro- 
tection in  tiie  decitioDB  of  thia  court.  At 
^oommon  law  and  under  the  statutea  which 

fhan  been  austained  concerning  peddlers, 
they  are  such  as  travel  from  place  to  place, 
■elling  the  gooda  carried  about  with  them; 
pot  Buch  aa  take  ordera  far  the  delivery  ol 
jgooda  to  be  ahipped  in  the  course  of  com- 
merce. Here,  aa  the  facta  show,  the  WJnple 
vangea  carried  about  from  place  to  place 
mre  not  sold.  Ordera  are  taken  and  trane- 
•nitted  to  the  manufacturer  In  another  state 
"(or  ranges  to  be  delivered  in  fulfllraent  of 
diuch  ordera,  which  are  in  fact  ahlpped  in 
•nteratate  commerce  and  delivered  to  tbe 
(teraou  who  ordered  them.  Buaineu  ol 
tUa  oharacter,  aa  well  settled  by  the  deci- 
sions of  this  court,  constitutes  interatate 
eommeroe,  and  the  privilege  of  doing  it 
ouinot  be  taxed  by  the  state. 

It  followa  that  the  judgmenta  of  the 
Supreme  Court  of  Arkanaae  mnat  be  re- 
versed and  the  cases  remanded  to  that  court 
for  further  proceedings  not  inconsistent 
iritb  thia  opinion. 

Seversed. 


im  V.  B.  Ml.) 
P.  L.  ROGERS,  Plff.  in  Err, 

STATE  OF  ARKANSAS.     (Mo.  G76.) 

L.  P.  BARNHIU^  PUT.  in  Err., 

STATE  OP  ARKANSAS.     (No.  677.) 


[Noa.  6TS  and  BIT.] 

Argued  January  21,   1013.     Decided  Feb- 
ruary 24,  1913. 

IN  EBROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  reriew  judgments 
which  sffinaed  convictions  of  the  Greene 
Circuit  Court  of  violating  the  peddling 
atatnte^  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  caM  below,  —  Ark.  — ,  IM  8. 
W.  211. 
Tbe  tacts  are  atated  In  the  opinion. 
Ur.  A.  C.  Eiyon  for  plaintiffs  in  error. 
Mr,  <aurl«a  O.  Beid,  Ur.  Hal  L.  Nor- 
wood, Attorney  General  of  Aikanaaa,  Ur. 
~     Reotor,    AasUtant    Attorn^ 


General,  and  Ur.  T.  U.  Uehaffy  for  defend- 
ant in  error. 

*  Ur.  Justice  Day  delivered  tbe  opinion  off 
tbe  court: 

Tbe  plaintiffa  in  error  were  convicted  of 
peddling  bu^ea  in  Greene  county,  Arkan- 
sas, without  having  paid  the  license  or 
privilege  tax  required  by  an  act  of  the 
Arkansas  legislature  approved  April  1, 
1900,  r^[ulating  the  sale  of  lightning  rods, 
steel  stove  ranges,  docks,  pumps,  and  ve- 
liiclea  in  the  counties  of  that  state.  (The 
provisiona  of  auoh  statute  are  set  out  in 
the  cnse  juet  decided,  Crenahsw  v.  Arkan- 
sas [227  U.  S.  389,  B7  L.  ed.  — ,  33  Sup.  Ct. 
Rep.  2Q4] ) .  The  supreme  court  of  Arkansas 
alBrmed  tbe  judgments  upon  the  authority 
of  Crenshaw  v.  State,  QS  Ark.  464,  130  & 
W.  seg  (—  Art  — ,  144  S.  W.  211),  and 
the  eases  are  here  upon  writ  of  error. 

Tbe  eaaea  were  submitted  upon  an  agreed 
statement  of  facta,  the  gist  of  which  ia  that 
the  Spaulding  Uiutufucturlng  Company,  a 
partnership,  with  its  principal  place  of 
buaioess  and  factory  at  Grinnell,  IowSl, 
manufactures  buggies  and  automobiles  which 
are  sold  directly  to  the  consumer*  through- 
out tbe  United  States.  It  has  no  perma- 
uent  place  of  buaineas  in  Arkansas,  but 
sends  a  force  of  salesmen  or  canvaasers,  in 
charge  of  a  superintendent,  into  Greene  and 
other  counties  of  Arkansas,  who  travel 
about  exhibiting  their  sample  buggies  and 
taking  orders  for  future  delivery.  Where 
orders  are  taken,  a  memorandum  is  signed 
by  tbe  purchaser,  stipulating  for  the  de- 
livery of  the  vehicle  within  a  certain  tima, 
and  a  note  for  tbe  purchase  price  ia  aeeured. 
The  ordera  are  turned  over  to  tbe  luperin- 
tendent,  who,  if  he  finds  the  financial  re- 
eponsibility  of  tbe  customers  aatlafactory, 
transmits  the  orders  to  an  agent  of  the 
company  at  Uemphis,  Tenneaaee,  where  ve- 
hicles of  tbe  company  of  various  gradea  and 
kinds  are  stored.  Vehicles  to  fill  the  ordera 
are  selected,  tagged  with  the  name  of  the 
purchaser,  and  shipped  in  carload  lots  to  a 
place  near  where  they  are  to  be  delivered, 
consigned  to  the  eompany.  An  employeel 
of  the  company,  usually'a  different  person* 
from  the  salesman,  called  a  delivery  man, 
receives  the  vehicles  and  delivers  them  to 
the  respective  purchasers,  no  storage  house 
being  maintained  at  that  point.  It  was 
further  agreed  that  no  vehictea,  save  the 
samples,  which  are  never  sold,  are  brought 
into  or  stored  in  Arkansas,  except  for  the 
purpose  of  delivery  upon  ordera  previously 
taken;  and  no  vehicles  are  aold  other  than 
upon  orders  taken  before  they  are  brought 
into  the  state.  Tbe  plaintiffs  in  error  were 
salesmen  and  transacted  the  buaineas  above 
described. 
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The  maimer  in  wliich  the  bnaineu  of  to- 
liciting  orders  for  and  delivering  vehidea 
waa  done  hy  the  Spkulding  Manuleeturin^ 
Companr  dlffera  in  no  practical  or  nutterikl 
partiraUr  from  that  emplojed  b7  the 
Wrought  Iron  Bange  Compftny  In  the  cue 
jiut  decided  (Crenehaw  t.  Arkaneaa),  In 
bet,  tbe  only  diSerence  ie  tbat  the  rangeB 
were  lUpped  to  the  compan;,  bearing  no 
in«rfci  to  identity  the  purchaaera,  and  were 
delinred  to  the  purclutscrE  by  Uie  dsIiTery 
men  without  diatinction,  while  the  vehicle* 
were  tagged  at  Memphii,  and  upon  arrival 
In  ArkanMU  were  delivered  by  Uie  delivery 
men  to  the  purchasera  whoee  namea  ap- 
peared upon  the  tag*  attached  to  the  ve- 
Uelea.  Iliia  ie  merely  a  matter  of  detail  in 
the  manner  in  wbicb  the  buaineaa  it  oon- 
ducted,  and  does  not  affect  ita  efaaracter. 
The  decieion  in  Crenihaw  v.  Arkaneaa, 
anpra,  haa  dealt  with  precisely  the  eame 
atatute  and  snbetantially  the  tame  fade, 
and  eontrola  the  preaent  caaes. 

The  judgmeitta  of  the  Supreme  Court  of 
Arkaneae  muat  therefore  be  reveraed,  and 
tb*  eaaea  remanded  to  that  court  lor  fur- 
ther proceedinga  not  inconaiatent  with  thle 
opinion. 

B«ver«ed. 

(tu  V.  a.  fu.) 

B.  R.  BACON,  Doing  Buaineaa  aa  Wahaeh 
Elevator,  Piff.  in  Err, 

PEOPLE  OP  THE  STATE  OF  ILLINOIS. 

Comimoi    (I    72*)  — Stam    Taiatiok  — 

Pbopbbtt  ih  TnANBiT. 

1,  Pereonal  proper^  in  transit  in  inter- 
■tate  commerce  may  not  be  aubjected  to 
local  taxation  becanae  tbe  owner  ia  a  reei- 
dent  of  the  atate,  and  Uie  property  ia  with- 
in the  limits  of  the  county  where  the  aa- 
Kument  is  made. 

ncd.  Note.— Tor  otliar  esan,  MS  Commerce 
CaiU  Dl|.  H  Ut-ue :    Dec  DiK.  1  »,•] 

CoNMXBCB  II  72*)— StA-n  Taxation— Pbop- 

KKTT  in  Tbanbh. 

Z.  Grain  shipped  from  southern  and  weat- 
am  atatee  imder  contracta  for  ita  transpor- 
tation to  eaatern  cities,  but  afterwards  pur- 
ehaaed  while  in  transit  by  a  resident  of 
niinoie,  with  the  intent  to  forward  it 
promptly  according  to  the  shipping  con- 
tracta, after  exercising  tbe  privilege  re- 
served therein  of  removing  it  from  the  cars 
at  Chicago  for  inspection,  weighing,  etc., 
ma;  be  assessed  for  local  taxation  while 
BCtnally  in  hia  private  grain  elevator  at 
Chicago,  to  wbich  it  had  been  removed  for 
the  aforesaid  purposes. 

[Ed.    Note.— For   otlier   ckhi. 
Cvl.  Dig.  H  U3-US;    Dec  Dt(.  t  It-*! 

[No.  78.] 

Aigoed  and  submitted  December  B,  1912. 
Decided  February  24,  1913. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  lUinole  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Municipal 
Court  of  the  City  of  Chicago  for  the  reeoT-    . 
ery  of  a  tax.    Affirmed. 

See   same   case   below,   843   111.   SIS,   — 
L.B^(N.S.)  — ,  00  N.  B.  666. 

Statement  by  Mr.  Justice  Hughes:  g 
•  This  is  a  writ  of  error  to  review  a  judg-* 
ment  of  the  supreme  court  of  the  atate  ol 
Illinois,  which  alarmed  a  judgment  for  thv 
amount  of  a  tax  assessed  against  the  plain' 
tiff  in  error  for  personal  property  in  tbe- 
year  1007.  The  contention  that  the  aseess- 
ment  was  in  violation  of  article  I.,  J  Sr 
clause  3,  of  the  Federal  Conatitution,  in 
that  it  waa  laid  upon  a  aubjeet  of  interstatar 
eommeree,  waa  overruled  b;  the  state  ooHrt, 
243  111.  313,  —  LR.A.(N.S.)  — ,  00  N.  E. 
B86. 
The  facta  were  agreed  to,  as  follows: 
"lliat  the  defendant,  E.  R.  Bacon,  bad, 
on  the  let  day  of  April,  1907,  and  for  many 
years  prior  to  said  date,  hia  residence  and 
domlcil  in  tbe  town  of  Lake  View,  in  the 
county  of  Cook,  and  state  of  Illinois;  thai 
tbe  defendant,  E.  R.  Bacon,  on  the  lat  day 
of  April,  1007,  and  prior  thereto,  occupied 
and  controlled  a  certain  private  grain  ele- 
vator known  aa  Wabash  Elevator,  and  that 
the  aaid  grain  elevator  wa*  loeated  at  33d 
and  Waterville  streeta  in  the  town  of  South 
Town,  in  tbe  city  of  Chicago,  eeunty  ol 
Cook,  and  state  of  Illinois;  that  the  only 
pereonal  property  in  the  town  of  Soutit 
Town  owned  by  the  defendant  on  tbe  1st 
day  of  April,  1007,  was  certain  grain  stored 
in  the  said  elevator  above  mentioned,  and 
certain  personal  property  used  by  him  in 
his  business  office  located  at  234  La  Salle^ 
street,  in  the  city  of  Chicago.*lllinois,  and* 
that  the  aaid  buaineaa  offlfe  and  tbe  aaid 
personal  property  uaed  by  said  defendant 
therein  wes  not  then  a  part  of  or  in  any 
way  connected  with  said  grain  elevatorj 
tliat  the  aaid  defendant,  E.  R.  Bacon,  haa 
paid  the  tax  aaaeaaed  on  April  1st,  1007, 
on  all  the  pereonal  property  used  by  him  ia 
his  said  business  office  located  at  £34  La 
Salle  street,  in  the  city  of  Chicago,  Ill^ 
noia;  that  the  aaid  defendant,  E.  R.  Bacon, 
has  paid  the  tax  aaaessed  on  April  lat, 
1S0T,  on  alt  hia  personal  property  located 
in  the  town  of  South  Town,  except  the  taa 
asseaaed  on  the  grain  which  was  stored  ia 
the  said  Wabash  Elevator  on  tlie  1st  day 
of  April,  1907;  that  all  of  said  grain  stored 
in  tbe  said  Wabaab  Elevator  on  the  1st  of 
April,  1007,  waa  aold  to  the  defendant,  E. 
It.  Bacon,  by  various  persons  domiciled  ia 
and  residents  of  various  states  in  the  aouUi- 
crn  and  western  portions  of  the  United 
Statea,  and  that  the  said  persons  wbo  sold 
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tba  laid  grain  to  the  (kid  defendint,  E.  R. 
Bacon,  did,  prior  to  the  laid  lale,  and  the 
•hipmeut  of  uild  grain,  aa  hereinafter  men- 
tloned,  eater  into  «ertain  eontracta  with 
oertaia  railroad  conpsniea  for  the  trans- 
portation ol  laid  grain  to  the  cities  of  New 
york  and  Philadelphia  and  varioiu  other 
dtiea  In  the  eastern  portions  of  the  United 
States,  all  of  said  cities  being  outside  of  the 
■tate  of  IlIinoiB,  in  and  b7  which  said  con- 
tracts the  said  persona  reflsrved  the  right  to 
the  owners  of  the  said  grain  to  remore  said 
grain  from  the  cars  of  the  said  railroad  com- 
panies at  the  eitf  of  Chicago,  Illinois,  for 
the  mere  temporar;  purposes  of  inspecting, 
weighing,  eleaning,  clipping,  drying,  saclcing, 
grading,  or  mixing,  or  changing  the  owner- 
•hip,  consignee,  or  destination  of  said  grain; 
that  after  the  making  of  the  said  contracts 
by  the  original  Tcndors  of  the  said  grain 
and  the  said  railroad  companiee,  the  said 
original  vendors  delivered  to  the  said  rail- 
road companies,  under  and  In  accordance 
wiUi  the  said  contracts,  the  said  grain  for 
transportation  to  said  cities  of  New  Yoric, 
Philadelphia  and  the  said  divers  other  cities 
specified  in  the  said  contracts  of  shipment. 

"That  the  said  E.  R.  Bacon  was,  prior 
to  and  on  April  Ist,  1907,  npresented  in 
|the  cities  of  New  York,  Philadelphia,  and 
•  the  saididivers  other  cities  in  the  said  east- 
ern portions  of  the  United  States  by  rar- 
joua  agents,  by  and  through  vhom  he  dis- 
posed of  grain  and  other  commodities  on 
Oie  eastern  markets,  and  that  all  of  the 
said  grain  above  mentioned  was  purchased 
by  him  as  aforesaid  for  the  sole  and  only 
purpose  of  being  sold  and  disposed  of  by 
and  through  his  said  agents  in  the  afore- 
said eastern  cities,  and  that  the  said  grain 
or  any  portion  thereof  was  not  at  any  time 
intended,  by  said  original  owners  nor  by 
■aid  B.  R.  Bacon,  for  use,  sale,  or  disposi' 
tion  fn  the  state  of  Illinois. 

"That  at  the  time  the  said  grain  wa«  sold 
to  the  said  defendant,  E.  R.  Bacon,  by  the 
■aid  original  Tenders  thereof,  domiciled  in 
and  resident!  of  said  southern  and  western 
portions  of  the  United  States,  his  sole  and 
only  Intention  regarding  the  said  grain 
waa  that  all  of  the  said  grain  should  be 
transported  and  carried  from  the  place  of  its 
said  original  consignment  to  said  railroad 
companies  to  the  said  paints  of  destination 
named  in  the  said  contracts  of  shipment 
entered  Into  between  the  said  original  vend- 
ors of  said  grain  and  the  said  railroad  com- 
panies, as  herainbefore  mentioned. 

"That  the  said  grain  was  sold  to  the  de- 
fddant,  B.  R.  Baeon,  by  the  original  Tend- 
on of  said  grain,  along  with  the  existing 
contracts  of  shipment  betwea  the  said 
original  Tendors  and  the  said  railroad  com- 
panies, and  along  with  the  said  privilege 
of  ramoTing  said  grain  from  the  said  ears 


of  the  said  railroad  eompsaiea,  whieh  said 
prlTll^e  was  reserved  to  the  owner  of  the 
said  grain  in  the  manner  and  for  the  pur- 
poses hereinbefore  mentioned)  that  in  pur- 
snance  of  the  privilege  which  the  defendant,^ 
E.  R.  Bacon,  was  entitled  to  under  said  eon-S 
tracts  of  shipment,*  ss  the  owner  of  said' 
grain,  be  removed  said  grain  from  the  said 
railroad  cars,  and  placed  the  same  In  his 
said  private  Wabash  Elevator,  for  the  sole 
purposes  of  inspecting,  weighing,  cleaning, 
clipping,  drying,  sacking,  grading,  and  mix- 
ing, as  specified  In  said  contracts  of  ship- 
ment, and  not  for  the  purposes  of  changing 
the  ownership,  consignee,  or  destination  of 
said  grain;  and  that  said  grain  remained 
in  said  elevator  tor  only  such  time  as  was 
reasonably  necessary  for  the  purposes  oi  In- 
specting, weighing,  cleaning,  clipping,  dry- 
ing, sacking,  grading,  and  mixing;  and 
that  immediately  after  said  grain  had  been 
inspected,  weighed,  cleaned,  clipped,  dried, 
sacked,  graded,  and  mixed,  it  was  turned 
over  again  to  the  said  railroad  companies 
for  shipment  to  the  said  eastern  ciUcs  in 
accordance  with  the  eaid  provisions  of  the 
said  original  contracts  of  shipment  entered 
into  between  the  Baid  original  vendors  of 
said  grain  and  the  said  railroad  companies, 
and  that  the  said  grain  was  thereupon  for- 
warded by  said  railroad  companies  to  its 
said  original  points  of  destination. 

"That  the  said  grain  so  placed  and  con- 
tained in  the  said  elevator  was  not,  nor 
was  any  part  thereof,  at  any  time  on,  be- 
fore, or  after  the  let  day  of  April,  1007, 
sold  or  disposed  of  or  consumed  in  the  state 
of  Illinois,  but  that  said  grain  and  each 
and  every  part  thereof  was  tranaported  out 
of  said  state  to  the  points  of  destination, 
and   in   the   manner   and   form   aforesaid; 

"That  on  the  let  day  of  April,  1607.  the 
board  of  assessors  of  Cook  county,  Illinois, 
aaseseed  a  tax  against  the  said  B.  R.  Bacon 
on  the  said  grain  contained  in  the  said  Wa- 
bash Elevator  on  the  said  1st  day  of  April, 
1907,  on  a  valuation  of  {5,000,  which  was 
established  by  the  board  of  review,  and 
which  was  equallEed  I9  the  state  board  of 
equalization,  and  that  the  tax  levied  there- 
on against  the  defendant,  E.  R.  Bacon,  for 
the  year  1607,  amounts  to  1360;  which  is 
the  tax  to  recover  whleh  the  suit  Is 
brought;  that  the  defendant  owns  certains 
person al'properly  In  the  town  of  Lake  View,  ■ 
county  of  Cook  and  state  of  IllLnoii,  and 
that  said  personal  property  la  contained  in 
his  said  domicll  and  residence,  and  that  the 
«aid  defendant  has  heretofore  paid  all  ths 
taxes  assessed  on  the  said  personal  property 
on  the  said  1st  day  of  April,  1007,  and  that 
the  said  defendant,  £.  R.  Baeon,  owned,  on 
the  1st  day  of  April,  1907,  no  other  per> 
sonal  proper^  taxable  bj  the  taxing  bodies 
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U^m.  Wftltep  Bacbrocb,  Moritz  Ros- 
«nthRl,  and  Joaaph  W.  Mom*  lor  pl&iutlff 
In  •rroT. 

Ueaan.  Louis  J.  Beluui,  Gnstavaa  J. 
T«tB«,  Bud  Frauds  S.  WiUon  for  defend- 
uite  In  error. 

■  'Ur.  Jiutfcfl  Hnghea,  after  nuMng  th* 
■bore  statement^  delivered  the  opinion  of 

^Um  court; 

■  *Did  tbe  enforcement  of  the  local  tax  upon 
the  grain  in  the  elevator  of  the  plaintiff  in 
error  amount  to  an  uneoaatitutional  inter- 
ference vith  inteiBtate  eomtnereet 

The  Bupreme  court  of  Illiooi*  iraa  of  the 
Tiew  that  If  the  grain  iras  In  tranilt  in 
Interstate  eommeree  it  waa  exempt  from 
local  taxation.  In  Ita  opinion,  that  court 
•aid:  "The  lole  question  presented  hj  thli 
record  is,  waa  the  grain  upon  nhich  the  tax 
was  levied  In  transit  on  April  I,  1S071  If 
it  was  eo  in  transit,  it  was  not  liable  to 
be  taxed  while  passing  through  tbe  state 
to  its  destination.  On  the  other  liand,  if 
it  was  not  in  transit,  but  had  a  situs  in 
this  state,  it  was  subject  to  taxation  under 
state  autlioritj."  In  this  view  of  the  issue, 
the  court  sustained  the  recovery  of  the 
amount  of  the  tax. 

It  is  now  contended,  howerer,  b;  the  de- 
fendant in  error,  that  the  question  thus  de- 
fined was  an  Immaterial  one;  that  even  if 
the  property  was  in  transit,  and  was  the 
subject  of  interstate  commerce,  it  was  nev- 
ertheless liable  to  assessment,  in  common 
with  tbe  other  personal  property  of  the 
plaintiff  in  error,  because  he  was  a  resident 
of  the  state,  and  the  proper^  was  within 
the  limits  of  the  county  where  the  aaaess- 
ment  was  mad& 

This  argument  proceeds  upon  a  miscon- 
wptlon  of  the  ground  upon  wbleh  the  power 
to  tax  articles  actually  moving  in  inter- 
state transportation  is  denied  to  tbe  states. 
That  denial  rests  upon  the  supremacy  of  the 
Federal  power  to  regulate  Interstate  eom- 
meree.  Its  postulate  is  the  necesaary  free- 
dom of  that  commerce  from  the  burden  of 
such  local  exactions  as  are  inconsistent  with 
the  control  and  protection  of  that  power. 
The  fact  that  such  a  burden  is  sought  to 
be  imposed  by  the  state  of  the  domlcll  of 
the  owner,  upon  property  moving  In  inter- 
state commerce,  creates  no  exception.  Iliat 
atate  enjoys  no  prarogative  to  malce  levy 
upon  such  property  passing  through  it,  be- 
cause  it  may  belong  to  ita  citizens.  They, 
S  as  well  as  others,  are  under  the  shelter 
•  of  the  commerce  *elause.  The  question  is 
4rianuln«d  not  by  tbe  residenea  of  the  owa- 
Yt  bat  by  the  nature  and  sffeet  of  the  par- 


ticular state  action  with  respect  to  a  sub- 
ject which  has  come  under  the  sway  of  a 
paramount  authority. 

This  is  clearly  shown  by  the  reasoning 
of  the  decisions  which  define  the  limits  of 
the  state  taxing  power  with  respect  to 
property  about  to  leave  the  state  of  its 
origin,  or  while  it  is  on  its  way  to  its  des- 
tination in  another  state.  In  Co*  r.  Errol, 
116  U.  S.  S17,  29  L.  ed.  TIB,  S  Sup.  Ck 
Rep.  475,  the  question  was  whether  the 
products  of  a  state  (in  ttiat  caso  timber 
cut  in  tbe  forests  of  New  Hampshire], 
though  intended  for  exportation  to  another 
state,  and  partially  prepared  for  that  put- 
pose  by  being  deposited  at  a  place  or  port 
af  shipment,  was  liable  to  be  taxed  lilce 
other  property  within  tlie  stato.  The  claim 
of  Immuni^  by  reason  of  the  fact  that  it 
was  owned  by  Donreeidents  was  at  onco  dis- 
posed of.  "If  not  exempt  from  taxation  for 
other  reasons,"  said  the  court  {id.  p.  SM), 
"it  oanuot  be  exempt  by  reason  of  being 
owned  by  nonresidents  of  the  state.  We 
take  it  to  be  a  point  settled  beyond  alt  con- 
tradiction or  question,  that  a  state  has  ju- 
risdiction of  all  persons  and  things  within 
Its  territory  which  do  not  belong  to  some 
other  jurisdiction."  Tbe  case  wss  put  upon 
the  same  basis  as  tliovgh  the  timber  had 
been  owned  by  residents  of  New  Hampshire, 
and  the  question  waa  treated  as  Iteing  one 
with  respect  to  the  point  of  time  at  whieh 
goods  produced  within  the  state,  which  are 
the  subject  of  exportation  to  another  state, 
cease  to  be  liable  to  state  taxation.  It  was 
concluded  that  these  articles  could  be  taxed 
by  tbe  state  until,  but  not  after,  they  had 
been  actually  started  in  the  course  of  trans- 
portation to  another  state,  or  had  been  com- 
mitted to  a  carrier  for  that  purpose. 

The  court  aaid:  "This  questian  does  not 
present  the  predicament  of  goods  in  course 
of  transportation  through  a  state,  though 
detained  for  a  time  within  tbe  state  by  low 
water  or  other  causes  of  delay,  as  was  tiieS 
ease  of  tbe'loga  cut  in  the  stato  of  Maine,!^ 
tbe  tax  on  which  was  abated  by  the  supreme 
court  of  New  Hampshire.  Such  goods  are 
already  In  the  course  of  commercial  trans- 
portation, and  are  clearly  under  the  protec- 
tion of  the  Constitution.  And  so,  we  think, 
would  tbe  goods  in  question  be  when  ac- 
tually started  in  the  course  of  transporta- 
tion to  another  state,  or  delivered  to  a  car- 
rier for  eueh  transportation."    </<!.  p.  825.) 

After  pointing  out  tbe  importance  of 
clearly  defining,  so  as  to  avoid  all  question, 
the  time  when  state  jurisdiction  over  the 
commodities  of  commerce  begins  and  ends, 
and  after  commenting  on  the  establisbed 
rule  as  to  the  power  of  taxation  with  re- 
spect to  goods  which  had  come  to  their  place 
of  rest  within  the  state,  tor  disposal  and 
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lue  (WoodroS  v.  pArhun,  8  Wftll.  123,  19 
L.  t&.  382;  Brown  *.  Houatoa,  114  U.  8.  OZZ, 
EB  L.  ed.  267,  5  Sup.  Ct.  Rep.  lOQl),  the 
oonrt  thai  rettated  Jti  concluBion,  in  lan- 
guige  applicable  generall;  to  the  product! 
of  the  atatc  without  distinction  with  re- 
■pect  to  ownenbip  tsj  retidents  or  nonreai- 
dent*:  "But  no  deflnita  rule  hu  been 
adopted  with  regard  to  tlie  point  of  time 
at  whieli  the  taxing  power  of  the  state 
eessea  «•  to  gooda  exported  to  a  foreign 
eountrj  or  to  another  *tate.  What  w«  have 
already  said,  however,  in  relation  to  the 
product!  of  a  atata  intended  for  exportation 
to  another  atate  will  Indieate  the  riew 
whioh  •eemi  to  n*  the  lound  one  oa  that 
■ubject;  namely,  that  auch  goods  do  not 
oeaae  to  be  part  of  the  general  maaa  of  prop- 
orty  In  the  atate,  aubject,  aa  luch,  to  ita  ju- 
riidiction  and  to  taxation  in  the  uinal  way, 
vntil  they  have  been  shipped  or  entered  with 
A  CODUnon  carrier  for  transportation  to  an- 
othar  atate,  or  have  been  started  upon  such 
tiuwportatton  in  a  continuous  route  or 
journey.  We  think  that  this  must  be  the 
tnie  rule  on  the  aubject  It  leems  to  us 
lUtenable  to  hold  that  a  crop  or  a  herd  is 
oxempt  from  taxation  merely  because  it  is, 
by  its  owner,  intended  for  exportation.  If 
^ancb  were  th«  rulo  in  many  states  there 
Hwould  be  nothing  but  the  lands  and  real 
■  estate  to  bear  the  taxes.  Some  of  the  Wcst- 
«m  states  produce  very  little  except  wheat 
and  com,  most  of  which  Is  intended  for  ex- 
portj  and  so  of  cotton  in  the  Southern 
states.  Certainly,  as  long  aa  these  products 
are  on  the  lands  which  produce  them,  they 
are  part  of  the  general  property  of  the 
state.  And  so  we  think  they  continue  to  be 
until  they  have  entered  upon  their  final 
Journey  for  leaving  the  state  and  going  into 
another  state."     {Id.  pp.  S2T,  S28.] 

la  General  Oil  Co.  v.  Grain,  20B  U.  S.  211, 
62  L.  ed.  764,  28  Sup.  Ct.  Rep.  475,  the  own- 
er of  the  property,  which  was  sought  to  be 
nbjeeted  to  an  inspection  tax  in  Tennea- 
•ee,  was  a  Tennessee  corporation.  The  prop- 
erty was  oil  contained  in  the  company's 
tanks  at  Memphis.  It  was  contended  that 
the  oil  in  these  tanks  was  in  transit  from 
the  place  of  manufacture  in  Pennsylvania 
to  the  place  of  sale  in  Arkansas,  and  that 
the  holding  of  it  in  Memphis  was  merely 
for  the  pupose  of  separation,  distribution, 
and  reshipment,  and  was  for  no  longer 
time  than  required  by  the  nature  of  the 
trasineai  and  the  exigencies  of  transporta- 
tion. The  court  considered  the  question 
from  the  etsndpoitit  of  the  general  power  of 
the  state  to  tax.  The  oil  was  held  to  be 
taxable,  but  not  upon  the  ground  that  its 
owner  was  domiciled  in  Tennessee.  It  was 
recognized  that  if  the  oil  were  actually  in 
teansit,  it  would  not  be  taxable.    But  it  was 


found  not  to  be  in  movement  through  the 
state;  it  had  reached  the  deatinatiim  of  its 
flrst  shipment  and  was  held  at  Memphis  for 
the  business  purposes  and  profits  of  tba 
company.  The  principle  applied  was  that 
announced  in  American  Steel  &  Wire  Co. 
V.  Speed,  IDS  U.  S.  SOO,  48  L.  ed.  638,  24 
Sup.  Ct  Rep.  3SS.  See  Kelley  v.  Rhoads, 
1S8  U.  B.  1,  S,  7,  47  L.  ed.  359,  360,  382, 
23  Sup.  Ct.  Itep.  250 :  Diamond  Match  Co. 
V.  Ontonagon,  1S8  U.  S.  82,  03-96,  47  L.  ed. 
394.  3S8-400,  23  Sup.  Ct.  Rep.  286. 

We  come,  then,  to  the  question  whether 
the  grain  here  involved  was  moving  in  in- 
terstate commerce,  so  that  the  imposition 
of  the  local  tax  may  be  said  to  be  repug- 
nant to  the  Federal  power.  5 
*  The  following  facts  are  shown  by  the? 
agreed  statement: — The  grain  had  bean 
shipped  by  the  original  owners,  who  were 
reeidents  of  southern  and  western  etates, 
under  contracts  tor  its  transportation  to 
Xcw  York,  Philadelphia,  and  other  eastern 
cities,  which  reserved  to  the  owners  the 
right  to  remove  it  from  the  cars  at  Chicago 
"for  the  mere  temporary  purposes  of  in- 
specting, weighing,  cleaning,  clipping,  dtj- 
ing,  sacking,  grading,  or  mixing,  or  chang- 
ing the  ownerahip,  consignee,  or  deatinik- 
tion"  thereof.  While  the  grain  was  in  tran- 
sit it  was  purchased  by  Bacon,  the  plaintiff 
in  error,  who  succeeded  to  the  rights  of  the 
vendors  under  the  contracts  of  shipment. 
Ha  was  represented  at  the  points  of  destina- 
tion by  agents  through  whom  ha  disposed 
of  grain  and  other  commodities  on  the  east- 
ern markets,  and  tlic  grain  in  question  was 
purchased  by  him  solely  for  the  purpose  of 
being  sold  in  this  way,  and  with  the  inten- 
tion to  forward  it  according  to  the  shipping 
contracts ;  it  was  not  his  intention  to  dis- 
pose of  it  in  Illinois.  Upon  the  arrival  of 
the  praitt  in  Chicago,  Bacon  availed  himself 
of  the  privilege  reserved  and  removed  it 
from  the  cars  to  his  private  elevator.  This 
removal,  it  is  said  in  the  agreed  statement 
of  tacts,  was  for  the  sole  purposes  of  in- 
specting, weighing,  grading,  mixing,  etc., 
and  not  for  the  purpose  of  changing  its 
ownership,  consignee,  or  destination.  It  is 
added  that  the  grain  remained  in  the  ele- 
vator only  for  such  time  as  was  reason- 
ably necessary  for  the  purposes  above  men. 
tioned,  and  that  immediately  after  these 
had  been  accomplished  it  was  turned  over 
to  the  railroad  companies,  and  was  for- 
warded by  them  to  the  eastern  cities,  in  ac- 
cord anoe  with  the  original  contracts  of 
transportation.  Ko  part  of  the  grain  waa 
sold  or  consumed  in  Illinois.  It  was  while 
it  was  in  Bacon's  elevator  in  Chicago  that 
it  was  included  in  the  assessment  as  a  part 
of  his  personal  property. 

But  neither  the  fact  that  the  grain  had 
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*eome  from  outside  tlie  Btit«,  nor  the  Jnten- 
iP  tion  of  tbe  owner  to  Hud  It  ta^nother  atate, 
And  there  to  dispoM  of  it,  ea.n  b«  deemed 
eootrollin^  when  the  taxing  poirer  of  tbe 
•tate  of  Illinoia  ia  concerned.  Tbe  property 
wu  held  by  the  pUIntitT  in  error  In  Clii- 
eago  for  hie  oifn  pnrpoiei  and  with  full 
power  of  dUpoeition.  It  wbj  not  being 
actually  transported,  and  it  wai  not  held 
by  carriers  for  transportation.  The  plain- 
tiff in  error  had  withdrawn  It  from  the 
earrlera.  The  purpoie  of  the  withdrawai 
did  not  alter  the  fact  that  it  had  ceaeed 
to  be  transported  and  bad  been  placed  in 
kis  hands.  He  had  the  privilege  of  con- 
tinning  tbe  traneportation  under  the  ahip' 
{ring  contracts,  but  of  this  be  might  avail 
himaelf  or  not,  as  he  chose.  He  might  sell 
the  grain  in  Illinois  or  forward  it,  as  he 
■aw  fit.  It  was  in  his  poseeesion,  with  the 
eontrol  of  abaolute  ownership.  He  intended 
to  forward  the  grain  after  it  had  been  in- 
■pected,  graded,  etc.,  but  this  Intention, 
while  the  grain  remained  in  his  l;eeping, 
and  before  ft  bad  been  actually  committed 
to  the  carrier*  for  transportation,  did  not 
malce  it  immune  from  local  taxation.  He 
bftd  eetablfshed  a  local  facility  in  Chicago 
for  his  own  benefit,  and  while,  through  its 
•mpl^ment,  the  grain  was  there  at  re«t, 
tbere  was  no  reason  why  it  should  not  be 
iadnded  with  his  other  property  within  the 
•tate  in  an  aseesament  for  ta<ration  which 
was  made  In  the  usual  way,  without  diB- 
erimlnatton.  Woodruff  t.  Parham,  8  Wall. 
123,  IS  L.  ed.  382;  Brown  v.  Houston,  114 
V,  6.  822.  29  L.  ed.  257,  6  Bup.  Ct.  Sep, 
10»1;  Cos  T.  Errol,  110  U.  8.  517,  2»  L.  ed. 
715,  «  Sup.  Ct.  Sep,  47B;  Pittsburg  A  S. 
Goal  Co.  V.  Bates,  15fl  U.  S.  577,  39  L,  ed. 
S3S,  6  Inters.  Com.  Hep.  30,  15  Sup, '  Ct. 
Sep.  415;  Diamond  Match  Co.  t.  Ontona- 
gon, 188  U.  S.  82,  93-98,  47  L.  ed.  394,  398. 
400,  23  Sup.  Ct.  Hep.  286;  American  Steel 
ft  Wire  Co.  ».  Speed.  102  U.  S.  500,  48  T. 
•d.  638,  24  Snp,  Ct,  Rep,  366;  Oeneral  Oil 
Co.  T.  Grain,  209  U.  S.  211,  62  L.  ed.  754, 
28  Snp.  Ct.  Rep.  475. 

Tbe  question,  it  should  be  obaerred,  ia  not 
with  respect  to  the  eitent  of  the  power  of 
Congress  to  regulate  interstate  commerce, 
but  whether  a  particular  exercise  of  state 
poiver.  in  view  of  its  natAire  and  operation, 
mnat  be  deemed  to  be  In  eonfliet  with  this 
paramount  authoritv.  Americnn  Ptect  !i 
Wire  Co.  T.  Speed,  i92  U.  S,  pp.  521.  522, 
48  L.  ed.  548,  647,  84  Sup.  Ct.  Rep.  3flS, 
■  Thus,  goods  within  the  state  may  be  made 
•  the  subject  of  a  •nondiaeriminatory  tax, 
thouf>h  brought  from  another  state,  and  held 
by  the  consignee  tor  sale  in  the  oripiTTnl 
packages.  Woodruff  *.  Farham,  8  Wall, 
123,  10  L.  ed.  362.  In  Brown  t.  Houston, 
114  U.  S.  822,  29  I.  ttd.  SST,  8  Sup.  Ct. 


Rep.  1091,  the  coal  on  whieh  tbe  local  tax 
waa  snstalned  had  not  been  unloaded,  but 
wa«  lying  in  the  boats  in  whioli  it  had  been 
brought  into  the  state,  and  from  which  it 
waa  offered  for  sale.  In  Pittsburg  t  S.  Coal 
Co.  T.  Bates,  150  U.  8.  677,  SS  L.  ed.  S38, 
6  Inters.  Com.  Rep.  30,  15  Sup.  Ct  Rep. 
415,  coal  had  been  shipped  from  Pittsburg 
to  Baton  Rouge  in  barges  which,  to  accom* 
modate  the  owner's  buaioeai,  had  been 
moored  about  0  miles  above  tbe  point  of 
destination.  The  soal,  while  remaining  on 
the  barges  under  these  conditions,  waa  held 
subject  to  taxation.  In  General  Oil  Co.  t, 
Crain,  209  U.  S.  211,  62  L.  ed.  764,  28  Sup. 
Ct.  Rep.  475,  the  oil  which  had  been  brought 
from  Pennsylvania  to  Mempbia,  a  distribut- 
ing point,  was  held  in  tanks,  one  of  which 
was  kept  far  oil  for  which  orders  had  been 
received  from  Arkansas,  Louisiana,  and 
Mississippi  prior  to  tlie  ihipment  from 
Pennsylvania,  and  which  had  been  shipped 
eapecially  to  fill  such  ordera.  Tbe  tank  waa 
marked,  "Oil  Already  Sold  in  Arkansaa, 
Louisiana,  and  Mlaaissippi."  The  local  tax 
upon  this  oil,  which  remained  in  Tennessee 
only  long  enough  {a  few  days)  to  be  prop- 
erly distributed  according  to  the  ordera, 
waa  sustained. 

In  tbe  present  case  the  property  wma  heI4 
within  the  state  for  purposes  deemed  by  tha 
owner  to  be  benefieiaj;  it  was  not  In  actual 
transportation;  and  there  waa  nothing  In- 
eonsiatent  with  the  Federal  authority  in 
compelling  the  plaintiff  In  error  to  tiear 
with  respect  to  it.  In  common  with  other 
property  in  the  state,  hie  share  of  the  ex- 
penses  of  the  local  government. 

Judgment  affirmed. 

(ST  n.  a,  £44.) 

GRAND   TRUNK   WESTERN   RAILWAY 

COMPANY,  PIff.  in  Err., 

CITT  OF  SOUTH  BEND  et  aL 

CoDBT§  ((  399')— Ebbob  to  Statx  Coubt— 
Scope  of  Revibw— Iupaibino  Contbact 
Obuqatiorb. 

1.  Whether  the  repeal  of  so  much  of  a 
municipal  ordinance  granting  traelrag* 
riglits  in  a  city  street  to  a  railway  company 
as  relates  to  double  tracka  waa  presump- 
tively a  reasonable  exercise  of  tbe  police 
power  or  a  legislative  Impairment  of  the 
contrnct  ordinsnce  ia  a  question  which  the 
Federal  Supreme  Conrt,  on  writ  of  error 
to  a  state  court,  mnst  decide  for  Itself,  In- 
dependently  of  the   decisions   of   the   atat« 


Municipal  Cokpohationh  ({{  880,  eSl*)— 
Stbeetb— i:aB  bt  RailsoaI)— Powbb  o» 
MuniciPAUTx. 

2.  A  municipal  corporation  could,  in  In- 
diana, confer  by  ordinance  trackage  right* 
tn  city  streets  upon  •  railway  company 


*For  ether  cs 


la  topic  *  I  anuaaa  la  Dm:,  ft  Am.  DIta.  ISO?  to  data.  «  Rsp'r  Indeua 
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whoM  charter  prortded  Uiat  th*  Tkilroftd 
migbt  be  built  tlirongli  mnj  citj  that  would 
^Ts  ita  eonuDt. 

[Bd.  Nota.— For  oUin  eaaaa.  Me  Ifiinlclpal  Cor- 
poriUom,  Cant.  Dls-  H  1«H-I4«4:    IMc.   Dls-  H 

tto,  esL'i 

CoKSTTrnTiosAL  Law  (t  134*)— Impaiumo 

CONTBAOT  0BI.1OAH0S9— POUCB    POWKB. 

S.  Bighta  acquired  by  a  railway  companj 
nnder  a  valid  oiunicipal  ordinance  confer- 
ring trackage  righta  in  the  city  atreeta, 
though  aubjeet  to  the  power  of  the  munle- 
ipality  to  paaa  reaaoaable  police  r^ula- 
tiosa,  are  protected  t^  the  contract  clauae 
«t  the  Federal  Conititution  from  deatme- 
tion  by  a  lubsequent  repeal. 

[Ed.  Note.— For  otber  caate,  tee  ConBtltDtlanal 
Law.  Cent.  DIE-  !  W:    Dec.  Dig-  I  U4.*l 
COKBTITOnOBAL   LAW   (S   134*)— lUPAlMlfO 

CONTBACT     OBLiaATIONS     —     MUNItlPAL 

FSANCHJSB— DOUBLK    RAILWAI    XRAOKS 

IK    HnUEEI. 

4.  The  obligationi  of  a  contract  created 
by  a  valid  municipal  ordinance  granting  to 
a  railway  companT  the  right  to  lay  double 
tracka  in  one  of  the  city  atreeta  are  uncon- 
atitutionally  impaired  by  the  lubiequent 
repeal  of  to  much  of  the  ordinance  aa  re- 
late* to  that  part  of  the  etreet  upon  which 
a  aiagle  track  only  has  actually  been  built, 
where  the  franchue  granted  l^  aucb  ordi- 
nance waa  single  ana  specific,  and  wai  ac- 
cepted by  the  company  in  ita  entirety,  and 
the  eompany,  in  reliance  thereon,  acquired 
land  from  the  abutting  ownera  with  a  riew 
to  laying  a  double  track  aa  the  increase  in 
businew  demanded,  and  has  actually  built 
the  donbla  track  for  a  part  of  the  distance. 

[Ed.  Note.— For  otber  cam.  nee  CoasttlatlaDal 
Law.  Cant  Dis-  9  U4;    Dec.  Dls.  I  Ul.-] 

[No.  81.1 

Argned  December  10  and  11,  ldl£.     De- 
cided February  £4,  1B13. 

IN  ERROR  to  the  Supreme  Conrt  of  the 
State  of  Indiana  to  review  a  decree 
which  affirmed  a  decree  of  the  Laporte  Cir- 
cuit Conrt,  Bustaining  a  demurrer  to  the 
bill  Id  a  anit  to  enjoin  a  mnnlcipality  from 
Interfering  with  the  conatrnction  of  rail- 
way tracka  in  a  street.  Reversed  and  re- 
Banded  for  further  proceedings. 
Bee  lame  oaie  below,   174  Ind.  203,  36 

z..r.jl.(N.s.}  &S0,  b9  n.  e.  ses,  QI  N.  E. 


Statement  by  Hr.  Justice  Iiamar; 
*In  1800  a  charter  was  granted  by  the  state 
of  Indiana  to  plaintlfTs  predecessor  in  title, 
whereby  it  was  authorized  to  build  a  rail- 
road from  the  Michigan  line  west  through 
South  Bend  to  the  Illinois  line  In  the 
direction  of  Chicago.  The  city  of  South 
Bend  was  a  stockholder  in  this  company, 
and,  In  li^SS,  paused  an  ordinanee  granting 
the  company  the  right  to  ronstnict  ita 
railrond  through  the  streets  of  the  city,  no 
more  than  one  trade  to  be  laid,  except  that 


the  privilege  waa  granted  to  lay  a  double 
track  along  Division  Street,  from  the  bridge 
over  St.  Joseph's  river  to  Taylor  street. 
The  road  was  constructed  and  a  tingle  trade 
waa  built  in  1871. 

Thereafter,  in  1881,  the  company  acquired 
by  condemnation  and  purchase,  from  abut- 
ting ownera  on  Division  street,  the  right  to 
use  a  atrip  18  feet  in  width  on  which  to 
lay  a  double  track,  and  aoon  afterward 
constructed  the  aame  on  Division  street  tor 
about  halt  the  permitted  distance.  This 
double  track  was  constantly  uaed,  and  In 
1001  the  businesa  of  the  eompany  had  so 
increased  that  it  was  neceasary  to  double 
track  the  entire  line;  and  the  company  had 
BO  built  167  milea  from  Pert  Huron  west- 
ward, and  was  preparing  to  construct  the 
balance  of  the  double  track  on  Division 
street,  when  the  dty,  on  October  14,  1901, 
repealed  so  much  of  the  ordinance  of  18S8 
as  gave  the  right  to  a  second  track  in  Di- 
vision street.  Later,  when  the  work  of  con* 
stiuction  was  begun,  the  mayor  ordered  the 
employees  to  desist,  and  threatened  to  ar- 
rest any  who  should  undertake  to  conatruct 
aueh  double  track. 

The  company  thereupon  filed  a  bill,  a*k-^ 
ing  that  the  city  be  enjoined  from  inter-J 
faring  with  the  building  of  the*  balance  of* 
the  double  track.  It  alleged  that  the  eit7 
was  a  stockholder  in  the  original  eompany 
and  in  one  of  the  successors,  and  knpw  of 
the  acquisition  of  the  18-foot  atrip  In  Di- 
vision street;  that  at  all  timea  It  had  recog- 
nized the  validity  of  the  contract  aa  an  en- 
tirety, and  from  time  to  time  required  the 
railroad  to  incur  expenaei  called  for  there- 
imder,  and  was  estopped  liom  denying  the 
validity  of  the  double  track  privilege. 

The  bill  alleges  that  when  the  ordinanc* 
of  IBQS  was  passed  it  underatood  the  double 
track  could  be  laid  whenever  the  bualneee 
of  the  company  made  it  necessary;  that  in 
consequence  of  the  increase  of  businesa  It 
is  DOW  essential  to  the  successtnl  operation 
of  plaintiff's  freight  and  passenger  businesa 
that  It  should  maintain  a  second  track  in 
Division  street,  as  by  said  ordinance  auth- 
orind;  and  that  to  facilitate  and  accommo- 
date the  present  volume  of  such  traffic, 
said  double  line  "is  particularly  necessary 
because  of  the  fact  that  plaintifTs  freight 
and  passenger  stations  In  South  Bend  are 
located  adjacent  to  Division  atrect,  between 
5t.  Joseph's  river  bridge  and  General  Tay- 
lor street,  and  at  said  station  the  trains, 
both  pasaenger  and  freight,  passing  over 
plaintiff's  road,  have  to  stop  for  train  or- 
ders. The  obstructing  of  the  general  publle 
in  the  use  of  said  street  by  passing  trains 
will  he  much  less  when  two  tracka  are  uaed 
than  it  now  is,  when  nil  trains,  loth  wnj-s, 
have  to  pas*  over  a  single  track;  that  said 
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■treet  la  8Si  feet  wide,  UDd  th&t  there  ie 
ample  room  thereon  for  geaeral  travel  uid 
for  aaid  double  traek." 

The  plaintiff  claimi  tlut  the  "oTi^nal 
ordinance  of  1B66  eonatituted  a  contract  in 
it*  entirety,  ...  Is  irrepealable  by 
•aid  city,  either  In  whole  or  in  part,  and 
that  taid  ordinauoe  oi  repeal  ii  Toid,  as  vio- 
lative of  said  contract  and  plaintiff's  right 
thereunder,  aa  being  in  conflict  nitb  %  10 
of  article  I.  of  the  Constitution  of  the  Unit- 
ed States." 
5  The  oHy  demurred.  Later  It  withdrew 
•  the  demnrrer'and  filed  an  anawer,  Sub- 
Mqnently  it  withdrew  the  anawer  and  flied 
a  general  demurrer,  which  waa  sustained 
by  tha  circuit  court.  On  appeal  the  su- 
preme court  of  Indiana  held  that  there  waa 
no  charge  that  the  city  proposed  to  remove 
the  double  traelc  already  laid,  and  that  the 
pleadings,  properly  construed,  only  involved 
the  right  to  construct  the  balance  of  the 
doublo  trade;  that  even  if  the  ordinance  of 
ises  was  a  contract,  it  did  not  prevent  the 
dty  from  exercising  the  police  power,  and 
■ffinned  the  judgment.  (174  lud.  203,  36 
L.S.A.(N.e.)  8S0,  S9  N.  E.  889,  SI  N.  E. 


Heaara.  G.  W.  Kretslncer  and  A.  B. 
Browiw  for  plaintiff  in  error. 

Messrs.  Harrr  B.  Wair,  Iden  8.  Romig, 
and  Louis  T.  Michener  tor  defendants  in 


^  *lfr.  Jnatiee  Iiamar,  after  making  the 
foregoing  atat«ment,  delivered  the  opinion 
of  the  court: 

In  ISSS  the  city  council  of  South  Bend, 
by  ordinance,  granted  plaintiff's  predecessor 
in  title  the  right  to  lay  a  double  track  over 
a  part  of  Division  street.  The  company 
built  a  single  track  in  1871,  and  a  double 
track  for  part  of  the  way  in  1B81;  but, 
attempting  in  1902  to  extend  it,  for  the 
balance  of  the  authorised  distance,  was 
prwented  from  doing  ao  because  the  dty 
had  repealed  so  much  of  the  ordinance  of 
1868  aa  related  to  double  tracks.  In  the 
record  here  it  appears  that,  in  the  litiga- 
tion which  followed,  the  action  of  the  city 
was  sustained  on  the  ground  that  the  repeal 
was  presumptively  a  reasonable  exer 
iba  police  power,  and  not  a  legialati 
pairment  of  the  contract  ordinance. 

The  aaaignment  of  error  on  this  ruling 
presents  a  question  which  thia  court  is 
bound  to  decide  for  itself,  independent  of  de- 
eiaiona  of  the  state  court.  Northern  P.  R. 
Co.  V.  Minnesota,  208  U.  S.  &Q0,  52  L.  ed. 
S33,  28  Sup.  Ct.  Bep.  341.  In  doing 
is  necessary  first  to  determine  whether  the 
city  had  legislative  authority  to  pass  the 
ordinance;  for,  if  there  was  no  such  powei 
3S  B.  C— 20. 


the  grant  was  void,  and  the  repeal  was  not 
so  much  the  impairment  of  the  obligation 
of  a  contract,  as  the  withdrawal  of  an  as- 
sent to  occupy  the  streets. 

We  are,  however,  relieTed  of  the  neces- 
si^  of  making  any  extended  inquiry  on 
this  primary  question,  because  the  Indiana 
statute  provided  that  the  railroad  might  be 
built  through  any  city  that  would  give  its 
consent  In  a  suit  l^  an  abutting  owner,j^ 
the  supreme  court  of  the  state,  conetruingg 
this  very  ordinance  of  1S6S,  held  that-the" 
city  bad  power  to  pass  it,  "the  laying  out 
and  operating  of  the  railway  being  a  new 
and  improved  method  of  using  the  streets, 
germane  to  its  principal  object"  Dwenger 
V.  Chicago  &  G.  T.  B.  Co.  08  Ind.  IE3.  In 
other  coses  that  court  held  that  the  statuto 
authorized  cities  to  grant  franchises  to  lay 
tracks  in  the  streets;  that  such  an  ordi- 
nance created  that  whieh  is  in  the  nature  of 
a  contract  "which  the  municipality  itself 
cannot  materially  impair."  Williams  v.  Citi- 
zens' R.  Co.  130  Ind.  73,  15  L,R.A.  84,  30 
Am.  St  Bep.  EOl,  20  N.  E.  4DS;  New  Castia 
T.  Lake  Erie  ft  W.  B.  Co.  165  Ind.  24,  £7 
N.  B.  616.  These  rulings  accord  with  the 
decisions  in  other  jurisdictions  and  by  this 
court  in  Louisville  t.  Cumberland  Teleph.  ft 
Tcleg.  Co.  224  U.  S.  649.  56  L.  ed.  934,  32 
Sup.  Ct.  Rep.  S72,  holding  that  an  ordi- 
nance conferring  a  street  franchise,  passed 
by  a  municipality  under  legislative  authori' 
ty,  created  a  valid  contract,  binding  and  en- 
forceable according  to  its  terms. 

2.  If,  then,  the  city  of  South  Bend  waa 
authorised  to  pass  this  ordinance,  which 
granted  an  easement,  the  contract  cannot 
be  impaired  unless,  as  claimed  by  the  de- 
fendant, the  railroad  took  subject  to  a  right 
to  amend  or  repeal,  in  the  exercise  of  tlw 
police  power.  And  many  coses  are  cited 
in  support  of  tbe  proposition  that  the  grant 
of  authority  to  use  the  streets  of  a  city 
does  not  prevent  the  subsequent  paseage  of 
ordinances  needed  for  the  preservation  of 
the  public  safety  and  convenience.  Some 
of  the  eases  turned  on  the  question  oa  to 
the  city's  want  of  legislative  power  to 
make  the  grant  in  the  first  instance.  Others 
held  that  charter  granU  did  not  prevent  tbs 
state  from  subsequently  repealing  franchis- 
es, which,  in  their  operation,  were  injurious 
to  the  morals  or  health  of  tbe  public,  as  In 
the  lottery,  liquor,  and  fertilizer  cases. 
Stone  V.  MisBisaippi,  101  U.  S.  SI4,  25  L.  ed. 
I0T9;  Boston  Beer  Ca  v.  Massachusetts,  97 
U.  S.  2S,  24  L.  ed.  989;  Northwestern 
Fertilising  Co.  v.  Hyde  Park,  97  U.  S.  669, 
24  L.  ed.  1036.  Others  related  to  the  change 
of  paving,  grade,  and  location  of  viaducts. 
All  of  them  recognise  ttte  municipality's 
^control  of  the  use  of  the  streets  by  travelersS 
<p  foot  or  In  vehicles,  aa  well  as  tbe  nsa  bf  • 
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eompaQieH   which   haxa   &   frftnohlM  to  lay 
trtcki  over  which  to  haul  can. 

Undoubtedly  the  railroad  here  took  no 
vetted  intereit  in  the  mainteaaun  ol  tbc 
lawi  or  re^lationa  of  lorM  when  the  or- 
dinance wag  pa«Kd  in  ISflS,  but  tha  rights 
acquired  were  subject  to  the  power  of  the 
muni ci pal it;^  to  paw  reaaonable  regulations 
Beceaaary  to  secure  the  public  aafety. 
Northern  F.  R.  Co.  v.  Minnesota,  Z08  U.  S. 
S83,  S2  L.  ed.  630,  ZB  Sup.  Ct.  Rep.  341.  And 
while  the  franchiu  to  lay  and  uae  a  double 
track  waa  a  contract  which  could  not  be  Im- 
paired, yet,  as  the  police  power  remained 
efficient  and  operative,  the  municipality  had 
ample  authority  to  make  r^ulations  necei- 
■itating  changea  ol  a  natura  which  could 
not  hiTs  lieen  oompelled  if  the  grant  bad 
been  from  it  as  a  private  proprietor.  The 
city  could  tfaeretora  legialato  as  to  croaa- 
ings,  gradei,  character  of  rails,  rata  of 
■peed,  giving  of  signals,  and  the  details  of 
operating  track  and  train,  regulating  the 
nse  of  the  francfaiae,  and  preserving  the  con- 
eurrent  rights  of  tha  publlo  and  the  com- 
pany. And,  as  in  the  viaduct  easM,  it  might 
require  these  tracks  te  ba  lowered  or  elevated 
(Chicago,  B.  A  Q.  R.  Co.  v.  Nebraska,  170 
U.  S.  57,  42  L.  ad.  048,  IB  5up.  Ct.  Rep. 
S13);  or,  the  franchise,  and  not  the  par- 
ticular location,  being  the  essence  of  the 
contract,  the  city,  under  the  power  to  r^a- 
late,  might  compel  tha  company  to  remove 
the  tracka  from  the  center  to  the  aide,  or 
from  the  side  to  the  center,  ol  the  street. 
New  Orleans  Oaaligbt  Co.  v.  Drainage  Com- 
mission, 107  U.  8.  493.  49  L.  ed.  831,  iS 
Sup.  Ct.  Rep.  471;  Macon  Consoi.  Street 
B.  Co.  V.  UacoD,  112  Oa.  783,  38  S.  K  60; 
Atlantic  ft  B.  R.  Co.  T.  Cordele,  128  Oa. 
£Se,  67  8.  E.  493-,  Snouffer  v.  Cedar  Rap- 
ids. 118  Iowa,  2S8   (6),  «2  N.  W.  TB. 

These,  however,  are  examples  of  the  per- 
■tatence  of  the  power  to  regulate,  and  do 
not  sustain  the  validity  of  the  repealing 
ordinance  of  1901,  since  it  it  not  regulative 
o(  the  use,  but  deitnictive  of  the  franchise. 
In  every  case  like  thia,  involving  an  inquiry 
aa  to  whether  a  law  is  valid,  ■■  an  exer- 
JJtion  of  the  police  power,  or  void,  as  im- 
^pairing'the  obligatian  of  a  contract,  the  de- 
termination must  depend  on  the  nature  of 
the  contract  and  the  right  of  government 
to  make  it  The  dilTerence  between  the  two 
elasM*  of  eaaea  is  that  which  reaulte  from 
tlw  want  of  authority  io  Iiarter  away  the 
police  power,  whose  ooBtinned  existence  is 
eisential  to  tha  well-being  of  society,  and 
the  undoubted  right  of  government  to  eon- 
traet  aa  to  some  matters,  and  the  want  of 
power,  when  lueh  contract  it  made,  to  de- 
■trof  or  impair  Ita  obligation.  New  Orleans 
Oa^ght  Co.  T.  Lonlsluia  light  ft  H.  P.  ft 


Mfg.  Co.  110  U.  S.  esO,  SO  L.  ed.  016,  6 
Sup.  Ct.  Rep.  262. 

The  state,  with  its  plenary  control  over 
the  streeto,  had  thia  governmental  power 
to  make  the  grant.  There  was  nothing  con- 
trary to  public  policy  in  any  of  its  terms, 
and  being  valid  and  Innocuous,  the  police 
power  could  not  be  invoked  to  abrogate  it 
as  a  whole  or  to  impair  It  in  part.  Walla 
Walla  V.  Walla  Walla  Water  Co.  172  U.  8. 
17,  43  L.  ed.  348,  19  Sup.  OL  Rep.  77. 
Tracks  laid  in  a  street,  under  legislative 
authority,  become  legalized,  and,  when  used 
In  the  customary  manner,  cannot  be  treated 
aa  unlawful,  either  in  maintenance  or  op* 
eration.  As  said  by  this  court:  "A  rail- 
way over  .  .  .  the  streete  of  the  ci^ 
of  Washington  may  be  authorized  hy  C(m- 
gress,  and  If,  when  used  with  reasonable 
care,  it  produces  only  that  Incidental  incon- 
venience which  unavoidably  follow*  the  ad- 
ditional occupation  of  the  streete  by  Ite 
cars,  with  the  noises  and  disturbances  neo- 
eisarily  attending  their  use,  no  one  can  com- 
plain that  he  is  incommoded."  Baltimore  ft 
P.  H.  Co.  v.  Fifth  Baptist  Church,  108  O.  S. 
317,  331,  27  L.  ed.  73B,  744,  2  Sup.  Ct.  Rep. 
719.  The  inconvenience  consequent  upon  the 
running  of  a  railroad  through  a  city,  under 
state  authority,  is  not  a  nuisance  in  law, 
hut  is  insuperably  connected  with  the  exer- 
cise of  tha  franchise  granted  by  the  state. 
If  the  police  power  could  lay  hold  of  snch 
inconveniences,  and  make  them  the  basis  of 
the  right  to  repeal  such  an  ordinance,  the 
contract  could  be  abrogated  because  of  the 
very  growth  in  population  and  business  the 
railroad  was  intended  to  secure.  S 

*The  power  to  regulate  implies  the  exist-* 
ence,  and  not  the  destruction,  of  the  thing 
to  be  controlled.  And  while  the  city  re- 
tained the  power  to  regulate  the  streete 
and  the  nse  of  tha  franchise.  It  eould  neither 
destroy  the  public  nse  nor  impair  the  pri- 
vate contract,  which,  aa  it  contemplated 
permanent,  and  not  temporary,  structurea, 
granted  a  permanent,  and  not  a  revocable, 
franchise.  Both  the  street  and  the  railroad 
were  arterlea  of  commerce.  Both  wer* 
highways  of  public  utility,  and  both  were 
laid  out  subject  to  the  authority  of  the 
state,  though  the  power  to  regulate  the  use 
of  the  streets  has  been  delegated  to  the 
municipality.  So  that,  while  the  company 
waa  itself  authorised  to  select  the  route  be- 
tween tbe  term  in  ul  pointa  named  in  Uia 
charter,  it  could  not  use  streete  without  the 
consent  of  the  city  through  which  the  line 
ran.  In  determining  whether  they  would 
grant  or  refuse  that  consent  the  municipal 
authorities  were  obliged  to  balance  the  prea- 
ent  and  prospective  inconvenience*  of  hav- 
ing tiajns  operated  throu^  ite  ttrceta 
against  the  advantage  of  liaving  the  railroad 


«o,Googlc 


ISU. 


QRAND  TRUNK  W.  R.  00.  t.  SOUTH  BEND. 


SOT 


■eeeuibU  to  Ite  eitiuma.  It  eould  htm 
refuMd  It*  conacnt,  except  on  tenni: 
eould  bR.Te  forced  the  road  to  the  outskirte 
of  tbe  town,  or  could  hAve  permitted  the 
eomptn;  to  Uy  tiMke  in  the  more  thickl; 
Mttled  parta  of  the  city.  When  such 
•ent  me  once  giTen,  the  coDditian  precedent 
had  been  performed,  &nd  the  street  franchise 
wu  thereafter  held,  not  from  the  city,  but 
from  the  atsta;  which,  however,  did  not 
fer  upon  the  municlpilitj  any  authority  to 
withdraw  that  eonMnt,  nor  wae  there  any 
Attempt  by  the  oouncU  to  reserve 
power  in  the  ordinance  itself. 

It  ia  laid,  however,  that  even  If  the  city 
eould  uoi  prevent  the  use  of  the  rails  al- 
ready laid,  it  eould  repeal  so  much  of  tbe 
ordinance  aa  related  to  that  part  of  tbi 
street  on  which  the  double  track  had  not 
been  actually  built.  But  thii  was  not  a 
grant  of  aeveral  distinct  and  separate  fran- 
Sehises,  where  the  acceptance  and  use  of  one 
rdid  not'neoeiaarily  execute  the  coctract  as 
to  others  not  connected  ivith  the  main  object 
of  the  ordinance,  and  not  at  the  time  di- 
rectly within  the  contemplatiou  of  the  par- 
ties, fearsall  v.  Great  Northern  R.  Co. 
161  U.  B.  073,  40  L.  ed.  847,  16  Sup.  Ct 
Rep.  706.  This  franchise  was  single  and 
apecifle;  and  when  accepted  and  acted  upon 
became  binding, — not  foot  hy  foot,  as  the 
rails  were  laid,  but  aa  an  entirety.  Here 
the  company  not  only  accepted  the  ordi- 
nance and  eonatmcted  the  road,  but,  relying 
on  tbe  franchise,  acquired  from  the  abutters 
by  purehaae  or  condemnation  an  IS-foot 
strip  with  a  view  of  laying  thereon  a  double 
trade  aa  the  increase  in  business  made  that 
neceesaTj.  Subsequently  it  built  the  double 
track  for  a  part  of  the  distance,  and  has  not 
abandoned  or  forfeited  the  right  to  use  the 
balance  of  the  easement  when  needed  for 
tbe  discbarge  of  its  public  duties  as  a  Bar- 
rier. 

The  ordinance  passed  in  pursuance  of  the 
Indiana  statute  was  an  entirety.  When  ac- 
eepted  it  became  binding  In  its  entirety. 
If  the  city  bas  the  right  to  repeat  the  spe- 
cific proTisions  of  the  contract,  it  has  tbe 
like  right  to  repeal  the  more  general  grant 
to  lay  a  single  track.  If  South  Bend  can 
do  so,  every  other  municipality  having 
granted  like  rights,  under  similar  ordi- 
nances, and  affecting  every  line  of  railway 
In  the  conntry,  can  repeal  the  franchise  to 
use  double  or  single  track.  On  the  ground 
of  congestion  of  traffic,  the  etate'a  grant 
and  command  to  operate  a  contiauoua  rood 
eould  ba  nullified  by  municipal  action,  to 
the  destmction  of  great  highways  of  com- 
merce, simitar  in  their  nature  to  the  street 
itaelf.  Saoh  eonsequenees,  though  Improb- 
■Ua,  arc  rendered  Impoaaible  by  the  pro- 


vision of  tbe  Conetitution  of  the  United 
States  prohibiting  the  impairment  of  the 
obligation  of  a  contract  by  legislation  of  a 
state,  whether  acting  through  a  general 
assembly  or  a  municipality  exercising  dele- 
gated legislative  power.  Mercantile  Trust 
&  D.  Co.  V.  Columbus,  203  V.  S.  320,  51  L. 
ed.  202,  27  Sup,  Ct.  Rep.  S3;  New  Orleans 
Gaslight  Co.  t,  Louisiana  Light  &  H.  P.  ft 
Mfg.  Ca  115  U.  S.  650,  29  L.  ed.  616,  6  Sup. 
Ct.  Rep.  262j  City  R.  Co.  v.  Citisens'  Street 
R.  Co.  166  U.  8.  657,  «  L.  ed.  1114,  17  Sup.B 
Ct.  Rep.  663.*  See  also  Hestonville,  M.  t  V.* 
Pass.  R.  Co.  V.  Philadelphia,  89  Pa.  210  (3) ; 
Suburban  Rapid  Transit  Co.  v.  New  York, 
128  N.  Y.  SIO,  620,  28  N.  R.  625;  Asbury 
Park  1  S.  O.  R.  Co.  v.  Neptune  Twp.  73  N. 
J.  Eq.  329-332,  67  Att.  790;  Brunswick  ft. 
W,  R.  Co.  v.  WaycroBB,  91  Ga.  673,  17  S.  E. 
674;  Workman  v.  Southern  P.  R.  Co.  IZft 
Cal.  636,  62  Pac.  ISG,  310;  Africa  v.  Knox- 
ville,  70  Fed.  729;  Burlington  v.  Burlington 
Street  R.  Co.  49  Iowa,  144,  31  Am.  Rep. 
145;  Areata  v.  Areata  ft  M.  River  R.  Co. 
02  Cal.  639,  28  Pac.  670;  Detroit  v.  Detroit 
k  H.  PI.  Road  Co.  43  Mich.  147,  6  N.  W. 
276;  Seattle  v.  Columbia  ft  P.  8.  R.  Co.  8 
Wash.  370,  33  Pae.  1048;  NoblcBville  v.  I«k« 
Erie  ft  W.  R.  Co.  130  Ind.  1,  29  N.  E.  484. 
"Obviously,  upon  the  clearest  considerations 
of  law  and  justice,  the  grant  of  authority  t» 
defendant,  when  accepted  and  acted  upon, 
became  an  Irrevocable  contract,  and  tbe  city 
is  powerless  to  set  it  aside."  St  Louis  v. 
Western  U.  Teleg.  Co.  148  U.  8.  103,  37  In. 
ed.  386,  13  Sup.  Ct  Rep.  486. 

The  defendant  relies  on  Baltimore  v> 
Baltimore  Trust  ft  G.  Co.  186  U.  B.  973,  41 
L.  ed.  lieo,  17  Sup.  Ct.  Rep.  696,  where, 
bowever,  tbe  facts  were  materially  different. 
For  there  tbe  company  had  a  sweeping  grant 
to  lay  double  tracks  through  many  miles  of 
the  streets.  The  city  repealed  the  ordi- 
nance so  far  as  it  related  to  a  short  distance- 
in  a  crowded  part  of  Lexington  street, 
which,  as  appears  in  the  original  record, 
varied  from  48  to  GO  feet  in  width,  the  side- 
walks being  about  11  feet  in  width  and  th» 
roadway  proper  being  about  29  feet  from 
curb  to  curb.  With  double  tracks,  there  was 
only  7}  leet  from  the  curb  to  the  nearest 
rail,  and,  allowing  for  the  overhanging  of 
the  car,  this  space  was  not  wide  enough  t» 
permit  vans  and  large  wagons  to  pass.  At 
I  points  buggies  and  narrow  vehicles 
could  only  pass  by  running  the  wheels  on 
the  edge  of  the  sidewalk.  These  facts  are 
wholly  different  from  the  situatiun  disclosed 
by  this  record,  where  the  sweeping  grant 
conferred  tbe  right  to  lay  a  single  track,, 
but  the  specific  grant  ''immediat«ly  within 
the  contemplation  of  the  parties"  {Pearsall 
V.  Great  Northern  R.  Co.  101  U.  8.  673,  40 
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SL.  ed.  S47,  16  Sup.  Ot.  Rep.  706)  nu  a  dcfl- 
7nlte  franehiM'to  eonBtniot  this  p&rUciilar 
double  track  between  designated  poiots  on 
DivUion  street,  which  ii  82^  feet  wide,  or 
32  feet  wider  than  Lexington  street.  It  is 
admitted  that  a  doubie  track  has  been  actu- 
aUj  used  on  It  for  more  than  twenty  years. 
The  statute  and  the  ordinance  in  the 
Baltimore  Caie  were  also  materially  differ- 
ent from  thoee  here  involved.  The  oourt  de- 
clined to  decide  whether  tlu  council  had  the 
power  to  make  an  irrepealable  ooutraet,  it 
beil^  sufBcient  to  hold  that  the  direction  t« 
lay  but  one  track  for  a  abort  distance  on 
Lezfn^n  atreet  did  not  anbatantially 
ebange  the  terms  of  tbe  contract,  granting 
•uch  very  broad  and  general  right  to  lay 
many  mileB  of  double  track  throughout  tiie 
city.  But,  regardless  of  the  construction, 
there  was  no  Impafrment,  because  of  the 
Important  fact  that  the  legislature  ot  Mary- 
land had  ratified  the  street  ordinance  on 
condition  that  it  might  at  any  time  be 
amended  or  repealed  by  tbe  city  council. 

That  decision,  based  on  eueh  different 
facts  and  on  snch  different  statute  and  ordi 
nance,  Is  not  applicable  here,  where  tha  city 
of  South  Bend  eougbt  to  repeal  a  part  of  a 
street  franchise  granted  in  pursuance  of  a 
state  statute  which,  while  it  authorized  the 
city  to  consent,  reserved  to  it  no  such  power 
to  repeal.  As  said  in  Indianapolis  t.  Indian- 
apolis Gaslight  t  Cidce  Co.  OS  Ind.  402,  such 
a  contract  ordinance  does  not  in  the  least 
restrict  "the  legislative  powers  of  the  city, 
except  that,  as  the  sanctity  of  the  contract 
Is  shielded  by  tbe  Constitution  of  the 
United  States,  It  cannot,  in  the  exercise  of 
its  legislative  power,  impair  its  validity; 
for  it  would  be  a  solecism  to  hold  that  a  mu- 
nicipal corporation  can  impair  the  valid!- 
^  of  a  contract,  when  the  state  which  cre- 
ated the  corporation,  by  its  most  solemn 
acts,  has  no  auch  power." 

The  facts  stated  in  the  complaint,  and  ad- 
mitted by  the  demurrer,  raise  no  preaump- 
gtlon  that  the  repeal  was  the  reasonable  exer- 
•  else  of  the  police  power,  but,  on  the'con- 
trary,  show  that  the  contract  of  1SS8  was 
materially  impaired  by  the  ordinance  of 
IBOl,  in  violation  of  the  provisions  of  art 
I,  g  10,  of  the  Constitution.  The  judgment 
Is  reversed  and  the  case  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinio: 

Mr.  Justice  Day  eonimrs  In  the  reault 
on  the  ground  that  the  facte  stated  in  the 
complaint  and  admitted  by  the  demurrer 
)  DO  presumption  that  the  repeal  was 


and  that  nothing  eUa  Is  necessary  to  ba  d» 
cided.  Mr.  Justice  HafliiM  and  Ur.  Jn»- 
tic*  Pitney  diasant. 


(UT  TJ.  B.  Kt.) 
SOUTHERN  PACIFIC  COMPANT,  Appt, 

T. 

cm  OF  PORTLAND. 

Railboads  <I  7.5"1— rsE  OF  Stbebts— Pow- 

EB   or   MUHTCIPALITT, 

1.  A  mnnicipal  corporation  was  not  lim- 
ited merely  to  naming  the  thoroughfare,  or 
giving  or  refusing  ita  consent,  by  Or,  Code, 
SS  6077,  SOTS,  empowering  it  to  designate 
the  street  on  which  railroad  tracks  could 
be  located,  but  could  flx  conditions  and  re- 
serve genera)  powers  not  inconsistent  with 
the  grant  from  the  state,  and  its  ordinance 
containing  such  conditions  and  reservationa 
became  contractual  as  well  as  I^slative 
when  accepted  by  the  railway  company. 

ma.  Note.— For  other  cases,  an  ftallroads. 
Cent.  Dig.  tl  ISJ-Ul;    Dec  Dig.  (  TS.-] 

Ratuoadb  (!  75*)— UsK  of  Sirssts— Pow- 
EB  or  MoNiciPAUTT— Pbohibitibo  Ubb 

2.  The  power  reserved  in  a  municipal  or- 
dinance designating,  conformably  to  Or. 
Code,  g§  5077,  6078.  the  street  on  whick 
railway  tracks  could  be  located,  "to  make 
or  alter  regulations"  and  to  "reatrlet  or 
prohibit  the  running  of  locomotives  at  such 
time  and  in  auch  manner  as  they  [the  com- 
mon council]  may  deem  necessary,"  au- 
thorized the  city  subsequently  to  prohibit 
the  use  of  steam  locomotives, — a  prohibi- 
tion not  defeating  the  grant,  because  it 
was  permissible  ana  practicable  to  use  other 
motive  power. 

[Ea.    Nots.— For    otlier    cbbss,    see    Rallniuli. 
Cant  DIb.  tl  183-lSl;    Doc.  Dig.  I  76.*] 
Mo  N I  CI  PAL  COBPORATIONS  (S  111")— OBni- 

NANCEa  —  Partial  Invalioitt— Hail- 
road  REauLATions. 

3.  The  provisions  of  a  municipal  ordi- 
nance which  relate  to  the  motive  power  to 
be  used  by  a  railroad  company  to  whii^ 
the  city  had  previously  granted  rights  in 
-  street  are  so  far  separable  from  provisiona 

'hich  prohibit  the  hauling  of  freight  ears, 
and  those  which  declare  a  forfeiture  for 
a  violation  of  tbe  ordinance,  that  the  regu- 
lation against  ttie  use  of  steam  locomotives 
may  be  enforced  without  regard  to  tha 
validity  of  the  prohibition  against  hauling 


freight  CI 


JoIpBl  Cor- 


245-S5ei    Dec.  DIE.  I  11 
CoSBTITUnoNAL    I.AW     d    134*)  —  IjtPAlB- 
INO    COSTBACT    OBLIOAtTONB  —  RAILWAY 

Franchihk    —    PaoHiBiTiHo    Haglins 

Fbbtoht  Casi. 

4.  A  municipal  ordinance  prohibiting  the 

auling  of  freight  cars  on   railway  tracks 

I  a  city  street  is  not  a  valid  exercise  of 
the  right  of  regulation  reserved  in  tbe  ordi- 
nance designating,  conformably  to  Or.  Code, 
SS  G07T,  6078,  the  street  on  which  the  rail- 
way tracks  could  be  located,  sinoe  thii 
would   defeat   the   state  franchise  and   im- 


«>■  H.«J.ki.  .J  J  .1.        1-  "«ma   umeat   me   siate  iranchise  and   im- 

tta  raaaanabla  arercisa  of  the  police  power,    pair  tha  eontract  under  which  the  toicki 

•For  otlier  dm»  see  suae  topic  &  f  ku>:beb  Id  Deo.  ft  Am.  Dlga.  1W7  to  d>I«,  &  RapT  Indexes 
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tnmlBKli  wen  oonatrnated. 

[Bd.  Not*.— nir  otiiar  cum.  Ma  ' 
Lav.  Cent.  Die.  I  Mi ;   Dm.  Dig.  I 


Aignad  Junar;  6,  1913.     Decided  Febra- 
kt7  24,  1913. 

AFFEAIj  troin  the  Circuit  Court  of  the 
United  SUtea  for  the  Diatrtet  of  Ore- 
gon to  review  t,  decree  refusing  to  enjoin 
the  enforcement  of  ■  municipal  ordinance 
prohibiting  a  railwaj  company  from  run- 
ning iteam  locomotiTei  or  freigbt  can  in 
a  city  etreet.  Affirmed  so  far  aa  the  de- 
cree tftecta  the  ranning  of  ateun  locomo- 
tives. 
See  same  eaae  below,  177  Ped.  BSa. 

i    Statement  hj  Mr.  Jvitice  IiBmart 

•  •  Appeal  from  a  decree  refusing  to  enjoin 
the  city  of  Portland  from  enforcing  an  or- 
dinance prohibiting  the  Southern  Paetfie 
Company  from  running  steam  locomotivea 
or  freight  ears  along  4tb  street. 

It  appeared  that  the  Oregon  Central  R. 
R.  was  chartered  to  huild  a  road  from  Port- 
land to  the  California  line.  The  company 
thereupon  purchased  a  block  of  land  in  the 
city  on  which  to  locate  its  terminals,  and 
applied  to  the  council  to  desi^ate  the 
street  an  which  the  track  should  be  laid. 
The  gencTttl  statute  of  the  state  then  of 
force  provided  (Code  of  Oregon,  B077,  B07B) 
that  whenever  a  private  corporation  waa 
authorized  to  appropriate  any  part  of  any 
public  street  within  the  limits  of  any  town, 
such  corporation  should  locate  their  road 
^  upon  such  particular  street  as  the  local  au- 
cthorities  might  designate.  But  if  such  local 

•  authorities  refused  to'make  such  designa- 
tion within  a  reasonable  time  when  re- 
quested, such  corporation  might  malce  such 
appropriation  without  reference  thereto. 

The  bill  alleges  that  on  January  9,  1869, 
"under  and  by  virtue  of  the  laws  of  the 
state  and  Its  charter  then  in  effect,  the 
city  of  Portland  duly  passed  ordinance  S99, 
which  provided  that— 

*%ee.  1.  The  Oregon  Central  is  here1>y 
authorised  and  permitted  to  lay  a  railway 
track  and  mn  cars  over  the  same  along 
4tfa  street,  from  the  south  boundary  line  of 
tbe  eity  to  the  north  side  of  O  street,  and 
as  much  further  north  aa  4th  street  may 
be  extended,  upon  the  term*  and  conditions 
hereinafter  provided-" 

"Section  S.  That  tbe  common  eounoil  re- 
serve the  right  to  make  or  to  alter  regula- 
tkns  at  any  time,  aa  they  deem  proper, 
for  tbe  conduct  of  the  said  road  within  tha 
Ifanlta  of  tha  city,  and  the  speed  ol  raSway 


SOUTHERN  P.   CO.   v.  PORTLAND. 
I  the  faith  of  which    oars  and  lommotives  within  said  limits,  and 


may  restrict  or  prohibit  the  running  of  lo- 
comotives at  such  time  and  in  such  manner 
as  tbey  may  deem  n 


"Section  S.  It  Is  hereby  expressly  pro- 
vided that  any  refusal  or  neglect  of  the  said 
Oregon  Central  Railroad  Company  to  com- 
ply with  the  provisions  and  requirementa 
of  this  ordinance,  or  any  other  ordinance 
passed  in  pursuance  hereto,  shall  be  deemed 
a  forfeiture  of  the  rights  and  privileges 
herein  granted;  and  it  shall  be  lawful  for 
the  common  council  to  declare  by  ordinance 
tbe  forfeiture  of  the  same,  and  to  cause 
ths  said  rails  to  be  removed  from  said 
street" 

The  ordinance  was  accepted  and  the  road 
was  built  from  the  terminals  along  4tli  to 
Sheridan  street,  thence  south  over  its  pri-3 
vate  property  and  the  right  of  way*grantsi* 
by  Congress  (18  Stat,  at  L.  94,  chap.  S9) 
to  McMinnville.  Prom  its  eompietion  In 
1871  to  the  present  time  freight  and  pas- 
senger cars  drawn  by  steam  locomotives 
have  been  constantly  operated  along  4th 
street  In  1903  the  charter  of  the  city  of 
Portland  was  amended  so  as  to  authorize 
the  granting  of  street  franchises,  and  it  Is 
alleged  that  the  city  desired  the  railroad 
to  take  an  electric  franchise,  paying  there- 
for an  annual  sum.  It  is  further  charged 
that  an  May  1,  19D7,  over  the  protest  of 
the  railroad  company,  the  council  passed 
ordinance  IS, 491,  to  go  into  effect  eighteen 
months  after  date,  by  which  it  was  made 
unlawful  tor  the  Oregon  Central,  its  as- 
signs, their  leasees,  or  any  other  person,  to 
run  or  operate  steam  locomotives  or  freight 
cars  along  4th  street  .  .  .  between  Gli- 
san  and  the  southerly  limits  of  ths  ei^, 
excepting  freight  cars  for  the  repair  or 
maintenance  of  tha  railway  lawfully  and 
rightfully  on  said  street.  Violations  were 
to  be  punished  by  fine  or  Imprisonment,  and 
deemed  a  forfeiture  of  ait  rights  claimed 
by  the  Oregon  Central  with  respect  to  the 
operation  of  the  railway  on  the  street.  On 
November  IS,  1908,  after  the  expiration  of 
the  eighteen  months,  a  proceeding  was  in- 
stituted in  the  municipal  court  against  the 
company  and  one  of  its  agents,  charging 
that  be  and  it  "did  wilfully  and  unlawfully 
run  and  operate  eteam  railway  locomotives 
along  4th  street,"  contrary  to  tha  provl- 
Bions  of  ordinance  16,491. 

The  Southern  Pacific,  a  Kentucky  corpo- 
ration, thereupon  filed  a  bill  In  the  Unit«d 
States  circuit  court,  alleging  that  the  Ore- 
gon Central's  property  had  been  transferred 
to  the  Oregon  ft  California  R.  R.,  and  that 
In  18S7  the  property  and  this  street  right 
had  .been  leased  to  the  Southern  Faetfle, 
whkh    bad    since    eontinuoosly    op«T>.t»d 
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/ralgbt  mA  puienger  wn  irlUi  sUun 
power  over  4th  street. 
«  It  Averred  that  the  railroad  owned  na 
*  otber  termin*!  *  property  thaa  th&t  pnr- 
ebued  in  1869  and  reached  bj  the  traeka 
on  4th  street  i  that  it  vaa  linpoaaible  to 
obtain  any  other  terminal  within  the  cil; 
Mceaeible  to  the  ratlroid  from  the  intei^ 
■eetioD  of  4tli  and  Sberidan  itreets  to  the 
aouth  boundary;  that  cars  from  Corvallia, 
on  it«  line  running  louth,  could  not  be 
brought  into  the  city,  and  Ita  hutineaa  aa 
common  carrier  conducted,  if  the  ordinani 
wai  enforced,  except  by  eonatrueting,  at  an 
eatimated  coat  of  $911,000,  about  JO  milea 
of  road  from  Beaverton  to  Willaburg,  thence 
acroaa  a  bridge  owned  by  the  Oregon  F  ~ 
ft  N.  Co.,  and  thence  by  the  southern 
mtnuB  of  said  railroad  constructed  by  the 
Oregon  Central.  The  bill  charged  that  the 
ordinanoa  imposed  exceuive  penalties  and 
illegal  forfeiturea;  that  it  was  arbitrary, 
unreaaonable,  and  oppresaive;  deprived  the 
company  of  property  without  due  process 
of  law;  iDt«rfered  with  interstate  commerce, 
and  impaired  the  obligation  of  the  eontraet 
under  which  the  track  had  been  laid  in  4th 

The  «ity  answered,  denying  that  the 
Southern  Pacific  owned  the  property  and 
trancfaisea  of  the  Oregon  Central,  on 
ground  that  the  latter  company  had  no 
charter  right  to  sell,  and  alao  offered  evi- 
dence to  ahow  that  when.  In  1S6B,  the 
traclci  were  flrat  laid  on  4th  atreet,  there 
were  very  few  buildings  thereon,  while  It 
was  now  one  of  the  principal  thoroughfares, 
upon  which  many  stores,  hotels,  and  public 
structures  have  been  erected;  it  proved  that 
the  locomotivai  and  cara  were  much  heavier 
than  those  in  use  when  Ordinance  S0S  was 
passed,  and  the  grade  being  Steep,  the 
pofflng,  blowing,  exhaoat,  noise,  and  jar 
caused  by  steam  locomotivea  waa  more  die- 
turbing  and  injurioua  than  where  the  line 
ts  mora  nearly  level.  It  also  proved  that 
the  Southern  Pacifla  waa  then  building  a 
eut-ofl  or  belt  line,  by  which  freight  could 
be  carried  around  the  dfy  inatead  of  being 
hauled  over  4th  street. 
g  The  Mmrt  held  that  under  the  police 
•  power,  aa  well  aa'that  reaerrad  in  ordinance 
fi9&,  the  city  could  prohibit  the  use  of  steam 
and  the  hauling  of  freight  ears,  the  ordi- 
najice  not  being  arbitrary  in  view  of  the 
results  of  hauling  locomotivea  and  ears 
along  4th  atreet,  which  he  found  waa  "quite 
steep,      .  and   the   noise,   vibration, 

smoke,  cinders,  and  soot  from  the  moving 
steam  locomotivea  and  traina  aeriously  in- 
terfere with  the  transaction  of  public  and 
private  buaineaa,  and  are  a  conatant  source 
of  danger  and  inconvenience  to  the  public." 
[177  Fad.  S63.]    He  made  no  finding  as  to 


whether  the  company  had  other  convenient 
and  accessible  means  of  reaching  the  tar- 
mi  nal,  for  handling  through  and  local 
frelghL  But  having  held  that  the  city  had 
power  to  paas  ordinance  16,491,  he  diamisaed 
the  bill,  and  the  carrier  appealed. 

Messrs.  Jainea  E.  Penlon,  Willism  D. 
Fenton,  Ben  G.  Dey,  Kenneth  L.  Fenton, 
and  Maxwell  Evarta  for  appellant 

Messra.  Frank  S.  Grant  and  Lyraan  B, 
lAtourette  for  appellee. 

*  Ur.  jDsttce  Iriunar  delivered  the  opinion!? 
of  the  court: 

The  bill  alleged  that,  by  virtue  of  the 
lawa  of  the  atate  and  ita  charter,  the  city 
of  Portland  pasted  ordinance  599,  permit- 
ting cars  to  be  run  along  4th  street.  That 
ordinance  reserved  the  right  "to  make  and 
alter  regulations"  and  to  "prohibit  the  run- 
ning of  locomotives."  And  as  the  court 
held  that  this  reserve  power  authorized  the 
city  to  prohibit  the  use  of  steam,  the  sp- 
pellant — though  originally  contending  that 
ordinance  S69  was  valid  and  constituted  a 
contract  which  eould  not  be  impaired — -now 
insists  that  under  the  law  of  force  in  1809, 
the  city  could  only  "designate"  the  street 
on  which  tracks  could  be  located,  and  could 
not,  by  reservation,  give  itself  power  to 
prohibit  the  use  of  steam  or  the  hauling 
of  freight  ears,  nor  eould  it  provide  for 
municipal  forfeiture  of  a  state  franchise. 

1.  Under  the  Oregon  Code  (5077,  6078) 
the  power  to  designate  the  street  on  which 
railroad  tracks  eou)d  be  located  was  equiva- 
lent to  the  power  to  consent  to  the  use  of 
that  street.  The  city  was  not  limited  to 
merely  naming  the  thoroughfare,  or  giving^ 
or  refusing  ita  content  But^prorlded  they* 
did  not  defeat  the  state  franchise — could 
^^x  terms  and  reserve  powers  beyond  those 
otherwise  posaessed  by  It  as  a  municipality. 
The  specIQc  conditions  and  general  powers 
reaerved  In  )  3  of  ordinance  G99  were  not 
inconsistent  with  the  grant  from  the  atata, 
and  when,  with  such  reservation.  It  was 
accepted  by  the  company,  it  became  con- 
tractual aa  well  aa  legislative.  The  railroad 
could  not  rely  on  it  for  the  purpose  of  lay- 
ing the  tracks,  and  then  deny  the  validity 
of  such  conditions.  The  ordinance  waa  pro- 
posed and  accepted  aa  an  entire  contract, 
and,  as  such,  was  binding  on  the  railroad 
as  well  aa  on  the  city.  The  power  therein 
reserved  "to  make  regulations,"  coupled 
with  the  right  "to  prohibit  the  running  of 
locomotives  at  auch  time  and  in  such  man- 
ner aa  the  city  might  deem  neceasary,"  aa- 
thorised  the  city  to  prohibit  the  use  of 
steam  locomotives.  This  did  not  defeat  the 
grant,  inasmuch  aa  it  waa  permlaaible  and 
practicable  to  oie  ebotriei^,  i 
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otter  mottve  power  fre*  from  noUe  and 
Tibrktion — increnKd  here  above  tbe  ordina- 
ly  wbeo  ateam  ma  nied  on  a  grade  aaid 
to  be  one  of  tbe  ateepnt,  It  aot  the  iteep- 
eat,  in  tbe  itate.  The  cam  U  like  filehmond, 
F.  t  P.  R.  Co.  T.  Richmond,  90  U.  8.  021, 
Z4  L.  ed.  T34,  irbere,  under  a  BOmeirbat 
■imJIar  ordinance,  it  wa«  held  that  the  e\tf 
might  provide  that  no  ear  or  engine  eonld 
be  drawn  or  propelled  by  steam  aJong  eer- 
tkin  parte  of  tbe  highway. 

8.  The  appellant  inaiita,  however,  tfa^t 
even  If  the  d^  can  r^nlate  the  motive 
power,  it  cannot  prohibit  the  hauling  of 
freight  can,  and  that  tbe  invalidity  of  thii 
proviiion  and  that  forfeiting  the  franchise 
remden  tlie  wbole  ordinance  10,491  void. 
Id  reply  it  ie  contended  that  eran  if  there 
were  no  other  route  than  4tli  itreet  by 
which  to  reach  the  tennlnala,  it  might  be 
neceMary  for  the  railroad  to  cetablleh  a 
freight  depot  In  anotliar  part  of  the  eity, 
^  aad  make  tranafera  by  other  vehiolea,  rather 
£  than  to  continue  to  haul  freight  can 
*  through  4tfa  Btreeti'bnt  titat,  in  any  event, 
the  "entire  ordinance  would  not  be  void  if 
that  portion  relating  to  freight  train*  were 
found  to  be  invalid." 

The  provisions  relating  to  motive  power, 
prohibiting  tbe  hauling  of  freight  eara,  and 
declaring  a  forfeiture  for  a  violation  of  the 
ordinance,  are  co  far  separable  that  they 
do  not  neceaaarily  itand  or  fall  together, 
and  therefore  the  regulation  againat  the 
«ae  of  (team  can  be  enforced  without  re- 
gard to  the  validity  of  tbe  prohiblUon 
agalnet  hauling  freight  can.  Mlaaourl  ex 
rel.  Laclede  Oaallght  Co.  v.  Murphy,  170  U. 
S.  90,  42  L.  ed.  S64,  18  Sup.  Ct  Rep.  BOS. 
3.  Even  if  tbe  eity  could  have  eontracted 
for  tbe  right  to  revoke  the  itate'e  franehiae, 
the  council  did  not  attempt  to  reaerve  a 
power  to  repeal,  but  only  that  it  might 
make  and  alter  regulations;  and  ordlnauee 
16,491,  whether  treated  aa  an  exercise  of 
tbe  general  police  or  ipeeial  num  power, 
ramgntzed  that  tbe  carrier  might  uae  elee- 
tricity  to  haul  paasenger  eara.  There  li 
■othing  in  that  ordinance  or  in  this  record 
which  indieatea  that  there  la  any  differenoe 
fa  reanlt  In  the  operation  of  tbe  two  claeacs 
of  care,  or  that  the  company  has  leaa  right 
to  haul  one  than  the  other.  The  lessee, 
and  ita  assignors,  as  common  earrlere,  were 
eharged  with  tbe  duty  of  operating  both, 
and  ordinance  S99,  in  permitting  a  railway 
traak  to  he  laid  In  4tb  street,  ezpreSHly  au- 
thorised ear*  to  be  run  thereon.  Uanifestly 
that  gave  the  right  to  the  company  to 
transport  freight  as  well  as  paatengeri. 
But  if  tbe  cl^  ean  prohibit  the  company 
from  operating  one  aet  of  ears.  It  call  pre- 
MHt  tbe  nae  of  the  otlitri  and  tutder  tha 
fowar  t»  T^atate,  it  eonld  tbns  defaat  ibe 


Franchise  granted  by  tbe  state  of  Oregon, 
nnd  impair  tbe  oontraat  under  which  the 
tracks  were  located,  and  on  the  fsith  of 
which  the  terminals  were  constructed. 

But  while  the  power  to  regulate  does  not 
authorize  the  eity  to  prohibit  the  use  of 
the  tracks  in  hauling  freight  cars,  it  may 
legislate  in  the  light  of  facts  and  conditions^! 
'wbioh  would  malce  reatrictlons  reasonablel? 
and  valid  regulations.  The  extent  of  the 
power  of  tbe  city  and  the  rights  of  the 
company,  however,  ought  not  to  be  finally 
adjudicated  on  this  record.  For  while  tbe 
ordinance  was  attacked  as  a  whole,  and 
there  waa  some  teatunoiiy  that  It  would  be 
possible  to  reach  tbe  terminals  over  other 
railways  and  by  meana  of  a  belt  line  then 
being  constructed  for  handling  through 
freight,  but  not  Snisbed,  yet  the  evidence 
was  directed  to  the  injurious  consequences 
resulting  from  the  use  of  steam,  and  not 
from  hauling  ears.  Hie  bill  waa  filed  pri- 
marily to  enjoin  the  ci^  from  prosecuting 
the  company  for  running  a  steam  locomo- 
tive. In  sustaining  the  ordinance  ai  a 
whole,  the  court  called  attention  to  the  tact 
that  the  street  was  quite  steep  throughout 
the  business  district,  and  the  noise,  vibra- 
tion, cinders,  and  soot  from  the  moving 
steam  locomotive  snd  train  serioasly  Inter- 
fere with  the  transaction  of  business,  end 
were  a  source  of  danger  and  inconvenience 
to  the  public.  Bat  nothing  appears  to  show 
that  the  noise  or  danger  would  be  different 
In  character  or  result  from  that  caused  by 
the  running  of  other  electric  ears,  or  that 
there  was  any  reason  why  freight  cart 
should  be  prohibited  wheik  passenger  cars 
were  permitted  to  be  run.  The  eity  has  tbe 
undoubted  right  to  make  regulations  as  to 
oars  used  In  the  transportation  of  local 
freight  to  and  from  the  terminal.  If,  at 
claimed,  the  belt  line,  when  completed,  will 
afford  convenient  and  accessible  means  of 
handling  through  ears  without  the  necessity 
of  going  through  4th  street,  that  fact  may 
be  given  the  weight  to  which  it  is  entitled 
when  regulations  are  made.  But  those  is- 
sue*  were  not  clearly  raised  nor  specifically 
ruled  on  by  the  lower  court,  and  the  ci^ 
has  neither  attempted  to  prosecute  for  haul- 
ing freight  oars  nor  attempted  to  enforce 
a  forfeiture.  These  questions  ought  not  t« 
be  determined  here  until  such  issues  have  j 
been  more  definitely  considered  by  the  eourtg 
of  original  juriediction.  Wlthout'prejudice* 
to  the  right  of  either  when  such  questions 
arise,  tbe  refusal  to  enjoin  the  prosecution 
for  running  a  steam  locomotive  and  th* 
order  entering  a  decree  diamiaalng  the  bill 
must  be  affirmed. 

Hr,   Justice   Hn^iea    and   ICr.    JuatlM 
Pltnoy  eoneur  in  the  remit 


,r,n,GOOglC 


HE  SB  SUPREME  COt%T  EBPORTEB. 

tmv.B  m.) 
HOME  TELEPHONE  ft  TEI^EORAFH 
COMPANY,  Appt, 


Oct.  Tait, 


CITY  OP  LOS  ANGELES  el  »L 

CouBiB    (I    2S2*>— Fedkbal    CGUxn—3v- 
BiSDiCTioN  —  Pkdbbal  QuBsnoH  —  Oo- 

INCIDEBT    State    GUAKAMTr, 

1.  A  Federal  district  court  mftj  not  da- 
elfoe  to  take  Juriadiction  of  &  auit  to  «b- 
Join  the  eDforcemeat  of  a  rounicipkl  ordi- 
niinee  which  ii  averred  to  violate  the  da« 
process  of  iaM  clauae  of  U.  S.  Conat.,  lith 
Amend.,  on  the  theory  that  state  action 
oaouot  b«  predicated  upon  the  ordinance  be- 
cause, if  it  should  be  treated  as  repugnant 
to  that  clause,  it  would  also  have  to  be 
eousideied  as  in  confiiet  with  a  similsr  pro- 
vision of  the  state  Constitution  until  the 
court  of  last  resort  of  that  state  bad  ad- 
judged to  the  contrary. 
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Dig.  gi  taO-SH:    Dec  Dig.  I  ZS2.*1 

CoNBTTTtrnopiAi.   Law   (SS    213.   2H»)   — 

APPLiCABiLiTT   or    14th   Amendmmit— 

Stats  Aoenoik& 

8.  The  prohibitions  and  guarantiee  of  U. 
6.  Const.,  14th  Amend.,  are  addressed  to, 
and  control,  not  onlj  the  states,  but  also 
erery  person,  whether  natural  or  juridical, 
who  Is  the  repository  of  state  power. 

[Ed.  Note.— For  other  CB»ee,  net  Constitutional 
l«v,  CeQl.  Dig.  I  TIE;    Dec.  Dig.  tl  2U.  Z54.*] 
CONBTlTUTIONAt,    iJtw    (ii    213.    254*)    — 

Operatiofj  of  14th  Auendmbht— Abtjbe 

OF   AtTTHOalTT. 

3.  A  case  where  one  in  posseESJoa  of  state 
power  naea  that  power  to  the  doing  of 
wronga  which  are  forbidden  by  U.  6.  Oonat., 
I4tb  Amend.,  la  within  the  purview  of  that 
Amendment,  even  though  the  consummation 
of  the  vrrong  may  not  be  within  the  pow- 
ers possessed,  if  the  commission  of  the 
wrong  itself  is  rendered  possible  or  is  ef- 
fieieutly  aided  by  the  state  authority  lodged 
tn  the  wrontrdoer. 

[Ed.  Nota— For  atber  cases.  *m  Constltntloiial 
Idw.  CenC  Dig.  I  ■OS;    Dec.  Dig.  11  Zlt.  IU.<] 
CONBTrniTIOHAL     LAW     <(S     213,     254*1     — 

Opebattok  of  14th    Amesdmbht— Actb 
ITiTDER  Adthohtt  or  MomeipAL  0«- 

DIHANCE. 

4.  Acts  done  under  the  authority  of  a 
municipal   ordinance    passed   in    virtue   of 

Eower  conferred  by  a  state  are  embraoed 
J  the  14tb  Amendment  to  the  Federal 
<x>netitutJon. 

tEfl.  Note.— For  other  tssbb.  see  CkiDetltntlonBl 
Law,  Cmt.  Dig.  I  TO:    Dec,  Dig.  H  IIS.  S64.'] 

[No.  «10.] 

Submitted  October  28,  1912.     Decided  Feb- 
ruary 24,  1913. 

APPEAL  from  the  Diatrtct  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  California  to  review  a  decree  dis- 
missing, for  want  of  jurisdiction,  the  bill 
in  a  suit  to  enjoin  the  euforcenient  of  a 
municipal  orlinance  averred  to  be  repug- 
nant to  the  due  process  of  law  clause  of  the 

■For  other  csbob  see  narae  topic  &  S  NUUBES  Id  I 


14th  Amendment  to  the  Federal   Constita- 

tion.    Reveraed. 
Tha  fade  are  stated  in  the  opinion. 
Mr.  Jftmea  A.  Gibson  (or  appellant 
Meeara.  Jobn  W.  Sbenk  and  Qeorge  B. 

Cryer  for  appellees. 

1 
*Ur.  Chief  Justice  White  delivered  tha* 
opinion  of  the  court: 

The  appellant,  a  California  corporation 
furnishing  telephone  servioe  in  the  city  of 
Lea  Angeles,  sued  the  city  and  certain  of 
Its  offlciala  to  prevent  the  putting  into  effect 
of  a  etty  ordinance  establishing  telephone 
rates  for  the  year  commencing  July  ],  IBll. 

It  was  alleged  that  by  the  Constitutions 
and  laws  of  the'state  the  elty  was  given  ar 
right  to  fix  telephone  rates,  and  had  passed 
the  assailed  ordinance  In  the  exercise  of  the 
general  authority  thus  conferred.  It  waa 
charged  that  the  rates  fixed  were  so  unrea- 
sonably low  that  their  enforcement  would 
bring  about  the  confiscation  of  the  property 
of  the  corporation,  and  hence  the  ordinanw 
wae  repugnant  to  the  due  process  clause  of 
the  14th  Amendment.  The  averments  as  to 
the  conflBcatory  obaracter  of  the  rates  were 
as  ample  as  they  could  poaslbly  have  been 
made.  The  charge  of  confiscation  waa  sup- 
ported by  statements  as  to  the  value  of  the 
property,  and  the  sum  which  might  reaaoK- 
ably  be  expected  from  the  business  upon  tin 
applkation  of  tbe  rates  assailed.  Tlie  cob- 
fiaoatory  character  of  the  ratee,  it  was 
moreover  alleged,  had  been  demonstratad 
by  the  putting  into  elTect  during  the  pre- 
vious year  of  rates  of  tbe  same  amount  aa 
those  assailed,  which  it  waa  charged  tbe 
corporation,  at  great  laeriflce,  had.  alter 
protest,  submitted  to  in  order  to  alTord  a 
practical  illustration  of  the  confiHcatioB 
whiah  would  result. 

Being  of  the  opinion  that  no  jurisdiction 
waa  disetosed  by  the  bill,  the  court  refnaed 
to  grant  a  restraining  order  or  allow  a  pre- 
liminary injunction,  and  thereafter,  on  tk* 
filing  of  a  formal  plea  to  tho  jurisdiction 
the  bill  was  diamiseed  for  want  of  power 
aa  a  Federal  court  to  consider  it.  This  direot 
appeal  was  then  taken. 

The  plea  to  the  jurisdiotion  waa  aa  fol- 
lows: 

"  ,  ,  .  that  thle  court  oi^ht  not  to 
take  Jurisdiction  of  this  suit,  for  that  the 
said  suit  does  not  really  or  substantially 
involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  this  court,  foras- 
much as  the  Constitution  of  the  state  ti 
California,  in  article  1,  g  13  thereof,  pro- 
vides that  'no  person  shall  be  ...  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law;'  that  this  oomplainant, 
a  citizen  of  the  state  of  California,  has 
never  invoked  the  aid  or  protection  of  It* 
K.  &  Am.  Digs.  190T  to  date.  &  Rec'r  iBdeiai 
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Suid  tt&te  to  prevent  the  allsgcd  taking  of 
?  ite* property,  nor  bas  complainant  appealed 
to  the  courts  of  laid  state,  nor  to  an;  of 
fhen,  to  enfaree  tbe  law  ol  said  state." 

The  ground  of  challenge  to  the  jnrisdie- 
tfoD  advanced  by  the  plea  maj  be  thus 
stated:  As  tbe  acts  of  the  itate  officials 
(tbe  dty  govenuMut)  otunplalned  of  were 
allied  to  be  wanting  in  dne  proceia  of  Uw, 
and  therefore  repugnant  to  the  14tb  Amend- 
ment, — a  ground  whicb,  on  the  face  of  the 
bill,  if  welt  founded,  alio  presnmptiTely 
eanaed  tbe  aotlon  complained  of  to  be  re- 
{mgnant  to  the  due-proceaa  clanee  of  the 
state  Constitution, — there  being  no  diversi- 
ty of  eitisenahip,  there  waa  no  Federal  ju- 
risdiction. In  other  words,  tbe  plea  aa- 
■erted  that  where,  in  a  given  case,  taking 
tbe  facts  averred  to  be  true,  tbe  act*  of 
itate  oflieials  violated  the  Constitution  of 
tbe  United  States,  and  likewise,  becaiue  of 
the  coincidence  of  a  state  const  itutional 
prohibition,  were  presumptively  repugnant 
te  the  state  Constitution,  BDeh  acts  could 
not  be  treated  as  acts  of  the  state  within 
ibe  I4th  Amendment,  and  hence  no  power 
«xiat«d  in  a  Federal  court  to  consider  tbe 
subject  until,  by  flnal  action  of  an  appro- 
priate state  court,  it  was  decided  thst  such 
acts  irere  alithariied  bT  the  state,  and  were 
therefore  not  repugnant  to  the  state  Consti- 
tution. There  is  no  room  for  doubt  that 
]t  waa  upon  this  interpretation  of  tbe  plea 
tiiat  the  court  held  it  had  no  power  as  a 
BMeral  court.    The  court  said: 

"It  is  true  that  the  bill  in  the  present 
ease  alleges  that.  If  tbe  ordinattce  com- 
plained of  'Is  enforced,  and  your  complain- 
ant thereby  prevented  from  charging  and 
mcetving  higher  rates  than  tbe  rates  flxed 
by  said  ordinanee,  tbe  state  of  California 
will  thereby  deprive  your  complainant  of 
Ita  property  without  due  process  of  law,' 
eto.  This  charge,  however,  that  the  ordi- 
nanee complained  of  Is  ita1«  action,  is  but 
a  legal  conclusion,  while  the  facts  alleged 
-are,  that  the  ordinance,  if  conflscatory,  as 
Ijshown  by  tbe  bill,  is  directly  prohibited  by 
*  the  Constitution  of'the  state,  which,  in  ar- 
ticle 1,  I  13,  expressly  provides,  among 
other  things : 

"No  person  shall  ...  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law. 

"Thus,  the  case  at  bar  comes  within  the 
rulings  of  the  circuit  court  of  appeals  In 
tbe  Seattle  and  San  Francisco  cases,  and  is 
precisely  covered  by  the  coneloifons  of  the 
eonrt  In  the  latter  case  as  follows : 

"  'What  we  hold  ia  that  the  averments  of 
tbe  bill  itself  exclude  the  case  from  the 
Mgnizanca  of  the  Federal  court  as  a  case 
srlaing  under  the  Constitution  of  the  United 
States  by  alleging  tiiat  tbe  tery  ordinances 


wbiob  the  appellees  relied  upon  aa  eonitl< 
tuting  a  violation  of  Its  contracta  have  been 
enacted  in  violation  of  the  positive  law  of 
the  state.'  " 

It  is  true  that  in  passagea  of  the  oplnltm 
subsequent  to  those  just  quoted  there  are 
forms  of  expression  which,  when  separated 
from  their  context,  might  tend  to  justify 
the  inference  that  tbe  court  thought  city 
ordinances  nf  the  character  of  the  one  as- 
sailed could  not,  In  any  event,  be  treated 
SB  state  action.  But  when  tbe  passages 
referred  to  are  considered  in  etmnection 
with  tbe  context  of  the  opinion,  it  is  certain 
that  those  expressions  were  but  a  reitera- 
tion in  a  changed  form  of  statement  of  the 
previous  ground;  that  is  to  say,  that  stata 
action  conld  not  be  predicated  upon  the 
ordinance  because,  if  it  was  treated  as  i«- 
pugnant  to  tbe  due- process  clause  of  tbe 
Constitution  of  tbe  United  Statu,  it  would 
also  have  to  be  considered  as  in  conflict 
with  the  state  Constitution.  Under  this 
hypothesis  the  decision  was  that  it  could 
not  be  asaumed  that  the  state  hod  author- 
ized its  officers  to  do  acts  In  violation  of 
the  state  Constitution  until  the  court  of 
last  resort  of  the  »tate  had  determined  that 
such  acta  were  authorized. 

Coming  to  consider  tbe  real  signiHeanca 
of  this  doctrine,  we  think  It  ts  so  clearlyS 
in  conflict  with  the  decisions  of  thls'court? 
as  to  leave  no  doubt  that  plain  error  waa 
committed  in  announcing  and  applying  it. 
In  view,  however,  of  the  fact  that  the  prop- 
osition was  sanctioned  by  the  court  below, 
and  was  by  it  deemed  to  he  supported  by 
the  persuasive  authority  of  two  opinions 
of  the  circuit  court  of  appeals  for  the  ninth 
circuit,  before  coming  to  consider  the  de- 
cided cases  we  analyze  some  of  the  concep- 
tions upon  which  the  proposition  must  rest, 
in  order  to  show  its  Inherent  unsoundness, 
to  make  its  destructive  character  manifest, 
and  to  indicate  its  departure  from  the  sub- 
stantially unanimous  view  which  has  pr*- 
vailed  from  the  beginning. 

In  the  first  place,  tbe  proposition  ad- 
dresses Itself  not  to  the  mere  distribution 
of  the  judicial  power  granted  by  tbe  Con- 
stitntion,  but  substantially  denies  the  ox- 
istence  of  power  under  tbe  Constitution 
over  tbe  subject  with  which  the  proposition 
is  concerned.  It  follows  that  the  limitation 
which  it  imposes  would  be  beyond  possible 
correction  by  legislation.  Its  restrictioD 
would,  moreover,  attaeb  to  tbe  exercise  of 
Federal  judicial  power  under  all  circum- 
stances, whether  the  issue  concerned  orig- 
inal jurisdiction  or  arose  In  the  course  of  a 
controversy  to  which  otherwise  jurisdiction 
would  extend.  Thus,  being  applicable  equal- 
ly to  all  Federal  courts,  under  all  circum- 
stances, in  every  stage  of  a  proceeding  tbe 
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•nfOTcemMit  of  tba  doctrine  would  hence 
render  impoMible  the  perfonnuiee  of  the 
dntj  with  which  the  Federal  court*  are 
ehuged  under  the  Conttitntloti.  Bueh  ps- 
ralTiie  would  Inerltuhly  enaue,  iiuoe  tlie 
eoiuequenoe  would  be  that,  at  least  tn  erery 
ease  where  there  wae  a  coincidence  between 
a  national  safeguard  or  prohibition  and  a 
•tate  one,  the  power  of  the  Federal  court 
to  afford  protection  to  a  claim  of  right 
tuder  the  Conatitution  of  the  United  State*, 
M  against  the  action  of  a  state  or  ita  offl- 
oera,  would  depend  oa  the  ultimate  deter- 
mination of  the  state  courts,  and  would 
f  therefore  require  a  stay  of  all  action  to 
await  such  detenninstion.  While  •  this 
would  be  obviously  true  aa  to  cases  where 
there  waa  a  coincident  constitutional  guar- 
anty, In  reason  it  ia  clear  that  the  principle. 
It  lound,  could  not  be  confined  to  a  ease  of 
eoincident  Federal  and  state  guaranty  or 
prohibition,  since,  aa  the  Conatitution  of 
the  United  States  is  the  paramount  law,  as 
much  applicable  to  states  or  their  officers 
as  to  others,  it  would  come  to  pas*  that  in 
eT«ry  case  where  action  of  a  state  officer 
waa  complained  of  as  violating  the  Consti- 
tution of  the  United  SUtes,  the  Federal 
courts,  in  any  form  of  procedure,  or  in  any 
stage  of  the  controversy,  would  have  to 
await  the  determination  of  a  state  court 
as  to  the  operation  of  the  Constitution 
of  the  United  States.  It  Is  manifest  that, 
in  necessary  operation,  the  doctrine  whioh 
was  sustained  would,  in  sulMtance,  cause 
the  state  courts  to  become  the  primary 
•onrce  for  applying  and  enforcing  the  con- 
stitution of  the  United  States  in  all  cases 
covered  by  the  I4th  Amendment. 

It  would  certainly  be  open  to  controversy 
If  the  proposition  were  carried  to  its  logical 
result,  whether  tb«  only  right  under  the  14th 
Amendment,  which  the  proposition  admits, 
to  eiert  Federal  judicial  power  growing  out 
of  wrongful  acta  of  state  officers,  would  not 
b«  unavailing.  This  naturally  suggests  it- 
self, since,  if  there  be  no  right  to  exert 
■nch  power  until,  by  the  final  sction  of  a 
state  court  of  last  resort,  the  act  of  a  state 
officer  has  been  declared  rightful  and  to  ha 
the  lawful  act  of  the  state  as  a  govern- 
mental entity,  the  Inquiry  naturally  comea 
whether,  under  auch  cireumatancee,  a  suit 
■gainst  the  officer  would  not  be  a  suit 
against  the  state,  within  the  purview  of  the 
11th  Amendment.  The  possibility  of  such  a 
result,  moreover,  at  onee  engender*  a  fur- 
ther inquiry;  that  is,  whether  the  effect 
of  the  proposition  would  not  be  to  cause 
the  14th  Amendment  to  narrow  Federal  ju- 
dieial  power  Instead  of  enlarging  it  and 
making  it  more  elBcacious.  It  must  he 
borne  In  mind,  also,  that  the  limitations 
vhieli  the  propoaitlMi,  U  adopted,  would 


impose  upon 'Federal  judicial  power,  would" 
not  be  in  reason  solely  applicable  to  an 
exertion  of  such  power  as  to  the  persons 
and  subjects  covered  by  the  ]4tb  Amend- 
ment, but  would  equally  govern  controver- 
sies concerning  the  contract  and  possibly 
other  clauses  of  the  Constitution. 

The  vice  which  not  only  underlies  bnt 
permeates  the  proposition  is  not  far  to  seelc 
It  consists,  first,  in  causing  by  an  artificial 
construction  the  provisions  of  the  14th 
Amendment  not  to  reach  thoae  to  whom 
they  are  addressed  when  reaoonabiy  Con- 
strued; and,  second,  In  wholly  misconceiv- 
ing the  scope  and  operation  of  ttte  14th 
Amendment,  thereby  removiog  from  the  oon- 
trol  of  that  Amendment  the  great  body  of 
rigbts  which  it  was  intended  It  should  safe- 
guard, and  in  taking  out  of  reach  of  ite 
prohibitions  the  wrongs  which  it  waa  the 
purpose  of  the  Amendment  to  condemn. 

Before  demonstrating  the  accuracy  of  the 
statement  just  made  as  to  the  essential  re- 
sult of  the  proposition  relied  upon  by  a 
reference  to  decided  cases,  in  order  that  the 
appreciation  of  the  cases  may  be  made  mors 
salient,  we  contrast  the  meaning  aa  abov* 
itated,  whioh  the  14th  Amendment  would 
have  if  the  proposition  was  maintained, 
with  the  undoubted  significance  of  that 
Amendment  as  established  by  many  deal- 
sions  of  this  court 

1.  By  the  proposition  the  prohibitiona 
and  guaranties  of  the  Amendment  are  ad- 
dressed to  and  control  the  statea  only  in 
their  complete  governmental  oapocity,  and 
a*  a  result  give  no  authority  to  exert  Fed- 
eral judicial  power  until,  by  the  dceiaion 
of  a  court  of  last  resort  of  a  state,  acts- 
corn  plained  of  under  the  14th  Amendment 
have  tieen  held  valid,  and  therefore  state 
acts  in  the  fuilcat  sense.  To  the  contrary, 
the  provisions  of  the  Amendment  as  conclu- 
alTety  fixed  by  previous  decisions  are  gen- 
eric in  their  terms,  are  addreased,  of  course, 
to  the  atates,  but  also  to  every  person, 
whetlier  natural  or  juridical,  who  is  the  r«- 
pository  of  state  power.  By  this  constme-« 
lion  the'reaeh  of  the  Amendment  is  ahownlr 
to  be  coextensive  with  any  exercise  by  a 
state  of  power,  in  whatever  form  exerted. 

2.  As  previously  stated,  the  proposition 
relied  upon  presupposes  that  the  terms  of 
the  ]4th  Amendment  reach  only  acts  dons 
by  state  officers  which  are  within  the  scope 
of  the  power  conferred  by  the  stati*.  The 
proposition,  hence,  applies  to  the  prohibi- 
tions of  the   Amendment   the  law   of  prin- 

ipal  and  agent  governing  contracts  between 
individuala,  and  consequently  asBumes  that 
no  act  done  by  an  officer  of  a  state  is  within 
the  reach  of  the  Amendment  unless  such 
can  bt  held  to  be  the  act  of  the  atate 
by  tbt  application  of  such  law  of  agoxy. 
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Id  other  words,  the  propoaltion  I>  that  the 
Amendment  deals  only  with  the  acta  of  itate 
«SoeTt  -within  the  etrict  scope  of  the  public 
powers  posBessed  bj  them,  and  does  not  in- 
«lDde  an  abuM  ol  power  bj  an  officer  as 
the  result  of  a  wrong  done  in  excess  of  the 
power  delegated.  Hei«  again  tha  settled 
construction  of  the  Amendment  la  that  It 
preaupposea  the  possibility  of  an  abuse  bj  a 
atate  officer  or  reprcBentative  of  the  power* 
poasesaed,  and  deals  with  such  a  contin- 
gency. It  provides,  therefore,  for  a  ease 
where  one  who  is  In  possession  of  Btat« 
-power  utea  that  power  to  the  doing  of  the 
wrongs  which  the  Amendment  forbids,  even 
although  tha  conanntmation  of  the  wrong 
may  not  be  within  the  powers  possesaed, 
if  the  commiseion  of  the  wrong  itself  la 
rendered  possible  or  <s  efficiently  aided  hy 
-the  atate  authority  lodged  in  the  wrongdoer. 
That  ia  to  aay,  the  theory  of  the  Amend- 
ment is  that  where  an  afficer  or  other  rep- 
resentative of  a  state,  in  the  exercise  of 
■the  authority  with  which  he  is  clothed, 
mlauscs  the  power  possessed  to  do  a  wrong 
-forbidden  by  the  Amendment,  inquiry  con- 
eeming  whether  the  itate  has  authorized 
tbe  wrong  Is  irrelevant,  and  the  Federal 
Jndicial  power  ia  competent  to  afford  re- 
dress for  tha  wrong  by  dealing  with  the 
officer   and   the   result   of    his   exertion    of 

S  To  speak  broadly,  the  difference  between 
«tlw*  proposition  insisted  upon  and  the  true 
meaning  of  the  Amendment  ll  tbia:  that 
the  one  assumes  that  the  Amendment  vir- 
tually contemplates  alone  wrongs  author- 
ized by  a  state,  and  gives  only  power  ac- 
cordingly, while  in  truth  the  Amendment 
contemplates  the  possibility  of  state  officera 
abusing  tha  powers  lawfully  conferred  upon 
ihem  by  doing  wrongs  prohibited  by  the 
Amendment.  In  other  words,  the  ^nend- 
ment,  looking  to  the  enforcement  of  the 
rights  which  It  gaaranteea  and  to  the  pre- 
Tantion  of  tbe  wronga  which  It  prohibits, 
proceeds  not  merely  upon  the  aasumption 
that  states,  acting  In  their  governmental 
CKpaeity,  in  a  complete  sense,  may  do  acts 
vUeh  conflict  with  its  provisions,  but,  also 
conceiving,  wbleh  was  more  normally  to  be 
contemplated,  that  state  powers  might  be 
abnaed  by  those  who  possessed  them,  and 
aa  a  result  might  be  used  as  the  instrument 
for  doing  wronjifH,  provided  against  all  and 
every  such  poa&ihle  contingency.  Thus,  the 
completeness  ot  the  Amendment  in  this  re- 
gard is  hut  the  complement  of  Its  compre- 
hanaive  Inclnsivenees  from  the  point  of  view 
«f  these  to  whom  its  prohibitions  are  ad- 
drecaed.  Under  these  circumstancea  It  may 
■et  ha  doubted  that  where  a  state  officer, 
under  an  aaaertlon  of  power  from  tbe  state, 
li  doing  an  act  which  could  only  be  done 


upon  the  predicate  that  there  waa  such 
power,  the  inquiry  aa  to  the  repugnancy 
of  the  act  to  the  14th  Amendment  cannot 
be  avoided  hy  insisting  that  there  Is  a 
want  of  power.  That  is  to  aay,  a  state 
officer  cannot,  on  tbe  one  hand,  aa  a  means 
of  doing  a  wrong  forbidden  hy  the  Amend- 
ment, proceed  upon  the  aaaumption  of  tha 
possession  of  state  power,  and  at  the  ■amo 
time,  for  the  purpose  of  avoiding  the  ap- 
plication of  the  Amendment,  deny  tha 
power,  and  thua  aceomplisb  the  wrong.  To 
repeat:  for  the  purpoae  of  enforcing  tha 
righta  guaranteed  by  tbe  Amendment  when 
it  is  alleged  that  a  state  officer,  in  virtoa 
of  state  power,  is  doing  an  aet  which,  If 
permitted  to  be  done,  prima  facie  would  ^ 
violate  the  Amendment,  tha  subject  mustS 
be*  tested  hy  assuming  that  the  officer  poa-* 
seesed  power  if  the  act  be  one  which  there 
would  not  be  opportunity  to  perform  hnt 
for  the  possession  ot  some  state  authority. 

Let  us  consider  tbe  decided  cases  in  order 
to  demonstrate  how  plainly  they  refuse  the 
contention  hers  made  by  the  court  below, 
and  how  clearly  they  establLsb  tbe  eonveraa 
doctrine  which  we  have  formulated  in  the 
two  propositions  previously  stated.  Aa  to 
both  the  propositions,  the  cases  sre  so  nn> 
meroua  tliat  we  do  not  propose  to  review 
them  ell,  but  simply  to  select  a  few  of  the 
leading  eases  as  types,  concluding  with  a 
brief  consideration  of  a  few  cases  which  ar« 
supposed  to  give  support  to  a  oontrarv  view. 

In  Virginia  v.  Rivea,  100  U.  S.  313,  2S 
L.  ed.  SST,  3  Am.  Crim.  Rep.  624,  the  eaae 
briefly  waa  thia:  An  accused  person  sought 
to  remove  from  a  atate  to  a  Federal  eonrt 
the  trial  of  an  Indictment  pending  agaiuat 
him  on  the  ground  that  he  waa  a  colored 
person,  and  although  by  the  state  statnta 
he  had  a  right  to  have  people  of  bis  race 
serve  on  juries,  that  In  practice,  on  account 
of  race  prejudice,  they  were  excluded,  and 
thereby  he  waa  denied  the  equal  protection 
of  tha  lawa.  Two  questions  arose  for  de- 
cision: first,  waa  the  alleged  exclusion  m 
violation  of  the  14th  Amendment?  and  sec- 
ond, if  it  was,  did  It  afford  ground  for  s 
removal  of  the  caseT  Considering  tbe  fira^ 
the  court  said   (p.  31S) : 

"The  provisions  of  the  14th  Amendment 
of  the  Constitution  we  have  quoted  all  hava 
reference  to  state  action  excluBively,  and 
not  to  any  action  of  private  Individuals." 

Determining  whether  the  enforcement  by 
the  state  ofReer  of  a  nondiscriminating  atai- 
ute  in  a  discriminatory  manner  was  within 
the  Amendment,  It  waa  said  (p.  818); 

"It  is  doubtlesa  true  that  a  atate  may 
act  through  different  agenclea,  either  by  ita 
legislative.  Its  executive,  or  ita  judicial  aa> 
thorities;  and  the  prohibitions  of  tba 
Amendment  extend  to  all  action  of  tha  ataU 
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Pdenjing  eqaol'protection  of  the  Uwb,  whetb- 
•r  It  be  action  bj  one  of  these  agenciea  or 
1^  AQotber.  Congresa,  b;  virtue  of  the  fifth 
■ection  of  the  14th  AmeDdment,  nuijr  en- 
force the  prohibition!  wheQever  they  are 
disrc^rded  bj  either  tlie  legiaUtive,  the 
executl?e,  or  the  judicfaJ  department  of  the 
•t«te.  The  mode  of  enforoement  ii  left  to 
ita  dJBeretion.  It  may  lecnre  the  right, 
that  is,  enforce  it«  recognition,  bj  remoT- 
Ing  the  c«se  from  a  etate  court  in  which 
It  ia  denied,  into  a  Federal  court,  where  it 
will  be  acknowledged." 

Thus  holding  that  the  enforcement  b;  a 
■tate  official  of  a  itatute  Id  a  diBcriminato' 
Tj  manner,  although  the  etatute  might  not 
be  inhercntlj  dlecriminating,  waa  within 
the  Amendment,  the  question  of  the  right 
to  remove  was  considered,  and  it  was  de- 
cided that  the  removal  act  of  Congress  naa 
narrower  than  the  constitutional  Amend- 
ment, and  did  not  confer  the  right  to  re- 
in Ex  parte  Virginia,  100  U.  S.  339,  25 
L.  ed.  ere,  3  Am.  Crim.  Bep.  S4T,  the  case 
was  this;  A  Judge  of  a  Virginia  county 
court  waa  indicted  under  the  civil  rights 
act  for  excluding  negroes  from  juries  on 
account  of  their  race,  color,  etc.  The  ac- 
cused applied  to  this  oourt  for  a  writ  of 
habeas  corpus  and  *  writ  of  certiorari  to 
bring  up  the  record,  and  a  like  petition  was 
presented  on  behalf  of  the  state  of  Virginia, 
and  both  appllcationa  were  disposed  of  at 
the  same  time.  The  first  issue  to  be  deter- 
mined was  the  meaning  of  the  14th  Amend- 
ment. The  ruling  In  Virginia  t.  RiveB  was 
reiterated,  the  court  saying: 

"The;  have  reference  to  actions  of  the 
political  bod;  denominated  a  state,  by  vhat- 
•ver  InBtnuncnta  or  in  whatever  modes  that 
action  may  be  taken.  A  state  acts  by  its 
legislative,  its  executive,  or  its  judicial  au- 
thorities. It  can  act  in  no  other  way.  The 
constitutional  provision,  therefore,  must 
mean  that  no  agency  of  the  state,  or  of 
the  officers  or  agents  by  whom  its  powers 
are  exerted,  shall  deny  to  any  person  within 
Alt*  jurisdiction  the  equal  protection  of  the 
■  laws.  Whoever,  by  virtue*  of  public  posi- 
tion under  a  state  government,  deprives  an- 
other of  property,  life,  or  liberty,  without 
due  process  of  law,  or  denies  or  ^kes  away 
the  equal  protection  of  the  laws,  violates 
the  const ituti on al  inhibition;  and  as  he  acta 
in  the  name  and  for  the  state,  and  is  clothed 
with  the  state's  power,  his  act  ia  that  of 
the  state.  Tbis  must  be  so,  or  the  con- 
■titutlonal  prohibition  has  no  meaning. 
Then  the  state  baa  clothed  one  of  its  agents 
with  power  to  annul  or  to  evade  it." 

Answering  the  claim  that  there  was  no 
power  to  punish  a  state  judge  for  judicial 
utlon,  and  therefore  tjiat  the  charge  made 


was  not  within  the  I4tb  Amendment,  It  was 
said  that  the  duty  concerning  the  summon- 
ing of  jurors  upon  which  the  charge  of  dia- 
crimination  was  predicated  was  not  a  judi> 
cial  but  merely  a  ministerial  one.  It  waa, 
however,  pointed  out  that  even  if  tbis  was 
not  the  case,  as  the  state  statute  gave  no 
power  to  make  the  discrimination,  it  waa 
therefore  such  an  abuse  of  state  power  as 
to  cause  the  act  complained  of  to  be  not 
within  the  state  judicial  authority,  but  » 
mere  abuse  thereof;  and  that  it  was  "idle" 
under  such  circumstances  to  say  that  tho 
ofTeuse    was    not    within    Uie    Amendment 


(p.; 


8). 


In  Neal  t.  Delaw&ie,  103  U.  S.  370,  Z» 

L.  ed.  G6T,  a  discriminating  enforcement  in 
practice  of  laws  which  were  in  their  terms 
undiscriminating  was  again  held  to  be  with- 
in the  Amendment,  the  language  which  we 
have  quoted  from  Ez  parte  Virginia  being 
reiterated. 

In  Tick  Wo  v.  Hopkina,  IIS  U.  S.  350,  30 
L.  ed.  220,  Q  Sup,  Ct.  Bep.  1064,  the  en- 
forcement of  certain  city  ordinances  was 
prohibited  on  the  ground  that  they  were 
within  the  reach  of  the  14th  Amendment, 
Tlis  court,  reiterating  the  doctrine  of  Vir- 
ginia V.  Bives  and  Ex  parte  Virginia,  held 
that  this  conclusion  was  suatsincd  from  a 
twofold  point  of  view, — first,  the  terms  of 
the  ordinances,  and  second.  In  any  event 
from  the  discriminatory  manner  In  whidi 
the  ordinances  were  applied  by  the  ofBcen.a 
*In  Raymond  v.  Chicago  Union  Traction' 
Co.  207  U.  S.  EO,  62  L.  ed.  78,  28  Sup. 
Ct.  Rep.  7,  12  Ann.  Caa.  7S7,  the  whole 
subject — almost  in  the  Identical  aspect 
which  is  here  involved — came  under  con- 
sideration. The  case  concerned  the  repug- 
nojicy  to  the  14th  Amendment  of  a  reassess- 
ment made  by  a  state  board  of  equalization, 
and  the  suit  was  originally  commenced  in 
ft  Federal  court.  It  was  pressed  that  as 
the  claim  of  the  complainant  was  in  efiect 
that  the  board  in  the  reoesesemeut  had  vio- 
lated an  express  requirement  of  the  stat* 
Constitution,  in  that  the  board  had  "dis- 
obeyed the  authentic  command  of  the  stat« 
by  failing  to  make  its  valuations  in  such  » 
way  that  every  person  shall  pay  a  tax  in 
proportion  to  the  value  of  his  property," 
the  act  of  the  subordinate  board  could  not 
be  deemed  the  act  of  the  state.  This  con- 
tention ivaa  held  to  be  unsound,  and  it  was 
decided  that  even  although  the  act  of  the 
board  was  wrongful  from  the  point  of  view 
of  the  state  Constitution  or  law,  it  was 
nevertheless  an  act  of  a  state  oCBcer  within 
the  intendment  of  the  14th  Amendment.  It 
was  pointed  out  that,  as  the  result  of  the 
enforcement  of  the  reassessment  would  b* 
an  aasertion  of  state  power  accomplishing 
a  wrong  which  the  14th  Amendment  fo^ 
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bade,  the  claim  of  right  to  ivenut  tneb  act 
under  the  14th  Amendment  "eonstitatea  a 
ITcderal  question  bejond  all  eontroTeny." 
It  was  then  said  (pp.  S5-37] : 

'The  state  board  of  equaliution  U  one 
of  tbe  inatramentalitiei  provided  by  the 
■tate  lor  the  purpose  of  raising  tbe  pnblic 
KTenne  bj  way  of  taxation.  .  .  .  Acting 
Dnder  the  Constitution  and  lawa  of  the 
state,  the  board  tberefors  represents  the 
■tste,  and  its  action  Is  the  action  of  the 
■tat«.  The  proviaions  of  the  14th  Amend- 
ment are  not  confined  to  the  action  of  the 
state  through  its  legislature,  or  through  tbe 
•xecutire  or  judicial  authority.  ThoM  pro- 
visions relate  to  and  oover  all  the  instm- 
mentalitles  by  which  the  >tat«  acta;  and  so 
git  Itas  been  held  that  whoever,  by  virtue  of 
•  public  position  under  a'statA  government, 
deprives  another  of  any  light  protected  by 
that  Amendment  against  daprivation  by  the 
state,  violates  the  constituticmal  inhibition; 
and  as  he  acts  in  the  name  of  tbe  state  and 
for  the  state,  and  is  clothed  with  the  state's 
powers,  his  act  ii  that  of  tbe  state." 

Referring  to  some  reliance  to  the  eos- 
trary,  placed  upon  a  decided  case,  it  was 

"Barney  v.  Hew  York,  193  U.  S.  430,  48 
L.  ed.  737,  24  Sup.  Ct  Rep.  502,  holds 
that  where  the  act  complained  of  was  for- 
bidden by  the  state  legislature,  it  could  not 
be  said  to  be  the  act  of  tbe  state.  Such 
is  not  the  case  here." 

The  reaesessment  complained  of  was  bald 
to  be  repugnant  to  the  14th  Amendment. 

Finally  tbe  subject  was  elaborately  con- 
sidered in  Ex  parte  Young,  209  U.  S.  123, 
62  L.  ed.  714,  13  LJt.A.<N.B.)  632,  28  Sup. 
CL  Rep.  441,  14  Ann.  Cas.  764.  Without 
attempting  to  fully  state  the  case  it  suf- 
flces  to  say  that  although  tbe  proceeding 
was  one  in  habeas  corpus,  the  controversy 
in  its  ultimate  aspect  concerned  the  power 
of  B  Federal  court  to  prevent  the  enforce- 
ment of  railroad  rates  fixed  under  state 
legislative  authority,  which  were  confisca- 
toTV.  In  the  course  of  an  opinion  reviewing 
the'  whole  field  it  was  said   (p.  ISS)  : 

"Tbe  various  authorities  we  have  referred 
to  furnish  ample  justification  for  tbe  as- 
sertion that  individuals  who,  as  oOicers  of 
the  stste,  are  clothed  with  some  duty  in 
regard  to  the  enforcement  of  the  laws  of 
the  state,  and  who  threaten  and  are  about 
to  commence  proceedings,  either  of  a  civil 
•r  criminal  nature,  to  enforce  against  par- 
ties affected  an  unconstftntional  act,  vio- 
lating the  Federal  Constitution,  may  be  en- 
joined by  a  Federal  eoart  of  equity  from 
such  action." 

Altbough  aveiy  contention  pressed  and 
authority  now  relied  upon  in  favor  of  af- 
flrmance  is  disposed  of  by  the  general  pria- 


oiples  which  wo  have  previously  stated,  be- 
fore concluding  we  specially  advert  to  eomeS 
of  tbe  contentions 'urged  to  the  oontrary.i 
1.  Much  reliance  is  placed  upon  tbe  deri- 
sions in  Barney  v.  New  York,  supra,  and 
Memphis  v.  Cumberland  Teleph.  ft  Tel^. 
Co.  213  V.  a.  024,  S4  L.  ed.  1180,  31  Sup. 
Ct  Bep.  lis.  The  latter  we  at  once  put 
out  of  view  with  the  statement  that,  on  its 
face,  the  question  involved  was  one  of 
pleading,  and  in  no  sense  of  substantive 
Federal  power.  As  to  tbe  other, — tbe  Bar- 
ney Case, — it  might  sufSce  to  say,  as  m 
liave  already  pointed  out,  was  considered  in 
tbe  Raymond  Case,  and  if  it  conflicted  with 
the  doctrine  in  that  ease  and  the  doctrine 
of  the  lubseqnent  and  leading  case  of  Ex 
parte  Young,  is  now  so  distinguished  or 
qualified  se  not  to  be  ben  anthoritative  or 
even  pemasive.  But  on  tbe  faee  of  the 
Barney  Case  it  is  to  be  observed  that  how- 
ever much  room  there  may  be  for  tbe  con- 
tention that  the  facta  in  that  case  justified 
a  dUTeient  conclusion,  as  the  doctrine  which 
ve  have  stated  in  this  case  was  plainly 
recognized  in  the  Barney  Case,  and  the  de- 
cision there  rendered  proceeded  upon  the 
hypothesis  that  the  facts  presented  took  the 
case  out  of  the  established  rule,  there  is  no- 
ground  for  saying  that  that  case  is  author- 
ity for  overruling  the  settled  doctrine  wbich, 
abstractly,  at  least,  it  recognized.  If  there 
were  room  for  such  conclusion.  In  view  of 
what  we  have  said,  it  would  be  our  plain 
duty  to  qualify  and  restrict  the  Barney 
Case  in  so  far  as  it  might  be  found  to  eon- 
fiict  with  tbe  rule  here  applied.  2.  In  the 
opinion  of  the  eonrt  below,  there  is  a  sug- 
gestion that  even  though  the  14tb  Amend- 
ment embraces  acts  of  state  officers  to  tbe 
extent  and  scope  which  we  have  stated, 
nevertheless  the  ease  here  presented  is  not 
controlled  by  the  Amendment,  since  the  ease 
concerns  not  acts  of  officers  done  under  state 
authority,  but  merely  acts  of  city  officials 
done  under  the  authority  of  a  municipal 
ordinance.  But,  as  we  have  already  pointed 
out,  it  WBS  long  since  settled  that  acts  done 
under  tlie  authority  of  a  municipal  ordi- 
nance passed  in  virtue  of  power  conferred 
by  a  state  are  embraced  by  tbe  14th  Amend- 
ment. S 
•Apart,  however,  from  the  controlling  ef-» 
feet  of  the  decisions  rendered  in  cases  con- 
cerning the  enforcement  of  the  14th  Amend- 
ment, the  unsoundness  of  the  contention  ie 
plainly  demonstrated  by  applying  the  estab- 
lished principle  that  tbe  exercise  of  munici- 
pal legislative  authority  under  the  sanction 
of  a  state  law  is  the  election  of  state  legis- 
lative power  within  the  purview  of  the  con- 
tract clause  of  the  Constitution  {article  1, 
S  10),  declaring:  IfSo  atate  .  .  .  shall 
pUB  any    .    .    .    law  impairing  the  oUi- 
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gKtion  of  conti-Kctt."  Tb«t  thi«  istopreta- 
tion  U  here  coDalnaiiv  tniut  be  appttrait, 
■Inea  it  cannot  b«  slid  tbat  an  ut  whieli 
b  the  exertion  of  itata  kgiilatlve  power 
for  the  purpose  of  one  pravfaion  of  the 
CoDBtitntiOQ  ia  not  the  exertion  of  state 
legUIative  power  under  the  operation  of 
•notber  constitutional  provlston,  both  being 
addressed  to  the  sane  subject;  Uiat  ii,  state 
legislative  power. 

And  this  gives  rise  at  onoe  to  a  demon- 
stration from  another  and  more  final  point 
of  view  of  the  incongruity  which  would  re- 
sult from  maintaining  Uie  eontention  in- 
sisted upon.  While  tbe  guaraiitlea  of  the 
14th  Amendment  cover  subjects  not  inelnd- 
ed  in  the  contract  clauae,  since  the  former 
emhraees  every  manifestation  of  state  power 
and  the  latter  is  concerned  only  with  legiS' 
lative  power  when  exerted  so  as  to  impair 
mntracts,  yet  the  fundamental  aaiertion  of 
Federal  power  made  by  each  Amendment  is 
the  same  when  the  different  subjects  to 
which  each  is  applicable  are  put  out  of 
▼lew.  To  IlIuBtrete:  The  command  of  tbe 
14th  Amendment,  "No  state  shall  make  any 
Uw  abridging  .  .  .  nor  shall  any  state 
deprive  any  person,"  etc.,  is  In  substance  a 
manifestation  of  the  same  power  exerted  in 
tbe  contract  clause,  saying,  "^o  state  shall 
pass,"  etc  This  being  true,  as  It  must  be, 
the  fact  that  from  the  foundation  of  the 
government  the  contract  elanse  haa  been  eO' 
S forced  without  any  intimation  that  tbe 
■  power  manifested  by  tbe'dause  waa  re- 
stricted by  limitations  such  as  those  which 
It  IB  here  in&ieted  limit  the  power  to  enforce 
the  guaranties  of  tbe  J4tb  Amendment,  af- 
fords the  moet  eoncluaive  demonstration  of 
the  unsoundneaa  of  the  oontentions  here 
made.  The  immediate  and  affleient  Federal 
right  to  enforce  the  contract  clause  of  the 
Constitution  ai  against  those  who  violate 
or  attempt  to  violate  its  prohibition,  trhich 
has  always  been  exerted  without  question, 
ia  but  ^Icol  of  tbe  power  which  exists  to 
enforce  the  guaranties  of  the  14th  Amend- 
ment. Bee  authorities  as  to  tbe  contract 
elaDBC,  referred  to  In  the  opinion  In  Ross 
V.  Oregon,  decided  January  27,  10J3.  [S2T 
U.  S.  ICO,  B7  L.  ed.  — ,  SS  Sup.  Ct  Bep.  220.] 
Reversed. 


(H7  n.  8.  477.) 

r.  &  BRADLET,  Trading  u  Bradley  * 
Co.,  Plff.  in  En-., 

Cnr  OF  RICHMOND. 

CoRmrnnoNAL  Law   (|  63*1  — Drlboa- 

TIOI*    OP    POWBl— I^OAL    AtrTHOBITIEa. 

I.  A  fltate  is  not  forbidden  by  U.  8. 
Const.,  14th  Amend.,  to  delegate  either  to 
ft   mnnleipal    council,    or    to    a    board    ap- 


pointed for  that  purpose,  the  power  to  di- 
vide tmsinesaes  or  occupations  carried  od 
in  the  dty  Into  elassea  or  subclaases,  and 
prescribe  the  tax  to  be  paid  by  the  mam- 
Ders  of  each  class. 

[SO.  KdU.— r*r  otbtr  cans,  see  ConsUtntlonil 
Law.  Cant.  Dlr  If  lOS-lU ;    Dse.  Dlr  I  U.*] 

CoHBTiTinioWAi.  Law  (IS  230, 287»)— Dm 
Prqcbss  ot  Law  — Bqual  Pbotxctioit 
or  THx  Laws— Municipal  Licehsk  Tax. 

2.  There  is  no  want  of  due  procesB  of  law, 
nor  any  denial  of  the  equal  protection  of 
tbe  laws,  in  the  scheme  of  a  municipal  ordi- 
nance for  licensing  occupations,  which  de- 
fines the  occupations  to  be  subjected  to  the 
tax,  and  prescribee  a  maximum  and  mini- 
mum limitation  as  to  the  amount  of  the 
tax,  dependent  upon  the  claasiflcation  into 
thirteen  classea,  which  Is  primarily  to  he 
made  by  the  finance  committee  of  tbe  oom- 
mon  council  after  notice  and  hearing,  an 
appeal  to  the  full  council  from  the  final 
action  of  the  committee  being  permissible. 

[Ed.  NotB.— For  otbsr  cKiea.  He  CoDitJtatlonal 
Law.  Cent.  DIr  If  WJ.  131,  Mi    Deo.  Dig.  If  »«. 

ConnTB  (I  896*)~-EuoB  ro  Statk  Cocbt 
-Who  mat  Raisb  Fzdebal  Question. 

3.  One  who  baa  not  availed  himaelf  of  the 
opportunity  to  appear  and  be  heard  upon 
the  question  of  claesifieation  which  is  af- 
forded bj  a  municipal  ordinance  providing 
for  the  licenBlng  of  occupations  is  not  in  a 
position  to  urge  upon  the  Federal  Supreme 
Court,  upon  writ  of  error  to  a  state  court, 
that  he  haa  been  unjustly  and  illegally  dis- 
criminated against  in  the  actual  operation 
of  the  ordinance,  in  that  he  has  been  classi- 
fied in  such  a  manner  as  to  subject  bim  and 
his  business  to  a  higher  tax  as  a  condition 
of  Issuing  to  him  a  license  than  that  re- 
quired of  many  other*  in  the  same  buslneag. 

[Bd.  Note.— ror  othar  eaiiai.  ■•■  Courts  Cant. 
DlK-  f  1080:    Dec  Dla.  |  wT*]  ^^' 

[No.   38.] 

Submitted  November  6,  1012.    Decided  Fdn 
ruary  24,  lfll3. 

IN  ERROR  to  tbe  Supreme  Court  of  Ap- 
peals ot  the  State  of  Virginia  to  review 
a  judgment  which  affirmed  a  conviction  In 
the  Hustings  Court  of  tbe  City  of  Rich- 
mond for  the  violation  of  an  ordinance  for- 
bidding the  carrying  on  of  tbe  buainew  of 
a  private  banlcer  without  a  license,     Af- 

See  same  case  below,  110  Va,  SS],  68  S. 
E.  872. 

The  facts  are  stated  In  the  opinion. 

Mr.  I.  Henry  Harris  for  patntifT  In 
error. 

Ur.  Henry  B.  Pollard  for  detradant  in 
error.  _ 

I 

*Hr.  Justice  Lniton  delivered  tbe  opinion^ 
of  the  court: 

Plaintiff  in  error  was  convicted  In  the 
hosUngs  court  of  Richmond  tot  the  tIoIa- 


Ic  &  g  HuuBKB  la  Dee.  ft  A 


..  Dig*.  1M7  to  oata.  A  Reo'r  Indeaaa 


■lofGooglc 


ins. 


BBADLET  i 


tlon  of  ma  crdiiuuiM  torbiddlng  the  cany- 
tag  OB  of  Hit  biuineM  of  a  "priTat«  bank- 
er" without  a  IImdm.  Tbi*  judgment  waa 
affirmed  bj  the  supreme  court  of  the  state. 

NumeroDs  objeetitMia  to  the  ordlnanoe  and 
to  the  tax,  ariaing  under  the  law  and  Con- 
rtttntlon  of  the  state,  were  decided  advene- 
Ij  to  tlM  plaintiS  in  error.  With  tbeae  we 
ha*«  no  concern.  'Die  ease  comca  here  upon 
the  claim  made  in  the  itate  court,  and  de- 
nied, that  the  ordinance  denie*  both  the 
equal  protection  of  the  law  and  due  proceaa 
a*  guaranteed  bj  the  11th  Amendment. 

The  ordinance  in  question  require*  all 
persona  desiring  to  pursue  certain  busineMee 
and  occupations  to  pay  a  tpeeial  lie 
tax  for  the  privilege  of  prosecuting  i 
bnsinesa.  Hanj  pursuits  are  named,  among 
them  real  estate  agenta,  eommlsston  mer- 
ehanti,  brokers,  auctioneers,  private  bank- 
ers, tie.  The  persons  required  to  pay  such 
special  license  tax  are  to  be  divided  by  the 
finance  committee  of  the  city  council  into 
thirteen  classes.  The  amount  required 
be  paid  by  each  olaai  is  as  follows:  First 
daaa,  (800;  second  class,  $600;  third  class, 
•400;  fourth  class,  S300;  Qfth  class,  (250; 
and  so  on  In  decreasing  amounts  to  the 
titirteenth  class,  which  is  required  to  pay 
only  SIO.  This  classification  by  the  finance 
committee  is  to  be  made  with  the  advice 
and  assistance  of  "the  commissioner  of  reve- 
nue, the  city  tai  collector,  or  any  city  olll- 
oer." 

Tlie  tax  imposed  is  not  merely  an  exer- 
eise  of  the  police  power  regulating  a  bust- 
neas,  but  is  a  tax  asaessed  as  a  condition 
npon  which  the  license  issues.  Though  It 
fulfils  the  double  function  of  both  regulat- 
ing the  buatness  and  producing  revenue,  it 
was  fnlly  authorized  by  the  law  of  the  state, 
Sas  adjudged  by  the  very  judgment  under 
7»view.  'Qundling  v.  Chicago,  177  U.  8. 
1S3.  189,  M  L.  ed.  7ZS,  729,  SO  Sup.  OL 
Bep.  OSS.  Since  the  purpose  of  tiie  stat- 
vta  ts  doable,  it  is  pli^  that  to  exact  the 
same  amount  from  eaeh  person  or  firm  snb- 
Jaet  to  the  tax  might  rasnlt  In  inequality 
of  burden  under  like  cirenmstaucM  and  eon- 
ditions.  Therefore  It  was  that  the  ordl- 
name  provided  for  a  division  into  classea, 
those  in  eaeh  elass  paying  the  same  tax. 

The  objeation  to  the  oniiiianee  doM  not 
grow  out  of  any  contetitiaii  that  there  may 
not  exist  just  and  reasonable  distinctions 
Joitifying  a  greater  tax  upon  some  of  thtae 
persona  or  firms  engaged  in  doing  what 
is  called  a  "private  banking"  business  than 
upon  othara  engaged  in  the  same  general 
bnsI«H|  but  arise*  from  the  fact  that  the 
law  provides  no  rule  by  which  some  ars 
to  be  placed  in  one  dasa  and  some  in  an- 
othar.     An  ordinamoe  which  eommiU  to  » 
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board,  etmunittee,  or  singlB  ofllcial  the  pow- 
er to  make  an  arbitrary  classification  for 
purposes  of  taxation  would  meet  neither 
the  requirement  of  due  proceas,  nor  that  of 
the  equal  protection  of  the  law. 

But  this  ordinance  does  not  authorlio 
any  arbitrary  classification,  nor  could  the 
state  or  the  oounoil  I^ally  confer  or  exer- 
else  arbitrary  power  in  classifying  for  tho 
purpose  of  either  r^ulating  or  licensing  or 
taxing.  The  guaranty  of  the  14th  Amend- 
ment would  forbid. 

But  whether  the  power  of  classifying  be 
exercised  by  the  state  directly  or  by  a  olty 
council  authorised  to  require  the  payment 
of  such  a  tax  as  a  condition  to  Uae  issu- 
ance of  a  license,  it  is  at  last  the  exercise 
of  legislative  discretion,  and  is  subject,  la 
either  ease,  to  the  guaranty  referred  to. 

But  when  the  matter  concerns  the  deter- 
minatl<»i  of  the  businesB  or  occupation 
which  may  be  required  to  take  ont  a  license 
and  pay  a  tax  as  a  condition  of  obtaining 
such  a  license,  the  power  of  the  state  fs 
subject  to  no  limitations,  save  those  found 
in  the  guaranty  of  due  process  and  the 
equal  protection  of  the  law.  In  the  pres- 
ent instance,  the  state  haa  delisted  tbisx 
power  of  selecting  the  businesses  •and  ocen-> 
pattons  carried  on  within  the  ci^  of  Rich- 
mond, and  of  dividing  them  into  classes 
and  determining  the  amount  of  the  tax  to  be 
paid  by  the  member*  of  each  class.  The 
state  supreme  court  has  decided  that  there 
can  be  no  objection  under  the  Constitntia& 
of  the  state  to  such  delegation.  Neither 
do  we  see  any  reason  under  the  I4th  Amendr 
meat  why  the  state  may  not  delegate  t» 
eltlier  the  council  of  the  city  or  to  a  board 
appointed  for  that  purpose  the  power  t» 
divide  such  occupations  or  privileges  into 
claasea  or  subclasses,  and  prescritie  the  tax 
to  be  paid  by  the  memt>ers  of  each  such 
class.  Oundling  v.  Chicago,  177  U.  8.  183, 
44  L.  ed.  72S,  20  Sup.  Ot  Rep.  633;  Iilscfaar 
V.  St.  Louis,  104  U.  S.  301,  372,  48  L.  ad. 
lOlS,  1024,  24  Snp.  Ct  Rep.  673;  New  York 
tx  re).  Leiberman  v.  Van  De  Carr,  ISB  D. 
S.  562,  06(^  SO  L.  ed.  805,  310,  20  Sup.  Ct. 
Rep,  144.  In  the  ease  last  cited,  this  court 
said: 

"That  thip  eoort  will  not  interfere  be- 
cause the  states  have  seen  fit  to  give  ad- 
ministrative discretion  to  local  boards  to 
grant  or  withhold  licenses  or  permite  to 
carry  on  trades  or  occupations,  or  perfonn 
act*  which  are  properly  the  subject  of  reg- 
ulation in  the  exeroiBc  of  the  reserved  power 
of  the  states  to  protect  the  health  and  safety 
of  Its  people,  there  can  he  no  doubt." 

Tlat  this  ordinance  does  not  contemplate 
any  arbitrary  discrimination  between  tha 
persons  or  firms  subject  to  the  Uocoae  tax 
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b  evident  from  tbe  direction  that  they  Aal\ 
be  divided  into  thirteen  clBsaes,  the  mem- 
ber! of  each  el«ea  to  pay  the  putlenlar 
unimnt  nuned  as  a  condition  to  the  isiu- 
anae  of  a  license.  It  is  also  evident  from 
ttie  provisions  In  respect  of  notice,  right 
to  I»  heard,  and  a  right  to  a  revictr  b; 
the  council  iteelf.  These  are  obvions  girardt 
■gsinrt  unjust  and  capricioni  inequalities. 
The  authority  to  claeeify  is  given  to  the 
finance  committee  of  the  dty  coondl,  Tliat 
was  a  committee  of  eleven  members  of  a 
eity  council  eomposed  of  forty  memben. 
The  ordinance  required  thia  committee  to 
malce  a  tentative  elassification  with  the  ad- 
^▼ice  and  assistance  of  certain  city  olficials 
Qcsnpposed  to  be  acquainted  with  the  general 
<  subject.  When  made,  the  class illcation  is 
required  to  be  filed  in  the  office  of  the  city 
auditor  for  public  inspection.  The  auditor 
is  then  required  to  give  notice  through  two 
dty  newspapers  that  the  tentative  aasesa- 
ment  is  so  filed  in  his  office  for  examina- 
tion, and  that  ell  persons  affected  may  tie 
beard  by  the  finance  committee  at  times 
and  places  specified.  From  the  final  classi- 
fication made  by  the  committee  the  ordi- 
nance permits  any  aggrieved  person  to  ap- 
peal to  the  full  city  council  and  there  ob- 

But  it  is  said  that,  alter  all,  there  is  no 
security  that  the  city  council  will  not,  in 
the  end,  approve  of  a  scheme  of  elasaiflca- 
tion  operating  most  unjustly.  The  same 
objection  might  be  made  with  reference  to 
■ay  tribunal  required  to  determine  such  a 
matter.  The  presumptions  which  must  t>e 
Indulged    run    counter   to    the    suggestion 

It  the  right  to  appear  and  be  heard  and 
to  obtain  a  review  should  prove  illusory, 
there  would,  under  general  principles  of 
Jurisprudence,  remain  the  right  to  judicial 
raview,  if  the  result  should  violate  either 
a  right  eecured  under  the  law  of  the  state 
or  that  of  the  United  States.  This  Is  the 
right  which  plaintiff  in  error  baa  in  this 
very  ease  asserted.  Kentucky  Railroad  Tax 
Oisee,  lis  U.  8.  321,  339,  336,  29  L.  ed.  414, 
418,  419,  6  Sup.  CL  Rep.  67. 

There  was  obviously  no  want  of  due  proc- 
ess of  law  in  the  imposition  of  the  tax. 

Finally,  the  plaintiff  in  error  says  that 
the  actual  operation  of  the  ordinance  has 
brought  about  an  unjust  and  ili^al  dis- 
eriminBtion  in  that  he  has  been  classi&ed 
In  such  manner  as  to  subject  him  and  his 
bueineas  to  a  higher  tax,  as  a  condition  of 
Issuing  to  him  a  license,  than  that  re- 
quired of  many  other  private  bankers.  This 
was  a  defense  made  In  the  state  eourt.    But 


that  court,  after  saying  that  it  was  comp<^' 
tent  lor  the  council  to  aseiini  private  bank- 
er* to  different  classes,  and  that  the  plain-S 
tiff  In  error'had  been  required  to  pay  na? 
greater  license  tax  than  all  others   in   tha 
same  clau,  said: 

"In  order  to  render  the  classification  il- 
legal, the  party  assailing  it  must  show  that 
the  business  discriminated  against  is  pre- 
cisely the  same  as  that  included  in  the 
class  which  is  alleged  to  be  favored,  Nor- 
folk, P.  4  N.  Nevra  C!o.  v.  Norfolk,  lOS  Va. 
13B,  G2  B.  E.  SSI.  This  has  not  been 
shown  in  the  present  case.  On  the  contrary, 
it  appear!  that  the  business  of  the  plain- 
tiff in  error  is  not  precisely  the  same  with 
that  of  other  private  bankers  who  are 
put  in  a  different  class  and  assessed  with 
a  less  license  tax."  [110  Va.  526,  OS  8.  K 
872.] 

That  some  private  bankers  were  put  into 
classes  which  subjected  them  to  less  taz> 
ation  than  the  class  into  which  the  plaintiff 
in  error  was  placed  is  the  only  allegation 
which  would  tend  to  show  discrimination. 
But  there  was  evidence  tending  to  show 
that  tha  business  done  by  the  plaintiff  in 
error  and  ten  other  persons  or  firms  was 
that  of  lending  money  at  high  rates  upoi 
salaries  and  household  furniture,  while  the 
kind  of  bitsinees  done  by  others  in  the  same 
general  business  was  the  lending  of  money 
upon  commercial  securities.  Obviously  tha 
burden  waa  upon  the  plaintiff  in  error  to 
show  an  illegal  and  capricious  elasslflcaiitm. 
The  sUte  court  said  that  he  had  (ailed  to 
show  that  theu  private  bankers  favored 
in  the  classiflcation  were  doing  the  same 
business. 

In  Home  Telepb.  Co.  v.  Los  Angeles,  211 
U.  S.  265,  280,  281,  G3  L.  ed.  176,  IBG,  186, 
29  Sup.  Ct  Rep.  60,  the  complaint  was  tha* 
the  city,  under  an  authority  to  regulate  tha 
charges  for  telephone  service,  had  given  k 
more  favorable  rate  to  a  rival  company,  and 
had  thereby  ill^ally  discriminated.  After 
saying  that  the  allegaticm  of  such  differ- 
ence was  "too  vague  to  pass  upon,"  thii 
court  said: 

"Whether  the  two  companies  operated  Im 
the  same  territory,  or  afforded  equal  fodli- 
ties  for  communication,  or  rendered  tb* 
same  services,  does  not  appear.  For  augfit— 
that  appears,  the  other  company  may  have^ 
brought  Itc'patrons  into  communication* 
with  a  very  much  larger  number  of  per- 
sons, dwelling  in  a  much  more  widely  ex- 
tended territory,  and  rendered  very  much 
more  valuable  services.  In  other  words,  m 
just  ground  for  elassiflcation  may  have  ex- 
L     Every  presumption   should   be    la- 
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dniged  in  favor  of  the  eoasUtDtlonallty  ol 
the   legislation." 

See  also  Swea  ▼.  Rechel,  150  U.  S.  3S0, 
3»,  40  L.  ed.  188,  193,  IS  Bup.  Ct.  Rep. 
43. 

But  It  is  not  neeetauy  to  re«t  our  judg- 
BMnt  npon  the  qneatloD  u  to  whether  the 
pUintifl  ia  error  wu  rightly  or  erroneoua- 
Ij  Glaaiified,  because  tre  are  of  opinion  that 
h«  ia  not  in  a  situation  to  complain.  Ili«re 
wu  obviouslj  no  vant  at  due  proceu  of 
law  in  the  Robeme  of  the  ordinanca.  ~^ 
oeenpatlona  to  be  subjected  to  the  tax  were 
defined.  There  waa  a  maximum  and  mini- 
mnra  limitation  aa  to  the  amount  of  the 
tax,  dependent  npon  the  classification. 
elaasiBcation  waa  to  be  made  after  noUoe 
and  a  bearing  and  an  appeal  from  the 
final  action  of  the  committee  was  permia- 
■ible.  The  plaintiff  in  error  mif^t  have  ap- 
peared and  shown  the  charaeter  and  ^tent 
of  the  business  he  was  doing,  and  com- 
pared it  with  that  lit  others  more  favored  in 
elasaiflcation.  He  did  nothing  of  the  kind. 
Hb  MtmM  to  have  stood  bj  and  let  the  mat- 
ter of  claaaiflcation  go  hj  without  contest. 
It  is  no  answer  to  »a.j  Uiat  it  would  have 
been  nnavailing.  The  presumption  is  oUi- 
nwise.  The  author!^  to  olaisify  was  com- 
mitted primarily  to  the  finance  committee, 
subject  to  review  t^  the  council.  It  was 
expected  tA  use  its  judgment  and  knowl- 
edge. If  it  erred  there  waa  ample  oppor- 
tunity to  show  that  by  an  appeal  to  the 
•oondl.  Of  the  right  to  appear  and  to  be 
heard  plaintiff  in  error  elected  not  to  avail 
Umaelf.  Under  the  eircunnBtances  be  is  not 
warranted  in  resorting  to  the  extraordinary 
Jnrisdietion  of  this  court  to  arrcet  an  ad- 
ministrative error  snaeeptibte  «f  correction 
by  an  appeal  to  the  counoiL  Qandling  v. 
Chicago,  177  U.  a.  193,  180,  44  L.  ed.  720, 
728;  SO  Snp.  Ct.  Rep.  033;  Chicago  B.  * 
Q.  B.  Co.  V.  Babeock,  204  U.  B.  KB,  G&8,  61 
SL.  ed.  63S,  040,  27  Sup.  CL  Eep.  32S. 
J*  *U  la  tm«  that,  in  the  opinion  of  the  hust- 
inp  eonrt,  it  is  inadvertently  said  that 
o<  the  opportunities  afforded  by  the  aot  for 
enring  any  wrong  he  had  "availed  himself." 
It  is  likely  that  the  word  "not"  has  been 
Aoeidentally  omitted.  Thia  we  say  because 
Um  brief  of  the  defendant  in  error  says 
Ihat  he  did  not  appeal  to  the  ei^  council, 
and  ia  tlw  brief  ta  the  plaintiff  in  error 
this  is  admitted.  In  addition,  w«  add  that 
ther*  la  no  evldenoa  that  he  in  any  way 
^>peared  or  pointed  ont  any  injnstie*  done 
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im  V.  B.  bh.) 
WILLIAM  A.  ENSIGN,  Plff.  In  Err, 


CHARLES  A.  ENSIGN,  Plff.  in  Err, 


WrrNBesBs    (i    203*)— Pbivileob— Appli- 

OiBlLm    OF    FKDEBAI.    CONBTlTDTlOir    TO 
IttATEB—SWLF-  CBIUIHATIOH. 

1.  The  goveramenta  of  the  several  states, 
or   their   Judicial   establiahmenta,   are   not 


Amend.,  but  this  Amcndoient  regulates  the 
procedure  of  the  Federal  courts  only. 

[Hd.    Nola.—FoT    otber  euM.    raa  -WltneuH. 
Cant  Die.  {}  lOOt-lOlt;     Dm.  DIr  I  ttl.*] 

Bankboptct  (I  242*)— ADinsetOMB— Bank- 
bupt's  Bchedulz  AMD  Books. 
2.  The  protection  afforded  a  bankrupt  un- 
der the  bankrupt  act  of  July  1,  1898  (30 
Stat,  at  L.  S44,  chap.  641,  U.  8.  Comp. 
SUt.  IBOl,  p.  3418),  I  7,  cl.  0,  against 
the    offering    in    evidence    against    hiin    in 


mony  given  by  the  bankrupt  upon  his  ex- 
amination under  that  clause  of  the  section, 
and    does    not    render    inadmiisible   on    a 

criminal  proBecution  the  schedules  filed  by 
him  in  the  bankruptcy  proceedings,  or  the 
testimony  of  an  expert  accountant  based 
upon  an  examination  of  his  books  which  he 
hid  turned  over  to  the  trustee. 

[Hd.    Note.— For  other   cubi,   see   Bankruotcr, 
Cent.  DIs.  U  Sll»-«1 ;     D>c.  Dig.   |  242,*] 

[Nob.  123  and  124.] 

Argued  January  20,  1913.    Decided  Febru- 
ary 24,  1913. 

TWO  WRITS  OP  ERROR  to  the  Supreme 
Conrt  of  tbe  State  of  Pennsylvania  to 
judgments  which  affirmed  judgments 
ol  tbe  Superior  Conrt  affirming  convictions 
in  the  Court  of  Quarter  Sessions  of  Erie 
County  in  that  state  of  tbe  offense  of  re- 
ceiving of  deposlU  by  insolvent  bankan. 
Affirmed . 

below  in  superior  oonrl, 
40  Pa.  Super.  Ct.  1S7,  183;  In  su^ema 
court,  228  Pa.  400,  77  Atl.  657. 

The  facts  are  stated  in  the  opinion. 
Messrs.  John  B.  Brooks  and  Cfaaries  H. 
English  for  plaintiffs  in  error. 

Messrs.  W.  Plu  Qlfford,  J.  Orin  Wail, 
and  U.  P.  Rossiter  for  defendant  in  enw.l 


'Mr.  Justice  Fitney  delivered  Um  opinion* 
of  the  court: 

There  are  two  writs  of  error,  but  a  single 
record.     The  plaintiffs  in  error  were  joint- 
ly indicted  in  the  court  of  quarter  smsions 
ol  Erie  county,  Pennsylvania,  mder  an  ael 
Mr.  Justice  -Lmfnar  eonenrs  la  the  rewlt.    of  May  8,  IfiSO   (P.  L.  1881,  p.  14>),  "». 


Judgment  affirmed. 
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Imting  to  the  KceiTliig  of  depoilla  bj  in- 
^■oWent  banlcen,  ete.,  deBning  the  offeiue, 
Ptttd  providing  a  pun Uliment- therefor,"  I" 
■ppe&ri  that  they  were  engaged  U^ethe 
in  biulaeM  a*  private  bankere  In  the  boi 
ough  of  North  Eaat,  PennRylvania,  for  a 
long  time  prior  to  February  IE,  1908;  that 
on  that  day  tbey  received  from  the  prose- 
cuting -witness  a  deposit  of  (1,000 1  that 
on  the  Ktb  of  February  they  closed  their 
banking  houae,  and  on  the  17th  made  an 
auignment  for  tbe  beneflt  of  their  credit- 
or!; that  they  were  shortly  thereafter 
thrown  into  Involuntary  bankruptcy,  and 
■ohedulea  were  filed  by  them  in  the  bank- 
ruptcy proceeding.  The  receipt  of  the  de- 
posit of  February  lEth  wat  made  the  basis 
of  tlie  indictment. 

Upon  the  trial,  the  commonwealth  offered 
in  evidence,  and  the  court  admitted,  against 
tbe  objection  of  the  defendants,  the  sched- 
ule! filed  l>y  them  in  the  bankruptcy  pro- 
eeeding,  and  the  testimony  of  an  expert 
eountaut,  based  upon  an  examination 
their  banking  books,  which  they  had  turned 
over  to  the  trustee.  The  trial  court,  and, 
on  auaeessive  appeals,  the  superior  court  and 
the  supreme  court  of  Pennsylvania  (40  Pa. 
Super.  Ct  167,  1S3;  2E8  Pa.  400,  77  Atl. 
6S7 ) ,  overruled  the  contentions  of  tbe  plain 
tiffs  in  error  that  their  rights  under  thi 
Constitution  and  laws  of  the  United  States 
were  infringed  by  tiie  admission  of  the 
doice  referred  to,  and  so  they  bring  tbe  case 

Article  S  of  Amendments  to  the  Federal 
Constitution  is  invoked,  which  provides 
{inter  alia) — "No  person  .  .  .  shall  be 
eompelled  in  any  criminal  ease  to  be  a  wit- 
ness against  himself."  But,  ob  has  been 
often  reiterated,  this  amendment  is  not  ob- 
ligatory upon  the  governments  of  the  sev- 
eral Btatea  or  their  Judicial  estabtishments, 
and  regulates  the  procedure  of  the  Federal 
eourts  only.  Barron  v.  Baltimore,  7  Pet. 
243,  9  L.  ed.  672;  Spies  v.  Illinois,  123  U.  S. 
131,  168,  31  L,  ed.  80,  86,  8  Sap.  Ot.  Rep. 
SI,  22;  Brown  v.  New  Jersey,  17S  U.  S. 
172,  44  L,  ed.  .110,  20  Sup.  Ct.  Rep.  TT; 
Harrington  v.  Missouri,  205  U.  S.  493,  51  L. 
ed.  890,  27  Sup.  Ct.  Rep.  682;  Twining  v. 
New  Jersey,  811  U.  S.  78.  93,  53  L.  ed.  67, 
103,  20  Sup.  Ct.  Rep.  14. 
«  We  are  referred  to  a  similar  prohibition 
Ij'in  art.  I.,  i  9,  of'tbe  Constitution  of  Penn- 
sylvania; but,  even  if  the  trial  of  tbe  plain- 
tiffs in  error  proceeded  in  disregard  of  this 
provision,  no  Federal  right  wo*  tiiereby  in- 
fringed. 

The  only  debatable  question  is  that  which 
Is  Iwsed  upon  the  provisions  of  |  7  of  the 
Federal  bankruptcy  act  of  July  1,  1898 
(chap.  541,  I  7;  80  SUt  at  L.  644,  548, 


U.  8.  Camp.  Stat  1901,  pp.  3418,  3424), 
which  reads  as  follows: 

"Duties  of  bankrupts. — a.  The  bankrupt 
■hall  (1)  attend  the  first  meeting  of  hie 
creditors,  if  directed  by  the  court  or  a 
judge  thereof  to  do  so,  and  the  hearing  up- 
on his  application  for  a  discharge,  if  filed; 
(2)  comply  with  all  lawful  orders  of  the 
court;  (3)  examine  the  correctness  of  all 
proofs  of  claims  filed  against  bis  estate; 

(4)  execute  and  deliver  such  papers  a* 
shall  be  ordered  by  the  court;  (5)  execute 
to  his  trustee  transfers  of  all  his  property 
in  foreign  countries;  (8)  Immediately  in- 
form his  trustee  of  any  attempt,  by  hit 
creditors  or  other  persons,  to  evade  the 
provisions  of  this  act,  coming  to  bis  Icnowl- 
edge;  (7)  in  ease  of  any  person  having  to 
his  knowledge  proved  a  false  alalm  against 
his  estate,  disolose  that  fact  immediately 
to  his  traatee;  (8)  prepare,  make  oath  ti, 
and  file  In  the  court  within  ten  days  un- 
less further  time  is  granted,  after  the  ad- 
judication, if  any  Involuntary  bankrupt,  and 
with  the  petition,  if  a  voluntary  bankrupt, 
a  schedule  of  his  property,  showing  the 
amount  and  kind  ot  property,  the  location 
thereof,  its  money  value  in  detail,  and  a  list 
of  his  creditors,  showing  their  residences, 
if  known;  if  unknown,  that  fact  to  be  stat- 
ed, the  amounts  due  each  of  them,  the  eon- 
Bideration  thereof,  the  security  held  1^ 
them,  if  any,  and  a  claim  for  such  exemp- 
tions as  he  may  he  entitled  to,  all  in  tripli- 
cate, one  copy  of  each  for  the  clerk,  one  for 
the  referee,  and  one  for  the  trustee;  and 

(5)  when  present  at  the  first  meeting  of 
his  creditors,  and  at  sueh  other  times  as 
the  court  shall  order,  submit  to  an  ezam- 
ioation  concerning  the  conducting  of  his. 
business,  tbe  cauae  of  his  bankruptcy,  hisg 
dealings  with  his  ereditors*and  other  per-* 
sons,  the  amount,  kind,  and  whereabouts  of 
his  property,  and,  in  addition,  all  matters 
which  may  affect  the  administration  and 
settlement  of  his  estate;  but  no  tesUmony 
given  by  bim  shall  be  offered  in  eridenc* 
against  him  in  any  criminal  proceeding: 
Provided,  however,  that  he  shall  not  be  re- 
quired to  attend  a  meeting  of  bis  creditors, 
or  at  or  for  an  examination  at  a  place 
more  than  one  hundred  and  nfty  miles  dis- 
tant from  his  home  or  principal  place  of 
business,  or  to  examine  claims  except  when 
presented  to  him,  unless  ordered  by  the 
court,  or  a  judge  thereof,  for  cause  shoim, 
and  the  bankrupt  shall  \»  paid  bis  actual 
expenses  from  the  estate  when  examined  or 
required  to  attend  at  any  place  oUier  than 
the  city,  town,  or  village  of  his  residenee." 

Tbe  reliance  of  the  plaintiffs  in  error, 
of  course,  is  upon  that  part  of  clause  S  of 
the  section  which  declares— "but  no  testi- 
mony given  by  him  ahaU  be  offei«d  in  til- 
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dence  againtt  him  in  any  eriminal  proceed- 
ing." It  \»  iDBiBted  thftt,  in  accordance 
with  the  spirit  of  the  Stli  Amendment,  this 
■bould  l>e  conatrued  as  applying  to  the 
■cbedule  required  to  be  prepared,  aworn 
to,  ajid  Bled  b;  the  bankrupt  under 
Uie  ptovieioui  of  the  8th  clause.  " 
aa  a  matter  of  mere  interpretation,  we 
deem  it  clear  that  it  la  only  the  te«- 
timony  given  upon  the  examination  of 
the  bankrupt  under  clauM  0  that  fa  pro- 
hibited from  being  offered  in  evidence 
againat  bim  in  a  criminal  proceeding.  The 
achedule  referred  to  in  tbe  Sth  clause,  and 
the  oath  of  the  bankrupt  verifying  it,  are 
to  be  "Sled  in  court,"  end,  therefore,  are, 
of  course,  to  be  in  writing.  The  word  "tes- 
timony" more  properly  refers  to  oral  evi- 
dence. It  wBi  reasonable  for  Congress  to 
make  a  distinction  between  the  schedule, 
which  may  presumably  be  prepared  at  lei- 
aure  and  eemtinized  by  the  bankrupt  with 
care  before  he  verifies  it,  and  the  testimony 
that  he  is  to  give  when  be  aubmits  to 
examination  at  a  meeting  of  creditors 
Sat  other  times  pursuant  to  the  order  of  the 
"court, — a*proceeding  more  or  less  unfriend- 
ly and  inquisitorial,  as  well  as  summary, 
and  in  which  it  may  be  presumed  that  even 
an  honest  bankrupt  might,  through  con- 
fusion or  want  of  caution,  l>e  betrayed  into 
making  admissions  that  he  would  not  delib- 
erately make.  Full  effect  can  be  given  to 
the  clauee,  "but  no  testimony  given  by  hi 
•hall  be  offered  in  evidence  against  him 
any  criminal  proceeding,"  by  confining  il 
to  the  testimony  given  under  clause  0, 
to  which  the  words  in  queatioo  are  imme- 
diately subjoined.  And  we  think  that  prop- 
er interpretation  requires  their  effect  to  be 
thus  limited. 

We  are  referred  to  Johnson  *.  United 
States,  18  L.H.A.  (SS. )  1194,  B9  C.  C.  A.  608. 
163  Fed.  SO,  and  Cohen  v.  United  States,  90 
C.  C.  A.  3S,  ITO  Fed.  TIS.  But  these  were 
fcoib  proaeentiona  in  tbe  Federal  eoorta  on 


indictments  for  fraudulently  concealing 
property  belonging  to  the  bankrupt's  estate; 
and  the  decision  in  each  case  waa  rested 
upon  %  8flO,  Hev.  atat.  (U.  S.  Comp.  SUt. 
190V  p.  C61],  which  declares  that  "no 
plea^ng  of  a  party,  nor  any  discovery  or 
evidence  obtained  from  a  party  or  witneaa 
tiy  meana  of  a  judicial  proceeding  in  ttala 
or  any  foreign  country,  ahall  be  given  in 
evidence,  or  in  any  manner  used  agalnat 
him  or  his  property  or  estaL.;,  in  any  court 
of  the  United  States,  in  any  criminal  pro- 
ceeding, or  for  the  enforcement  of  any 
penalty  or  forfeiture;  provided,  that  this 
section  shall  not  exempt  any  party  or  wit- 
ness from  prosecution  and  punishment  for 
perjury  cammitted  in  discovering  or  teatify- 
i[ig  as  aforesaid."  This  section  (since  re- 
pealed by  act  of  May  7,  IBIO,  chap.  216, 
3fl  Stat,  at  L.  352,  U.  8.  Comp.  Stat  Supp. 
1911,  p.  272)  was  in  force  at  the  time  of  the 
trial  of  plaintiffs  In  error;  but  by  its  own 
terms  it  is  limited  to  criminal  proceedings 
"in  any  court  of  the  United  States,"  and 
constitutes  no  limitation  upon  the  proced- 
ure of  the  state  courts. 

For  the  reasons  given,  it  seems  to  us 
clear  that  the  plaintiffa  in  error  were  not 
entitled  to  have  the  banlcruptcy  adtedulea 
excluded  from  evidence,  beeause  those  sebed-S 
ules'were  not  within  tbe  description  af« 
"testimony"  in  tbe  clause  quoted  from  | 
7  of  the  bankruptcy  act. 

And  for  litie  reasons,  the  evidence  show- 
log  the  results  of  an  expert  examination 
of  the  hooka  of  tbe  benkera  waa  alao  ad- 
missible. 

This  conclusion  renders  it  nnnecessaiy 
tor  ua  to  consider  vhether  the  prohibition 
with  which  we  have  dealt,  that  "no  teatl- 
mony  given  by  him  shall  be  offered  in  evi- 
dence against  blm  in  any  criminal  proceed- 
ing," ia  not  limited  to  criminal  proceedlngi 
in  the  Federal  courts;  and  upon  this  ques- 
tion we  express  do  opinion. 

Judgments  afOrmed* 
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CASES  DISFOSED  OF  AT  OGTOBEB  TEEM,   1912, 


JtaH  Uboxi,  Piftlntlfl  in  Error,  ▼.  Statb 

or  Wast  Tnamu.    [No.  VS.] 

In  Error  to  the  Bupreme  Court  of  App««l« 
of  Uia  Stata  of  Wert  Virginia. 

Mr.  JoMph  U.  Sandara  for  pUlntlff  in 
•rror. 

ICr.  Wniiam  G.  Conlo;  for  dtlendaiit  In 

Jannarj  0,  UlS.  Per  Curimn:  DI«- 
mined  for  the  want  of  Joriidletion  on  the 
Mthoritr  of  Spie*  v.  IlIinDia,  123  U.  B.  131, 
UI,  SI  L.  od.  80,  91,  8  Sup.  Ct.  Eep.  21, 
£2,  and  Seaboard  Air  Line  B.  Ca  t.  Duvall, 
X!S  U.  S.  477,  4S6,  4sa,  68  U  ed.  1171, 1176, 
S2  Sap.  Ct,  Bop.  780,  and  cues  cited. 


Pais  IUpim  Litvbbb  Coupaitt,  Plaintiff 

in  BrroT,  t.  TJifrtSD  Statu.     [No.  100.] 

In   ESrror   to  the   Circuit   Court  of   the 

United  StatM  for  the  Dietriet  of  Uiane- 

Mta. 

Meacra.  BanMm  J.  Powell  and  Qeorge  T. 
Simpaon  tot  plaintiff  in  error. 

The  Attomej  Q«iieral  and  Aaaiatant  At- 
torney Qeneral  Enaebel  for  defend&nt  in 
•rror. 

jBnn«7  8,  1(113.  P«r  Owriom;  Judg- 
Bent  afBrnwd  on  the  authori^  of  United 
SUtea  T.  Bickert,  188  U.  B.  4SS,  4S6,  47 
L.  ed.  S32,  SSS,  23  Sup.  CL  Bep.  478;  not 
ia  Congreaa  of  April  21,  1Q04  {33  SUt.  at 
L.  180,  S09,  chap.  1402) ;  Heokman  t.  Unit- 
ad  BUtea,  224  U.  a  413,  438,  U  L.  ed.  820, 
820,  S2  Snp.  Ct  Sep.  424;  and  eauia  re- 
ntanded  to  the  Diitriet  Court  of  the  Unit- 
Ad  Statea  for  the  Diatriet  of  Minneaota. 


Ex    FAKIS:       In    TBS    MatTD    OT    JKWKJ. 

Emo,    Petitlonor.      [No.    — ,    OrfginaL] 
Motion  for  lean  to  file  a  pvtiti<ai  for  a 
Writ  of  Babeaa  Corpna, 

Ifr.  Bnrton  Smith  for  petitioner. 


CBAaiLEa  F.  Allkn,  Exeentor,  etc.  Petition- 
er, T.  BXABOABD  An  Lim  Railwat  et  aL 
[No.  881.] 
Petition  tor  a  Writ  of  Certiorari  to  the 

United  Btatea  Circuit  Court  of  Appeals  for 

the  Beeond  Circuit. 
Ur.  Ferdinand  E.  IL  Bullowa  for  pett- 

Mr.  Jamea  Byrne  for  reapondanta, 
January  «,  1913.    Denied. 


HowASD  E.   Btpkkb  et  aL,  Petitlonera,  ▼, 

BonviEB-lAiaEn    Coai.    Lakh    Covfaht. 

[No.  883.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Clrenlt  Court  of  Appeals  far 
the  Fourth  Circuit. 

Mr.  John  H.  Holt  for  petitionera. 

Hr.  Qeorge  E.  Price  for  reapondenlh 

January  ft,  1913,    Denied. 


EKTBToin  TrPB  FOmnnr,   Petltlonar,  r. 

Natiorai.  CoxKMirm  Ooufaitt.     [No. 

892.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  SUtea  Clrenit  Court  of  Appeala  tm 
the  Fourth  <areutt, 

Mr.  E.  W.  Bradford  for  petlUMur. 

No  appeatanee  for  raapmidont. 

Jaanaiy  <,  1913.     Denied. 


WAI.TKB  UuBPRT,  Petitioner, 

OouLD,  Aaeociate  Justice,  ate.    [No,  BBS.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
a>nTt  of  Appeala  of  the  District  of  Oolutft- 
bia. 

Ur.  Jotm  Altheua  Johnaon  for  patltiaMC. 
'  No  appeannee  for  reapondant. 

January  4.  UU.    Dolod. 
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John  H.  Hall,  Plainttfl  In  Error,  t.  Uhit- 

KD  Statis.    [No.  117.] 

In  Error  to  the  Circuit  Court  of  the 
United  6Utei   for  the   Diatrict  of  Or^on. 

Ur,  John  H.  Hkll,  pro  m,  for  pUiuUff  in 
•rror. 

The  Attomej  GenenU  tor  defendKnt   in 

Jannar;  8,  1913.  DiBmiued,  on  motion 
«<  Ur.  Solicitor  Qoner&l  BulliU  for  the  do- 
iendABt  in  oiror,  uid  eauH  reniuided  to 
tiu  Dlrtriot  Court  of  the  Unitwl  8Uti«  for 
Um  Diitriet  of  Oregon. 


Ol(in»    BTATsa,    Plaintiff    In    BrnM',    v. 

KOBTllUIN   COHUEBOUJ.  CoitpuiT.     (No. 

S48.] 

In  Error  to  the  Distriot  Court  of  the 
United  Stktet  for  the  Fourth  DivLiiDn.  Ter- 
ritory of  Alkika. 

Tha  AttoriMj  Oenenl  for  plaintiff  in  or- 
tor. 

Ifeaua.  John  Sidney  Webb  and  Edward 
11.  CUary  for  defendant  in  error. 

January  S,  1913.  Diuniaged,  on  motion 
«l  Mr.  Solicitor  Gfloeral  Bullitt  for  the 
^intiff  in  error. 


AaanaTva  Bubodobt,  Surriving  Tnuteo,  et 

aL,  Appellants,  t.  Ijuuzl  E.  Mathxw. 

[No.  182.] 

-Appeal  from  the  Court  of  Appeal*  of  the 
Ustriat  of  Columbia. 

Mr.  John  Ridout  for  appellanta. 

Ko  appearance  for  appellee. 

January  6,  1913.  DiBmlsBed  vith  ooata, 
«B  motion  of  couneel  for  the  appellanta. 


Okbhah  InacKAticx  Coiipast,  Plaintiff  in 
Error,  t.  Couicokwku.th  or  Kkhtdokt, 
roB  VBK  U8K,  rro.,   or  thk  LomaviLLa 
SoHOOL  BoABD  et  aL     [No.  31fi.] 
'!■  Eixot  to  the  Coart  of  Appe^  of  the 

etata  of  KentuoJcy. 

Meaara.  Louis  B.  WeUa  and  0.  A.  Wehle 

(or  plaintiff  in  error. 
No  appearanoB  for  defendauta  in  error. 
January  6,  1013.     Diamiaied  with  coata, 

OQ  motion  of   counsel   for   the  plaintiff   in 


t.  h.  Bbiki^  Petitioner,  ▼.  DnriD  BrATn. 

[No.  887.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
Onited  Statea  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Ur.  W.  S.  Welch  for  petitioner. 

Tha  Attorney  General  and  Aesistant  At- 
torney General  Harr  for  reapondent. 

Junary  U,  1»U.    Dnied. 


HAKraoRD  Edbbis  Works  Coufaitt,  Peti- 
tioner,  T,   Mraujc  Rubbes  Tub  Coic- 
PAHI.     [No.  908.] 
Petition  (or  a  Writ  of  Certiorari  to  tha 

United'  Stataa    Circuit   Court   of   Appeals 

for  the  Second  Circuit. 
Mr.  Livingston  Qifford  for  petitioner. 
Ur.  Norman  Johnaon  for  reapondent. 
January  13,  lOlS.    Denied. 


CBABLsa  Griko,  Owner,  etc..  Petitioner,  ». 

Rosa  Lb  CHEtxr,  Admlniatratrix,  et  aL 

[No.  008.] 

Petition  foiT  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fenrth  Circuit. 

Meesrs.  Howard  M.  Long,  J.  Parker  Eir- 
lin,  and  Edward  R.  Baird,  Jr.,  for  peti- 
tioner. 

Mr.  Henry  Bowden  for  respondent!, 

January  13,  1913.    Denied. 


ROTAL  BosvoRTB  YooRO  et  al.,  Petitioner^ 

T.  UNirxD  Zina  CouPAttisa  et  aL     [Na 

909.] 

Petition  for  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

Ur.  Robert  0.  Harris  for  petitioners. 

Uessn.  Samuel  Willlston  and  Hollle  B> 
Bailey  for  reapondents. 

January  13,  1013.     Denfe^. 


J.  O.  Bbil£  CoicpAirr,  Petitioner,  f.  Bniu 
Cab  Box  Coupanx.     [No.  BIO.) 
Petition  for  a  Writ  of  Certiorari  to  tbs 

United  Statea  Circuit  Court  of  Appeals  f« 

the  Third  Circuit. 
Measra.  J.  Edgar  Bull,  Alexander  Simp- 
)n,  Jr.,  and  Franda  Rawle,  for  petitioner. 
Messrs.    John    0.    Johnaon,    Henry    P, 

Brown,  and  Antonio  Enautb,  for  respond- 

ent 


January  13,  1913.    Denied. 


St.   Louis   Faib  AssociATKnT,  Plaintiff  la 

Error,  ▼.  GtLSomn  Roofiho  &   PAVura 

CoupAKi,     [No.  810.] 

In  Error  to  the  Supreme  Court  ol  tba 
State  of  MiaaourL 

Meaara.  Henry  W.  Bond  and  Thomas 
Bond  for  plaintiff  in  error. 

No  appearance  for  defendant  In  emw. 

January  13,  1913.  Diamisaed  with  eoats 
1  motion  of  fonnaal  for  tha  plaintiff  la 
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Bmai  H,  Hoirromf^T,  Tmat«e  In  Bftnk- 

mptcy   of   Mfturlce   G.    Samnel*,   Appal- 

lant,  T.  CKAXixa  A.  Bsas,  Tnutet,  ato. 

[No.  278.] 

Appeal  from  the  UnitBd  BUtea  dreoit 
Court  of  Appeala  for  the  Fifth  Giroolt 

MeBBT*.  Leon  Lnuteritein  and  Jadcion 
E.  lUliton  for  appellant. 

No  appearance  for  appellaa. 

January  IB,  1913.  Dismlued  with  eolta, 
on  motion  of  Mr.  E.  0.  Brandenburg,  in 
behalf  of  oonnMl  for  the  appellant. 


AzzL  OVRAnsot*  et  al.,  PlaintlfTs  in  Er- 
ror, T.  Statx  or  Iowa.  [No.  130.] 
Ib  Error  to  the  SnprenM  Court  of  the 

Btate  of  Iowa. 
Mr.  Benjamin  L  Salinger  for  plaintiSi  In 

No  app«ftr«nee  for  defendant  In  error. 
Jannarj  It,  1913.    DiamtMed  with  eoata, 
poisuant  to  the  Tenth  Hule. 


hnnxuxA  t  Texas  Ltjhbcb  CoiaATn,  Pe- 
titioner, T.  C.  a  Swift.     [No.  017.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statee  Circuit  Court  of  Appeal*  for 

the  Fifth  Circuit 
itMan.  L.  0.  Bojle  and  Joeeph  8.  Brodu 

te  petitioner. 
Ur.  Cone  Johnson  for  reepoadent. 
Jaonai;  SO,  1S13,     Denied. 


Onnnacru.  Lm  iHBmAscK  OomAnr, 
Plaintiff  in  ErroTi  T.  People  or  the 
State  ov  Ilukois,  upoit  iHroBiunoii 
OF  Geoboi  J.  AiuEosB.  [Na  S2S.] 
Ie  Error  to  the  Suproma  Court  (^  the 

8Uta  of  niinoik 
Mr.  Oeoige  A.  Chritton  for  plaintiff  in 

«rror. 

Meaara.  Thomas  F.  Sheridan  and  Qeorge 

B.  Oillespia  for  defendant  in  error. 
January   SO,   1013.     Dismissed,   without 

ooats   to  eithor   par^,   per   itipulation   of 


COKPAthA  DE  LOS  Febbogarbilu  nt  PniB> 

to    Rloo,    Plaintiff    in    Error,    t.    Kau. 

EOHBXB  et  al.     [No.  137.] 

In  ErrM-  to  the  DUtriot  Court  of  tho 
United  States  for  Porto  lUeo. 

Mr.   Franeia  H.  Dexter,  tor  plaintiff  in 

Tho  Attorney  Qeneral  for  defendante  in 


R.  A.  Masks  et  al..  Plaintiffs  In  Error,  v. 

S.  A.  Datib  et  >1.    [No.  773.] 

In  Error  to  the  Supreme  Court  of  tlw 
Stat*  of  Kansas. 

Mr.  Marlin  E.  Olmsted  and  Mr.  D.  B. 
Hfte  for  plaintiffs  in  error. 

No  nppearanoe  for  defendants  In  error. 

January  23,  1913.  Dismissed  with  costs, 
on  motion  of  Mr.  M.  B.  Olmsted  for  ths 
plaintiff  in  error. 


Qeoboe    Mxnokl,     Plaintiff    In     Error,    T. 

Blakche    Mbnqel    and    Louis    Eclthar^ 

Sheriff.     [No.  178.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr.  Benjamin  I.  Salinger  for  plaintiff  !■ 

Mr.  I.  S.  Pepper  for  defendants  in  error. 

January  27,  1913.  Per  Curiam:  Dls* 
missed  for  the  want  of  jurisdiction.  Wster^ 
Pierce  Oil  Co.  v.  Texas,  212  U.  S.  118,  118, 
63  L.  sd.  431,  434,  29  Sup.  Ct.  Sep.  227 1 
McGorquodale  t.  Texas,  Ell  U.  8.  432,  U 
L.  ed.  26B,  20  Sup  Ct.  Rep.  14fl;  Forrell 
*.  O'Brien  ( O'Callaghan  t.  O'Brien)  199  U. 
a  100,  101,  50  L.  ed.  107,  25  Sup.  Ct.  Rep^ 
727;  Deming  t.  Carlisle  Padclug  Co.  929 
D.  8. 102.  67  L.  ed.  — ,  33  Sup.  Ct.  Rep.  80.' 


GtJLr,    CoLOBAiK),   &    Saitta   Fi   Sailwat 

CouFANT,   Plaintiff   in   Error,  t.   J,   H. 

Thobh.     [No.  134.] 

In  Error  to  the  County  Court  at  Sabina 
County,  State  of  Tetaa. 

Messrs.  A.  B.  Browne,  J.  W.  Terry,  A.  H. 
Cut  well,  Gardiner  Lathrop,  Alex.  Brittoui 
and  Brans  Browne,  tor  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

January  87,  191S.  Per  Curiam:  Judg- 
ment reversed  with  costs,  and  cause  remand- 
ed for  further  proceedings,  upon  the  author^ 
ity  of  Gulf,  C  A  8.  F.  R.  Co.  T.  Dennis,  224 
U.  S.  903,  SO  L.  ed.  B60,  32  Sup.  CL  Bep. 
S4S. 


J.    B.    Clbuehtb    et    al..    Petitioners,    T, 
Qeobob   p.   Nobtubop  et  al.,   Executors. 
[No.  920.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Doited  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Mr.  Alexander  Alcermaii  for  paUUMMra> 
Hr.  Arthur  H.   Codington   tat  i 

enta. 
January  87,  191S.    Dsnisd. 
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as  SUPREME  a>UBT  EEPOHTER. 


U.  P.  Hall  st  ftl.,  Ftttitionen,  t.  W.  A. 

Hnf¥  Bt  (U.    [No.  987.1 

Petition  for  k  Writ  of  Certlor&ri  to  the 
United  State*  Circuit  CSourt  of  Appeals 
for  the  Fifth  Circuit. 

Mr.  Alexander   AlcemMn  for  petitioners. 

Measra.  DuPont  Guerr;  and  ThomtB  8. 
Telder  for  respondents. 

January  27,  1913.    Denied. 


OoHOBxaAcidN  DE  LA  MifliAii   DB  Sah  Vi- 
oniTB  DK  Padi,  Appellant,  v.  FKAnciScx> 
Retxb   t   Muabes   and    Banco   Eipaflol 
Tilipino.     [No.  S60.] 
Appeal  from  the  Supreme  Court  of  the 

Philippine  Island*. 

Mr.  Evans   Browne  for  appellee*. 
Jamiuj   ST,   UlS.     Deek«t«d   and   db- 


mUatd  with  costs,  on  motion  of  Ifr.  BnuM 
Browne  for  the  appellees. 


Ckntbal  VxaMowi  Railwat  ComAFT,  A^ 

pellant,   *.   Johit    W.    Reduohd   «t   aL, 

Constituting  Uia  Public  Service  Commla' 

sion  oi  the  SUte  of  Vermont.    [No.  461.] 

Appeal   from   the   Circuit   Court   of   the 

United  States  for  the  District  of  Vetinont. 

Messrs.   C.   W.   Witters   and   Oeorga   B, 

Young  for  appellant. 

No  appearance  tor  appelleea. 

January  29,  lOlS.    Dlsmiiwd  with  aosia 

on  motion  of  oounsel  for  the  appellant,  and 

cause   remanded   to  the   District   Conrt   id 

the  Unitwl  BUtM  for  the  Dlstrlet  «f  Taib 
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ISIS         UNITED  STATES  ex  bel.  CHAMPION  LUMBEB  CO.  t.  FISHER. 

on  D.  8.  441.) 

UNITED  STATES  OF  AMERICA  EX  REL. 
CHAMPION  LUMBER  COMPANY,  a 
CoTporktion,  Patitioner, 


WALTER  L.  FISHER,  SecretoiT  at  the 
Interior,  uid  Fred  Dennett,  ComiDiBiion- 
er  of  the  GeneraJ  Land  OfDoe. 

CoDBTs  (I  388»)--Appeai,  fbom  District 
OF  Columbia  Court  or  Ai-PEALfr- 
Fedekal     AuTHoBirr    —  "Dbawh    m 

QUIBTIOH,*' 

The  validity  of  an  authority  exerciaed 
under  the  United  States,  or  the  existence 
ar  Bcope  of  any  pover  or  duty  of  an  ofiloeT 
of  the  United  Statei,  vaa  not  "drawn  in 
queation,"  within  the  meaning  of  the  Judi- 
dal  Code  of  March  3,  1911  (36  Stat,  at  L. 
1159,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  231),  i  ESO,  governing  the  appel- 
late jurisdiction  of  the  Federal  Supreme 
Court  over  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  in  a  case  in  which  the 
validity  of  the  action  of  the  lAnd  Depart- 
ment in  withholding  a  patent  under  the  act 
of  March  3,  1801  (20  Stat,  at  L.  1095, 
1098,  chap.  B61,  U.  S,  Comp.  Stat.  1001, 
pp.  1621,  1635),  i  7,  on  the  ^ound  that  a 

Sroteat  had  been  filed  within  two  veara 
ram  the  date  of  isiuance  of  the  receiver's 
certificate,  waj  Involved,  where  the  real 
iaane  ii  whether  the  facta  shown  warranted 
the  exercise  of  the  power  given  by  law,  the 
statute  under  which  the  officers  acted  eon- 


facts  justified  their  action. 

[Ed.  Not*.— For  othar  ciim«,  ■»  Courts,  Cent. 
DIJ.  H  im-lD40 ;    Dec  Dla.  {  tSS.* 

For  other  daOnltlans,  •••  Worda  and  Phrase*, 
vol.  I,  p.  UOLl 

[  ] 

Submitted  Januai;  27,  1918.    Decided  Feb- 
ruary 24,  1913. 
■VN  PETITION  for  a  Writ  of  Error  to 

'  the  Court  of  Appeals  of  the  Dietrict 
of  Columbia  to  review  a  Judgment  which  ai- 
Armed  a  judgment  of  the  Supreme  Court  of 
the  District,  dlamiising  a  petition  for  a 
writ  of  mandamus  to  compel  the  issuance  of 
ft  patent  by  the  Land  Department.    Denied. 

Sea  lame  case  below,  i»  App.  D.  C.  168. 

The  facta  are  stated  in  the  opinion. 

Mr.    Patrick    H.    iMinchrui    for   pctl- 

Bolicitor  Oeneral  Bnllitt  and  Assistant 
-Attorney  Qenera]  Cobb  for  respondent. 

?*Mr.   Justice   Day   delivered   the   opinion 
of   the  court: 
This  ia  a  petition  for  the  allowance  of 
r  to  th«  court  of  appeals  of 


0-. 


a  vrrit  of 

tbe  District  of  Columbia  to 
judgment  of  that  court,  afflrmiBg  the  judg- 
ment of  the  supreme  court  of  the  Distrirt 
of  Columbia,  diamisBlng  the  petition  of  the 
Champion  Lumber  Company  against  the 
Secretary  of  the  Interior  and  the  Com- 
Mfssioner   of   the   General   Land   Office. 


It  appears  that  on  April,  SB,  ISIO,  a  pe- 
tition was  filed  by  tbe  petitioner  in  tba 
supreme  court  of  the  District  of  Colombia, 
praying  for  a  writ  of  mandamus  against 
tbe  Secretory  of  the  Interior  and  the  Com- 
missioner of  the  General  Land  Office  to 
iune  a  patent  for  the  land  hereinaftar  re- 
ferred to.  The  grounds  of  the  petition 
were  that  the  lumber  company  was  the 
owner  of  certain  lands  which  had  been  fio- 
ally  entered  under  the  homestead  laws  by 
one  Lucy  Johns,  from  whom  the  petitioner 
derived  title;  that  the  only  authority  left 
in  the  Land  Department  on  the  facta  aa^ 
forth  was  to  issue  a  patent  for  the  tand;J 
•and  further,  that  the  ruling  of  the  Becre-* 
tary  of  the  Interior  and  the  Commisaioiier 
of  the  General  I«nd  Office  that  a  protest, 
made  within  two  years  from  the  date  of 
the  issuance  of  the  receiver's  receipt,  was 
pending,  whereby  the  patent  was  withheld 
in  accordance  with  the  provisions  of  |  7  of 
the  act  of  March  3,  18D1  (20  Stat,  at  L. 
109S,  109S,  chap.  fi61,  U.  S.  Comp.  Stat. 
1901,  pp.  1621,  1636),  waa  an  arbitrarr 
and  eapriciotis  ruling,  made  without  legal 
authority.  The  respondents  answered  and 
denied  the  allegations  of  the  petition  tn 
this  respect,  and  averred  the  pendency  of 
a  protest  which  justified  the  holding  up  of 
the  patent  under  the  pro  visions  of  the 
statute.  The  case  was  tried  upon  an  agreed 
statement  of  facta,  of  which  the  following  la 
an  abridgment: 

On  September  17,  1B97,  Lucy  Johns  mada 
entry  under  the  homestead  laws  at  Jaekaoa, 
Mississippi,  of  certain  land  subject  to  en- 
try, the  p^>era  showing  that  she  waa  qnali- 
fled  to  make  the  entry,  which  showing  haa 
not  been  questioned ;  on  September  24,  1902, 
sbe  having  made  prima  faeie  proof  of  com- 
pliance with  the  requirements  of  tbe  home- 
stead laws,  final  certificate  and  receipt  were 
issued  to  her,  and  the  proof  waa  forwarded 
to  the  Commissioner  of  the  General  Land 
Office  at  Washington  during  October  of  that 
year.  On  January  16,  1903,  she  conveyed 
all  her  interest  In  the  entry  to  tbe  pe- 
titioner, which  subsequently  conveyed  It 
to  one  Hines,  who  later  conveyed  it  ba/± 
to  the  petitioner.  On  November  10,  1008, 
a  special  agent  of  the  Oeneral  Land  OfBoe, 
named  Hammer,  wrote  the  CommisalDner 
that  he  had  reason  to  Ijelieve  that  90  per 
cent  of  the  proofs  in  the  territory  wbara 
petitioner's  land  Is  situated  were  fraudu- 
lent, and  that  be  had  under  investigation 
certain  entries,  including  the  one  ia  ques- 
tion, and  requested  that  all  patents  be 
withheld  until  a  full  report  was  made;  on 
November  28,  1902,  Hammer  informed  the 
Commissioner  that  the  investigation  so  far 
made  had  discloaed  flagrant  frauds,  and 
renewed  his  request  to  withhold  patents  t» 
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■  such  Itmdi,  ftnd  on*Deeemb«r  13th  of  that 
year  Um  Commluioner  directed  tha  regit- 
ter  Mid  receiver  tX  J«ck*oii  to  luspend  Ac- 
tion on  eomniutationi  And  priwfs  until 
Hammer  h»d  reported;  and  on  June  24, 
1B04,  Hammer,  in  reapoiiBe  to  a  letter  from 
the  Commissioner  inquiring  u  to  the  nea- 
«Mit7  of  an  inveHtigatioD,  replied  in  the 
•ffirmative.  On  Maj  12,  lOOfl,  anotlier 
«pecial  agent  reported  that  the  entry  of 
Iiucy  Johns  "waa  made  for  speculative  pur- 
{poaea,  with  no  attempt  to  comply  with  the 
Tequirementa  of  the  law,  and  recommended 
that  the  entry  be  canceled  on  the  ground  of 
BOIiresidence,  noncultivstion,  nonimprofe- 
jnent,  and  abandonment."  Thereupon  the 
'Commiasioner  directed  that  a  hearing  be 
iiad.  The  petitioner  moved  for  a  stay  of 
proceedings,  claimed  that  under  g  7,  supra, 
the  entry  should  be  patented  without  fur- 
ther proceedings.  The  motion  was  denied 
hj  the  Commisaioner.  and  this  denial  af- 
Anu«d  by  the  Secretary  of  the  Interior,  who 
ktor  denied  a  motion  to  review  his  decision, 
finding  that  a  protest  bad  been  filed  agsjnat 
tb*  patent  of  Lncy  Johns'  homestead  entry 
within  two  years  from  the  issuance  of  the 
nceiver's  receipt,  and  holding  that  the  case 
■hoald  proceed  to  hearing  on  the  special 
agenfa    charge. 

The  supreme  court  of  the  District  of  Co- 
lumbia diamined  the  petition.  Upon  ap- 
peal to  the  court  of  appeals,  that  court  af- 
firmed the  judgment  of  the  supreme  court. 
39  App.  D.  C.  158.  In  the  course  of  the 
opinion  tbt  court  of  appeals  said: 

"Every  point  advanced  by  appellant  in 
this  caee  is,  in  our  view,  settled  by  the 
following  .  very  recent  decxiiona:  Fiaher 
r.  United  Stetee,  37  App.  D.  C.  430;  United 
States  ex  rel.  Nets  v.  Fisher,  223  U.  B.  663, 
S6  L.  ed.  610,  32  Sup.  Ct  Rap.  3SS;  United 
States  ez  rel.  McKenzie  t.  Fisher,  30  App. 
D.  0.  7.  In  Fiaher  v.  United  Stetei,  which 
faiTolved  the  interpretation  of  the  very  atat- 
A<ite  upon  which  appellant  here  relies,  this 
^oourt,  speaking  through  Mr.  Justice  Van 
*Orsd«l,  said;  'While  it  is  true  that*arbi- 
trary  power  ret  idea  nowhere  in  our  aya- 
tm  of  government,  and  while  the  auper- 
vtaoiy  aathority  vested  in  the  Secretary 
of  the  Interior  and  the  Commisaioner  of  the 
General  Land  Office  over  the  disposition  of 
the  public  lands  is  neither,  unlimited  nor 
aibitrary,  yet  the  question  here  presented 
■■  to  whether  or  not  the  commnnication 
and  order  amounted  to  a  protest,  which  we 
r^^ard  as  exceedingly  doae,  was  one  clear- 
ly within  the  power  of  the  Commissioner  U> 
decide.  To  say  that  he  was  mistaken  would 
require  us  to  review  a  matter  exclusively 
eonfldfld  by  law  to  hit  discretion  and  Judg- 


"The  communications  of  Speeial  Agent 
Hammer  respecting  this  entry  were  mads 
within  the  two  yeara  contemplated  by  said 
act  of  March  3,  ISSl,  as  waa  the  communi- 
cation of  June  IB,  1004,  from  the  Commit 
eioner  to  said  agent  It  is  apparent  that 
these  communications  resulted  in  the  with- 
holding of  a  patent;  in  other  words,  that 
the  Commissioner  regarded  the  right  to 
that  patent  ae  dependent  upon  the  outeome 
of  the  investigation  which  was  to  enaue. 
The  subsequent  decision  of  the  Secretery 
that  what  waa  done  within  the  two-yeu 
period  constituted  a  protest  agiiinat  tha 
patenting  of  the  entry  was  not  arbitrary 
or  capricious,  but  was  based  upon  evidence; 
and  the  sufficiency  of  that  evidence  was  for 
his,  and  not  our,  determination." 

The  writ  of  error  is  asked  for  under  §  Z50 
of   the  Judicial   Code,   whicb   provides; 

"Sea.  250.  Any  final  judgment  or  decrea 
of  the  court  of  sppeals  of  the  District  of 
Columbia  may  be  re-examined  and  afHrmed, 
reversed,  or  modified  by  the  Supreme  Court 
of  the  United  Stetes,  upon  writ  of  error  or 
appeal,  in  the  following  caaes: 


"Fifth.    In  cases  in  which  the  validity  ol. 

any  authority  exercised  under  the  Unite^ 
Stetes,  or  the  ciiatenee  or'scope  of  any* 
power  or  duty  of  an  officer  of  the  United 
SUtes,  is  drawn  in  question."  [36  Stet. 
at  L.  1156,  chap.  231,  U.  S.  Comp.  StaL 
Supp.  leil,  p.  231.1 

The  case,  therefore,  te  be  appealable  to 
this  court  from  the  court- of  appeals  of  the 
Diatrict  of  Columbia,  muat  be  one  in  which 
the  validity  of  the  authority  exercised  or 
the  existence  or  acope  of  the  authority  d 
the  oflicer  named  ia  drawn  in  question. 

"Drawn  in  queation"  ia  a  phrase  l<mg 
used  in  other  statutes  of  the  United  Stet«a 
regulating  appellate  jurisdiction.  It  it 
found  iu  I  TOO  of  the  Revised  Statutes  <U. 
S.  Comp.  Stat.  1601,  p.  GTS),  governing  ap- 
peals from  state  courte  to  this  court.  It  i| 
[n  the  6tb  section  of  the  circuit  court  of  ap- 
peals act  of  March  3,  J8B1  (20  Stat,  at  L. 
826,  828,  chap.  GIT,  U.  S.  Comp.  Stat.  1601, 
pp.  488,  540).  It  is  in  the  aUtute  regu- 
lating territorial  appeals  (23  Stat,  at  L, 
443,  chap.  355,  U.  S.  Comp.  SUt.  1001,  p. 
672).  The  meaning  of  this  phrase  hat 
been  the  subject  of  frequent  consideration  ia 
this  conrt,  and  it  is  unnecessary  to  review 
the  numerous  cases  in  which  it  has  been 
interpreted. 

As  we  have  said,  it  is  in  tbe  circuit 
court  of  appeals  act,  which  provides  thai 
cases  may  be  brought  directly  te  this  court 
from  tbe  circuit  court,  in  whicb,  among' 
other  things,  tbe  validity   or   coDstmction 


■nant.    ^iii  proeeoding  will  not  admit  of  I  of  any  treaty  made  under  the  author!^  d 
mtA  »  n*i«r.'  the  Unitad  Statca  ia  drawn  in  question.    Ia 
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tINITED  STATES  vc  sel.   FORBMA}?  v.  MEYER. 


HnM  T.  Ar1ingt(Hi  Hotel  Co.  108  U.  &  430, 
42  L.  ed.  531,  18  Sup.  Ct  Rep.  lOD,  in  eon- 
aideriog  whether  tbe  proviiloni  of  ft  certain 
tr«atj  were  drawn  in  queition,  io  tar  tta  tha 
Tftlidity  or  congtruetion  thereof  waa  con- 
cerned, with  a  view  to  the  exercise  of  the 
appellate  jurisdiction  of  this  court,  Mr. 
Chief  Juatica  Fuller,  delivering  the  opin- 
ioQ  of  the  court,  reviewed  the  caaes  in  this 
court,  and  stated  aa  the  eoncluaion  of  the 
matter  that,  in  order  to  involve  tbe  valid- 
ity or  conatnictioQ  of  a  treaty,  "aoma 
right,  title,  privilege,  or  immunity  depend- 
ant on  the  treaty  must  be  ao  act  up  or 
claimed  aa  to  require  the  circuit  court  to 
pau  oa  the  queation  of  validity  or  construc- 
tion in  diapoaing  of  the  right  asserted."  In 
PetUt  T.  Walste,  104  U.  S.  205,  816,  48  L. 
Ead.  038,  042,  24  Sap.  Ct  Rep.  857,  the  con- 
■  ■truction  of  a'treaty  waa  held  to  be  drawn 
in  question  where  the  petition  for  a  writ 
of  kabeaa  eorpua  and  the  warrant  under 
which  the  accused  was  arrested  referred  to 
tho  treaty,  and  the  court  below  proceeded  on 
tho  ground  that  the  determination  of  the 
qoeetiona  involved  in  the  caae  depended  In 
part  upon  the  meaning  of  certain  provi- 
sions of  that  treaty,  tiieae  provisions  hav- 
ing been  duly  broU);1it  to  the  attention  of 
the  court.  It  has  also  been  held  that  the 
validity  of  s  statute  of  the  United  States 
or  authority  exercised  thereunder  is  drawn 
in  question  when  the  existence  or  constitu- 
tionality or  legality  of  such  law  is  denied 
and  the  denial  forma  the  subject  of  direct 
inquiry  in  the  case.  United  States  v.  Lynch, 
137  U.  S.  280,  34  L.  ed.  700,  11  Sup.  Ct. 
Rep.  114;  Linford  v.  Ellison,  155  U.  S. 
G03,  39  L.  ed.  23S,  IS  Sup.  Ct  Rep.  179; 
Snow  V.  United  States,  118  U.  S.  346,  353, 
30  L.  ed.  207,  209,  6  Sup.  Ct.  Rep.  105B; 
New  Mexico  er  rel.  McLean  v,  Denver  &, 
R.  O.  R.  Co.  203  U.  5.  3S,  51  L.  ed.  78, 
27  Sup.  Ct.  Rep.  1. 

In  clause  S  of  §  260,  under  consideration, 
the  added  ground  of  appeals  is  given  if 
tlie  existence  or  scope  of  any  power  or  duty 
of  an  oOlcer  of  the  United  States  is  drawn  in 
question.  Within  tbe  meaning  of  this  stet- 
nte,  waa  any  such  validity  or  existence  or 
scope  of  authority  drawn  in  queation!  It 
appears  that  tbe  petitioner  contended  that 
no  protest  was  pending  in  the  Department 
which  could  rightfully  justify  the  witlihold- 
Ing  of  the  patent  The  officers  of  the  Unit- 
ed States  toolt  issue  upon  this  allegation, 
and  the  court  of  appeals  decided  that  there 
was  testimony  before  the  Secretery  author- 
ising the  exercise  of  the  discretion  con- 
ferred by  law  te  withhold  the  patent,  and 
upon  that  ground  affirmed  the  decision,  re- 
fnaing  the  writ  The  case  was  tlicrefore 
nibmitted  and  decided  upon  the  issue 
WbetliBr   the   action   of   the   Secretary   waa 


juatiSed  in  the  exercise  of  his  lawful  dla- 
cretion  because  of  the  facts  disclosed  lit 
the  record.  The  petitioner  did  not  chal- 
lenge, nor  did  the  court  pass  upon,  the  va- 
lidity of  any  authority  exercised  under  th*- 
United  States,  nor  waa  the  existence  or  ex- 
tent of  the  authority  or  duty  of  an  ofBcei^ 
of  the  United  States  drawn  in  question  itfo 
the  sense  in  which  it  is*used  in  the  stat« 
ute;  that  is,  brought  forward  and  made  a 
ground  of  decision,  The  statutes  under 
which  the  officers  of  the  United  States  acted' 
were  concededly  valid,  and  the  authority 
exerted  was  lawful  and  within  the  powen- 
of  the  officers,  if  the  facts  justified  their  ac- 
tion. The  petitioner's  real  attack  upon  the- 
action  of  tbe  Secretary  and  Commissioner 
waa  because  the  facta  shown  did  not  war- 
rant the  exercise  of  the  power  given  by- 
law. The  decision  of  that  issue,  upon  whidi 
it  is  clear  the  case  turned,  neither  involved 
nor  decided  the  questions  which  maice  thff 
case  appealable  to  this  court  under  th» 
6th  clause  of  g  260  of  the  Judicial  Code. 

It  follows  that  the  petition  for  writ  ol 
error  must  l>e  denied. 

OXIV.a,m.) 

UNITED  STATES  OF  AMERICA  EX  REL. 

GEORGE  L.  FOREMAN,  Petitioner, 


CODBTS    (I    888«)— AppSAt    nOH    DiBTBICT 

OP     CoLuifBiA    Court    or    AppEaLs— 
FEn&RAL    AuTBonnr    —    "D&swh    us 

QUESTIOM." 

A  case  in  which  the  decision  refusing 
mandamus  to  compel  the  Secretary  of  th« 
Navy  to  record  the  petitioner's  name  upoi> 
the  register  of  retired  officers  of  the  Navy 
aa  a  paymaster's  clerk  was  baaed  upon  thv 
ground  that  petitioner  was  aot  ti  paymas- 
ter's clerk,  snd  hence  was  aot  entitled^  nn> 
der  the  Federal  statutes,  to  be  entewdi  aa 
such  upon  the  retired  list,  is  not  one-  in 
which  the  validity  of  an  authority  exereised 
under  the  United  States,  or  the  existenca 
lOr  scope  of  the  power  or  duty  of  on  offioar 
of  the  United  States,  was  drawn  in  quea- 
tion, within  the  meaning  of  the  Judicial 
Code  of  March  3,  1011  (38  Stat  at  L.  116»,. 
chap.  231,  U.  S.  Comp.  Stat  Snpp,  IBII,  p. 
231),  S  260,  governing  the  appellate  juris- 
diction of  the  Federal  Supreme  Court  ovep 
the  court  of  appeals  of  the  District  «f  Co- 
lumbia. 

[Ed.  Not«,— For  other  esssa.  aee  Courts,  Csnt 
Dig.  It  lU3a-1040:    Dec.  Dig.  (  SS«  ■ 

For  other  deDnltlans,  see  Words  ind  Phraiesv 
vol.  S,  p.  120L) 

[  ] 

Submitted  January  27,  1013.    Decided  Feb- 
ruary 24,  1S13. 
N  PETITION  for  Writ  o(  Error  to  the- 
_     Court   of   Appeals   of   the    District   of 
Columbia  to  review  a  judgment  which  af> 
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S3  supreme:  court  repoeter. 
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flimed  a  Jadgment  of  the  Suprama  Court  of 
tba  Diatriet,  denjing  muidamiu  to  eompel 
tli«  Seci«tu7  of  the  Nai;  to  record  peti- 
tionei*!  name  upon  the  retired  lilt.  De- 
Bied. 

See  MUM  eaee  below,  38  App.  T>.  C.  472. 

The  facta  are  stated  in  the  opinion. 

Hr.    Fatriok    H.    Iioaglixaa    for    peti- 

Solicitor  General  Bullitt,  and  Messra. 
Olarence  R<  Wilson  and  B«cliisld  S. 
Bnldeboper  for  reapondent. 

f  *Ur.  Justice  Day  delivered  the  opinion 
af  the   court: 

Foreman  flled  a  petition  in  tfae  supreme 
eonrt  of  the  District  ol  Columbia  for  a  writ 
ol  mandamus  to  compel  the  Secretary  of  the 
NaTj  to  record  his  name  upon  the  register 
ct  retired  officers  of  the  Navj  as  a  paymas- 
ter's clerk  from  the  2Tth  of  June,  1910.  An 
answer  having  been  filed,  to  which  the  peti- 
tioner interposed  a  demurrer,  the  supreme 
court,  upon  the  petitioner  electing  to  stand 
<m  hii  demurrer,  entered  an  order  of  dia- 
uissal,  which  nas  affirmed  by  the  court  of 
appeals  (38  App.  D.  C.  472).  A  writ  of 
•rror  to  this  court  having  been  refused  by 
the  court  of  appeals,  this  petition  was  flled 
here. 

The  petitioner  claimed  that  he  was  an 
offieer  below  the  rank  of  vice  admiral,  siitj- 
two  years  old,  and  entitled,  under  g  1444  of 
tlw  Revised  Statutes  (U.  B.  Comp.  Btat. 
1001,  p.  1020),  to  be  retired  from  active 
service,  and  also  claimed  that  he  was  en- 
titled to  the  benefits  of  the  act  of  June  24, 
1010  (36  SUL  at  !>.  605,  606,  chap.  8781.1 
providing  that  all  paymasters'  clerks  shall, 
while  holding  eppointment  in  accordance 
with  law,  receive  pay  and  allowance  and 
have  the  same  rights  of  retirement  ss  war- 
rant oflicen  of  like  length  of  service  in  the 
Navy. 
^  It  appears  that  the  petitioner  was  ap- 
a  pointed  paymaster's  clerk  in  1893,  for  duty 
<  at  the  Navy  pay  office  at'San  Il^aneisco, 
California,  which  was  and  is  a  purchasing 
paymaster's  office,  where  he  continued  until 
Kovember  SO,  1908,  receiving  an  annual 
oompeneation  of  (2,000,  which  was  paid 
from  the  appropriation  entitled  "Pay,  Uis- 
eellaneous,"  when  he  was  notified  by  th« 
Acting  Secretary  of  the  Navy  of  his  pro- 
motion to  chief  clerfc  in  the  same  pay  offlec^ 
which  position  the  petitioner  accepted  and 
in  which  be  served  until  April  17,  1909, 
when  be  filed  his  application  tor  retirement 
aa  an  officer  of  the  Navy  under  g  1444,  hav- 
ing attained  the  age  of  sixty-two  years  on 
July  1,  I90S.  This  application  was  denied. 
On  Novamber  14,  1910,  he  petitioned  for  re- 
Urwnent  nnder  the  act  ot  June  24,  1910. 
ma  petition  also  was  denied.  On  December 
■V.  a.  Oomp.  St  Snpp.  Itll,  p.  tn. 


14,  JSIO,  the  petitioner'a  request  for  leave 
without  pay  was  approved  by  the  Depart- 
ment, and  be  was  notified  that  If  he  was  un- 
able to  report  tor  dniy  by  December  31, 

1910,  his  resignation  would  be  accepted, 
otherwise  he  would  be  discharged.  On  Jan- 
uary 7,  1911,  petitioner  tendered  hia  resig- 
nation, under  proteit,  which  was  accepted. 

After  considering  the  various  statutes, 
the  court  of  appeals  reached  the  oonclusion 
that  the  petitioner  was  not  a  paymaster's 
clerk  within  the  meaning  of  the  law,  and 

"Appellant  was  appointed  'for  dnt;  at  the 
Navy  pay  office'  at  San  Francisco, — a  pur- 
chasing paymaster'a  office.  He  received  an 
annual  salary  of  $2,000  from  1893  to  1908, 
instead  of  Cl,300  to  which  he  would  have 
been  entitled  had  be  been  appointed  nnder 
the  provisions  of  %  1386  [which  provides  for 
the  appointment  of  regular  paymaster's 
clerks].  His  promotion  in  1908  did  not  af- 
fect bis  status,  since  he  was  at  no  time  a 
paymaster's  clerk  in  the  technical  sense,  but 
at  all  times  attached  to  the  particular  ofilce. 
He  was  no  more  an  officer  of  the  Navy  than 
any  one  of  the  many  employees  of  the  Navy 
Department  at  Washington.  le 

*  "We  rule,  therefore,  that  he  never  poi-* 
leased  any  right  to  retirement.  Upon  the 
other  questions  suggested,  it  is  unnacessarr 
to  express  an  opinion." 

The  decision,  therefore,  rested  upon  the 
denial  of  the  contention  that  petitioner  was 
a  paymaster's  clerk,  and  entitled  to  the 
tienefit  of  the  statutes  governing  such  cases. 

This  case,  like  the  one  just  decided  (Unit- 
ed States  ex  reL  Champion  Lumber  Go.  v. 
Pisher,  227  U.  8,  445,  67  L.  ed.  — ^,33  Sup. 
Ct  Rep.  320),  is  sought  to  be  brought  here 
under  1 260  of  the  Judicial  Code  [36  StaL  at 
L.  IIBO,  chap.  231,  U.  S.  Comp.  Stat.  Sujip. 

1911,  p.  231],  becauae  it  is  said  to  be  a  case 
in  which  the  validity  of  an  authority  exer- 
cised under  the  United  States  or  the  exist- 
ence or  scope  of  the  power  or  duty  of  an 
offioer  of  the  United  Statea  is  drawn  in 
question.  From  what  we  have  said  of  the 
character  of  the  caae  made  and  decided,  we 
think  it  is  apparent  that  no  snch  validi^ 
was  drawn  in  question,  nor  was  the  ex- 
istence or  the  extent  or  scope  of  the  power 
or  dn^  of  an  officer  of  the  United  Statea 
aballoiged  or  decided. 

The  case  was  made  and  a  decision  waa 
had  in  the  court  of  appeals  upon  the  issue 
whether,  under  the  statutes  invoked  by  the 
petitioner  u  the  ground  of  his  right  to  the 
relief  sought,  he  was  or  was  not  a  paymas- 
ter's clerk,  entitled  to  be  entered  upon  the 
register  of  retired  officers  of  the  Navy. 
Applying  the  principles  just  announced  )■ 
deciding  the  case  of  United  SUtea  ex  reL 
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BOSALT  T.  GRAHAU  T  VRAZEB. 


CAunploB  Lomlwr  Co.  t,  Fialwr,  the  peti- 
tion for  writ  of  error  is  thii  omc  miut  ba 
denied. 

(m  V.  a.  tSL) 

UABCELINA    ROSALT,    Widow    of    lU- 

bainue,  Appt., 

ROBERTO  ORAHAU  Y  FRAZBR. 


1.  Th«  jurisdiction  of  the  Federal  Su- 
preme Court  on  an  appeal  from  the  supreme 
eourt  of  Porto  Rico,  which  was  governed 
W  the  act  of  AprO  12,  1900  (31  Stat,  at  L. 
77,  86  cbap.  191)i  J  35,  measuriog  such 
jnriidiction  by  the  power  conferred  upon 
the  former  court  to  review  judgments  of 
the  territorial  supreme  courts,  is  confined 
to  determinuig  whether  the  fact*  found  by 
Um  supreme  court  of  Porto  Rico  support 
its  Judgment,  or  whether  there  was  ma- 
terial and  prejudicial  error  in  the  admis- 
r  rejection  of  evidence,  manifested  by 
>  duly  certified. 

L  Note.— Tor  othaT  esses,  ih  Conrta,  Osnt. 

;    J)9C  D*  i  tt7.»] 

CoTJBTB  a  387»)  —  Appbai,  raoit  Pobto 
Rico  Snpaum  OousT— STATJCUKm  ov 
Facts. 

S,  The  statement  of  facts  contained  in 
tlia  opinion  may  be  accepted  in  lieu  of  more 
fonnal  findings  on  an  appeal  to  the  Federal 
Supreme  Court  from  the  supreme  court  of 
Porto  Rico,  where  the  judgment  record  it- 
■eit  diecloses  that  such  opinion  was  made  a 
part  of  the  judgment. 

[Bd.  Note.— For  other  cshk  bu  Courts,  Ceol. 

Dis.  H  loss-uoT:   Doc  Dts.  I  sn.*] 

BXCORDB  (I  9*)— RCOIBTBAIIOIt  OT  TlTLE 
— Fl  N  DIW  Q»— S  nJilOlKK  OT    TO     StIPPOBT 

3.  A  decree  of  the  supreme  court  of  Porto 
Bieo  which  affirmed  a  decree  of  the  dis- 
trict court,  dismissing  the  bill  in  a  suit  to 
establish  plaintiff's  ownership  to 
divided  interest  in  real  property 
possession  of  defendant,  and  to  set  aside 
tbe  registration  in  the  name  of  defendant. 
Is  supported  bv  a  finding  that  the  fuTida- 
■oental  fact  of  plsintiff's  interest  in  the 
property  at  the  time  of  her  action  a^inst 


(Bi  Ni 

Sis.  it  II 


defendant  had  not  been  proved,  which  is 
equivalent  to  a  negative  finding  upon  a  fact 
easential  to  the  maiuteoanee  of  her  suit. 

[Ed.  Note.— For  other  casea,  see  Becords,  Dec. 

[No.  M.1 

Babmitt«d  December  6,  101Z.    Decided  Feb- 
ruary 24,  1013. 

APPEAL  from  the  Supreme  Court  of  Por- 
to Rico  to  review  a  decne  whieh  af- 
firmed a  decree  of  the  District  Conrt  for 
tbe  Judicial  District  of  Ponea,  dismissing 
tbe  bill  in  a  suit  to  establish  plaintlfTs 
ownership  of  an  undivided  interest  in  real 
property  in  tiie  possession  of  tb«  defend- 


ant, and  to  set  aside  reglstratlOB  In  Um 
name  of  the  defendant.     Affirmed. 

See  same  ease  below,  Ifl  P.  R.  R.  IBS. 

The  facU  are  sUted  in  the  opinion. 

Mr,  Jacinto  T«zldor  for  appellant, 

Measrs.  Mannel  Rodrl^nea  Sen»  and 
01iArle«  Hartcell  for  appellee.  • 

I 

*  M,  Justice  Pltii«r  delivered  the  opialoa 
of  the  court: 

This  action  waa  brought  In  the  dfstrlflt 
eourt  for  the  judicial  district  of  Pones,  by 
the  appellant,  against  the  respondent,  for 
the  purpose  of  eatablisbing  her  ownership^ 
of  an  undivided  interest  in  certain  realg 
property  in  Ponce*of  which  the  defendant* 
wes  in  possession,  and  for  setting  aside  tiM 
registration  of  possession  and  of  ownership 
of  tbe  same  property  in  the  name  of  the 
defendant,  alleged  to  have  been  fraudnlMtt- 
ly  procured  by  him,  and  to  stand  as  a 
bar,  preventii^  the  registration  of  the 
plaintiff's   alleged   undivided   interest. 

The  action  was  fully  tried  before  the 
district  court  without  a  jury,  upon  the  Is- 
sues raised  by  the  plaintiff^s  amended  com- 
plaint and  the  defendant's  answer  thereby 
and  the  following  decision  was  rendered) 

Ponce,  P.  R.,  April  SSth,  IBM. 
The  question  involved  in  this  suit  is  to 
determine  the  rights  of  Dofla  Haroeltna 
Rosaly  in  a  property  which  riM,  aa  a  mem- 
ber of  a  mercantile  partnership,  gave  In 
lease  to  the  defendant  in  the  year  1B80. 
The  oUier  members  of  said  partnership  were 
relatives  of  the  plsintlS  herein.  It  seems 
that  in  the  year  1866  and  following  years, 
tbe  defendant  bought  the  respective  inter- 
ests of  tbe  several  partners,  and  It  seems, 
also,  that  he  did  not  buy  the  interest  Im- 
longing  to  DoBa  Marcelina,  for  tbe  reason 
that  she  had  lost  her  righ^  to  an  interest 
in  the  property  belonging  to  said  mercantile 
partnership.  More  properly  spesking,  the 
defendant  acquired  all  the  interests  belong- 
ing to  all  such  persons  as  be  believed  to 
have  an  interest  in  the  property  referred 
to.  Twenty-three  years  have  elapsed  sines 
the  year  ISBS.  The  plaintiff  lacks  absolute- 
ly any  means  to  show  what  was  her  interest 
in  the  properties  of  the  partnership,  and 
whether  or  not  she  had  any  interest  what- 
ever in  the  year  1860.  There  is  absolut* 
lack  of  eridence  on  the  part  of  the  plaintiff. 
This  conrt  does  not  look  at  old  claims  with 
favor,  specially  when  the  plaintiff's  delay 
In  bringing  Uie  action  is  not  explained. 
Counsel  for  both  parties  have  entered  into 
a  lengthy  argument  upon  the  construction 
of  the  mortgage  law  and  other  points.  Bntas 
the  eourt  does  not  make  any  deoislon  vritk* 
regard  to'sneh  queationB  at  the  present* 
time.     The  most  important  matter  la  tha 


■Fcr  atlier  esses  see  ssm*  topic  ft  I  IT 
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KbMlut«  WBDt  of. evidence  on  -nhiob  to  biiM 
a  judgment  in  favor  of  tht  plaintiff.  There- 
fore th«  action  u  d  ism  Used,  with  coats 
against  the  plaintiff. 

Martin   £.   GiU, 
District  Judge. 

Judgment  having  been  rendered  accord- 
ingly, the  plaintiff  appealed  to  the  supreme 
court  of  Porto  Rico.  Thereafter  bcr  at- 
torneys filed  tn  the  district  court  n-hat  pur- 
ports to  be  a  full  history  of  the  procsediaga 
at  the  trial.  It  is  entitled,  "Statement  of 
Facts  and  Bill  of  Exceptions,"  and  is  certi- 
fied by  Hon.  Charles  E.  Foote  (who  suc- 
ceeded Judge  Gilt  as  judge  of  the  district 
court)  to  contain  a  "true  and  accurate 
statement  of  all  the  evidence  introduced, 
exceptions  taken,  and  proceedings  had,  dur- 
ing the  trial  of  this  cause  in  the  district 
court  of  Ponce." 

The  supreme  court  of  Porto  HJco,  af- 
flrmefi  the  judgment,  Mr.  Justice  del  Toro 
delivering  the  opinion  {16  P.  R.  R.  ISB), 
in  which,  after  stating  the  isaues  railed  by 
the  pleadings,  he  reviews  the  evidence  and 
states  the  eoncluaions  of  the  court  thereon 
as   follows: 

"The  first  question  to  be  considered  and 
decided  Is  the  following:  Did  the  plaintiff 
prove  her  title  f  She  alleged,  as  shown  by 
the  transcript  made  above,  that  ahe  was, 
and  haa  always  been,  the  owner,  in  full 
oivnergliip,  of  an  undivided  interest,  equiva- 
lent to  the  sum  of  $6,253.67,  in  the  toUl 
value  of  (27,443.67,  which  value  was  given 
to  the  estate  left  at  the  death  of  Don  Mateo 
and  Don  Luis  Rnbainne  in  the  partition  pro- 
oeedings  of  the  said  estate.  The  defendant 
denied  said  allegation.  And  the  evidence 
■hows  the  following: 

"It  is  true  that  from  the  testamentary 
proceedings  of  Don  Mst«o  and  Don  Luis 
Rabainne,  executed  before  a  notary  public 
and  recorded  in  a  notarial  protocol  on  the 
g28th  of  January,  1S70,  it  appesrs  that  the 
•  said  Meaars.'Rabainne  died,  respectively,  on 
the  23d  of  April,  1808,  and  on  the  Btb  of 
April,  18S9;  that  the  former  left  as  heirs 
his  widow,  DoBa  Bernard  in  a  Franco,  and 
his  children,  Luis,  represented  by  his 
daughter  Luisa  RabalDoe  y  Rosaly;  Ramo- 
na,  represented  by  her  ohiidren,  Jacoho, 
Ofelia,  and  Herminia  Lopez  y  Rabainne; 
Josefa;  and  Hortensia;  and  the  latter,  hia 
said  daughter  Luisa,  and  his  widow,  the 
plaintiff,  Marcelina  Rosaly;  that  the  prop- 
erties left  at  their  deaths  were  constituted 
by  whatever  Interest  might  belong  to  them 
in  the  partnership  M.  Rabainne  t  Eijos; 
that  such  partnership  waa  liquidated  by  a 
deed  executed  on  the  19th  of  January,  1870, 
1^  the  heirs  and  representatives  of  both 
peivoni  deoeaaed;  that  among  the  proper- 


ties belonging  to  said  partnershiit  there 
were  the  lot  and  building  involved  in  thia 
suit,  which  were  valued  at  (9,108,  and 
steam  engioea,  etc.,  valued  at  (18,335.67, 
both  items  aggregating  (27,443.67,  of  which 
(18,000  belonged  to  the  estate  of  Don  Ma- 
teo, snd  (9,443.67  to  that  of  Don  Luis;  and 
that  the  inberitance  left  by  Don  Luis  waa 
adjudicated  as  follows:  to  his  widow,  DoQa 
Marcelins  Rosaly,  the  plaintiff,  fO,2.53.G7, 
in  partial  payment  of  the  properties 
brauglit  by  her  into  her  marriage,  which 
amounted  to  (19,030.30,  and  of  one  half  of 
the  conjugal  property  belonging  to  lisr; 
and  to  his  daughter  Luisa,  (3,190. 

"But  the  evidence  showe  that,  although 
the  above  is  true,  the  plaintiff  contributed 
all  the  capital  adjudicated  to  her,  to  the 
partnership  which,  under  the  firm  M. 
Rabainne  6  Hijos,  was  constituted  by  her, 
together  with  DoBa  Bernsrdina  Franco, 
widow  of  Rabainne,  and  Don  Jobo  Lopez, 
by  a  public  deed  executed  on  the  8th  of 
February,  1870.  Such  partnership  whieb 
was  to  he  engaged  in  the  same  line  of  busi- 
ness followed  by  the  extinguished  partner- 
ship of  M.  Rabainne  i  Hijo,  constituted  by 
Don  Mateo  and  Don  Luis,  was  extended  t^gg 
public  deeds  executed  on  the  22d  of  April.g 
1873,  and  the  7th  of  July,  1876,  and  n«*evi.* 
dence  bos  been  introduced  tending  to  show 
that  the  same  has  been  duly  and  finally 
liquidated,  there  being  several  circumstaa- 
cea  showing  that  said  partnersbip  contin- 
ued, although,  perhaps  in  an  irregular  man- 
ner,  for  several  yesrs   longer. 

"The  plaintiff  claims  as  owner  of  a  eer- 
tain  co-ownership,  and  tbe  evidence  shows 
that  she  contributed  said  co-ownership  to  a 
mercantile  partnership,  to  the  fate  of  vhich 
said  co-ownership  was  subject  from  that 
time.  And  the  evidence  shows  further  that 
a  balance  of  said  partnership  having  been 
made  on  the  30th  of  November.  1879,  it 
appeared  that  the  contribution  of  the  plain- 
tiff nss  reduced  to  (2,478.63,  such  as  ia 
shown  by  the  deed  containing  the  partition 
proceedings  of  the  properties  left  at  tlte 
death  of  DoQa  Bernardina  Franco,  widow 
of  Rabainne,  executed  before  a  notary  pub- 
lic, on  the  eth  of  May,  1876,  by  the  plaintiff 
heraelf  and  other  persons,  and  that  there 
are  circumstances  showing  that  years  aft- 
erwards the  plaintiff  waa  debtor  of  the 
psrtnerahip,  as  shown  apparently  by  tbe 
books   of  the   latter. 

"Such  being  the  case,  It  follows  that  ths 
first  fact,  which  is  the  fundamental  fact  of 
tbe  complaint  Sled  in  thia  case,  has  not 
been  proven,  and,  consequently,  that  the 
judgment  rendered  by  the  district  court  is 
just  and  proper." 

The  numerous  exceptions  to  the  rulingi 
of  the  trial  court  upon  matters  ot  e*idaM 
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were  then  reviewed,  with  the  result  of  de- 
tenniaiiig   th&t   there   was   no   legal    error 

Tbe  reaulting  judgment  traa  ezpreaaed  a* 
(oUovi: 

San  Jaau,  Porto  Rico,  March  11th  1910. 
Thii  court  ha*  carefullj  einmined  the 
tranecript  of  record  Qted  in  this  caw,  and 
considered  the  briefs  and  arguments  of 
eouDwl  for  both  sides,  and  for  the  reasons 
.^ven  in  the  opinion  filed  herewith,  the 
Seourt  decide!  to  diamisa  the  appeal  and  to 
■  afGna  the  judgment  appealed 'from,  ren- 
dered b;  tbe  district  eonrt  of  Ponce  on  the 
eoth  <a  April,  1900. 

An  appeal  having  been  taken  to  this 
•ourt,  the  following  order  wsj  ms4e: 

San  Juan,  Porto  Rleo,  19th  of  Ma.T.  1910. 

A*  the  statement  of  facta  and  bill  of  ei- 
eeptions  which  was  approved  by  the  Hoo. 
Cbarlea  E.  Foote,  District  Judge  for  the 
Jadicial  District  of  Ponce,  on  the  15th  of 
July,  1909,  and  which  forme  a  part  of  the 
teeord  on  the  appeal  taken  in  the  abovr- 
entitled  case,  was  the  statement  of  fact* 
%ai  bill  of  exceptions  considered  and  acteil 
Vpon  bj  this  court  in  the  discussion  an^ 
decision  of  said  appeal,  it  is  hereby  or- 
dered that  the  same  be  used  as  statement 
«f  facts  end  bill  of  exceptions  in  this  case. 
tn  the  appeal  taken  by  the  plaintiff  herein 
to  the  Supreme  Court  of  the  United  Slateo 
from  the  jtidgtnent  rendered  by  the  supreme 
tonrt  of  Porto  Rico. 

Jos6  C.  Hernandez, 
Cbitt   Justice   of    the    Supreme   Court   of 

Porto  nico. 

The  cause  baa  been  argued  here  very 
mneh  at  large,  and  as  If  it  were  the  duty 
of  this  court  to  review  the  evidence  and 
reach  its  own  conclusions  of  fact  there- 
from. This  Is  a  misapprehension  of  the 
proper  function  of  this  court  in  the  premis- 
es. At  the  time  the  appeal  was  talien  and 
the  record  made  np  S  35  of  the  act  of 
April  le,  leoo,  chap.  101,  known  as  the 
Foraker  act,  was  In  force  (31  Stat,  at  L. 
77,  B6,  ainee  superseded  by  9  344  of  the 
Judicial  Code  of  March  3,  1911,  36  Stat,  at 
L.  1157,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  229),  by  which  it  was  enacted 
"that  writa  of  error  and  appeals  from  the 
final  decisions  of  the  supreme  court  of 
Porto  Rtco  and  the  district  court  of  the 
United  States  shall  be  allowed  and  may  be 
taken  to  the  Supreme  Court  of  the  United 
gBtates  in  the  same  manner  and  under  the 
*  same* regulations  and  in  the  same  cases  as 
from  the  supreme  courts  of  the  territories 
«<  the  United  SUtes,"  etc.    Writs  of  error 


and  appeals  from  the  supreme  courts  of 
the  territoriea  were  regulated  by  act  of 
April  7,  1874,  chap.  80,  S  2,  18  Stat,  at  L. 
27,  88,  by  which  it  was  provided:  "That 
on  appeal,  instead  of  the  evidence  at  large, 
a  statement  of  the  facts  of  the  case  in  tbe 
nature  of  a  special  verdict,  and  also  the 
rulings  of  the  court  on  the  admission  or 
rejection  of  evidence  when  excepted  to,  shall 
be  made  and  certifled  by  the  court  below, 
and  transmitted  to  tbe  Supreme  Court,  to- 
gether with  the  transcript  of  tbe  proceed- 
ings and  judgment  or  decree." 

Our  jurisdiction,  therefore,  is  confined  to 
determining  whether  the  facts  found  by  the 
supreme  court  of  Porto  Rico  support  ita 
judgment,  and  whetlier  there  was  material 
and  prejudicial  error  in  the  admission  or 
rejection  of  evidence,  manifested  by  eicep- 
tions  duty  certified.  Gonzales  v,  Buist,  224 
U.  S.  126,  ISO,  S6  L.  ed.  0D3,  696,  32  Sup. 
Ct.  Rep.  463:  Nielsen  v.  Steinfeld,  224  U. 
S.  S34,  53S,  se  L.  ed.  672,  S73,  32  Sup.  Ct. 
Rep.  809;  Eagle  Min.  &  Improv.  Co.  t. 
Hamilton,  218  U,  S.  513,  615,  64  L.  ed. 
1131,  1132,  31  Sup.  Ct.  Rep.  27;  String- 
fellow  T.  Cain,  ee  U.  S.  610,  613,  25  L.  ed. 
421,  422;  Neslin  v.  TCells,  F.  k  Co.  104  U. 
S.  428,  429,  26  L.  ed.  S02,  SOS;  Haws  t. 
Victoria  Copper  Min.  Co.  160  U.  6.  303, 
313,  40  L.  ed.  438,  439.  ^6  Sup.  Ct.  Rep. 
282;  fjarrison  v,  Perea,  168  U.  S.  311,  328, 
42  L.  ed.  478,  482,  18  Sup.  Ct.  Rep.  129j 
Young  V.  Amy,  171  U.  S.  170,  183,  43  L. 
ed.   127,   128,   IB   Sup.   Ct.   Rep.  802. 

An  examination  of  the  "statement  of 
facU  and  bill  of  exoeptiona"  shows  that  it 
contains  nothing  that  could,  by  any  stretch 
of  construction,  be  deemed  a  finding  of 
facts  in  the  nature  of  a  special  verdict. 
In  tbe  abaence  of.  such  findings  there  is 
nothing  for  us  to  review  except  tbe  rulings 
upon  evidence;  and,  in  the  absence  of  error 
in  those  rulings,  the  judgment  must  be 
affirmed.  Thompson  v.  Ferry,  180  U.  B. 
484,  45  L.  ed.  633,  21  Sup.  Ct.  Rep.  453 1 
Gonzales  v.  Buist,  224  U.  S.  128,  130,  £8 
L.  ed.  693,  695,  32  Sup.  Ct.  Rep.  463;  Eagle 
Min.  &  Improv.  Co.  *.  Hamilton,  218  U. .8. 
513,  515,  54  L.  ed.  1131,  1132,  31  Sup, 
Ct.  Rep.  27. 

But  since  the  judgment  record  itself  dis- 
closes that  tbe  opinion  delivered  by  Mr. 
Justice  del  Toro  was  made  a  part  of  then 
judgment,  we  may,  for  present  purposes,  g 
'accept  the  statement  of  facte  contained  in* 
that  opinion  in  lieu  of  more  formal  find- 
ings. 

The  essential  facta,  as  recited  in  the 
opinion,  may  be  summarind  as  follows: 
That  prior  to  the  year  ISOS,  Don  Mateo 
Babainne  and  his  son,  Don  Luis  Rabalnns, 
as  partnera  in  the  name  of  H.  Rabaftme  I 
Hijoa,  were  the  owners  of  the  property  la 
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qneition;  that  Don  Mateo  died  April  ES, 
16S8,  and  Don  lni»  died  April  8,  1869; 
that  the  partnerBhip  was  liquidated  by  deed 
•xecnted  Januai;  29,  1870,  bj  the  heira  a  ' 
Tepre«eiitatiT«a  of  the  deceaaed  partnei 
that  in  tha  liqoidation  a  certain  part  of 
the  Interett  of  Don  Luia  was  found  to  be- 
long to  hie  widow,  the  preaent  plaintiS  and 
appellant;  that  ahe,  together  with  the 
widow  of  Don  Mateo,  and  with  Don  Jobo 
Lopei,  aoD-in-law  of  the  latter,  entered  into 
a  new  partnerahip  to  continue  the  former 
buaineae,  under  the  Arm  name  of  M.  Ra- 
bainne  *  Hijoi,  to  which  partnership  the 
plaintiff  oontributed  all  her  interest  in  the 
property  in  question;  that  the  plaintiff's 
fntereat  in  the  Arm  waa  subaequeotly  re- 
duced by  withdrawals  of  capital,  and  finally 
extinguished,  so  that  she  became  a  debtor 
of  the  partnership.  Therefore  the  supreme 
court  held  that  the  fundamental  fact  of  the 
plaintiff's  intereat  in  the  property  at  the 
time  of  her  action  against  the  defendant 
had  not  been  proven.  This  is  equivalent 
to  a  negative  flnding  upon  a  fact  estential 
to  the  maintenance  of  her  suit,  and  it,  of 
eonrse,  supports  the  judgment  affirming  the 
Judgment  of  the  district  court  that  dis- 
missed the  action. 

There  remains  only  tha  question  whether 
prejudicial  error  was  committed  by  the 
tri^  conrt  respecting  the  admission  or  ex- 
elnaion  of  evidence.  There  are  numerous 
exceptions,  with  assignments  of  error  baaed 
thereon.  Tliey  have  been  examined,  with- 
out flnding  substantial  error  in  the  rulings 
eomplained  of.  They  do  not  merit  detailed 
discussion  here. 

Judgment  affirmed. 

(in  u.  1.  m.) 

LEWIS  E.  SMOOT,  Appt., 

JULIA  TURNER  HEYL  et  al. 
CouBTB  (I  388*>— APFSaL  tboh  thk  Dib- 

TWCT   OT   GOLI7ICBIA  COCBT  OF  APPEALS 

—  Fbdebai.  AOTBOBiTr  —  "Dbawk  is 

1.  A  suit  to  enjoin  the  maintenance  of 
ft  party  wall  upon  eompMnanta'  land,  in 
which  thev  ehaJIenge  the  validity,  If  ap- 
plied to  tnefr  land,  as  Is  insisted  by  de- 
fendant, of  a  building  regulation  promul- 
gated by  the  commissioners  of  the  District 
of  Colombia  under  tha  act  of  June  14,  1878 
(20  Stat,  at  L.  131,  chap.  1B4),  is  one  in 
which,  irrespective  of  the  conclusion  reached 
b^  the  court  below,  there  is  drawn  in  ques- 
tion the  validity  of  an  authority  eierciaed 
under  the  United  States  within  the  mean- 
ing of  D.  C.  Code,  i  233,  governing  the 
appellate  jurisdiction  of  the  Federal  Su- 
preme Court  over  the  District  of  Columbia 
eourt  of  appeals. 

[Bd.  Nota.— For  other  cnsn.  rft  Courts,  Cent. 
Plf.  11  lOW-lOW:    Due.  Dig.  (  3*S.'  __ 

For  otber  ileDDlUoni,  sea  Words  anil  Pbruea. 
TCl.  1,  p.  Ml.] 
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wall  of  a  one-story  bay  window  which  is 
8  feet  long  and  projects  some  8  feet  from 
the  main  wall  of  the  house,  and  which  the 
adjoining  owners  cannot  use  without  ex- 
pending as  much  as  a  new  wall  of  the  same 
dimensions  would  coal,  is  not  a  party  wall, 
within  the  meaning  of  the  buitdm^  regula- 
tions promulgated  Dy  the  commissioners  of 
the  District  of  Columbia,  under  the  au- 
thority of  the  act  of  June  14,  1378,  which 
defined  such  a  wall  as  one  "built  upon  the 
dividing  line  between  adjoining  premises, 
for  their  common  use," — is  not  so  clearly  er- 
roneous as  to  require  reversal  in  the  Fed- 
eral Supreme  Court. 

[Ed.  Neta— Tor  other  coiea,  sea  CoorU.  Cenc 
Dff.  gi  IBSS-IMO:    Dm.  DIk.  f  tsa.* 

Tot  otbar  daOnlUoiia,  see  Words  and  PhrsMS, 
TOL  •.  pp.  EZli-BtU.1 


Argued  December  13  and  10,  1912.    Decided 
February  24,  1913. 

APPEAL  from  tha  Conrt  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District  for  Uie  re- 
moval of  an  alleged  party  wall.     Affirmed 

See  same  case  below,  34  App.  D.  C.  480. 

The  facts  are  stated  in  the  opinion. 

Mr.  Willlani  G.  Johnson  for  appellant. 

Messrs.  H.  Frescot  Oatley,  Bamnd 
Maddox,  and  Barry  Mobtm  for  appelleaa. 

Hr.  Jiutlctt  Hnghea  delivered  the  opinion* 
«f   the  court: 

The  appellant  is  tha  owner  of  a  lot  of 
land  on  the  north  aide  of  Wyoming  avenue, 
between  Twentieth  and  Twenty-ffrst  streets, 
northwest,  in  the  District  of  Columbia. q 
The  appellees  own  the  adjoining  lot  on  tbeB 
.  Th(>appellant  constructed  on  his  lot* 
a  brick  dwelling,  the  front  of  which  was 
placed  40  feet  from  the  avenue.  He  located 
the  main  west  wall  of  the  dwelling  about 
S  feet  inside  of  the  line  of  his  lot.  This 
wall  was  about  40  feet  long  and  three 
stories  high.  About  S  feet  back  of  the  front 
end  of  this  wall  the  appellant  projected  a 
ihezagonal  bay  window,  the  west  wall 
of  which — about  8  feet  long  and  extending 
through  the  height  of  the  flnt  story — was 
placed  upon  the  line  of  the  lot  so  that  ap- 
proximately one  half  the  thickness  of  the 
wall  was  put  upon  the  appellees'  land.  The 
appellant  called  this  west  wall  of  the  bay 
window  a  party  wall,  and  claimed  the  right 
to  construct  it  in  part  upon  his  neighbors' 
land  by  virtue  of  the  building  regulations 
of  the  District  of  Columbia.  Tlie  appellees 
protested  against  this  use  of  their  property, 
and  brought  this  suit  in  the  snprems  ooort 
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of  the  District  of  Columbia  to  enjoin  th« 
■DBiateBHtiee  of  the  wftll  on  tbeir  land.  The 
court  entered  »  decree  in  their  favor,  re- 
qniring  its  removal.  The  decree  mie  af- 
firmed bf  the  court  of  appeals  and  this  ap- 
peal is  brought.    34  App.  D.  C.  480. 

The  act  of  June  14,  1S7S,  chap.  104,  20 
btBt.  at  L.  131,  authorized  the  ccmmiMion- 
era  of  the  District  of  Columbia  to  make 
"■ucli  building  regulations  for  the  said  Dis- 
trict as  the;  maj  deem  advisable,"  and  pro- 
Tided  that  these  should  have  the  same  force 
ifithin  the  District  as  if  enacted  by  Con- 
grees.  Among  the  regulations  promulgated 
bv  the  eommissioners  vas  the  one  approved 
ly  President  Washington  on  October  17, 
1701,  relating  to  the  location  of  party  walls, 
wbidi  was  recognized  aa  in  force  and  nas 
"Published  for  the  information  of  builders." 
8  (Building  Regulations,  S  62,  set  forth  in  the 
■  margin.!)  The  land  in  question 'lies  out- 
side the  original  limits  of  the  city  of  Wash- 
ington, but  the  appellant  contends  that,  bj 
tlie  above-mentioned  act  of  Congress  and 
the  action  of  the  commissioners,  this  regu- 
lation was  made  applicable  throughout  the 
DIatrict.  The  appellees  in  tbeir  bill  alleged 
that  the  wall  built  across  their  line  was  not 
ft  party  wall,  that  the  regulation  permitting 
tbe  use  of  adjoining  land  for  party  walls 
did  not  extend  beyond  the  bounds  of  the 
Federal  city  as  originally  laid  out,  and 
that,  if  it  was  intended  to  apply  in  the 
District  beyond  these  limits,  It  was  "uncon- 
■titotional  and  void,  because  its  effect  is  to 
deprive  your  complainants  of  their  prop- 
artf  without  due  process  of  law  and  just 
compensation." 

1.  This  court  has  jurisdiction.  District 
Oode,  9  233,  act  of  March  3,  ISOl,  chap.  8M, 
SI  SUt.  at  L.  118B,  1227 ;  United  States  ex 
ret.  eteinmetz  v.  Allen,  1S2  U.  8.  S43,  EGO, 
46  L.  ed.  665,  660,  24  Sup.  Ct  Rep.  416; 
Sew  Mexico  ex  rel.  McLean  v.  Denver  A  R. 
O.  R.  Co.  203  U.  8.  38,  47,  48,  51  h.  ed.  78, 
84,  86,  27  Sup.  Ct.  Rep.  1.  As  the  appel- 
lees challenged  the  validity  of  the  regula- 
tioQ  if  it  applied  to  their  property,  as  was 
Insisted  by  the  appellant,  the  case  was  one 
in  which  there  was  drawn  tn  question  the 
ralidity  of  an  authority  exercised  under  the 


United  Stat«*.  Tbe  question  was  a  substan- 
tial one,  and  was  directly  presented,  ita 
determination  being  required  unless  tha 
appellees  succeeded  upon  one  of  the  other 
issues.  To  justify  a  review  of  the  decisionS 
under  the  act  governing  this  nppoal'it  ialP 
sufficient  if  the  validity  of  the  authority  is 
drawn  in  question,  irrespective  of  the  con- 
clusion reached  by  the  court  below.  Balti- 
more t  P.  R.  Co.  V.  Hopkins,  130  U.  8.  210, 

222,  32  L.  ed.  008,  012,  9  Sup.  Ct.  Rep.  603. 
The  appeal  brings  the  entire  case  here.  Set 
Horner  v.  United  States,  143  U-  S.  570,  S77, 
86  L.  ed.  26S,  268,  12  Sup.  Ct.  Rep.  522; 
Penn  Mut.  L.  Ins.  Co.  v.  Clustin,  163  U.  8. 
QS5,  665,  42  L.  ed-  626,  630,  IS  Sup.  Ct.  Rep. 

223.  In  this  view,  it  is  unnecessary  to  pass 
upon  the  conflicting  contentions  with  re- 
spect to  the  amount  involved- 

2.  Upon  tbe  merits,  we  need  not  go  be- 
yond the  point  on  which  the  court  of  ap- 
peals rested  its  decision.  The  court  held 
that  the  wall  placed  on  the  appellees'  land 
was  not  a  party  wall.  In  the  building  reg- 
ulations a  par^  wall  Is  defined  as  "a  wall 
built  upon  the  dividing  line  between  ad- 
joining premises,  for  their  common  use." 
The  fundamental  idea  is  that  of  mutual 
benefit.  It  is  manifest  that  not  every  sort 
of  construction  projecting  over  the  bound- 
ary, although  it  may  form  part  of  tbe  ax- 
terior  wall  of  a  building,  can  be  called  A 
party  wall.  Instead  of  being  for  the  com- 
mon  uae,  it  may  be  merely  an  injurious  pro- 
tuberance. And  whether  or  not  a  particu- 
lar structure  comes  within  tbe  District 
rules  Is  a  question  the  decision  of  which  bj 
the  court  of  appeals  should  be  accepted  un- 
less there  is  plain  error.  Here  we  have  tha 
wall  of  a  hay  window  8  feet  long  projecting 
from  the  main  wall  of  the  bouse.  Save  foi 
this  short  projection  tbe  main  wall  is  seb 
back  3  feet  within  the  building  line.  Thk 
ends  of  the  bay  window  wall  are  splayed  aa 
is  usual  in  such  cases,  and  while  it  appeared 
that  they  could  be  chiseled  out  in  order  t* 
make  right  angles,  the  testimony  was  that 
if  the  adjoining  owners  desired  to  build  i» 
connection  with  the  wall  it  would  coat  a» 
much  as  to  erect  a  new  wall  of  tbe  Bam» 
dimensions.    Taking  the  entlr«  BonstruetioM 


tSec.  62.  The  4tb  section  of  tbe  building 
r^ulations.  No.  1,  approved  by  President 
Washington,  October  17,  1701,  quoted  be- 
low, is  recognized  as  In  force,  and  is  pub- 
lished for  the  information  of  builders.  The 
inspector  of  buildings  has  no  official  duty 
as  to  the  enforcement  of  this  regulation, 
aa  the  matter  is  one  of  private  rights  be- 
tween parties: 

"That  the  person  or  persons  appointed 
by  the  commiasioneni  to  superintend  build- 
ings may  enter  upon  the  land  of  any  per- 
son to  set  out  the  foundation  and  regulate 
the  waits  to  be  built  between  par^  and 
S3  8.  C— 22. 


party,  as  to  the  breadth  and  thickness  there- 
of, which  foundation  shall  be  laid  equally 
upon  the  lands  of  the  persons  between  whom 
such  party  walls  are  to  be  built,  and  shall 
be  of  the  breadth  and  thickness  determined 
t^  such  person  proper,  and  the  first  builder 
shall  be  reimbursed  one  moiety  of  tha 
cba:^  of  such  party  wall,  or  so  much  there- 
of as  the  next  builder  shall  have  occasion 
to  make  use  of  before  such  next  builder 
shall  anyways  use  or  break  into  the  wall, 
the  charge  of  value  thereof  to  be  set  by  the 
person  or  persons  so  appointed  by  the  com- 
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into  eoniideration,  H  would  aeem  to  be 
meTel;  tbe  esse  of  an  encroachment  on  tbe 
adjoining  property  rather  than  that  of  a 
wall  built  on  tbe  dividing  line,  for  mutual 
3  advantage.  After  reviewing  the  facts,  the 
P  eourt  of  appeals'aumined  up  tlic  matter  by 
•aying:  "It  could  serve  no  such  purpose  to 
appellees  as  is  contemplated  by  the  regula- 
tions of  the  District  authorizing  tbe  con- 
■truetion  of  partj  walls.  .  ,  .  Appellees 
can  derive  no  sucb  bene&t  from  it  as  the 
■ervient  owner  is  eutitled  to  receive  as  cotn- 
pensaticin  for  the  taking  and  occupation  of 
his  land.  It  constitutes  a  nuiaance  rather 
than  a  benefit." 

We  fiud  no  reason  for  diitnrbing  the  de- 
eree. 
AtBrmed. 


(m  V.  8.  »i.> 
THOMAS  B.  STUART  and  Cbarlei  A.  Mur- 
ray, Petitioners, 

UNION  PACIFIC  BAIiaOAD  COMPANY. 

Pl-blic   Landb  ({  92*1— Bailroad  LaKD 

Grant— Bight  of   Wat. 

1.  The  grant  of  a  right  of  way  through 
the  public  lands  from  the  Missouri  river  to 
the  mitial  point  of  the  Uuiou  Pacific  Bail- 
road  OD  the  100th  meridian,  made  by  the 
act  of  Julf  1,  1862  (12  Stat,  at  L.  489, 
chap.  120),  g  S,  for  the  benefit  of  the  Leay- 
enworth.  Pawnee,  k  Western  Bailroad  Com- 
pany, was  extended  westerly  to  the  point 
where  that  road  or  its  successor  connected 
with  th«  Union  Pacific  Bailroad  by  the  act 
of  July  2,  18S4  (13  StaL  at  L.  35S,  chap. 
816) ,  g  9,  under  which  "any  company  author- 
ised by  this  act  to  construct  its  road" 
from  the  Missouri  river  to  tiie  aforesaid 
initial  point  was  empowered  to  eonatruet 
tU  ro&d  so  as  to  connect  with  the  Union 
Pacific  Railroad  at  any  point  farther  west, 
deemed  desirable,  the  company  in  such  case 
to  be  entitled  to  all  the  benefits. and  sub- 
ject to  all  tbe  conditions  and  restrictions  of 
the  act. 

[Ed.  N'Dt«.~For  other  cues,  ■««  Public  Lands, 
CcQt  Dig.  It  !7«-tU:    Dec  Dl(.  |  «.•] 
Pl-slic    Lands   (t   92*)-~Raii.X0AD   IiAKD 

GKA  K  TB— RELlATIO  It, 

8.  The  Leavenworth,  Pawnee,  &  Weitern 
Ballrosd  Company,  or  its  successor,  was 
not  excluded  from  the  benefit  of  the  provi- 
■ion  of  the  act  of  July  2,  1864,  3  9,  under 
which  "any  company  authorized  by  this  act 
to  construct  its  road"  from  the  Missouri 
river  to  the  initial  paint  of  the  Union  Pa- 
oifle  Bailway  was  authorized  to  construct 
■ueh  road  so  as  to  connect  with  the  latter 
railroad  at  any  point  farther  west  deemed 
desirable,  because  it  was  not  one  of  the 
two  roads  whose  construction  was  author- 
ized by  that  act,  since  this  act  must  be 
construed  in  connection  with  tbe  act  of 
July  ],  1BS2,  which,  in  S  9,  authorized  the 
former  railroad  to  build  from  the  Mfs- 
■ouri  river  to  tbe  initial  point  of  the  Union 

*roF  other  easas  s«*  sam*  topto  A I  Mi 


Pacific  Bailroad,  the  later  act  not  making 
a  new  and  additional  grant,  but  enlarging 

the   original   grant   by   substituting   woida 
of  larger  import. 

[Ed.  iJgte.— Tor  otber  easM.  sw  Pubtlo  Landa, 
Cent.  Dig.  i(  m-m;    Doc  Dlf.  I  n.*! 

PUBLIC  Lands  (1  82*)— Gbakt  of  Bioht 
OF    Way— Statdtbb— Lboislativi   Cok- 
ErrRucnoK. 
8.  A  provision  in  the  act  of  July  S,  18S6 

(14   £tat.   at   L.   79,   chap.   ISO),   that   tbe 

TTninn     Pni-i^fi    Railrnail     Pi-imTi«.nv.     Fjtatjfpn 
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100th  degree  of  longitude,  "as  now  required 
by  law,"  is  not  a  legislative  determination 
that  the  act  of  July  2,  1884,  required  the 
former    railroad    to    unite    with    tbe    main 


act  of  July  2,  1884, 
S  9,  by  which  certain  railway  companies 
were  authorized  to  unlt«  with  the  main 
line  of  the  Union  Pacific  west  of  the  100th 
meridian,  and  were  to  be  entitled  to  all  the 
benefit*  and  subject  to  all  tbe  restriotions 
of  that  act. 

[Gd.  Nots.— I'^r  other  caa**,  ■••  Public  LadOb. 
Cent.  Dig.  tl  ETt-zai;    Dec  Dlf.  I  )!.• 

For  otber  dBflQlIlaiu,  ■••  Words  and  Pbtaaas. 
vol.  1,  pp.  T50-751.] 

Public   Lands  (|  02*)— Bailbdad   Lahd 
Gbant  —  Biobt  of  Wat— Construo- 

0.  The  railroad  right  of  way  granted  by 
the  acts  of  July  1,  )S62.  and  July  2,  1844, 
waa  given  definite  location  and  precision 
by  the  construction  of  the  road,  end  eiteuds 
to  the  statutory  width  of  200  feet  from  th« 
center  line  of  the  track,  although  never 
occupied  and  used  to  its  full  width. 

[Ed.  Note.— F^r  other  cam,  •••  Publlo  I^uda, 
CenL  Dia.  H  27G-tBt:    Deo.  Dig.  i  »1.*] 

Advebbb  Possession  (|  &!•)— PArictwr  of 
Tases—Bau^oad  RiauT  of  Wat. 

6.  Persons  paying  the  taxes  upon  a  part 
of  a  railroad  right  of  way  cannot,  wnera 
the  railway  has  also  returned  tbe  ri^bt  of 
way  for  taxation  and  paid  the  taxes  there- 
on, claim  the  benefit  of  the  provisions  of  tbe 
act  of  June  24,  1912  (37  SUt.  at  L.  138, 
ehap.  181),  that  where  adverse  possession 
is  claimed  in  any  part  of  such  right  of  way, 
under  the  laws  of  the  state  where  tbe  land 
U  situated,  such  adverse  possession  shall 
have  tbe  same  effect  as  though  the  right 
of  way  bad  been  granted  absolutely  or  in  lee 
simple. 

[la.  Note — For  atAer  cases,  sb*  Advarvs  Pos- 
StHloD,  CCDI.  Dls.  tl  Ut.  >»:    0*0.  Oil.  I  »«.*} 

[No.  135.] 

Argued  January  22,  1013.     Decided  Febm- 

SLry  24,  1913. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree  which 
modified,  and  aOirnted  as  modified,  a  decree 
of  the  Circuit  Court  for  the  District  irf 
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Oolormdo,  dlamluln;  tha  bill  in  a  luit  to 

qniet  title.     Affirmed. 

See  ume  cue  b«1ow,  103  C.  C.  A.  89,  178 

Ttd.  763. 

The  fact!  are  etated   in   the  opinioi 
MeNTi.    CtiarlM   A.    Mnmr.    Thomu 

B,    Stuart,    LouU   T.    Micbener,    Perrj   O. 

Micbener,   and   JoMph    C.    Hettn    Cor   peti- 


?  *Hr.  Jnatice  MoKeniui  detirered  th«  opin- 
ion ot  the  coart : 

Suit  to  quiet  title  to  the  E.  }  of  the  N. 
W.  i  and  the  N.  E.  1  of  the  S.  W.  i  and 
the  N.  W.  i  of  the  S.  B.  }  of  lection  SO, 
toimehip  38,  range  67  wett,  tituated  in  the 
eity  and  county  of  Denver  (formerly  in 
Arapahoe  county],  atnte  of  Colorado. 

Hm  auit  waa  brought  in  tbe  district 
eotirt  of  tlie  ei^  and  county  of  Denver, 
agaimt  the  Eanaa*  PaciSe  Railway  Com- 
pany, the  Colorado  Eastern  RailrosJl  Com- 
pany, and  the  Union  PaciSc  Rjiitroad 
Company,  and  removed  on  the  petition  of 
the  latter  company  to  the  United  Statea  cir- 
euit  court  for  the  district  of  Colorado,  on 
the  ground  of  a  separable  controversy,  A 
motion  to  remand  was  made  and  denied. 
Tbe  railroad  company  answered,  joining  is- 
nie  as  to  so  much  of  the  lands  as  constitut- 
ed a  tract  ZOO  feet  in  width  on  each  side 
of  ita  road.  It  awerted  title  m  successor 
of  the  Eianaas  Faclflc  Railway  Company, 
whicli  had  been  granted  tbe  tract  as  a  right 
of  way,  it  was  alleged,  by  the  acts  of  Con- 
greaa  generally  denominated  tbe  Pacific 
Railroad  acts. 
^  The  discussion  in  tbe  ease  will  turn  upon 
Sthe  title  of  tbe  railroad  rather  than  apon 
■  the  title  of  petitlonersL  Tliere  ie*no  ques- 
tion of  their  title  if  that  of  the  respondent 
company  be  not  good.  The  circuit  court 
held  that  the  title  of  the  company  was  good, 
and  dismissed  the  bill.  The  circuit  court  of 
appeals  decided  that  the  dismissal  of  the  bill 
was  error;  that  the  court  should  have  rec- 
Ogniced  the  company's  title  to  the  right 
of  way,  and  have  quieted  petitioners'  title 
to  the  remainder.  The  decree  of  the  cir- 
cuit court  was  modified  accordingly.  103 
C.  C.  A.  89,  178  Fed.  763. 

The  PaciQe  Railroad  acts  have  been  be- 
fore this  court  so  many  times  that  it  seems 
nnneoeaaary  to  make  further  quotation 
from  them.  The  first  of  them  was  passed 
July  1,  1S62  (12  Stat,  at  L.  4SB,  chap. 
120)  i  the  second  one,  July  S,  16M  ( 13  Stat. 
at  L.  3J0,  cliep.  Ziaj  ;  and  two  others  re- 
ap«)tiTaly  on  July  3,  18GB  (14  Stat  at  L. 
79,  chap.  IDS),  and  March  3,  1SII9  (15  SUt. 
at  L,  324,  ehap.  1!7).  Their  relation  con- J 
ttttotes  ttie  eontroveray   in  the  ease,  and, 


atmply  stated,  It  ia  whether  the  right  of 
way  granted  to  the  Leavenworth,  Pawnee, 
k  Western  Railroad  Company,  the  name 
ot  which  was  changed  in  1863  to  Union 
PaetOo  Railway  Company,  Eastern  Divi- 
sion, and  in  1804  to  the  Slansaa  Pacifio 
Railway  Company,  terminated  at  tbe  100th 
meridian  or  extended  westward  of  that 
point  to  Denver.  The  petitioners  contend 
for  tbe  former;  the  railroad  company,  for 
the  latter. 

The  explicit  contention  of  petitioners  b 
that  the  right  of  way  granted  to  the  Kan- 
sas Pacific  Railway  Company  (we  use  the 
latest  name)  doos  not  extend  to  the  lands 
in  question,  for  that  company,  under  its 
first  name  of  Leavenworth,  Pawnee,  &  West- 
ern Railroad  Company,  and  all  other  east- 
ern branches  of  tbe  main  line,  were  au< 
thorized  to  build  only  to  the  lOOtb  meri- 
dian, and  no  farther. 

Tbe  main  line  was,  under  the  act  of  July 
1,  1B62,  authorized  to  be  constructed  by 
the  Union  Pacific  Railroad  Company  west- 
ward through  Cheyenne  to  the  western 
ijoundary  of  Nevada,  and  possibly  farther, 
to  meet  the  Central  Pacific  Railroad,  whichS 
was  authorized  to'build  from  tbe  coesti 
eastward.  To  the  main  line  so  consti- 
tuted grants  of  land  and  bonds  were  mode 
and  a  right  of  nay  was  granted  through 
all  public  lands  "200  feet  in  width  on  each 
side  of  said  railroad  where  it  may  peas 
over  public  lands,"  The  initial  point  ol 
the  Union  Pacific  was  to  be  tbe  "lOOtli  me- 
ridian ,  .  ,  between  the  south  margin 
of  the  valley  of  the  Republican  and  Uie 
north  margin  of  the  valley  of  the  Platte,  in 
the   territory   of   Nebraska." 

Section  0  of  the  act  authorized  tbe  Leav- 
enworth, Pawnee,  &,  Western  Railroad  to 
construct  a  road  from  tbe  Missouri  river 
at  the  mouth  of  the  Kansas  "to  the  afore- 
said point  on  the  100th  meridian  .  .  . 
upon  the  same  terms  and  conditions  in  all 
Gspects"  as  provided  for  the  main  line. 
The  road  was  required  to  be  so  located 
through  Kansas  as  to  be  tutween  the  mouth 
of  the  Kansas  river  and  the  designated 
point  on  the  100th  meridian,  and  it  was 
provided  that  the  several  roads  from  Mis- 
and  Iowa  authorized  by  the  act  to 
connect  with  the  aame  could  malie  the  con- 
nection within  tbe  limits  prescribed  in  the 
act,  providing  it  could  be  done  without 
deviating  from  the  general  direction  of  the 
whole  line  to  the  Pacific  coast 

There  Is  no  uncertain^  in  tbe  act  «t 
1862.  The  initial  point  of  the  main  line 
was  the  100th  meridian,  and  at  that  point 
the  Leavenworth,  Pawnee,  &,  Weatern  Rail- 
road Company  ( now  tbe  Kansaa  Pacific 
Railway)  and  other  eastern  branches  vera 
to  oonneet  with  the  main  line. 
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The  next  act  It  that  of  July  2,  lBfl4,  and 
on  iU  proTieioni  ariie  the  principal  eon- 
troveraj  in  the  caae.  It  ia  contended  by  the 
reapondent  railroad  eampanj  that  the  act 
authorized  the  Kansas  Pacific  Road  (then, 
aa  we  shall  see,  the  Union  Pacific  Railroad, 
Eastern  Division )  to  build  westward  of 
the    lOOth    meridian,    and    granted    it,   be- 

$  sides  certain   sections  of  the  public  lands, 

Pa  right  of  way '400  feet  wide,  200  feet 
either  side  of  the  center  of  its  track.  Peti- 
tioners oppose  the  contention,  and  Insist 
that  the  act  only  aimed  to  provide  for  the 
CODTenient  connection  of  certain  branch 
roads  with  the  main  trunk  line  at  or 
the  ]00th  meridian,  and  did  not  extend 
a  right  of  way  to  any  branch  beyond  the 
lOOtb  meridian.  Comparing  the  two  acts, 
petitioners  say  that  the  act  of  1862  referred 
solely  to  the  right  of  way  through  publie 
lands.  The  act  of  1864  referred  solely  to 
eoodemnation  of  right  of  way  through  pri- 
vate lands  and  to  granting  facilitiei 
connection  with  the  Union  Pacifle  through 
ferries  and  bridges  over  navigable  rivers. 
The  permiasion  to  build  westwardly,  it  ie 
further  urged,  was  not  given  to  all  branch- 
ei,  but  only  to  such  aa  were  made  branches 
by  the  act  of  1864.  The  contentions 
•amestly  argued  and  are  made  to  rest 
mainly  on  g  6  of  the  act. 

The  act  of  1864  was  entitled,  "An  Act 
to  Amend"  the  act  of  1S62,  and  It  was  pro- 
vided by  j  9  that  ".  ■  .  any  company 
authorized  by  thia  act  to  conatriict  its  road 
and  telegraph  line  from  the  Missouri  river 
to  the  initial  point  aforesaid  flOOth  meri- 
dian] may  construct  its  road  and  telegraph 
line  BO  as  to  connect  with  the  Union  Pacifle 
Railroad  at  any  point  vetttoardly  of  tuch 
initial  point.  In  caae  such  company  shall 
deem  such  westward  connection  more  prac- 
ticable or  deflirablei  and  in  aid  of  the  con- 
struction of  ao  much  of  its  road  and  tele- 
graph line  as  shall  be  a  departure  from  the 
route  hereinbefore  provided  for  it«  road, 
tucA  company  ihall  be  entitled  to  all  the 
ienefiti  and  be  subject  to  all  the  conditions 
and  restrictions  of  this  act:  Provided  fur- 
ther, however,  that  the  bonds  of  the  United 
States  shall  not  be  isaned  to  such  com- 
pany for  a  greater  amount  than  is  herein- 
before provided,  if  the  same  had  united 
with  the  Union  Paciflo  Railroad  on  the 
lODth  degree  of  longitude;  nor  shall  such 
company  be  entitled  to  receive  any  greater 
amount  of  alternate  sections  of  public  lands 
than  are  also  herein  provided."     (Italics 

Sours,) 

■  *At  the  time  of  the  passage  of  that  act, 
the  Leavenworth,  Pawnee,  A  Western  Rail- 
road Company  (now  the  Kansas  Pacific 
Railway  Company)  was  known  as  the  Un- 
ton  Pacific  Railroad  Company,  Eaatern  Di- 


vision, In  aceordaBM  iriQt  lawful  anthoirity 
given  In  1863.  The  time  for  the  completion 
of  its  line  was  extended,  and  by  the  act  of 
July  3,  1806,  it  was  given  until  December 
1,  1806,  to  Sle  the  map  of  general  route. 
Upon  filing  the  map  the  lands  along  the 
entire  line  of  the  general  route  were  to  be 
reserved  by  the  Secretary  of  the  Interior. 
It  was  provided  that  the  company  should 
be  entitled  only  to  the  aame  amount  ot 
bonds  "aa  they  would  have  been  entitled  to 
if  they  had  connected  their  said  line  with 
the  Union  Pacifie  Railroad  on  the  100th 
degree  of  longitude,  aa  now  required  l^  law. 
And,  provided  further,  that  aaid  company 
shall  connect  their  line  of  railroad  and 
telegraph  with  the  Union  Pacific  Railroad, 
but  not  at  a  point  more  than  fifty  miles 
westward  friHn  the  meridian  of  Denver  ia 
Colorado." 

By  applying  very  aiuple  rules  of  con- 
struction to  these  acts,  and  from  a  con* 
eideration  of  their  purpose  and  the  means 
which  were  deemed  necessary  to  accomplish 
that  purpose,  we  should  have  to  reject  the 
contention  of  plaintiffa.  We  ere  relieved, 
however,  of  the  necessity  of  a  lengthy  dis- 
cussion, and  one  which  we  might  consider 
necessary,  in  deference  to  the  earnestness 
of  counsel,  t^  the  previous  decisions  of  this 
court,  and  may  rest  our  judgment  on  their 
authority. 

The  acta  of  Congress  came  up  for  consid- 
eration and  construetioo  in  Missouri,  E.  ft 
T.  R.  Co.  V.  Kansas  P.  R.  Co.  07  U.  8. 
491,  4S4,  24  L.  ed.  1005,  1006,  upon  the 
very  paints  now  Involved.  The  contest  was 
between  the  two  railroad  companies  as  to 
which  waa  entitled  to  certain  lands;  wheth- 
er the  Kansas  Pacifle  Railway  Company 
took  them  under  the  act  of  1862,  as  amend- 
ed in  1864,  or  whether  the  Missouri,  eto. 
Railway  Company  waa  entitled  to  them 
under  a  grant  to  it  made  July  26,  1866.9 
It  is*manifeat  that  the  issue  presented  was* 
an  important  one  and  had  important  con* 
sequences.  The  court  intimated  that  prin- 
ciples and  considerations  upon  which  it 
should  be  decided  affected  other  rights  aa 
well  as  those  contested,  and  necessarily 
gave  them  a  proportional  consideration. 
The  opinion  demonstrated  it.  It  was  de- 
cided that  the  act  ot  1662  and  that  of 
1884  practically  constituted  one  act,  and 
the  enlargement  by  the  latter  ot  the  grant 
made  by  the  former  took  effect  at  the  date 
of  the  former)  and  "this  was  done,"  it  waa 
said,  "not  hy  words  of  a  new  and  an  ad- 
ditional grant,  but  by  a  ehange  of  words  in 
the  original  act,  aubstitutlng  for  those 
there  oaed  words  of  larger  import."  It  was 
further  decided  that  the  oet  of  1864  "an- 
thorited  the  plaintiff  [the  Traniss  Paeifio 
Railway  Company]   to  eoustnut  its  road 
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■nd  telegrkpb  Use  bo  ks  to  conneot  with 
the  UntOD  Pacific  road  &t  a  point  nett  of  its 
initial  point,  in  case  it  deemed  such  west- 
ward eMineetioii  more  practicable  or  de- 
drable."  This  !■  the  language,  it  will  be 
obaerred,  of  S  9  of  the  act  of  1S64.  The 
court  used  it  ai  the  best  meana  of  eipiegs- 
ing  the  purpose  of  the  act. 

In  United  State*  v.  Kansas  P.  R.  Co. 
69  U.  S.  46G,  25  L.  ed.  289,  the  extent  of 
the  grant  made  b7  the  acts  of  1S62  and 
18S4  again  came  ap  for  decision,  and  upon 
issues  moM  pertinent  to  the  present 
traweny.  If  possihle,  than  those  in 
other  case.  The  ease  concerned  the  extent 
of  the  lien  of  the  goTemment  and  the  lia- 
bility of  the  compauT'  for  5  per  cent  of  the 
>et  earnings  of  that  portion  of  the  road 
of  the  eompanf  west  of  the  100th  meridi 
The  answer  was  considered  as  turning 
the  eoDstruction  of  g  9,  aupra.  Comment- 
ing on  its  provisioni,  the  court  said:  "It 
thus  appears  that  whilst  the  company  was 
authorized  to  extend  its  road  west  of  the 
100th  meridian,  if  it  saw  fit  so  to  do,  it 
was  entirely  in  its  option;  and  if  it  did,  it 
was  not  to  expect,  or  have,  any  subsidy  of 
jrgoTernment  bonds  for  such  eitenefon." 
•  'The  road  was  actually  built  to  Denver, 
£4S  miles  beyond  the  100th  meridian,  and 
upon  this  part  of  the  road  the  government 
claimed  a  lien  as  well  a*  upon  the  rood 
east  of  the  meridian.  Passing  on  the  di 
the  court  said:  "A  material  questioi 
this  ease  is  whether  the  whole  tine  to  1 
▼sr,  or  only  the  line  which  the  company 
was  first  authorised  to  construct  (which 
terminated  at  the  100th  meridian),  is  ti- 
able  to  the  lien  for  the  government  sub- 
•idy,  and  the  payment  of  B  per  cent  of  net 
earnings."  Answering  the  question,  it 
obserred:  "From  a  careful  examination  of 
the  etatutes  relating  to  this  subject,  we  are 
of  opinion  that,  whilst,  as  to  its  entire 
line,  the  company,  in  the  words  of  the  flth 
section  of  the  act  of  ]8fl4,  is  'entitled  to  all 
the  benefits  and  subject  to  all  the  condi- 
tions and  restrictions  of  the  act,'  and  is 
bound  to  furnish  transportation  and  tele- 
graphic accommodations  to  the  government 
on  the  usual  terms,  yet  that  the  subsidy 
bonds  granted  to  the  company,  being  grant- 
ed only  in  respect  of  the  original  road, 
termioatiog  at  the  100th  meridian,  are  a 
lira  on  that  portion  only;  and  that  the  6 
per  cent  of  the  net  earnings  is  only  de- 
■nand&bla  on  the  net  earnings  of  said  por- 
tion." See  also  United  States  v.  Union 
P.  R.  Co.  148  U.  8.  662,  37  L.  ad.  6eO,  13 
Bap.  CL  Rep.  724;  Kansas  P.  K.  Co.  v. 
Dunmeyer,  113  U.  S.  629,  2S  L,  ed.  1122,  6 
Sup.  Ct.  Rep.  686. 

It  may  be  said  that  Union  P.  R.  Co.  v. 
Harris,    21S    U.    S.    386,    04    L.   ed.    246, 


30  Sup.  Ct  Rep.  138,  puta  a  dlfTerait  eon- 
Btruatiott  upon  the  aetj  of  1B02  and  18S4 
from  that  received  in  the  cases  cited,  and, 
it  must  be  admitted,  there  is  language  in 
the  opinion  which  may  be  so  understood; 
but  that  it  was  not  so  Intended  is  made 
clear  by  Kindred  v.  Union  P.  R.  Co.  228 
U.  S.  S8S,  B8  li.  ed.  1216,  32  Sup.  Ct.  Rep. 
780,  where  it  is  again  declared  that  under 
congressional  authority  the  route  of  the 
rood  was  changed  so  that  its  connection 
with  the  Union  Paeiflc  Railroad  would  be 
made  at  a  point  farther  west  than  «•■ 
originally  intended.  S 

'These  cases  decided  that  the  Kansas  Pa-7 
cific  Railway  Company  had  a  right  to 
build  west  of  the  100th  meridian.  It  is 
not  necessary,  therefore,  to  consider  the 
special  features  of  the  acts  upon  which  pe- 
titioners rest  their  contaiUon  that  the 
Kansas  Pacific  had  no  such  right.  The 
basic  one,  however,  we  will  mention,  lest 
it  be  thought  that  we  have  overlooked  it 
or  have  not  properly  estimated  its  force.  It 
is  that  the  acta  of  18S2  and  1S64  should 
not  be  considered  and  construed  as  one 
act;  that  thou^  their  provisions  had  re- 
lation in  some  instances,  in  others  they 
had  independent  effect.  Section  9,  it  Is 
contended,  is  of  the  latter  character,  and  i* 
given  a  speolflo  application  by  the  proviso, 
which  is  in  ths  following  words:  "And 
provided  further,  that  any  company  aw- 
thorifed  by  thit  aot  [italics  ours]  to  con- 
struct its  road  and  telegraph  line  from  the 
Missouri  river  to  the  initial  point  afore- 
said, may  construct  its  road  and  telegraph 
line  so  as  to  connect  with  the  Union  Pacific 
Railroad  at  any  point  westwardly  of  such 
initial  point."  It  is  contended  that  these 
words  exclude  the  Kansas  Pacific  Railway 
Company  because  the  only  two  railroads 
authorized  by  "this  act"  to  be  constructed 
vrere  the  Sioux  City  Railroad  (g  17)  and 
the  Burlington  &  Missouri  River  Railroad 
(9  IS).  But  that  the  words  "this  act" 
should  have  sucb  limited  application  was 
iteceesarlly  involved  in  the  other  coses  and 
was   adversely   decided. 

We  have  seen  that  tbe  act  of  July  S, 
18G6,  extended  the  time  of  the  Union  P»- 
cific  Railroad  Company,  Eastern  Division 
(now  the  Kansas  Padfic),  to  file  Its  map 
of  general  route,  and  provided  tor  a  reser- 
vation of  land  all  along  the  route;  but  it 
also  provided  ttiat  ths  company  should  be 
entitled  only  to  the  same  amount  of  bonds 
as  it  would  have  been  entitled  to  if  it  had 
cannected  its  lice  "with  the  Union  Paclfio 
Railroad  on  tbe  lODtb  degree  of  longitude^ 
OS  aovi  required  by  lavr."  [Italics  ours.) 
It  is  insisted  by  petitioners  that  this  P<^i>-S 
vision  is  a  legislative  construction 'of  the* 
act  of  1864,  and  "ooncluslve  upon  the  pmnt 
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thkt  it  ma  defendut'a  fK&naM  Pacific 
R»tlwky,  then  Union  Pacific  Raiirokd,  Bast- 
«rn  Diviaion]  dut^,  at  the  date  of  said  act, 
to  unite  with  the  U.  P.  R.  R.  at  the  lOOtli 
meridian,  and  Ikaa  the  same  effect  aa  a 
•peeial  enactment  of  that  dat«  to  that  ef- 
fect." The  circuit  court  ol  appeate  re- 
jected this  eontention,  and  construed  the 
proiiaion  not  a*  requiring  the  connection  of 
the  road  to  be  at  the  given  meridian,  but 
aa  declaring  ttiat  there  should  not  be  ia- 
■ued  to  the  compan;  bonda  for  a  greater 
amount  than  if  tlure  had  been  a  union 
vitb  the  Union  Pacific  at  tiiat  point.  And 
thia  neceuarilj  muat  have  I>een  determined 
to  be  the  true  conBtruction  in  the  cited 
oaiee.  We  have  said,  perbapa  vrith  un- 
neoeaeary  repetition,  that  all  tiie  acta  were 
under  consideration  in  those  caaea  and  their 
true  relation  and  meaning  decided. 

There  are  specific  contentioni  addressed 
to  the  grant  of  the  right  of  wa;.  Same 
of  them  involved  the  element  that  the  acts 
of  Congrest  granted  no  right  to  the  Kaa- 
•aa  Pacific  Railway  Company  to  build  west 
of  the  IQOth  meridian.  That  we  have  dis- 
posed of.  Bome  of  them  are  based  on  the 
following  propositions:  11)  that  a  grant 
of  the  right  of  way  cannot  Im  implied;  it 
must  aetually  exist  in  express  words',  (2) 
it  cannot  be  implied  from  the  use  of  the 
word  "  Tjenefita,' "  aa  there  are  many  other 
iNinefits  in  the  same  act  to  which  that  word 
more  aptly  applies;  (3)  it  is  shown  by  the 
act  that  it  never  was  Intended  to  apply  to 
the  right  of  way.  The  last  two  contentions 
may  lie  immediately  rejected.  The  act 
manifestly  applies  to  a  right  of  way,  and 
there  ia  no  distinction  made  between  "bene- 
flta,"  for  the  language  ia  "shall  be  entitled 
to  all  the  beneflts,"  save  that  of  receiving 
bonda.  A  right  of  way  is  a  substantial  and 
obvious  benefit.  St.  Joseph  A  D.  C.  R.  Co. 
T.  Saldwin,  103  U.  &.  426,  430,  28  U  ed. 
STS,  579. 

There   are   two   other   contentions   which 

?^  deserve  more  extended  comment.  Th^  are, 
(a)  "that  the  act  of  1664,'being  simply  an 
option  offered  to  certain  roada  to  build 
westwardly,"  etc.,  it  must  be  shown  that 
they  accepted  said  option  by  filing  maps 
thereunder,  changing  the  old  route,  and 
designating  the  new  one.  (b)  "That  the 
grant  of  a  right  of  way  ia  neceaaarily  in 
the  nature  of  a  float,  although  a  grant  «n 
prweenlt,  like  a  military  land  warrant.  It 
becomes  fixed  only  by  filing  a  map  of  defi- 
nite location  or  by  actual  construction." 

In  reply  to  these  contentions  the  respond- 
ent eompuny  insiBta  that  neither  a  map  of 
general  location  nor  of  general  route  was 
necessary  to  the  acquisition  of  a  right  of 


way;  that  actual  eonstmction  would  ■» 
cure  it.  The  evidence  as  to  filing  mapa  to 
somewhat  uncertain.  The  circuit  court  of 
appeals  in  its  opinion  says:  "There  waa 
some  evidence  indicating  that  a  map,  show~ 
ing  the  general  route  of  the  railroad  we*t~ 
wardly  to  the  eastern  Colorado  line,  wa* 
filed  with  the  Secretary  of  the  Interior 
prior  to  November  30,  186S,  the  date  not 
being  more  definitely  itated;  that  a  map 
showing  the  general  route  from  the  eastenii 
Colorado  line  to  Denver  was  accepted  hf 
that  officer  November  30,  ISSe,  and  that  ik 
map  showing  the  definite  location  of  th« 
railroad  to  Denver  waa  filed  in  the  land 
office  of  Denver  September  24,  1S70;  hot 
none  of  these  maps,  nor  any  better  state- 
ment of  what  was  shown  thereon,  was  oi'- 
fered  in  evidence." 

It  is,  however,  admitted  by  petitionen, 
that  a  right  of  way  coutd  be  acquired  by 
actual  construction  of  the  road,  and  the 
railroad  company  finally  reats  its  title  on 
actual  construction  of  the  road  under  tha 
granting  acts.  It  admits  that  "the  line  of 
railroad  was  not  definitely  located  until 
the  actual  construction  thereof."  But  It 
is  contended  that  upon  its  construction 
"the  right  of  way  attached  to  the  line  aa  so 
constructed,  but  took  effect  aa  of  the  dat* 
of  the  act  of  1864."  In  other  words,  it  to 
contended  that  the  right  of  way  granted 
by  the  acta  ia  given  definite  location  and 
precision  by  the  construction  of  the  road,e 
and*extenda  to  the  width  of  200  feet  from* 
the  center  Una  of  the  track.  Thia  conten- 
tion is  supported  by  the  decisions  of  thia 
court  Northern  P.  R.  Co.  v.  Smith,  ITl 
U.  S.  260,  43  L.  ed.  157,  18  Sup.  Ct  Rep. 
7B4.  See  also  Northern  P.  R.  Co.  v.  Town- 
send,  ISO  U.  8.  2ST,  4T  L.  ed.  1044,  23  Sup. 
Ct.  Rep.  STI.  The  road  waa  actually  con- 
atructed  through  Denver  and  to  a  connection, 
with  the  Union  Pacific  at  Cheyenne  and. 
over  the  lands  in  controversy  in  1S70,  and. 
has  been  in  operation  ever  sinc&  But  the- 
right  of  way  to  its  full  width  has  not  been, 
occupied  and  used.  This,  however,  makes  n«- 
difference.  See  cases  cited  immedtotely 
above,  and  Northern  P.  R.  Co.  v.  Haaa^  197 
U.  B.  S,  49  L.  ed.  842,  2fi  Sup.  Ct.  Rep.  SOS; 
Miaaouri,  K.  A  T.  R.  Co.  v.  Cooic,  1S3  U.  8. 
401,  407,  41  U  ed.  230,  241,  16  Snp.  Ct  Rep. 
1093. 

In  thia  eonoection  it  ia  to  be  remembered* 
that  the  grant  of  the  right  of  way  differad- 
from  the  grant  of  alternate  odd-numbered 
aections  in  that,  while  both  were  expreaaed- 
in  the  words  of  a  grant  in  preoriantt,  the 
former  was  without  limitation  or  excep- 
tion, while  the  latter  waa  expreaaly  mada- 
aubjeet  to  the  limitation  or  exception  that. 
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It  abonid  not  inchide  any  lands  which,  a1- 
though  public  at  th«  date  of  tlie  sraiit. 
were  wild,  reaerved,  or  otlierwiae  disposed 
of  bj  the  United  States,  or  to  which  a  pre- 
emption or  homestead  claim  had  attached. 
at  the  date  of  definite  location.  Of  such 
K  difference  between  an  unconditional  grant 
of  a  right  of  way  and  a  qualilled  grant  of 
alternate  odd-nuDibered  lectioni  this  court 
■aid,  in  St.  Joseph  t  D.  C.  R.  Co.  t.  Bald- 
win, supra:  "The  uncertainty  as  to  the 
ultimate  location  of  the  line  of  tlie  road  i* 
recognized  throughout  the  act)  and  where 
any  qualification  is  intended  in  the  opera- 
tion of  the  grant  of  lands,  from  this  circum' 
stance,  it  is  designated.  Had  a  similar 
qualification  upon  ths  absolute  grant  of  the 
right  of  way  been  inteoded,  it  can  hardly 
be  doabted  that  it  would  hare  been  ex- 
pressed.  The  fact  tliat  none  is  expressed  is 
conclusive  that  none  exists.  We  see  no  rea. 
gsoD,  therefore,  for  not  giving  to  tbe  words 
Pof  present  grant  with  respect  to  the'right 
of  way  the  same  construction  which  we 
should  be  compelled  to  give,  according  to 
our  repeated  decisious,  to  the  grant  of  lands 
liad  no  limitation  been  expressed.  We  are 
of  opinion,  therefore,  that  all  persona  ac- 
quiring any  portion  of  tlie  public  lands,  aft- 
er the  paasage  of  the  act  in  question,  took 
the  same  subject  to  the  right  of  way  eon. 
ferred  by  it  for  the  proposed  road." 

Petitioner*  rely  upon  adverse  paaaessiuii, 
established,  aa  it  is  contended,  under  ths 
•tatute  of  Colorado  by  tlie  payment  of  taxes, 
and  invoke  in  connection  witli  sucb  adverse 
possession  the  act  of  June  24,  IBIQ,  entitled, 
"An  Act  to  Legalize  Certain  Conv^ances 
Heretofore  Made  by  the  Union  Facifto 
Railroad  Company."  [37  Stat,  at  L.  138, 
chap.  18L] 

Section  1  of  the  act  legaliies  alt  convey- 
ances made  by  the  railroad  and  r&ihray 
companies  to  which  grants  of  a  right  of 
way  havB  been  made,  as  we  liave  stated,  to 
fhe  extent  that  the  conveyances  "would 
liave  been  legal  or  valid  if  the  land  involved 
therein  had  been  held  by  the  corporation 
making  such  conveyance  or  agreement  un- 
der absolute  or  fee-simple  title."  It  is  fur- 
ther provided  that  where  adverse  possession 
is  claimed  of  any  part  of  such  right  of  way 
under  the  laws  of  the  state  where  the  land 
is  situated,  such  adverse  possession  shall 
have  the  same  effect  as  though  the  right 
of  way  had  been  granted  absolutely  or  in 
fee  simple,  instead  of  being  granted  as  a 
right  of  way.  Of  the  effect  of  this  act  we 
Are  not  called  upon  to  express  an  opinion 
other  than  to  say  that  it  cannot  avail  pe- 
titioners, for  the  record  shows  that  the  re- 
spondent company  also  returned  the  right 
4rf   way   for   taxation    and   paid   the   taxes 

■ror  othsr  cuss  sw  same  topis  A  |  kvmbbh  In  I 


thereon.  In  that  respect  the  parties  are  on 
an  equal  footing. 

Decree  aCGrmed. 

Mr.  Justice  Holmea  and  Mr.  Jubtloa 
Pitney  took  no  part  in  the  decision. 

<zn  D.  8  m.) 
ROBERT    VAN    IDERSTINE,    Trustee   In 

Bankruptcy  of  Abraham  Fellerman  and 
Isidor  J.  Fellerman,  Individually  and  m 
Members  of  the  Firm  of  A.  Fellerman 
k  Bon,  Appt., 

NATIONAL  DISCOUNT  COMPANY. 


1.  'Ihe  general  verdict  of  a  jury  in  favor 
of  the  ti-ustee  in  bankruptcy  in  a  suit  to 
set  aside  as  fraudulent  a  transfer  of  book  ac- 
counts made  by  the  bankrupt  to  secure  a 
loan  cannot  be  treated  as  a  flnding  that 
there  was  any  intent  to  defraud  of  which 
the  transferee  had  notice,  where  the  court 
charged  the  jury  in  effect  that  the  transfer 
was  to  be  treated  as  a  fraudulent  conveyance 
if  the  transferee  made  the  loan  with  knowl- 
edge that  the  money  was  to  be  used  to  pay 
an  existing  debt,  the  fact  of  which  knowl- 
edge was  admitted. 

[Ed.    N'ote,— For  athsr  casei.   see  Bankruplcr, 
Cent.  Dig.  i  463;    Dec.  Dig.  t  KM.*] 
BA^KE^JPTCr     ll     186*)     —     Fb&udulent 

TBANBFEB     —    KNOWLBDQa     Of    Traks- 

2.  Ifae  mere  knowledge  that  the  money 
loaned  to  an  insolvent  firm  on  the  security 
ol  its  book  accounts  within  four  months  of 
the  bankruptcy  proceedings  was  to  be  used 
to  pay  an  existing  debt  docs  not  chaige 
the  transferee  with  knowledge  of  any  in- 
tent on  the  part  of  the  borrower  to  defraud, 
so  as  to  entitle  the  trustee  in  bankruptcy  to 
have  the  transfer  set  aside  as  fraudulent 

[Bd.   Note.— For  other  cases,   see   Bankrupccir. 
Cent-  Dig.  II  2M-ffi8 ;    Dec.  Dig.  {  168.*] 
BaNKBUPTCY     (}    306*)-ACTION     BT    Trub- 

TEB  —  Atnn,  —  Pbopbs  Judquznt  — 
Disuts&u. 

3.  The  contention  that  the  circuit  court  of 
appeals  sliould  nut  have  ordered  the  dismis- 
sal of  the  complaint  in  a  suit  by  the  trustee 
in  bankruptcy  to  set  aside  an  alleged 
fraudulent  conveyance  when  it  found  that 
the  transferee  bad  no  knowledge  of  any 
fraudulent  intent,  since  the  latter  only 
asked  for  a  new  trial,  is  not  well  founded, 
where  error  was  assigned  not  only  on  the 
refusal  to  set  aside  the  verdict  against  it, 
but  on  the  failure  to  enter  a  decree  in  its 

[Gd.  Nole.—For  cthar  cues,  so*  Bankruplcr, 
Dec.  Dig.  t  SK.*] 

[No.  136.] 

Argued  January  22  and  23,  1013.     Decided 

February   24,    1913. 

APPEAL  from  the  UniUd  SUtes  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  a  decree  which,  reversing  a 
decree  of  the  District  Court  for  tho  South- 
so.  A  Am.  Digs.  1N7  to  dat^  *  Rep'r  Index** 
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•rn  District  of  New  York,  directed  the  dia- 
mlMal  of  a  complaint  in  a  Bnit  )>y  a.  trust«e 
in  banlcruptc7  to  set  uide  an  all 
fraudulent  conveyaaee.    Affirmed. 

See  aame  case  below,  S8  C.  C.  A.  300,  174 
Fed.  SIS. 

The  facta  are  stated  in  the  opinion. 

Meisra.  Abram  1.  Elkas  and  Qarrard 
Glenn  tor  appellant. 

MesBTB.  Cbartea  H.  Fuller  and  William 
^J,  Wallace  tor  appellee. 

■    'Mr.  Justice  IiaiDar  delivered  the  opfi 
of  the  court: 

Van  Identine,  trustee  of  Fellerman  ft 
Son,  brought  Buit  In  the  United  States  di 
trict  court  for  the  Bouthern  district  of  New 
York  to  set  asida  a  transfer  of  accounts 
made  to  the  National  Discount  Company 
as  security  for  a  loan,  alleging  that  it  was 
a  fraudulent  conveyance,  and  that  the  lend- 
£  ing  company  was  charged  with  notice  of 
•  Fellerman's  intent  to  defraud.  It  is  un- 
necessary to  Btate  the  facta  further  than  to 
Bay  that  Fellerman  and  his  firm  were  in- 
solrect,  though  rated  at  $50,000  to  9TS,000 
in  the  Commercial  Beports.  Having  been 
recommended  by  another  merchant,  he  ap- 
plied to  the  Discount  Company  to  learn 
the  terms  on  which  he  could  borrow  with 
book  accounts  as  security.  He  was  in- 
formed as  to  the  method  of  doing  business 
and  the  terms  on  which  it  would  lend 
money,  which,  besides  interest,  included  its 
customary  charge  of  6  per  cent  of  the  face 
of  the  accounts  for  services  in  connection 
with  correspondence,  collections,  and  the 
like.  He  returned  in  a  few  days  with  a 
number  of  accounts,  and  applied  for  a  loan 
of  $3,000,  stating  that  he  was  pressed  for 
funds  and  needed  the  money  for  the  pur- 
pose of  paying  a  not*  which  matured  that 
day.  The  accounts  were  transferred,  tbe 
money  was  advanced,  and  Fellerman  used 
It  to  take  up  a  note,  in  bank,  which  had 
been  Indorsed  by  his  son-in-law.  Two  or 
three  days  afterwards  another  loan  of 
Cl,0OO  on  similar  security  was  made,  and 
the  parties  sire  at  issue  as  to  whether  tbe 
money  was  used  for  paying  a  debt  or  went 
into  the  general  funds  of  tbe  firm  and  was 
checked  out  for  other  purposes.  The  day 
following  the  last  loan  a  petition  in  bank- 
ruptcy waa  filed,  and  after  adjudication  a 
trustee  was  elected.  He  then  brought  this 
suit  to  have  the  transfer  set  aside  and  to 
compel  the  Discount  Company  to  account 
for  the  collections  made  by  it. 

The  district  judge  called  in  a  jury  to 
pass  upon  the  disputed  fact.  After  tbe  in- 
troduction of  the  evidence,  which  was  very 
conflicting,  the  court  charged  the  law  re- 
lating to  fraudulent  conveyances  and  tbe 
necessity  ot  showing  that  there  had  been 


an  intent  on  the  part  id  Fellerman  to  d«> 
fraud,  and  that  the  Discount  Company  had 
knowledge  of  such  purpose.  He,  however, 
refused  to  charge  that  it  was  not  fraudu- 
lent for  the  company  to  advance  money  to 
be  used  by  Fellerman  in  paying  legitimates 
debts,  *and  instead  instructed  them  that  a  • 
preference  was  aa  much  within  the  temu 
of  the  act  as  though  Fellerman  hod  con- 
cealed the  money  from  his  creditors.  The 
Jury  made  no  special  finding,  but  rendered 
a  general  verdict  in  favor  of  the  trustee. 
It  was  approved  by  the  district  judge,  who 
refused  to  grant  a  new  trial,  and  entered  a 
Judgment  against   tbe   company. 

The  circuit  court  of  appeals  (  98  C.  C.  A. 
300,  174  Fed.  filS)  made  a  statement  of 
fact  in  which  it  found  that  it  was  doubtful 
if  Fellerman  intended  to  defraud;  but,  if 
he  did,  the  Discount  Company  did  not  know 
thereof,  and  was  not  charged  with  knowU 
edge  by  any  of  the  circumstances  aurround- 
ing  the  transaction,  or  by  the  fact  that 
Fellerman  borrowed  on  hard  terms,  upon 
Che  security  of  book  accounts.  It  therefor* 
reversed  the  judgment  of  the  district  court, 
and  directed  that  the  complaint  ba 
dismissed.  Tbe  trustee  then  brought  the 
case  here  by  appeal. 

The  general  verdict  of  the  Jury  cannot  b« 
treated  as  a  finding  that  there  was  an  in- 
tent to  defraud  of  which  the  Discount  Coat- 
pany  had  knowledge.  For  whatever  view 
they  may  have  taken  on  that  issue,  the  ver- 
dict in  favor  of  the  trustee  was  practically 
demanded  by  the  instructions  given.  For 
the  district  eourt  charged  in  eSect  that 
the  transfer  was  to  be  treated  as  a  fraudu- 
lent conveyance  if  the  Discount  Company 
made  tbe  loan  with  the  knowledge  that  th* 
money  was  to  be  used  in  paying  on  eaiat- 
ing  debt.  The  finding  can  therefore  bs 
treated  as  the  jury's  observance  ot  the  in- 
structions, since  It  was  admitted  that  Fel- 
lerman, in  applying  for  the  loon,  stated  that 
he  needed  the  money  for  the  purpose  ot 
paying  a  debt  due  that  day  In  bajik.  In 
tbe  absence  of  any  other  special  finding  in 
the  case,  and  bearing  In  mind  that  the  ver- 
dict of  the  jury  was  only  advisory,  the  cast 
being  one  In  equity,  we  agree  with  the  eir- 
:t  court  of  appeals,  which  held  that  th« 
Discount  Company  had  no  knowledge  of  anj 
intent  on  the  part  <rf  Fellerman  to  defraud.  3 
If  so,  Its'decree  directing  the  complaint  to* 
be  dismissed  must  be  affirmed,  unless,  as 
matter  of  law,  the  transfer  ia  to  be  treated 
as  a  fraudulent  conveyance.  In  view  of  tb* 
fact  that  the  company  knew  that  tbs 
money  was  to  be  used  in  paying  an  exist- 
ing debt. 

ConTeyanee*  nay  be  fraudulent  beeauaa 
tbe  debtor  intends  to  put  the  property  and 
its  prooeeds  beyond  the  reach  of  hia  oradit- 
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ora;  or  beoiue  hs  intendi  to  binder  and 
delay  Uiem  a«  a.  cIbsh;  or  by  preferring 
one  who  is  favored  above  the  otbera.  There 
is  no  neeeseary  eonoection  between  the  in- 
tent to  defraud  and  tbat  to  prefer,  but  iu- 
asmncb  u  one  of  the  common  incidents  of 
ft  fraudulent  conveyance  ia  the  purpose  on 
the  part  of  the  grantor  to  apply  the  pro- 
«eeda  in  Huch  manner  ae  to  prefer  his  fam- 
ily or  bueineee  connection!,  the  existence  of 
■sch  intent  to  prefer  is  an  important  mat- 
ter to  be  considered  in  determining  whether 
there  was  also  one  to  defraud.  But  the  two 
parposes  are  not  of  the  same  quality,  either 
In  conscience  or  in  law,  and  one  may  exist 
without  the  other.  The  statute  recogniEos 
the  difference  between  the  intent  to  defraud 
and  the  intent  to  prefer,  and  also  the  dif- 
ference between  a  fraudulent  and  a  preferen- 
tial conveyance.  One  is  inherently  and  al- 
ways vicious;  the  other  innocent  and  valid, 
except  when  made  in  violation  of  the  express 
provisions  of  a  statute.  One  is  malum  per 
M  and  the  other  malum  proliibitum, — and 
then  only  to  the  extent  that  it  Is  forbidden. 
A  fraudulent  conveyance  is  void  regardless 
of  its  date;  a  preference  is  valid  unless  made 
within  the  prohibited  period.  It  ii  therefore 
not  in  itself  unlawful  to  prefer,  nor  fraud- 
Blent  for  one,  though  insolvent,  to  borrow  in 
order  to  use  the  money  in  making  a  prefer- 
ence. So  that,  even  if  the  Discount  Com- 
pany knew  that  Fellerman  borrowed  the 
money  in  order  t^i  pay  off  an  honest  debt, 
the  transfer  would  not  have  been  sabject 
of  attack  by  the  trustee,  except  for  the  fact 

ftbat  a  petition  In  bankruptcy  was  filed  with- 
in four  months  thereafter.  But  the  insti- 
tution of*auch  proceedings  did  not  relate 
bade  and  convert  a  lawful  transfer  into  a 
fraudulent  conveyance. 

Cases  under  the  present  statute,  like  Re 
Beerman,  IIS  Fed.  S83,  islied  on  by  the 
tmatee,  relate  to  transactiona  in  which  the 
mortgagee  was  practically  the  representa- 
tive of  the  preferred  creditor,  and  where, 
consequently,  the  conveyance  was  as  much 
subject  to  attack  as  though  it  bad  been 
made  directly  to  him.  But  here  the  Dis- 
ooant  Company  was  not  a  creditor  of  Feller- 
man ft  Son,  and  bad  no  relation  with  the 
persons  to  whom  the  mone^  was  paid.  Na- 
Uonal  Bank  t,  Kational  Herkimer  County 
Bank,  226  U.  S.  ITS,  6S  L.  ed.  1042,  32  Sup. 
Ct.  Sep.  633.  The  transfer,  therefore,  was 
not  ■  preferenco  to  the  Discount  Company, 
and  could  not  be  set  aaide  without  proof 
that  it  knew  that  Pellerman  not  only  in- 
tended to  pay  some  of  his  creditors,  but  to 
defraud  others.  The  difference  between  the 
two  classes  of  cases  is  authoritatively  rec- 
ognized by  Coder  v.  Arts,  213  U.  8.  223,  63 
L.  ed.  TT2,  29  Sup.  Ct.  Rep.  436,  16  Ann. 
Oaa.  1008,  where  It  was  said  that  "an  at- 
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tempt  to  prefer  is  not  to  bo  oonfounded  with 
an  intent  to  defraud,  nor  a  preferential 
transfer  with  a  fraudulent  one." 

The  circuit  court  of  appeals  applied  this 
princ^>le  in  the  present  case.  Having 
found  that  the  Discount  Company  bad  no 
knowledge  of  any  intent  to  defraud,  and  the 
evidence  supporting  that  finding,  the  con- 
veyance cannot  be  set  aside,  whether  the 
money  was  used  to  pay  an  existing  debt, 
or,  as  claimed,  a  part  was  deposited  with 
the  general  funds  of  the  firm- 
It  is  contended  that  even  if  the  finding 
of  the  Circuit  Court  of  Appeals  was  correct, 
it  should  not  have  ordered  the  complaint 
to  be  dismissed,  since  the  company  itself 
only  asked  for  a  new  trial.  But  error  waa 
assigned  not  only  on  the  refusal  to  set  aside 
the  verdict,  but  on  the  failure  to  enter  a 
decree  in  favor  of  the  Discount  Company. 
The  facts  found  by  the  Circuit  Court  of 
Appeals  warranted  a  dismissal  of  the  cont> 
plaint,  and  the  decree  is  affirmed. 


MINERVA  STEWART. 
Public    Lands    (|    89')— Town   am   itt 

OHEBOKEE    NaTIOH— POWKB    OF    ColOHB- 
BlON—COHTEfiT. 

1.  The  town  site  conunission  for  a  town 
in  the  Cherokee  Nation  must  be  deemed  to 
have  been  givea  jurisdiction  to  entertain 
and  pass  upon  a  contest  resulting  from 
conflicting  applications  to  purchase  by  the 
acts  of  June  2g,  18B8  (30  Stat,  at  L.  49B, 
chap.  B17),  May  31,  IBOO  (31  Stat,  at  L. 
221,  chap.  593),  and  July  1,  1902  (32  Stat. 
at  L.  716,  chap.  1375],  the  contrary  view 
finding  no  support  in  any  statutory  pro- 
vision, bein^  opposed  to  tbe  plain  impli- 
cation of  this  legislation,  and  ignoring  the 
settled  practice  of  Congress  to  commit  sneh 
questions  to  the  determination  of  admiia. 
istrative  officers. 

[Ed,  Note.— For  otHer  csiea,  see  Pabllc  I^ndi. 
Cent.  Dig.  II  SS-Hi    Deo.  Dig.  |  >».•] 

Public  Landb  (|  89*)  —  Judiciai.  Rk- 
viEw  or  Decuioh  or  Town  Bite  Cou- 
laasiOM. 

2.  Relief  will  not  be  given  in  the  oourti 
from  the  decision  of  a  town  site  commission 
for  a  town  in  the  Cherokee  Nation  In  a 
contest  arising  on  conflicting  application* 
to  purchase,  or  from  the  resulting  patent, 
unless  it  clearly  appears  that  the  eommis* 
aioners  committed  some  material  error  of 
law,  or  that  misrepresentation  and  fraud 
were  practised  upon  tbcm,  or  that  they 
themselves  were  chargeable  with  fraudulent 
practices,  and  that  as  a  result  the  patent 
waa  issued  to  tbe  wrong  party. 

[Ed.  Note.— For  ctner  eaeaa,  im  PabUe  Laadj, 
Cent.  Dig.  It  S3-n;    IMe.  Dig.  |  U.*} 

EviDBNci  d  83*)  —  PsBsuvTTioir  isoH 
Official  Actios. 

3.  The  presumption  that  a  contest  before 


■For  other  caaei  see  ii 
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tha  town  itte  ecHiiiiibion  for  a  tovn  la  the 
CberokM  N&tlon,  rMulting  from  oonflictiDg 
appUixttotiB  to  purehaae,  wta  begun  within 
th«  praacribed  tune  ait«r  notice  of  the  re- 
fusal of  the  Mmteatant's  mppUcatioD,  will 
be  indulged  in  a  anit  in  equity  to  bave  the 
holder  of  the  patent  declared  Uie  tnutee  for 
the  adverse  cUimant,  where  the  petition  in 
■uch  anit,  though  abowing  when  toe  contest- 
ant's application  wa*  preaented  and  when 
the  contest  was  begun,  does  not  ahow  when 
her  application  was  refused  or  when  she 
was  notifled. 

[Eld.  Note.— For  other  oam,  ■ 
Cent.  Dlf.  I  IK;  Dm.  D1|.  i  83.*] 
PdBLIO   LAItDB    (f    30*)    —   JifDIOUL    Rk- 

viEW    or    Decision  —  Mibleadiho    At- 
TOKNiT  roB  ComKemc. 

4.  The  attornej  for  tne 
coDtest  before  the  town  site  . 
a  town  in  the  Cherokee  Nation,  resulting 
from  conflicting  applications  to  purchase, 
cannot  claim  to  have  been  milled  into  be- 
lieving that  au  aiiHwer  had  been  filed  bj  the 
statement  of  the  Indian  inspector  who  then 
was  completing  the  work  of  the  commission, 
which  in  the  meantime  had  been  abolished, 
that  the  land  in  queatioo  waa  in  litigation, 
and  that  the  attornej  would  be  advised  as 
soon  a«  action  was  taken,  aioce  such  state- 
ment was  equally  true  whether  the  conteatee 
had  answered  or  was  in  default. 

[Bd.  Not&— ror  other  eua^  iee  Pnbllo  Lands. 
Ouit.  Dlr  H  n-W:    Deo.  Dlr  I  39.*] 

Public  Lakds  (1  89*)  —  JuDicui  Rk- 
vixw  or  Dkcisioh — Dkfi.dlt. 
6.  The  failure  of  the  attorney  for  tbe 
eontestee  to  file  an  answer  in  a  contest  be- 
fore  the  town  site  eominisaion  for  a  town 
tn  the  Cherokee  Nation,  resulting  from  con- 
flicting applications  to  purcliase,  furnishes 
no  ground  for  avoiding  tbe  decision,  where 
there  is  no  suggestion  that  auch  failure  was 
in  anywiae  attributable  to  the  contestant 
or  the  commiaaion,  and  where  such  failure 
was  called  to  the  attention  of  the  conteatee 
while  it  waa  still  withia  the  power  of  tbe 
commission  to  relieve  him  from  the  default, 
but  no  effort  was  made  by  liim  to  secure 
such  relief. 

{Bd.  Nota.— ror  other  cuu,  see  Public  l^tnOa. 
Cent.  Dig.  II  n-M;    D<e.  Die.  |  aS.-] 


6.  A  decision  adverae  to  the  contestee  i 
a  contest  before  the  town  site  commiaaio 
for   a   town    in   the   Cherokee    Nation,    n 


■wer,  cannot  be  aaid  to  have  been  made 
without  affording  him  a  hearing  or  an  op- 

Sortunity  to  be  neard,  where  he  was  noti- 
ed  of  the  contest,  was  served  with  a  copy 
of  the  complaint,  and  waa  cited  to  answer 
in  accordance  with  the  regulations  promul- 

Sted  by  the  Secretary  of  the  Interior  for 
a  guidance  of  the  commission  in  the  dis- 
charge  of   its   dutiea. 

[Bd.  Noto.— Tor  other  casM,  see  Public  Lands, 
Cent  Die  |i  H-M ;    D«.  Dl*.  |  !».•] 

Pdblio  L&hdb  (i  39*)  —  Judicial  Rx- 
Tiiw   OP  Decision  —  Mibbkprxsknta- 
Tion  AND  Pbaud. 
T.  The  misrepresentation  and  fraud  which 


will  entitle  the  nji successful  claimant  In  ■ 
contest  before  the  town  site  commisaitNi 
for  a  town  in  the  Chen^ss  Nation  to  rt- 
lief  againat  the  deciaioo  and  resulting  pat- 
ent must  be  such  as  prevented  him  from 
fully  presenting  bis  side  of  the  controversy, 
or  the  couunisBioners  from  fully  conaidering 
it,  and  it  is  not  enough  that  tLere  may  have 
been  falae  allegations  in  the  pleadings,  or 
that  some  wltacM  may  bave  sworn  falsely. 
[Bd.  Note.— For  Other  eases,  see  Publlo  Lands, 
Cent.  Dig.  II  K-M :    Dec  Dtg-  I  U.'j 


Submitted  Jaouary  23,  1913.    Decided  Feb- 
ruary  24,   1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Sequoyah  County,  in  that  state,  in  favor 
of  defendant  in  a  suit  to  have  the  patentee 
of  a  town  aite  tot  declared  a  trustee  for  the 
plaintiff.     AfGrmed. 

See  same  case   below,  25  Okla.   611,  108 
Pac.   870. 


*Mr.  Justice  Van  Deranler  delivered  the* 
opinion  ot  the  court: 

A  lot  in  the  town  siU  of  Sallisaw,  in  Um 
Cherokee  Nation,  is  here  in  dispute.  Tbe 
conflicting  claims  are  both  founded  upon 
the  legislation  of  Congress  providing  for 
the  designation,  survey,  and  platting  of 
toivn  aites  in  the  Cherokee  lands,  and  tbe 
appraisal  and  disposal  of  the  lots.  Aets 
June  es,  1B08,  30  SUt.  at  L.  405,  GOO,  chap. 
BIT,  S  ^B;  May  31,  1000,  31  Stat,  at  I-  eSl, 
237,  23S,  chap.  598;  July  1,  190-^,  32  Stat. 
at  L.  716,  722,  chap.  1375,  SJ  38-98,  05.g 
After  the  town  site  wai*designsted,  sur-* 
veyed,  and  platted,  the  parties  here  eerer- 
ally  aought  to  purehaae  lot  T  in  block  30, 
each  asserting  a  preference  right  by  reason, 
as  was  alleged,  of  having  a  possessory  elatm 
and  owning  tbe  improvements.  Ross's  ap- 
plication was  first  in  the  order  of  presenta- 
tion, and  the  town  site  commission,  which 
waa  then  charged  with  the  work  of  ap- 
praisal and  disposal,  fc'ieduled  the  lot  to 
him.  Stewart'a  application  waa  refused  sub- 
ject to  her  right  to  contest  Ross's  claim 
before  the  commission,  the  date  of  the  re- 
fusal not  being  shown  in  this  record.  She 
instituted  such  a  contest,  due  notice  being 
given  to  Ross,  snd  the  lot  was  ultimately 
awarded  to  her  by  the  Indian  inspector  fn 
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tba  Indian  territory,  who,  in  tb«  in«antlinB,| 
had  been  charged  with  the  duty  of  om- 
pleting  the  work  of  the  town  lite  ooniiuiB- 
•ion  under  the  direction  nod  subject  to  the 
Approral  of  the  Secretary  of  the  Interior. 
Following  thJB  awnrd  a  pstent,  bearing  the 
Secretary' >  approval,  was  issued  to  Stewart 
by  the  principal  chief  of  the  Cherokee  Na- 
tion, conformably  to  SS  58  and  ES  of  the 
•et  of  1Q02.  Ron  snbsequently  commenced 
this  eult  in  a  state  court  in  Oklahoma  (the 
newly  admitted  ttnte  including  the  town 
«f  SalKsBw)  to  have  Stewart  declared  a 
tmatee  for  him,  and  to  -enforce  a  convey- 
ance. To  an  amended  petition,  aetting  forth 
the  facts  just  stated,  and  containing  other 
allegations  presently  to  be  mentioned,  the 
defendant  interposed  a  demurrer,  which  the 
court  sustained.  A  judgment  for  the  de- 
fendant was  entered  and  was  affirmed  by 
the  supreme  court  of  the  state  (25  Okla. 
611,  106  Pac.  BTO),  whereupon  the  plaintiff 
aoed  out  this  writ  of  error. 

We  are  aaked  to  say,  as  was  the  state 
court,  that  the  town  aite  eommission  was 
without  jurisdiction  to  entertain  or  pnsi 
upon  the  contest  resulting  from  the  con- 
S  flicting  applications  to  purchase,  and  that 
?  SDch  a  controverBj*eou!d  be  determined  only 
in  the  caurta.  But,  like  the  state  court, 
we  are  unable  so  to  lay.  No  time  need  be 
spent  in  upholding  the  power  of  Congress 
to  invest  the  town  site  commiaston  with 
»uch  authority,  for  our  prior  decisions  leave 
BO  doubt  vpon  that  subject.  It  Is  merely 
a  question  of  what  Congress  intended  by  the 
l^slation  adopted.  In  this  connection  it 
tl  well  to  remember  that  no  individual,  even 
if  an  occupant  and  owning  the  improve- 
ments, had  more  than  a  possessory  claim 
to  the  land  to  which  the  legislation  was  to 
be  applied,  and  that  all  possessory  clainii 
were  held  subject  to  the  superior  ownership 
in  fee,  which  was  In  the  Cherokee  tribe. 
SacogniEing  that  this  was  so,  and  regarding 
the  poaaeaaory  claimants  as  entitled  to 
favomble  consideration.  Congress  made  pro- 
vision for  according  to  tbem  a  preference 
right  to  purchase  the  lota  covered  by  their 
tmprovementa,  and  for  selling  aueh  lots  at 
public  auction  if  the  preference  right  was 
not  exercised  within  a  limited  period,  the 
■ale  in  either  event  to  ba  tor  the  beneSt  of 
tbe  triba  as  owner  of  the  fee.  In  the  act 
of  ]«>0  tho  dutiea  and  authority  of  the 
town  site  eommisaion  were  stated  m  fol- 
lows; "As  soon  as  the  plat  of  any  town 
■lt«  is  approved,  tbe  proper  commiasion 
■hall  .  .  .  proceed  to  make  tbe  appraiae- 
ment  «f  the  lots  and  improvements,  if  any, 
tiieraon,  and  after  the  approval  thereof  by 


tSM  H.  R.  Doe.  No.  6,  SHh  Cong^  1st 
BsM,  p.  781;  Sen.  Doe.  No.  SS6,  part  i, 
BMb  Cong.,  2d  Ban.,  p.  337. 


the  Secretary  of  the  Interior,  shall,  under 
the  supervision  of  such  Secretary,  proceed 
to  the  disposition  and  sale  of  the  lota  In 
conformity  with  any  then-ttiiating  aet  d 
CongTeas  or  agreement  with  the  tribe,  ap> 
proved  by  Congreaa,  .  .  ."  This  pro- 
vision and  the  other  town  site  portions  of 
ths  acts  of  189B  and  ISOO  beeama,  hy  ex- 
press reference,  a  part  of  the  act  of  1002, 
with  qualifleationa  not  here  ro«teria),  and 
that  act  also  declared:  "All  things  neces- 
sary to  carry  into  effect  the  provisions  (rf 
this  act,  not  otherwise  herein  speciSeally 
provided  for,  shall  be  done  under  the  an- 
thority  and  direction  of  the  Secretary  ofS 
the  Interior."  Shortly* following  this  leg!*-* 
latioD,  the  Secretary  promulgated  regula- 
tions for  the  guidance  of  the  commission 
in  the  dischai^e  of  its  duties,  and  gave 
express  directions  therein  for  the  hearing 
and  determination  by  the  commission  of 
contests  between  claimants  asserting  con- 
flicting rights  to  purchase  the  same  lot. 
These  regulations  remained  in  force  until 
after  the  act  of  March  3,  1B05  (33  Stat,  at 
L.  104B,  1059,  chap.  1479),  when,  upon  the 
abolition  of  tbe  commission,  they  were  at- 
tered  and  superseded  to  tbe  extent  that  the 
Indian  inspector  for  the  Indian  territory 
was  charged  with  the  duty  of  completing 
the  work  of  the  eommisaion  under  the  diree- 
tion  and  aubject  to  tbe  approval  of  the 
Secretary  of  the  Interior.  It  is  not  sug- 
gested that  the  authority  to  hear  and  de- 
termine contests  was  diminished  or  enlarged 
by  this  change,  and  therefore  it  will  auffloe 
to  speak  only  of  tbe  authority  of  tha  eon- 
mi  Baton. 

Tbe  acts  of  1608,  1000,  and  1002  show 
very  plainly  that  it  was  the  purpose  «t 
Congress  to  commit  to  the  commiasion  the 
appraisal  and  disposal  of  all  lota,  whether 
occupied  or  vacant,  improved  or  unimproved, 
save  as  its  work  was  to  be  done  under  the 
supervieion  of  tbe  Secretary  of  tbe  Interior. 
More  than  this,  there  was  an  express  eonl- 
mand  that  the  eommisaion  should  proceed 
"in  conformity  with  any  then-existing  aet 
of  Congress  or  agreement  with  the  tribe, 
approved  by  Congress."  This  meant  that 
the  eommisaion  should  respect  and  give  af- 
fect to  the  Congresilonat  tegislatloo  regu- 
latory of  the  disposal  and  sale  of  tbe  lota. 
The  provisions  according  preference  rights 
to  possessory  claimants,  and  directing  sales 
at  auctiok  if  Uiose  rights  were  not  exer- 
cised within  the  prescribed  period,  were  a 
part  of  that  legislation,  and  conformity  to 
them  necessarily  involved  an  ascertainment 
of  what  lots  were  held  under  poaseasory 
claims,  and  of  who,  in  each  instance,  was 
the  rightful  claimant.  True,  there  was  no 
direct  provision  for  such  an  ascertainment, 
but  by  neeeuary  implication  tlw  dn^  ol 
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'  BuJcing  It  wft*  cut  upon  tbe<eommlMlon  to 
vbom  the  command  for  eonlonnity  wsi 
MtdretMd.  Plainly,  It  wu  not  contemplated 
that  ererj  claim  of  a  preference  right  should 
be  granted  without  inquiry  into  its  merits, 
or  that,  ai  between  conflicting  claim*  MasoD- 
mbTy  presented,  one  should  be  granted  and 
the  other  rejected  without  ascertaining 
which  was  the  rightful  one.  The  suggeRtian 
that  such  controversies  were  cognizable  only 
ia  the  courts  finds  no  support  in  any  statu- 
tory provision,  ia  opposed  to  the  plain  im- 
plication of  this  kgislstion,  and  ignore*  the 
Mittled  practice  of  Congress  to  commit  such 
questions  to  Uie  determination  of  adminia- 
trative  ofBcers.  As  has  bem  seen,  the  Secre- 
tary of  the  Interior,  when  issuing  regula- 
tions for  the  guidance  of  the  commission, 
took  the  view  that  it  was  to  hear  and  de- 
termine such  eontests,  subject  to  his  anper- 
Tisory  authority;  and  in  our  opinion  that 
was  the  correct  view. 

We  come,  then,  to  the  further  contention 
that,  even  conceding  the  jurisdiction  at  the 
administrative  officers  to  entertain  and  pass 
upon  the  contest,  tiie  petition  discloses  a 
case  which  entitles  the  plaintiff  to  call  in 
question  their  decision,  and  to  insist  that 
the  defendant,  who  obtained  a  patent  under 
that  decision,  be  declared  a  trustee  for  him, 
and  required  to  transfer  the  title  to  him. 
Tbe  test  to  which  the  petition  must  be  sub- 
jected is  this:  All  reasonable  presump- 
tions must  be  indulged  in  support  of  the 
ftction  of  the  offioers  •->  whom  the  law  in- 
trusted the  proceedings  resulting  in  the 
patent,  and  unless  it  clearly  appears  that 
tliey  committed  some  material  error  of  law, 
or  that  misrepresentation  and  fraud  were 
practised  upon  tbem,  or  that  they  them- 
selves were  chargeable  with  fraudulent 
practices,  and  that,  as  a  result,  the  patent 
was  issued  to  the  defendant  when  it  should 
have  been  issued  to  the  plaintiff,  their  ac- 
tion must  stand.  Shepley  v.  Cotran,  61 
U.  8.  330,  340,  S3  L.  ed.  iZi,  427;  Marques 
T.  Frisbie,  101  U.  8.  473,  26  L.  ed.  800; 
Quinby  v.  Conlan,  104  U.  B.  420,  42B,  28 
L.  ed.  800,  802;  Baldwin  v.  Stark,  107  U. 
8.  463,  27  L.  ed.  SZS,  2  Sup,  Ct  Bep.  473; 
Lee  V.  Johnson,  116  U.  S.  48,  20  L.  ed. 
STO,  0  fiup.  Ct.  Rep.  249;  Sanford  v.  San- 
ford,  136  U.  8.  M2,  35  L.  ed.  280,  11  Sup. 

ScL  Rep.  see. 

•  *Th«  petition  cannot  be  eomraended  a«  a 
modeL  It  is  wanting  in  certainty,  and 
■et*  forth  a  good  many  conclusions  which 
have  no  support  in  the  facts  alleged.  It  ia 
eopted  at  length  in  the  opinion  of  the  state 
eoort,  and  it  will  suffice  here  to  state  the 
anbstaace  of  such  parta  aa  have  a  bearing 
npMt  the  argumenta  advanced  to  austain  the 
aontcntion  last  stated. 
It  now  Is  said  that  tbe  contest  was  enter- 


tained in  violation  of  the  established  i^q> 
lations,  in  that  it  waa  not  instituted  wlthia 
the  time  prescribed.  This  objection  was  not 
made  in  the  petition,  and  for  aught  thai 
there  appears  it  may  have  no  basis  in  fact. 
The  regulations  limited  the  time  to  ten  daya 
after  notice  of  the  refusal  of  the  conflicting 
application  to  purchase.  The  petition,  sl- 
taough  showing  when  tbe  defendant's  ^- 
plication  was  presented  and  when  the  eon- 
test  waa  be^un,  does  not  show  when  her 
application  waa  refused  or  when  she  waa 
notified.  In  this  situation  the  presumption 
is  that  the  contest  was  b^un  in  time,  else 
it  would   not   have  been   entertained. 

The  contest  was  begun  by  filing  with  the 
commission  a  written  complaint  aetting 
forth  the  grounds  of  contest,  and  the  plain* 
tiff  was  duly  served  with  a  copy,  and  noti- 
fied that  he  should  file,  within  ten  days, 
such  answer  as  he  desired  to  make.  He 
was  in  jail  at  that  time  and  employed  aft 
attorney  to  represent  him.  The  attorney 
engaged  to  do  whatever  was  ncceaaary  to 
protect  the  plaintiff's  rights,  and  afterward* 
assured  him  that  an  answer  hsd  been  filed 
and  tbe  hearing  would  come  later.  A  year 
and  a  half  thereafter  tbe  attorney  mad« 
inquiry  of  the  Indian  Inspector  who  then 
was  completing  the  work  of  the  commission, 
which  in  the  meantime  had  been  aboliihed, 
concerning  the  contest,  and  was  informed 
that  the  lot  was  "in  litigation,"  and  he 
would  be  advised  a*  soon  as  action  was 
taken;  and  later  in  the  same  month  the 
inspector  informed  him  that  the  plaintiff 
had  forfeiUd  his  right  by  not  filing  an 
answer,  and  a  formal  decision  to  that  effeetS 
would  be  rendered  after*the  first  of  the* 
succeeding  month.  Information  about  the 
absence  of  an  answer  was  also  given  to  tin 
plaintiff  about  that  time.  But  it  does  not 
appear  that  he  or  his  attorney  took  any  ac- 
tion then  or  thereafter  either  to  show  that 
an  answer  had  been  filed,  or  to  correct  tbe 
omission  if  none  had  been  filed,  although 
it  does  appear  that  more  than  seven  montha 
elapsed  before  tbe  patent  was  issued. 
Whether  in  fact  an  answer  was  filed  is  left 
uncertain,  for  it  is  alleged  that  the  plain- 
tiff  believes  one  was  filed,  that  the  contest 
record  does  not  show  such  a  filing,  that 
no  ansvrer  is  in  the  files,  and  "that  plain- 
tiff's attorney  either  failed  to  file  an  answ«r 
in  the  contest  proceeding,  or  that  said  an- 
swer, having  been  filed,  was  disregarded." 
In  this  situation  it  is  urged  {a)  that  the 
inapector,  by  stating  that  the  lot  waa  In 
litigation,  caused  the  plaintiff's  attorney 
to  believe  that  an  answer  was  on  file,  and 
thereby  misled  him;  (b)  that  It  no  answer 
was  filed,  It  was  an  unfortunate  omisiion 
for  which  the  plaintiff  was  not  responsiblej 
and  if  one  was  filed,  it  was  wrongfully  di^ 
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r^mnled;  and  (e)  tbat  Uie  canteat  ma 
dedded  kgMuat  the  plaintiff  vithout  a 
hearing  or  an  opportunity  to  be  heard. 

The  atattment  attributed  to  the  iuBpeetor, 
that  the  lot  waa  in  litigation,  doubtleaB 
meant,  and  only  meant,  that  Uie  conteat  was 
pending  and  undecided.  That  waa  ite 
natural  import,  and  it  was  equally  true 
whether  the  plaintiff  had  answered  or  waa 
in  default.  Therefors,  the  claim  that  hie 
attorney  waa  misled  la  not  even  colorable. 
If  the  qneetion  whether  an  answer  was  filed 
be  an  open  one,  the  ailegationa  of  the  pe- 
tition bearing  tbereon  are  ho  uncertain  that 
effect  muat  be  given  to  the  decision  that 
none  waa  filed.  Not  only  is  there  a  strong 
preaumption  tbat  the  decision  was  rfglit, 
but  the  admission  tbat  no  answer  is  in  the 
fllea,  and  that  the  contest  record  does  not 
show  the  filing  of  one  goes  far  to  enstain 
the  deciaion,  indepHidently  of  the  preeump- 
tion.  Thus,  the  ahoence  of  an  anawer  must 
gbe  n^iarded  aa  accounted  for  only  on  the 
•  theory  that  the  •  attorne;  omitted  to  file 
one.  Of  tliat  it  is  to  be  observed,  first, 
that  the  omisaion  was  by  the  plaintiff's 
elioeen  representative;  second,  that  there  is 
no  snggeition  that  it  waa  in  any  wise  at- 
tributable to  the  defendant  or  the  adminis- 
trative officers  before  whom  the  contest  waa 
pending;  and,  third,  that  it  was  called  to 
the  attention  of  the  plaintiff  while  it  wai 
■till  within  the  power  of  tlie  adminiBtrative 
offleera  to  relieve  him  from  tlie  default,  if 
the  eircumstauees  juatified  such  action,  and 
to  proceed  to  a  bearing  and  disposition  of 
ibe  conteat  as  if  the  omission  had  not  oc- 
enrred,  and  yet  no  effort  was  made  by  him 
to  secure  action  ol  that  liind.  In  these 
circumstances  the  failure  of  the  attorn^ 
to  file  an  answer  fumiEbea  no  ground  for 
avoiding  the  decision.  It  is  idle  to  say 
that  the  plaintiff  did  not  have  a  hearing 
or  an  opportunity  to  be  heard.  He  was 
notified  of  the  contest,  was  aerved  with  a 
•opy  of  the  complaint,  and  was  cited  to 
answer,  all  in  conformity*  with  the  regula- 
tions, and  he  could  not  have  failed  to  undei^ 
stand  that  to  make  default  would  be  in  the 
nature  of  a  eonfeasion  of  his  adveraary'a 
claim  and  an  abandonment  of  his  own.  Fail' 
log,  aa  he  did,  to  answer  or  interpose  any 
objei^ion  to  the  contest,  he  raised  no  Issuo 
entitling  him  to  a  hearing.  His  trouble 
is  not  that  he  was  not  accorded  a  hearing 
or  an  opportunity  to  be  heard,  but  that  he 
did  not  avail  himself  of  the  opportunities 
afforded. 

In  the  petition  the  plaintiff  now  doe* 
what  he  failed  to  do  in  the  contest  i  that 
is,  takea  Isnie  with  the  allegations  of  the 
wmplalnt,  therein  by  denying  that  they 
mre  true;  and  he  inaiets  that  in  this  way 
tto  pvtltiui  shows  that  miarspreaentation 


and  fraud  were  practised  upon  the  adminia- 
trative  officera,  whereby  the  patent  waa  Is- 
SDcd  to  the  defendant  when  It  should  have 
been  issued  to  him.  The  insistence  cannot 
be  sustained.  The  contest  was  not  «a  parte, 
aa  were  tbe  proceedings  involved  in  United 
States  T.  Minor,  114  U.  8.  233,  240-243, 
29  L.  ed.  no,  112-114,  6  Sup.  Ct,  Rep. 
SOS;  Sanford  v.  Santord,  139  U.  S.  642, 
044,  060,  36  L.  ed.  2lK),  201,  293,  11  Sup. 
Ct  Eep.  660;  and  Svor  v,  Morris,  227  U.  8. 
D24,  C7  L.  ed.  — ^,33  Sup.  Ct.  Eep.  385,  but  | 
•was  an  adversary  proceeding  to  which  the* 
plaintiff  was  a  party,  of  which  be  had  dus 
notice,  and  in  which  he  had  full  opportunity 
to  meet  and  controvert  tbe  very  allegationi 
he  now  aaya  were  untrue.  The  queation 
whether  tbey  were  true  or  otherwise  ia  one 
the  decision  of  which  was  committed  by 
law  to  the  administrative  officers  aa  a  spo- 
cial  tribunal,  and  they,  as  is  conceded,  de- 
cided that  the  allegations  were  true,  tholr 
action  being  in  the  nature  of  a  judicial 
determination.  The  applicable  rule  in  auch 
a  ease  ia,  that  the  misrepresentation  and 
fraud  which  will  entitle  the  unsuccessful 
claimant  to  relief  against  the  deciaion  and 
resulting  patent  must  l>e  such  as  have  pre- 
vented him  from  fully  presenting  his  side 
of  the  controversy,  or  the  ofllcers  from  fully 
considering  It;  and  it  is  not  enough  that 
there  may  have  been  false  ailegationa  in 
the  pleadings,  or  that  some  witness  may 
have  sworn  falsely.  Vance  v.  Burbanic,  101 
U.  S.  B14,  619,  26  L.  ed.  929,  031;  Lee  v. 
Johnson,  110  U.  S.  4S,  29  L.  ed.  670,  0 
Sup.  Ct.  Bep.  Z4S;  Eates  v.  Timmons,  199 
U.  B.  391,  300,  60  L.  cd.  241,  244,  20  Sup. 
Ct.  Rep.  86;  Greenameyer  v.  Coate,  212  U. 
S.  434,  444,  63  L.  ed.  687,  690,  29  Sup.  Ct. 
Rep.  346;  Durango  Land  A,  Coal  Co.  v. 
Evans,  26  C.  C.  A.  623,  49  U.  S.  App.  306, 
BO  Fed.  426,  430. 

Tbe  petition  contains  some  allegations 
descriptive  of  tbe  complaint  in  the  contest 
and  of  the  matters  set  forth  in  it,  and  it 
is  urged  tbat  in  this  way  it  appears  that, 
upon  her  own  showing,  the  defendant  did 
not  have  such  a  posseasory  claim  as  entitled 
bar  to  a  preference  right  of  purchase,  and 
therefore  that  the  officers  committed  an 
error  of  law  in  austsining  the  contest.  Of 
this  It  seems  enough  to  say  that  the  pe- 
tition neither  seta  forth  a  copy  of  tbe  com- 
plaint nor  purports  to  give  the  whole  of 
its  substance;  and  that,  upon  contrasting 
what  the  petition  does  aay  of  the  complaint 
with  the  applicable  sections  of  the  act  of 
1S02,  it  does  not  appear  that  the  contest 
was  ill  founded.  For  aught  that  Is  dis- 
closed, the  complaint  and  the  proof  in  sup- 
port of  it  may  have  fully  established  -  the 
defendant's  right  to  purchase. 

Other  oontsntions  advanced  in  the  bri«t 
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rof  the  pUintiff'hiiTe  beat  oauldend  and 
tooBd  ao  far  iiiiten«bla  that  thdr  diamiMloit 
hen  would  wttc  no  juttut  pnrpoae. 
Jiidgment  ttfBnned. 


aziv.B.  ns.) 
EMILIA  RIJOS  CORDOVA,  Appt, 


DOMINOO  ENRIQUErA  DUMEY,  AppL, 

ISABEL  HERNANDEZ  Y  BELLO,  Nieolu 
Uorell  T  Bernandu,  Tomu  Morell  j  H«r- 
nandez,  and  Maria  Monll  t  Hernudo. 
(No.  100.) 

OOTJBTB     (5     aS7*) 

RICAN    COUBTB 

BSLOW. 

1.  The  Federal  5upreia«  Court  will  aot 
dUtarb  the  dEcision  of  the  gupreme  coort 
of  Porto  Rico,  construing  the  fourth  tran- 
•Stoiy  proTigion  of  the  CWU  Code  of  1889, 
that  "actione  and  ri^hte  arising  before  thli 


legislation,  but  shall  be  subject,  with  re- 
gard to  the  exercise,  duration,  and  proceed- 
ing* for  entorceing  them,  to  the  proTisions 
of  this  Code,"  as  making  applicable  to  an 
action  brought  by  a  natural  child  seeking 
filiation  and  a  share  of  her  alleged  par- 
ent's  estate,  the  provisions  of  S§  133,  i3T, 
prescribing  a  limitation  for  actions  to  claim 
filiation,  and  requiring  a  preliminary  pro- 
ceeding to  prove  acta  not  amounting  to  a 
■olemn  recognitiou,  although  the  law  in 
force  at  the  time  of  her  allei;^  parent'r 
death  was  Law  11  of  Toro  (Novisima  R» 
eopilaciOn,  Book  10,  tit.  S,  law  1),  under 
which  ebe  acquired  rights  of  inheritance  tar 
the  informal  acts  of  recognition  alleged, 
without  the  need  of  acknowledgment  ^>J 
public  document  or  judicial  approval. 

[Ed.  Note.— For  otbar  cues,  ■«  Conrta,  Ouit. 
Dig'  H  lISl-iaST  :    Deo.  Dls.  |  IST.'l 
COUBTB    (I   89*)— Pbsviodb    Dbcibioh»— 

STATUTM     —     COKSTBOCTION     OF     PORTO 

Ricau   Laws— SFANieH  Dacioions. 

8.  Spanish  decisiani  construing  the  Porto 
Rtco  Civil  Code,  when  rendered  after  Porto 
Rico  had  ceased  to  be  subjaet  to  Spanish 
jurisdiction,  although  entitled  to  great  eon- 
sideration,  do  not  preclude  the  Porto  Rleaa 
courts  from  exercising  an  indepe&doit  jvilg- 

[Bd,  Note.— For  otber  cum.  tea  Courts,  Osnt. 
Dig.  H  HI.  >U ;    !>«!■  OiK-  I  ■t-l 

[Nos.  141  and  160.] 

Argued  January  23,   1913.     Dedded  TA- 

ruary  24,  191S. 

APPEAL  from  the  Supreme  Court  ot 
Porto  Rico  to  review  a  judgment  which 
•fflrmed  a  judgment  of  the  District  Court 
for  the  Judicial  District  of  San  Juan,  sus- 
taining a  demurrer  to  and  dismissing  tha 


eomplalut  in  aa  aetloB  to  claim  flllatioB 
and  a  share  of  plalntUTs  alleged  parent's 
estate.    Affirmed.    Also  an 

APPEAL  from  the  Dlatriet  Court  of  tha 
United  States  for  Porto  Rleo  to  review 
a  decree  sustaining  a  demurrer  to,  and  dis- 
missing,  a  bill    in  a   similar   action.     Af- 

See  same  ease  below.  No.  141,  18  P.  S. 
R.  0B3. 
The  facta  are  stated  in  the  opinion. 
Mr.  N.  B.  K.  PetUnrlll  for  appellanta. 
No  appearance  for  appellees. 


Mr.  Justice  Holmes  delivered  the  opinion" 
of   the  court: 

The  first  of  these  suits  was  brought  by 
the  appellant,  in  1B08,  tt  would  seem,  to 
have  herself  declared  a  natural  daughter 
and  entitled  to  a  share  of  the  estate  of 
Don  Santiago  Rtjos  Correa,  who  died  Mt 
April  29,  ISQO.  The  appellees  demurred  to 
the  complaint  on  the  grounds  adverted  to 
in  Burnet  *.  Deamomes  y  Alvares,  220  U. 
&145,fi7L.ed. — , 83  Snp. CL Rep.  63.  By 
the  Civil  Code  of  ISS9,  art.  137,  ncUons 
for  the  acknowledgment  of  natural  children 
can  be  instituted  only  during  the  life  of  the 
presumed  parents;  or,  if  the  parent  die* 
during  the  minority  of  the  child,  within 
the  first  four  years  of  Its  majority.  If  the 
appellant  was  not  of  age  at  the  death  of 
Corrca,  she  reached  majority  at  the  latest 
In  1893,  and  the  action  was  barred  In  1997. 
(Under  the  Code  of  1902,  g  19S,  the  action 
is  allowed  only  for  two  years  after  coming 
of  age.)  The  supreme  court  sustained  the 
demurrer  and  dismissed  the  complaint. 

The  second  suit,  begun  in  June,  ISOB, 
had  a  similar  object.  The  appellant  allied 
that  she  was  bom  on  August  4,  1876,  and 
was  a  natural  child  of  Damian  Morell; 
that  he  left  her  mother  and  married  In 
1880;  in  1S8S  removed  to  Mallorca,  end 
died  on  December  29,  1899.  On  demurrer 
the  bill  was  dismissed  by  the  district  court, 
following  the  authority  of  the  foregoing  de- 
cision of  the  supreme  court.  (We  may 
assume  that,  as  the  plaintiff  retained  her 
domicil  In  Porto  Rico,  and  as  a  eonsider- 
abie  part  of  the  estate  consisted  of  land 
In  the  same  place,  the  possible  bearing  on 
the  ease  of  the  removal  of  Morell  tc  Spain 
need  not  be  considered.) 

The  appellants  say  that  at  the  time  ofK 
their  birth  the*law  tn  force  was  law  Elev^F 
of  Toro  (I.^w  1,  title  6,  bk.  10,  Novisima 
Reeopilacifin)  ;  that  under  that  law  tbe^ 
acquired  the  status  and  rigbta  of  natur^ 
children  by  the  facts  alleged  in  their  com. 
plalnte,  without  the  need  of  acknowledg- 
ment by  public  document  or  jndicial  sp- 
proval,  aa  required  in  the  CMl  Code  tt 
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So  far  M  tb«  BTCond  caie  goes,  perlisp* 
it  would  tM  a  sufficient  answer  to  say  that 
during  the  lifetime  of  bji  ancestor  no  heir 
has  a  vested  right  to  inherit  from  him} 
that  the  Civil  Code  of  1S89  confines  the 
right  of  natnra!  children  to  Inherit  to  those 
children  that  are  acl^nowledged  (art.  134)  ; 
that  is,  presuniBbl;,  to  those  that  are  ac- 
knowledged as  it  provides;  and  since  heirs 
have  onl;  such  rights  of  inheritance  aa  are 
given  to  them  b;  tba  laws  in  lorce  at  their 
ancestor's  death,  that  there  U  no  reason 
why  the  appellant  should  take  greater  ones 
l)ecavse  slie  had  been  informal!;  acknowl- 
adged  heFore  1830. 

But  In  the  first  case  the  allegsd  parent 
died  tiefore  the  Civil  Codo  waa  enacted,  and 
so  it  would  seem  that  the  plaintiff  had 
ground  for  claiming  rights  bj  inheritance 
vested  before  that  dat«.  But  this  claim 
was  met  bj  the  supreme  court  by  a  refer- 
ence to  the  statement  of  motives  for  the 
Civil  Code,  which  reads  that  if  it  was 
proper  to  give  effect  to  rights  acquired  un- 
der prior  legislation,  no  consideration  of 
juatice  required  that  the  subsequent  exer- 
cise of  tbem  "as  well  as  their  duration  and 
tiia  proceedings  for  enforcing  them  should 
be  exempted  from  the  provisions  of  the 
Code;"  and  bf  the  interpretation  of  the 
fourth  tranaitorj  provision  (following  art. 
me).  This  reads  in  the  official  transla- 
tion: "Actions  and  rights  arising  befors 
this  Code  became  operative,  and  not  azer- 
daed,  aball  continue  with  the  extension  and 
aeeording  to  tbe  terms  recognized  by  prior 
-legislation,  but  shall  be  subject,  with  ra- 
gprd  to  th«  exercise,  duration,  and  proceed- 
•lngs*for  enforcing  them,  to  the  provisions 
of  this  Code."  Tbe  court  interpreted  these 
words  aa  meaning  that,  in  order  to  enforce 
the  rights  of  a  natural  child  when  there 
was  not  a  solemn  recognition,  hut  only  acts 
tending  to  establish  paternity  under  the 
Laws  of  Toro,  an  action  of  filiation  must 
be  brought,  as  required  by  articles  133  and 
137  of  the  Code. 

In  other  words,  while,  noder  the  lAvra 
of  Toro,  the  acts  of  recognition  alleged, 
although  not  amounting  to  a  solemn  recog- 
nition, may  have  entitled  a  natural  child 
to  sue  for  her  ahare  of  the  inlieritance  and 
to  prove  tbe  acta  in  the  same  suit,  the 
Code  requires  a  preliminary  proceeding  to 
prove  UiiMe  acts  and  to  declare  their  effect, 
and  limit*  the  time  within  which  such  pro- 
eeediugp  can  be  brought.  This  hardly  can 
ba  called  an  Interference  with  vested  rights, 
when  a  reaaonable  time  for  bringing  the 
^aliminary  proceeding  is  allowed.  In  the 
pnsant  «afl«  It  does  not  appear  that  tba 


plaintiff  had  not  reasonable  time  for  u 
action  after  the  Code  went  into  effect. 

It  is  objected  that  the  Supreme  Court 
of  Spain  has  construed  the  fourth  transito- 
ry provision  otherwise,  aj  haa  been  recog- 
nlied  by  the  supreme  court  of  Porto  Rico. 
Qua]  v.  Bonatouz,  IS  F.  R.  R.  54S,  055, 
referring  to  a  judgment  of  April  11,  1B06, 
but  citing  as  contradictory  one  of  Decem- 
ber IS,  1002,  that  it  deemed  correct.  The 
Spani^  decisions,  however,  have  not  the 
same  effect  as  do  those  construing  a  stat- 
ut«  ■nbseqnently  copied  by  another  state. 
They  were  rendered  after  Porto  Rico  had 
ceased  to  be  subject  to  Spanish  juried  ie- 
tion,  and  although  entitled  to  great  con- 
sideration, which  no  doubt  they  received, 
they  do  not  preclude  the  local  court  from 
exercising  an  independent  judgment.  Tba 
eonetruction  adopted  In  Porto  Rico  at  least 
does  no  violence  to  the  word^  of  the  stat- 
ute; it  concerns  local  affairs  under  a  sys- 
tem with  which  the  court  ot  the  Island  Is 
called  on  constantly  to  deal,  and  we  are^ 
not  prepared,  as  against  the  weight'prop-* 
eriy  attributed  to  the  local  decision,  to  say 
that  It  is  wrong.  Gray  t.  Taylor,  Jan.  20, 
IBIS.  How  the  first  case  should  have  been 
dealt  with  if  it  had  appeared  in  tbe  record 
that  the  plaintiff  came  of  age  before  tbe 
Code  went  into  effect  we  are  not  called 
upon  to  consider.  The  coaatruction  adopt- 
ed might  give  trouble  unless  a  right  to 
bring  an  action  of  filiation  within  a  reason- 
able time  were  implied.  But  we  have  to 
remember  that  the  lawmaking  power  of 
Spain  was  not  restricted  in  tha  way  fft-  . 
miliar  to  us. 

141.  Judgment  affirmed. 

100.  Decree  affirmed. 


(BT  D.  8.  tu.) 
JOHN  L.  JAMES,  Bankrupt,  AppL, 

8T0NB  ft  COMPANY,  Creditor,  and  A. 
Q.  Ricaud,  Trustee  in  Bankruptcy  ot 
John  L.  James,  Bankrupt, 

BairsBUTTcr  (|  468*}— Appiai.  raou  CiB- 
cun  CoRBT   or    ArrnTfl    ntmritrrnTT 

An  appeal  will  not  lie  to  the  Federal  Su- 
preme Court  from  a  judgment  of  a  cirouit 
court  of  appeals,  which  affirmed  a  judgment 
of  the  bankruptey  court,  refusing  to  grant 
a  discharge  in  bankniptcv,  hut  the  only 
appeal  contemplated  by  the  bankrupt  act 
-'  'uly  1,  1898  (30  Stat,  at  L.  1163,  chap. 
.  U.  S.  Comp.  Stat.  160],  pp.  3431, 
S438),  tS  24,  25,  la  from  the  bankrupt*^ 
court  to  the  circuit  court  of  appeals. 

[BU.  Kota.— nir  other  caasi,  see  BankrnptcT. 
OeoL  Die  tU;    Deo.  Dl«.  I  tt3.*] 


[No.  142.] 
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Bnbmltted  Jmnunj  83,  1913.    Daddad  Feb- 
niU7  24,  1913. 

APPEAL  from  the  United  St&Us  Circuit 
Court  of  Appeal!  for  the  Fourth  Cir- 
cuit to  review  a  judgment  which  afflrmed  ft 
judgment  of  the  District  Court  for  the 
Eaet«rD  Diftrict  of  North  Carolina,  re- 
futing to  grant  a  discharge  in  bankruptcy. 
DismiBied  for  want  of  juriadiction. 

See  same  case  below,  104  C.  C.  A.  S24, 
181  Fed.  476. 

The  facte  are  itated  In  the  opinion. 
Messrs.    H.    L.    StevenB   and   Henr^   R. 
Miller  for  appellant. 
^      Mo  appearance  tor  appellees. 

*  *Ut.  Justice  Dajr  delivered  the  opinion 
of  the   court: 

This  is  an  appeal  from  the  judgment  of 
the  circuit  court  of  appeals  for  the  fourth 
circuit,  affirming  the  judgment  of  the  dis- 
trict court  of  the  United  Btates  for  the  east- 
em  district  of  North  Carolina,  refusing  to 
grant  a  discharge  in  bankruptcy  to  John  L. 
James,  bankrupt. 

So  much  of  i  14  of  the  bankruptcy  act, 
which  provides  for  the  granting  of  di» 
oiiarges  in  bankruptcy,  as  it  applicable  t« 
this  case,  reads  as  follows: 

"The  judge  shall  hear  the  application  for 
»  discharge,  .  .  ■  and  disi^arge  the  ap- 
plicant unless  he  has  ...  at  any  time 
subsequent  to  the  first  day  of  the  four 
months  immediately  preceding  the  Sling  of 
Sthe  petition  transferred,  removed,  destroyed, 
ita  concealed  .  .  .  'any  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his 
creditors."  \^0  Stat  at  L.  660,  chap.  541, 
as  amended,  32  Stat,  at  L.  797,  chap.  487. 
I  4,  U.  S.  Comp.  Stat  Supp.  1911,  p.  1496.] 

The  district  court  held  that  the  bankrupt 
had  concealed  property  with  intent  to  hinder 
and  delay  his  creditors  subsequently  to  the 
first  day  of  the  four  months  immediately 
preceding  the  filing  of  the  petition,  and 
entered  an  order  refusing  to  grant  the  dis- 
cbarge. 176  Fed.  894.  Upon  appeal,  the 
circuit  court  of  appeals  affirmed  that  order. 
1D4  C.  C  A.  224,  181  Fed.  476.  The  ease 
was  then  brought  to  this  court  by  appeal. 

We  are  unable  to  discover  anything  in  the 
bankruptcy  act  which  permits  an  appeal  in 
anch  a  ease  from  the  eirenit  court  of  appeals 
to  this  court  Under  |  24a  this  court  is 
given  appellate  jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings  from  the 
courts  of  bankruptcy  from  which  there  is  ap- 
pellate jurisdiction  in  other  cases.  This 
Mction  has  been  the  subject  of  adjudication 
in  this  court  in  a  number  of  cases,  and  it 
is  held  that  controvenies  in  bankruptcy  pro- 
CMdings,  as  the  terms  are  therein  used,  do 
not  mean  mere  steps  in  proceedings  io  bank- 


Ooi:  Tm^ 

raptcy,  bnt  embraoe  controveniM  which  ar« 
not  of  that  inherent  character,  altbongh 
arising  in  the  course  of  proceedings  in  bank- 
rupt<y,  Hewit  t.  Berlin  Mach,  Works,  194 
U.  S.  206,  300,  48  L.  ed.  988,  987,  24  Sup. 
Ct.  Sep.  690;  Coder  v.  Arts,  213  U.  3.  223, 
234,  63  L.  ed.  772,  777,  29  Sup.  Ct.  Rep. 
430,  16  Ann.  Cas.  1008;  Tefft,  W.  ft  Co.  v. 
MuQSuri,  222  U.  S.  114,  118,  66  L.  ed.  113, 
119,  32  Sup.  Ct.  Sep.  67. 

Bubdivision  b  of  9  24  gives  the  clrexdt 
courts  of  appeal  Jurisdiction  to  superintend 
and  revise  in  matters  of  law  the  proceed- 
ings of  courts  of  bankruptcy  within  their 
jurisdiction.  Section  20  concerns  appeals 
in  bankruptcy  proceedings  of  which  an  ap- 
plication for  discharge  is  one.  By  the  terms 
of  subdivision  a  of  that  section  an  appeal 
is  given  to  tbe  circuit  court  of  appeals,  first, 
from  a  judgment  adjudging  or  refusing  to 
adjudge  the  defendant  a  bankrupt;  second, 
from  a  judgment  granting  or  denying  a  dis- 
charge; and  third,  from  a  Judgment  allow-9 
ing  or'rejecting  a  claim  of  VSOO  or  over.* 
Subdivision  b  of  g  25  regulates  appeals  from 
the  circuit  court  of  appeals  to  this  court, 
and  ia  confined  to  decisions  of  the  circuit 
courts  of  appeals  allowing  or  rejecting  a 
claim  under  Uia  act,  first,  where  tbe  amount 
in  eontroversy  exceeds  the  sum  of  t2,000 
and  the  question  involved  is  one  which 
might  have  been  taken  on  appeal  or  error 
to  this  court  from  the  highest  conrt  of  a 
state;  or,  second,  where  a  justice  of  this 
court  shall  certify  that,  in  his  opinion,  the 
determination  of  the  question  involved  is 
the  allowance  or  rejection  of  the  claim  Is 
essential  to  a  ntiiform  construction  of  the 
act  Section  2fi  further  provides  that  con- 
troversies may  be  certified  to  the  Supreme 
Conrt  from  other  courts  of  the  United 
States,  and  that  the  Supreme  Court  may 
exercise  jurisdiction  thereof  and  issue  write 
of  certiorari  pursuant  to  the  laws  of  the 
United  States. 

It  will  be  noticed  that  tbe  only  appeal  in 
bankruptcy  proceedings  from  a  Judgment 
granting  or  refusing  a  discharge  is  from  the 
bankruptcy  court  to  the  circuit  court  of  mp- 
peals.  The  present  appeal  must  tberefore 
be  dismissed. 


MANUEL  ROSALY  Y  CASTILLO. 

TKBBITOBm    a    82^  — POBTO    RlOO  — IM- 

iciTMiTT  raou  Situ. 

The  guvcmmeut  which  tbe  organic  act  of 
April  12,  1900  (31  SUt  at  h.  77,  chap. 
IBl),  established  in  Porto  Rico,  is  not  taken 
out  of  the  general  rule  exempting  a  govern- 
ment sovereifm  in  Its  attributes  from  suit 
without  its  consent,  by  |  7,  which,  after 
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Minmerating  the  classca  of  peraons  who,  bj 
that  act,  are  made  constituent  elements  of 
the  government  for  which  the  act  proTidea, 
deelare«  that  the  persona  embracM  in  its 
proTiaionfl  "shall  constitute  a  body  politic 
nnder  the  name  of  the  people  of  Porto  Rico, 
with  governmental  poweri  as  hereinafter 
conferred,  and  with  power  to  sue  and  be 
■ued  as  auch." 

[Ed.   Neu.— For  otber  cases,   im  Twrttorles. 
CenL  Dig.  |  K:   Dn.  Dig.  |  It.*! 
[No.  146.] 

Snlmitted  Januai?  24,  1013.    Deoided  Feb- 
ruary 24,  1913. 
APPEAL  from  the  Supreme  Court  of  Por- 
to Rico  b>  review  a  judgment  which  at- 
llnned  E  judgment  of  the  District  Court  of 
Ponce  in  favor  of  plaintiff  in  a  suit  against 
the  People  of  Porto  Rico.    Reversed. 
See  same  case  below,  10  P.  R.  R.  481. 
The  facts  are  stated  in  the  opinion. 
Ur.   Pellx   Frankfurter   and   Mr.   Wol- 
eott   H.    Pitkin,   Jr.,   Attorney   General   of 
Porto  Rico,  for  appellants. 
No  appearance  for  appellee. 

•^  *Hr.  Chief  Justice  White  delivered  the 
c^inion  of  the  court; 

The  appellee  was  plaintiff  In  the  flrit 
instance.  The  defendants  were  the  People 
of  Porto  Rico  (the  government  of  the  ii- 
land)  and  several  named  individuals.  Re- 
eorery  was  sought  of  property  in  posMS- 
■lon  of  the  defendants  and  for  rents  and 
profits.  The  individual  defendants  default- 
ed. The  government  defended,  and  from  a 
Judgment  ousting  it  from  the  property,  and 
for  rentx  and  proiits,  appealed  to  the  su- 
preme court.  The  court,  giving  Its  reasona 
for  affirmance,  thus  stated  the  only  issue 
presented  and  which  was  decided:  "The 
appeal  was  taken  by  the  People  of  Porto 
Rico,  the  only  ground  alleged  in  support 
thereof  in  this  supreme  court  being  that, 
Inasmuch  as  the  People  of  Porto  Rico  can- 
not be  sned  without  its  consent,  and  It 
appears  that  such  consent  had  not  been 
given  In  the  present  case,  the  district  court 
acted  without  jurisdiction;  wherefore  the 
judgment  rendered  by  it  was  null  and 
void."  [18  P.  R.  R.  483.]  The  court  did 
not  overlook  the  importance  of  the  ques- 
tion, as  is  shown  by  its  careful  and  per- 
■picuous  opinion.  A  member  of  the  court 
fully  stated  his  reasons  for  dissenting.  On 
this  appeal,  taken  hy  the  People  of  Porto 
Rico,  the  case  having  been  tried  without  a 
jury,  the  question  for  drcision  is  narrower 
than  would  seem  to  be  the  case,  regarding 
alone  the  general  terms  in  which  the  ques- 
tion Is  mentioned  in  the  passage  previously 
qnoted  from  the  opinion  of  the  court  below. 

It  Is  not  open  to  controversy  that,  aside 
from  the  existence  of  some  exception,   the 


government  whioh  tho  organic  aot  Mtah- 
lished  In  Porto  Rico  is  of  sneh  nature  as 
to  come  within  the  general  rule  exempting 
a  government  sovereign  in  its  attributes 
from  heing  sued  without  its  consent.  In 
the  llrst  place,  this  is  true  because,  in  a 
general  sense,  so  far  as  concerns  the  frame- 
work of  the  Porto  Rican  government  and 
the  legislative,  judicial,  and  executive  au- 
thority with  which  it  is  endowed,  there  is,  E 
if  not  a>complete  identity,  at  least,  In  all? 
essential  matters,  a  strong  likeness  to  the 
powen  nsualty  given  to  organized  territo- 
ries, and,  moreover,  a  striking  similarity 
to  the  organic  set  of  the  Hawaiian  Islands 
(act  of  April  30,  1000,  chap.  330,  gg  B,  SO, 
31  Stat,  at  L.  141,  142  and  IBO).  Rut,  as 
the  incorporated  territories  have  always 
been  held  to  possess  an  immunity  from  suit, 
and  as  It  has  been,  moreover,  settled  that 
the  government  created  for  Hawaii  is  of 
such  a  character  as  to  give  It  immunity 
from  suit  without  Its  consent,  it  follows 
that  this  is  also  the  case  as  to  Porto  Rioo. 
Kawananakoa  v.  Polyhlank,  205  U.  S.  348, 
353,  Bl  L.  ed.  834,  836,  27  Sup.  Ct.  Rep. 
52S.  This,  moreover,  is  additionally  beyond 
question  because.  In  considering  the  nature 
and  character  of  the  government  of  Porto 
BIco  in  New  York  ex  rel.  Kopel  v.  Bing- 
ham, 211  U.  S.  4S8,  63  L.  ed.  286,  29  Sup. 
Ct.  Rep.  IflO,  it  was  said  (p.  4T«)  :  "It 
may  be  justly  asserted  that  Porto  Rtoo  Is 
a  completely  organized  territory,  althongli 
not  a  territory  incorporated  into  the  United 
Statos,  and  that  there  is  no  reason  why 
Porto  Rico  should  not  be  held  to  be  aueh 
a  territory."  Besides,  in  Qromer  v.  Stand- 
ard Dredging  Co.  224  U.  S.  362,  6B  L.  «d. 
801,  32  Sup.  Ct.  Rep.  4S9,  in  considering 
the  subject  and  giving  due  weight  to  "the 
precaution  against  abnse"  of  the  Porto 
Bican  legislative  power,  and  after  calling 
attention  to  tbe  reservation  made  by  Con- 
gress of  the  right  to  repeal  any  Porto 
Bican  act  of  legislation,  it  was  nevertheless 
declared  (p.  370):  "Tbe  purpose  of  the 
act  It  to  give  local  self-government  con- 
ferring an  autonomy  similar  to  that  of  the 
states."  There  being,  then,  no  doubt  that 
immunity  from  suit  without  Its  consent  U 
necessarily  inferable  from  a  mere  oonsld- 
eration  of  tbe  nature  of  the  Porto  Bican 
government,  the  issue  is  whether  there  Is 
any  ground  which  removes  Porto  Bico  from 
the  general  rule.  That  such  an  exception 
is  the  result  of  the  concluding  portion  of 
S  7th  of  the  organic  act  was  the  sole  basis 
upon  which  the  court  below  rested  its  con- 
clusion, and  the  correctness  of  that  view 
is   the   only   issue   we    are   called   upon   to^ 

*The  section  In  question,  J  Tth,  Is  the  ono* 
which  enumeratea   the  classes  of   persona 
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vbo,  ij  tbt  kct,  an  mftde  eomtituent  ela- 
menu  of  Uw  govemment  tor  which  tht  act 
providei;  and  after  making  luch  eoumera- 
tion  th«  oectioD  declare*  that  the  person i 
embraoed  In  it*  pro  vial  on«  "shall  constitute 
a  body  politie  under  the  name  ot  the  Peo- 
ple of  Porto  Rico,  with  governmental  pow- 
era  aa  hereinafter  conferred,  and  with 
power  to  sue  and  be  lued  as  such." 

Unqueationahly  the  provision,  disconnect- 
ed from  its  context,  would  auBtain  the  eon- 
eltulon  that  there  esiata  a  general  liability 
to  be  aned  without  reference  to  consent. 
Indeed,  the  worda  "to  lue  and  be  gued" 
are  but  a  eryetallized  form  of  expression 
retorted  to  for  the  purpose  of  aptly  stating 
the  right  to  sue  and  the  tinbility  to  be 
aned,  wbioh  springs  from  a  grant  of  cor- 
porate existence,  private  or  public.  But 
till*  does  not  solve  the  question  here  aris- 
ing, whicb  ii  the  meaning  of  the  words  in 
the  act  under  coniideration,  for  it  may  be 
that  like  worda  may  have  one  aignificance 
Id  one  context  and  a  different  signlQcation 
Id  another.  And  this  fa  made  clear  by 
bearing  in  mind  that,  as  usually  applied, 
the  words  "to  sue  and  be  sued"  hut  txpresa 
implications  aa  to  the  existence  of  powers 
flowing  from  the  matter  to  which  the;  re- 
late, while  here,  if  the  words  have  the 
meaning  insisted  on,  they  serve,  if  not  to 
destroy,  at  least  to  seriously  modify  or 
greatly  rcatrict,  the  grant  of  powers  eon- 
ferred  by  the  organic  act.  The  destructive 
potency  of  the  words  if  given  the  meaning 
Inaiated  upon  ia  self-evident,  since  the  claim 
here  is  that  they  denature  tbe  government 
ereated  by  the  organic  act  by  depriving  it 
of  an  Immunity  which  has  been  frequently 
decided  by  this  court  would  otherwise  nec- 
eaaarily  arise  from  the  aeope  of  the  powers 
conferred.  As,  however,  a  full  appreciation 
of  the  operation  of  the  words,  if  they  are 
interpreted  ae  insisted  upon,  aSords  the 
truest  means  of  ascertaining  their  real  tig- 
^  niflcatfon,  we  do  not  rest  content  with  that 
)J  which  is  aelf-evident,  but  pursue  the  subject 
•  further.  •  The  proposition  is  that,  by  giving 
to  the  words  the  meaning  insisted  upon,  it 
has  come  to  pass  that  the  existence  of 
claims  of  every  kind  and  nature,  whether 
in  contract  or  in  tort,  against  the  govern- 
ment, is  a  matter  for  exclusive  judicial 
determination.  But,  as  the  essence  of 
paramount  judicial  power  over  a  subject 
confers  the  authority  and  imposes  the  duty 
to  enforce  a  judgment  rendered  in  the  ex- 
ercise of  Buch  power  (GDrdon  t.  United 
States,  117  U.  8.  6B7,  702;  La  Abra  Silver 
Min.  Co.  T.  United  States,  17S  U.  S.  423, 
457,  44  L.  ed.  223,  235,  20  Sup.  Ct.  Rep. 
leS;  District  of  Columbia  v.  EsHn,  133  U. 
a  62,  05,  4e  L.  ed.  86,  80,  22  Sup.  Ct. 
Bep.   17),  it  follows  that  the  eontentlon 


Is  that  the  government  created  by  the  or- 
ganic act  is  not  the  oharacter  of  govern- 
ment which  this  court  has  declared  it  t* 
be  in  the  cases  to  which  we  have  referred, 
that  is,  one  founded  upon  the  Ameriean 
system,  but  Is,  on  the  contrary,  one  )■ 
which  the  legislative  power  cDnoeratng 
claims  of  every  kind  against  the  govern- 
ment is  subordinated  to  the  judicial.  Tlat 
such  was  the  view  taken  by  the  court  below 
of  the  result  of  the  meaning  which  it  af< 
flxed  to  the  clause  Id  questions  was  plainly 
stated  in  the  opinion  as  follows: 

"The  presence  of  the  words  'with  power 
to  sue  and  be  sued,'  in  our  organic  act, 
cannot  be  sacribed  to  an  oversight  of  Con- 
gress, hut,  on  the  contrary,  it  may  be  pre- 
sumed that  Congresi  employed  tbem  having 
In  mind  the  obligations  contracted  in  the 
treaty  of  Paris  [30  SUt.  at  L,  17G4],  and 
with  the  desire  of  giving  to  the  persons 
included  in  its  stipulations  ready  access  to 
courts  of  justice,  against  any  invasion  of 
their  rights  by  governmental  action.  And, 
indeed,  there  should  be  no  fear  of  intrust- 
ing to  the  courts  the  protection,  not  only 
of  the  persons  mentioned  in  the  treaty,  but 
of  any  other  persons,  without  excluding  the 
people  of  Porto  Rico.  This  has  been  dem- 
onstrated sufficiently  by  an  experience  of 
more  than  ten  years." 

In  view,  however,  of  the  terms  of  tha>, 
organic  act,  of  the  prior  decisions  recog-^ 
nizing  that  the  purpose  of  'Congress  in* 
adopting  it  was  to  follow  the  plan  applied 
from  the  beginning  to  the  organized  terri- 
tories by  creating  a  government  conforming 
to  the  American  system,  with  defined  and 
divided  powers, — legislatiTe,  executive,  and 
judicial, — in  further  view  of  the  fact  that 
the  exercise  of  the  judicial  power  hers 
claimed  would  be  destructive  of  that  sya- 
tem,  we  are  of  opinion  that  it  cannot  be 
supposed  that  Congress  intended  by  the 
clause  in  question  to  destroy  the  govern- 
ment which  it  was  its  purpose  to  create. 
In  a  lense  the  words  "to  sue  and  be  sued," 
applied,  as  they  normally  have  been,  in 
grants  of  private  or  public  charters,  are 
redundant,  since  they  but  express  the  ex- 
istence of  powers  which  would  naturally 
be  implied.  It  may  be  true,  also,  to  say 
that  if  they  bs  likewise  confined  in  the  case 
before  us  they  will  also  be  in  a  sense  re- 
dundant. Despite  this,  we  think  thej 
should  be  construed  with  reference  to  the 
powers  conferred  by  the  provisions  to  whl^ 
they  relate,  and  therefore  cannot  be  treated 
as  destructive  of  the  authority  otherwise 
conferred  by  the  act.  Thus  interpreting 
the  clause,  it  is  but  an  expression  of  the 
poiver  to  sue  arising  from  the  terms  of  the 
organic  fact,  and  a  recognition  of  a  liablUtr 
to  be  sued  consistently  with  tlia  nature  and 
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ehkracter  of  the  goTeniinetit;  that  ii,  onl; 
in  cue  of  Gonseat  duly  given.  The  wordi, 
"shftll  have  the  governmental  ponen  here- 
inafter conferred  *nd  with  tbe  poirer  to 
•ne,"  etc.,  eiclude  the  poseibilitf  in  reagon 
of  holding  that  the  Tight  to  sue  and  be 
sued  which  was  given,  "and  with,"  that  is, 
iwcaase  of  or  along  with  tbe  powers  con- 
ferred, was  Intended  to  or  does  distort  or 
limit  the  power*  of  government  wliicb  th* 
act  conferred. 


Cbiuiral  Law  «  778^  —  Tmal  —  Is- 

OTBDITTIONB  —  BOBDEW    OF    PBOOF   —  IF- 

BANITT— RXAeORABLX  DotJBT. 

6.  There  ie  no  error  in  instrueting  tu 
jury  in  a  homicide  cam  that  while  the  bur< 
den  of  proof  ii  upon  the  accused  to  eatab- 
liab  tbe  fact  that  he  waa  insane  at  the  time 
of  the  killing,  they  cannot  convict  If  thof 
hare  a  reasonable  doubt  as  to  hit  Kanity. 

(Bd.  Not*.— For  otber  eaiu,  IM  Criminal  l«w, 
CwL  DlC'  II  ISU'im.  ISGa,  IHT:    Dec  Dim-  i  TTS-*] 


UNITED  STATES. 
Jo«x   I]  «7*>— lMPAirai.iKa— DisTBiCT  < 


1.  The  judge  of  the  third  divieioa  of  tbe 
dlrtriet  court  of  the  United  States  for  the 
territoiy  of  Alaaka,  who  was  assigned  by  the 
act  of  March  3,  1909  (3S  Stat,  at  I^  836, 
chap.  269),  to  the  fourth  diviiion  provided 
(or  by  that  act,  could,  after  that  enact- 
ment, but  before  it  went  into  effect,  iesue 
a  call  for  a  jury  for  the  first  term  to  ba 
convened  thereunder,  since  that  act  did  not 
comtemplate  nn  interruption  of  tbe  fune- 
tiona  of  the  judge  throughout  the  cotire 
dietriet,  nor  destroy  the  unity  of  tbe  diir 
trict  court,  but  merely  fixed  a  new  place 
at  wbiah  tbe  aame  district  court  must  be 

^pb.  Not*.— For  other    cm««,   ■*•   Jurj,  Cent 

ihk.  ti  m-ata:  Dec.  dk.  i  n.*] 

CsnaNAi.  Law    (!  1137*)— Appeal— Wno 

MAT  Complain— ISB'iKUCTion   GiV£n  at 

Pabtt's   Own   Requibt. 

2.  FlaintifT  in  error  cannot  complain  ol 
giving  of  a  charge  requested  by  him. 


the  givi 
[BiN 


._i  Note.— For  oilier  cisei,  *■•  Criminal  Lew, 
Cent.  DIf.  11  SNT-mO:    Dm-  Dig.  I  1137.*] 

CwMiifAL  Law  (II  1048,  1128")-APP«AL 

— EXCKFTIONB— AESlOlftOCNTa     OT    ESBOB. 

3.  Hulinga  aa  to  which  no  exception  was 
.  ta^D  at  the  time,  or  as  to  mattera  not  set 

out  in  the  assignments  of  error,  and  re- 
quiring a  search  through  the  record  to  de- 
termine the  subject  of  the  complaint,  will 
not  be  revised  by  tbe  Federal  Supremo 
Court  on  writ  of  error. 

[BA  Note.— For  other  oaias,  eee  Criminal  Law. 
Caat.  DIK.  )|  KU,  MST,  XIO,  >9»4-29U :  Dec.  Dll- 
H  IMJ.  1U».'] 

Cbivihai.  Law   (|   1170*)  —   Appeal   — 
Baiulem   Ebbob  —   EXCLODisu    Evi- 

o*"™-  .... 

4.  The  erroneous  exclusion  of  testimony 
M  to  facts  subsoqoently  proved  ii  not 
ground  for  reversnl. 

[Ed.  Note.— For  other  caeee.  see  Crimlnel  Imm, 
Cant.  Dlf.  II  tl4B-Il&S:    Dee.  Dl*.  I  117il.-] 

Cbishnai.   Law    (|    H53*>— Appkai^Dm- 
cBBiioKAnT    Uatikbs  —  Ekpkbt   Tssn- 

5.  The  refusal  of  the  trial  court  to  per- 
Blit  Donexperta  t«  express  the  opioion  that 
the  accvaed  was  Insane  until  after  they  had 
given  facta  on  which  it  was  based  ia  not 
Taviewable  unless  there  has  been  an  abuM 
of  the   court's   diHcretion. 

(■d.  Notfc— For  other 


Submitted  January  24,  1913.    Decided  Feb- 
ruary 24,  ]»1S. 

IN  EKBOR  to  the  Dbtriot  court  of  thi 
UniUd  States  for  the  Fourth  Divisfm 
of  the  Territory  of  Alaska  to  review  a  eoB- 
viction  of  murder.     Affirmed. 

The  facta  are  stated  In  the  opinion. 

Messrs.  James  WlokerBbani  and  Joha 
F.  Dillon  for  plalntifl  in  error. 

Assistant  Attorney  General  Adkins  and 
Mr.  Karl  W.  Kirebwey,  Assistant  Attorney, 
for  defendant  in  error.  ^ 

s 

■Mr.  Justice  liomnr  delivered  the  opinion' 

of   the   court: 

Congreai,  by  tbe  act  of  June  C,  1900  (81 
Stat,  at  L.  322,  chap.  780),  eaUbliahed  a 
district  court  for  Alaska,  with  general  civil 
and  criminal  jurisdiction.  There  were  three 
judges,  who,  though  given  jurisdiction  over 
tbe  entire  district,  were  required  to  reel  da 
in  that  one  of  tbe  three  divisions  to  which 
they  were  respectively  assigned  by  the 
President.  On  December  29,  1908,  the  grand 
jury  of  the  third  division  Indicted  Matheson 
for  murder.  On  tbe  next  day  lia  was  ar- 
raigned and  entered  a  plea  of  not  gidl^. 
Before  his  ease  was  called  for  trial,  Oo» 
gress  passed  the  act  of  March  3,  1900  (35 
Btat  at  L.  S39,  chap.  209),  prortding  for  a 
fourth  division,  to  be  held  at  Fairbanks  by 
the  judge  of  the  former  third  division.  This 
act  was  not  to  become  effective  until  July 
1,  1909;  but  in  preparation  for  the  Arst 
term  convened  thereunder,  the  district  Judgfc 
assigned  to  the  fourth  division  passed  an 
order,  under  which  jurors  were  drawn  and 
summoned  in  June  to  attend  at  the  session 
of  court  to  be  held  in  July  at  Fairbanks. 

On  July  13,  during  this  term,  the  defend' 
ant  applied  for  and  obtained  an  order  to 
have  his  witnesses  subpisnaed  at  tbe  ez< 
pense  of  tbe  government.  His  case  was 
called  for  trial  in  September.  He  an- 
nounced ready,  and  without  making  any 
question  as  to  the  quatificatinn  of  Um 
jurors  or  the  method  and  regularity  of  their 
selection,  objected  to  tlic  entire  panel  on 
the  ground  that  the  judge  of  the  third 
division  was  without  jurisdiction  to  iasne 
tbe  call  at  a  time  when  tbe  fourth  dlvislui 
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hftd  not  coma  into  oxiBt«Dce.  The  objection 
wu  ovBjruled.  Savtial  of  tbose  on  the  jary 
which  tried  faia  case  were  taken  from  this 
p&neL  After  a  rerdict  of  guilty  and 
^  sentence  to  impriBonnient  for  life,  the  case 
•  was  brought  here  by  writ  o(*error  in  which 
complaint  is  made  of  the  action  of  the  judge 
in  allowing  &  jury  to  be  selected  from  a 
panel  drawn  in  June,  before  the  act  creating 
the  fourth  division  became  eSective, 

The  Alaskan  Code  (31  SUt  at  L.  322,  gS 
4  &  6,  chap.  7S6)  created  one  diatriet  court 
with  three  judgee  having  general  civil  and 
criminal  jnrisdiction  over  the  entire  district, 
and  authority  to  hold  regular  terms  at 
Juneau,  8t  Michael's,  and  Eagle  City,  and 
■pedal  termi  at  such  times  and  places  is 
tha  district  aa  they  or  any  of  them  might 
deem  expedient.  The  act  of  March  3,  1909 
(36  Stat,  at  L.  839,  chap.  2S9},  In  providing 
for  a  fourth  division,  did  not  contemplate 
an  interruption  of  the  functions  of  the  judge 
throughout  the  entire  district,  nor  did  it 
destroy  the  unity  of  the  diitrict  court.  But 
while  preserving  unimpaired  the  power  of 
the  court  and  judges,  it  Qzed  a  new  place, 
at  which  the  same  district  court  must  be 
held.  It  did  not  create  a  new  tribunal,  with 
new  officers,  to  be  organized  in  a  new  politi- 
cal division,  but  it  continued  the  jurisdic- 
tion and  power  of  the  judge  to  be  exercised 
anywhere  in  Alaska.  It  did  not  revoke  hie 
authority  to  summon  jnrors  to  attend  at 
any  BesBion  of  the  district  court,  whether 
permitted  to  he  held  at  Fairbanks,  under 
the  act  of  1900,  or  required  there  to  be 
held  after  July  1st,  under  the  act  of  1909. 
The  principle  involved  is,  in  some  of  its 
Mpects,  like  that  considered  in  Roaencrans 
T.  United  StaUa,  ISE  U.  B.  257,  41  h.  ed. 
708,  17  Bup.  Ct.  Rep.  302,  where  it  was  said 
that  "jurisdiction  is  eoeitensive  with  dis- 
trict, and  no  mere  multiplication  of  places 
at  which  courts  are  to  he  held  or  mere  cre- 
ation of  division  nullifies  it."  Barrett  v. 
United  States,  169  U.  S.  219,  41  L.  ed.  723, 
18  Sup.  Ct.  Rep.  327;  Bird  v.  United  States, 
187  U.  S.  118,  47  I*  ed.  100,  23  Sup.  Ct. 
Rep.  42.  There  was  no  error  in  over- 
ruling the  objection  made  by  the  defendant 
to  the  paneL 

There  are  37  assignments  of  error,  none 

of  which  presents  a  ground  requiring  a  re- 

^  Tersal.     One   relates   to   the   giving   of   a 

3  charge  requested  by  the  defendant;   others 

•  to'mlings   as  to   which   no   exception   was 

taken  at  the  time,  or  as  to  matters  not  set 

out   in    the   assignments,   and   requiring   a 

•earch  through  the  record  to  determine  the 

■object  of  the  complaint;  others,  to  the  ez- 

elusion  of  testimony  as  to  facta  cuhsequent- 

ly  proved. 

Those  which  relate  to  the  rcfuaal  of  the 
eonrt  to  permit  nonexperts  to  express  the 

•For  other  ouea  gee  ums  topic  A  |  N 


opinion  that  the  defendant  was  insane,  until 
after  they  had  given  facts  on  which  it  was 
based,  are  without  merit.  It  was  the  duty 
of  the  judge  to  determine  whether  auch  wit- 
nesaes  had  qualified  themselves  to  give  opin- 
ion evidence,  and  there  was  no  abuse  of  the 
court's  discretion  in  passing  on  these  mat- 
ters (Turner  v.  American  Security  &  T.  Co. 
213  U.  S.  260,  G3  L.  ed.  789,  29  Sup.  Ct 
Rep.  420),  but  his  rulings  were  favorable 
to  the  defendant 

It  would  serve  no  useful  purpose  to  dls- 
las  tha  ruling  as  to  the  burden  of  proof 
and  the  definitions  of  insanity,  since  they 
present  no  new  propositions.  In  both  these 
matters  the  court  followed  cases  in  which 
those  subjects  have  been  fully  treated.  He 
instructed  the  jury  that  while  the  burden 
of  proof  was  upon  the  defendant  to  estali- 
lish  the  fact  that  he  was  insane  at  the  time 
of  the  lulling,  yet  they  could  not  convict  U 
they  had  a  reasonable  doubt  as  to  his  san- 
ity. Davis  V.  United  SUtes,  IGO  U.  S.  469, 
40  L.  ed.  499,  16  Sup.  Ct.  Rep.  3E3.  His 
definition  of  insanity  and  as  to  what  would 
relieve  the  defendant  of  criminal  responsi- 
bility was  in  accord  with  the  principle  de- 
dared  in  Davis  v.  United  States,  165  U.  S. 
376,  41  L.  ed.  7S4,  17  Sup.  Ct.  Rep,  360;  in 
fact,  the  court  gave  the  exact  charge  there 
held  to  be  correct  The  case  was  one  pe< 
culisrly  for  the  jury,  and  finding  no  error 
in  matter  of  law,  the  judgment  must  ha 
afilrmed. 


JESSE  HOYT  SMITH. 

OouBTs  (I  387*)  —  Appeal  tbou  Tkrbi- 

TOBiAL   Sttpremb    Doubt  —  FoLLOWiifS 

Decision    Below. 

1.  A  decision  of  the  territorial  supreme 
court  that  a  purchaser  at  a  aale  on  execu- 
tion, who  has  notice  before  bis  purchase  of 
the  rights  of  persons  for  whom  the  debtor 
holds  the  legal  title  in  trust,  because  pur- 
chased with  their  funds  and  for  their  uae, 
will  take  subject  to  their  right*,  notwith- 
standing Ariz.  Rev.  Stat.  1001,  f  743,  mak- 
ing all  conveyances  and  deeds  of  trust  and 
mortgages  void  as  against  creditors  and 
suliBequent  purcbaaers  tor  value  without 
notice  unless  recorded,  and  that  this  prin- 
ciple applies  to  an  equitable  lien  existing 
in  favor  of  a  partner  contributing  the  en- 
tire capital  and  necessary  advances  to  * 
land  partnership,  will  be  followed  by  tha 
Federal  Supreme  Court  on  appeal, 

[Bd.  Note.— For  otbsr  cam*.  Me  Conrta.  Cent 
Dt|.  II  1032-l(ieT ;    Dm.  DIf .  |  tn.*] 

Execution    (|  272*)  —  Real  Pbopbett— 
Pdbcrasrr  Without  Notick  —  Pumno 
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ting  forth  the  partuerahip  agreeitient,  alleged 
it  to  hKva  been  made  in  writing,  uid 
averred  that  it  was  agreed  that  the  plain- 
tiS  should  advance  atl  the  monej  neceBBary 
for  the  improvonent  of  the  land,  and  Bhould 
b«  repaid  all  lumB  advanced  for  that  pur- 
nose  or  for  the  purchase  of  the  land,  witli 
intereat,  out  of  the  proceeds  of  tiie  sales 
of  the  land,  and  prayed  that  plaintiff  be 
declared  to  have  an  equitable  mortgage  lien 
upon  the  interest  of  the  other  partner,  vbo 
held  the  legal  title,  paramount  to  any 
rights  of  the  letter's  judgment  creditors, 
■who  were  made  parties  defendant,  was 
enough  to  put  the  latter  upon  inquiry  as  to 
the  precise  efaaracter  of  the  contract  that 
was  alleged  to  lay  the  foundation  for  an 
•qnitable  interest  superior  to  theirs,  and 
to  prevent  tbem  from  claiming  the  protec- 
tion of  Arit.  Rev.  Stat.  ISOl.  1 7«,  as  pur- 
chasers for  value,  without  notice. 

fBd.  Nola— For  ofter  csbm,  m  Brecntloa, 
Oait.  Die  H  791-781;    Deo.  Dig.  I  ITI-I 

[No.  150.] 

Afgoed   January   27,    1913.      Decided   Feb- 
ruary 24,  1B13. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Maricopa  County,  in  that  Ter- 
ritory, enfoTcii^  an  equitable  lien  of  a  part- 
ner In  the  partnership  asseta.    Affirmed. 

See  same  case  below,  13  Ariz.  165,  108 
Pac.  49*. 

The  facts  are  stated  in  the  opinioo. 

Mr.  Walter  Bennett  for  appellants. 

Ur.  I«w1b  M.  Ogden  for  appellee. 

s 

•    ■  Mr.  Justice  Holmos  delivered  the  opii 
of   the   court: 

This  is  a  bill  brought  by  the  appellee  to 
establish  and  foreclose  a  lien  on  certain 
land,  and  already  has  been  before  this  court. 
Smith  v.  Rainey,  809  U.  S.  S3,  62  L.  ed. 
879,  28  Sup.  Ct.  Bep.  474.  At  that  hearing 
the  land  was  decided  to  be  partnership  as- 
sets as  between  Smith  and  Rainey,  and,  as 
such,  subject  to  a  lien  for  repayment  of 
advances  made  to  the  ftrm  by  Smith.  The 
present  appellants  claim  a  right  in  Rainey's 
interest,  paramount  to  Smith's,  by  virtue 
of  an  execution  sale  on  a  judgment  against 
Sainey.  The  material  facts  are  few.  The 
title  to  the  land  by  deed  on  record  stood  in 
Smith  as  to  two  undivided  thirds,  tod  in 
Sainey  as  to  the  other  third.  About  April 
29,  189T,  Smith  and  Rainey  made  the  agree- 
ment construed  in  £09  U.  S.  63,  out  of 
which  arose  the  partnership  and  the  conse- 
quent lien  before  mentioned.  On  June  11, 
1002,  the  appellants  began  a  suit  against 
Baiuey  upon  an  individual  debt  of  his,  and 

•For  Dtlksr  euss  sm  ifina  topla  1 1  HnMBsa  In 


attached  his  Interwt  In  the  land.  On  Jniw 
1903,  they  got  Judgment  On  Jnly  U, 
3,  Smith  began  the  present  action,  mak- 
ing Frank  Luke  a  defendant,  as  claimii^ 
lien  alleged  by  Smith  to  be  subordi- 
to  bis  own.  On  August  6,  1903,  an 
order  of  sale  was  issued  in  the  suit  of  the 
ippellants,  on  September  8  the  land  wss 
sold  to  the  Lukes  for  the  amount  of  their 
ju^ment,  on  December  £9  the  sheriff  made 
return,  and  on  June  20,  1904,  there  having 
been  no  redemption,  executed  a  deed  to  the 
liukes.  The  Lukes  had  no  notice  of  Smith's 
rights  earlier  or  other  than  that  derived 
from  the  beginning  of  the  present  suit. 

The  ststute  of  Arisona  makes  all  con- 
veyances of  land  and  all  deeds  of  trust  and 
mortgages  void,  as  against  creditors  and 
subsequent  purchasers  for  value  without 
notice,  unless  recorded,  but  leaves  them 
valid  as  against  purchasers  with  notice  orv 
without  valuable  consideration.  *  Rev.  Stat.* 
1001,  T  740.  The  supreme  court  of  Arizona, 
starting  from  the  admitted  fact  that  the 
statute  was  copied  from  the  laws  of  Texas, 
after  examining  the  Texas  decisions,  con- 
cluded that  when  the  debtor  holds  the  legal 
title  in  trust  (or  others  with  those  funds 
and  for  whose  use  it  was  purchased,  a 
purchaser  at  a  sale  on  execution  who  has 
notice  of  their  rights  before  his  purchase 
will  take  subject  to  them  notwithstanding 
the  foregoing  act.  The  court  thought  that 
the  principle  applied  to  such  equitable 
rights  as  Smith  was  decided  to  have,  in 
ZOO  U.  S.  63,  and  hence  concluded  that  it 
the  Lukes  had  notice  before  the  sale  on 
September  S,  1B03,  from  the  original  com- 
plaint in  the  present  suit.  Smith  must  pre- 
vail. On  this  construction  of  a  local  stat- 
ute ss  well  as  on  some  subordinate  matters 
of  construction  not  so  much  pressed,  we  see 
no  reason  for  not  following  the  local  court, 
in  accordance  with  a  leaning  many  times 
declared.  Jones  v.  Springer,  228  U.  8.  148, 
157, 67  L.  ed.  — ,  33  Sup.  Ct  Bep.  64 ;  Gray 
V.  Taylor,  January  20,  1913  [227  U.  S.  51, 
57  L.  ed.  — ,  Sa  Sup.  Ct.  Rep.  189J.  It  is  per- 
haps doubtful  whether  the  instrument  creat- 
ing the  partnership  and  making  the  land 
partnership  assets  could  have  been  ncord- 
ed;  assuming,  as  the  appellants  urge,  that 
the  test  of  trusts  that  are  outside  of  T  749 
is  that  they  do  not  arise  from  an  instru- 
ment thst  might  be  put  on  record, — a  teat 
not  definitely  accepted  by  the  Arizona  court. 
Some  mention  was  made  of  a  mortgage  exe- 
cuted by  Bainey  and  afterwards  discharged, 
as  giving  additional  color  to  Rainey's  record 
title.  But  it  is  enough  to  say  that  the 
Lukes  do  not  appear  to  have  Imown  of  It 
before  the  ezsention  sale  to  them. 

Hence,  the  only  question  is  whether  the 
complaint  as  originally  filed  gave  notloe  of 
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BmitH'a  rl|^to.  It  did  not  set  forth  the 
«ODtT«at,  but  alleged  it  to  have  been  made 
in  writing,  and  alleged  that  it  was  agreed 
that  the  plaintiff  should  advanGe  all  the 
money  necessary  for  the  improTemcDt  of 
^ttie  land,  and  sbonid  be  repaid  all  sums 
9  advanced  by  him  for  that  purpose  or  for 
■  the  purehaae  of  the  land,*etc.,  with  interest, 
from  sales  of  the  land.  It  prayed  that  the 
plaintiff  be  declared  to  have  an  equitable 
mortgage  Hen  npon  Rainey's  Interest,  para- 
mount to  Lukes'  title,  whatever  it  might 
be.  This  obvioasly  waa  enough  to  put  the 
Lnkea  upon  inquiry  as  to  the  precise  char- 
acter of  a  contract  that  waa  alleged,  and 
truly  alleged  as  it  turns  out,  to  lay  the 
foundation  for  an  equitable  Interest  superiar 
to  theirs. 

Judgment  affirmed. 


LONG  JIM  and  Annie,  EU  Wife. 

iNDUiti    n    IS*) — TiTLX    OF    ALLOnXKS. 

1.  The  legal  title  to  land  in  the  Colum- 
bia Reservstion  allotted  to  Indians  in  se*- 
eraity  under  the  so-called  Moses  agreement 
of  July  T,  1883,  and  the  oonflrmatory  aet 
of  July  4,  18B4    (23   Stat,  at  L.  76,  chap. 


In  their  possession  and  ownerabip,  and  that 
the  lands,  when  selected,  shall  be  held  for 
the  exclusive  use  and  occupation  of  the  In- 
dians, and  that  the  remainder  of  the  reser- 
vation shall  be  restored  to  the  public  do- 
main and  be  disposed  of  to  actual  settlers, 
did  not  vest  in  the  allottees,  but  remained 
in  the  United  States  until  after  patent. 

CEd.  Nate.— Por  other  cu«,  H«  Indlsns,  C«t. 
Dla.  I  HI;    Dm.  Dig.  i  U.*] 
iBDTAtta   (t  ID*)— Tbansfeb  bt   Allotteb 

— Estoppel  —  Covenant    or   Wabbakti 

— ArrEB-AcQUiBBD    Tnxx. 

S.  The  rule  that  a  oonveyanoe  with  war- 
ranty estops  the  grantor,  when  lie  after- 
wards becomes  the  owner  of  the  land  as- 
sumed to  be  granted,  to  deny  the  grantee's 
title,  does  not  apply  to  the  case  of  a  eon- 
▼eyance  made  by  an  Indian  allottee  while 
the  legal  title  remained  in  the  United 
States. 

[Bd.  Nots^-Far  othsr  cues,  see  iDdlans,  Cant. 
Dlr  11  n.  l7-« ;   Dws.  DlS'  I  It-*] 

[No.  151.] 

Argued  January  CS,   1019.     Decided  Feb- 
ruary 24,  1B13. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  decrea 
which,  on  a  second  appeal,  animied  a  decree 
of  the  Superior  Court  of  Chelan  County  in 
favor  of  defeodaota  t&  a  auit  to  quiet  titl«. 


See  ojne  caaa  below  on  flnt  appeal,  4b 
Wash.  138,  100  Pac  194 ;  on  second  appeal, 
SB  Wash.  190,  109  Pac.  810. 

The  tacts  are  stated  in  the  opinion. 

Mr,  R.  W.  Starr,  pro  te,  and  Mr.  Frank 
Iteevea  for  plaintiff  in  error. 

Messrs.  A.  G.  Arery  and  T.  T.  Post  for 
defendaata  in  error.  ^ 

'Mr.  Justiea  Pltnar  delivered  the  opinion  * 

of   the   court: 

The  plaintiff  in  error  brought  this  actloa 
against  the  defendanta  in  error  in  the  su- 
perior court  of  the  state  of  Washington 
in  and  for  the  oonnty  of  Chelan  to  estab- 
lish and  quiet  his  title  to  certain  lands  in 
that  county.  The  answer  showed  that  the 
plaintiff  claimed  his  title  under  a  deed  made 
by  trie  defendants,  and  attaclced  the  validity 
of  this  instrument  on  the  ground  of  fraud 
in  ita  procurement,  and  on  the  further^ 
ground  that,  at  the  time  of  its  execution,  g 
the  title  to  the  lands  therein  described  waa* 
the  United  States,  and  the  defendanta 
re  without  power  to  convey  them.  The 
trial  court  made  findings  of  fact  negativing 
the  charges  of  fraud,  and  eoncluded  as  mat- 
ter of  law  that  the  conveyance  made  by  the 
defendants  to  plaintiff  was  valid,  and  that 
the  plaintiff  was  entitled  to  recover.  From 
the  resulting  Judgment  the  defendants  ap- 
pealed to  the  eupreme  court  of  the  stata, 
which  reversed  the  judgment  and  remanded 
the  cause,  with  directions  to  enter  a  judg- 
ment In  favor  of  the  defendants  upon  terms 
that  they  should  repay  the  consideration 
paid  by  the  plaintiff  to  them,  with  certain 
additional  chnrgea.  B2  Wash.  136,  100  Paa. 
194.  After  the  cause  was  remanded,  a 
further  hearing  waa  had  and  a  second  and 
final  Judgment  entered  in  accordance  with 
the  mandate.  Prom  this  judgment  the 
plaintiff  appealed,  and  the  supreme  court  of 
the  state  affirmed  the  judgment  (69  Wash. 
IBO,  109  Pac.  BIO)  and  the  case  comes  her* 
by  writ  of  error. 

The  facta  are  as  follows: — The  defendanta 
are  husband  and  vrife  and  full-blooded  In- 
dians, and  the  lands  in  question  are  a  part 
of  what  was  the  Columbia  Indian  Beaerra- 
tion.  On  July  7th,  1883,  in  the  city  of 
Wasbinfton,  the  Secretary  of  the  Interior 
and  th«  Commissioner  of  Indian  Affaira, 
on  Uie  part  of  the  United  States,  and  Chief 
Hoses  and  other  Indians  of  the  Coinmbia 
and  Colville  Reservations  in  the  then  ter- 
ritory of  Washington,  entered  into  a  cer- 
tain agreement,  subject  to  the  approval  of 
Congress,  the  material  parts  of  which  are 
as  follows: 

"In  the  conference  with  Chiefs  HoMs 
and  Bar-sarp-lcin,  of  the  Coinmbia  Reserva- 
tion, and  Tonastcet  and  Lot,  of  the  Colville 
Beservatioii,  bad  this  day,   the  following 
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wma  lubttuitUIIj  wb«t  vm  ftiked  for  bj 
til*  Indism : 

'TToDaBket  asked  for  a  law  ind  griatniill, 
•  boATdiog  Mbool  to  b«  Mtkbliabed  &t  Bona- 
parte creek  to  ■ccominodate  one  hundred 
(100)  puplli,  knd  phjHiciaii  to  Teaide  with 
ibem,  and  |100    (one  buDdred)    to  himself 

•  •  "Sar-aarp-Itin  uked  to  b*  allowed  to  re- 
main oa  tlie  Columbia  Reservation  with 
his  people,  where  the;  now  live,  and  to  be 
protected  in  their  rigbta  ai  settlen,  and, 
in  addition  to  the  ground  the;  now  haTC 
under  euttiration  within  the  limit  of  the 
Ifi-mile  strip  cut  off  from  the  northern  por- 
tion of  the  Columbia  Heservation,  to  be 
allowed  to  select  enough  more  unoccupied 
land  in  leveraltj  to  make  a  total  to  Sar- 
aarp-kin  of  4  square  miles,  being  2,SC0  acres 
of  land,  and  each  bead  of  a  family  or  male 
adult  1  square  mite,  or  to  remove  onto  the 
CoWille  Reaervation,  if  they  ao  desire;  and 
in  case  they  so  remove,  and  relinquish  all 
their  elaima  to  the  Columbia  Beeervation, 
he  is  to  receive  one  hundred  (100)  head  of 
cows  for  himself  and  people,  and  such  farm- 
ing implements  as  may  be  neCBSaary. 

"All  of  which  the  Secretary  agrees  they 
•hould  ham,  and  that  be  will  ask  Congresa 
to  make  an  appropriation  to  enable  him  to 

"The  Secretary  alio  agrees  to  ask  Con- 
gress to  make  an  appropriation  to  enable 
him  to  purchase  for  Chief  Moaes  a  snffl- 
eient  number  of  cow*  to  furnish  each  one 
of  his  band  with  two  cows;  also  to  give 
Uoaea  one  thousand  dollars  (11,000)  for  the 
purpose  of  erecting  a  dwelling  house  tor 
himself;  also  to  construct  a  sawmill  and 
gristmill  as  soon  as  the  same  shall  be  re- 
quired for  use;  also  that  each  head  of  a 
family  or  each  male  adult  person  shall  be 
furnished  with  one  wagon,  one  double  set 
of  harness,  one  grain  cradle,  one  plow,  one 
harrow,  one  scythe,  one  hoe,  and  such  other 
agricultural  implements  aa  may  be  neoes- 

"And,  on  condition  that  Chief  Mosea  and 
kis  people  keep  this  agreement  faithfully, 
be  Is  to  be  paid  In  cash,  In  addiUon  to  all 
of  the  above,  one  thousand  dollars  ($1,000) 
per  annum  during  his  life. 

"All  this  on  condition  that  Chief  Hoses 
■hall  remove  to  the  Colvills  Reversatlon 
and  relinquish  all  claims  upon  the  govem- 
H  uent  for  any  land  situate  eleewbere. 

*  "Tnrther,  that  the  government  will  secure 
to  Chief  Moses  and  his  people,  aa  well  as 
to  all  other  Indians  who  may  go  onto  the 
ColviUe  Reservation  and  engage  in  farm- 
ing, aqnal  rights  and  protection  alike  with 
all  other  Indians  now  on  the  Colville  Res- 
•rvation,  and  will  afford  him  any  assist- 
UUN  neceaaarj  to  enable  Um  to  carry  out 


the  terms  of  tiila  agnement  on  the  part 
of  himself  and  his  people;  that  until  h« 
aod  bis  people  are  locati^d  permanently  on 
the  Colville  Reservation  his  status  shall 
remain  aa  now,  and  tha  police  over  his  peo- 
ple shall  be  vested  in  the  military,  and  all 
money  or  articles  to  he  furnished  him  and 
his  people  shall  be  sent  to  some  point  in 
the  locality  of  hia  people,  there  to  be  dia< 
tributed  as  provided.  All  other  Indiana 
now  living  on  the  Columbia  Reservation 
shall  be  entitled  to  640  aeies,  or  I  squarv 
mile,  of  land  to  each  bead  of  family  or 
male  adult,  in  the  poesesHlon  and  ownership 
of  which  they  shall  be  guaranteed  and  pro- 
tected; or,  should  they  move  onto  the  Col* 
lie  Reaervation  within  two  years,  they 
ill  be  provided  with  such  farming  imple- 
ents  as  may  be  required,  provided  they 
surrender  all  rigbta  to  the  Columbia  Reser- 
vation. 

"All  the  foregoing  Is  upon  the  condition 
that  Congress  will  make  an  appropriation 
of  funds  neeesaary  to  accomplish  the  tore- 
going  and  conQrm  this  agreement,  and  also, 
'th  the  understanding  that  Chief  MoseSr 
any  of  the  Indians,  heretofore  mentioned, 
shall  not  be  required  to  remove  to  the  Col- 
ille  Reaervation  until  Congress  does  make 
such  appropriation,"  etc. 

This  agreement  was  ratified  and  eonSmied 
by  act  of  Congreaa  of  July  4,  1834,  chap. 
ISO,  23  StaL  at  L.  79,  which  reads  sa  fol- 

"For  the  purpose  of  carrying  Into  effeet 
the  agreement  entered  into  at  the  city  ot 
Washington  on  the  seventh  day  of  July, 
eighteen  hundred  and  eighty-three,  betwrain 
the  Secretary  of  the  Interior  and  the  Com-  ^ 
missioner  of  Indian  Affairs  and  Chhl  Moseag 
and  other  Indians  of  the  CoIumbia>and  Col-* 
ville  Reeervations,  in  Washington  territory, 
which  agreement  is  hereby  accepted,  rati- 
fied, and  confirmed,  including  all  expense* 
incident  thereto,  eighty-five  thousand  dol- 
lars, or  so  much  thereof  as  may  be  required 
therefor,  to  be  immediately  available:  Pro- 
vided, that  Sanopkin  and  the  Indians  now 
residing  on  said  Columbia  Reservation  shall 
elect  within  one  year  from  the  paasage  of 
this  act  whether  they  will  remain  upon 
said  reservation  on  the  terms  therein  stipu- 
lated or  remove  to  the  Colville  Reservation) 
And  provided,  further,  that  In  case  said 
Indians  so  elect  to  remain  on  said  Colum- 
bia Reservation,  the  Secretary  of  the  In- 
terior shall  cause  the  quantity  of  land  there- 
in stipulated  to  be  allowed  them  to  be 
selected  In  as  compact  form  aa  possible, 
the  same  when  so  selected  to  be  held  for 
the  exclusive  us*  and  occupation  of  saV 
Indians,  and  the  remainder  of  said  reaerv* 
tion  to  be  thereupon  restored  to  the  pnbUt 
domain,  and  shall  be  disposed  of  to  actual 
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Mttlen  under  tbe  livmwtead  Uwi  only,  ex- 
«ept  Bueh  portion  thereof  ae  may  propETl; 
be  aubject  to  sale  under  the  lawi  relKtiog 
to  tbe  entry  of  timber  lands  and  of  mineral 
Iknde,  the  entry  of  which  shall  b«  governed 
by  the  Uws  now  in  lorce  eonoeming  the 
•ntry  of  such  lands." 

Id  the  above  agreement  of  July  7,  1863 
feommonly  called  the  Moses  agreement), 
the  following  clause  is  especially  pertioent 
to  tbe  present  controversy,  viz. :  "All  other 
Indians  now  living  on  tbe  Columbia  Reser- 
vatioQ  shall  be  entitled  to  640  acres,  or  1 
•quare  mile,  of  land  to  each  head  of  family 
or  male  adult,  in  the  possession  and  owner- 
ship of  which  they  shall  be  guaranteed  and 
protected." 

In  tbe  confirmatory  act  the  lol lowing 
proviso  is  to  be  noted;  "That  in  case  said 
Indians  so  elect  to  remain  on  said  Colum- 
bia Keservation,  the  Secretary  of  the  In- 
terior shall  cause  the  quantity  of  land  there- 
in stipulated  to  be  allowed  them  to  Iw 
^  selected  in  as  eompaet  form  as  poesible, 
a  the  same  when  so  selected  to  be  held  for 
*  iha  exclusive  uae'and  occupation  of  said 
Indians,  and  the  remainder  of  said  reserva- 
tion to  be  thereupon  restored  to  the  public 
domain,  and  ahall  be  disposed  of  to  actual 
■ettlera,"  etc. 

By  an  erecutive  order  made  by  President 
Cleveland  under  date  May  1,  1S98  (Execu- 
tive Ordera,  Indian  Heaerves,  1S90,  p.  7G), 
the  land  in  question  was  restored  to  the 
public  domain,  subject  to  the  limitations  as 
to  disposition  imposed  by  tbe  act  of  July 
4,  lS84i  it  being,  however,  at  the  same  time 
ordered  that  certain  tracts  of  land  inr- 
Teyed  for  and  allotted  to  Sar-sarp-kin  and 
other  Indians  in  accordance  with  tbe  pro- 
visions of  that  act,  and  particularly  de- 
scribed in  the  order,  should  be  and  tbe  same 
vrere  thereby  set  apart  tor  the  exclusive  use 
and  occupation  of  said  Indians  by  name. 
Long  Jim  was  not  included. 

But  by  a  decision  of  the  General  Land 
OfBce  rendered  July  9,  1892,  afflrmed  by  the 
Secretary  of  the  Interior  iTanuarj  fl,  1893 
(Long  Jim  v.  Robinson,  16  Land  Dec.  IS], 
It  was  held  that  Long  Jim,  although  not 
a  party  to  the  Moses  agreement,  was  en- 
titled to  its  benefits  by  tbe  terms  of  the 
act  of  July  i,  1S34,  and,  because  be  and 
other  members  of  a  band  of  which  he  was 
tbe  chief  were  in  actual  occupancy  of  the 
land  in  question,  baring  lived  upon  It  for 
many  years,  cultivated  a  part  of  it,  raised 
■tock  thereon,  etc.,  it  was  also  held,  follow- 
ing Mission  Indians  t.  Walsh,  IS  Land  Dec. 
809,  that  the  Ezecutire  order  of  May  1, 
1880,  did  not  confer  upon  white  men  clnim- 
Ing  under  the  pre-emption  and  homestead 
laws  any  right  to  settle  on,  Ble  upon,  or 
•Bter  lands  that  vrere  in  the  occupation  ol 


the  Indiana.  It  vh  also  beld  that  Long 
Jim  wae  not  deprived  of  hla  rights  under 
the  act  ol  July  4,  1884,  by  reason  of  not 
having  elected  within  one  year  from  ita 
passage  whether  he  would  remain  upon  the 
Columbia  Reservation  on  the  terms  therein 
stipulated,  or  remove  to  the  Colville  Reser' 
vation;  that  limitation  in  the  act  being 
construed  to  apply  only  to  Sar-sarp-kin  | 
and  the  Indians  who  were  •  directly  repre-* 
sented  by  him  In  tbe  making  of  the  Mosea 
agreement.  The  conclusion  of  the  matter 
was  that  Long  Jim  and  certain  other  In- 
dian applicants  were  held  entitled  to  have 
allotments  made  to  them  in  aeveralty,  in 
quantities  and  manner  provided  in  the 
agreement  of  July  T,  1663,  and  the  ri^t 
of  certain  white  claimants  to  the  same  land 
was  held  to  he  subordinate  and  subject  to 
the  prior  and  superior  right  of  the  Indiana. 

In  accordance  with  this  decision  and  in 
pursuance  of  the  Moses  agreement  and  the 
act  of  Congress  ratifying  it,  the  Secretary 
of  the  Interior,  in  the  year  1894,  set  apart 
for  the  exclusive  use  and  occupation  of 
Long  Jim  a  certain  allotment  on  the  Co- 
lumbia Reeervetion,  included  in  which  are 
tbe  lands  involved  in  the  present  action. 

On  March  29,  1900,  Long  Jim  and  hil 
wife,  by  warranty  deed,  in  considerntjon  of 
the  sum  of  12,000,  assumed  to  convey  the 
lands  in  question  to  the  plaintiff.  Up  to 
this  time  no  patent  bad  been  Issued  by  the 
government. 

In  April,  1904,  the  Secretary  of  the  In- 
terior held  (Re  Long  Jim,  32  Land  Deo. 
566]  that  the  act  of  July  4,  1884,  had  made 
no  provision  for  issuing  a  patent;  that  If 
the  Moses  agreement  contemplated  that 
patents  should  be  iasued,  the  act  of  ratifi- 
cation limited  it  In  this  respect;  and  that 
since  there  was  no  general  authority  of  law 
for  issuing  patenta  to  Indian  allottees,  none 
could  be  issued  to  cover  Long  Jim's  allot- 
ment Thereafter  Congress,  by  act  of  March 
3.  ISDS,  chap.  1470,  33  Stat,  at  L.  1064, 
lOflS,  authorized  tbe  issuance  of  such  a 
patoit.  In  the  following  terms: 

"That  tbe  Secretary  of  the  Interior  be, 
and  hereby  is,  anthorleed  and  directed  to 
isane  a  patent  in  fee  to  Long  Jim  for  the 
lands  heretofore  allotted  to  him  by  the 
Secretary  of  tbe  Interior  on  April  eleventh, 
eighteen  hundred  and  ninety-four,  as  modi- 
fied and  changed  by  Department  order  of 
April  twentieth,  eighteen  hundred  andg 
■ninety-four,  under  and  by  virtue  of  the* 
agreement  concluded  July  seventh,  eighteen 
hundred  and  eighty-three,  liy  and  between 
the  Secretary  of  the  Interior  and  the  Com- 
missloner  of  Indian  AiTain  and  Chief  Hoses 
and  other  Indiana  of  the  Columbia  and  Col- 
ville Reservations,  commonly  known  as  the 
"Moses   agreement,'  accepted,  ratified,  and 
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aaaHrmed  by  the  Mt  of  CongreH  ApproTtd 
July  fourth,  eighteen  htudred  and  eighty- 
foor  (23  StaL  at  L.  pp.  79,  BO,  ebap.  lEt», 
And  under  the  decieion  of  the  GenenI  Land 
OBiee  of  July  ninth,  eiglitcen  hundred  uid 
ninety-two,  affirmed  by  the  Department  of 
the  Interior  January  sixth,  eighteen  hundred 
and  ninety-three,  to  wit:  the  northeast 
quarter,  nortbeaet  quarter  of  the  toutheut 
garter,  and  lot  one  of  section  eleven,  the 
northwest  quarter  and  southwest  quarter 
of  Uw  aouthweat  quarter  of  section  twelve, 
lot  one  of  section  fourteen,  and  lota  one  and 
two  of  Mction  airteen,  township  twenty- 
seven  north,  ranga  twenty-two  east,  Wil- 
lamette meridian,  Washington,  free  of  all 
restrictions  as  to  sale,  encumbrance. 

And  on  August  2,  1906,  pursuant  to  this 
authority,  a  patent  wba  issued  to  Long  Jim 
for  the  lands  that  had  been  allotted  to  him, 
including  those  that  were  included  in  bis 
deed  to  the  plaintiff. 

By  the  act  of  March  e,  1906,  chap. 
M  Stat,  at  Ii.  65,  a  general  provision 
made  for  the  issuance  of  patents  for  the 
lands  allotted  to  Indians  under  the  Moses 
agreement  and  the  act  ratifying  it,  the 
patents  to  "be  of  legal  effect  and  declare 
that  the  United  States  does  and  will  hold 
the  lands  thus  allotted  for  the  period  of 
tan  years  from  the  date  of  the  approval  of 
this  act,  in  trust  for  the  sole  use  and  benefit 
of  the  Indian  to  whom  such  allotment 
made,  or,  in  case  of  his  decease  either  prior 
or  subsequent  to  the  issuance  of  such  patent, 
«f  his  heirs,  according  to  the  laws  of  the 

?  state  of  Washington,  and  that  at  the  ex- 
piration of  said  period  the  United  States 
will  oonvey  the'sams  by  patent  to  the  said 
Indian,  or  his  heirs,  as  aforesaid,  in  Ite, 
discharged  of  said  trust,  and  free  of  all 
charge  or  encumbrance  whatsoever."  The 
same  act  provided  that  an  allottee  holding 
■neh  a  trust  patent  might  sell  tlie  lands 
covered  thereby,  except  SO  acres,  under  rules 
Wid  reflations  prescribed  by  the  Secretary 
of  the  Interior;  and  provided  that  any  con- 
veyance or  contract  of  sate  made  within  the 
trust  period,  except  as  provided  by  the  act, 
should  be  absolutely  null  and  void. 

The  plaintiff  in  error  eontends  (1)  thst 
the  land  ftllotted  to  Long  Jim  in  the  year 
1894  passed  to  bim  in  fee  under  the  terms 
of  the  Moses  agreement  and  the  act  of  rati- 
fication, and  therefore  passed  to  the  plain- 
tiff under  the  deed  of  ISOO;  and,  failing 
this,  (2)  that  the  deed,  having  contained 
covenants  of  warranty,  operal«d  by  way  of 
wtoppel  to  pass  to  the  plaintiff  the  title 
afterwards  acqnired  by  Long  Jim  by  virtue 
td  the  patent  of  August  2,  190S. 

In  United  States  t.  Moore,  1S4  Fed.  712, 
ft  was   held   by  the   United   States   circuit 


court  for  the  CMtam  district  of  Waahinc- 
ton  that  lands  allotted  to  Indians  in  sar- 
eralty  under  the  Moses  agreement  and  tha 
act  of  confirmation,  and  the  Executive  order 
of  May  1,  1886,  became  vested  in  the  al- 
lottees in  fee  simple.  The  circuit  court  of 
appeals  reversed  Uiis  decision.  88  C.  C  A. 
455,  161  Fed.  513.  The  supreme  court  of 
Washington,  in  the  present  case  (62  Wash. 
138,  100  Pae.  104),  followed  the  reasoning 
and  opinion  of  the  eourt  of  appeals.  Wo 
concur  in  the  result  readied,  and  have  Uttla 
to  add. 

As  to  the  principles  to  be  kept  in  view 
in  construing  an  agreement  with  the  In- 
dians, we  adhere  to  what  was  said  in  Joneo 
V.  Meehan,  17B  U.  S.  1,  10,  11,  44  L.  ed. 
49,  53,  64,  20  Sup.  Ct.  Rep.  1: 

"In  construing  any  treaty  between  the 
United  Statea  and  an  Indian  tribe,  it  must 
always  ...  be  borne  in  mind  that  tha 
negotiations  for  the  treafy  are  conducted, 
on  the  part  of  the  United  States,  an  en- 
lightened  and  powerful  nation,  by  repro-^ 
sentatives  skilled  in  diplomacy,  masters  dS 
■a  written  language,  understanding  tho* 
modes  and  forma  of  creating  the  variono 
tecbnieat  estates  known  to  their  law,  and 
assisted  by  an  interpreter  employed  by 
themselves;  that  the  treaty  Is  drawn  up  by 
them  and  in  their  own  lajignage;  that  tho 
Indiana,  on  the  other  band,  are  a  weak  and 
dependent  people,  who  have  no  written  lan- 
guage, and  are  wholly  unfamiliar  with  all 
the  forma  of  legal  expression,  and  whoa* 
only  knowledge  of  the  tenns  in  which  tho 
treaty  is  framed  is  that  imparted  to  them 
by  the  interpreter  employed  by  the  Unitod 
States;  and  that  the  treaty  must  therefor* 
be  construed,  not  according  to  the  technical 
meaning  of  its  words  to  learned  lawyers, 
but  in  the  sense  in  which  they  would  na^ 
urally  be  understood  by  the  Indiana" 

The  Moses  agreement  Is  quito  informal, 
and  it  has   been   and  should  be  construed 

such  manner  as  to  confer  upon  Uie  In- 
dians the  full  mcasnro  of  benefit  that  It 
was  intended  to  secun  to  them.  But  It 
hardly  follows  that  they  would  bs  mora 
benefited  by  having  tha  lands  In  fee  thas 
by  having  them  held  In  trust  for  them  b^ 
the  govemmoit  That  part  of  the  agreo- 
ment  now  in  question  provided  that  tuk 
head  of  family  or  male  adult  on  the  Co- 
lumbia Reservation  should  be  entitled  to 

square  mile  of  land — "in  the  possession 
and  ownership  of  which  they  shall  be  guar- 
anteed and  protected."  This  is,  at  least, 
aa  consistent  with  a  beneficial  ownership, 
leaving  the  title  in  the  government,  aa  with 
the  vesting  of  a  fee-simple  title  in  tba  la- 

Bnt  whatevar  may  have  been  the  Intent 
of   the   framers  of  the   agreement,   |  2071, 
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Eav.  6tat.,  prohibited  the  m&Icing  of  $.nj 
oontrkct  with  th«  Indians  by  treatjr;  and 
the  ISoaea  m^reenient  wu  Mcpreulj  made 
"upon  the  condition  thkt  CongrcBi  will 
make  an  appropriation  of  funds  necesBaiy 
to  acoomplish  the  foregoing,  and  conSrm 
thie  agreement."  The  act  of  confirmation 
(23  Stat,  at  L.  80,  chap.  ISO)  waa  subject 
2  to  the  provJBO  that  the  Secretai?  of  the 
a  Interior  should  cauie  the  quantity  of  land 
*  atipulated  to  be  selected  iu  aa  compaet'form 
aa  posHible,  "the  Bame,  when  ao  aeleeted,  to 
be  held  for  the  exclusive  use  and  occupation 
of  aaid  Indiana,  and  the  remainder  of  aaid 
reservation  to  be  thereupon  restored  to  the 
public  domain,  end  shall  be  dlspoaed  of  to 
actual  settlers  under  the  homestead  laws," 
etc.  Irrespective  of  the  general  recognition 
of  the  guardianship  of  the  government  over 
the  Indians,  the  clear  antitheiia  in  this 
proviso  between  the  disposition  of  other 
lands  to  settlers  and  the  retention  of  the 
lands  in  question  for  the  use  and  occupation 
of  the  Indians  admits  of  but  on*  construe- 

tlOD. 

The  ExecntivB  order  of  August  1,  1886,  la 
consistent  with  this.  So  are  the  decisions 
«(  the  General  Land  Office  and  the  Secretary 
'Ot  the  Interior,  already  referred  to  (IS 
Kami  Dee.  16;  32  Land  Dec.  S68). 

ABd  the  act  of  March  3,  1905  [33  Stat. 
ait  L.  10fl4,  chap.  3470),  above  quoted,  ex- 
pressly authorizing  and  directing  the  Secre- 
laxy  of  the  Interior  to  Issue  a  patent  to 
Long  Jim  for  the  lands  that  had  been  al- 
lotted to  him,  is  a  recognition  by  Congress 
that  without  the  act  he  bad  no  right  to 
the  land  In  fee.  Further  corroboration  Is 
to  be  found  in  the  act  of  March  8,  190S 
(34  Stat,  at  L.  SS,  chap.  829),  above  quoted, 
which  requires  patents  to  he  issued,  with 
a  restriction  against  alianatlon,  to  the  other 
beneficiaries  of  the  Uoses  agreeinent. 

The  contention  of  the  appellant  that  Long 
Jim  had  a  title  in  fee  at  tlie  time  of  the 
making  of  the  warranty  deed  in  the  year 
ISOO  must  therefore  reoeive  a  negative  re- 

Aa  to  the  effect  of  the  warranty  upon  the 
■iter-aequired  title,  while  the  general  ru1« 
It  that  a  eonveyanee  with  warranty  estops 
the  grantor,  when  he  afterwards  becomes 
the  owner  of  the  land  sMumed  to  be  grant- 
«d,  to  deny  the  grantee's  title  (Bigclow, 
Estoppel,  2d  ed.  p.  324,  etc.),  it  is  well 
•ettled  that  the  doctrine  does  not  apply  to 
the  case  of  a  conveyance  made  by  one  nan 
8  nii  furif,  or  that  is  contrary  to  public  policy 
■  or  statutory  prohibition.  Bank  of'America 
w.  Banka,  101  U.  S.  240,  24T,  20  L.  ed. 
WO,  803;  Doe  ex  d«m.  Chandler  t.  Ford, 
S  Ad.  &  Et.  849,  fi  Nev.  H:  M.  200,  1  H.  ft 
W.  87S,  S  L.  J.  K-  B.  N.  S.  2S;  Den  ex  dem. 
Wooden  t.  Shotwell,  24  N.  J.  L.  780;  Con- 


nor V,  McMurray,  2  Allen,  202,  204;  Doyte 
v.  Cobum,  0  Allen,  71,  72;  Merriam  t. 
Boston,  C.  kV.R.  Co.  117  Mass.  241,  244; 
Brick  V.  Campbell,  122  N.  Y.  337,  348,  10 
L.RA.  2fie,  26  N.  E.  4B3;  Kennedy  t. 
U'Cartney,  4  Port.   (Ala.)    141,  15S. 

Since  it  is  entirely  plain,  In  the  case  be- 
fore ua,  that  the  title  to  the  lands  in  ques- 
tion was  retained  by  the  United  States  (or 
reasons  of  public  policy,  and  In  order  to 
protect  the  Indians  against  their  own  im- 
providence, it  follows  as  matter  of  course 
that  a  conveyance  made  by  one  of  them, 
before  the  title  was  vested  in  him  pursuant 
to  the  act  of  lOOG,  was  in  the  very  teeth 
of  the  policy  of  the  law,  and  could  not  nper< 
ate  as  a  conveyance,  either  bj  Its  primary 
force  or  by  way  of  estoppeL 

Judgment  aCSrmed. 


TITLE    GUARANTY    ft    SURETY    COM- 

PAKY. 
Pbikcipal   awd    8DBETT   (I    6T">— BoBM 
—Co  iTBTBDCTion— Con  ditioh  . 

1.  The  result  at  the  end  of  three  years, 
and  not  the  progress  of  the  work  at  any 
intermediate  period,  was  what  was  covered 
by  a  bond  executed  to  secure  the  construo- 
tlon  of  an  electric  railway  conformabty  !• 
the  ordinance  granting  the  franchise,  wbiek 
called  for  full  completion  in  three  yeart^ 
with  subordinate  requirements  as  to  tbo 
amount  of  progress  to  be  made  in  one  and 
two  years,  although  such  bond  requires  per- 
formance within  such  three-year  period  ot 
all  other  terms  and  conditions  in  the  ordi- 
nance required  to  be  performed  by  the  prrn- 
cipal  within  that  time,  and  provides  for 
the  cancelation  of  the  bond  upon  a  certiA- 
cate  showing  completion  of  the  irork,  an4 
upon  full  compliance  with  the  terms  of 
the  ordinance,  and  states  that  no  extension 
of  the  time  li raited  for  the  completion  of 
the  work  or  any  part  thereof  shall  dis- 
charge the  aiiretv. 

[Bd.  Not!.— For 'ot&er  cues,  bm  PrtnelMl  aM 
Surety,  Cant.  DIs.  II  lU-UO;    Dm.  DIb.  I  n.*) 
PaiNCIPAL   AND   Sdrbtt   (J   119")  —  Peb- 

FOBUANCB    MADK    lUl-OSSIBLB    BT    OBLI- 

QBE. 

2.  A  recovery  upon  a  bond  executed  to 
secure  the  construction  of  an  electric  rail- 
way conformably  to  the  ordinanoa  granting 
the  franchise  cannot  t>e  had  for  a  failure  to 

ferform,  where,  within  the  time  allowed 
>r  performance,  the  franchise  was  revoked. 
[Ed.  Note.— Tor  other  cases,  •••  Principal  and 
Buret;,  Cent  Dlf.  |  »i ;   Dec  Dla-  1  111.*] 

[No.  154,] 
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to  i«viaw  ft  judgment  nhiah  affirmed  a.  judg- 
ment of  the  Circuit  Court  for  the  Middle 
District  of  Penniylvania,  grftnting  a  non- 
•uit  in  an  action  upon  a  bond.    Affirmed. 

See  aame  c«a«  below,  103  C.  a  A.  607, 
130  Fed.  Ml. 

The  facte  are  atated  in  the  opinion. 

IdeBBTS,  William  Jeisnp  Hand,  Woleott 
H.  Pitkin,  Jr.,  and  Frank  Feuille  for  plain- 
tiff in  error. 

HeBiis.  Elrerett  Warren,  John  G. 
Johnson,  and  Seven)  Uallet-Frevost  for 
defendant  in  error. 

I 

■     *Mr.  Juatice  Holmea  delivered  the  opinion 
of   the   court: 

Thia  is  a  suit  upon  a  joint  and  sereral 
bond  executed  by  the  defendant  in  error 
as  surety  for  the  Vandegrift  Conatruction 
Company.  In  the  circuit  court  a  nonauit 
■mtM  ordered,  and  the  order  was  affirmed 
by  the  circuit  court  of  appeals  on  the 
ground  that  the  plalnUff,  by  ita  own  act, 
had  made  perlorniance  of  the  condition  im- 
poasible.  103  C.  C.  A.  607,  ISO  Fed.  641. 
The  facts  are  these: 

By  an  ordinance  of  March,  1903,  Forto 
Rico  granted  to  the  Vandegrift  Company 
the  right  to  build  and  operate  an  electric 
railway  and  also  a  power  plant  in  apeci&ed 
places  in  the  islaud.  Within  one  year 
from  acceptance  of  the  grant  the  grantee 
was  to  have  ita  roadbed  completely  graded 
between  the  ialand  of  San  Juan  and  the 
urban  portion  of  the  muuicipality  of  Ca;{- 
uaa,  and  the  foundations  and  approaches 
of  a  certain  bridge  completed.  S  '^^-  With- 
in two  years  it  was  to  have  the  parts  of 
the  railway  lying  between  the  urban  por- 
tion of  San  Juan  and  Gaguaa  and  certain 
other  points  flniahed  and  ready  for  aervice. 
g  16.  Within  three  jears  it  was  to  hare 
tlte  whole  line  completed  and  In  operation. 
9  17.  It  was  stated  to  l>e  expreaaly  un- 
derstood and  agreed  that  upon  the  grantee'a 
failure  to  have  the  line  In  full  operation 
within  the  time  limited,  i.  e.,  three  years, 
tlie  grantee's  right  to  operate  any  part  of 
ft  or  to  sell  electric  light  and  poner  should 
cease  unless  the  failure  should  be  declared 
by  the  executive  council  to  be  due  to  one 
of  certain  excuses,  such  as  the  act  of  God. 
I  18. 

A  power  dam  at  Comerio  Falls  was  to  be 
S  completed  in  one  year  and  the  greater  part 
"of  the  electric  apparatus 'eontracted  for; 
the  whole  power  plant  and  transmiasion 
lines  necessary  for  operating  the  railway 
to  be  completed  nithin  three  years.  %  18. 
The  grantee  was  to  pay  the  government  2 
per  cent  of  its  gross  receipts  from  the  sale 
of  light  and  power  to  private  consumers 
(I  E3),  was  not  to  charge  above  certain 
h  fixed  for  passengers   and   freight 


(S  £S),  and  was  to  carry  certain  persona, 
such  as  prisoners  and  police  on  duty,  trea 
of  charge  (S3  27,  ZS).  The  rights,  prlvi- 
leges,  and  concessions  granted  by  Uie  ordi- 
nance were  expressed  to  he  subject  to 
amendment,  alteration,  or  repeal  by  (he  ex- 
ecutive council.  I  SO.  Then  it  was  pro- 
vided that  the  rights  granted  "shall  be 
accepted  by  the  grantee  in  writing  and  by 
executing  a  bond  in  favor  of  the  People  of 
Porto  Rico,  in  the  sum  of  $100,000,  satis- 
factory, etc and  conditiooed  upon 

the  full  completion  of  the  work  herein  au- 
thorized within  three  years  after  such  ae- 
ceptanoe,  and  in  accordance  with  the  con- 
ditions herein  contained,  and  in  aceordanoo' 
with  the  plans  and  apecifi cations  therefor 
approved  aa  herein  provided;  and  condi- 
tioned also  upon  the  payment  by  the 
grantee  to  the  People  of  Porto  Rico  of  any 
loss  or  damage  or  costs  accruing  againat 
the  People  of  Porto  Rico,  by  reason  of  the 
construction  of  the  worka  herein  author- 
ized, at  any  time  during  the  period  of  cob- 
atruction  herein  limited,"  etc.   §   34. 

Upon  presentation  of  a  certificate  of 
completion  from  the  commissioner  of  the 
interior,  "and  upon  the  full  compliance 
with  the  terms  of  thia  ordinance  to  the 
satisfaction  of  the  executive  council,  and 
upon  the  full  payment  by  the  grantee  of 
any  loss,  damage,  and  coats  accruing 
against  the  People  of  Forto  Rico,  as  in  said 
bond  provided,  the  said  bond  shall  be  can- 
celed." i  35.  Finally,  the  ordinance  ia 
to  "take  eifect  immediately  upon  the  aa- 
ceptanoe  by  the  grantee  of  the  terms  and^ 
conditions  hereof,  as  above  provided."    g  38.^ 

'  The  bond  in  suit  waa  executed,  referring' 
to  and  annexing  the  ordinance,  and  condi- 
tioned, among  other  thint^s,  that  the  prin- 
cipal, within  three  years  from  the  date  of 
the  acceptance  by  it  of  the  ordinanse, 
should  fully  complete  the  work  "in  accord- 
ance with  the  conditions  therein  con- 
tained;" and  again,  that  it  ahoutd  "dbly 
perform    within    the    aaid    period    of   threa 

(3)  years,  all  other  terms  and  conditiona 
in  said  ordinance  required  to  be  performed 
by  the  principal  within  the  said  period.''t 


fTbe  whole  condition  of  the  liond  was  a* 
follows: 

"Now,  therefore,  the  condition  of  this 
obligation  is  such  that  if  the  aaid  principal 
shaU,  within  three  years  from  the  data  off 
the  acceptance  liy  it  of  said  ordinance,  fuUyr 
complete  the  work  therein  authorized  in 
accordance  with  the  conditiona  therein  con- 
tained, and  in  accordance  with  the  plana 
and  speciScations  therefor,  approved  a* 
therein  provided;  and  within  the  said  period 
of  three  (3)  years  from  the  date  of  th* 
acceptance  by  it  of  the  said  ordlnatiee  shall 
build,  complete,  and  have  in  operation  tha 
entire  line  of  railway  authorised  tharain 
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~  *Tha  principal  fkiled  to  do  within  Um 
fear  tb«  worlc  required  by  S  16  to  be  eom- 
pleted  in  that  time,  aa  ha«  been  stated, 
and  a  littie  more  thsn  two  montha  after 
the  year  elapsed,  in  Julj,  1904,  the  execu- 
tive council  paaaed  an  ordinance  amending 
IS  16,  IS,  and  30  of  the  former  one,  the 
amendment  being  approved  by  the  Presi- 
dent Ml  August  2.  The  time  allowed  in 
I  IS  was  extended  to  January  1,  1006,  pro- 
vided that  the  number  of  men  employed  on 
or  before  August  7  should  be  not  less  than 
2G0,  and  that  the  number  should  be  in- 
oreaaed  up  to  600  or  tbereabouta,  the  intent 
expressed  being  tliat  as  many  men  should 
be  engaged  aa  was  necessary  to  complete 
the  work,  and  provided  tliat  Uie  men  should 
be  paid  weekly,  and  provided  further  that, 
upon  failure  to  comply  with  the  terms  and 
eonditions  of  the  amendment,  the  franchise 
should  be  subject  to  immediate  forfeiture. 
The  requirement  in  S  18  as  to  the  power 
dam  at  Comerio  Falls,  etc.,  also  was  ex- 
tended to  January  1,  1905.  Finally,  to  the 
provision  in  1  30  as  to  amendment,  etc., 
of  the  eoncession,  there  was  added  the  ex- 
pi«ss  requirement  of  the  approval  of  the 
governor  of  Porto  Hico  and  of  the  President 
of  the  United  States,  and  the  statement 
that  it  was  subject  to  the  power  of  Con- 
gress to  annul  or  modify  the  same.  This 
9  amendment  seems  to  have  been  sought  and 
■  accepted*  by  the  principal,  but  was  not 
known  to  the  defendant  surety  company, 
■e  far  as  appears. 

In  February,  190S,  a  further  ordinance 
was  passed,  approved  by  the  governor  in 
March   and   by   the   President  on  May   12, 


which  recited  a  failure  by  the  company  t« 
comply  with  the  terma  of  iS  Ifi  and  18, 
either  in  their  original  form  or  as  amend- 
ed; and  therefore  repealed  and  revoked  the 
grant,  and  declared  all  "auretisa  or  obliga- 
ttons  .     .     given  by  the  said  grante* 

as   a  guaranty  .     .     forfeited   to   the 

People  of  Porto  Hico  to  all  and  whatsoever 
extent  the  same  shall  be  liable  under  th« 
law."     In   September,   IBOS,   this   suit   was 

The  main  question  is  the  scope  of  the 
condition  of  the  bond.  Tbe  plaintiff  says 
that  it  was  for  tbe  due  performsoce  of  all 
the  terms  required  by  the  ordinance,  and, 
since  the  bond  was  a  contract  made  in 
Porto  Rico,  as  no  doubt  it  was,  at  least, 
as  between  these  parties,  that  upon  any 
breach  of  condition  the  whole  penalty  be- 
came due  by  the  local  taw.  Civil  Code, 
§3  1120,  1121.  The  circuit  court  of  ap- 
peals, on  the  other  hand,  assumed  that  the 
bond  was  only  for  the  result  at  the  end 
of  three  years. 

After  some  hesitation  we  have  eome  ti> 
the  conclusion  that  tbe  court  was  right.  It 
Is  true  tbst  the  bond  is  to  be  read  in  con- 
nection with  the  original  ordinance,  and 
that  the  latter  contained  teims  that  were 
not  complied  with.  But  tbe  ordinance  only 
required  a  bond  for  the  full  completion  ot 
the  work  within  three  years,  and  in  accord- 
ance with  the  eonditions  therein  contained 
and  the  plans,  g  34.  In  tbe  ordinance 
the  only  condition  properly  so  called,  tbe 
only  fact  that  ws.rranted  a  revocation  of 
the  grunt  apart  from  the  general  power  to 
repeal,  was,  by  |  IS,  a  failure  to  have  the 


for  such  terminal  in  the  municipality  of 
San  Juan,  as  may  be  determined  by  the 
said  executive  council,  to  ite  terminal  on 
the  playa  of  Ponce,  on  a  route  from  Ponce 
to  be  determined  by  tbe  said  executive  coun- 
cil, in  accordance  with  the  conditions  in 
said  ordinance  contained,  and  in  accordance 
with  the  plans  and  specifications  therefor 
approved,  as  in  said  ordinance  provided,  and 
within  the  said  period  of  three  {3)  years 
from  Uie  date  of  the  acoeptanoe  by  it  of  the 
said  ordinance,  shall  also  complete  and  have 
In  operation  the  entire  power  plant  and 
tj^nsmission  lines  necessary  for  operation 
the  said  entire  line  of  railway,  in  accord- 
ance with  the  conditions  therein  contained, 
and  in  accordance  with  the  plans  and  speci- 
fications therefor,  approved  as  therein  pro- 
vided; and  shall  duly  perform  within  the 
said  period  of  three  (3)  fears,  all  other 
terms  and  conditions  in  said  ordinanoe  re- 
quired to  be  performed  by  the  principal 
within  the  said  period;  and  shall  pay  to 
ttie  obligee  any  loss  or  damage  accruing 
■gainst  tbe  said  obligee  by  reason  of  the 
•enstruction  of  the  works  in  said  ordinance 
Withorised  at  any  time  during  the  period 
■        -  a  therein  limited,  and  before 


the  completion  of  said  work  shall  have  been 
certified  by  the  commissioner  of  the  in- 
terior, as  in  g  SS  of  said  ordinance  pro- 
vided,— then  this  obligation  shall  be  void; 
otherwise  to  remain  in  full  force  and  eSecL 

"Provided,  however,  and  upon  the  fol- 
lowing express  conditions: 

"First:  That  no  extension  of  the  time  or 
times  limited  in  aaid  ordinance  for  the  com- 
pletion of  the  work  therein  authorized,  or 
any  part  thereof,  whether  nranted  with  or 
without  the  knowledge  ana  consent  of  the 
sureties,  shall  in  any  way  discharge  tlM 
sureties  from  liability  upon  this  bond;  and, 

"Second:  That  no  suit,  action,  or  pro- 
ceeding shall  be  brought  or  instituted 
against  the  sureties  after  the  period  of  five 
(5)  years  from  the  date  hereof  upon  or  by 
reason  ot  any  default  on  tbe  part  of  the 
principal  in  tbe  performance  of  any  of  the 
terms,  covenants,  or  conditions  ot  this  bond. 
But  all  extensions  ot  time  granted  under 
the  term  of  the  franchise  shall  be  added  to 
the  term  of  five  (6)  years,  so  that  the  life 
of  the  bond  shall  be  kept  in  full  force  for 
tbe  five  (6)  yean,  and  so  much  additional 
time  as  shall  be  covered  by  the  extension 
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irhole  rallwa;  In  operation,  aa  required  by 
I  IT.  TbeTO  was  no  forfeiture  for  falling 
ahoTt  of  the  requirement  in  SS  16  &nd  16 
aa  to  th«  piogieaa  to  be  made  in  one  and 
^two  years.  The  bond  in  like  manner  bas 
g  f«r  its  principal  condition  the  completion 
"  of  the  work  within'three  years.  It  is  true 
that  the  completion  was  to  be  in  accordance 
with  tbe  tcrma  contained  in  the  ordinance, 
but  thia  clause  cannot  mean  that  if  tbe 
road  and  works  were  in  satisfactory  opera- 
tion within  three  years  the  obligee  coald 
recur  to  the  history  of  events  and,  if  it 
found  that  some  item  was  not  flniahed 
within  the  time  allowed  for  it,  could  set 
np  that  tact  as  a  breach,  and,  by  its  in- 
terpretation of  Porto  Sican  law,  recover 
the  whole  penalty  of  tbe  bond.  Tlie  Eubor- 
dinate  requirements  were  simply  means  to 
an  end;  and  ff  the  end  was  reached,  their 
importance  disappeared.  The  very  conten- 
tions of  tbe  plaiotiCf  as  to  the  liability  in- 
curred opon  any  breach  are  arguments 
agftinat  supposing  that  such  incidental  fail- 
ures to  be  on  Ume  had  such  a  consequence 
attached. 

There  is  a  further  proTision  for  the  prin- 
cipal performing,  "within  the  said  period  of 
three  (3)  years,  all  other  terms  and  oondi- 
ti(His  in  said  ordinance  required  to  be  per- 
formed by  the  principal  within  the  said 
period."  This,  perhaps,  affords  the  plaintiO' 
Its  strongest  argument.  But  this  is  a  residu- 
ary clause  to  cover  matters  that  may  have 
escaped  consideration.  The  building  ot  the 
road  and  works  already  have  been  dealt 
with,  and  this  clause  as  to  "other"  terms 
hardly  can  be  supposed  to  have  reference 
to  them.  If  it  does,  however,  it  would 
seem  to  us  that  the  limitation  of  time 
should  be  construed  as  looking  to  the  end 
of  tbe  three  years,  and  allowing  that  pe- 
riod, rather  than  distTibutively,  and  as 
meaning  from  time  to  time  during  three 
years.  The  same  considerations  that  apply 
to  the  construction  of  the  principal  condi- 
tion apply  to  this,  and  it  appears  to  us  that 
the  provision  for  the  cancelation  ot  the 
bond  upon  oertiScate  showing  the  comple- 
tion of  the  work,  "and  upon  the  full  com- 
pliance with  the  terms  of  this  ordinanoe 
to  tbe  satisfaction  of  the  exeeutlve  council," 
is  not  enough  to  ebsnge  what  we  under- 
stand to  be  the  import  of  the  instrument 
npon  its  faoo.  Finally,  the  proviso  that  no 
g  extension  of  the  time  or  times  limited  for 
■  tbe  completion  ot  the  work  "or  any  part 
thereof"  shall  discbarge  the  surety  at  most 
merely  recognizes  that  the  principal,  by  ac- 
cepting the  ordinance,  contracted  to  do  the 
parte  ot  the  work  as  required,  as  well  as 
the  whole,  and  with  natural  caution  save* 
Ihs  rights  of  the  obligee  against  the  surety 
In  ease  of  any  extension  of  time, — a  matter 
that  obligees  have  learned  to  fear. 
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If  our  constmction  of  the  bond  la  right, 
it  does  not  need  much  argument  to  show 
that  the  plaintiff  is  not  entitled  to  recover, 
seeing  that  within  three  years  it  took  t^e 
franchise  back.  It  was  said  at  the  bar, 
though  not  admitted,  that  the  principal 
had  given  up  work.  But  there  bad  been  no 
repudiation  of  tbe  contract,  and  the  plain- 
tiff could  not  accelerate  the  forfeiture  aim- 
ply  on  the  ground  that  it  was  likely  to 
come  about.  II,  within  the  time  allowed 
for  performance,  the  plaintiff  made  per- 
formance impossible,  it  is  unimaginable 
that  any  civilized  system  of  law  would  al- 
low it  to  recover  upon  the  bond  for  a  fafl- 
ur»  to  perform.  2  Bl.  Com.  340,  Mlj 
United  States  t.  Arredondo,  8  Pet  S&l,  740, 
740,  8  L.  ed.  647,  SeT,  BBS. 

Judgment  afflrmed. 


B.  ZAVELO,  Plff,  In  Err., 

J.   8.   REEVES,  J.  H.   Reeves,  D.  F.   0. 

Reeves,  J.  F.  Bell,  Green  Benton,  O.  B. 

Washington,    W.    B.    Puller,    and  J.    K. 

Sparkman,    Copartners    under    the  Firm 
Name  of  J.  S.  Reeves  ft  Co. 

CoCRTH  (J  394*>— Ebbob  to  State  Court 

—  Fedbbal  Qukbtioh  —  Bahkbuptci 

—  DlBCHABQE    —    "RiOHT    OK    iMMONrTT 
GI.AIUBD     DitDKB    Bankbuptct    AfTT." 

1.  A  right  or  immunity  was  set  up  and 
claimed  under  the  Federal  bankrupt  act,  , 
within   the   meaning    of   U.    S.   Rev.   Stat. 

3  708,  U.  S.  Comp.  Stat  IflOl,  p.  675,  gov- 
erning writs  ot  error  from  the  Federal  Su- 
Sreme  Court  to  state  courts,  w  lie  re  the 
efendant  relied  upon  his  discharge  in  bank- 
ruptcy to  defeat  an  action  upon  a  debt 
which  the  plaintiffs  claim  was  revived  by 
a  new  promise  made  in  the  interim  between 
the  adjudication  in  bankruptcy  and  the  dis- 

[B!a.  Note— For  other  enses.  see  Courts,  Cent. 
DIt.  II  INS-IOTT;    Dn.  Dig.  (  S9«.*] 

BiKKRDPTCT  (I   987»>— COMPoornoM— Bf- 

TKffp— BxTOano  w. 

2.  Extortion  or  attempted  extortion  as  a 
consideration  for  acting  or  forbearing  to 
act  in  bankruptcy  proceedings,  which  is  for- 
bidden by  the  bankrupt  act  of  July  1,  IS&S 
{30  SUt.  at  L.  544,  chap.  641,  U.  8.  Comp. 
Stat.  1901,  p.  3418),  §  2eb.  cl.  5,  cannot  be 
inferred  from  a  promise  by  the  bankrupt 
^ter  adjudication,  that  if  certain  creditors 
would  loan  him  a  specified  sum  to  be  used 
in  paying  the  consideration  of  a  composi- 
tion with  creditors,  he  would  pay  them  the 
balance  of  their  claim  when  such  composi- 
tion was  confirmed,  after  deducting  their 
share  of  the  consideration  of  the  composi- 
tion, which  promise  they  accepted,  making 
the  loan  for  the  said  purpose. 

[Bd.   Note.^Por  othsr  easea.  see   BaDkraptcr. 
C«nt.  Dig.  {!  Soa-flU,  SOT-nS:    Dec.  Dig.  |  !BT.*1 
BaNKBUPTCY      (i     434*)— DlSOHABQB— Rk- 

viVAt  BT  New  PBOum. 

3.  A  provable  debt  which  would  be  barred 
under  the  bankrupt  act  of  July  1,  ISDS, 


Ic  &  f  HUUBBB  la  Dm.  ft  Am.  Digs.  UOT  te  date, 
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j  IT,  b;  A  diBohMKe  fn  liankniptcy,  may 
ba  revived  bf  a  new  promise,  made  Id  the 
Interim  between  the  adjudication  and  the 
diacharge. 

'Fia.  Not 

BANKBUProT  «  314')  —  Pbovablb  Dmm 

— TlMB    OF    GONTRACTINO. 

4.  DebtB  founded  upon  open  account  or 
open  contract,  erpresB  or  implied,  which  are 
provable  under  the  bankrupt  act  of  July 
1,  less,  S  63tt,  cl.  4,  include  only  auch  M 
existed  at  the  time  of  the  flling  of  the  peti- 
tioii  in  bankruptcy. 

[Bd.  Note-'-For  othsr  cmbb,  le*  Bankruptcr, 
Cent.  Dlff.  I)  489-471.  tTi,  4S3-13T.  48S,  <iO:  Dec. 
Dig.  1  JH.-] 

Bankroptot    (S    887*)    —    Compositioh 
With    Cbeditobs. 

6.  A  bankrupt  may  use  hit  credit  to  ac- 
quire the  moner  required  for  the  purpoBea 
of  a  CMnposition  offered  conformably  to 
the  bankrupt  act  of  July  1,  1B9S,  §  12,  to 


Argued   end   submitted   January   T,    1013. 
Decided  February  24,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  afSrmed  a  judgment  of  the  City 
Court  of  Birminghanj,  in  that  sUte,  in 
favor  of  plaiotiffs  in  an  action  upon  a  debt 
which  defendant  claims  is  barred  by  hU 
discharge  in  bankruptcy.     ARirmed. 

Bee  same  case  below,  171  Ala.  401,  54 
Bo.  BS4. 

The  facta  are  stated  In  the  opinion. 

Mr.  Oscar  R.  Hundley  for  plaintiff  in 

Mr.  Sftmnel  A.  Fntman  for  defendants 


P   'Mr.  J 


■.  Justice  Pitney  delivered  the  opinion 
of   the   court: 

Defendants  in  error  sued  plaintiff  in  error 
November  22,  1007,  in  the  city  court  of 
Birmingham,  Alabama,  declaring  upon  the 
common  counts  for  moneys  due  December 
10,  1906,  and  February  IS,  IBOB,  and  by  an 
amendment  declared  upon  a  promissory  note 
for  about  (250,  which  was  a  part  of  a 
claim  of  the  defendanU  in  error  that  ante- 
dated the  bankruptcy  of  the  plaintiff  in 
error.  The  defendant  (now  plaintiff  in 
error)  pleaded  that  on  November  22,  IBOS, 
§  he  filed  in  the  district  court  of  the  United 
•States' for  the  northern  district  of  Ala- 
bama, his  petition  in  bankruptcy ;  that 
said  court  had  jurisdiction  of  said  bank 
ruptcy  proceedings,  and  duly  adjudicated 
him  a  bankrupt  on  that  date;  that  suhae- 
quently  be  offered  a  composition  to  hii 
erediton,  and  the  offer  was  accepted  and  a 
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composition  made  in  aald  proceedings  and 
duly  confirmed  by  said  district  court  Feb- 
ruary B,  1006,  a  certified  copy  of  the  decree 
of  confirmation  being  attached  to  and  made 
a  part  of  the  plea;  that  the  plaintiffs  were 
then  creditors  of  the  bankrupt,  and  as  such 
accepted  the  offer  of  composition  and  were 
paid  a  dividend  thereon;  that  the  claim 
sued  on  herein  is  a  part  of  and  was  in- 
cluded in  said  claim  on  which  said  dividend 
was  paid,  and  the  claim  herein  is  barred 
by  said  proceedings  and  discharged  by  said 
composition.  The  plaintiffs  replied,  (a) 
that  on  January  1,  1006  (which  date  was 
after  the  adjudication  and  before  the  dis- 
charge], defendant  promised  that  if  plain- 
tiffs would  lend  him  $500  for  use  in  paying 
the  coniideratlon  of  a  composition  with 
his  creditors  in  said  bankruptcy  proceed- 
ings, he,  defendant,  when  said  composition 
was  confirmed,  would  pay  plaintiffs  the  bal- 
ance of  the  demand  sued  on,  after  deduct- 
ing therefrom  plaintiffs'  share  of  the  con- 
sideration of  such  composition;  nnd  plain- 
tiffs averred  that  they  accepted  defendant's 
■aid  offer  and  promise,  and  did  so  lend  him 
the  said  sum  of  SfiOO  for  the  said  purpose; 
and  (b)  for  further  replication,  tliat  after 
the  filing  of  defendanta'  said  petition  in 
bankruptcy,  and  after  he  bad  been  adjudged 
a  bankrupt,  defendant  promised  plaintiffs 
that  he  would  pay  what  he  owed  them,  be- 
itg  the  same  demand  sued  on  herein,  when 
his  composition  in  bankruptcy  was  con- 
firmed, and  that  plaintiffs  accepted  said 
promise.  To  these  replications  tlie  defend- 
ant demurred.  The  city  court  overruled 
the  demurrers  and  proceeded  to  a  trial  ol 
'.a  of  fact,  which  resulted  in  favor 
of  the  plaintiffs  upon  both  the  common  _ 
counts  and  the  note.  The  defendant  ap-9 
pealed'to  the  supreme  court  of  Alabama,* 
which  affirmed  the  judgment.  171  Ala.  401, 
64  So.  654.  Whereupon  he  sued  out  the 
present  writ  of  error. 

The  case  is  brought  here  under  3  'OB, 
Rev.  Stat.  (U.  S.  Comp.  Stat  1901,  p.  675), 
the  contention  being  that  a  right  or  im- 
munity set  up  and  claimed  by  the  plaintiff 
in  error  under  the  Federal  bankruptcy  act 
was  denied  by  the  state  court.  Bee  Linton 
V.  Stanton,  12  How.  423,  13  I^  ed.  lOGO; 
Mays  V.  Fritton,  131  U.  S.  exit,  Appx.  and 
21  L.  ed.  127;  Hill  v.  Harding,  107  U.  8. 
B31,  27  L.  ed.  403,  2  Sup.  Ct.  Rep.  404: 
Rector  v.  City  Deposit  Bank,  200  U.  S, 
405,  50  L.  ed.  527,  28  Sup.  Ct.  Rep.  280. 

It  is  not  contended  that  the  record  im- 
ports a  secret  or  fraudulent  agreement  be- 
tween the  bankrupt  and  the  plaintiffs  at  the 
eipenee  of  other  creditors.  The  state  court 
construed  the  replications  as  not  averring 
secrecy  or  fraud,  saying  (171  Aia.  408): 
"That  an  advantage  accrued  to  olaintiffs 
1  Dee.  A  Am.  Dl«*.  1W1  to  date.  *  Rant  ladem 
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tM  the  result  of  the  loan  is  trae;  but  that 
it  cuBe  BH  a  reault  of  fraud,  eoUusion,  or 
extortion,  c«nnot  be  rend  from  th«M  rep- 
lication!. Od  the  eoTitrary,  the  ajlvantage, 
•o  far  as  the  pleadings  show,  nas  the  regult 
of  the  advancement  made  hy  waj  of  the  loan 
deacribed.  Ibere  i«  nothing  in  the  replica- 
tioiw  on  nhich  to  rest  a  eoneluslon  that 
anything  other  than  the  loan  induced  the 
promiw  relied  on  for  recovery  iiere." 

Thia  construction  of  the  pleading!  ie  not 
diaputed  here.  We  therefore  are  not  in  thia 
«aM  concerned  with  the  general  equitable 
principle  that  composition  agreements  are 
InTalid  if  based  upon  or  procured  by  a 
•ecret  arrangement  with  one  or  more  favored 
creditors,  in  violation  of  the  equality  and 
reciprocity  upon  whiefa  such  an  agree- 
ment is  avowedly  baaed.  Story,  Eq.  Jur, 
nh  sd.  SS  378,  379;  Clarke  v.  White,  IS 
P«t.  ITS,  1D9,  9  L.  ed.  1046,  1Q3S;  Wood 
▼.  Barker,  L.  R.  1  Eg.  139,  33  L.  J.  Ch. 
N.  S.  278,  11  Jur.  N.  8.  905,  13  L.  T.  N.  S. 
318,  14  Week.  Rep.  47;  McKewan  v.  San- 
derson, L.  R.  £0  Eq.  AG,  44  L.  J.  Ch.  N.  S. 
■447,  82  L.  T.  N.  S.  385,  23  Week.  Rep.  807 ; 
BisMll  V.  Jonea,  L.  R.  4  Q.  B.  49.  9  Best 
A  S.  884,  38  L.  J.  Q.  B.  N.  3.  2,  19  L.  T. 
N.  S.  £S2,  17  Week.  Rep.  49;  Ex  parte 
Nicholson,  L.  B.  6  Ch.  332,  22  L.  T.  N.  S. 
£86,  IB  Week.  Bep.  411;  Crosslev  v.  Moore, 
40  N.  J.  L.  27,  34;  Feldman  v.  Gamble,  26 
N.  J.  Eq.  494;   Dieka  v.  Andrews.  132  Ga. 

I  601,  804,  64  8.  £.  78S.  16  Ann.  Ctts.  1070. 

•    *Of   the   questions   raised,   only   three   de- 
•erve  notice. 

(J)  It  is  contended  that  the  transaction 
•et  «p  in  the  former  of  the  two  replications 
mentioned  was  in  violation  of  the  prohibi- 
tion of  S  20b,  cl.  B  at  the  bankruptcy  act 
(30  6tat.  at  L.  chap.  641,  pp.  544,  554, 
U.  8.  Comp.  Stat.  1901,  pp.  341S,  3433), 
which  declares  that  "a  person  shall  be  pun- 
lafaad,  by  imprisonment  for  a  period  not  to 
exceed  two  years,'  upon  conviction  of  the 
offense  of  having  knowingly  and  fraudulent- 
ly .  .  .  extorted  or  attempted  to  extort 
any  money  or  property  from  any  person  as 
a  consideration  for  acting  or  forbearing  to 
act  in  bankruptcy  proceedings."  It  ia  sufH- 
eient  to  any  that  we  are  unable  to  see  in 
this  record  anything  of  extortion  or  at- 
tempted extortion. 

(2)  It  is  contended  as  to  both  replica- 
tion* that  although  a  debt  barred  by  dis- 
charge in  bankruptcy  may  be  revived  by  a 
new  promise  made  after  the  discharge,  this 
cannot  be  done  by  a  new  promise  made  in 
the  interim  between  the  adjudication  and 
tko  discharge. 

It  la  asttled.  however,  that  a  discbarge, 
while  r«Ieaaing  the  bankrupt  from  legal  Ifa- 
olllty  to  pay  a  debt  that  was  provable  in 
tha  bankniptey,  Imnt  bim  under  4  moral 


obligation  that  is  sufficient  to  cupport  a 
new  promise  to  pay  the  debt,  And  in 
reason,  as  well  as  by  the  greater  weight 
of  authority,  the  date  of  the  new  promise 
is  Immaterial.  The  theory  is  that  the  dis- 
charge destroys  the  rsmedy,  but  not  tha 
indebted nesi ;  that,  generally  speaking,  it 
relates  to  the  inception  of  the  proceedings, 
and  the  transfer  of  the  bankrupt's  estate 
for  the  benefit  of  creditors  takes  effect  a* 
of  the  same  time;  that  the  bankrupt  be- 
contei  a  free  man  from  the  time  to  which 
the  discharge  relates,  and  is  as  competent 
to  bind  himself  by  a  promise  to  pay  an 
antecedent  obli^tion,  which  otherwise 
would  not  be  actionable  because  of  the  dis- 
charge, as  ha  is  to  enter  into  any  new  en- 
gagement. And  so,  under  other  bankrupt 
acts,  it  has  been  commenlj  held  that  a . 
promise  to  pay  a  provable  debt,  notwitb-9 
standing  the  diBcharge,*is  as  eCfeetual  when* 
made  after  the  filing  of  the  petition  end 
before  the  discharge  as  if  made  after  the 
discharge.  Kirkpatrick  t.  Tatteraall,  13 
Moes.  t  W.  768,  1  Car.  t  K.  677,  14  L.  J. 
Exch.  N.  8.  200,  9  Jur.  214;  Otis  v.  Gazlin, 
31  Me.  660;  Hornthal  v.  McRse,  67  N.  C. 
21;  Fralej-  v.  Kellv,  67  N.  C.  78;  Hill  *. 
Trainer,  49  Wis.  637,  S  N.  W.  028;  Knapp 
T.  Hoyt,  57  Iowa,  59],  42  Am.  Rep.  89,  10 
N.  W.  926;  Lanagin  t.  Nowland,  44  Ark. 
84;  Wiggin  V,  Hodgdon,  83  N,  H.  39;  Oriel 
T.  Solomon,  82  Ala.  85,  80  Am.  Rep.  738, 
2  So.  322;  Jersey  City  Ins.  Co.  v.  Archer, 
122  N,  Y.  376,  25  N.  E.  338. 

Our  attention  is  not  called  to  any  de- 
cision in  point  arising  under  the  present 
bankruptcy  act;  but  we  deem  it  clear  that 
the  same  rule  should  be  applied.  If  there 
is  any  distinction  between  this  and  former 
acts  that  would  require  a  different  rule,  it 
must  arise  from  the  time  to  which  the  dis- 
charge is  made  to  relate.  As  to  this,  i  17 
of  the  act  of  1898  declares  that  "a  discharge 
In  bankruptcy  shall  release  a  bankrupt 
from  all  his  provable  debts,"  with  certain 
exceptions  not  now  pertinent.  For  the  defi- 
nition of  "provable  debts"  wa  are  referred 
to  i  03,  which  is  set  forth  in  full  in  tbe» 
margln-t     Of  the  several 'classea  of  liabll-* 

tSec.  63.  Debts  which  may  be  proved. — a. 
Debts  of  the  bankrupt  may  be  proved  and 
allowed  against  his  estate  which  are  (1) 
a  fixed  liability,  as  evidenced  by  a  judg- 
ment or  an  instrument  in  writing,  abao- 
lutely  owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon  which 
would  have  been  recoverable  at  that  date, 
or  with  a  rebate  of  interest  upon  such  as 
wem  not  then  payable  and  did  not  bear  in- 
terest; (2}  due  as  costs  taxable  against 
on  Involuntary  bankrupt  who  was,  at  the 
time  of  the  Sling  of  the  petition  againit 
bIm,  plaintiff  In  a  eanie  of  oetioa  wblok 
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ities,  tboie  in  eUnses  1,  2,  and  3  are  tn 
terms  described  as  existing  at  ot  before  the 
filing  of  the  petition.  Clause  6  relates  to 
liabilities  "founded  upon  provable  debts  re- 
duced to  judgment  after  the  filing  of  the 
petition,"  etc.;  plainly  meaning  that  they 
ftrose  before  its  filing.  Clause  4  describes 
■imply  debts  that  are  "founded  upon  an 
open  account,  or  upon  a  contract,  eipresi 
or  implied,"  not  in  terms  referring  to  the 
time  of  the  inception  of  the  Indebtedness. 
But,  reading  the  wliole  of  §  63,  and  con- 
sider ing  it  in  connection  with  the  spirit 
and  purpose  of  the  act,  we  deem  it  plain 
that  the  debts  founded  upon  open  account 
er  upon  contract,  express  or  implied,  tliat 
are  provable  under  g  63a,  cl.  4  include  only 
•uch  aa  existed  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy.  This  court 
in  effect  adopted  that  construction  when,  in 
promulgating  the  General  Orders  and  Forme 
in  Bankruptcy,  189S,  under  the  authority 
conferred  by  8  30,  a  form  of  discharge  was 
prescribed  (Forms  in  Bankruptcy,  No.  69], 
by  which  it  is  ordered  that  the  bankrupt 
"be  discharged  from  all  debts  and  claims 
which  are  made  provable  by  said  acts 
ftgainat  hie  estate,  and  which  existed  on  the 

—  day  of  ,  A.  n.  ,  on  which 

day  the  petition  for  adjudication  was  filed 
him;  excepting  such  debts  as  are  by  law 
excepted  from  the  operation  of  a  discharge 
in  bankruptcy."  And  the  forms  prescribed 
(or  proof  ot  debts  all  declare  that  the  In- 
debtedneu  existed  "at  and  before  the  filing 
of  the  said  petition."  Forms  31  to  3S, 
inolusive.  The  General  Orders  and  Forms, 
etc.,  are  to  be  found  in  172  U.  S.  TOO-704, 
«  L.  ed.  1217,  1218,  18  Sup.  Ct.  Rep.  ixxii. 
-XXXV.;  32  C.  C.  A.  Ixvi.-liix.,  S9  Fed.  xlii.- 
Zlv.;  3  Foster,  Fed.  Pr.  4th  ed.  2S26,  2569, 
26TZ. 

The  view  above  expressed  as  to  clause  4 

?«f  I  flSa  is  the  same  Uiat  has  been  generally 
adopted  in  the  Federal  district  courts.  Re 
Burlca,  104  Fed.  326;  Re'Swift,  SO  C.  C.  A. 


would  pass  to  the  trustee,  and  which  the 
trustee  declines  to  prosecute  after  notice; 
(3)  fonnded  upon  a  claim  for  taxable  costs 
tncmred  in  good  faith  bf  a  creditor  before 
the  filing  of  the  petition  in  an  action  to 
recover  a  provable  debt;  (4)  founded  upon 
an  open  account,  or  upon  a  contract,  ex- 
press or  implied;  and  (S)  founded  upon 
provable  dehts  reduced  to  judgments  after 
the  filing  of  the  petition  and  before  the  con- 
sideration of  the  bankrupt's  application  for 
a  discharge,  less  costs  incurred  and  in- 
terests accrued  after  the  filing  of  the  peti- 
tion and  up  to  the  time  of  the  entry  of  such 
Jndgments. 

b.  Unliquidated  claims  against  the  bXnb- 
rupt  may,  pursuant  to  application  to  the 
court,  be  liquidated  in  such  manner  as  it 
•hall  direct,  and  mHT  thereafter  be  proved 
•nd  allowed  against  his  estate. 


264,  112  Fed.  S16,  331 ;  Re  Adanu,  130  Fed. 
381;  Coleman  Co.  v.  Withoft,  195  Fed.  E50, 
2B2;  and  see  Re  Roth,  31  L.R.A.(K.S.)  270, 
104  C.  C.  A.  649,  181  Fed.  667,  67S. 

And  so,  upon  the  whole  matter,  we  eoB- 
elude  that  under  the  present  act  an  expresi 
promlae  to  pay  a  provable  debt  is  good 
although  made  after  the  filing  of  the  pe- 
tition and  before  discharge. 

3.  What  has  been  said  disposes  at  the 
same  time  of  the  contention  that  the  prom- 
ises set  up  in  the  two  replications  under 
consideration  were  discharged  by  the  con- 
firmation of  (he  composition.  As  these  obii- 
gstions  were  entered  into  after  the  adjudi- 
cation of  bankruptcy,  they  were,  of  course, 
not  provable  under  g  S3;  and  only  provabl* 
debts  aro  discharged. 

With  respect  to  the  money  loaned  to  the 
bankrupt  for  use  in  paying  the  considera- 
tion of  the  composition,  it  is  perhaps  worth 
while  to  remark  that  3  12  of  the  act,  in 
prescribing  the  time  and  mode  of  offering 
terms  of  composition,  plainly  contemplates 
that  a  composition  in  money  may  be  offered, 
and  expressly  prescribes  that  an  application 
for  the  confirmation  of  a  composition  may 
be  made  after,  but  not  before,  "the  con- 
sideration to  be  paid  by  the  bankrupt  to  bis 
creditors,  and  the  money  neeassary  to  pay 
all  debts  which  have  priority,  and  the  cort 
of  the  proceedings,  have  been  deposited  in 
such  place  as  shall  be  designated  by,  and 
subject  to  the  order  of,  the  judge."  And 
the  same  section  provides  that  "upon  the 
confirmation  of  a  composition  the  considera- 
tion shall  be  distributed  as  the  judge  shall 
direct,  and  the  case  dismissed." 

The  act,  of  course,  contemplate*  thkt  the 
bankrupt  may  acquire  the  money  required 
for  the  purposes  of  the  composition  by  the 
use  of  his  credit. 

Judgment  affirmed. 


(Itr  V.  8.  KE.) 
NORTHERN   PACIFIC   RAILWAT    COM- 
PANY, Mercantile  Trust  Company,  HMirj 
Yeackel   and   Flora   Yea^kei,   His   Wife; 
Wilbur  S.  Badley   and   Florence  Badley, 

His  Wife;   C.  D.  Wise  and  Wia^ 

His  Wife;   and  R.  D.  McCulIy,  Appta., 

UNITED  STATES  OF  AMERICA. 

BorifDAnm    (I    S*)— Of   Ihdian    Rxsn- 

vATioir  —  Loc*TiTK  Galu  —  MouNTAiir 

lUnai.  _ 

1.  The  conspieunusness  as  a  landmark  af 

the  main  rtdge  of  the  Cascade  mountalna 

requires,  when  determining  the  houndarle* 

of  the  Yakima  Indian   Reservation,  whteh 

are  defined   in  the  treaty  of  June  9,   1S5S 

(12  Stat,  at  L.  951),  as  beginning  at  the 

junction  of  the  Yakima  and  Attahnam  Hv- 

ers,  and  proceeding  westerly  to  the  forks  of 

the  latter,  and  along  its  southern  tributaiy 
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to  tbe  Curade  mountains,  thence  "eouthert; 
along  the  main  ridge  of  aaid  mountains, 
passing  south  and  east  of  Mount  Adams,  to 
tbe  epur  whence  flows  the  waters  of  the 
Klickitat  and  Pisco  rivers,"  thence  down 
said  spur,  following  certain  divides,  to  the 
Takima  river,  thenee  ap  that  river  to  the 

Elace   of  begioning,   that   such   main   rtdge 
B  deemed  the  w^tera  line  of  the  re^erva- 


marks  in  tbe  aorthem  and  southern  bound- 


Public  X-ands  (!  138*>— Hbsbkvations  — 
Railboau  Land  Grants  —  Bona  Fidi 

PuaCHASEBS    OB    SBTTLEBfl. 

2.  The  Northern  Paciflc  Railroad  Com- 
panjr  and  its  successor,  or  their  respective 
Tcndees  of  lands  which  were  patented  In 
tba  mistaken  belief  that  they  were  public 
lands  granted  to  the  railroad  com  pan  j*  by 
tbe  act  of  Jul;  2,  1804  (13  Stat,  at  L. 
BBS,  chap.  217),  while  in  fact  they  foimed 
a  part  of  the  Yakima  Indian  Reservation, 
under  tbe  treaty  of  June  9,  1S55,  with  the 
Yakimas,  are  not  entitled  to  the  protection 
accorded  t^  the  act  of  March  2,  1896  (29 
Stat,  at  L.  42,  chap.  39,  U.  S.  Comp.  Btat. 
leOl,  p.  1603),  S  ],  or  the  act  of  December 
ei,  1904  (33  Stat,  at  L.  695,  chap.  22),  to 
bona  fide  purchasers  or  settlers. 

[Dd.  Note.— Pot  other  esses,  see  Public  Lands. 
Cant.  Die  SU:    Dec.  Dig.  }  13S.*] 

Public  Lands  (|  120*)  —  Limit atiou  or 
Actions— Suit  to  Canckl  Patent. 
S.  The  defense  of  the  statute  of  limitar 
ttons  under  th«  act  of  March  3,  1S91  (20 
Stat,  at  L.  1003,  chap.  S59,  as  amended, 
20  6Ut.  at  L.  109B,  chap.  561,  U.  B.  Comp. 
SUL  1601,  p.  1531),  3  8,  is  not  avsilable 
in  a  suit  brought  b;  tbe  United  States  to 
annul  patents  issited  in  the  mistaken  be- 
lief that  the  IsJids  were  granted  to  the 
Northern  Pacifle  Railroad  Company  by  the 
act  of  July  2,  1864,  while  in  fact  tbey 
formed  part  of  tbe  Yakuna  Indian  Reserra- 
tion,  under  the  treaty  of  June  9,  195S, 
witfa  the  ifakimas. 

(Bd.  Note.— For  other  cBSea.  eea  Public  Liaodi, 
Gent.  DIf.  H  312-3%;    Dec.  Die  1  UO.*] 

[No,  600.] 

Argued   January   8  and  0,   1B13.     Decided 

FebnutTT  24,  1&I3. 

APPEAL  from  the  United  States  Circuit 
Conrt  of  Appeals  for  the  Ninth  Cir- 
enit  to  review  a  decree  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  Eastern 
District  of  Washington,  annulling  patents 
issued  under  the  supposed  authority  of  a 
railroad   land  grant.     Affirmed. 

See  same  ease  below,  112  C.  C  A.  SG9, 
Ml   Fed.  047. 

The  tacts  are  stated  in  the  opinion. 

Ueesrs.  Charles  Donnelly  and  Charles 
W.   Bunn   for   appellants. 

Assistant  Attorney  General  Knaebel  and 
Mr.  S.  W,  Williims  for  appellee. 


Mr.  W,  V,  Tanner,  Attorney  General  of 
Washington,  and  Mr.  R,  E.  Campbell,  As- 
sistant Attorney,  for  the  state  of  Wash- 
ington. 


Bill  in  equity  by  the  United  SUtcs  to 
annul  patents  issued  May  10,  1895,  and 
January  6,  1806,  to  the  Northern  Pacific 
Railroad  Company,  and  March  5,  1001,  and 
January  4,  1904,  to  its  succeasor,  the  North- 
em  Pacific  Railway  Company,  (or  certain 
described  lands.  The  foundation  of  the  bill 
is  that  the  patents  were  issued  hy  mistake 
.as  public  lands  granted  to  the  railroad  com- 
pany under  the  act  of  Congress  dsted  Jul; 
2,  1804  (13  Stat,  at  L.  365,  chap.  217),  the 
lands  actually  being,  it  is  alleged  by  the 
government,  part  of  the  Yakima  Indian 
Reservation  under  a  treaty  with  the  Yaki- 
mas of  June  0,  1855  (12  Stat,  at  L.  051), 
ratified  March  8,  1859,  and  proclaimed  by 
tbe  President  April  18,  1859. 

There  is  no  question  made  of  the  title  of 
the  railroad  and  railway  companies,  or  of 
their  respective  vendees,  other  than  as  the 
lands  fall  within  or  without  the  reservation. 
If  they  were  within  the  boundaries  of  the 
reservation,  they  were  lands  of  the  Indians; 
otherwise,  public  lands  of  the  United  States, 
and  passed  to  the  companies,  respectively, 
under  tbe  act  of  Congreas  and  tbe  patents 
issued  in  pursuance  thereof. 

The  question  then  is.  What  were  the 
boundaries  of  the  reservstioni  or — to  use 
the  present  tense  as  the  more  convenient— 
wbat  are  the  boundaries  of  the  reservationT 

By  article  1  of  the  treaty  the  Indians 
ceded,  relinquished,  and  conveyed  to  the 
United  States  a  tract  of  land  which  was 
explicitly  described,  reserving  by  article  2, 
from  the  tract,  the  land  Included  within 
the  following  boundaries:  E 

'Commencing  on  the  Yakima  river,  at  the* 
mouth  of  the  Attahnam  river;  tbence  west- 
erly along  Bald  Attahnam  river  to  the 
forks;  thence  along  the  southern  tributary 
to  the  Cascade  mountains;  thence  southerly 
along  the  main  ridge  of  said  mountains, 
passing  south  snd  east  of  Mount  Adams, 
to  the  spur  whence  flows  the  waters  of  the 
KlickiUt  and  Pisco  rivers;  thence  down 
said  spur  to  the  divide  between  the  waters 
of  said  rivers;  thence  along  said  divide  to 
tbe  divide  separating  the  waters  of  the 
Sataas  river  from  those  flowing  into  the  Co- 
lumbia river;  thence  along  said  divide  to 
tbe  main  Yakima,  E  miles  below  the  mouth 
of  the  Satass  river;  and  thence  up  tbe 
Yakima  river  to  the  place  of  beginning. 

All  of  this  tract,  it  Is  proviilei,  "shall 
be  set  apart,  and,  so  far  ns  ncccsssry,  sur- 
veyed  and   marked   out,   (or   the   excluaiye 
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ute  »nd  beoeflt"  of  the  Indiani,  «■  ui  In- 
diu  re»erT&tioD. 

It  will  be  observed  thftt  the  calU  in  tlie 
description  of  the  tract  referred  are  rery 
eonfldeiit,  and  iMin  to  assurs  oertaintj  t^ 
prominent  and  unmistakable  natural  monu- 
ments. Controversies,  howevar,  almost  im- 
mediately aroK,  the  Indians  contending  for 
one  location  of  the  calls  and  enterpriiing 
settlers  contending  for  another.  Tha  Inte- 
rior Department  ordered  a  survey,  which 
WM  made,  And  which  is  known  in  this  rec- 
ord as  the  Schwartz  survey.  Upon  this  the 
title  of  appellants  depends.  The  discontent 
of  the  Indians  continued  and  another  sur- 
Tey  was  ordered  by  the  Interior  Depart- 
ment to  be  made  by  E.  C.  Barnard.  Thfa 
•nrvey  is  the  foundation  of  the  bill  and  of 
the  contention  of  the  government.  It  was 
made  and  reported  to  the  Interior  Depart- 
ment with  a  map  delineating  the  exterior 
boundaries  of  the  reservation.  This  report 
was  transmitted  to  the  Speaker  of  the 
Honse  of  Representatives  with  a  draft  of  a 
bill  granting  authority  for  the  detail  by 
the  Secretary  of  the  Interior  of  an  Indian 
S  insiwctor  to  negotiate  an  agreement  with 
*  the  rndiana  for  the*  adjustment  of  their 
claim  for  the  lands  embraced  in  the  tract 
claimed  by  them,  containing  803,837  acres, 
as  shown  by  the  Barnard  report;  that  is, 
for  lands  without  the  Schwarti,  but  within 
the  Barnard,  survey. 

In  pursuance  of  the  recommendation  of 
the  Secretary  of  the  Interior,  Congresa,  on 
December  21,  1904,  enacted  the  statute 
quoted  in  the  margin.f 

After  the  passage  of  the  act  the  govern- 
ment demanded  a  reconveyance  of  the  lauds, 
which  was  refused.  This  suit  was  then 
brought. 

The  controversy  in  the  ease,  therefore, 
turns  upon  which  of  the  surveys,  Schwartz's 
or  Barnard's,  correctly  marks  the  bonnda- 
ries  of  the  reservation.  Tha  difference  in 
the  surveys  amounts  to  293,837  acres.  The 
end  ent«red  a  decree  canceling  the  patents. 
circuit  court  accepted  the  Barnard  survey 


Oct.  Tebu, 


Hie  decree  waa  wMviMd  by  tlw  drenit  eourt- 
of  appeals.  112  C.  a  A.  SSQ,  ISI  Fed.  e47.| 
*Tbe  special  CDntroversy  In  the  ease  is  the* 
location  of  the  western  boundary  of  the 
reservation.  But,  aa  partly  determinativs 
of  that,  the  western  point  of  the  northern 
boundary  must  be  considered.  Tlie  north* 
ern  boundary  of  the  reservation  eommeneaa 
at  the  junction  of  the  Yakima  and  Attah- 
nam  rivers  and  proceeda  to  the  forks  of 
the  latter,  and  along  Its  southern  tributary 
to  the  "Cascade  mountains."  What  coosti- 
tutes  the  Cascade  mountains  is  the  first 
serious  dispute  in  the  case.  The  appellants 
contend  that  the  mountains  are  given  loe*- 
tion  by  the  termination  of  the  southern 
tributary  of  the  Attahnam  river.  In  other 
words,  the  headwaters  of  that  tributary 
mark  the  Cascade  mountains.  But  the  next 
call  is  to  be  considered.  By  that  call  tb» 
line  is  to  run  "southerly  along  the  main 
ridge  of  said  mountains;"  and,  as  said  by 
the  circuit  court,  the  line  must  reach  tha 
main  ridge  to  run  southerly  along  it.  The 
court  erred,  appellants  contend,  by  assum- 
ing that  the  treaty  makers  meant  to  desig- 
nate the  main  ridge  of  the  monntatns  in* 
stead  of  a  ridge  at  the  mountains.  W* 
cannot,  of  eourae,  reprodnoa  all  of  the  ar- 
j;ument  of  counsel.  It  is.  In  effect,  that 
the  treaty  makers  meant  what  they  said, 
that  their  knowledge  was  not  imperfect, 
that  they  knew  where  the  waters  of  the 
Atlahnam  river  terminated,  and  they  turned 
south  from  there  along  "that  ridge  of  thosa 
mountains"  in  which  ttiey  found  themselves. 
Assuming  this.  It  is  said,  "every  diDieulty 
in  following  the  calls  of  the  treaty  st  once 
disappears."  But  the  difCculties  do  not  dis- 
appear; they  multiply,  and  mountains  and 
rivers  appear  to  conflict  in  their  testimony. 
The  next  call  must  be  changed  to  be  ao- 
cammodated  to  counsels'  view.  That  sail, 
in  full,  is  this:  "Thence  southerly  along 
the  main  ridge  of  said  mountains  [Cascade 
mountains],  passing  south  and  east  of 
Mount  Adams,  to  the  spur  whence  flows  tba 
waters  of  the  Klickitat  and  Pisco  rivera." 


tSec.  ].  That  the  Secretary  of  the  In- 
terior t>e,  and  he  la  herel^,  autboriied  and 
directed,  as  hereinafter  provided,  to  sell  or 
dispose  of  unallotted  lands  embraced  in  the 
Yakima  Indian  Beservation  proper,  in  the 
state  of  Washington,  set  aside  and  establish- 
ed by  treaty  with  the  Yakima  Nation  of 
Indians,  dated  June  nine,  eighteen  hundred 
and  fifty-five:  Provided,  That  the  claim  of 
said  Indians  to  the  tract  of  land  adjoining 
their  present  reservation  on  the  west,  ex- 
elnded  by  erroneous  boundary  survey,  and 
eontainfng  approximately  two  hundred  and 
nine^-tlirM  thousand,  eight  hundred  and 
tUrfy-aeven  acres,  according  to  the  findlnga, 
«f|^  axaraisation  of  Mr.  E.  C.  Banuu^, 
topographer  of  tha  Qeologlaa]  Snrvey,  ap- 


proved by  the  Secretary  of  the  Interior 
April  seventh,  nineteen  hundred,  is  hereby 
recognized,  and  the  said  tract  shall  b«  re- 
garded as  a  part  of  the  Yakima  Indian  Reser- 
vation for  tee  purposes  of  this  act:  Provid- 
ed further,  That  where  valid  rights  hava 
been  acquired  prior  to  March  fifth,  nineteen 
hundred  and  four,  to  lands  within  said  tract 
by  bona  fide  settlers  or  purchasers  under  tha 
public  land  laws,  such  rights  shall  not  ba 
abridged,  and  any  claim  of  said  Indians  to 
these  lands  is  hereby  declared  to  be  fully 
compensated  for  by  the  expenditure  of  mon- 
ey heretofore  made  for  their  benefit,  and  in 
the  construction  of  irrigation  works  on  tha 
Yakima  Indian  Reservation.  [33  Stat,  at 
L.  MB,  ahap.  £2.] 
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IConnwI  w«nld  atrike  out  the  coram*  after 
a  word  "mountains"  and  tbe'conunft  ktter 
the  word  "Adami,"  Mwrting  then  the  main 
ridge  to  b«  that  which  pawes  (pawing) 
Muth  and  east  of  Mount  Adatna  to  the  apur 
whence  flowa  the  waters  af  the  Klickitat  and 
Piaeo  riven.  In  other  (vorda,  the  call  pri- 
marily locates  and  defJnes  tlie  ridge,  and 
not  th«  boundar;  line.  And  so  change  the 
call,  it  !■  further  sEvid,  and  there  ia  Intelli- 
gible eontinuitj  between  it  and  the  next 
call,  which  reads,  "thence  down  said  spur 
whence  flows  the  waters  of  the  Klickitat 
and  Pisco  rivers)  to  the  divide  between  the 
water*  of  said  rivers."  Punctuation,  it  ma; 
be  admitted,  is  a  faltible  standard  of  the 
meaning  of  a  statute  (Ening  v.  Burnet,  V. 
Pet.  tl,  64,  B  L.  ed.  621,  630;  Hammock 
V.  Farmers'  Loan  &  T.  Co.  lOS  U.  B.  77, 
64,  86,  26  L.  ed.  ]111,  1113,  1114).  It  is, 
however,  not  without  force,  and  in  the  pres- 
ent caae  the  location  of  the  commas  is  con- 
sistant  with  the  purpose  of  limpl;  mnrking 
the  course  of  the  boundary  line.  But  even 
without  changing  the  punctuation,  coitnsal 
contend  "that  the  words  'passing  south  and 
east  of  Mount  Adams'  qualify  the  word 
'mountains,'  and  Indicate  which  ridge  was 
Intended;  namelj,  a  main  ridge  (a*  distin- 
guiahed  from  spurs  or  'subdivides')  wbich 
should  pass  south  and  east  of  Mount 
Adams."  We  cannot  assume  a  plurality  of 
main  ridges,  and  that  the  treaty  meant  to 
distinguish  one  from  the  others.  The  moin 
ridge  necessarily  had  a  definite  and  con- 
spicuous individuality  and  needed  no  iden- 
tification. It  is  used  in  article  I  of  the 
treaty  to  mark  the  course  of  the  boundary 
line  of  the  tract  ceded  by  the  Indiana  to 
the  United  States.  The  Indiana  always 
claimed  it  as  the  weatern  boundary  of  the 
rMervation,  and  the  earliest  maps  eon- 
firmed  the  claim.  Schwartz  had  no  diffi- 
culty in  determining  it.  He  did  not  run 
his  line  to  it  because  he  considered  other 
calls  were  more  controlling.  He  was  In  no 
uncertainty  as  to  Its  locution.  It  was 
and  is  a  natural  and  conspicuous  landmark, 
and  was  selected  to  define  the  immense  area 
^  of  land  ceded  by  the  Indians  to  tbe  United 
£  Statea,  and  the  leaser  though  extensive  tract 
*  TVMTTed  hj  them  for  their  own  use.  We 
muat  keep  in  mind  their  situation, — what 
tbey  gave  and  what  they  reserved.  They 
were  not  deeding,  as  the  government  forci- 
bly says,  aerea  or  even  townahips.  They 
gave  up  a  principality.  They  reserved,  it 
la  true,  a  much  lesser  tract,  but  it  was 
natural  and  inevitable  that  "the  greater 
bovndaries  of  natnre"  abould  be  selected 
to  doflna  both.  These  the  Indians  could 
nudantaad  and  estimate.  'The  inferior 
ridgea  or  spur*,  connected  with,  but  leading 
nrmj  from,  the  main  ridge,"  could  not  be 


so  deflnitely  intelligible.  !%•  Indiana  had 
to  be  satisfied.  They  entered  into  negotia- 
tiona  with  the  representative  of  the  govern- 
ment raluotantl:y,  their  chief  testified.  Tbey 
feared  the  encroachments  of  the  white  man. 
Their  feara  were  allayed  by  adapting  the 
treaty  to  their  understanding,  by  delineate 
ing  the  land  they  conveyed  and  the  land 
they  reserved  by  great  and  commanding 
objecta.  Tfaey  have  never  indicated  by  word 
or  act  that  the  main  ridge  was  not  iiugl» 
and  distinct  in  their  minds,  or  that  it  wa» 
at  any  time  confounded  by  them  with  lesser 
ridges.  They  never  have  wavered  in  tbe 
expression  of  their  understanding  and  their 
inaistenca  that  it  constituted  the  weatern 
boundary  of  tbe  reservation,  and  that  ifc 
extended  to  tbe  baae  of  Mount  Adama  on 
the  south.  They  always  had,  aa  «e  shall 
see,  an  intelligible  conception  of  the  western 
boundary  and  its  definition  by  natural  ob- 
jecta. It  is  only  by  regarding  this  under- 
Etanding  and  the  more  prominent  natural 
objects  that  the  calls  of  the  treaty  can  be 
accommodated  to  the  topograpliy  of  the 
country. 

Some  of  the  natural  objecta,  considered 
by  themaelvea,  it  may  be  admitted  support 
the  contention  of  appellants.  The  moat 
important  of  these  Is  that  mentioned  is 
the  6tb  call  of  the  treaty.  According  tO' 
the  4th  call  the  line  runs  aoutherly  utorg 
the  main  ridge  to  the  spur  whence  flow  thfr 
waters  of  the  Klickitat  and  Pisco  rivers, 
and  (6th)  "thence  down  said  spur  to  tft«6 
divide  betmeen  the  loaten'of  taid  river*."" 
(Italics  ours.)  It  was  this  call  wbich  de- 
termined Scbwartz'a  aurvey.  He  knew  that 
the  main  ridge  of  tbe  Cascades  Is  west  ot 
tbe  tributary  of  the  Attahnam  river,  but 
be  put  it  out  of  consideration  or  effect. 
He  regarded  what  he  conceived  to  be  the 
divide  between  the  watera  of  the  Klickitat 
and  Pisco  rivers  as  dominating  all  other 
calls,  althongh  he  was  directed  to  confer 
with  the  agent  at  tbe  Yakima  Agency,  with 
other  white  persons,  and  with  Indians  fa- 
miliar with  the  country,  and  obtain  all  the 
information  possible  and  that  would  tend 
to  a  proper  location  and  establishment,  ac- 
cording to  the  provlBions  of  the  treaty,  of 
the  aection  of  the  boundary  line  be  was 
directed  to  survey.  He  did  not  run  bia 
line  to  the  main  ridge  of  the  mountains, 
because,  as  he  ssid,  he  "could  not  do  it 
irithout  croaaing  the  Klickitat  river,  and 
the  treaty  did  not  call  for  that."  This  was 
his  error.  He  gave  too  much  strength  to 
some  of  the  calls  of  the  treaty  and  against 
other  ealla,  without  attempting  to  give  them 
all  eCTeot  from  a  consideration  of  the  topog- 
raphy of  the  country  and  the  testimony  be 
was  directed  to  take.     In  this  attitude. «J 
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mind  Ii«  made  bis  sarvej  and  seems  to  h&ve 
rejected  eTerTthing  whicli  would  disturb  It. 
We  realize  that  tbcre  is  confusion  in  the 
calls,  Irreconeil ability,  it  maj  be,  from  some 
points  of  TJew;  but  our  effort  most  be  to 
ascertain  and  execute  tbe  intention  of  tbe 
treaty  makers;  and  as  an  element  in  the 
effort  we  have  declared  that  concession 
innat  be  made  to  tbe  understanding  of  the 
Indians  in  redress  of  the  differences  in  the 
power  and  intelligence  of  the  contrecting 
parties.  United  BUtes  *.  Winans,  19B  U. 
6.  871,  49  L.  ed.  1089,  2G  Sup.  Ct.  Rep. 
S62.  Tbe  present  cue  invokes  in  special 
degree  the  principle. 

Am  we  have  seen,  tbeie  were  certain  con- 
splcnons  landmarks  which  would  attract  the 
attention  and  be  intelligible  to  the  under- 
standing of  the  Indians.  Lesser  marks 
would  be  given  no  signifieance.  We  have 
S  already  observed  tbe  importance  In  this  re- 
?  gard  of  the  main  ridge  of  the 'mountains, 
and  It  was  given  emphasis  besides  by  such 
a  conspicuous  object  as  Mount  Adams.  Mr. 
Barnard  testified  that  Qoat  rocks  are  prom- 
inent points  on  the  main  ridge,  and  that 
Indian  Chief  Spencer  told  him  that  tbe 
nortbem  line  extended  westward  from  tbe 
bead  of  the  Attabnam  river  to  a  sharp 
point  east  of  Goat  rocks,  which  point  was 
plainly  visible  and  a  well-marked  feature 
in  tbe  landscape,  and  that  the  boundary 
line  extended  to  a  conical  bump  on  the 
southeast  slope  td  Mount  Adams,  which  is 
well  defined  and  plainly  visible.  Tbe  map 
made  by  the  direction  of  Qovernor  Stevens 
la  IBST,  to  show  the  Indian  reservations  in 
Washington  territory  at  that  time,  and  also 
tbe  White  Swan  map,  show  that  the  north- 
ern boundary  runs  to  the  main  ridge  of 
Uie  mountains. 

Tbe  Stevens  map,  though  vouched  for  by 
him  to  be  accurate,  has  many  inaccuracies, 
as  now  demonstrated  by  a  better  knowledge 
of  the  country,  and  adds  to  the  confusion 
If  we  seek  to  extend  Its  testimony  beyond 
a  conflrmation  of  the  Indians'  claim  that 
Hm  main  ridge  of  the  mountaiRS  is  the 
western  line  of  the  reservation.  By  it  the 
south  fork  of  the  Attahnam  river  ia  made 
to  reach  the  summit  of  tbe  Cascade  far 
west  of  Mount  Adams,  and  the  line  is  run 
thence  for  some  distance  south  on  the  ridge; 
thence  southeasterly  to  the  divide  between 
the  Satass  and  Columbia  rivers.  Tbe  tract 
delineated  is  relatively  narrow  from  north 
to  south,  due  probably,  as  the  government 
aays,  to  a  miBunderstanding  of  the  true 
■ituation  of  the  Satass -Columbia  divide, 
and  a  failure  to  bring  the  west  line  down 
fiie  main  ridge  to  the  southeasterly  slope 
ef  Mount  Adams,  oa  required  by  the  treaty, 
nere  la  anotber  Inoeenraey.  The  map 
■bowa  the  Eliekltat  river  as  beading  west 


of  the  spur  upon  which  Mount  Adams  I* 
represented  as  rising.  The  mistake,  now 
known  to  be  such,  shows  bow  imperfect 
knowledge  of  the  country  was,  and  the  im> 
portance  of  giving  effect  to  the  more  com- 
manding features  of  the  landscape.  S 
'Schwartz  turned  from  tbe  Gist  mile  post? 
sharply  north,  deeming,  aa  we  have  seen, 
the  divide  between  the  waters  of  the  Klicki- 
tat and  Pisco  rivers  as  controlling.  But 
to  the  west  of  the  61st  mile  post  there  is  a 
mountain  called  Grayback,  which  tbe  In- 
dians claim  was  on  the  boundary  line  of 
the  reservation.  Scbwarts  disregarded  it, 
although  he  testified  that  there  was  a  ridge 
running  westerly  from  a  point  a  little  south 
of  the  Gist  mile  post,  terminating  in  the 
Grayback  mountain.  He  did  not  follow  that 
ridge,  he  aays,  because  it  formed  the  divide 
between  the  waters  of  the  Elickitnt  and 
Columbia  rivers  and  did  not  form  the  water- 
shed of  the  waters  flowing  into  the  Satass 
river.  And  yet  Barnard,  considering  the 
calls  of  the  treaty,  and  in  adaptation  of 
them  to  tbe  topography  of  the  country,  fol- 
lowed that  ridge  as  part  of  the  southern 
boundary,  and  in  1B61  it  was  surveyed  a« 
part  of  the  southern  boundary.  The  survey 
Is  called  the  Berry  t  Lodge  survey,  and 
was  made  by  tbe  direction  of  the  superin- 
tendent of  Indian  affairs  for  tbe  territory 
of  WasfaingtoQ.  He  directed  them  to  pro- 
ceed from  the  Yakima  river  westerly  along 
the  divide  between  the  Satass  and  Columbia 
rivers  and  along  the  divide  between  the 
Klickitat  and  Pisco  rivers  until  they  ar- 
rived at  the  source  of  either  the  latter  or 
the  former,  where  they  should  terminate 
the  survey.  He  added;  "Should  you  find 
before  arriving  at  the  source  of  either  of 
these  rivers  that  the  'divide'  has  assumed 
the  character  of  a  perfect  natural  boundary, 
you  will  terminate  your  survey  at  the  point 
where  this  description  of  boundary  Is  at- 
tained." The  plat  of  tbe  survey  indicates 
that  tbe  south  boundary  was  run  to  a  point 
on  or  near  the  Klickitat  river,  and  marks 
that  stream  as  originating  on  the  south 
slope  of  Mount  Adams,  and  fiowing  thence 
southwesterly.  It  also  shon-a  a  tributary 
of  the  Pisco  river  as  beaded  near  the  east 
side  of  the  mountain,  and  a  spur  of  hills 
projecting  between  tbem  southeasterly  to 
meet  the  ridge  eonaUtuting  the  Satass-C»>^ 
lumbia  divide.  The  field  notes  of  the  surveyg 
•are  attached  to  the  government's  brief  and* 
have  this  note;  "South  boundary  only  was 
surveyed,  in  accordance  with  the  instruc- 
tions of  tbe  superintendent.  Tbe  otber 
boundariea  are  defined  naturally."  Some  of 
tT.e  marks  and  posts  of  this  snmy  ware 
found  by  Barnard. 

One  other  piece  of  evidence  needs  only 
to  be  adduced.    Two  Indians,  one  of  thMa 
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ChM  SpeDOST,  h)1d  him  tli&t  In  1860  the; 
accompuiied  certain  govennnent  agents  of 
GoTcrDor  SteveitB  along  the  Boutbern  bound- 
M.TJ  of  the  reserratiDD.  proceeding  along  a 
well-d«flDed  ridge  to  Grajbadt  peak,  npon 
tba  atunmit  of  which  a  marked  wooden  post 
waa  found  net  in  the  ground.  From  there, 
tbe  agents  told  them,  after  sighting  throngh 
mn  instrument  pointed  at  a  conical  hump 
OD  the  lontfaeast  slope  of  Mount  Adams, 
that  the  line  went  straight  to  that  point. 
This  account  was  snbBequently  repeated. 
Chief  Spencer  (it  waa  to  this  chief  that 
Ooremor  Stevens  addressed  himself  in  re- 
gard to  the  Indians  removing  to  the  reserva- 
tiim)  testified  that  Goremor  Stevens  prom- 
ised to  stake  out  the  reservation,  and  that 
•ome  government  men,  while  standing  with 
him  at  tbe  junction  of  an  Indian  trail  on 
*  road  called  tbe  Ooldendale  road,  and 
whicli  is  marked  on  the  Barnard  map  as 
being  between  Mount  Adams  and  Grayback, 
told  him  that  tb«  line  ran  from  one  to  tlie 
other,  and  that  Goat  rocks  would  be  the 
BOrthweat  comer.  He  further  testified  that 
mX  tbe  forks  ol  the  road  and  the  trail  there 
was  a  blazed  tree  on  one  side  and  a  ptio 
of  rocks  on  tiie  other.  The  statement  re- 
Mived  corroboration  from  Barnard,  who 
testified  that  he  discovered  a  blaze  fort; 
jears  old  upon  one  of  two  large  pine  trees 
at  the  place  indicated,  both  of  which  had 
been  anciently  blazed. 

Them  is  evidence  which  may  be  adduced 
in  eorioboration  of  the  testimony  of  the 
respective  witnesses,  hut  we  have  referred 
to  enough  to  indicate  the  character  and 
relative  strength  of  that  which  makes  for 
g  or  against  the  contentions  of  the  parties, 
■  and,  considerabi;  weighingtit,  we  think  it 
eatablisbes  the  correctness  of  the  Barnard 
Burv^.  And  we  have  arrived  at  and  an- 
nounce this  conclusion  with  full  sense  of 
the  weight  which  should  be  given  to  the 
action  of  the  Land  Department  in  approving 
the  Schwartz  survey  and  tbe  issue  of  tbe 
patents.  The  action  of  the  Land  Depart- 
ment is  necessarily  a  strong  consideration. 
But  it  ie  opposed  by  later  action  and  also 
by  congressional  action.  At  any  rate,  the 
Mtion  of  the  Department  has  been  brought 
in  controversy,  and  because  it  may  be  sup- 
ported by  plausible  or  eren  strong  argu- 
ments, it  does  not  follow  that  the  opposing 
el&im  becomes  immediately  so  doubtful  as 
to  determine  judgment  against  It.  On  the 
eontrary,  the  question  must  be  examined 
and  decided  with  due  regard  to  tbe  entire 
■itnation,  keeping  In  mtnd  the  aeUon  of  the 
Dapartment  as  an  element  to  he  considered, 
and  applying  the  rule  of  the  oases  that  It 
•hotild  not  be  disturbed  except  for  reasons 
that  ai«  dear  and  conTtncing;  aasuming, 
wltboat  deciding,  that  the  rule  applies  to  a 


case  in  which  tbe  government  is  proceeding 
in  the  right  of  the  Indians. 

The  court  of  appeals  expressed  the  view 
that  the  rule  that  resolves  doubts  in  favor 
of  the  patent  issued  by  the  United  States 
does  not  apply  fn  such  case,  citing  Leaven- 
worth, L.  4  G.  R.  Co.  V.  United  States,  92 
U.  S.  TS3,  23  L.  ed.  634;  Stewart  v.  United 
States,  £06  U.  S.  185,  61  L.  ed.  1017,  27 
Sup.  Ct  Rep.  631 ;  Minnesota  v.  Hitchcock, 
1S5  U.  S.  373,  46  L.  ed.  064,  22  Sup.  Ct. 
Rep.  650.  Much  can  be  said  in  support  of 
that  view.  It  must  be  borne  in  mind  that 
the  Indians  had  the  primary  right  The 
rights  the  government  has  are  derived 
through  the  cession  from  the  Indians.  If 
tbe  government  may  control  tbe  oession  and 
control  tbe  survey,  and  by  the  aotlon  of  its 
agents  foreclose  inquiry  or  determine  it,  an 
easy  meani  (rf  rapacity  is  afforded,  much 
quieter,  but  as  OSectnal,  as  fraud.  We 
should  hesitate  to  put  the  government  in 
that  attitude.  It  rejects  that  attitude  and 
accepts  a  greater  responsibility.  It  yields 
to  the  rule  which  this  court  has  declared — ^ 
that  it  "will'eonstme  a  treaty  with  the  In-P 
diana  as  'that  unlettered  people'  understood 
it,  and  'as  justiee  and  reason  demand  in  all 
cases  where  power  is  exerted  by  the  strong 
over  those  to  whom  they  owe  care  and  pro- 
tection,' and  counterpoise  the  inequality  *by 
the  superior  justice  w)iich  looks  only  to  the 
substance  of  the  right,  without  regard  to 
technical  rules,'  Choctaw  Nation  t.  United 
States,  119  U.  S.  1,  30  L.  ed.  306,  T  Bup. 
Ct.  Rep.  TS;  Jones  v.  Meehan,  ITS  U.  B. 
1,  44  L.  ed.  40,  20  Snp.  Ct.  Rep.  1."  United 
States  T.  Winans,  supra. 

It  is  contended  that  the  Northern  Faclfle 
Railway  Company  and  the  individual  ap- 
pellants are  bona  fide  purchasers,  and,  aa 
such,  entitled  to  protection  under  tbe  act 
of  March  2,  1896  (20  Stat,  at  L.  42,  chap. 
39,  U.  8.  Comp.  Stat.  IBOl,  p.  1603).  Sec- 
tion 1  of  that  act  provides  that  snita 
brought  by  the  United  States  to  vacate 
and  annul  any  patent  to  lands  theretofore 
erroneously  issued  under  a  railroad  or 
wagon  road  grant  should  only  be  brought 
within  five  yean  from  tba  passage  of  the 
act,  and  suits  brought  to  annul  patents 
issued  after  the  passage  of  the  act  should 
he  brought  within  six  years.  And  it  is 
provided  "that  no  patent  to  any  lands  held 
by  a  bona  Bde  purchaser  shall  be  vacated 
or  annulled,  but  the  right  of  such  purchaser 
ia  hereby  confirmed."  The  act  was  one  of  a 
series  of  acta,  and  manifestly  applies  only 
to  the  public  lands  of  the  United  State* 
subject  to  acquisition  under  the  laws  en- 
acted for  tiie  disposition  of  the  pnblie 
domain. 

We  have  seen  that  the  act  of  December  21, 
1904,    protect*    rights    acquired    prior    ta 
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Uareb  S,  IBM,  to  ludi  withbt  the  Bunud 
aurvey  '^7  bona  flde  lettlera  or  purchaaert 
nndOT  tbe  public-land  lam." 

Tha  appellanU  are  not  within  ttiat  claas, 
nor  for  the  reasons  wa  bave  ataUd  can  the)' 
avail  themaelTea  of  the  defenie  of  the  atat- 
uta  of  liinitationa  under  g  8  of  the  act 
of  March  3,  ISBl,  28  Stat,  at  L.  1093,  chap. 
S59,  as  amended,  26  6Ut.  at  h.  lOSB,  ohap. 
SOI,  n.  6.  Comp.  SUt.  1901,  p.  IS31. 

Deoiee  aflSmied. 


CHARLEB  B.  MASON,  Executor,  ete. 

AncT  AND  NiVT  <i  1S*>— Rnvmirnx-CDT- 
ns  SaavicE—PAT  or  Rxtibbd  OmoKs. 
The  grade  which  the  offleer  had  when  he 
was  retind,  and  not  the  grade  to  whieh  be 
had  afterwards,  but  before  the  pasaage  of 
tbe  act  of  April  le,  1908  (3S  Stai.  at  L.  61, 
ebap.  145,  U.  S.  Camp.  Stat.  Supp.  1911, 
p.  884),  been  advanced  without  additional 

eay,  is  the  basis  upon  which  the  advance 
I  grade  and  pay  is  to  be  made,  under  |  S 
of  that  set,  providing  that  "any  officer  of 
the  revenue-cutter  service  with  a  creditable 
record,  who  served  during  the  Civil  War 
in  the  lasd  or  naval  forces  of  tbe  United 
States,  shall,  when  retired,  have  the  rank 
and  receive  three  fourths  of  the  duty  pay 
and  increase  of  the  next  higher  Krade;  and 
the  provisions  of  this  section  shntl  apply  to 
officen  now  on  the  retired  liet." 


Sulnnitted    December    20,    1912.     Decided 
February  24,  1913. 

APPEAL  from  the  Court  of  Claims  to  i«- 
view  an  award  of  additional  pay  to 
the  executor  of  a  retired  officer  in  tbe  reve- 
mie^utter  aerviee.  Reversed  snd  remand- 
ed, with  direction  to  dismiss  the  petition. 

Asaiatant   Attorney   General   Thompson 
and  Mr.  Ovorge  H>  Anderson  for  appel- 
lant. 
^      Mr.  FrftnelB  P.  B.  Sands  for  appellee. 

$ 

•   '  Memorandum  opinion,  by  direction  of  the 
eourt,  by  Mr.  Justice  Lnrtont 

This  is  an  appeal  from  a  judgment  of  tbe 
court  ol  claim*,  allowing  the  executor  of 
tlte  Ut«  Captain  Thomas  Mason  tbe  differ- 
enoe  between  his  pay  as  retired  junior  cap- 
tain in  the  revenue-cutter  service  and  the 
pay  of  a  senior  captain  in  the  same  service, 
tor  tbe  time  between  the  passage  of  tjie  act 
of  April  18,  1908  (3S  SUt.  at  L.  Bl,  chap. 
146,  U.  B.  Comp.  Stat.  Supp.  1011,  p.  884), 
and  his  daath,  September  10,  1910. 


The  proviaioD  of  the  Etb  section  of  tha 
act  referred  to  ia  in  these  words: 

"That  any  officer  of  the  levenue-entter 
service  with  a  creditable  record,  who  served 
during  the  Civil  War  in  the  land  or  naval 
forces  of  the  United  SUtes,  shall,  whtn 
retired,  have  the  rank  and  receive  three 
fourths  of  the  duty  pay  and  increase  of  the 
next  higher  grade;  and  the  provisions  of 
this  section  shall  apply  to  officer*  of  tba 
said  service  now  on  the  retired  list." 

Mason  bad  served  with  credit  during  the 
Civil  War  in  the  naval  service  of  the  Unif«d 
States.  He  was  thersfore  within  the  pro- 
vision of  tlie  section  set  out,  and  the  only 
question  is  whether,  under  that  provision, 
his  advance  in  grade  and  in  pay  is  to  be 
made  upon  tbe  grade  he  held  when  be  wa* 
retired,  or  upon  the  grade  and  pay  he  bad 
when  this  act  was  approved. 

He  had  been  retired  aa  erf  May  3,  16911, 
while  holding  the  rank  of  first  lieutenant 
in  the  revenue -cutter  service,  with  one  half 
of  tha  pay  of  a  first  lieutenant  on  tbe  active 
list,  under  tbe  act  of  March  2,  1896  (28 
SUt.  at  L.  92D,  chap.  1S9,  U.  S.  Comp.  Stat. 

1901,  p.   16^3).     By  the   act  of  April   12, 

1902,  I  9  (32  SUt.  at  L.  101,  chap.  SOI, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  879],  be 
and  all  other  officers  upon  the  retired  or 
permanent  waiting  list  were  given  7G  per 
cent  of  the  duty  pay  of  tbe  rank  they  had 
when  retired.  By  a  apecial  act  of  February 
25,  1905  (33  Stat  at  L.  813,  chap.  798), « 
be    was    sdveneed    "one    grade    from    Brat 9 

'lieutenant  to  that  of  capUin,"  for  meritori-* 
oua  acts  while  in  the  service  of  the  Navy 
and  of  the  revenue -cutter  service  of  the 
United  SUtes,  but  with  no  increaae  in  pay 
by  ttie  advance  in  grade  thereby  authorized. 

The  only  trouble  about  the  meaning  of 
the  act  arises  out  of  the  exceptional  fact 
that  the  decedent  had,  after  bis  retirement, 
been  advanced  one  grade  in  rank,  but  with- 
out any  advance  in  pay  by  reason  of  that 
sdvanceiaent.  Tbe  act  obviously  meant  tA 
provide  that  every  revenue-cuttar  officer  tbu 
on  the  active  list  should,  upon  retirement, 
advance  one  step  in  grade,  with  three  fourths 
of  tbe  duty  pay  of  the  advanced  grade. 
The  same  benefit  was  also  extended  to  offi- 
cers already  on  the  retired  list.  But  in 
both  cases  the  advance  in  grade  is  to  be 
baaed  upon  that  held  at  the  daU  of  retire- 
ment, with  three  fourths  of  the  pay  of  the 
advanced  grade. 

Tbe  claim  that  the  decedeif  s  tdvanee  in 
grade  and  pay  is  to  be  upon  ttie  grade  to 
wnieh  be  bed  been  advanced  without  ad- 
ditional pay  is  without  merit  To  eonoede 
it  would  be  to  conclude  that  C^ongresa  in- 
tended to  advance  him  not  upon  tJu  grade 
he  bad  at  retirenwnt,  bat  upon  the  gratai- 
tous  advanesment;  and  that  CongraM  jmf 
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|>OMd  to  BdvBuee  h[m  one  other  atep  over 
tbkt  wbicb  be  bad  at  retirement,  and  two 
•t«pi  in  pay.  The  basi*  of  the  gratuity  of 
Cttagnaa  waa  the  grade  and  pay  at  retire- 
meiit.  Thii  was  tbe  conBtruetion  placed 
upon  the  act  by  tbe  Auditor  of  tbe  Treaaury 
Departiueat    and    tbe    Comptroller    of    tbe 

Judgment   reversed  and  caM  remanded, 
with  direction  to  dismiaa  the  petition. 

(in  V.  a.  02.} 

WILLIAM  S.  LOVELL,  Trutte«   In  Bank- 
ruptcy of  Knight,  Yancay,  ft  Company, 

Plfl.  in  Err., 

ISIDORE  NEWUAN  k  SON  et  al. 


1.  Tbe  petition  in  an  action  by  a  tmat^a 
!■  bankruptcy  upon  a  bond  which  waa  given 
■o  that  certain  property  migbt  b«  removed 
out  of  the  jurisdiction  doei  not  diBclose,  aa 
a  ground  of  Federal  jurisdiction,  in  addi- 
tion to  that  shown  by  averments  of  diverse 
citizenahip,  that  the  case  arose  under  the 
lawB  of  the  United  Statea,  ao  aa  to  permit 
ft  writ  of  error  from  tbe  Federal  Supreme 
Court  to  review  the  judgment  of  the  cir- 
cuit court  of  appeala,  where  the  truatee 
does  not  rely  upon  any  right  specially  con- 
ferred upon  him  by  any  Federal  atatute, 
but  rests  his  right  to  recover  aolely  upon 
the  ownership  of  the  property  by  tbe  banlc- 
nipts  as  their  own  before  the  feinliruptcy 
proceedings. 

[Bd.  TlotB.— For  athsr  caaaa,  s*t  Courts;  C«nt 
Pit.  II  lOU.  UBO;    Dec.  Dlf.  I  S«S.*1 

Baukkuftct   (1   204*)  —  Feoebal   Jdxib- 

Dicnon— Sun    ar     Tru8T«b— Conbeut 

or  DETxiiDAirr. 

8.  Tbe  consent  of  tbe  defendant  provided 
for  by  the  bankmpt  act  of  July  1,  1898, 
c  Ml,  30  Stat.  6K2  [U.  S.  Comp.  8t  1901, 
p.  8431],  I  23b,  goveroiDs  tbe  juriadlction 
of  suits  by  a  truHtee  in  bankruptcy,  was 
not  intended  to  enlarge  tbe  jurisdiction  of 
tbs  Federal  circuit  courts  ao  aa  to  confer 
a  juriadlction  which  thef  would  not  have 
beeauae  of  diverse  citlietiafafp  and  a  reqnl- 
^ts  amount  in  controversy,  or  bj  reason 
of  a  cause  of  action  arising  under  the  Ood- 
■titntion  or  Uws  of  tbe  United  States. 

(Od.   Not*.— For  otbar  cawa. 

Cant  Dii.  i  <U ;  use  Dig.  |  a 


[No.  59S.J 

Submitted  January  13,  1913.    Decided  Feb- 
ruary 24,  1913. 

IN  ERBOS  to  the  United  States  Circuit 
Cnurt  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
Judgment  of  the  Circuit  Court  for  the  East- 
«m  District  of  Louiaiana  in  favor  of  da- 
fsndauta  in  a  suit  by  a  trustee  in  bank- 


ruptcy. Dismissed  for  want  of  jnrisdie- 
tion. 

See  same  case  below,  113  &  a  A.  39,  19> 
Fed.  763. 

Ttw  facts  are  stat«d  in  the  opinlni. 

Messrs.  W.  A.  Blount,  H.  GenereB  Do- 
(onr,  and  Walker  Percy  for  plaintiff  la 


*Mr.  Justiea  Day  delivered  the  opinton 
of   tbe   court: 

Tbia  case  ia  submitted  upon  motion  to 
diamiaa  or  affirm.  The  action  was  brought 
by  William  S.  Lovall,  trustee  of  Knight, 
Yancey,  ft  Company,  against  Isidore  New- 
man ft  Eon  and  others,  in  the  United  Stat«( 
circuit  court  for  the  eastern  diatrlct  of 
Louisiana,  to  recover  stipulated  damages 
in  tbe  sum  of  $9S,fi00  on  a  certain  bond. 
Issues  were  joined  and  the  case  was  tried 
and  a  judgment  rendered  in  favor  of  tbe 
defendants.  1S8  Fed.  634.  On  writ  of  error, 
the  circuit  court  of  appeals  affirmed  that 
judgment     113  C.  C.  A.  3B,  102  Fed.  763. 

A  writ  of  certiorari  to  the  judgment  of 
the  circuit  court  of  appeals  was  prayed 
and  denied.     (December  23,  1912,) 

Tbe  question  of  jurisdiction  presented  la, 
Was  tbe  judgment  of  the  circuit  court  of 
appeals  final,  or  is  it  subject  to  review  by 
writ  of  error  in  this  court!  As  the  present 
suit  waa  npon  a  bond,  and  conoerne  til* 
right  of  tbe  truatee  to  recover  thereon,  il 
presents  a  controversy  arising  in  a  bank* 
ruptcy  proceeding,  the  finality  of  which  in 
the  circuit  court  of  appeals  depends  upon 
the  application  of  the  circuit  court  of  ap- 
peals act  to  the  ease.  Hewit  v.  Berlin  Maob. 
Works,  1S4  U.  6.  296,  48  L.  ed.  980,  24 
Bnp.  Ct.  Sep.  6S0;  Coder  v.  Arts,  213  U. 
S.  223,  233,  S3  L.  ed.  772,  777,  29  Sup.  CL 
Kep.  430,  IS  Ann.  Gas.  1008;  Knapp  f. 
Milwaukee  Trust  Co.  210  U.  8.  MB,  603, 
04  L.  ed.  610,  013,  30  Sup.  Ct  Hep.  412; 
Tefrt,  W.  ft  Co.  V.  Munauri,  222  U.  S.  114, 
118,  66  L.  ed.  118,  US,  32  Sup.  Ct.  Sep. 
07.  If  tbe  Jurisdiction  in  the  present  ease 
rests  atone  upon  diverse  citizenship,  tfa«n, 
under  tbe  circuit  court  of  appeala  aet  the 
judgment  of  the  circuit  court  of  appeals  Is 
final;  if,  as  contended  bjr  tba  plaintiff  inj 
error,  the'petition  in  the  case  diacloeea,  as* 
a  ground  of  jurisdiction  In  addition  to  that 
of  diverse  citisenahip,  that  tbe  case  arises 
under  the  laws  of  tbe  United  States,  Uien 
the  judgment  of  tbe  circuit  oonrt  of  appeals 
is  not  final,  and  the  ease  can  come  here 
from  that  court  And  It  U  well  settled 
that  this  queetion  muat  be  decided,  not  to- 
eauaa  of  queetions  whioh  may  have  arisea 
or  wbicb  might  arise  In  the  tubseqnant 
progress  of  the  ease,  but  upon  tbe  grounds 
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of  jnrisdietiMi  •uerted  in  the  petition. 
M&efadden  t.  United  States,  213  U.  &  288, 
63  I*,  ed.  801,  20  Sup.  Ct.  Bep.  490. 

Turning,  then,  to  the  petition  for  the  as- 
•ertion  of  the  cauee  of  action  upon  which 
tbii  suit  was  brought,  we  find  from  it« 
aveimenta  that  Kniglit,  Yanccj,  i.  Com- 
pany, partnerB,  doing  buBineas  in  Decatur, 
Alabama,  were  adjudicated  bankrupts  by 
the  district  court  of  the  United  States  foi 
the  northern  district  of  Alabaraa  on  the 
20tb  of  April,  1910;  that  Lovell,  the  trustee 
in  bankruptcy,  is  a  citizen  of  the  state  of 
Alnbsjna,  and  also  that  the  members  of  the 
partnership  and  each  of  them  are  citizens 
of  other  states  than  Louisiana.  It  appear* 
in  the  petition  that  on  the  3d  of  Ma;,  ISIO, 
C.  £.  Frost  and  Lovell,  who  were  then  re- 
ceivers in  bankruptcy  of  Knight,  Yancey,  t 
Company,  filed,  as  such  receivers,  in  the 
United  States  district  court  for  the  eastern 
district  of  Louisiana,  their  petition,  which 
is  attached  to  and  made  part  of  the  petition 
in  this  case,  setting  fortii  that  certain  cot- 
ton was  in  the  possession  of  the  master  of 
the  Steamer  Ingelfingen  at  the  port  of  New 
Orleans,  and  would,  unless  restrained,  be 
shipped  beyond  the  jurisdiction  of  the 
eourt;  that  certain  persons  in  Italy  held 
spurious  bills  of  lading  upon  which  they 
would  seek  to  obtain  poseeaeion  of  audi 
cotton;  thaX  the  original  bills  of  lading  had 
been  destroyed  or  made  away  with,  and 
were  not  in  the  hands  of  bona  fide  holders; 
that  therefore  the  \egal  title  to  the  cotton 
^waa  in  the  petitioners,  ajul  that  any  at- 
'j  tempt  to  ship  the  cotton  to  a  foreign  coun- 
*  try  would  result  in  depriving  the'bankrupt 
estate  of  that  asset,  and  would  subject  it 
to  tbe  claims  of  foreign  creditors,  and  would 
constitute  an  unlawful  preference  within  the 
meaning  and  intendment  of  the  bankruptcy 
•ct  in  favor  of  the  foreign  bolder*  of  the 
spurious  bills  of  lading;  and  they  prayed 
for  an  injunction,  or  that,  in  the  alter- 
native, the  court  would  order  the  United 
State*  marahal  to  seize  and  take  possession 
of  the  cotton,  and  prayed  tor  an  order  upon 
the  master  of  the  Steamer  Ingelfingen,  its 
owners  and  agents,  to  show  cause,  if  any 
they  could,  why  tbe  relief  prayed  for  should 
not  be  granted.  A  restraining  order  was 
issued  by  the  district  court,  the  master  of 
the  Ingelfingen  appeared,  excepted  to  fbe 
petition,  alleging  that  the  reoeiver*  had  no 
right  or  capacity  to  institute  suit  and  that 
the  eourt  was  without  jurisdiction,  and 
afterwards  filed  an  answer  in  which  he  set 
up  that  the  partnership  had  sold  cotton  to 
various  Italian  purchasers  nnder  contracts 
In  the  usual  mercantile  course,  that  is,  it 
had  shipped  the  cotton  to  .Italy  to  its  order, 
apon  through  bill*  of  lading,  and  drafts 
for  the  price  of  the  cotton,  with  the  bills 


of  lading  attached,  had  been  diseoBBted.  tb* 
Italian  purchasers  finally  taking  up  th* 
drafts  and  securing  the  cotton  covei«d  bf 
the  bills  of  lading;  that  in  February,  1910, 
the  partnership  discounted,  and  tbe  Italian 
purchasers  subsequently  paid,  certain  drsita 
with  bill*  of  lading  attached,  alleged  in 
the  petition  to  be  forged,  covering  1,400 
baiea  of  cotton  bearing  certain  marks,  and 
they  acquired  the  bills  of  lading  in  tbe 
regular  course  of  business,  prior  to  the 
filing  of  the  petition  in  bankruptcy,  for 
value  and  in  ignorance  of  the  forgery;  that 
in  &Tarch  and  April  of  that  year  the  part- 
nership shipped  the  cotton  called  for  l^ 
the  bills  of  lading,  tbe  cotton  bearing  the 
same  marks  and  the  bills  of  lading  being 
substantially  identical  with  the  alleged 
forged  bills  of  lading,  and  being  tbe  bills 
of  lading  alleged  in  tbe  petition  to  have 
been  made  away  with,  and  that  89  balea^ 
of  the  cotton  were  previously  exported  and  i 
the  l,311*rcmaining  bales  were  on  board* 
the  Ingelfingen,  The  master  further  alleged 
that  the  cotton  was  the  property  of  the 
Italian  purchasers,  and  rightfully  in  bis 
possession  as  bailee,  and  that  the  bank* 
rupt  estate  bad  no  interest  in  the  cotton ; 
that  if  the  bills  of  lading  in  the  hands  of 
the  purchasers  were  spurious,  they  were 
forged  by  the  partnership,  and  that  the 
cotton  was  shipped  under  genuine  bill*  of 
lading  which  were  not  now  outstanding 
but  of  which  the  alleged  forged  bills  of 
lading  were  duplicates;  that  the  partner- 
ship was  paid  tor  the  cotton,  which  was 
apportioned  to  cover  the  bills  of  lading  held 
by  the  purchasers  tn  good  faith  and  at  ■ 
time  when  the  partnership  was  not  known 
to  be  insolvent;  that  the  purchasers  and 
thrir  agents  were  ignorant  of  the  forgery 
or  that  the  shipment  was  other  than  in 
regular  course,  and  that  no  preference  waa 
given  them.  The  master  also  alleged  that 
the  partnership  had  for  some  time  been  fol- 
lowing this  practice,  and  that  tbe  pur- 
chasers had  been  securing  their  cotton  tu> 
der  forged  hilb  of  lading,  of  which  practice 
they  were  ignorant  until  after  the  filing  of 
the  petition  in  bankruptcy.  Tbe  master 
furtber  alleged  that  he  was  tbe  bailee  under 
regular  bills  of  laJing,  and  bound  to  detivw 
to  the  true  owners,  for  whom  he  was  ob- 
liged to  protect  the  cotton  for  which  be 
had  issued  receipt,  and  was  entitled  to  earn 
his  freight,  for  which  and  other  charges  Iw 
had  a  lien  on  the  cotton,  and  that  the  dhar- 
ges  would  be  increased  by  further  delay. 
He  dented  the  inadequacy  of  a  remedy  ftt 
law.  The  agent  of  tbe  steamer  also  ap- 
peared and  adopted  the  answer  of  the  ma«- 
ter  of  the  Ingelfingen  as  its  own.  The 
court,  upon  a  hearing,  ordered  a  temporary 
injunction  upon  the  receivers  giving  bond 
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in  Um  smD  of  $10,000,  ftnd  tberenpon,  Uie 
bond  faAving  been  given  and  tlis  temporary 
injunction  awarded,  the  bond  now  in  iuit 
was  executed  and  deliTered,  running  to  the 
nceiverB  and  such  trustee  •■  might  be 
^  elected  or  appointed,  which  after  reciting 
^  tfaa  order  of  injunction,  prorided; 
•  '"Whereas,  it  was  further  provided  in  B&id 
order  or  injunction  that  said  cotton  might 
be  removed  out  of  said  juTisdiatiDD  upon 
the  Bling  by  the  respondents  in  said  pio- 
eeeding,  or  either  of  them,  of'a  bond  for  the 
value  of  said  cotton,  which  has  been  fixed 
by  agreement  for  purposes  of  bonding  at 
the  sum  above  mentioned. 

"Now,  therefore,  the  condition  of  this 
obligation  la  sach  that  if  said  Tb.  Bubne 
•ad  Isidore  Newman  &  Son,  New  Orleans, 
Louiiiana,  above  mentioned,  shall  well  and 
truly  pay  to  said  obligees  the  said  sum  of 
ninety-eight  thousand,  five  hundred  (t9B,- 
600)  dollars,  or  snch  part  thereof  as  the 
-court  may  direct,  if,  in  a  suit  or  action  at 
law  or  in  equity  that  may  or  aball  here- 
after he  brought  on  this  bond  by  said  re- 
ceivers, or  by  said  trustee  or  trueteEs,  or  by 
said  estate  in  bankruptcy  against  the  ob- 
ligors herein,  or  either  of  them,  In  the  cir- 
■cuit  or  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  it 
shall  be  adjudged  that  said  receivers,  or 
said  trustee  or  trustees  of  said  Knight, 
Tancey,  &  Company,  or  the  bankrupt  es- 
tate of  said  Knight,  Yancey,  ft  Company, 
have  the  right,  title,  or  interest  In  or  to 
said  cotton,  or  any  part  thereof,  then  and 
in  meh  case  tliis  obligation  shall  be  null, 
vatd,  and  of  no  effect  i  otherwise  the  same 
sball  remain  in  full  force  and  effect." 

Prom  this  recital  it  is  apparent  that  the 
proceeding  in  the  United  Btatee  district 
court  for  the  eastern  district  of  Louisiana 
was  ancillary  to  the  original  proceeding  in 
the  court  of  bankruptcy  in  Alabama,  where 
the  Rdjudictttlon  was  had.  It  was  Inng  in 
doubt  whether,  under  the  act  of  1898  [30 
Stat  at  L.  S44,  chap.  G41,  U.  8.  Comp. 
Stat.  1901,  p.  841B],  such  ancillary  proceed- 
ing would  lie  In  another  district  court,  bat 
the  matter  was  settled  in  favor  of  sucb 
jurisdiction  in  aid  of  the  original  juriadic- 
tion  by  the  decisions  of  this  court  in  Bab- 
bitt V.  Dutcher,  318  U.  8.  102,  64  L.  ed.  402, 
SO  Sup.  Ct.  Rep.  372,  IT  Ann.  Cas.  OBB,  and 
in  Re  ElkuB,  216  U.  8.  US,  64  L.  ed.  407, 
30  Sup.  Ct.  Bep.  377.  Later,  after  this  an- 
cillary suit  was  brought,  the  Congress  re- 
j  moved  all  doubt  concerning  the  matter  by 
7  passing  on  act  of  June  26,'IBIO  (SB  Stat. 
at  L.  838,  chap.  412,  U.  S.  Comp.  Stat. 
Supp.  ion,  p.  14B3),  expressly  conferring 
such  ancillary  jurisdiction  in  aid  of  the 
Jarisdiction  of  the  bankruptcy  court  which 
hod  appointed  the  receiver  or  trustee. 


The  present  action  was  brought  upon  tba 
bond  in  the  United  States  eireuit  court,  and 
was  taken  by  writ  of  error  to  tb«  circuit 
court  of  appeals,  and  the  appellate  juris- 
diction to  review  that  court  is  the  one  noir 
in  question.  Section  23  of  the  bankruptcy 
act  must  be  consulted  to  determine  the  jn* 
risdictiou  of  the  circuit  court  That  see- 
tion  provides: 

"Sec.  23a.  The  United  SUtes  circuit 
courts  sliall  have  jurisdiction  of  all  contra- 
versies  at  law  and  in  equify,  as  distin- 
guished from  proceed inga  in  bankruptcy,  b*- 
tween  trustees  as  such  and  adverse  claim- 
ants, concerning  tbs  property  acquired  or 
claimed  by  tbe  trustees.  In  the  same  man- 
ner and  to  the  same  extent  only  as  though 
bankruptcy  proceedings  had  not  been  in- 
stituted, and  such  controversies  had  been 
between  the  bankrupts  and  such  adverse 
claimanta, 

"b.  Suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  In  the  courts  where 
the  bankrupt,  whose  estate  is  being  admin- 
istered by  such  trustee,  might  have  brought 
or  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless  by 
consent  of  the  proposed  defendant,  except 
suits  for  the  recovery  of  property  under  sec- 
tion sixty,  subdivision  b,  and  section  sixty- 
seven,  subdivision  e"  [the  exception  being 
added  by  the  amendment  of  February  S, 
1903  {32  Stat  at  L.  708,  chap.  487,  g  8,  U. 
S.  Comp.  Stat  Supp.  1911,  p.  149B)]. 

That  section  gives  jurisdiction  to  the  cir- 
cuit courts  of  the  United  States  of  contro- 
versies at  law  or  in  equity,  as  distinguished 
from  lunkruptcy  proceedings,  between  th« 
trustee  and  adverse  claimants  in  the  same 
manner  and  to  the  same  extent  as  though 
tiankruptcy  proceedings  had  not  been  insti- 
tuted. It  is  also  provided  that  suits  by  the 
trustee  can  only  be  brought  in  courts  where 
the  bankrupt  might  have  brought  them,  if  % 
proceedings  In  bankruptcy*  had  not  been  * 
instituted,  unless  by  consent  of  the  pro- 
posed defendsnt  Later,  when  Congress  en- 
larged the  jurisdiction  of  the  district  court 
by  the  act  of  February  G,  1003,  exception 
was  made  in  favor  of  certain  auits  for  tbs 
recovery  of  property  in  fraud  of  the  act, 
but  this  did  not  affect  suits  of  the  present 
character.  The  cases  in  this  court  which 
have  considered  this  aection  have  deter- 
mined that  it  was  not  intended  to  increase 
the  jurisdiction  of  the  United  States  cir- 
cuit courts  in  bankruptcy  matters,  but 
rather  to  limit  it  to  such  suits  and  con- 
troversies as  are  within  the  jurisdiction 
given  such  courts  by  the  acts  creating 
them;  that  is,  controversies  in  law  and  in 
equity  with  adverse  claimants,  where  the 
amouDi  involved  is  in  excess  of  12,000, 
where  diverse  citizenship  exiats    (the   citl- 
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Miuliip  ieit  being,  beeaoM  of  the  banlcrupt- 
ej  ftct,  tbflit  at  the  bMikrupt,  mnd  not  that 
of  the  tnutee),  or  there  ti  >  cauM  of  ac- 
tion arising  under  the  Constitution  or  laws 
ot  the  UniUd  States.  Bush  t.  Elliott,  202 
U.  8.  477,  60  L.  ed.  1114,  26  Snp.  Ct.  Rep. 
068;  1  Loveland,  Bankr.  4th  ed.  S|  74  et 
•eq.;  1  Remington,  Bankr.  g  1689. 

The  present  aui^  lo  far  u  the  ground  of 
direne  eitisenship  la  concerned,  confonns 
to  the  requirement  ot  the  bankrupt^  act 
«■  eonatrued  in  Bush  t.  Elliott,  aupro,  for 
the  eitiienabip  of  the  bankrupts  i*  other 
than  that  of  Louisiana,  and  the  amount  in 
SOntroTersy  ezceedi  the  sum  of  $2,000. 
But  it  Is  contended  th^t  ths  petition  slso 
disclosea  a  ground  of  jurisdiction  other 
thaa  diverse  citizenship,  and  upon  the  solu- 
tion of  that  question  the  present  jurisdic- 
tion depends.  This  court  had  recent  oqea- 
•ion  to  summarize  the  principles  upon 
which  such  jurisdiction  rests  in  Shulthis 
y.  MoDougal,  226  U.  S.  661,  66  L.  ed.  1206. 
S2  Sup.  Ct.  Bep.  704,  and  we  can  do  no  bet- 
ter than  to  recur  to  that  summary  for  a 
statement  of  the  principles  which  must  con- 
trol in  deciding  the  present  case   (p.  669): 

"1.  Whether  the  jurisdiction  depended  on 
diverse  citizenship  alone,  or  on  other  grounds 
S  M  well,  must  be  determined  from  the  com- 
7  plainant'a  statement  of  his  own  •cause  of 
action  as  set  forth  in  the  bill,  regardless  of 
questions  that  maj  hare  been  brought  Into 
the  suit  bj  the  answers  or  in  the  course  of 
the  subsequent  proceedings.  Colorado  Cent. 
Consol.  Min.  Co.  v.  Turek,  150  U.  S.  138,  37 
U  ed.  1030,  14  Sup.  Ct.  Bep.  36;  Tennessee 
T.  Union  4,  Planters'  Bank,  152  U.  8.  454, 
88  L.  ed.  611,  14  Sup.  Ct  Bep.  6G4;  Spen- 
cer T.  Duplan  Silk  Co.  191  U.  B.  S26,  48 
L.  ed.  2BT,  24  Sup.  Ct.  Rep.  174;  Devine 
T.  Los  Angeles,  202  U.  S.  313,  333,  GO  L. 
•d.  1046,  1053,  2S  Sup.  Ct.  Bep.  652. 

"2.  It  is  not  enough  that  grounds  of  ju- 
risdiction other  than  diverse  citizenship 
may  be  Inferred  argumentatively  from  the 
statements  in  the  bill,  for  jurisdiction  can- 
not rest  on  any  ground  that  is  not  afflrm- 
ativel;  and  distinctly  set  forth.  Hanford 
T.  Davies,  183  U.  S.  273,  279,  41  L.  ed.  157, 
IBO,  18  Sup.  Ct.  Rep.  1051 ;  Mountain  View 
Uin.  &.  Mill.  Co.  v.  McFadden,  180  U.  8. 
B33,  46  L.  ed.  656,  21  Sup.  Ct.  Bep.  488; 
Bankers'  Mut.  Casualty  Co.  v.  Minneapolis, 
Bt.  P.  k  S.  Ste.  M.  R.  Co.  192  U.  S.  371, 
883,  385,  48  L.  ed.  484,  489,  490,  24  Sup. 
Ct  Rep.  325. 

"3.  A  suit  to  enforce  a  right  which  takes 
its  origin  in  the  laws  of  the  United  States 
is  not  necessarily,  or  for  that  reason  alone. 
one  arising  under  those  laws,  for  a  suit 
does  not  so  arise  unless  it  really  and  sub- 
etantlslly  involves  a  dispute  or  controversy 
respecting  the  vatidit;,  eonstnictiou,  or  af- 


fect ot  such  a  law,  upon  the  dcterminatioa 
of  which  the  rea^t  depends." 

Does  it,  then,  sppesr  in  the  petition  in 
the  present  esse,  in  addition  to  averment* 
of  diverse  citizoiahip,  that  the  petitioner 
has  asserted  a  ground  of  jurisdiction  which 
"really  and  substantially  inrolvea  a  disputa- 
or  controversy  respecting  the  validity,  con- 
struction, or  effect  of  ■  law  ot  the  United' 
States,  and  upon  which  his  right  to  recover 
depcndsl"  Such  a  cause  ol  action  was  not 
asserted  simply  because  the  action  was 
brought  by  an  assignee  in  bankruptcy.  Mr. 
Justice  Gray,  speaking  for  the  court,  saldr 
in  Bardes  v.  First  Nat.  Bank,  178  U.  &- 
524,  536,  44  L.  ed.  1176,  1181,  20  Sup.  Ct. 
Rep.  1000: 

"The  flrat  clause  provides  that  'the  Unit- 
ed States  circuit  courts  shall  have  jurisdic- 
tion of  all  controveraies  at  law  and  in  equi- 
ty, as  distinguished  from  proceedings  In 
bankruptcy'  (thus  clearly  recognizing  theg 
essential 'difference  between  pTOceedings  in' 
bankruptcy,  on  the  one  band,  and  suits  at 
law  or  in  equity,  on  the  other),  'between 
trustees  as  such  and  adverse  claimants,  con- 
cerning the  property  acquired  or  claimed 
by  the  trusteesj'  restricting  that  jurisdic- 
tion, however,  by  the  further  words,  'in  ths 
same  manner  and  to  the  same  extent  only 
as  though  bankruptcy  proceedings  bad  not 
been  instituted  and  such  controversies  had 
been  between  the  bankrupt  and  such  ad- 
verse claimants.'  This  clause,  while  relat- 
ing to  the  circuit  courts  only,  and  not  to 
the  district  courts  of  the  Lynited  States, 
indicates  the  intention  of  Congress  that  ths 
ascertainment,  hs  between  the  trustee  in 
bankruptcy  and  a  stranger  to  the  bank- 
ruptcy proceedings,  of  the  question  whether 
certain  property  claimed  by  the  trustee 
does  or  does  not  form  part  of  tlie  estate 
to  be  administered  in  bankruptcy,  snail  not 
be  brought  within  the  jurisdiction  of  ths 
national  courts  solely  because  the  rights  of 
the  bankrupt  and  of  bis  creditors  have  beea 
transferred  to  the  trustee  in  bankruptcy." 

This  was  also  held  in  Spencer  v.  Duplan 
Silk  Co.  191  U.  S.  526,  4S  L.  ed.  287,  24 
Sup.  Ct.  Rep.  174,  in  which  the  assignee 
brought  an  action  in  the  state  court  in 
trover  for  the  conversion  of  goods  alleged 
to  belong  to  the  estate.  Diversity  of  citi- 
zenship was  shown,  and  upon  tbat  ground 
the  ease  was  removed  to  the  circuit  court  of 
the  United  States.  It  went  to  the  circuit 
court  of  appeals,  and  it  was  then  contended 
thnt  it  might  be  reviewed  here,  but  the 
writ  af  error  was  dismissed  for  lack  of  ju- 
risdiction, Hr.  Chief  Justice  Fuller  saying 

ip.  630): 

"But  a  suit  does  not  so  arise  unless  H 
really  and  substantially  involves  a  dispoto 
or  eontrorarsy  as  to  the  effect  or  constnw- 
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tion  of  tbe  Cooatttution,  or  TalUitf  or  eon- 
rtniction  of  the  Uwa  or  tre&tiea  of  the 
United  St&teB,  upon  tbe  determination  of 
vhieh  the  result  depends,  and  whicli  ap' 
pean  in  the  record  by  plaintiff's  plead- 
ing. .  .  . 
M  "Flai&tiff'e  declaration  set  forth  no  mat- 
■  lar  raising  an; •controversy  under  tbe  Con- 
atitutioD,  laws,  or  treaties  of  the  United 
States.  It  is  true  that  if  tbe  lumt>er  and 
materials  belonged  to  Bennett  and  Sotb- 
rock  on  January  13,  1900,  plaintiff  in  error 
■neceeded  to  tbe  title  of  the  firm  on  the 
adjudication,  but  tbe  question  of  Bennett 
and  Rothrcck'a  ownership  on  that  day  in 
itself  involved  no  Federal  controversy,  and 
ttie  more  fact  that  plaintiff  was  trustee  in 
bankruptcy  did  not  give  jurisdiction, 
Bardei  v.  First  Nat  Bank,  178  U.  S.  62J, 
44  I.  ed.  ]17S,.20  Sup.  Ct.  Rep.  1000.  In- 
deed, if  the  case  had  not  been  renioved, 
and  bad  gone  to  judgment  in  tbe  court  of 
eommoo  pleaa,  and  that  judgment  bad  been 
affirmed  by  the  supreme  court  of  Pennayl- 
vania  on  the  saioe  grounds  sa  those  on 
which  tbe  circuit  court  of  appeals  proceed- 
ed, a  writ  of  error  could  not  have  been 
brw^bt  under  t  709  of  tbe  Revised  Btat- 
ntes  (U.  S.  Comp.  Stat  1901,  p.  STfi),  for 
the  ease  would  not  have  fallen  witbin  eitbet 
«f  the  classes  enumerated  in  that  section  as 
tbe  basis  of  our  jurisdiction.  Tbe  validity 
«f  tbe  bankruptcy  set  was  conceded,  and 
no  right  specially  set  up  or  claimed  under 
it  was  denied." 

That  case  has  frequently  been  cited  ap- 
provingly since.  Warder  r.  Loomis,  197  U, 
6.  619,  49  L.  ed.  009,  25  Sup.  Ct  Rep.  790; 
Watkins  v.  American  Nat.  Bank,  1B9  U.  8. 
WB,  60  I.  ed.  327,  20  Snp.  Ct.  Rep.  746; 
Mobile  Transp.  Co.  v.  Mobile,  109  U.  S.  604, 
fiO  L.  ed,  330.  26  Snp.  Ct  Rep.  7S1 ;  Mon- 
tana Catholic  Missioni  v.  MisBonla  County, 
200  U.  S.  Iia,  120,  60  L.  ed  398,  402,  2S 
6up.  Ct  Rep.  197;  Empire  State-Idaho 
Min.  t  Developing  Co.  t.  Bunker  Hill  t  B. 
Hin.  &  Concentrating  Co.  200  U.  8.  013, 
M  L.  ed.  620,  26  Sup.  Ct.  Rep.  TS4;  RUMell 
T.  Russell,  200  U.  S.  613,  SO  L.  ed.  620,  26 
8ap.  Ct  Rep.  765;  Bush  v.  Elliott,  202  U.  S. 
47T,  50  L.  ed.  1114,  26  Sup.  Ct.  Rep.  668; 
Warder  v.  Cotton,  207  U.  S.  682,  62  L.  ed. 
850,  28  Sup.  Ct.  Rep.  259;  Shultbia  t.  '. 
Dougal,  226  U.  5.  661,  66  L.  ed.  1206, 
8up.  Ct.  Eep.  704. 

The  tmetee,  for  his  recovery  upon  the 
bond,  did  not  rely  upon  any  right  speoially 
oonferred  upon  him  under  the  Federal  stat- 
ute which  was  tbe  subject  of  controversy, 
and  therefore  a  ground  of  Jurisdiction.  He 
ned  to  recover  upon  the  bond  solely  be- 
•aose  of  his  claim  that  th«  1,311  bates  of 
«otton  were  at  the  time  of  tbe  bankruptcy 
pfoaaadlng,  the  property  of  Knight,  Yanety, 


&  Company.    Be  «Ikg«d  In  ilw  peUtion 

that: 

"Your  petitioner  further  avers  that  the 
said  1,311  bales  of  cotton  were,  at  Uia 
time  of  the  bankruptcy  proceedings,  and 
have  ever  since  been,  tbe  property  of  Knight, 
Yancey,  A  Company,  and  that,  al  trustee 
in  bankruptcy  of  the  said  Knight,  Yancey, 
k  Company,  your  petitioner  as  aforesaid  la 
the  owner  of  and  haa  the  right,  title,  and 
interest  in  and  to  the  said  1,311  hales  of 
cotton,  and  that  your  petitioner  is  there- 
fore entitled  to  proceed  against  and  to  de- 
mand, collect,  and  receive  the  principal  anm 
of  tbe  bond  filed  I>y  the  said  Tb,  Ruline 
with  the  said  Isidore  Newman  &  Son  aa 
surety.     .    .     ." 

And  in  the  amended  petition  he  again, 
averred  i  j 

•"Your  petitioner  further  avers  tliat  tfca* 
statements  in  aaid  petition  contained  with 
reference  to  said  bills  of  lading  are  not  true 
in  point  of  fact,  and  tbst  tbe  hills  of  lad< 
ing  for  alt  of  said  cotton  described  in  the 
original  petition  herein,  and  In  tbe  petition 
in  said  suit  No.  14,129,  were  in  tbe  posses- 
sion and  under  the  control  of  the  receivers  of 
Knight,  Yancey,  &  Company,  bankrupt,  and 
have  since  come  into  tbe  possession  and  are 
now  under  the  control  of  your  petitioner  aa 
trustee  of  Knight,  Yancey,  ft  Company, 
bankrupt,  and  your  petitioner  reiterates 
that  the  title  to  all  of  the  cotton  described 
in  said  original  petition  waa  in  said 
Knight,  Yancey,  k  Company,  bankrupt,  and 
is  in  aaid  bankrupt  estate  and  in  your  peti- 
tioner as  the  trustee  in  bankruptcy  of 
Knight,    Yancey,    k    Company,    bankrupt." 

And  the  circuit  court  in  determining  the 
character  of  tbe  action,  said: 

"Aa  this  case  stood  on  the  original  peti- 
tion. In  view  of  some  of  tbe  allegatloni  of 
the  petition  in  the  dictrict  court  referred 
to,  there  might  have  been  some  doubts  aa 
to  plaintiff's  right  to  proceed  at  law;  but, 
considering  tbe  supplemental  petition 
whereby  tbe  plaintiff  has  eliminated  thoee 
pleadings  from  tbe  Instant  caae  and  stands 
solely  on  bia  claim  of  absolute  owuershipS 
of  the  cotton,  it  is  clearthe  action  ia  prop-" 
eriy  at  law.  If  anything  were  needed  to 
strengtlaen  this,  the  statemoit  of  plain- 
tiff's counsel  in  open  court  that  he  dis- 
avows any  intention  of  elaiming  a  voidable 
preference  against  anyone,  in  regard  to  the 
shipment  of  tbe  cotton.  Is  lufBcient" 

It  therefore  appears  that  tbe  action,  aa 
outlined  in  tbe  petition,  made  tbe  plalntUTa 
right  to  recover  depend  upon  the  ownership 
of  tbe  property  by  the  bankrupt  at  ita  own 
before  the  bankruptcy  proceeding.  Tlie  in- 
vestigation of  this  question  involved  only 
matters  of  general  law,  and  did  not  depend 
upon  any  right  oonferred  by  tlia  banpmptoy 
act  upon  tbe  tmatae. 
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The  eaaci  «ited  bj  the  plaintiff  to  tb« 
effect  thftt  tctiona  upon  mareliare  bonds, 
etc.,  under  otatutes  of  the  United  States, 
gives  jnrisdictian  to  the  circuit  court  be- 
eau«e  the;  az'me  under  the  laws  of  the  Unit- 
ed States,  are  not  in  point;  no  more  are 
ca«ee  in  which  this  court  has  held  that  the 
decision  of  ft  atate  court  might  be  reviewed 
when  the  construction  of  tbe  bankruptcy 
act,  claimed  bj  a  part;  in  interest  as  a 
Federal  right,  bss  been  denied.  The  bond 
heie  was  not  required  by  any  law  of  the 
United  States.  It  was  permitted  to  be  giv- 
en that  the  property  might  be  removed 
upon  the  steamer  upon  which  it  was  about 
to  be  carried  abroad.  Under  the  allegations 
of  his  complaint  the  trustee  could  recover 
if  he  could  show  that  the  bankrupt  owned 
thia  property  before  the  bankruptcy  pro- 
ceedings. It  is  said  that  this  bond  could 
not  be  recovered  upon  unleea  the  trustee 
could  show  that  tbe  property  was  such  as 
had  passed  to  the  trustee,  and  was  liahla 
to  execution  at  tlie  suit  of  his  creditors. 
But  there  is  nothing  in  the  petition  to  shon 
any  lien  upon  the  property,  or  any  aver- 
ments which  would  have  prevented  its  be- 
ing made  the  subject  of  levy  b;  creditors  if 
it  was  owned  by  the  bankrupt  The  fact 
that  such  matters  might  have  been  brought 
_  up  by  the  defendants,  or  that  questions 
3  nay  arise  in  the  subsequent  progress  of 
•  the  action  which  involve  taws  of*the  Unit- 
«d  States,  it  has  frequently  been  held,  does 
not  give  jurisdiction.  The  petition  must 
assert  grounds  of  recovery  which  involve  a 
controversy  concerning  such  laws. 

It  Is  also  asserted  that  this  case  shows 
not  only  diversity  of  citizenship,  giving 
jurisdiction  to  the  circuit  court  under  g  23 
of  the  bankruptcy  act,  but  the  bond  itself 
gives  consent  that  the  suit  may  be  brought 
in  the  circuit  court,  and  that  this  is  an  in- 
dependent ground  of  jurisdiction.  But  in 
this  case  diversity  of  citizenship  between 
the  bankrupt  and  tbe  defendants  existed, 
and  no  consent  whs  required  to  enable  the 
plaintiff  to  sue  in  the  circuit  court.  Fur- 
thermore, tbe  consent  provided  for  in  |  S3b 
certainly  was  not  intended  to  enlarge  the 
Jurisdiction  of  the  circuit  courts  of  th« 
United  States  so  as  to  give  them  a  juris- 
diction which  they  would  not  have  because 
of  diverse  citizenship  and  a  requisite 
amount  in  controversy,  or  by  reason  of  a 
cause  of  action  arising  under  the  Constitu- 
tion or  laws  of  the  United  States.  1  Rem- 
ington, Bankr.  S  lOSa.  Bush  v.  Elliott,  202 
U.  8.  477,  W  L.  ed.  1114,  28  Sup.  CL  Rep. 
«68. 

We  reach  the  conclusion  that  the  jurl*- 
dir'.ion  of  the  Circuit  Court  asserted  in  the 
petition  in  this  ease  rested  alone  upon  di- 
Terse  citinnship,  and  therefore,  under  the 


Qrcuit  Court  of  Appeals  act,  the  cam  U 
one  of  those  made  final  in  tbe  Circuit  Courb 
of  Appeals. 

Writ  of  error  dismissed. 

<m  V.  B.  an.) 
WILLIAM  H.  WADEINS,  Natural  Tutor 
of   Effle    Bell    Wadkini.   Uinor,    PIff.    in 
Err., 

PRODUCER  OIL  COMPANY  and  Atlanta 
t  Shreveport  Oil  4  Gaa  Company. 

UoDRTa  Vi  3JM")— Ebbob  to  State  Court 
—I. Ann  TiTiJS— UacisioM  oi   Federal 

QUESTXON. 

1.  The  Federal  Supreme  Court  has  Juris- 
dictioa  of  a  writ  of  error  to  a  stats  court 
to  review  a  decision  in  a  suit  in  which 
both  plaintiff  and  defendant  assert  rights 
under  a  homestead  entry,  and  the  Federal 
question  was  paAsed  upon  by  the  state  court 
and  made  an  element  in  its  decision. 

[Ed.  Nate.— For  oltier  cuts,  sea  Courts,  Cent. 
Dlf.  gj  ICHS-IMT:    Dec.  Dl«.  I  M4.»] 

PuBLro  Landb  (S  35*)  —  Homestead  — 
RioHTB  or  Widow. 

2.  The  death  of  the  homestead  entrynjoii 
before  perfecting  his  entry  is  essential  to 
give  bis  widow  the  right  under  U.  S.  Re*. 
Stat.  S  2201,  U.  S.  Comp.  Stat.  1901,  p. 
13tK>,  of  residence,  cultivation,  and  patent. 

[Bd.  Note.— For  other  cum.  see  PuMlo  Lanils. 
Cent.  Dis.  ||  72-77;    Dec.  Dig.  i  35. •! 

Husband  and  Wxfe   (I   252*)  —  Bom- 

STEAD  —  COXMONITT  PBOPEBTT  —  PUB- 
LIC  Land. 

3.  L&nd  acquired  under  the  Federal 
homestead  laws  upon  a  settlement  mad« 
before  the  settler's  marriage  does  not  fall 
into  the  community,  where  his  wife  died 
before  final  proof,  upon  tbe  theory  that  hia 
inchoate  right  vested  in  him  by  his  pre- 
lintinary  entry,  which  was  made  during 
coverture,  but  under  the  act  of  May  14, 
1SS0  (21  Stat,  at  L.  140,  chap.  89,  U.  S. 
Comp.  Stat,  leoi,  p.  1392},  3  3,  his  rights 
were  initiated  by  the  settlement,  and 
though,  under  that  statute,  as  between  him 
and  any  intervening  claimant,  his  perfected 
right  evidenced  by  the  patent  related  back 
to  the  time  of  settlement,  he  did  not  ac- 
quire any  vested  interest  until  final  proof, 
prior  to  which  his  rights  were  essentially 
inchoate  and  exclusively  within  the  opera- 
tion of  U.  B.  Rev.  Stat.  |  2201,  U.  S.  Comp. 
Stat.  1001,  p.  1390,  designating  the  bene- 
ficiaries, which  confers  no  riglits  upon  the 
wife  unless  the  entryman  dies  before  per* 
fecting  his  entry,  when  the  widow  has  the 
right  of  residence,  cultivation,  and  patent 

[Ed.  Nate.^ror  otJiar  ciset.  see  Huiband  and 
Wife,  Cent.  DIs.  |  Ut:   Deo.  Dlf.  |  SZ.*] 

[No.  838.] 

Argued   January   SI,   1013.     Doatded   Fd^ 
ruary  24,  lOIS. 

IN  ERROR  to  the  Buprenw  Court  of  tfa* 
State  of  Louisiana  to  review  a  judgment 
which  reversed   a  judgment  of  tba  Diatrhit 
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Court  for  th«  Parish  of  Caddo,  Id  that  itate, 
in  fvor  of  plaintiff  in  a  petitory  sction. 
Affirmed. 

See  unte  case  below,  130  La.  SOB,  S7  So. 
B37. 

The  facta  are  atated  in  the  opinion. 

MeMn.  S.  L.  Herald,  J.  A.  Thigpea, 
mud  W.  P.  Hall  for  plaintiff  in  error. 

Mr.   Amos   L.  Beaty  for  defendants   in 


•  *  Mr.  Ju*tice  HcKenna  delivered  the  opin- 
ion of  the  court: 

Action  brought  in  tbe  flrtt  judioial  dis- 
trict eoart  of  Louiiiana,  in  and  for  the 
parisli  of  Caddo,  bj  plaintiff  in  eriar  (and 
aa  he  was  plaintiff  below,  we  shall  so  call 
bim),  againat  the  defendants  in  error  (here- 
in referred  to  as  defendants),  for  the  recog- 
nition of  Efile  Bell  Wadkins,  represented  iy 
him  aa  her  natural  tutor,  as  owner  of  an 
undivided  one-balf  interest  in  and  to  the 
B.  E.  i  of  section  3,  townabip  20  north, 
range  16  west,  Caddo  parish,  LouisianB, 
and  to  put  her  in  possession  thereof,  and 
to  require  the  defendants  to  pay  for  all 
tbe  oil  and  others  minerals  extracted  there- 
from; and,  as  tutor  of  said  minor,  to  have 
judgment  against  them  tn  tolido  for  the 
raarket  value  of  one  half  of  all  the  oil, 
gas,  and  other  minerals  that  have  been  pro- 
duced up  to  date,  and  which  may  be  pro- 
Judgment  was  entered  recognizing  tbe 
minor  as  the  owner  of  an  undivided  one-half 
interest  in  tbe  land,  as  prayed,  and  for 
183,328.24,  the  value  of  the  oil  extracted 
therefrom,  with  interest  and  costs.  The 
right  of  the  minor  to  a  further  accounting 
was  also  reserved.  The  judgment  was  re- 
versed by  tbe  supreme  court  of  the  state. 
130  Ia.  308,  67  So.  837. 

The  question  in  the  esse  is  whether  • 
komestead  entry  made  by  the  father  of  the 
minor  is  community  property,  her  mother 
bavlng  died  before  the  perfection  of  tlie  en- 
try. 

Tbe  facts,  as  taken  from  tbe  opinion  of 
the  supreme  court,  are  as  follows;  In  June, 
J8B3,  W.  H.  Wadkins,  father  of  Effie,  the 
minor,  settled  on  the  land  with  the  view  of 
acquiring  it  as  a  homestead.  On  February 
tS,  1805,  be  made  application  for  and  ob- 
tained a  preliminary  homestead  entry  at  tbe 
proper  local  land  office.  At  the  end  of  five 
years,  to  wit,  on  September  8,  1368,  he 
Bade  floal  proof  and  secured  ■  final  home- 
etead  entry,  upon  which  he  subsequently  ob- 
S  tained    a   patent. 

•  'Wadbina  married  the  mother  of  tbe 
uinor  on  June  24,  1894;  she  died  Deoember 
S,  18B0.  Two  children  were  bom  of  this 
awrriMge^  «ne  of  whom  died  at  the  age  of 
twa  x**"'  ^^  otber  b  tbe  plaintiff. 


The  defendants  are  oil  and  gas  companies 
operating  in  the  Caddo  oil  and  gas  fields, 
the  Producers  Oil  Company  operating  under 
a  lease  from  the  other  company.  The  prop- 
erty haa  produced  and  is  atill  producing  a 
large  amount  of  oil. 

A  motion  is  made  to  dismiss.  As  perti- 
nent to  the  motion,  tbe  answer  of  the  Pro- 
ducers Oil  Company  must  he  considered.  It 
allures  that  Wadkina  actually  settled  upon 
tbe  land  on  or  before  December  12,  1S93,  un- 
der the  homestead  laws  of  the  United 
States,  the  land  then  being  public  land  of 
the  United  States,  and  subject  to  settle- 
ment and  entry  under  those  laws,  and  did 
not  marry  the  mother  of  plaintiff  until  sev- 
eral months  later;  that  the  patent  was 
issued  as  early  as  December  12,  1898,  there- 
by fixing  and  determining  the  date  of  set- 
tlement as  being  at  least  five  years  prior 
thereto;  that  defendant  !s  the  leasee  of  its 
codefendant,  who  claims  to  own  and  does 
own  the  land  in  fee  simple  by  regular  con- 
veyance from  Wadkins,  and  that  defendant, 
therefore,  claims  a  right,  title,  privilege, 
and  immunity  uuder  the  statutes  of  tbo 
United  States,  and  particularly  under  the 
acts  of  Congress  governing  homestead  en- 
tries on  the  public  lands  of  the  United 
States,  and  that,  under  those  statutes, 
plaintiff  haa  no  right,  title,  or  interest  in 
the  landa. 

The  answer  of  the  Atlanta  &,  Shreveport 
Oil  i,  Oaa  Company  alleges  substantially 
the  same  facta,  and  that  "all  allegationa 
of  its  codefendant  as  to  Federal  questions 
are  adopted  and  made  part"  of  defendant's 
answer. 

It  will  appear  in  our  diacuaaion  of  the 
case  that  the  Federal  right  thus  invoked 
was  paaaed  on  by  the  supreme  court  of  the 
atate,  and  was  an  element  in  its  decision 
against  plaintiff.  Tbe  motion  to  dismiss  is^ 
therefore  overruled.  g 

•  Under  the  laws  of  tbe  United  States  * 
every  person  who  la  tbe  head  at  a  family, 
and  having  certain  other  qualillcations  not 
necessary  to  mention,  shall  be  entitled  to 
enter  a  quarter  section  or  leas  of  tbe  publio 

By  SS  2291  and  2292  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat  IBOl,  pp.  13B0, 
13Q4)   it  ia  provided  as  follows: 

'■Sec.  22B1.  No  certificate,  however,  ahall 
be  given,  or  patent  issued  tlierefor,  until 
tbe  expiration  of  five  years  from  the  date 
of  such  entry;  and  if,  at  tbe  expiration  of 
such  time,  or  at  any  time  within  two  years 
thereafter,  the  person  making  such  entry; 
or,  if  he  be  dead,  his  widow;  or,  in  case  of 
her  death,  his  heirs  or  devisee;  or,  io  case 
of  a  widow  making  such  entry,  her  heirs  or 
devisee,  in  case  of  her  death,  proves  hy 
two  oredible  witnesses  that  he,  shie,  or  they 


■lofGooglc 


St  SDPBBHB  COUKT  KBPORTER. 


Oct.  : 


faav*  rMid«d  apou  or  enlUT«tcd  the  um* 
for  tlie  tem  of  At*  yatn  immedUtelj  aaa- 
«eeding  the  time  of  filing  the  affld&Tlt,  and 
m»kei  ftffidftTJt  that  no  part  of  «ach  land 
baa  been  alienated,  except  aa  provided  in 
section  tvcntj-tvo  hundred  and  eightr- 
elglit,  and  that  he,  she,  or  they  will  bear 
true  allegiance  to  the  garerainent  of  the 
United  States;  then,  in  inch  ease,  be,  abe, 
or  they,  if  at  that  time  eitizene  of  the  Unit- 
ed SUtea,  iball  be  entitled  to  a  patent  m  in 
other  eaeea   prorided  by  law.     .     .     . 

<MSee.  2292.  In  case  of  the  death  of  both 
father  and  mother  leaTlng  an  infant  ehlld 
«r  children  nnder  twenty-one  years  of  age, 
the  right  and  fee  aball  Innre  to  the  benefit 
of  eucb  infant  child  or  children.     .     ,     ." 

In  McCune  v.  Essig,  189  U,  S.  382,  BO 
L.  ed.  aST,  26  Sup.  Ct.  Rep,  7B,  we  decided 
that  tbe  beneflciariea  of  tbe  atatute  were 
(1)  the  entryinan,  (2)  hla  widow,  she  per- 
forming and  proving  he  performance  of  tbe 
conditions,  to  wit,  residence  and  cnlttTatlon 
«f  the  land  for  the  time  preacritied;  and 
(3) — S  229B — a  child  or  children  nnder 
twenty-one  years  of  age.  And  tbe  rights 
are  independent;  or,  in  other  words  and  in 
_  Illustration,  as  we  said  in  McCune  v.  Esalg, 
^  tlie  homestead  claimant  "may  reside  upon 
*  and  cultivate  the  land,  and  by  doii^  so*is 
entitled  to  a  patent.  If  he  die,  his  widow 
is  given  the  right  of  residence  and  cultiva- 
tion, and  'shall  be  entitled  to  a  patent  as  in 
other  cases.'  He  can  malce  no  devolution  of 
tbe  land  against  her.  Tbe  statute  which 
l^ves  him  a  right  gives  her  a  right.  She 
is  as  much  a  iMneficiery  of  the  statute  as 
fee." 

Her  rights,  therefore,  are  derived  from 
the  statute,  but  necessarily  depend  upon  the 
oontingency  mentioned;  that  is,  his  death 
before  perfecting  his  entry.  If  she  die  be- 
fore then,  if  she  does  not  become  a  widow 
tietore  then,  necessarily  no  right  vests  in 
her  under  the  statute.  And  such  was  the 
fact  in  the  caae  at  bar.  The  mother  of  tbe 
minor  died  before  any  right  could  accrue 
to  her.  To  express  it  another  way,  the  en- 
try of  Wsdkins  iras  perfected  In  his  own 
right. 

But  it  is  said  that  his  right  baa  relation 
to  tbe  date  of  bis  entry,  and  must  be  con- 
sidered aa  having  vested  then.  A  like  con- 
tention was  rejected  in  McCune  v.  Esiig. 
A  title  derived  from  a  widow  was  there  sus- 
tained against  tbe  contention  that,  by  tbe 
entry  of  her  husband,  the  land  involved  had 
become  community  property  under  the 
state  law,  and  an  undivided  one  half  there- 
of passed  at  bis  death  to  his  daughter. 
The  ruling  is  directly  in  point. 

It  appears  that  Wadlcins  settled  «n  tbe 
land  before  his  marriage,  bat  did  not  make 
ft  formal  homeitead  entry  of  it  until  after 


his  marriage;  and  it  Is  hanee  argoed  that 
an  inchoate  right  Tested  In  Um  by  Us  en- 
try only;  and  that  the  entry  baring  been 
made  "during  tlie  riginn  of  the  communis 
of  aequiti  and  gains  incidental  to  the  mar- 
riage," th*  patent,  under  the  jurispradene* 
□f  Louisiana,  conveyed  the  "full  title  of  th* 
government  to  tbe  community."  And  this, 
it  is  contended,  tbe  snpreme  court  decided 
to  he  the  law  of  the  state,  but  considered 
that  It  could  not  be  applied  in  the  case  at 
bar  because  the  court  erroneously  decided 
that  Wadlcins's  settlement,  which  occurred- 
before  bis  marriage,  was  tbe  commencement  J; 
<j*hia  right,  and  not  tbe  entry  at  the  land* 
olBce,  which  occurred  after  bis  marriage. 

The  court  did  decide  that  the  right  of 
Wadlcins  began  with  his  settlement,  and  not 
by  his  entry,  and  applied  the  law  of  tbe 
state  in  accordance  with  that  view,  yield- 
ing to  it,  as  the  court  said,  "as  an  effect 
of  the  act  of  Congress  of  ISSO"  and  of  the 
codal  provisions  of  the  state  "touching  tiM 
retrospective  operation  of  the  accomplish- 
ment of  suspensive  conditions." 

The  provision  of  the  act  of  1880  referred 
to  is  as  follows:  "See.  3.  That  any  settler 
who  has  settled,  or  who  shall  hereafter  set- 
tie,  on  any  of  the  public  lands  of  tbe  United 
States,  whether  surveyed  or  unsurveyed, 
with  the  intention  at  claiming  the  sanM 
under  the  homestead  laws,  shall  bs  allowed 
the  same  time  to  Ale  his  homestead  applica- 
tion and  perfect  bis  original  entry  in  tbo 
United  States  Land  Office  as  is  now  allowed 
to  settlers  under  the  pre-emption  laws  t» 
put  their  claims  on  record.  And  W>  right 
shall  relate  lank  to  the  date  of  aettlemen*, 
the  tame  aa  if  he  eettUd  under  the  pre-emp- 
tion laws."  (ItalicB  oars.)  21  SUt  at  L. 
140,  chap.  B9,  V.  8.  Comp.  Stat.  1001,  p. 
1392. 

The  supreme  eonrt,  to  sustain  its  view, 
cited  Maddoi  v.  Burnbam,  160  U.  S.  MB, 
39  L.  ed.  52T,  15  Sup.  Ct.  Rep.  448;  St 
Paul,  M.  k  M.  R.  Co.  v.  Donohue,  210  U.  S. 
21,  fi2  L.  ed.  941 ;  28  Sup.  Ct.  Rep.  BOO. 

In  Sturr  *.  Beck,  133  U.  S.  641,  547,  3S  L. 
ed.  TSl,  704,  10  Sup.  Ct  Rep.  3S0,  the  eonrt 
said,  through  Chief  Justice  Fuller,  that 
"the  ruling  of  the  Land  Department  has 
been  that  it  tbe  homestead  settler  shall 
fully  comply  with  the  law  as  to  eontinuona 
residence  and  cultivation,  the  settlement  de- 
feats alt  claims  Intervening  between  Its 
date  and  the  date  of  filing  bis  homeatead 
entry,  and  in  making  final  proof,  his  At* 
years  of  residence  and  cultivation  wilt  oon- 
mence  from  tbe  date  of  actual  settlement." 

In  Maddos  v.  Burnbam,  tbe  act  of  ISM 
was  commented  on,  and  it  was  decided  thsA^ 
by  that  act  "for  the  first  time  tbe  right  of  alj 
par^  entering  land  under  the'homesteai" 
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In  St.  P&ul,  M.  A  M.  B.  Co.  T.  Donohue. 
It  was  held  it  wu  not  untU  M&j  14,  ISBO, 
that  »  hMpeatead  entrf  wk*  permitted  to  be 
mede  upon  unsiirTeyed  publie  lands,  and 
"^or  the  flnt  time,  both  as  to  the  sur- 
veyed and  UDSurrejed  public  Unds,  the 
right  of  the  homestead  settler  was  allowed 
to  be  initiated  by  and  to  arise  from  the  act 
of  tettlement,  and  not  from  the  record  of 
the  elaim  made  In  the  land  office." 

There  can  be  no  doubt  that  Wadkins's  in- 
choate right  was  initiated  b;  his  settle- 
meat,  and  that,  aa  between  him  and  any 
inten'ening  claimant,  hia  perfected  right 
eTidenced  by  the  patent  related  back  to  the 
time  of  his  eettlement.  (Shepley  v.  Cowan, 
01  U.  S.  330,  33S.  23  L.  ed.  4S4,  427 ;  Weyer- 
banser  v.  Hoyt,  219  U.  S.  3S0,  3SB-3B0,  SB 
Ix  ed.  2S9,  eoi-eea,  31  Sup.  Ct.  Rep.  300)  ; 
but  he  did  not  acquire  any  vested  interest 
In  the  land  until  be  bad  fully  complied 
with  the  proTisiona  of  the  homestead  law 
and  submitted  proof  thereof  at  the  local 
office.  Prior  to  that  time  his  right  was  es- 
sentially inchoate  and  exclusiTely  within 
the  operation  of  the  laws  of  the  United 
States,  and  those  lawa,  at  we  bare  seen, 
fully  dealt  with  tbe  subject  of  who  should 
be  the  beoeSciary  of  a  compliance  wiUi 
thero,  thereby  excluding  state  laws  from 
that  field.  This  is  ■  manifeat  deduction 
from  HcCune  t.  Esiif.  There  might  be  a 
enrious  and  confusing  result  from  an  oppo- 
site ruling,  as  pointed  out  by  the  supreme 
court  of  the  state  in  its  first  opinion.  Sup- 
poee  Wadlcins  bad  married  again  and  died 
before  perfecting  his  claim.  Could  bis  wid- 
ow have  continued  the  required  reaidence 
upon  and  cultivation  of  the  land!  And  it 
ao,  in  wliat  right — her  own,  or  that  of  the 
flrat  wife,  or  in  both  rigbU?  Section  2201 
precludes  such  confusion.  It  is  a  definite 
grant  of  rights,  and  who  shall  be  its  bene- 
fteiaries  are  explicitly  deaignated,  and  upon 
what  contingencies,  and  upon  the  perform- 
S  ance  of  what  conditiona.  Until  such  eontin- 
•  geneles  happen,  and  until'such  performance, 
no  rights  vest.  It  followa  that  the  mother 
of  EfBe  Bell  Wadkins  acquired  no  interest 
in  the  land. 

Judgment  afflrmed. 
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npoD  a  day  named,  in  a  poatoSca  apeclfleal- 
ly  named,  a  letter  of  such  indecent  chsrao- 
ter  as  to  render  it  unfit  to  be  set  forth  in 
detail,  inclosed  in  an  envelop  bearing  a 
definite  specified  address,  must  be  deemed, 
in  the  abeence  of  a  demand  for  a  bill  of  par< 
tienlara,  to  advise  the  accused  sufficiently 
of  the  nature  and  cause  of  the  accusation 
against  him,  so  that  he  may  meet  such  ao- 
cuaation  and  prepare  for  trial. 

fBd.  Hot*.— For  other  csaei,  ae«  Poit  01Bc«. 
OMit.  Dig.  II  a-m:    Dae.  DIs.  t  «.•] 

Post    Oiticb    (|    48*) — iNDicTiraur— Snr- 

FIOnitCT— NONltAIL.aBI^  Matibb. 
S.  The  eharge  in  an  indictment  specifi- 
cally alleging  that  the  accused  knowingly 
violated  tbe  laws  of  the  United  States  by 
depositing  upon  a  day  named,  in  a  post- 
office  specifically  named,  s  letter  of  such 
indecent  character  as  to  render  it  unfit  to 
be  set  forth  in  detail,  inclosed  in  an  en- 
velop bearing  a  definite  specified  address^ 
cannot  be  said,  in  the  absence  of  a  demand 
for  a  bill  of  particulars,  to  be  so  indcS- 
nite  that  tbe  accused  could  not  plead  tb» 
record  and  conviction  in  bar  of  another 
prosecution,  since  in  such  caes  it  Is  the 
right  of  the  accused  to  resort  to  parol  tes- 
timony to  show  the  subject-matter  of  the 
former  conviction. 

rSd.  Nota.— For  etber  euro,  see  Poet  Offlce, 
Cent.  Die.  II  W-M:  Dw:.  DIr  I  «.•] 

[No.  eei.] 

Argued   and   submitted   January   14,   1S13. 
Decided  February  24,  1913. 

IN  ERBOR  to  the  District  Court  of  tb* 
United  States  for  tbe  District  of  South 
Dakota  to  review  a  conviction  of  mailing 
an  indecent  letter.    Affirmed. 

The  facte  are  stated  in  tbe  opinion. 
Mr.  Joe  Kfrby  for  plaintiff  In  error. 
Solicitor   General   Bullitt  for   defendant 

S 

*Ur.  Juttiee  Day  delivered  the  opinion  ■ 
of   the   court : 

The  plaintiff  in  error  was  indicted  under 
3893  of  the  Revised  Statutes,  (U.  5. 
Comp.  Stat  1901,  p.  2653),  which  declares 
certain  matter  nnmsilable,  for  depositing  a 
letter  alleged  to  be  obscene,  In  a  postoffic* 
of  the  United  States.  Upon  trial  he  was 
convicted,  and  was  sentenced  to  a  term  In 
the  penitentiary.  The  case  Is  brought  here 
to  review  alleged  errors  in  falling  to  sos- 
taln  objections  made  to  the  indictment  In 
the  court  below. 

The  Indictment  charged  that  Bartell  did 
on  the  24th  of  November,  1911,  at  Bioux 
Falls,  in  the  county  of  Minnehaha,  state  of 
South  Dakota,  unlawfully,  wilfully,  know- 
ingly, and  feloniously  deposit  in  the  United 
States  postofflce  at  Sioux  Falls  afore- 
said, for  mailing  and  delivery  by  the  poat- 
offlee  establishment  ef  the  United  State*, 
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•btMh  nonmailable  matter,  to  wit:  "A 
letter  IneloBed  in  an  envelop,  vhicti  said 
letter  was  then  and  there  filthy,  obecene, 
lewd,  lasciviouB,  and  ol  an  indecent  charac- 
ter, and  is  too  filthy,  obacene,  lewd,  oSen- 
sive,  and  of  such  indecent  character  ob  to  be 
unlit  to  be  eet  forth  in  this  Indictment  and 
to  be  spread  at  length  upon  the  records  of 
this  honorable  court.  Therefore  the  grand 
Jurors,  aforesaid,  do  not  set  forth  the  same 
in  this  indictment;  and  which  said  envelop 
containing  said  letter  was  then  and  there 
^directed  to  and  addressed  as  follows:  Miss 
<J  Zella  Delleree,  fitevens  Point,  Wisconsin, 
■  he,  the  said  Lester  P.'Bartell,  then  and 
there  welt  knowing  the  contents  of  said  let- 
ter and  the  character  thereof,  and  well 
knowing  the  same  to  be  filthy,  obscene, 
lewd,  and  lascivious,  and  ot  an  Indecent 
character." 

The  plaintiff  in  error  appeared  and  de- 
murred to  this  indictment  for  the  reasons 
following: 

"I.  That  the  facts  stated  in  said  indict- 
ment are  not  sulScient  to  and  do  not  con- 
stitute a  crime. 

"II.  That  no  facts  are  stated  sufficient  to 
notify  this  defendant  of  the  nature  and 
cause  of  the  accusation  for  which  he  is  now 
placed  on  trial,  as  required  by  article  6  of 
the  Amendments  to  the  Constitution  of  the 
United  SUtes." 

The  court  overruled  the  demurrer.  The 
Mme  objection,  in  substance,  was  taken  by 
motion  in  arrest  of  judgment  after  conric- 
tioD,  and  the  question  presented  here  is  the 
alleged  insufBciency  of  the  indictment. 

It  is  elementary  that  an  indictment,  in 
order  to  be  good  under  the  Federal  Consti- 
tution and  laws,  shall  advise  the  accused 
of  the  nature  and  cause  of  the  accusation 
against  him,  in  order  that  be  ma;  meet  the 
accusation  and  prepare  for  his  trial,  and 
that,  after  judgment,  he  ma;  be  able  to 
plead  the  record  and  judgioent  in  bar  of 
further  prosecution  for  the  same  offense. 

While  it  is  true  that  ordinarily  a  docu- 
ment  or  writing  essential  to  the  charge  of 
crime  must  be  snfficientl;  described  to 
make  known  its  contents  or  the  substance 
thereof,  there  is  a  well -recognized  excep- 
tion in  the  pleading  of  printed  or  written 
matter  which  is  alleged  to  be  too  obscene 
or  indecent  to  be  spread  upon  the  records 
of  the  court  It  is  well  settled  that  such 
natter  may  be  identilied  b;  a  reference 
■ufBcient  to  advise  the  accused  of  the  letter 
or  document  intended  without  setting  forth 
Its  contents.  United  States  v.  Bennett,  16 
BUtebf.  33S,  Fed.  Cas.  No.  ]4,fiTl;  Bosen 
T.  United  Etstes,  Ifll  U.  8.  29,  40  L.  ed. 
«0a,   16   Sup.    Ct   Rep.   434,   480,   10   Am. 

Sfklm.  Rep.  251. 
*Tha  eases  were  fully  reviewed  hy  Mr. 


Justice  Harlan,  epeaUng  tor  fhe  court,  1b 
tiie  Rosen  Case,  and  after  stating  the  right 
of  the  accused  to  be  advised  of  the  natura 
and  cause  of  the  accusation  against  him 
with  such  leaaonable  certaint;  that  he  can 
make  his  defense  and  protect  bimsdf 
against  further  prosecution,  the  doctrine 
was  thus  summarized   (p.  40): 

"This  right  ie  not  infringed  b;  the  omla- 
sion  from  the  indictment  of  indecent  and 
obscene  matter,  alleged  as  not  proper  to 
be  spread  upon  the  records  of  the  court,  pro- 
vided the  crime  charged,  however  general 
the  language  used,  is  yet  so  described  aa 
reasonably  to  inform  the  accused  of  the  na- 
ture of  the  charge  sought  to  be  established 
against  him;  and  ...  in  such  caae,  the 
accused  ma;  apply  to  the  court  before  the 
trial  is  entered  upon  for  a  bill  of  particu- 
lars, showing  nhat  parts  of  the  paper  would 
be  relied  on  b;  the  prosecution  as  being 
obscene,  lewd,  and  lascivious,  which  motion 
will  be  granted  or  refused,  as  the  court,  iu 
the  exercise  of  a  sound  legal  discretion, 
ma;  find  necessar;  to  the  ends  of  justice." 

We  find,  ufHin  applying  this  doctrine  to 
the  instant  ease,  that  it  was  specifically 
charged  that  the  letter  was  mailed  by  the 
ised  in  violation  of  the  statute,  upon  a 
day  named,  at  the  postoffice,  in  a  town  and 
count;  Darned  and  within  the  district;  that 
its  contents  were  well  known  to  the  ao- 
cused,  and  were  so  filthy,  obscene,  lewd,  and 
ofl'ensiTe,  and  of  such  indecent  character, 
0  be  unfit  to  be  spread  upon  the  record 
of  the  court,  and  that  the  letter  was  in- 
closed in  an  envelop  which  was  addressed  to 
the  person  and  place  specified  in  the  indict- 
ment. There  was  no  attempt  on  the  part 
of  the  accused  to  require  a  bill  of  particu- 
lars, giving  a  more  specific  description  of 
the  letter,  or  an;  further  identifieation  of 
it:,  if  that  was  necessary  to  hie  defense. 
Under  the  Federal  practice  be  bad  a  right 
to  apply  for  such  bill  of  particulars,  and  It 
was  withfo  the  judicial  discretion  of  the  2 
court  to  grant  such  order,  If^neeeesaiy  for? 
the  protection  of  the  rights  of  the  accused, 
and  to  order  that  the  eonteata  of  the  letter 
be  more  fully  brought  to  the  attention  of 
the  court,  with  a  rievr  to  ascertaining 
whether  a  verdict  upon  auch  matter  as  ob- 
e  would  be  set  aside  b;  the  eourt. 
United  States  v.  Bennett  and  Rosen  v. 
United  States,  supra.  In  Durland  v.  Unit- 
ed States,  ISl  U.  S.  300,  31S,  40  L.  ed.  709, 
712,  10  Sup.  Gt  Rep.  SOS,  tt  was  held  that 
a  general  description  of  a  letter,  identified 
by  the  time  and  place  of  mailing,  whan  it 
was  mailed  in  pursuance  of  a  scheme  to 
defraud,  was  sufficient,  in  the  absence  of  a 
demand  for  a  bill  of  particulars. 

As  to  the  objection  that  the  charge  waa 
so   indefinite   that  the  accused  could  not 
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plead  the  record  uid  conTlctioii  In  bar 
Another  pToaecution,  it  ie  sufficient  to  bb; 
that  in  aueh  eaaea  it  is  tbe  rigbt  of  the 
aecuaed  to  resort  to  parol  teatimony  to 
show  tbe  Bubjeet-matter  of  the  former  eon- 
Tiction,  and  lueb  practice  is  not  infrequent- 
ly neoeisary.  United  States  t.  Claflin,  13 
Blatchf.  178,  Fed.  Cas.  No.  14,TSS;  Dunbar 
V.  United  States,  166  U.  S.  185,  39  L.  ed. 
390,  15  Sup.  Ct  Sep.  S29;  Tubbe  t.  United 
States,  44  C.  C.  A.  357,  :o5  Fed.  69.  In 
the  Dunbar  Case  it  was  stated  that  other 
proof  beside  tbe  record  night  be  required 
to  identify  the  subject-matter  of  two  in- 
dictments, and  the  rule  was  laid  down  a* 
follows   (p.  191): 

"The  rule  is  that,  if  the  description 
brings  the  property  in  respect  to  which  the 
offense  is  charged  clearly  within  the  scope 
of  tbe  statute  creating  the  offense,  and  at 
the  same  time  so  identities  it  as  to  enable 
tbe  d^endant  to  fully  prepare  his  defense, 
it  is  sufficient." 

Tbe  present  indictment  specifically 
charged  that  tbe  accused  had  knowingly 
violated  tbe  laws  of  tbe  United  States  by 
depositing  on  a  day  named,  in  the  postofBce 
specifleally  named,  a  letter  of  such  inde- 
eant  character  as  to  render  it  unfit  to  be 
set  forth  in  detail,  inclosed  in  an  envelop 
bearing  a  definite  address.  In  tbe  absence 
of  a  demand  for  a  bill  of  particulars  we 
S  think  this  description  sufficiently  advised 
•  the  accused  of  the  nature  and  cause  of'the 
accusation  against  him.  This  fact  is  made 
more  evident  when  it  is  found  that  this 
record  shows  no  surprise  to  tbe  accused 
in  tbe  production  of  tbe  letter  at  tbe 
trial,  and  no  exception  to  its  introduction 
In  evidence,  and  there  is  no  indication  that 
the  contents  of  tbe  letter,  when  it  was  pro- 
duced, did  not  warrant  the  description  of 
it  pven  in  the  indictment. 
Judgment  affirmed. 


or  O.  S.S1U 
BA8UUS  K.  SVOR,  Plff.  in  Err., 

CATHERINE  M.  MORRIS. 

Pdbuo    Lahim  (I  81*)— Bailbdad  Lard 
Obartb  ~  iHDEuinTT  LAHOi— Hoioe- 

STEAO     SBTTIXMZnT, 

1.  Residence  and  occupancy  by  a  home- 
stead claimant  during  the  interim  between 
the  rejection,  because  not  accompanied  by 
a  designation  of  the  toss  in  the  place  lim- 
its, of  a  selection  within  the  indemnity 
limits  of  tbe  railroad  land  grant  of  July 
4,  1866  (14  Stat,  at  L.  87,  chap.  188),  and 
a  second  approved  indemnity  selection  of 
the  same  tract,  initiated  a  homestead  right 
superior   to  tbe   indemnity   selection. 

[Bd.  Note.— For  otbcr  cases,  sua  Public  I^nds, 
Cent.  Dig.  II  a&)-ai;    Dae.  Dig.  |  Bl.'] 


Public  Lands  (J  81*)  —  Railroad  Lard 

GBAITTe  —  INDEMNITT  SBtJUTrnu  _ 
HOMESTltAD  SETTLBMIHT  —  DxLAX  Iff 
ASSBBTlItG    OEiAIH. 

2.  The  failure  of  a  homestead  settler  to 
assert  hi*  elaim  at  the  local  land  ofBee 
within  three  montlis  from  the  date  of  set- 
tlement, as  required  by  the  act  of  May  14, 
1880  (21  Stat,  at  L,  140,  chap.  80,  U.  S. 
Comp.  Stat.  1901,  p.  1392),  g  3,  and  U.  B. 
Rev.  Stat.  §  Z2BS,  failing  which,  tbe  land 
shall  be  awarded  to  the  next  settler  in 
order  of  time,  is  not  a  matter  of  which  ad- 
vantage can  be  taken  by  a  railway  com- 
pany, or  one  standing  in  its  shoes,  in  oon- 
neotion   with  an   indemnity   railroad   selec- 

lEd.  Nola— For  otliar  mate,  MS  Publlo  I^nds, 
Crot  Dig.  11  »0-tU  i    D«!.  Dig.  |  «.•] 

PDnLio  Lards  «  128*)— Railroad  Lard 

tRiST— Chaboino   Patertkb   ab   Tbdb- 

TBB    FOB    BqUTTABLB    OWRXB. 

_  3.  The  title  acquired  under  an  indem- 
nity railroad  selection  approved  by  the 
Secretary  of  the  Interior  in  an  eaaentially 
»  porte  proceeding,  without  knowledge  of 
the  fact  that  during  the  interim  between 
the  filing  of  this  selection  and  the  rejection 
*'  a,  prior  indemnity  selection  a  homestead 

ght  had  been  initiated  by  occupancy  and 

sidence  will  be  deemed  to  be  held  in  trust 
for  tbe  homestead  claimant  by  a  purchaser 
with  full  knowledge  and  notice  of  such  os- 
~i]pBjiiry  and  claim. 

tiSd.  Note.— For  other  eases.  He  Pnbllo  Lands, 
Cent  Dig.  g  Hli   Deo.  Dl«.  |  Itt.*] 


Suhtnitted  January  8,  1B13.     Decided  Jeb- 
ruaty  24,   1913. 

JN  ERROR  to  tbe  Supreme  Court  of  tha 
State  of  Minnesota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  tha 
District  Court  of  Chippewa  County,  in  that 
state,  in  favor  of  plaintiff  in  a  controversy 
over  land  within  tha  indemnity  limits  of 
a  railroad  land  grant.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  118  Minn.  344,  13B 
N.  W.  862. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  A.  Posnes  for  plaintiff  in  error.  , 

Mr.  Owen  Morris  for  defendant  In  error, 

a 

*Mr.  Justice  Tnn  Devanter  delivered  tha* 
opinion  of  the  court: 

~'iia  case  presents  a  controversy  over  one 
of  the  quarters  of  an  odd -numbered  section 
within  the  indemnity  limits  of  tlie  railroad 
land  grant  of  July  4,  1866,  to  the  state  of 
Minnesota,  which  the  stat«  transferred  to 
tbe  Hastings  k  Dakota  Railway  Company. 
14  Stat,  at  L.  87,  chap.  168.  The  trial  court 
gave  judgment  for  the  plaintiff,  which  was 
affirmed  by  the  supreme  court  of  the  state 
(118  Minn.  314,  136  N.  W.  852),  and  the 
defendant  prosecutes  this  writ  of  error. 

Tbe    facts    material    to    the    oontrover^ 


n  Dee.  *  Am.  Digs.  UOI  to  dat«,  *  Rep'r  In< 


*  Rep'T  Indue*  . 

D,ai,.„o,C,OOglC 


MS 


U  SUPREUE  COUKT  REPORTER. 


Oct.  Teuc, 


u-e  thcM:  In  18S3,  after  tlie  completion  of 
tha  ro«4,  tbe  railwaiy  company  filed  in  the 
local  land  offics  an  indennity  aelection  of 
tbe  tract  iu  controversj,  but  neglected  to 
comply  with  uk  existing  regulation  requir- 
ing that  the  Miection  be  accompanied  by 
ft  dMignation  of  the  Iosb  in  the  place  limits 
hi  lieu  of  which  the  eeleetion  was  made. 
Report  Com'r  Q.  L.  0.  1878,  p.  128,  rule  V. 
The  eelection  was  rejected  b;  the  local  of- 
fleers,  but  remained  pending  on  successive 
appeals  to  the  CommissloDeT  of  the  Gen- 
eral Land  Otflce  and  the  Secretary  of  the 
g  Interior  until  October  23,  1891,  when  it 
■  was  finally  rejected  by  the  latter  •because  of 
that  irregularity.  Six  days  later  RuMclI 
Sage,  trustee,  to  nhom  the  rights  of  the 
railway  company  under  the  land  grant  had 
then  been  assigned,  Hied  another  indemnity 
selection  of  the  same  tract,  accompanied  by 
a  proper  designation  of  the  loas  in  lieu  of 
which  the  eelection  was  made,  and  in  that 
connection  claimed  and  alleged  that  the 
traet  was  then  vacant  and  unappropriated. 
Hsreh  ZO,  1897,  this  selection  was  approved 
by  the  Secretary  of  the  Interior,  and  the 
traet  was  certified  under  the  grant,  the  cer- 
tification being  treated  as  the  equivalent  of 
ft  patent  14  SUt  at  I..  97,  chap.  183. 
The  plaintiff  subsequently  acquired  the  right 
and  title  of  Sage,  trustee,  to  the  tract,  but 
did  so  with  full  notice  and  Icnowledge  of 
the  occupancy  and  claim  of  the  defendant. 
In  18SS  the  defendant  applied  at  the  local 
land  office  to  make  a  homestead  entry  of 
the  tract,  and  the  application  was  denied, 
the  circumstances  being  such  that  it  could 
not  be  allowed.  In  1S8S,  while  the  selec- 
tion of  1883  was  pending,  be  settled  upon 
the  tract  with  the  purpose  of  acquiring  the 
title  by  compliance  with  the  homestead 
law,  and  continuously  thereafter  resided  up- 
on the  tract,  occupied.  Improved,  and  cul- 
tivated it,  all  the  time  asserting  a  claim 
under  that  law.  The  improvements  which 
he  made  exceeded  (2,000  in  value,  and  the 
area  which  he  reduced  to  cultivation 
eeeded  100  acres.  Being  continuous, 
occupancy  and  claim  covered  the  interim 
between  thr  Snal  rejection  of  the  first  in- 
demnity selection  and  the  Cling  of  the  sec- 
ond one,  but  he  did  not  again  apply  at  the 
local  office  to  make  a  homestead  entry  un- 
til 1904,  which  was  after  the  tract  had 
passed  beyond  the  jurisdiction  of  the  Land 
Department  by  the  certification  under  the 
land  grant.  At  the  time  of  his  settlement, 
and  continuously  thereafter,  he  possessed  all 
the  qualifications  requisite  to  acquire  the 
title  as  a  homestead  claimant. 
^  The  plaintiff's  title  receives  no  support 
M  from  the  indemnity  selection  of  1883,  for, 
*  a*  has  been  seen,  it  did  not*eonform  to  the 
existing  regnlatlooa  In  an    essential    par- 


ticular, and  waa  Anally  rejected,  October 
23,  1891,  for  that  reason  And  to  avoid  an 
extended  statement  and  discussion  reapect- 
g  an  indemnity  withdrawal  made  in  1868 
id  still  another  claim  to  the  tract,  both  of 
which  were  terminated  on  or  shortly  before 
October  23,  1891  (see  5.  It.  Ex.  Doc  246, 
50th  Cong.,  Ist  Sees.;  26  Stat  at  L.  406, 
chap,  1040,  g  4,  U.  S.  Comp.  Stat  1901,  p. 
1599;  Re  St  Paul  &  B.  C.  R.  Co.  12  Land 
Dec  541 ;  St.  Panl  M.  k  M.  R.  Co.  v.  Hast- 
ings &  D.  R.  Co.  13  Land  Dec.  440),  it 
will  be  assumed,  without  so  deciding,  that 
the  defendant's  claim  receives  no  support 
Trom  what  he  did  anterior  to  that  date. 

Following  the  final  rejection  of  the  first 
selection  there  was  an  interval  of  six  day* 
in  which  the  land  was  not  only  tree  from  any 
claim  under  the  land  grant,  but  open  to  act- 
tiement  under  the  homestead  law.  So, 
apart  from  the  defendant's  earlier  efi^orts, 
there  can  be  no  doubt  that  by  his  residence 
and  occupancy  during  that  interval  he 
initiated  and  acquired  a  homestead  right 
He  wa«  not  disqualified  by  reason  of  what 
he  had  done  before,  and,  of  course,  it  waa 
not  necessary  that  he  should  go  through 
the  idle  ceremony  of  vacating  the  land  and 
then  settling  upon  it  anew.  This  is  tlie 
view  uniformly  applied  in  the  L«nd  Depart- 
ment Central  P.  R.  Co.  v.  Doll,  B  Land 
Dec.  355;  La  Bar  v.  Northern  P.  B.  Col 
IT  Land  Dec  40fl;  Vanderberg  t.  Hastings 
&  D.  R.  Co.  26  Land  Dec  390.  Bee  also 
Moss  V.  Dowman,  176  U.  S.  413.  44  L.  ed. 
S2e.  20  Sup.  Ct.  Rep.  42S.  The  second  se- 
lection came  after  this  homestead  right  had 
attached,  and  therefore  was  subordinate  to 
it  In  ite  facts  the  case  is  like  Sjoli  t. 
Drescbel,  199  U.  S.  S64,  50  L.  ed.  311,  2S 
Sup.  Ct  Rep.  154,  and  Oiborn  v.  Froysetb, 
216  U.  S.  671,  54  L.  ed.  619,  30  Sup.  Ct 
Rep.  420,  and  unlike  Weyerhaeuser  v.  Hc^ 
219  U.  S.  380,  66  L.  ed.  258,  31  Sup.  Ct 
Rep.  300,  and  Northern  P.  R.  Co.  v.  Wftsa, 
219  U.  S.  426,  55  L.  ed.  280,  31  Sup.  Ct 
Rep.  321,  and  yet  Is  within  the  principle 
recognized  and  enforced  in  each;  viz.,  that, 
as  between  conflicting  claims  to  public  lands, 
the  one  whose  initiation  is  first  in  time, 
if  adequately  fallowed  up.  Is  to  be  deemed. 
first  in  right.  The  Sjoli  and  Osbom  Cases  g 
involved* eon flicte  between  claims  initiated* 
by  homestead  settlement  and  claims  resting 
upon  railroad  indemnity  selections  subse- 
quently filed,  and  because  the  former  were 
first  in  time  they  were  held  to  be  superior 
in  right  Tt:e  Weyerhaeuser  and  Waa» 
Cases  presented  confiicta  between  railroad 
indemnity  selections  and  claims  initiated, 
one  by  an  application  to  purchase  under 
the  timber  and  stone  act,  and  the  other  by  ft 
homestead  settlement,  while  the  selections 
'  were  pending,  and  it  waa  held  thftt  tba  ••■ 
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leetioiia  g»ve  tbe  Letter  right  beutuse  they 
were  first  in  time. 

ThAt  in  point  of  residence,  improvemeut*, 
and  cultivation  the  defendant  full;  complied 
with  the  homestead  law  ia  not  questioned; 
but  it  is  contended  that  he  lost  his  claim 
hj  not  BBserting  it  in  due  time  at  the  local 
land  ofGce.  It  is  true  that  the  act  of  Maj 
14,  IS80  (Zl  Stat,  at  L.  140,  chap.  S»,  S 
3,  U.  S.  Comp.  Stat.  1001,  p.  1302),  in  con- 
nection with  Kev.  Stat.  3  £266,  Rxei  three 
months  from  the  dat«  of  settlement  as  the 
time  within  which  tbe  claim  should  be  b«- 
■erted  at  the  local  land  oCQce,  and  that  the 
defendant  did  not  conform  to  this  require- 
ment; but  tliat  is  not  a  matter  of  which 
advantage  can  be  taken  by  one  who  stands 
in  the  shoes  of  the  railway  compan;,  as  does 
the  plaintiff.  Tbe  statute  does  not  contem- 
plate that  such  a  default  shall  ineiorablj 
ertinguish  the  settler's  claim,  but  onlf  that 
the  land  shall  be  "awarded  to  the  next 
§«ttler  in  the  order  of  time"  who  does  so 
assert  his  claim  and  otherwise  complies 
with  the  law.  As  was  said  by  this  court 
ID  Johcson  V.  Towsley,  13  Wall.  72,  00,  20  L. 
ed.  485,  480:  "We  think  that  Coogress  in- 
tended to  provide  for  the  protection  of  the 
first  settler  b;  giving  him  three  months  to 
make  bis  declaration,  and  for  all  other  set- 
tlers by  saying  if  this  is  not  done  within 
three  months,  anyone  else  who  has  settled 
on  it  within  that  time,  or  at  any  time  before 
the  first  settler  makes  his  declaration, 
shall  have  the  better  right."  The  question 
has  been  repeatedly  oonaidered  by  the  Sec- 
retary of  the  Interior  in  connection  with 
Mtailroad  indemnity  selectiona  of  lands  C07- 
9  ered  by  existing  homestead  *  settlements 
which  had  not  been  asserted  at  the  local 
office  within  the  time  prescribed,  and  bis 
ruling  has  been  that  "a  failure  to  file  an 
application  to  enter  lands  within  three 
months  after  settlement  forfeits  the  claim 
to  the  next  settler  in  order  of  time,  hut 
such  default  is  not  one  that  can  be  taken 
advantage  of  by  a  railway  company."  Hast- 
ings i.  D.  R.  Co.  V.  Arnold  ,  26  Land  Dec. 
fiSS,  640;  Uissouri,  E.  t  T.  R.  Co.  v.  Troxel, 
17  Land  Dee.  122,  124.  We  regard  that 
ruling  as  resting  upon  a  proper  conception 
of  the  statute. 

Had  the  real  facts  been  disclosed  to 
the  Land  Department,  vit.,  that  the  de- 
fendant was  residing  upon  and  occupying 
the  land  ia  virtue  of  a  lawful  homestead 
settlement  antedating  the  second  indemnity 
•election,  it  would  have  been  the  duty  uf 
the  secretary  of  the  Interior  to  disapprove 
the  selection,  and  no  doubt  he  would  have 
done  so.  But  the  real  facts  were  not  dia- 
elosed.  On  the  contrary,  it  was  claimed  and 
alleged  bj  the  agent  who  acted  for  Sage, 
trustee,  in  making  the  selectloo,  that   the  ' 


land  was  then  Tacant  and  unappro- 
priated, and  on  that  representatioiL 
the  Secretary's  approval  was  giren.  Thus, 
the  title  was  wrongfully  obtained  hf 
one  who  was  not  entitled  to  it,  and  an- 
other who  had  earned  the  right  to  receiva 
it  wss  prevented  from  obtaining  it  when 
eubaequcntlj  he  came  to  assert  his  right 
before  tbe  Land  Department.  Whatever 
may  have  been  the  cause  of  the  defendant*! 
delay  in  so  asserting  his  right,  there  Is  no 
suggestion  that  he  either  knew  of  or  ac< 
quiesced  in  the  representation  that  the 
land  was  vacant  and  unappropriated,  or 
that  he  was  in  anjr  wise  apprised  of  the 
filing,  pendency,  or  approval  of  the  second 
selection  until  after  the  land  had  passed  out 
of  the  jurisdiction  of  the  Idnd  Department 
by  the  certiSoatlon  under  the  land  granL 
In  short,  the  proceeding  was  essentially  ea 
parte,  and  he  was  neither  heard  nor  given 
an  opportunity  to  be  heard.  ^ 

In  these  circumstances  we  think  it  Is  5 
a  necessary*  conclusion  that  the  title  ae-  * 
quired  by  Sage,  trustee,  was  held  by  him  in 
trust  for  the  defendant,  and  that  it  is  now 
held  upon  a  like  trust  by  the  plaintiff,  who 
took  with  full  notice  and  knowledge  of  the 
defendant's  occupancy  and  claim.  Rector  t. 
Gibbon,  111  U.  S.  276,  291,  Z8  L.  ed.  427, 
432,  4  Sup,  Ct  Rep.  606;  Widdjcombe  t. 
Childers,  124  U.  S.  400,  40E,  31  L.  ed.  427, 
430,  S  Sup.  Ct.  Rtp.  617;  Duluth  &,  I.  Range 
R.  Co.  v.  Roy,  173  U.  S.  &ST,  43  L.  ed.  820, 
19  Sup.  Ct.  Rep.  549. 

As  tbe  state  courts  proceeded  upon  the 
theory  that  the  second  selection  gave  the 
better  right  notwithstanding  the  defendant's 
claim  was  first  in  time,  the  judgment  is  re- 
versed, and  the  case  is  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Reversed.  ■ 

(22T  U.  B.  4».) 

AMY  B.  ZIUMSRMAN,  Appt., 

FRANK  F.  HARDmO.     {No.  771.); 

FRANK  F.  HARDING,  Appt, 

AMY  B.  ZIMMERMAN.     (No.  804.) 
Paetnebship    (I    B8*J— DUKATioB. 

1.  A  partneraDlp  formed  to  operate  a 
hotel  which  was  thereafter  leased  to  the 
partnership  for  a  specified  term,  with  aa 
option  to  purchase  during  the  term,  l>y  im- 
plication ia  to  continue  during  the  term  of 
the  lease,  where  there  is  no  express  stipu- 
lation as  to  the  duration  ot  the  partnersoip 
agreement. 

[Ed.  yote.— nir  otbar  cases,   IM  PartnerAlp, 
Cent.  Dig.  I  sa :    Deo.  DlR.  i  U.'l 
FaBTNEBS^tP      a     263*)— DlBBOI-XJTIOlf     AT 

Will. 

2.  The  mandate  of  Porto  Rico  Civil  Code, 
{  IGOT,  that  a  dissolution  of  a  partnership 


1.  Dla*.lMntedala,*R 
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•hall  occur  At  Ou)  will  or  withdrawal  of 
one  partner  only  where  the  duration  of  the 
nrtneiBhlp  ie  not  Sied,  i«  not  confined  in 
Ite  application  to  a  eaae  where  one  part- 
ner desires  to  turn  over  the  buiinesi  and 
responsibilitf  to  tlie  other. 

[Ed.  Kots.— Far  otiier  caB«<,  see  Partnenhlp, 
Cant.  DIs-  I  WI;    D«c.  Dig.  I  m.*] 

Partnership  (j  333*)  —  Aocooktiwo  — 

PSOITTS    PKRDKRTB    LITC. 

3.  A  partner  permitted  by  the  court  to 
continue  the  busineBs  during  a  disBolution 
■uit  after  refusing  to  appoint  a  receiver 
pendente  lilt  upon  the  application  of  the 
other  partner  when  hia  bill  was  filed  is  just- 
ly held  accountable  for  the  latter's  share  in 
the  profits  made  up  to  the  time  of  the  de- 
cree of  disBolution. 

IBd.  NotB^-For  otlier  cues,  ma  FKitnanhlp. 
Cant.  DIE.  !I  ■m-1»;    Dec  Dig.  1  HS.'I 

Partnersuif  (I  333*)  —  AcconKnna  — 
MiscoNDnoT, 

4.  A  partner  who  asiumeB  the  right  to 
take  poBBeBBion  for  berEelf  aad  to  carry  on 
the  business  with  the  partaereliip  property 
may  be  called  to  account  by  the  other  part- 
ner for  bis  share  in  all  the  joint  property, 
and  at  hia  election  may  be  required  to  ao- 
eount  for  the  profits  by  way  of  damages  ~ 
otherwise  which  he  bad  been  prevented  tn 
making  by  his  wrongful  exclusion  from  the 


Blkctioit  of  Sxkxdiu  (S  S*)— I<aw  and 

Eqnnr, 

6.  The  bringing  of  an  action  at  law  by 
one  partner  against  the  other,  to  recover 
damages  for  the  latter'H  breach  of  the  part- 
nership contract  by  a  declaration  of  dis- 
solution, followed  by  a  complete  exclueion 
of  the  former  from  all  poEseBsion  or  con- 
trol of  the  joint  property,  is  not  such  an 
election  as  will  bar  the  formar'B  right  to 
■ue  in  equity  to  obtain  a  decree  of  dissolu- 
tion and  an  accounting  of  the  partnerehip 

IKd.  \'Dte.— For  atber  pcipi,  an  Election  of 
HemedtPS.  Cent.  Olg.  %i  3,  4  :    Ppc    Dig.  t  3-*] 

Appeal    and    Erroh   (S    007')— PEEBOWP- 
TioPia— Kvidence. 

8.  Tiie  decree  below,  bo  far  as  it  atanda 
upon  quCHtionB  of  fact,  will  be  preguraed,  on 
appeal  to  tlie  Federal  Supreme  Court,  to  be 
supported  hy  evidence  not  objected  to, 
where  the  record  does  not  contain   all  the 

[Kd.  Note.— For  other  caaei,  lea  Appeal  and 
Error,  Cent,  Olg.  %l  Z911-2Sl£,  tSlD;  1GT3.  Ult. 
K!i.  8878;    Dec.  Dig.  ((07.*] 

[Kos.  771  and  894.] 
Submitted  January  10,  1913.  Decided  Feb- 
ruary 24,  1913. 
CROSS  APPEALS  from  the  District 
Court  of  the  United  States  for  Porto 
Bico  to  review  a  decree  dissolving  a  part- 
nership, and  apportioning  the  assets  be- 
twMn  tJie  partners.    Affirmed. 

S     Btatement  by  Mr.  Justice  Lnrtan: 
!*•  The  case  in  substance  la  this: 

The  appellee,  Harding,  undertook  to  ob- 


tain a  lease  from  the  owner  of  a  hotel  prop- 
erty situated  in  a  suburb  of  San  Juan, 
Porto  Rico,  and  an  option  of  ptirchase.  The 
parties  agreed  upon  the  rental,  term  of  the 
lease,  and  upon  an  option  of  purchase  dur- 
ing the  term  of  the  lease,  but  the  owners 
required  Harding  to  associate  himself  with 
another  person,  as  colessee,  satisfactory  to 
them.  After  some  negotiations  Harding 
arranged  with  the  appellant,  Mrs.  Zimmer- 
man, to  join  faim  in  the  lease  and  option, 
and  to  form  a  partnership  to  operate  the 
hotel.  Each  agreed  to  contribute  one  half 
of  an  agreed  capital,  their  personal  aervicea, 
and  to  share  in  the  profits  and  losses, 
equally.  The  agreement  of  partnership  was 
never  reduced  to  writing,  and  there  ivas  no 
express  stipulation  as  to  its  duration. 

Under  date  of  February  1,  1011,  the  own- 
ers of  the  hotel  property  eiecufed  a  lease  to 
the  partnership  for  the  term  of  two  years, 
with  right  of  renewal  for  another  term  of 
two  years  at  an  advanced  rental.  Tbia 
lease  included  an  option  of  purchase  during 
the  term  at  a  price  named.  Thereupon  tha 
partnership  took  possession  of  the  property 
and  its  operation  aa  a  hotot.  Harding  un- 
dertook the  office  side  of  affairs  and  fdra, 
Zimmerman  the  other  departments.  Tb« 
buslneas  seems  to  have  mn  along  smoothly 
and  with  proRt  until  abont  August  9,  IBll, 
when  Mrs.  Zimmerman,  who  was  in  sol* 
charge  by  reaaon  of  the  temporary  absence 
of  Harding  upon  a  vacation  in  the  UniUd 
States,  assumed  of  her  own  motion  to  dia- 
Bolve  the  partnership.  To  this  end  she  no- 
tified Harding  by  letter  that  she  had  dia- 
aolred  the  relation,  and  published  a  card  in 
the  local  papers  that  the  partnership  had  4 
been* dissolved,  and  that  she  would  thence-* 
forth  conduct  the  business  for  her  own 
benefit.  From  that  moment  she  assumed 
the  entire  ownership  and  possession  of  tha 
partnerahip  buHineas  and  property.  Hard- 
ing was  excluded  from  all  possession,  con- 
trol, or  voice,  and  all  benefits  which  bad 
accrued,  she  claiming  that  he  had  drawn 
more   than   his   share   upon  an   accounting. 

When  Harding  returned  to  San  Juan,  ha 
at  once  brought  an  action  at  law  against 
Mrs.  Zimmerman  to  recover  damages  for 
the  breach  of  the  partnership  contract. 
This  suit  was  removed  by  Mrs,  Zimmerman 
to  the  district  court  of  the  United  States 
for  the  district  of  Porto  Rico.  Thereupon 
Harding  obtained  leave  to  dismiBS  hia  ao- 
tlon  at  law,  without  prejudice,  and  filed 
this  bill.  Its  object  was  to  obtain  a  decree 
of  dissolution  and  an  accounting  of  the 
partnership  affairs.  The  oppointment  of 
a  receiver  to  manage  the  business  pending 
the  litigation  was  at  once  sought  by  Hard- 
ing under  the  averments  of  the  hill.  Thti 
was    resisted,    and    denied   by   the    court 


•roralbar  « 


ICAIKI 


.  UIgi.  UKfl  to  data.  A  Ren'r  Indexes 


■lofGooglc 


IMS. 

Opon  th*  aoming  in  of  her  aiuwer,  tm  au- 
ditor waa  appointed  to  report  upon  the 
partnenhip  aceovnta.  Ura.  Zimmerman  re- 
mained in  full  control  of  tlte  hotel  buaioeis 
down  to  the  dale  ol  final  decree.  May  18, 
1912,  by  which  the  partnership  waa  dis- 
■olved.  At  that  date  a  special  master  waa 
put  in  charge  of  the  busineaa  to  conduct  it 
until  a  sale  of  the  assets  should  be  had  and 
diiitributiOD  made.  The  partnerahip  prop- 
erty, including  the  unexpired  term  of  the 
lease,  was  sold  and  the  auditor's  and  mas- 
ter's report*  confirmed.  The  final  result 
was  that  the  share  of  Harding  in  the  pro- 
ceeds of  the  busineu,  including  profits  real- 
ised to  date  of  sale,  was  fixed  at  43, 008. 02, 
and  that  of  Mrs.  Zimmerman,  $4,S78.22. 
From    thia    decree    both    parties    have    ap- 

Hr.  N.  B.  K.  PetUnfUl  for  Zimmerman. 
Ueaats.  Hector  H.  ScoTill«  and  Wlllla 
Snreet  for  Harding. 

■  *IIr.  Justice  Imrton,  aftftr  making  the 
foregoing  statement,  delivered  the  opinion 
of   tbe  court: 

We  agree  with  the  court  below  that  al- 
though there  waa  no  express  stipulation  as 
to  the  duration  of  the  partnership  agree- 
ment, it  waa  by  implication  to  continue 
during  tbe  term  of  the  lease  of  tlie  hotel 
property.  Tike  term  had  therefore  not  ex- 
pired when,  on  August  9,  1911,  Mrs.  Zim- 
mermen, of  her  own  motion,  declared  it  at 
an  end.  Her  right  to  withdraw  or  termi- 
nate the  agreement  at  her  own  will,  the 
agreement  lieing  for  the  term  of  the  lease, 
depends  primarily  upon  the  law  of  Porto 
Kico,  rather  than  the  general  law  applica- 
ble elsewhere.  The  matter  is  regulated  by 
■3  1607  and  ISOB  of  the  CiTtI  Code  of  Porto 
Rico.  These  sections  are  set  out  in  the 
margin.t 

Tbe  snggestion  is  that  g  1007  applies 
only  to  a  case  where  one  partner  desires  to 
tarn  over  the  business  and  responsibility  to 
the  other.  This  is  too  narrow,  The  plain 
mandate  i*  that  a  dissolution  shall  occur 
at  the  will  or  withdrawal  of  one  partner 
ftnly  when  the  duration  of  the  partnership 
has  not  been  fixed.  Section  IBOB  obviously 
deals  with  a  diesolution  upon  application  to 
a  court,  for  sufBcient  reason   shown.     But 

tSection  1607.  The  dissolution  ol  tlie 
partnership  by  the  will  or  withdrawal  of 
one  of  the  partners  shall  only  take  place 
when  a  term  for  its  duration  has  not  been 
fixed,  or  if  this  term  does  not  appear  from 
the  nature  of  the  busineea.  In  order  that 
the  withdrawal  may  be  of  effect,  it  must 
be  made  in  good  faith,  at  the  proper  time; 
notice  thereof  shall  also  be  giveK  to  the 
other  pajtnen. 


whether  a  dissolnUon  deolwed  oa  th«  mo- 
tion of  one  of  the  membeia  might  he  jnati-_ 
fied  when  later  cliallenged,  if  auScient  rea-|[ 
son  for  tbe'aet  waa  shown,  is  academic,  so* 
far  as  this  appeal  is  affected,  because  the 
court  below,  upon  oral  evidence,  including 
that  of  both  partiea,  found  that  no  good 
reason  in  law  or  fact  existed  for  the  disao- 
lution  declared  on  August  B,  IBII,  by  Mrs. 
Zimmerman.  The  oral  evidence  heard  by 
the  court  in  relation  to  the  matter  has  not 
been  sent  up,  and  we  roust  presume  the  eoD- 
clusion  sound.  We  shall  therefore  aaaume 
that  tbe  partnership  continued  in  law,  until 
dissolved  by  decree  for  sufficient  reason  Mi 
&Iay  ]8,  1B12.  As  the  court  refused  to 
appoint  a  receiver  pendente  lUe  upon  Hard- 
ing's application  wben  his  bill  was  filed, 
and  permitted  Mrs.  Zimmerman  to  continue 
to  conduct  the  partnership  business,  she  waa 
justly  held  accountable  for  Harding's  ahare 
in   the   prollta   made  during  that  time. 

The  principal  argument  has  turned  upon 
the  consequence  to  be  attached  to  the  ac- 
tion at  law  brought  by  Harding.  The  claim 
made  by  the  appellant,  Mra.  Ziramenuan, 
is  that  the  bringing  of  that  action  was  a 
conclusive  election  between  two  inconsist- 
ent remedies,  and  that  it  operated  as  a  bar 
to  any  remedy  under  the  present  bill.  If 
this  is  the  case  the  result  must  be  deplored, 
for  the  dismissal  of  this  bill  would  lean 
Mrs.  Zimmerman  in  full  possession  of  the 
fruits  of  her  lawless  conduct  in  excluding 
Harding  from  all  interest  and  control  of 
the  joint  business,  with  only  the  right  to 
begin  over  again  an  action  at  law  to  recover 
his  damages. 

But  we  think  the  doctrine  of  the  election 
of  remedies  has  no  proper  application  bare. 
The  essential  element  of  that  rule  is  that 
there  roust  have  been  a  right  of  choice  be- 
tween two  remediea  which  are  inconsistent 
with  each  other.  William  W.  Bierce  t. 
Hutchina,  20S  U.  8.  340,  Gl  L.  ed.  828,  27 
Sup.  Ct.  Bep.  524.  The  argument  ii  that 
the  bringing  of  tbe  suit  at  law  waa  an  el«e- 
tion  to  treat  the  contract  of  partnerahip 
as  at  an  end,  and  to  recover  damage*  for 
the  breach,  including  profit*  prtfvented, 
while  the  bill  in  equity  waa  based  upon  tb*^ 
theory  that  the  partnership  waa  eontinuing.S 
^ut  that  is  a  misconception  of  the  bill.  It* 
states  the  same  facts  stated  In  the  suit  at 

Section  1609.  No  partner  can  demand  the 
dissolution  of  a  partnership  which,  either 
by  a  provision  of  the  articles  or  by  the  na- 
ture of  the  business,  has  i>een  constituted 
for  a  specified  time,  unless  there  should  ex- 
ist sufficient  reason,  such  aa  when  one  of 
the  partners  fails  to  comply  with  his  obliga- 
tions, or  when  be  becomes  incapacitated  for 
the  partnership  business,  or  any  other  simi* 
lar  cause,  in  tlie  Judgment  of  the  omtrtiL 
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law,  and  alleges  the  Illegality  of  the  de- 
fendanfe  declaration  of  diaaolntion,  and 
the  plaintiflT'e  illegal  ezeluaion  from  the 
control  and  poaaesaion  of  the  joint  proper- 
ty. But  the  bill  does  not  aeek  a  reatarattou 
of  the  partnerahip  relation,  nor  a  reatora- 
tion  to  the  joint  poBHmaion  or  management 
of  the  partnenhip  buaineas.  Upon  the  con- 
trary, it  atatea  that  a  continuance  of  Buch 
relation  is  impoasible.  It  therefore  aaked 
to  have  the  busineaa  placed  at  once  in  the 
bands  of  a  receiver,  and  the  partnerahip 
affaire  liquidated  and  the  partnerahip  dia- 
aolTcd.  This  latter  relief  h  but  an  incident 
to  the  liquidation  aought  of  a  precaution- 
ary character. 

Whether  the  partnership  had  been  effee- 
tnally  diasolved  by  the  declaration  of  Mri. 
Zimmerman  on  Augu»t  B,  1911,  or  not,  her 
action  in  excluding  Harding  from  joint  poa- 
aeaalon  and  control  until  the  affaire  had 
been  wound  up  wag,  upon  either  hypotbe- 
ala,  wholly  indefenaible.  The  partnerahip 
property  continued  to  be  partnerahip  prop- 
erty after  aa  well  aa  before  diaaolution. 

When  abe  asaumed  the  right  to  take  poa- 
aesaion (or  heraelf,  and  to  carry  on  the  huai- 
neaa  with  the  partnership  property,  Hard- 
ing had  a  clear  right  to  call  her  to  account 
for  hia  share  in  all  of  the  joint  property, 
and  at  hia  election  to  require  her  to  account 
for  the  profita,  by  way  of  damages  or  other- 
wise, which  he  had  been  prevented  from 
making  by  hie  wrongful  exclusion  from  the 
busineaa.  Ambler  v.  Whipple,  20  Wall.  646, 
t2  L.  ed.  403;  Pearce  ».  Ham,  113  U.  S. 
685.  Sfl3,  29  L.  ed.  1067,  3070,  S  Sup.  Ct. 
Rep.  676;  Karrich  v.  Hannaman,  IBS  U.  S. 
328,  337,  42  L.  ed.  484,  400,  18  Sup.  Ct. 
Bep.  135;  Holmea  v.  Oilman.  13S  N.  Y.  369, 
to  L.R.A.  668,  34  Am.  St.  Rep.  463,  34  N. 
E.  SOS. 

Neither  is  the  remedy  in  equity  for  a 
breach  of  a  partnership  agreement  exclu- 
aive.  There  may  be  at  taw  a  recovery  of  all 
the  damagea  which  result,  including  dam- 
agea  for  profits  prevented  by  a  wrongful 
diraolution.  Thua.  if  one  member  aiaumea 
to  diaaolve  a  partnenhip  before  the  end  of 
Stha  term,  the  other  may  bring  an  action 
?far*dainsge8  for  the  breach,  and  reeoTer 
not  only  hia  intereat,  but  alto  bia  share  of 
the  proSta  which  might  have  been  made 
during  tbe  term.  He  need  not  wait  until 
the  expiration  of  the  period,  and  need  not 
go  into  equity  for  an  accounting,  but  ma; 
at  law  show  the  probable  proSts  which  be 
baa  been  deprived  of,  Bagley  v.  Smith,  10 
h.  Y.  489,  81  Am.  Dee.  758;  Dennis  v.  Max- 
fleld,  10  Allen,  133;  Karrick  v,  HannamaD, 
168  U.  S.  328,  337,  42  L.  ed.  484,  490,  18 
Bup.  Ct.  Rep.  136. 

ilie  remedy  at  law  waa  in  every  aubatan- 
tU  feature  eonslstent  with  that  sought  by 


bis  bill  In  equity,  and  no  other  form  of  suit 
waa  admiaaible  in  tb«  local  court.  Both 
auits  were  pecuniary.  Both  sought  com- 
pensation upon  the  same  facta.  In  one 
Harding  aought  a  judgment  for  damages 
which  would  include  all  that  he  could  have 
in  equity  as  the  result  of  an  accounting. 
The  jurisdiction  in  equity  in  suits  for  wind- 
ing up  partnerships  Is  baaed  upon  ita  Juria- 
diction  in  matters  of  complicated  aceounta. 
A  dissolution  or  a  receivership  are  mere  in- 
cidents to  its  principal  ground  of  jurisdie- 
tion.  That  in  his  equity  suit  Harding 
sought  relief  in  respect  to  some  matters  not 
involved  In  or  beyond  the  jurisdiction  <rf 
the  law  court  does  not  affect  the  question 
of  election.  That  he  asked  to  have  the 
partnership  formally  declared  dissolved  by 
reason  of  the  conduct  of  Mrs.  Zimmerman 
was  not  antagonistic  to  any  position  ha 
aaaumed  in  hia  auit  at  law.  It  waa  a  mer« 
Incident  to  hie  right  to  bold  her  to  an  ao- 
oounting  for  hia  share  in  the  buainesa.  Be 
sought  to  have  the  businesa  wound  up  by  a 
receiver.  This  Mrs.  Zimmerman  prevented 
and  she  was  Buffered  to  remain  in  sole  poa- 
aeaaion.  It  she  baa  been  held  to  account  for 
the  profita  made  during  that  time,  abe 
cannot  complain. 

It  haa  been  assigned  aa  error  that  Mra. 
Zimmerman  was  allowed  salary  lor  her 
service  in  the  management  of  tbe  busineaa 
after  she  aasumed  to  he  managing  for  her- 
self. Tbe  partnarship  contract  made  nOn 
provision  for  tbe  allowance  of  salaries  to  3 
either  partner.  In  the  view'of  the  court 
below,  tbe  exclusion  of  Harding  from  joint 
possession  and  management  waa  without 
authority.  In  such  circumstances  it  seems 
inconsistent  that  Mre.  Zimmerman  ahonld 
be  allowed  tor  service*  which  she  wrong- 
fully took  upon  herself  because  she  had  un- 
lawfully excluded  Harding  from  participa- 
tion. Probably  upon  the  theory  that  bar 
management  had  reaulted  in  profit  in 
which  Harding  waa  permitted  to  share,  it 
was  thought  equitable  that  she  should  ba 
compensated.  However  this  may  ha,  and 
reluctant  aa  we  are  to  its  allowance  (Kai- 
rick  V.  Hannaman,  cited  above),  we  ara 
unable  to  find  that  any  exception  was  filed 
to  the  allowance  in  the  auditor's  report.  It 
does  appear  that  the  court  directed  the  au- 
ditor to  reduce  the  amount,  which  was  dona. 
But  whether  that  waa  done  upon  an  excep- 
tion to  tbe  amount  as  excessive,  or  to  any 
allowance  at  all,  we  have  no  information. 

There  is  also  an  objection  to  a  charge 
againat  Harding  of  $61 8  on  account  of 
tome  trouble  with  hia  accounts  tor  bar  re- 
ceipts, The  credit  waa  made  by  order  of 
the  court  in  the  final  decree.  There  is  no 
trace  of  the  item  in  either  the  auditor's  or 
mBSt«r'a  reporta.    This  would  ba  ordinarilj 
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eDongh  to  jiutl(7  a*  In  shutting  the  item 
«ut.  But  thii  caM  leems  to  have  bean 
proceeded  with  in  a  most  irregular  waj. 
There  are  reference!  in  the  opinion  and  in 
the  auditor's  report  to  oral  ftvidenee  and 
oral  Btatementt  which  have  not  been  made 
K  part  of  the  transcript.  II  the  parties 
elect  Ut  try  a  ease  in  aueh  an  irregular  way, 
we  muat  presume  that  the  decree,  *o  far  aa 
it  Btanda  upon  question)  of  fact,  waa  lup- 
ported  by  evidence  not  objected  to. 

All  of  the  assignments  must  be  overruled 
and  the  decree  affirmed. 


im  D.  a.  C31.) 

KANSAS    CITY    SOUTHERN   RAILWAY 

COMPANY,  Plff.  ia  Err, 

J.  H.  CARL. 

CiMUWBB   a  ISO*)  —  CoHiracmio   CaRu- 
EM— RiQBT  TO   BBSinr    or   Shippkr'b 

COMTKACT    WITH    FiBVI    GARBIK&. 

1.  Any  limitation  of  liability  contained 
in  a  contract  made  by  the  initial  carrier  of 
an  interstate  shipment  for  the  bene&t  of 
itself  and  connecting  carrier*  which  would 
be  valid  in  its  own  behalf,  under  the  Car- 
mack  amendment  of  June  2B,  1906  (34 
SUt.  at  L.  663,  chap.  3501,  g  T,  U.  8.  Comp. 
SUt.  Supp.  len,  p.  1304),  to  the  act  of 
rebmary  4,  1887  (84  Btat.  at  L.  386,  chap. 
104),  I  eo,  making  the  initial  int«r«tate 
carrier  liable  for  loss  or  daman  oocurring 
anywhere  «n  route,  will  likewise  innre  to 
the  benefit  of  any  succeeding  carrier  in  the 
chain  of  transportation  when  aued  for  the 
loas  or  damage. 

IBd.  Note.— T%r  ottier  casM.  see  Carriers,  Cent 
Die.  H  US-t2S:    Dec.  DK.  |  IM.*] 


AMENL 

2.  A  limitsticn  of  liability  In  case  of 
loss  or  damage  to  a  valuation  agreed  upon 
fur  tlie  purpose  of  determining  which  of 
two  alternstive  rate*  shall  apply  to  a  par- 
ticular shipment  is  not  forbidden  by  the 
Sro vision  in  tlie  Carmack  amendment  of 
uiie  Sn,  leon.  to  the  act  of  February  4, 
1887,  S  20.  that  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  an  interstate 
carrier  from  the  "liability  thereby  imposed." 
[Ed.  Kou.-Far  ottaur  cbhi.  sh  Carrlara.  Cent. 

:ju(.  (1  m-Ki.  «9»-TMM,  Toa-no.  718,  TWi:  Deo. 

Dig.  1 168, •] 


t.  A  ease  of  valuation  to  adjust  the  rat*, 
and  not  one  of  eiemption  from  liability  for 
negligence,  which  would  be  forbidden  by 
the  provision  of  the  Carmack  amendment 
of  June  59,  IflOS,  to  the  act  of  February  4, 
18S7,  I  !0,  that  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  an  Interstate 
carrier  from  the  liability  thereby  imposed, 
la  preaented  where  the  shipper,  upon  re- 
eeli^  of  the  bill  of  lading,  signed  and  de- 
livered to  the  Initial  carrier  of  an   inter- 


state shipment  of  honsehold  sooda,  an 
agreement  purporting  to  "release  the  car- 
rier from  sll  liability  from  any  loss  or 
damage  eaid  property  may  sustain  in  ex- 
cess of  t5  per  hundred  pounds,"  such  agree- 
ment bearing  a  footnote  directing  the  car- 
rier's ^ent  to  require  the  owner's  signatnr* 
if  household  gooda  are  shii^ied  "at  a  rate 
baaed  on  valuation  of  {6  per  hundred 
pounds,"  and  to  note  the  fact  on  the  bill 
of  lading,  which  was  done,  tbe  carrier** 
tariff  sheets  on  file  with  tbe  Interstate  C<Hn- 
merce  Commission  showing  two  ratee  on 
household  Boods,  one  when  released  to  IB 
per  hundred  pounds,  and  a  higher  rate  when 
not  so  released,  and  the  rate  indorsed  on 
the  bill  of  lading  and  paid  by  the  sbipper 
being  snch  lower  rate. 

rXd.  Note.— For  otbsr  oa*«,  see  Carrlafs.  Cent. 
Dig.  I]  MS-sai,  IS9-T0!"4,  IW-ilO,  Jig,  TISW ;    Dec. 

Dia.  I  m.-j 

[No.  10.] 

Argued  March  S,  IS12.  Ordered  for  reargn* 
ment  April  6,  1B12.  Reargued  October 
23,  1S12.    Decided  March  10,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  Benton  County,  in  that  itate,  af- 
firming a  Justice's  judgment  for  the  value 
of  an  undelivered  Inteiatate  shipment,  not- 
withstanding a  stipulation  limiting  the  car- 
rier's liability.  Reversed  and  remanded 
for  further  proceedings. 

See  seme  ease  below,  91  Ark.  97,  184  Am. 
St.  Rep.  06,  121  S.  W.  932. 

Statement  by  Mr.  Justice  I/arton;  j 

'Action  by  the  holder  of  a  bill  of  lading* 
issued  by  the  Chicago,  Rock  Island,  ft  Paci- 
fic Railway  for  two  boxes  and  one  barrel 
containing  "household  goods,"  received  at 
Lawton,  in  what  was  then  the  Indian  terri- 
tory, a  station  on  the  line  of  tbe  railway 
company,  for  transportation  to  Gentry,  Ar- 
kansas, a  station  on  tbe  line  of  railway  of 
plaintilT  in  error.  One  of  the  boxes  waa 
never  delivered,  and  the  shipper  aued  to  re- 

The  defense  was  that  the  plaintiff  had,  in 
order  to  obtain  the  lower  of  two  fre[(,lit 
rates,  shipped  the  boxes  under  an  agreement 
that  the  goods,  in  case  of  a  loss,  should 
he  Tilued  at  CS  per  ban dred weight,  and  that 
it,  BS  a  succeeding  carrier  in  the  route,  waa 
entitled  to  the  benefit  of  that  limitation  of 
value.  The  total  weight  of  the  two  boxes 
and  barrel  waa  400  pounds,  and  the  weight 
of  the  box  lost  was  not  over  200  ponnda 
The  limitation  of  liability  was  in  the  form 
of  a  release  signed  by  the  shipper,  and  waa 
delivered  to  the  primary  carrier  on  receipt 
of  ths  biU  of  Uding. 


»  wm  same  topla  A  I  KDMsaa  In  Deo.  ft  Am.  DIts.  IMT  to  dau,  *  Rv'r 


■lofGooglc 


83  SUPREME  COURT  REPORTER. 


OoT.  Tbbu, 


LawtoD,  10-S-ieOT. 
Received  from  J.  M.  Carl,  in  apparent 
Qgood  order,  b^  the  Chicago,  Rock  leluid, 
t k  Pacific  Railway  Companji'tha  follow- 
ing described  packages  marked  and  num- 
bered aa  per  margin,  erubject  to  the 
conditiona  and  regulations  of  the  pub- 
lished tariff  of  said  company,  to  be 
transported  over  the  line  of  this  railroad 
to and  delivered,  after  pay- 
ment of  freight,  in  like  good  order  to  the 
next  cnrrier  (if  the  aame  are  to  be  for- 
warded beyond  the  line  of  this  oompaDj'a 
road),  to  be  carried  to  the  place  of  desti- 
nation; it  being  especially  agreed  that  the 
responsibility  of  this  company  shall  cease 
at  this  company's  depot  at  which  the  aame 
are  to  be  delivered  to  such  carrier;  but  this 
company  guarantees  that  the  rates  of 
freight  for  the  transportation  of  said  pack- 
ages from  the  place  of  shipment  to  

•hall  not  exceed  —  per  —  and  charges  ad- 
vanced by  this  company,  subject  to  the  fol- 
lowing conditions: 

It  li  further  especially  agreed  that  for 
All  loss  or  damage  occurring  in  the  transit 
of  said  packages  the  legal  remedy  shall  be 
against  the  particular  carrier  or  forwarder 
only  in  whose  custodj  may  be  actually  at 
the  happening  thereof,  it  being  understood 
that  the  Chicago,  Rock  Island,  A.  Pacific 
Railway  Company  assumes  no  other  re- 
■ponsibility  for  their  safe  carriage  or  safe- 
ty than  may  be  incurred  on  its  own  road. 


Docrlptlon  of  Artlelo. 


tBx.B.B.  EC>odi.p 
IBtlH.H.  soodb 
O.K.V>LG.<»ewt. 

m  R.  F,  Prettyman,  Agent. 

7  'The  legend  "0.  R.  Val.  E.OO  cwt."  on  the 
bill  of  lading  is  an  abbreviation  for  "Own- 
er's released  valuation  $S  per  hundred- 
weight," and  was  intended  to  connect  with 
the  contract  of  release,  which  was  in  these 

Lawton  Station,  10,  8,  1007. 
In  consideration  of  the  price  (special 
rates  on  carloads  and  flrBt-cIass  rates  on 
less  quantities)  at  which  the  Chicago,  Rock 
Island,  ft  Pacific  Railway  Company  hereby 
■greea  to  transport  k  quantity  of  house- 


hold goods,  furniture,  or  emigrants'  mov- 
ables— inelnding  live  stock,  if  any  in  the 
oar — from  Lawton,  O.  T.  station  to  Gentry, 
Arkansas,  station,  the  same  being  consigned 

to  J.  M.  Carl.  I,  ,  the  consignor, 

hereby  release  the  said  company,  and  all 
other  railroad  and  transportation  compa- 
nies over  whose  lines  the  above  property 
may  post  to  destination,  from  all  liability 
from  any  loss  or  damage  said  property  may 
sustain  in  excess  of  (5  per  100  lbs.,  and  I 
hereby  guarantee  all  charges  for  freight 
on  connection  lines  to  destination. 

J.  M.  Carl,  Consignor. 
N.  B. — When  household  goods,  etc.,  are 
shipped  at  rate  based  on  valuation  of  V> 
per  hundred  pounds,  agents  will  require 
the  owner  or  consignor  to  sign  this  agree- 
ment, and  when  signed,  same  must  be  kept 
on  file  at  forwarding  station.  Agent  must 
then  note  on  Way  Bill,  "Released  to  valu- 
ation of  $6  per  hundred  pounds." 

The  suit  was  started  before  a  state  jus- 
tice of, the  peace,  and  the  pleadings  were 
informal.  There  was  a  judgment  for  flB, 
which  was  the  uncontradicted  full  value  of 
the  goods  lost.  The  case  wot  taken  to  the 
circuit  court  for  Benton  county,  where 
there  was  a  verdict  and  a  judgment  for  the 
same  amount.  This  Judgment  waa,  upon  » 
writ  of  error,  afHrmed  in  ths  supreme  court 
of  the  state,  the  coae  being  reported  in  91 
Ark.  97,  134  Am.  St.  Rep.  66,  121  8.  W._ 
932.  I 

The  uncontradicted  evidence  was  that* 
two  boxes  and  a  barrel  containing  house- 
hold goods  were  delivered  to  the  initial 
carrier,  and  that  the  plaintiff  in  error  re- 
ceived same,  but  delivered  only  one  of  the 
boxee  and  the  barrel,  and  that  the  value  of 
the  bos  lost  was  9TG;  that  there  were  two 
rates  in  effect  upon  household  goods  shipped 
from  Lawton  to  Qentry,  one  based  upon 
a  released  valuation  of  $S  per  hundred- 
weight, and  a  higher  rate  upon  inch  articles 
not  so  released,  and  that  the  latter  rata 
waa  78  cents  per  hundred  pounds  higher 
than  the  released  valuation  rate,  and  that 
theaa  two  ratea  "were  evidenced  by  toriffa 
duly  filed  with  the  Interstate  Commeree 
Conunisaion    and    published    according    to 

The  defendant  in  error  testified,  over  ob- 
jection, that  though  he  could  read  and 
write,  and  had  signed  the  release  set  out 
above,  and  had  received  the  bill  of  lading, 
he  had  neither  read  them  nor  asked  any 
questions  about  them,  and  had  not  been 
given  any  Information  aa  to  the  contents 
of  either  document,  and  had  no  knowledge 
of  the  existence  of  the  two  rates.  M»  was 
alio  allowed  to  testify  that  if  he  had  known 
of  the  dlffereneo  between  the  two  rmtea, 


,dn,G00glC 


1912. 


KASSAS  CITY  S.  K.  CO.  t.  CABL. 


S9S 


uid  the  effect  of  accepting  tbe  lower,  he 
would   b«ve   p&id   the  higher   rate.     There 
wae  no  evidence  tending  to  show  ai^  mia- 
representation  made  b;  the  com  pan j,  or  of 
U17  deceit,  or  fraud,  or  concealment,  unlees 
it  be  inferred  from  tbe  fact  that  the  co: 
panj  made  no  explanation  of  the  rates 
the  contents  of  either  tbe  bil]  of  lading 
the  release.     Tbe  shipper  merelj  said  that 
the  bill  of  lading  was  handed  to  him  with 
the   release,   which   he   was  asked   to   sign. 
Exceptions  were  taken  to  the  rulings  upon 
evidence  and  to  certain  parts  of  tbe  charge, 
and  lor  the  refusal  of  the  court  to  grant 
eertaia  requeeta. 

Hesars.  A.  B.  Browne,  Samuel  V. 
Sfoore,  and  James  B.  McDonough,  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  ertoi 

■  'Mr.  Justice  Iiurton,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of   tbe   court: 

The  supreme  court  of  the  state  declined 
to  consider  or  pass  upon  any  of  the  ques- 
tions made  in  that  court  for   reversal   ex- 
cept   the    single    question    as    to    whether 
the  plaintiff  in  error,  as  the  Snal  carrier 
the  route,  was  entitled  to  tbe  benefit  of  the 
stipulation    in   the    release   signed   bj    tbe 
^  shipper,  releasing  the  Chicago,  Rock  Island 
3 1    Pacific    Sailwaj,    tbe    primary    carrie' 
•  "and  all  other  railroad  andtransportatii 
companies  over  whose  lines  the  above  prop- 
erty may  pass  to  destination,  from  any  loss 
or  damage  the  property  may  sustain  in 
eees  of  $6  per  hundredweight." 

The  court,  after  saying  that  tbe  plaintiff 
In  error  "relies  for  a  reversal  on  the  clause 
in  the  contract  with  the  initial  carrier 
iting  the  liability  as  to  value  in  cas 
loss  ...  as  a  stipulation  for  its  benefit 
as  well  as  for  the  benefit  of  the  initial  cai 
Tier,  and  bases  this  contention  on  ou 
decisions  to  that  effect,"  in  answer  to  thi 
eontention,  said: 


of  the  Eepbnm  amendment  [34  Stat,  at  L. 
5S4,  chap.  3691,  U.  S.  Comp.  Stat.  Supp. 
1011,  p.  12SB]  to  the  interstate  commerce 
act  [24  Stat,  at  L.  S79,  chap.  104,  U.  S. 
Comp.  SUt.  Supp.  1911,  p.  1284],  which 
became  effective  on  June  29th,  19oe,  a  date 
prior  to  the  time  tbe  contract  in  question 

The  provisions  of  the  20th  section  of  that 
act  were  then  set  out,  and  tbe  court  pro- 
ceeded by  saying: 

"The  undisputed  evidence  shows  that  the 
initial  carrier  received  the  property  lor 
transportation  from  a  point  in  one  state 
to  a  point  in  another  state,  and  the  pre- 


sumption, in  the  absence  of  evidence  to  the 
contrary,  was,  as  will  be  seen  from  our 
decisions  bereinaiter  referred  to,  that  tbe 
goods  were  lost  through  the  negligencb  of 
appellant,  tbe  last  carrier. 

"The  section  of  the  Hepburn  act  above 
quoted  makes  the  carrier  liable  'for  any  loss, 
damage,  or  injury  to  such  property  caused 
by  it,  .  .  .  and  no  contract,  receipt) 
rule,  or  regulation  shall  exempt  such  com- 
mon carrier,  railroad,  or  transportation 
company  from  tbe  liability  hereby  imposed.* 

'The  express  terms  of  tbe  act  make  the 
carrier  liable  for  any  loss  caused  by  it,  and 
provide  that  no  contract  shall  exempt  it 
from  the  liability  imposed.  It  as  manifest 
that  the  act  renders  invalid  all  stipula- 
tions designed  to  limit  liability  for  losses? 
caused  by  the  carrier,  Publio'policy  tor-* 
bids  that  a  public  carrier  should  by  eon- 
tract  exempt  itself  from  the  consequences 
of  its  own  negligence.  For  the  same  reason 
a  statute  may  prohibit  it  from  making 
stipulations  in  a  contract  which  provide  for 
such   partial   exemption. 

"If  the  initial  carrier  is  prohibited  from 
making  a  contract  limiting  its  own  liabil- 
ity, it  is  obvious  tbat  it  should  not  make 
a  contract  limiting  the  liability  of  its  con- 
necting carriers;  for  the  section  of  tbe  Hep- 
bum  act  under  discusaion  provides  tbat  tho 
carrier  issuing  the  bill  of  lading  may  re> 
cover  from  the  connecting  carrier  on  wboM 
line  the  loss  occurs  the  amount  of  tbe  loss 
it  may  be  required  to  pay  the  owner." 

As  the  shipment  was  interstate,  the  con- 
tract was  controlled  by  the  20th  section 
of  the  act  of  Congree::,  of  June  29,  1906. 
Tbe  initial  carrier,  under  that  provtaion  of 
the  interstate  commerce  act,  as  an  interstat* 
carrier,  holding  itself  out  to  receive  ship- 
ments from  a  point  upon  its  own  liiw  in 
one  state  to  a  point  in  another  state  upon 
the  line  of  a  succeeding  and  connecting 
carrier,  came  under  liability  not  only  tor 
its  default,  but  also  for  loss  or  damage  up- 
on the  line  of  a  connecting  carrier  in  the 
route.  Atlantic  Coast  Line  B.  Co.  *.  Biver> 
side  Mills,  216  U.  S.  ISO,  S6  L.  ed.  167, 
31  L.R.A.(N.S.)  7,  31  Sup.  a,  Bep.  164. 
Any  stipulation  in  its  own  receipt  was  in- 
effective tn  ao  far  as  it  was  not  authorized 
by  the  section  of  the  act  referred  to,  whether 
intended  for  its  own  benefit  or  that 
of  the  succeeding  carrier.  It  is  also 
true  that  any  limitation  of  liabili^  con- 
tained in  its  contract  which  would  be 
valid  in  its  own  behalf  would  likewise 
inure  to  the  benefit  of  its  connecting 
carrier.  The  liability  of  any  carrier  in 
the  route  over  which  tbe  articles  were 
routed,  for  loss  or  damage,  is  that  imposed 
by  the  act  as  measured  by  the  original  eon- 
tract  of  shipm^t  so  far  as  it  is  valid  nnder 
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the  act.  This  prorialon  of  the  Intentata 
eommerce  Mt  hai  been  ao  fully  conBiderad 
ftnd  decided  that  we  need  not  go  further  iu- 
3  to  the  matter.  Adams  Bxp.  Co.  v.  Cronin- 
f  Ber,*226  TT.  S.  491.  67  L.  ed.  — ,  33  Snp.  Ot 
Hep.  148;  Chicago,  St  P.,  M.  A  O.  H.  Co. 
T.  Lttta,  226  U.  S.  518,  67  L.  ed.  — .  33  Sup. 
Ot  Rep.  155;  Chicago,  B.  ft  Q.  R.  Co.  t. 
Bfiller,  220  V.  3.  513.  57  L.  ad.  — ,83  Sup. 
CL  Rep.  ICO.  That  proTlaion,  under  the  opin- 
ions above  cited,  does  not  forbid  a  limi- 
tation o|  liability  in  case  of  loa»  or  damage 
to  a  valuation  agreed  upon  for  the  purpose 
of  determining  which  of  two  alternative 
lawful  rates  •ball  apply  to  a  particular 
shipment. 

But  it  is  said  that  upon  the  face  of  the 
«ontTact  ot  limitation  here  Involved,  it  i« 
*n  exemption  from  liability  for  negligence 
forbidden  by  the  Carmack  amendment,  and 
that  the  judgment  ihould  therefore  tie  af- 

That  amendment  undoubtedly  man  i  tested 
the  purpose  of  Congress  to  bring  contracts 
tor  interstate  shipments  under  one  uni- 
form rule  or  law,  and  therefore  withdraw 
tbem  from  the  Influence  of  state  regulation. 
Adams  Exp.  Ca  v.  Croninger,  above  cited. 
Every  such  initial  carrier  is  required  "to 
issue  a  receipt  or  bill  of  lading  therefor," 
when  it  receives  property  for  transporta- 
tion from  one  state  to  another.  Such  ini- 
tial carrier  is  made  liable  to  the  holder  of 
such  receipt  for  any  loss  or  damage  "caused 
by  it,"  or  by  any  connecting  carrier  in  the 
route  to  whom  it  shall  make  delivery'  It 
is  then  declared  that  no  contract,  receipt, 
rule,  or  regulation  shall  "exempt"  such  a 
common  carrier  "from  the  liability  hereby 
Imposed." 

In  speaking  of  the  "liability"  imposed 
by  the  provision  referred  to,  we  said,  in 
^e  Croninger  Case,  that  "the  statutory  lia- 
bility, aside  from  responsibility  for  the  de- 
fault of  a  connecting  carrier  in  tba  route, 
is  not  beyond  the  liability  imposed  by  the 
common  law  as  that  body  of  law  applicable 
to  carriers  has  been  interpreted  by  this 
oourt  as  well  as  many  courts  of  the  states." 
Referring  to  the  exemption  forbidden  by 
the  same  clause,  we  said,  that  that  was 
"a  statutory  declaration  that  a  contract  of 
exemption  from  liability  for  negligence  is 
against  public  policy  and  void."  Citing 
Bernard  v.  Adams  Exp.  Co.  Z06  Mass.  254, 
259,  28  L.R.A.(N.8.)  293,  91  N.  E.  326,  18 
Ann.  Caa.  351,  and  Greenwald  t.  Barrett, 
199  N.  Y.  170,  ITS,  35  L.R.A.(N.a.)    B71, 

392  N.  E.  216,  and  other  cases. 

r  •  Is  the  contract  here  involved  one  for  ex- 
wnption  from  liability  for  negligence,  and 
tberefore  forbiddenT  An  agreement  to  re- 
laase  such  a  carrier  for  part  of  a  loss  due 
to  negligence  is  no  mora  valid  than 


whereby  there  ia  eomplata  exemption.  Neither 
is  such  a  contract  any  more  valid  because  it 
rests  upon  a  consideration  than  it  It  was 
without  consideration.  A  declared  value 
by  the  shipper  for  the  purpose  of  determio- 
'ng  tlie  applicable  rate,  when  the  rates  are 
based  upon  valuation,  ia  not  an  exemption 
from  any  part  of  its  statutory  or  common- 
law  liability.  The  right  of  the  carrier  to 
base  rates  upon  value  baa  been  always  re- 
garded as  just  and  reasonable.  Tlie  prin* 
ciple  that  the  compensation  should  bear  ft 
reasonable  relation  to  the  risk  and  respoii> 
sibility  assumed  is  the  settled  rule  of  tba 
common  law.  Thus  in  Gibbon  v.  Paynton, 
4  Burr.  2298,  it  was  said  by  Lord  Mans- 
field: "His  warranty  and  insurance  is  in 
respect  of  the  reward  be  is  to  receive,  and 
the  reward  ought  to  be  in  proportion  to  the 
risk."  In  the  leading  case  of  Hart  v.  Penn- 
lylvania  H.  Co.  112  U.  S.  331,28  Ued.  717,8 
Sup.  Ct  Rep.  161,  the  right  of  tbe  carrier  t« 
adjust  the  rat«  to  the  valuation  which  tba 
shipper  places  upon  tbe  thing  to  be  trans- 
ported is  the  very  basis  upon  which  a  limi- 
n  of  liability  in  case  of  loss  or  dam- 
is  rested.  This  is  an  administrative 
principle  in  rate-making  recognized  as  rea- 
sonable by  the  Interstate  Commerce  Com- 
ion,  and  is  tbe  basis  upon  which  many 
tarifTs  filed  with  the  Commission  are  made. 
Released  Rates,  13  Inters.  Com.  Rep. 
560. 

It  follows,  therefore,  that  when  the  cai^ 
rier  has  flied  rate  sheets  which  show  two 
rates  based  upon  valuation  upon  a  particu- 
lar class  of  traffic,  that  it  ia  legally  bound 
to  apply  that  rate  which  corresponds  to 
the  valuation.  If  the  shipper  desires  tba 
tower  rate,  he  should  disclose  the  valuation; 
for,  in  the  absence  of  knowledge,  the  carrier 
has  a  right  to  assume  that  the  higher  of^ 
the  rates  based  upon  value  applies.  In  no9 
other  way  can  it  protect  itself  in  ita'right" 
to  be  compensated  in  proportion  to  its  in- 
surance risk.  But  when  a  shipper  delivera 
a  package  for  shipment  and  declares  a 
value,  either  upon  request  or  voluntarily, 
and  the  carrier  makes  a  rate  accordingly, 
the  shipper  is  estopped,  upon  plain  prin- 
ciples of  justice,  from  recovering,  in  case  «f 
loss  or  damage,  any  greater  amount.  The 
same  principle  applies  if  the  value  be  de> 
clared  In  the  form  of  a  contract.  If  such 
a  valuation  be  made  in  good  faith,  for  the 
purpose  of  obtaining  the  lower  rate  appli- 
cable to  a  shipment  of  the  declared  vala^ 
there  is  no  exemption  from  carrier  liability 
due  to  negligence  forbidden  by  the  atatuta 
when  tbe  shipper  is  limited  to  a  recovery  of 
the  value  so  declared.  Tbe  ground  upon 
which  such  a  declared  or  agreed  value  U 
upheld  Is  that  of  estoppel.  Thus  in  Hart  v. 
Pennsylvania  B.  Co.  112  O.  8.  S31,  340,  841, 
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S8  L.  ad.  717,  7S1,  8 
It  la  stated: 

"As  a  general  rule,  and  in  tbe  absence  ol 
fraud  oi  imposition,  a  common  carrier  is  an- 
swerable for  the  toss  of  a  package  of  goods 
though  he  is  ignorant  of  its  contents,  and 
though  its  contents  are  ever  ho  valuable,  if 
be  does  not  make  a  special  acceptance.  This 
is  reasonable,  because  he  can  always  guard 
himself  by  a  special  acceptance,  or  by  in- 
sistiog  on  being  informed  of  ths  nature  and 
value  of  the  articles  before  receiving  them. 
If  the  shipper  is  guiltj  of  fraud  or  impo- 
■iiion,  by  misrepresenting  the  nature  or 
value  of  the  articles,  he  destroys  his  claim 
to  indemnity,  because  be  has  attempted  to 
deprive  the  carrier  of  the  right  to  be  com- 
pensated in  proportion  to  the  value  of  the 
articles  and  the  consequent  risk  assumed, 
and  what  he  has  done  has  tended  to  lessen 
the  vigilance  the  carrier  would  otherwise 
liave   bestowed." 

In  summing  up  the  view  of  the  court  In 
the  same  case  it  was  said: 

"The  distinct  ground  of  our  decision  in 
the  case  at  bar  is,  that  where  a  contract  of 
the  kind,  signed  by  tlie  shipper,  ia  fairly 
made,  agreeing  on  the  valuation  of  the  prop- 
gerty  ferried,  with  tlie  rate  of  freight  based 
*  OB  tba  condition 'that  the  carrier  assumes 
liability  only  to  the  extent  of  the  agreed 
valuation,  even  in  case  of  loss  or  damage 
by  the  negligence  of  tlie  carrier,  the  contract 
will  be  upheld  as  a  proper  and  lawful  mode 
of  securing  a  due  proportion  between  the 
amount  for  which  the  carrier  may  be  re- 
sponsible and  the  freight  he  receives,  and 
of  protecting  himself  against  extravagant 
ftnd  fanciful   vaiuationa" 

The  valuation  declared  or  agreed  upon 
as  evidenced  by  the  contract  of  shipment  up- 
on which  the  published  tariff  rate  is  applied 
must  be  conclusive  in  an  action  to  recover 
for  loss  or  damage  a  greater  sum.  In  say- 
ing this  we  lay  on  one  side,  as  not  here  in- 
volved, every  question  which  might  arise 
when  it  is  shown  that  the  carrier  intention- 
ally connived  with  tlie  shipper  to  give  him 
an  ill^al  rate,  tliereby  causing  a  diacrim- 
inatioD  or  preference  forbidden  by  the  posi- 
tive terms  of  the  set  of  Congress  and  made 
punishable  as  a  crime.  To  permit  such  a 
declared  valuation  to  be  overthrown  by 
Bvidence  aliunde  the  contract,  for  the  pur- 
pose of  snabliag  the  shipper  to  obtain  a  re- 
covery in  a  suit  for  ioas  or  damage  in  ex- 
esss  of  the  maximum  valuation  thus  fixed, 
would  both  encourage  and  reward  under- 
valuations, and  bring  about  preferences  and 
discriminations  forbidden  by  the  law.  Such 
«  result  would  neither  be  just  nor  conducive 
to  sound  morals  or  wise  policies.  The  valu- 
ation the  shipper  declares  determines  the 
legal  rat«  where  thers  are  two  rates  based 


upon  Taluation.  Hs  must  take  notlee  of  ths 
rate  applicable  and  actual  want  of  knowl- 
edge is  no  excuse.  The  rate,  when  mads  out 
and  Hied,  is  notice,  and  its  effect  is  not  loot, 
although  it  is  not  actually  posted  ia  the 
sUtion.  Texas  &  P.  R.  Co^  v.  Mugg,  202 
U.  S.  242,  SO  L.  ed.  1011,  2a  Sup.  Ct.  Sep. 
828;  Chicago  A  A.  R.  Co.  v.  Kirby,  226  U. 
S.  ISfi,  S6  L.  ed.  1033,  32  Sup.  Ct.  Sep. 
648. 

It  would  open  a  wide  door  to  fraud  and 
destroy  the  uniform  operation  of  the  pub- 
lished tariff  rate  sheets.  When  there  are 
two  published  rates,  based  upon  difference 
in  value,  the  legal  rate  automatically  at-S 
taches  itself  tothe  declared  or  agreed  value.  > 
Neither  the  intentional  nor  accidental  mis- 
statement of  the  applicable  published  rat*  - 
will  bind  the  carrier  or  shipper.  The  law- 
ful rate  is  that  which  the  carrier  must 
e.xact  and  that  which  the  shipper  must  pay. 
The  shipper's  knowledge  of  the  lawful  rata 
is  conclusively  presumed,  and  the  carrier 
may  not  be  required  to  surrender  the  goods 
carried  upon  the  payment  of  the  rate  paid, 
if  that  was  leas  than  the  lawful  rate,  uutil 
the  full  legal  rate  baa  been  paid.  Texas  & 
P.  R.  Co.  V.  Mugg,  supra.  Xor  is  the  car- 
rier liable  for  damages  resulting  from  a 
mistake  in  quoting  a  rate  lesa  than  the  full 
published  rate.  Illinois  C.  R.  Co.  v.  Hea- 
derson  Elevator  Co.  226  U.  S.  441,  57  L.  ed. 
— ,  33  Snp.  Ct  Rep.  ITS.  Nor  can  a  cai^ 
rier  legally  contract  with  a  particular  ship- 
per for  an  unusual  service  unless  he  mak« 
and  publish  a  rate  for  such  aervice  equally 
open  to  all.    Chicago  A  A.  R.  Co.  v.  Kirby, 

That  the  valuation  and  the  rate  are  depend- 
ent each  upon  the  other  ia  an  administi^ 
tive  rule  applied  in  reparation  proceedings 
by  the  Interstate  Commerce  CommiasioB. 
Southern  Cotton  Oil  Co.  v.  Southern  R.  Co.. 
19  luters.  Com.  Rep.  70;  Miller  &  Lux  t. 
Southern  P.  Co.  20  Inters  Com.  Rep.  12». 

In  Hart  v.  Pennaylvania  R.  Co.  supra, 
parol  evidence  that  tjie  horsea  shif^ved  wera 
of  a  far  greater  value  than  the  vahwtioii 
agreed  upon  was  rejected  as  incompetenL 
"Xlie  presumption  is  conclusive,"  said  tbs 
court,  "that  if  the  liability  had  been  aaaumed 
on  a  valuation  as  great  as  that  bow  allied, 
a  higher  rats  of  freight  would  have  been 
charged.  The  rate  of  freight  is  indissoluUy 
bound  up  with  the  valuation. " 

The   difference    between    two    rates   upon 
the    same    commodity,    baaed    upon    valua- 
tion, is  presumably  no  more  than  sufficient 
to  protect  the  carrier   against  the  greatar 
amount  of  risk  he  assumes  by  reason  of  ths^i 
difference  in  value.     When  the  higher  rates 
is  no  more  than   to  reasonably  insure'ths* 
carrier  agi^nst  the  larger  responsibility  a   . 
real  choice  of  rat*  is  offered,  aad  th*  Bhip-. . 
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P«r  bu  no  reaaonable  flzense  for  nnder- 
valuation.  If  the  nuirgin  between  ttie  r&toa 
it  uare&aonably  beyond  protection  againat 
the  larger  rtek,  the  abipper  maj  b«  induced 
to  misrepresent  the  Talue  to  eseap*  the  an- 
raaaonabl;  high  rate  upon  the  real  valne. 
This  would  result  in  permitting  the  shipper 
to  obtain  a  rate  to  which  he  is  not  entitled, 
and  in  the  carrier  escaping  from  a  portion 
of  ita  statutory  liability.  Both  the  adjust- 
ment of  rates  upon  the  class  of  articles, 
based  upon  dilTereDce  in  valuation,  as  well 
as  tbe  acceptance  of  stipulations  in  the  car- 
rier's bill  of  lading  which  affect  the  lia- 
bility declared  by  the  Csrmack  amendment, 
aro  adminiatratire  duties  of  the  Commis- 
sion. To  the  extent  that  such  limitations  of 
liability  are  not  forbidden  by  law,  they  be- 
come, when  filed,  a  part  of  the  rate. 

In  the  instant  case,  we  must  ssanme  that 
the  difference  between  the  rates  upon  house- 
hold goods  of  leaa  value  than  $6  per  hun- 
dredweigbt  and  the  rate  upon  Uie  same 
class  of  goods  of  a  higher  value  has  been 
fixed  upon  thia  principle.  We  must,  for 
the  purpose  of  this  case,  accept  the  high 
and  low  rate  sa  reasonable.  If  the  pres- 
ent rates  upon  such  goods,  as  shown  in  the 
tarifTs  filed,  are  inadequate  to  protect  the 
carrier,  «  remedy  can  be  had  by  an  order 
of  tbe  Interstate  Commerce  Commission 
readjusting  the  rates  to  meet  the  require- 
ments of  justice,  alike  to  shipper  and  car- 
Coming  now  to  the  application  of  tbe 
principles  we  have  indicated,  we  are  at  once 
confronted  with  tbe  suggestion  that  the 
contract  in  this  case  is  not  one  of  valu- 
ation. Upon  the  side  of  the  shipper  the 
pregnant  words  are  that  he  thereby  "re- 
leases the  said  company  from  all  liability 
for  any  loss  or  damage  said  property  ma;^ 
sustain  in  excess  of  $5  per  100  lbs."  At  the 
foot  and  below  the  signature  of  the  con- 
signor is  a  notation  addressed  to  the  com- 
Spany's  agent,  stating  in  substance,  that 
?  when 'household  goods  are  shipped  at  the 
rate  based  on  a  valuation  of  $G  per  100  lbs., 
the  agent  will  require  the  owner  or  con- 
signor to  "sign  thie  agreement,"  and  then 
note  on  the  bill  of  lading, — "Released  to 
valuation  of  $6  per  hundred."  This  was 
done,  showing  that  the  agent  understood 
that  the  household  goods  were  shipped  upon 
a  valuation  of  $G  per  hundred  pounds.  The 
tariff  sheets  filed  with  the  Commission 
showed  two  rates  on  household  goods,  one 
"when  released  to  fS  per  hundred  and  a 
higher  rate  when  not  so  ralaased."  The  rata 
indorsed  on  tbe  bill  of  lading  and  paid  by 
the  shipper  was  the  lower  rate  so  prescribed 
by  tbe  rate  sheets.  The  lawful  rate  when 
nlned  at  more  than  $6  per  hundred  was  20 
p«r  wnt  higher  than  the  rata  under  which 


the  eonsignor'i  household  goods  wbm 
shipped.  In  the  light  of  the  published  tar- 
iffs and  of  the  rata  applied  to  this  shlp> 
meut,  the  two  papers,  read  together,  plain- 
ly mean  that  the  household  goods  included 
in  the  two  boxes  and  one  barrel  were  valued, 
tor  the  purpose  of  coming  under  the  lower 
rate,  at  $5  per  hundred. 

The  phrase  "hereby  releases,"  etc.,  is  said 
to  indicate  not  a  valuation,  but  a  releaaa 
from  liability  for  a  part  of  the  value.  The 
words  are  somewhat  misleading.  Yet  eon- 
tracts  for  the  limitation  of  loss  to  an 
agreed  valuation  are  largely  in  this  form. 
The  Commission,  which  has  the  rate  sheets 
of  hundreds  of  railroads  including  stipu- 
lations as  to  value,  treats  the  topic  under 
the  title,  "Released  Rates."  13  Inters.  Com. 
Rep.  650.  The  phrase  has,  we  may  take 
notice,  come  to  be  a  term  applied  to  eon- 
tractors  of  shipment  containing  in  one  form 
or  another  an  agreement  to  adjust  &  loaa 
or  damage  upon  the  basis  of  an  agreed  or 
declared  value.  It  is  difBcult  not  to  ae^ 
when  we  read  the  bill  of  lading  and  the  re- 
lease, with  its  note,  in  tbe  light  of  the 
Hied  rate  sheets  and  the  rate  paid  Upon 
this  shipment,  correeponding  to  the  lower 
of  two  rates  upon  household  goods,  tbatS 
the  consignor  and  tbe  carrier  mutnaI]y*nn-< 
deratood  that  these  bores  and  barrels  con- 
tained household  goods  of  the  average  value 
per  hundredweight  of  $5.  The  defendant 
In  error  must  be  presumed  to  have  known 
that  he  was  obtaining  a  rate  based  upon  a 
valuation  of  $6  per  hundredweight,  as  pro- 
vided fay  the  published  tariff.  This  valu- 
ation was  conclusive,  and  no  evidence  tend- 
ing to  show  an  undervaluation  was  admia- 
sible. 

It  has  been  suggested  that  a  rate  of  C5 
per  hundred  pounds  upon  household  goods 
indiscriminately  is  arbitrary,  and  has  no 
reasonable  relation  to  the  actual  valufc 
This  objection  goes  to  the  elaasificatioB 
made  in  the  filed  tariff  sheets.  They  plaoa 
two  rates  upon  household  goods  valued  over 
and  under  $S  per  hundred  pounds.  This 
basis  has  not  been  regarded  by  the  Corn- 
mi  asi  on  as  either  arbitrary  or  unreason- 
able. In  the  opinion  s^led,  "In  the  mat 
ter  of  Released  Rates,"  cited  above,  the 
Commission,  among  other  things,  said: 

"The  practice  of  basing  rates  upon  Um 
condition  that  the  carrier  shall  not  be  r^ 
sponsible  for  losses  due  to  causes  beyond 
its  control  has  received  I^al  sanction.  Simi- 
larly we  find  no  impropriety  in  a  gradu- 
ation of  rates  in  accordance  with  the  actual 
values  of  specific  commodities.  House- 
hold goods,  for  example,  differ  widely  la 
value,  and  it  is  fair  to  all  that  the  man  who 
ships  goods  of  low  value  should  receive  the 
benefit  of  »  lower  rate  than  the  man  who 
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■hipg  more  expemiTe  goods.  BftU-maklng 
Qpoo  this  prineipla  U  in  ever;  respect  le- 
gitimate." 

Our  coDclnston  Is  tfast  the  shipping  con- 
tract does  not  upon  its  face  oSend  against 
the  statute  and  the  judgment  must,  for 
the  errors  indicated,  be  reversed,  and  the 
caae  remanded  for  further  proeeedingi  not 
Iiieoiisistent  with   this   opinion. 

Jtutice 


(in  V.  a.  <n.) 
UZBSOtnil,   KANSAS,   i,   TEXAS  RAIL- 
WAY COMPANY,  Plff.  In  Err, 

HARRIMAN  BROTHERS. 

ApPKAL  AND  EKBOa  Q  204*)— Quxsnoir 
Not  Baimo  Bklow— Evidhsck. 
1.  It  is  too  Ut«  to  object  for  the  first  time 
in  the  Federai  Supreme  Court  to  a  defect 
in  the  doonmentary  eTidence  which,  if  made 
below,  conld  have  been  remedied. 

rsd.  NoU.— Pot  otlwr  caaM,  sm  Appeal  and 
■mir.  Cant.  Dlr  [I  Ut»-USO;    D*e.  DCS'  I  KM-'I 

CoutzBCB  <i  8*>— Fedcbal  Foweb— Su- 
TEitaEDiiTa    STAn    Rkoui^tion— Cabbi- 

f'm  I4ABIUTT. 
Btat«  laws  or  poiic;  nullifying  con- 
tract*  limiting  the  iiobili^  of  a  carrier  for 
loai  or  damage  to  the  agreed  or  declared 
Talus  upon  woich  the  rate  was  based  are 
■nperseded,  bo  far  as  interstate  shipments 
are  concerned,  bj  the  Carmack  amendment 
of  June  29. 190S,i  to  the  act  of  Febrnar;  4, 
18ST  (24  But.  at  L.  386,  cbap.  104),  §  20, 
-wbich  furnlslies  tbe  exclusive  rule  on  the 
■ubject  of  the  liability  of  a  carrier  nnder 
aontracts  for  interstate  shipment. 

tBd.  Note.— For  otber  caaea,  Ma  Commarce, 
Osnt.  Dli.  I  E;    Dm.  Dts.  t  S.^ 

Cabuebs  (I  168»)— LnnTiNQ  Liabilitt 
— AoBBSD  Taluk  —  Bffxct  or  Cab- 
XACK   AwxNDiatn:. 

S.  The  shipper  and  carrier  of  an  inter. 
■tate  shipment  are  not  forbidden  to  con- 
tract to  limit  the  carrier's  liability  to  an 
agreed  value  made  to  adjust  the  rate  by 
tbe  provisions  of  the  Carmack  amendment 
of  June  29,  1S06,  to  the  act  bf  February  4, 
1687,  9  20,  prohibiting  exemptions  from  the 
liability  imposed  by  that  act. 

[Sd.  Note.— For  atbar  caaea,  sea  Carrlars,  Cant. 
Dig.  H  BS3-EST,  eW-TtSH.  TW-nO,  TIS.  T18U;    Daa. 

Dia.  I  u«.>] 

Cabbtehb    a    218*)— LiMrniro    liUBniTT 

— Aqbeed    Valub   —    BnxCT   or    Oab- 

MACK   AuxHDicure. 

4.  A  stipulation  in  a  shipping  contract 
limiting  the  carrier's  liability  in  case  of  the 
toM  of  an  interstate  shipment  of  cattle  to 
the  agreed  value  of  $30  for  each  bull  and 
920  for  each  cow,  made  to  aecure  the  lower 
of  two  rates  on  Sle  with  the  Interstate  Com- 
maree  Commiision,  was  not  forbidden  by 
the  provisions  of  the  Carmack  ajnendmait 
«f  June  29,  1903,  to  the  act  of  February  4, 
1887,  prohibitinj;  exemptions  from  the  lia- 
UUty   imposed   by   thai   act,   althongh   the 


true  value  of  the  cattle  greatly  eic«edel 
this  valuation,  where  they  were  loaded  by 
the  shipper,  and  were  not  seen  by  the  com- 
pany's  agent,  and  it  is  not  claimed  that  ha 
was  informed  of  their  value  or  quality. 

[Bd.  Note.— For  other  caaee,  aaa  Carrlari,  CmL 
Die  II  CTl-eWI,  m,  >28,  DK-Btf :   Dee.  Dl^.  f  US.*) 

CiBBiitBa  (I  IBS*)— Liihtiho  Liabiutt 
— "AoBiKD  Taluk"  —  Hrrxoi  of  Cab- 
UAOK  AMxnDuEnr. 

S.  The  valuation  named  in  a  sliippin([ 
contract  signed  l^  the  shipper  Is  as  muon 
an  agreed  valuation  within  the  meaning  of 
the  rule  that  a  carrier,  when  its  rates  ara 
graduated  by  value,  may,  under  the  Car* 
mack  amendment  of  June  29,  16M,  to  tha 
act  of  rebruary  4,  1887,  S  20,  limit  its  lia- 


the  shipper  had  stat«d  the  value  on  inquirj. 

[Bd.  Nota.— For  otlier  eaaai^  ■••  Oanlw^  Ont 
Die  II  W-990:    Dm.  Dis.  I  1E1.>J 
COMUXBCE    (I    8*)— Fkdkbal    Powkb— Su- 

PEBsKOiira    SiATK    BKaui.ATioif— Cabbi- 

ib's  Liabiutt. 

S.  State  lawB  declaring  contracts  invalid 
which  require  the  bringing  of  an  action 
against  a  carrier  for  toss  of  or  damage  to 
a  shipment  in  less  than  the  statutorj 
period  were  superseded,  so  far  aa  interstate 
shipment  are  eoneemed,  by  the  Carmack 
amendment  of  June  ZB,  ISOS,  to  the  act  of 
February  4,  1837,  g  £0,  which  furnishes  tha 
exelnsive  rule  on  the  subject  of  the  liability 
of  the  carrier  under  contracta  for  interstate 

[Ed.  Note.— For  otber  easM,  ssa  Conunaro)^ 
Cent.  Dlf.  t  0;    Dae  Dts.  |  1^ 

Carbierb    (S    160*)— LmiTiNo    Liabilitt 

—Time    fob   BBiifaino    Suit— Caemack 

Auendhent. 

7.  The  shipper  and  carrier  of  an  inter- 
state shipment  are  not  forbidden  to  stipu- 
late that  an  action  against  the  carrier  in 
case  of  damage  to  the  shipment  must  ba 
brought  within  ninety  days  after  the  dam> 
age  was  sustained,  by  the  provisions  of  tha 
Carmack  amendment  of  June  E9,  1900,  to 
the  act  of  February  4,  1887,  %  20,  ^irohibii- 
ing  expmptione  from  the  liability  imposed 
by  that  act. 

ptd.  Note.--Por  otbar  oases,  see  QlrrtaTS,  Cent. 
Dig.  tl  ni,  S73;    Dae.  DIs,  |  IBCL*] 

(No.   121.] 

Argued  and  submitted  January  20,  1013. 
Decided  March  10,  191S. 

JN  ERROR  to  the  Court  of  Civil  Appeala 
for  the  Fifth  Supreme  Judicial  Distriot 
of  the  State  of  Texas  to  review  a  judgment 
which  afSrmed  a  judgment  of  the  Distrlet 
Court    of    Orayson    County    in    that   stat« 
against  a  carrier  for  the  full  value  of  B 
damaged  interstate  ahipmeot,  notwithstand- 
ing stipulations  limiting  the  carrier's  lia- 
bility to  the  agreed  value,  and  limiting  tha 
time  for  bringing  anit.     Reversed  and   re- 
manded for  further  proceedings. 
Bee  same  ease  below,  —  Tex.  Civ,  App. 
t  128  8,  W.  932. 
The  facta  are  stated  1b  the  opinion. 
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Hnm.  JoMph  H.  Brrson,  Cecil  B 
BmlUi,  and  Alex.  6.  Cok«  for  pltintiff  t 


*  *Ur.  Juatice  LurUta  delivered  the  opin- 
iOD  of  the  court: 

ThJB  was  an  action  in  «  *t«te  court  of 
Taza»  bj  K  shipper  of  cattle,  under  a  Bpec- 
ial  Itve-stoek  traniportation  contract  lor  a 
■htpment  from  a,  point  in  Mitaouri  to  «  point 
in  Oklahoma,  to  recover  the  value  of  cat- 
tle killed  bj  a  negligent  derailment  occur- 
ring in  the  former  state.  The  shipment  con- 
listed  of  four  bulls  and  thirteen  cowl, 
eUimed  to  liave  been  verj  valuable  "ahow 
Mttle."  Thej  were  all  killed,  and  plaintiffs 
recovered  their  full  value,  310,640,  and  this 
Judgment  wae  affirmed  bj  the  court  belon. 

As  the  transaction  was  an  interstate  ship- 
ment, the  caee  comes  here  upon  questions 
wliich  involved  the  validity  of  certain  pro- 
Tliions  in  the  contract  of  shipment  vhen 
tested  by  the  ZOtb  section  of  the  act  to  regu- 
late commerce  [24  Stat,  at  L.  3B6,  chap. 
104],  as  amended  by  the  act  of  June  2D, 
ISOO  [34  Stat,  at  L.  S93,  cbsp.  3501,  g  7  U. 
8.  Comp.  SUt.  Bupp.  1911,  p.  1304]. 

Aside  from  the  question  of  negligence, 
which  we  assume  to  be  dosed  by  the  verdict 
uid  judgment  in  the  etate  court,  the  de- 
feases pressed  here  are,  first,  that  the  limi- 
tation of  value  in  case  of  loss  or  damage 
to  taO  for  each  bull  and  (20  for  each  cow 
waa  a  valid  declaration  of  the  valuation 
upon  which  the  rate  was  based;  and,  second, 
that  the  action  wse  not  brought  within 
ninety  days  after  damages  suBtuined,  both 
being  stipulations  found  in  the  shipping  con- 
tract. 

Those   provisions   in   the   contract   which 
directly  relate  to  the  questions  stated  are 
as   follows: 
S     The  title  at  the  head  of  the  contract  is, — 

•  Kuuca  AND  RcouuiTioifs  roa  the  Xranb- 

FORTATioN  OF  Live  Stock. 

NOTICE. 

"This  company  has  two  rates  on 

live  stock." 

Then    follows    a    paragraph     in    these 

worde: 

"Ordinary  live  stock  transported  under 
thii  special  contract  is  accepted  and  hauled 
at  rate  named  below  at  owner's  risk,  as 
per  condition!  herein  set  forth,  with  the 
distinct  understanding  that  said  rate  Is  a  i 
epecisi  rate,  which  la  hereby  agreed  to,  ac- 
cepted, and  understood  to  be  at  less  than 
published  tariff  rate  applying  thereon  when 
transported   st   carrier's   risk. 

"All  kinds  of  live  stock,  carrier's  risk, 
wBl  be  taken  under  the  provisions  and  at 


rates  provided  for  bj  existing  tarUTi  and 

classincatian." 

Then  follows  the  contract  described  as 
"Special  Live  Stock  Contract  No.  4.  Exe- 
rted at  Pilot  Grove  BUtion,  1-30-1907." 

Passing  over  a  number  of  provisiona  con- 
cerning the  agreement  upon  the  part  of  the 
carrier,  and  a  nnmber  of  things  which  the 
shipper  assumes  to  do,  we  come  to  )  S, 
which  is  in  these  words: 

"B.  The  carrier  docs  not  ahip  live  stock 
or  emigrant  outfit  under  this  contract,  or  at 
the  rate  hereon  given,  upon  which  its  lia- 
bility in  case  of  any  loss  or  injury  shall  ex- 
ceed the  following  prices  per  head: 
Each    horse    (gelding,    mare,    stallion, 

mule,  or  jack)  flOO 

£ach  pony  or  range  horse 30 

Each  ox,  steer,  or  bull 30 

Each   cow   20 

Each  calf  or  hog  7 

Each  sheep  or  goat 2 

"Emigrant  outttt  (not  live  stock)  coii' 
sisting  of  emigrant  movables,  householdS 
goods,  second-hand  farrn'mncliinery,  etc,? 
when  loaded  with  live  stock,  as  per  classi- 
fication at  valuation  not  to  exceed  |6  per 
100  pounds  in  case  of  loss  or  damage,  and 
said  shipper  represents  and  agrees  that  his 
said  live  stock  or  emigrant  outfit  d»  not 
exceed  In  value  those  prices,  and  In  ease  of 
any  loss  or  damage  thereto,  by  carrier's 
negligent  transportation  or  handling  of  said 
cars  as  aforesaid,  it  is  mutually  agreed,  in 
consideration  of  the  rate  named,  and  which 
is  less  than  the  rate  applying  on  shipments 
at  currier's  risk,  the  shipper  shall  be  entitled 
to  recover  only  actual  damages,  but  in  no 
instance  more  than  the  stipulated  valuation 
shown  above." 

The  provision  of  the  published  tariff  sheet 
referred  to  in  the  contract  is  set  out  in  the 
margin,  preceded  by  the  offer  of  counsel  to 
file  it  in  evidence.f  By  a  clause  in  the  Oth& 
■section  of  the  contract  under  which  the  cat- a 
tie  were  shipped,  it  is  stipulated  that  "no 

tMr.  Head:  We  offer  the  following  por- 
tions of  I,  C.  C.  Uriff  No,  A— 1636,  M,  K. 
&.  T.  Local  Distance  Tariff  No.  2648,  apply- 
ing on  classes  and  commodities: 

Missouri,  Kansas,  k  Texas  Railway  Co. 
The  "Katy"  Route. 
lAcal  Distance  Tariff  No.  2648. 
(Cancels  No.  737.) 
Applying  on  classes  and  commodities  be- 
tween stations  on  the  Missouri,  ^«"°iii.  fc 
Texas  Ry.  as  follows: 
Between  stations  in 
Indian  territory 
Missouri  or  Kansas 
Missouri  or  Kanaaa 
And  stations  In 

Oklahoma  territory 
Indiana  territory 
Oklahoma  territory 
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mit  •hall  be  brought  Against  t.aj  carrier, 
and  onlj  againit  the  carriar  on  whoae  lines 
the  injuries  occur,  after  tlie  lapse  o(  ninetj 
d*fB  froDi  the  happening  tliereof,  any  st«t- 
nta  or  limitation  to  the  contrarj  notwith- 
■tanding." 

In  reapect  of  the  two  stipulations  just 
referred  to,  the  trial  judge  charged  the  jury 

kB   follows: 

"The  contract  for  shipmeDt  in  this  eaae 
contains,  amon^  other  things,  a  stipulation 
that  suit  for  uxj  damages  growing  out  of 
this  shipment  must  be  commenced  within 
ninetj  days.  You  are  instructed  that  such 
stipulation  is  Toid  and  not  binding  upon 
tlla  ptaintifTs  herein. 

"Said  contract  also  contains  a  stipulation 
to  the  effect  that  if  the  cattle  in  the  ship- 
ment are  lost  or  killed,  that  their  owners 
can  onlj  recover  a  certain  fixed  amount, 
which  amount  is  named  in  said  contract. 
You  are  instructed  that  such  stipulation  is 
Toid  and  not  blading  upon  plaintiffs  in  this 
esse,  and  it  you  should  And  for  plaintiffs, 
y«U  will  fix  the  amount  of  their  damages 
nnder  instructions   hereinafter  given  you." 

This  charge  was  approved  upon  appeal 
and  the  judgment  affirmed.  The  ground  up- 
on which  tha  charge  in  respect  to  the  limi- 
tation of  recoverj  in  case  of  loss  was  based 
was,  Arst,  that  every  such  contract,  where 
the  loss  was  due  to  negligence,  was  nut! 
and  void  under  the  law  and  public  policy 
of  the  state;  and,  second,  that  it  was  a  con- 
tract  of  exemption  forbidden  by  the  Hep- 
S  bnro  act  of  June  £0,  190S,  being  the  Carm- 
■  aek  amendment  of  the*20th  section  of  the 
general  act  to  regulate  commercD  of  Feb- 
ruary  4,   1887. 

That  the  shipper  bad  the  choice  of  two 
rates,  one  SO  per  cent  higher  than  the  other, 
npon  this  shipment,  is  shown  by  ttie  provi- 
■ions  of  the  shipping  contract  and  tba  tariff 
■heets  referred  to  therein.  That  the  differ- 
•nee  between  the  two  rates  was  not  un- 
rsasonable,  the  one  when  the  cattle  were 
not  valued  and  the  other  when  tlieir  value 
waa  declared,  is  to  be  assumed  from  the 
acceptance  of  the  rates  as  Gled  with  the 
Commission.  That  the  "portion"  of  the  rate 
sheets  in  evidence  does  not  include  the  "Cur- 
rent Live  Steele  Contract"  referred  to  in  the 


part  filed  is  of  no  vital  signifleancei.  Th« 
objeotioD  was  not  made  below.  The  case 
waa  proceeded  with  in  the  state  court  upon 
the  hypothesis  that  the  "Current  live  Stock 
Contract,"  referred  to  in  the  "portion"  of 
the  rate  sheets  actually  in  evidence,  waa  the 
live  stock  contract  executed  by  the  parties, 
and  had  been  duly  filed  as  part  of  the  rata 
aheets.  It  is  too  late  to  make  an  ob- 
jection here  which,  if  made  below,  might 
have  been  remedied  by  filing  all  instead  of  a 
"portion"  of  the  filed  Uriff.  Texaa  &  P. 
a.  Co.  T.  Abilene  Cotton  Oil  Co.  204  U.  S. 
42S,  01  L.  ed.  653,  27  Sup.  Ct.  Rep.  SSO, 
e  Ann.  Cas.  107S.  In  any  event,  the  rate 
sheets  do  provide  for  a  choice  between 
two  rates,  one  with  and  one  without  a  de- 
clared valuation.  In  one  case  the  earrier  is 
liable  for  uhatever  loss  or  damage  the  ship* 
per  sustains,  and  in  the  other  its  liability 
is  limited  to  the  valuation  upon  which  the 
rate  waa  based.  The  ground  upon  whioh 
the  shipper  is  limited  to  the  valuation  de- 
clared is  that  of  estoppel,  and  presupposes 
the  valuation  to  be  one  made  for  the  pur- 
pose of  applying  the  lower  of  two  rates 
based  upon  the  value  of  the  cattle.  This 
whole  matter  has  been  so  fully  considered 
in  Adams  Exp.  Co.  v.  Croninger,  226  U.  8. 
4B1,  ante,  148,  33  Sup.  Ct.  Rep.  I4B,  and,  - 
Kansas  City  Southern  R.  Co.  v.  Carl,  just 
decided  [227  U.  8.  639,  ST  L.  cd.  — ,33  Sup. 
Ct.  Rep.  3911,  that  we  onl;  need  to  refer  to 
the  opinions. in  thoM  casein  without  farther 
elaboration.  « 

That  the  trial  court  and  the  court  of  oivUs 
appealB*erred  in  holding  this  stipulation  null* 
and  void  because  forbidden  by  either  the 
law  or  policy  of  the  state  of  Texas,  or  by 
the  ZOth  section  of  the  act  of  June  SB, 
1S06,  is  no  longer  an  open  question  since  thv 
decisions  of  this  oourt  tn  the  cases  just  ra- 
ferred  to. 

Nor  is  there  anything  upon  the  faqa  of 
this  contract,  when  read  in  connection  with 
the  rate  sheets  referred  to  therein  (of  which 
the  defendants  In  error  were  compelled  to 
take  notice,  not  only  because  referred  to 
in  the  contract  signed  by  them,  but  because 
they  had  been  lawfully  filed  and  publisbedjf 
which  offends  against  the  pcovisions  of  the 
20th  section  of  the  act  of  June  20,  1906. 


And   locally    between    stations    in    the    In- 
diana or  Oklahoma  territories. 
lUtes  in  Cents  Per  100  lbs. 
Cattle.    (See  Rule  3.) 
Distance.  Commodities.  Carloads. 

tsa  miles   and   over   370 2Qi 

Rule  3. 

Live  stock — Continued. 

Limitation    of    liability. — Rates   provided 

on  live  stock  will  apply  only  on  Bhipmenta 

made  at  owner's  risk,  with  limitation  of  na- 


tions of  the  current  live  stock  contract  pro- 
vided by  this  company,  the  contract  to  bo 
first  duly  executed  in  manner  and  form  pro- 
vided therein. 

]20  per  cent  of  the  rates  named  In  this 
tariff  will  be  charged  on  shipments  made 
without  limitations  of  carrier's  liabilify  at 
common  law,  and  under  this  itatuB,  shippers 
will  have  the  choice  of  executing  and  ae- 
oepting  contracts  for  shipments  of  live  stock 
with  or  without  limitation  of  liabili^,  th« 
rates  to  be  made  as  provided  for  her^n. 
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Neither  It  the  TATnatton  of  c&ttte  at  (30 
and  120  per  head  enbjeet  to  fmpeaehment  u  | 
npan  Iti  faea  arbitnuy  and  nnreuonable. 
The  Talnatlon  In  this  CMe  was  made  b^  the 
consignor  himself.  The  contraot  upon  this 
point  reads,  "And  (aEd  ehlpper  repreaentE 
and  agrees  that  hie  eaid  lire  stock  .  .  . 
do  not  exceed  to  ralue  these  prices,"  refer- 
ring to  the  schedule  set  out  immediatelr 
above  that  declaration.  That  the  cattle 
were  not  other  than  average  or  ordinary 
cattle,  of  no  peculiar  tbIub  as  "allow  cat- 
tle," or  otherwise,  is  indicated  by  the  char- 
acter of  the  printed  form  of  contract  signed 
by  the  eonsignor.  After  reciting  that  the 
company  had  two  rates  on  live  stock,  it 
proceeds,— "Ordinary  live  stock  transported 
ander  this  special  contract,"  ete. 

The  contract  here  involved  is  substantial- 
ly Identical  with  the  contract  and  schedule 
Dpheld  in  Bart  v.  Pennsylvania  R.  Co.  112 
U.  S.  B31,  28  L.  ed.  717,  B  Sup.  Ct.  Rep.  151, 
where  the  transportation  was  "on  the  con- 
dition that  the  carrier  asaumcs  a  liability  on 
the  stock  to  the  extent  of  the  fallowing 
agreed  valuatian:  If  horses  or  mules, 
exceeding  (200  each.  If  cattle  or  cows, 
exceeding  ^6  each." 

In  the  case  at  bar  it  has  been  said  that 

g  the   shipper   was   not   asked   to   state   the 

*  ralue,  but  only  signed  the  contract* handed 

to  him  and  made  no  declaration.    Bnt  the 

•am*  point  was  made  to  the  Hart  Case, 

when  the  court  said; 

"A  distinction  is  sought  to  be  drawn  be- 
tween a.  case  where  a  shipper,  on  require- 
ment, states  th«  valne  of  the  property,  and 
ft  rate  of  freight  is  fixed  accordingly,  and 
the  present  case.  It  Is  said  that,  while  in 
the  farmer  case  the  shipper  may  be  confined 
to  the  value  he  so  fixed,  in  the  event  of  a 
loss  hy  negligence,  ths  same  rule  does  not 
apply  to  a  ease  where  the  valuation 
■erted  in  the  contract  la  not  a  valuation 
previously  named  by  the  shipper.  But  we 
■ee  no  sound  reason  for  this  distinction. 
The  valuation  named  was  the  'agreed  valu- 
ation,' the  one  on  which  the  minds  of  the 
parties  met,  however  it  came  to  be  fixed, 
and  the  rate  of  freight  was  based  on  that 
valuatian,  and  was  fixed  on  condition  that 
•Dch  was  the  valuation,  and  that  the  lia- 
bility ahould  go  to  that  extent  and  no  fur- 
ther." 

It  is  said  that  the  contract  to  the  case  at 
bar  Includes  a  valuation  of  all  bulls  and  all 
oowa  at  the  same  sum,  and  tliat  thii 
arbitrary,  and  not  the  rccult  of  any  real 
effort  to  value  the  particular  bulls  and 
cows  to  be  transported.  But  the  same  ob- 
jection applied  to  the  contract  in  the  Hart 
Case,  where  horaes  were  valued  at  the  iuiTn( 
m.iximum  value  and  other  cattle  at  the 
sane  fixed  sum.     But  here,  as  there,  it  is 


plato  that  all  animala,  hones  and  otker  cat- 
tle, have  not  «  fixed  value,  and  so  the  eon* 
tract  fixes  "a  graduated  value  according  t« 
the  nature  of  the  animal." 

It  is  not  unreasonable,  for  the  purpose  of 
graduating  freight  according  to  value,  to 
divide  the  particular  subject  of  transporta- 
tion into  two  claisee:  those  above  and  tboso 
below  a  fixed  maximum  amount.  No  other 
method  is  practicable;  and  this  Is  a  method 
administratively  approved  by  the  Commerce 
Commission. 

That  the  value  of  the  cattle  shipped  nn>^ 
der  this  valuation  did  greatly  exc«ed  th«g 
valuation  therein  represented  may'be  true.* 
It  only  serves  to  show  that  the  shipper  ob- 
tained a  lower  rate  than  he  was  lawfully 
entitled  to  have  by  a  misrepresentation.  It 
is  neither  just  nor  equitable  that  he  eliall 
benefit  by  the  lower  rate,  and  then  recover 
for  a  value  which  he  said  did  not  exist,  in 
order  to  obtain  that  rate.  Having  obtained 
a  rate  based  upon  the  declared  value,  he  is 
concluded,  and  there  ia  no  room  for  psro) 
evidence  to  show  otherwise.  Hart  v.  Penn- 
sylvania R.  Co.  and  Kansas  City  Southern 
R.  Co.  V.  Carl,  supra. 

When  the  carrier  graduates  Ite  rates  by 
value,  and  has  filed  its  tariffs  showing  two 
rates  applicable  to  a  particular  commodity 
or  class  of  articles,  based  upon  a  diSerene* 
in  valuation,  the  shipper  must  take  notice, 
for  the  valuation  automatically  determines 
which  of  the  rates  is  the  lawful  rate.  If 
he  knowingly  declares  an  nndervaluatioii 
for  the  purpose  of  obtaining  the  lower  of 
two  published  rates,  he  thereby  obtains  an 
advantage  and  causes  a  discrimination  for- 
bidden and  made  unlawful  by  ths  1st  aeo- 
tlon  of  the  Elkins  act  of  February  10,  IBOS 
[32  SUt.  at  L.  847,  chap.  708,  U.  B.  Comp. 
Stat.  Supp.  1011,  p.  1309].  Texas  &  P.  R. 
Co.  v.  Mugg,  202  U.  S.  242,  60  L  ed.  1011, 
20  Sup.  Ct.  Rep.  628;  Chicago  ft  A.  R.  Oo. 
V.  Kirhy,  226  U.  a  165,  60  L  ed.  1033,  38 
Sup.  Ct.  Rep.  04S.  The  particular  cattlo 
were  loaded  by  the  shipper  and  were  never 
seen  by  the  company's  agent.  Neither  was 
it  claimed  that  he  was  informed  of  thi 
value  or  quality  of  the  cattle  to  be  shipped. 
We  see  no  ground  upon  which  this  con- 
tract can  be  held  upon  its  face  to  have  of* 
, fended  against  the  statute. 

The  court  below  held  that  the  stipulatioa 
in  the  ahipptog  contract,  that  no  suit  shall 
be  brought  after  the  lapse  of  ninety  daym 
from  the  happening  of  any  loss  or  damage, 
"any  atAtute  or  limitation  to  the  contrary 
notwithstanding,"  was  void. 

It  ts  conceded  that  there  are  statutes  to 
Missouri,  the  state  of  the  making  of  the 
contract,  and  the  state  in  which  the  loss  and 
damage  occurred,  and  in  Texas,  the  state 
of  Oim  forum,  which  declare  contracts  tovalid 
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^  wbieh  require  the  bringins  of  Ui  action  for 
■  a  carrier's  liability'in  less  than  th«  statu- 
toiT  period,  and  that  thi*  action,  though 
started  after  the  lapse  of  tlie'  time  fixed 
hj  the  eohtract,  wai  brought  within  the 
■tatuoTj'  period  of  both  states. 

The  liability  songht  to  b«  enforced  la  the 
liability"  of  an  interatats  carrier  for  loss 
or  damage  under  an  Interstate  contract  of 
■bipmeot  declared  by  the  Carmack  amend- 
ment of  the  Hcpbum  act  of  June  2B,  ]006. 
Tbe  validity  of  any  stipulation  in  such  a 
contract  which  Involves  the  construction 
of  the  statute,  and  the  validity  of  a  limi- 
tation upon  the  liability  thereby  impoaed,  ii 
a  Federal  question  to  be  determined  under 
the  general  common  law,  and,  as  sui^h,  is 
withdrawn  from  the  field  ot  state  law  or 
legislation.  Adams  Eip.  Co.  v.  Croninger, 
226  V.  S.  491, 6T  L  ed.  — ,  38  Sup.  Ct  Bep. 
148;  Michigan  C.  R.  Co.  v.  Vreeland.  227 
CS.  68, 57  L.  ed.  — ,83  Sup.  Ct.  Rep.  192. 
The  liabimy  imposed  bj  the  statute  is  the 
liability'  imposed  by  the  common  law  upon 
a  common  carrier,  and  may  be  limited  or 
qualified  by  special  contraot  with  the  ship- 
per, provided  the  limitation  or  qualification 
be  Just  and  reasonable,  and  does  not  exempt 
from  losB  or  responsibility  dus  to  negligence. 
Adams  Exp.  Co.  v.  Croninger,  and  Michigan 
C.  R.  Co.  V.  Vreeland,  cited  above;  Vork 
Mfg.  Co.  T.  niinoia  C.  E.  Co.  3  Wall.  107, 
18  L.  ed.  170;  New  York  C.  R  Co.  v.  Lock- 
wood,  17  Wall.  3S7,  21  L.  ed.  827;  Southern 
Exp.  Co.  V.  Caldwell,  21  Wall.  264,  267,  22 
L.  ed.  560,  058;  Hart  v.  Pennsylvania  R.  Co. 
nz  U.  a.  331,  28  L.  ed.  71T,  6  Sup.  Ct.  Rep. 
ISl. 

The  policy  of  statutes  of  limitation  Is  to 
encourage  promptness  In  the  bringing  of 
actions,  that  the  parties  shall  not  suffer  by 
losa  of  evidence  from  death  or  disappear- 
ance of  witnesses,  destruction  of  documents, 
or  failure  of  memory.  But  there  is  nothing 
In  the  policy  or  object  of  such  statutes  which 
forbid!  the  parties  to  an  agreement  to  pro- 
vide a  shorter  period,  provided  the  time  is 
not  nnreasonably  short.  That  is  a  question 
of  law  for  the  determination  of  the  court, 
H  Buch  stipulations  have  been  sustained  in 
g  insurance  policies.  Riddlesbarger  y.  Hart- 
•  ford  P.'ins.  Co.  7  Wall.  386,  19  U  ed.  257. 
A  stipulation  that  an  expresE  company 
should  not  be  held  liable  unless  claim  was 
made  within  ninety  days  after  a  toss  was 
held  good  in  Southern  Exp.  Co.  v.  Caldwell, 
21  Wan.  204,  22  L.  ed.  B56.  Buch  limita- 
tions in  bills  of  lading  are  very  customary 
and  have  been  upheld  in  a  multitude  of 
cases.  We  cite  a  few:  Central  Vermont 
R.  Co.  v.  Soper  (C.  C.  A.  let  C.)  8  C.  a 
A.  341,  21  U.  a  App.  24,  6B  Fed.  870;  Ginn 
V,  Oftdenshurg  Transit  Co.  (C.  C.  A.  7th  C.) 
Bft  a  C.  A.  521,  G7  U.  8.  App.  403,  85  Fed. 


985;  Cox  v.  Central  Vermont  R.  Co.  ITO 
Mass.  129,  49  N.  E.  97;  North  British  ft 
Mercantile  Ins.  Co.  «.  Central  Vermont  R. 
Co.  9  App.  Div.  4,  40  N.  Y.  Supp.  1113. 
affirmed  in  168  N.  Y.  726,  53  N.  E.  1128. 
Before  the  Texas  and  Missouri  statutes  for- 
bidding such  special  contracts,  short  limi- 
tations in  bills  of  lading  were  held  to  be 
valid  and  enforceable.  McCarty  v.  Gulf,  C. 
&  S.  F.  R.  Co.  79  Tex.  33,  IS  S.  W.  164; 
Thompson  v.  Chicago  &  A.  R.  Co.  22  Mo. 
App.  321.  See  cases  to  same  effect  cited  in 
0  Cyc.  p,  606.  The  provision  requiring  suit 
to  be  brought  within  ninety  days  ii  not  un- 
reasonable. 

For  the  errors  indicated,  the  judgment 
must  be  reversed  for  such  further  proceed- 
ings as  may  be  consistent  with  this  opin- 

Hr.  Justice  Hngbea  concurs  In  the  re- 
sult.    Ur.  Justice  Pitney  dissents. 


WASHINGTON  JOCKEY  CLUB  OF  THE 
DISTRICT  OF  COLUMBIA,  S.  S.  How- 
land,  Henry  J.  Morris,  and  Samuel  Roas. 

AcnoiT  (I  27*)  —  FoBH  —  Contbact  ob 

Tbesp ASS— Right  ov   Holdeb  or  Racb 

Tback  Ticket, 

A  ticket  of  admission  to  a  race  track  in- 
dosure  is  only  a  revocable  license,  and  the 
holder's  only  remedy,  where  be  has  been 
forcibly  prevented  fr<mi  entering,  or  haa 
been  forcibly  ejected  just  after  he  had 
dropped  his  ticket  into  ths  box,  is  l>y  an 
action  for  damages  for  the  breach  of  the 
contracL  He  cannot  maintain  an  acti(» 
of  trespaaa. 

[Ed.  Nets.— For  othsr  i  ssiis.  ■••  Actloa,  Cent 
Dig.  H  160-1»:  "-   — 


:  Dm.  Dig.  I  IT.*] 
[No.  fi».l 


Decided  Marok 


I  of 


the  District  of  Columbia  to  i 
judgment  which  affirmed  a  judgment  of 
the  District  Court  in  favor  of  defendants 
in  an  action  of  trespass  based  upon  the  r«- 
fusal  of  admission,  or  the  ejection  of  the 
holder  of  a  ticket  of  admission,  to  a  raca 
track  inclosnre.     Affirmed. 

Bee  same  case  below,  35  App.  D.  C.  82. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ijorenzo  A.  Bailey  and  Oeorga 
A.  Prevost  for  plaintiff  in  error. 

Messrs.  A.  8.  Worthlngton  and  Charles 
L.  Frailey  for  defendants  In  error. 

*Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 
This  is  an  action  of  trespass  for  forcibly 
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prerectiDg  the  pl&lntlff  from  antering  tb« 
Bsaniagi  Race  Track  in  thii  Diitrict  kfter 
S  he  had  bought  a.  ticket  of  AdmiBBion,  and  for 
*  doing  the  Mine  thing,  or  turning  him  ont, 
on  the  following  day,  juat  after  he  had 
dropped  his  ticket  into  the  box.  There  was 
also  a  count  charging  that  the  defendant* 
oonapired  to  deEtmy  the  plaintiff*!  reputa- 
tion, and  that  they  excluded  him  on  the 
charge  of  having  "doped"  or  drugged  a  horae 
entered  bj  him  for  a  race  a  few  days  be- 
fore, in  pumance  of  inch  conspiracy.  But 
a*  no  evidence  of  a  eonapiraey  waa  intro- 
dnced,  and  as  no  more  force  waa  uaed  than 
waa  necesaary  to  prevent  the  plaintiff  from 
uttering  upon  the  race  track,  the  argument 
hanUy  went  hey  on  d  an  attempt  to  over- 
throw the  rule  commonly  accepted  in  thia 
country  from  the  Engliah  easee,  and  adopt- 
ed ImIow,  that  such  ticketa  do  not  create 
a  right  in  rem,  36  App.  D.  C.  82.  Wood  t, 
Leadbitter,  13  Meet,  k  W.  B38,  14  L.  J. 
■xch.  N.  a  161,  S  Jur.  187,  16  Eng.  Rnl. 
Cas.  49;  HeCrea  t.  Marsh,  12  Gray,  211, 
71  Am.  Dec.  74G;  Johnaon  v.  Wilkinson, 
130  Mass.  3,  62  Am.  Rep.  698,  29  N.  E.  62; 
Homey  t.  KiTon,  213  Pa.  20,  1  LJt.A.(N.S.) 
118i,  110  Am.  St.  Rep.  GZO,  61  AtL  lOBS,  IS 
Ann.  Caa.  349;  Meianer  t.  Detroit,  B.  I. 
ft  W.  Perry  Co.  1S4  Mich.  S4S,  IS  LiLA. 
(N.a)  S72,  129  Am.  St.  Rep.  493,  US  N. 
W.  14;  W.  W.  T.  Co.  T,  Black,  118  Va.  728, 
76  S.  E.  82,  85;  Shubert  t.  Nixon  Amoae- 
ment  Co.,  83  N.  J.  L.  101,  S3  AtL  369 ;  Taylor 
r.  Cohn,  47  Or.  638,  640,  84  Pae.  SSfi,  B 
Ann.  Caa.  687;  People  «x  reL  Bumham 
T.  Flynn,  114  App.  DIt.  878,  100  N.  Y. 
Supp.  31,  189  N.  Y.  180,  82  N.  E.  ISO.  12 
Ann.  Ca*.  420. 

We  see  no  reason  for  declining  to  follow 
the  commoaly  accepted  rule.  The  fact  that 
the  purchase  of  the  ticket  made  a  contract 
ia  not  enough.  A  contract  binds  the  per- 
son of  the  maker,  but  does  not  create  an 
interest  in  the  property  that  it  may  eon- 
cem,  unless  it  also  operates  as  a  convey- 
ance. The  ticket  was  not  a  conveyance  of 
an  interest  In  the  race  track,  not  only  he- 
cauae  it  was  not  under  seal,  but  because 
by  common  understanding  It  did  not  pur- 
port to  hare  that  effect.  There  would  1>e 
obvious  inconveniences  if  it  were  oonstrued 
otherwise.  But  if  it  did  not  create  such 
an  interest,  that  is  to  say,  a  right  in  rent, 
valid  against  the  landowner  and  third  per- 
Bons,  the  holder  had  no  right  to  enforoe 
apedfio  performance  fay  self -help.  Bis 
^  only  right  was  to  sue  upon  the  contract  fttr 
g  the  breach.  It  ia  true  that  if  the  contract 
'  were  incidental  to  a*right  of  property  either 
in  the  land  or  in  goods  upon  the  land,  tliere 
might  be  an  irrerocable  right  of  entry; 
bat  when  the  oontraot  atandi  by  itself,  It 

*Foi  other  o«M*  ■■•  uma  toplB  ft  i  vmuuui  In 


mnat  be  either  a  eonveyanee  or  a  liceni 
subject  to  be  revoked. 
Judgment  affirmed. 

(»  O.  B.  in.) 
JOHN  F.  BAXTER,  PUT.  tn  Err., 


JUDOKKRT  (I  B70*>— Rm  Judicata— Di»- 

lUBSAL  wrTHonx  Pbuddioe. 

A  decree  of  a  Federal  circuit  court  ot 
appeals  which  afSrmed  a  decree  in  ad- 
miralty adjudging  a  sunken  barge  to  b« 
liable  to  the  owners  of  a  tugboat  for  dam- 
agea  resulting  from  a  coIliHion,  but  dismisa- 
ing  the  libel  a*  against  the  person  who,  it 
ia  averred,  had  agreed  to  mark  the  wreet^ 
without  prejudice  to  a  new  action  againat 
him,  cannot  be  given  effect  as  a  judgment 
on  the  merits  in  his  favor,  because  in  its 
opinion  the  court  ezpreaaed  a  decision  upon 
the  merits,  where,  upon  motion,  it  so  far 
changed  its  view  as  to  exclude  sucb  a  deei- 
ilon,  and  to  leave  it  open  to  the  libellaot 
to  bring  a  new  action. 

[Bd.  Not*.— For  other  caaaa.  ■••  FiilliSMT. 
Cent.  Die  El  lOn-UM ;    Dw.  Dlf.  |  ITt.*] 


[No.  882.] 


IN  ERROR  t«  the  Supreme  Court  of  th* 
State  of  New  York  to  review  »  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  atate,  which 
affirmed  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Second  Depart; 
meat,  which  had,  in  turn,  affirmed  a  judg- 
ment of  the  Supreme  Court  in  and  for  the 
County  ot  Nassau,  in  favor  of  pInlntiS  in 
an  action  for  damages  reeulting  from  the 
alleged  failure  of  defendant  to  mark  a 
wreck.    Dismissed. 

Bee  same  caae  helow  in  appellate  divi- 
sion, 142  App.  Di*.  25,  120  N.  Y.  Supp.  614; 
in  court  of  appeals,  206  N.  Y.  173,  89  N. 
E.  ISO. 

UeesTB.  Cbarlea  O.  Bnrlinshaia,  Nor- 
man B.  Beecher,  and  Ray  Rood  Allan  foe 
plaintiff  in  error. 

Mr.  Arthor  English  tor  defandaat  Is 


■Memorandum  opinion  by  direction  of  Um  , 
court.    By  Mr.  Justice  Holme*:  S 

'This  is  an  action  brought  by  Un  * 
Buchholz-Hlll  Traasportation  Company, 
defendant  in  error,  againat  Baxter  for 
failing  to  use  due  diligence  in  locat- 
ing and  marldug  a  sunken  ooal  barg* 
with   a  buoy,  as  ha   had  agreed   t^   hf 

Dee.  ft  Am.  Dl^.  HOT  to  date,  ft  Rap'r  Indsua 
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teMon  of  which  fajlim  &  tug  rut  Into 
the  wrack  and  was  sunk.  It  ia  alleged  that 
the  owners  of  the  tug  libeled  Che  barge  in 
tha  admiralty,  that  the  Buchliolz-HiU  Com- 
pany anawered  and  Oled  a  petition  to  bring 
in  Baxter  under  the  59th  admiralty  rule, 
that  the  diatrict  court  entered  a  decree 
■gainat  the  baj'ge,  but  gave  costi  to  Baxter 
without  prejudice  to  a  new  action  ageinat 
him;  and  that  the  circuit  court  of  appeals 
affirmed  the  decree.  The  defendai.v  ^ut  up 
the  decree  dlamiaaiDg  the  libel  aa  a^jainat 
him,  alleging  that  the  deciaion  was  upon 
the  merits,  and  that  the  decree,  in  so  far 
aa  it  purpoi'ted  to  be  without  prejudice, 
waa  not  warranted  by  law.  The  appellate 
dirieion  and  the  court  of  appeala  botii  held 
the  plea  bad.  142  App,  Div.  £6,  120  N.  Y. 
Snpp.  614,  208  N.  Y.  173,  BO  N.  E.  l&J. 
tiw  defendant  reliea  upon  the  fact  that 


the  circuit  eonrt  of  appeala  In  ita  opinion 
expreiaed  a  deciaion  upon  the  merit*.  The 
Macy,  ee  C.  a  A.  140,  170  Fed.  B30.  But 
upon  motion  it  ao  far  changed  ita  view  aa  to 
exclude  aueh  a  decision,  and  to  leave  it  open 
to  the  company  to  bring  a  new  action.  The 
matterwaa  atill  in  the  breast  of  the  court; 
it  was  free  to  change  ita  opinion  if  it  saw 
fit,  and  it  was  free  to  do  so  by  changing  tho 
decree  without  delivering  a  new  opinion  to 
explain  what  the  decree  made  manifest.  If 
it  thought,  rightly  or  wrongly,  tliat  the  col- 
lateral queation  of  the  present  defendant'* 
liability  could  not  be  tried  in  that  caae,  it 
properly  embodied  its  decision  in  the  decree. 
The  decree  is  the  dominant  act,  and  cannot 
be  given  a  greater  effect  than  it  purport* 
to  have  and  than  would  be  warranted  b/ 
the  opinion  that  the  court  finally  reached. 
Writ  of  error  dlamiaaed. 
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FOLLOWmO  ABE  MEMOBAHDA 


CASES  DISPOSED  OF  AT  OCTOBEB  TEEM,   1912, 


opiNion  AMo  w 


ITER  or  Nathait 
[No.  — ,  Origi- 
■utl.] 

UotioB  for  leave  to  file  a  petition  for  * 
Writ  of  Mandamus. 
Mr.  Bagenc  P.  Carrei  for  petitioBar. 
t^aoATj  2,  1918.    Denied. 


Si  pabte:    In  tei  MAim  or  Dan  Osain, 
Petitioner.     [No,  — ,  Original,] 
Motion  for  leave  to  file  petition  for  Writ 

of  Eabea*  Corpus. 
Messrs.  A.  M.  Belcher  and  H.  W.  Hoiuton 

Vtbruary  S,  1913.    Denied. 


FntERAu.  Oas  Tank  A  Illuionatiko  Oou- 
pa:(T  et  al..  Petitioners,  v.  Couv^^siL 
AcETTLEnK  CoKPAUT  et  al.    [No.  906.] 
Petition   (or  Writ  of   Certiorari   to   the 

XTnited  States  Circuit  Court  of  Appeals  for 

tbe  Eighth  Circuit. 

Mr.  Hugh  E,  Wagner  tor  the  petitiotwra. 
No  appearance  for  respondenta. 
February  Sf  1913.     Qranted. 


JoBxea  V.  QTJWwrr  et  al.,  Ptttltlonara,  V. 

jAioEs  A.  Svrm  et  al.     [So.  90E1 ;  and 

Joseph  F.  GoFTEr  et  al.,  Petitionerf,  t. 

SusAnsAS  SuiTH  et  al.  [No.  903]. 

Petitions  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Joseph  W.  Bailey,  J.  H.  Beal, 
Levy  Mafer,  and  J.  W.  Moses  for  petition* 

MesBrs.  J.  A.  Eindman,   John  W.  Earn, 
and  Abram  Simmons  for  respondents. 
February  24,  1913.     Granted. 


947.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeal*  for 
the  Seventh  Circuit. 

Messrs.  Thos.  A.  Banning  and  Arthur  L. 
Morsell  for  petitioner. 

Mr.  Fred  L.  Chappell  for  respondent. 

February  24,  1913.     Denied. 

I^Bx  D.  Mat  et  al..  Petitioners,  r.  XJlfTTBt 

Stateb,     [No.  B57.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit 

Messrs.  P.  H.  Cullen,  Thoa.  T.  Faontla- 
rof,  and  Shepard  Barclay,  for  petitioners. 

The  Attorney  General  and  Mr.  Assistsitt 
Attorney  General  Harr  for  respondenL 

February  24,  1913.     Denied. 

Eerbt  S.  Redmond  at  al..  Appellants,  ▼. 
Paul  Alexandeb,  as  Trustee  in  Banlfr 
ri'.ptcy  of  Bornn  t  Company.  [No.  104.] 
Appeal   from   tlie   United   States   Cirenlt 

Court  of  Appeals  for  the  Second  (^reuit. 
Messrs.   Herbert  A.   Eeyn,   C   E.  Thorn, 


A.  D.  Howe  Maobihs  Cohpant,  Petitioner, 

V.   CoFFtELfi  MoTca  Wa8h^  CoKPAin. 

[No.  93S.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  «f  Appeals  for  I  and  Chae.  K.  Beekman  for  appellants, 
the  Fourth  Circuit.  Mr.    Frederick    C.    McLaughlin    for   ap- 

Hr.  Conrad  E.  Syms  for  petitions^.  pellee. 

Hr.  K.  J.  MeCarty  tor  respondent.  I      February  24^  U18. 

TsbniUT  S,  1913.    Dosied.  Ution. 
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haaia  Cwu^  iLppelUat,  t.  Wnxujc  Hsu* 
sn^  United  SfaitM  Mftrahal,  «tc  «t  »1. 
Itio.  TOO];  Akoelo  Ceua,  Appellant,  t. 
WaxLui  Eenkix,  United  SUtes  Mar- 
•hkl,  Bt«.,  et  ftl.  [No.  TO]]i  ftnd  Sauuel 
Ableb,  Appellant,  V.  Wqxuu  Hehxel, 
United  SUtes  U&rshal,  ate^  et  ftL~  [No. 
702.] 
AppeaU  from  the  District  Court  of  tlw 

United  St&tet  for  the  Southern  District  of 

New  York. 
Messrs.    A.    S.    Worthingtou,    Cbas.    L. 

Frailej,  uid  How&rd  Tajlor  for  appelUnU. 
The  Attomej  General  for  appellee. 
February  24,  1018.    DismisMd  with  costa, 

on  motion  of  eovmtel  for  the  appellanU. 


Dan  Shaw,  Plaintiff  in  Error,  v.  Citt  or 

AxLAifTA.      [No.    770.] 

In  Error  to  the  Court  at  Appeals  of  the 
State  of  Georgia. 

Mr.   Chas.   T.   Hopkina   for  plaintiff   in 

No  appearance  for  defendant  in  error. 
Februar}'  24,  1S13.    Diamissed  with  costs, 
on  motion  of  oounsel  for  the  plaintiff  in 


UmxED    STAna,    Appellant,    t.   TmaniL. 

RuLSOAD  AssociATiaN  or  Br.  Louis  at 

al.     [No.  840.] 

Appeal  from  the  District  Court  of  tlie- 
Uuited  Sutas  for  the  Eastern  Diatriet  of 
Uitsouri. 

The  Attorney  General  for  appellant. 

No  appearance  for  sppelleei. 

Februarj  26,  1S13.  Dismissed,  on  motkm 
of  Mr.  Solicitor  G«neral  Bullitt  for  apptk 


Uhxiti)  Seiodiatsc,  Appellant,  t.  B.  Haos<- 
rxu>  t  CoKPAirr,  Limited.     [No.  166.] 
Appeal  from  the  District  Court  of  tli» 

United  States  for  the  Territory  of  Hawaii. 
Mr.  John  W.  Catlicart  tor  appellant. 
Mr.   Frank  E.  Tliompson  and  Mr.   Chaa.. 

F.  demons  for  appollee. 

February  27,  1913.    DismisMd  with  eostar 

pursuant  to  the  Tenth  Eula, 
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UANDAMua  tl  7S*>— Omaui.  Diaoasziox. 
The  deeiaion  of  the  Secretftr;  of  tha  In- 
tarior  reroking  hU  prior  (.ppTOvaJ  of  a  pro- 
tKMed  adjuatment  of  a,  contest  over  a  Chero- 
tea  allotment,  whereby,  for  a  monetary  con- 
■ideratioQ,  the  aelection  on  belialf  of  a 
minor,  being  flrat  in  point  of  time,  was  to 
be  withdrawn,  will  not  be  reviied  by  man- 
damui  where  aiieh  revocation  waa  made 
after  a  hearing,  and  in  the  exarcita  of  a 
hidgmant  &iid  diMretioa  conflded  to  him 
bf  tile  act  of  July  ],  1902  (32  SUt.  at  L. 
716,  chap.  1375),  and  within  the  thirty 
daya  wbieh  tbe  departmental  regutationa  al' 
lowed  for  rehearing,  and  before  title  bad 
paaaed  under  the  act  of  April  20,  1900  (34 
Stat,  at  L.  137,  ehap.  ISTS),  §  S,  wbieh 
raqnlred  that  patent  abonld  firat  be  recorded 
in  the  office  of  tha  ComaiiHioiin  of  the  Five 
ClTilized  TnbM. 

[Ed.    KoU.—Tai   otber    ouaa,    Ks   MaDdamni, 
Cvit.  Els.  n  lU.  Ut,  lU-lU;    Dae  Dlf.  I  n.*l 

[Ko.  1S3.] 


IN  ERROR  t«  tbe  Court  of  Appeal*  of  the 
Diatriet  of  Colombia  to  review  a  judg- 
ment whieb  afflrmed  a  judgment  of  tha  Su- 
imme  Court  of  tbe  Diatriet,  refuting  a 
writ  »t  mandamua  to  requira  tha  Seeratary 
«t  tbe  Interior  to  iame  a  land  patent.  Af> 
Armed. 

See  lama  caae  below,  SO  App.  D.  C.  429. 

The  facta  are  stated  in  tbe  opinion. 

Uesari.  Prederio  D.  McKenner,  Jamea 
V.  Givena,  Jamea  W.  Zevely,  Riebard  Wil- 
liam Stontz,  John  Spalding  Tiannery,  Wil- 
liam Hits,  and  Ei^r  Smitb  for  plaintiff  in 


9    *Hr.  Justice  TaJi  D^antcr  delivered  the 
i^hiion  of  tbe  eourt: 

Thia  writ  of  error  brings  up  for  review 
a  }ttdgmetit  of  the  court  of  appeal*  of  the 
IMatrict  of  Columbia  (3S  App.  D.  C.  429], 
afflrmtng  a  jut^^tient  of  tha  anpreme  conrt 
of  the  District,  refusing  a  writ  of  man- 
-damna  commanding  the  Secretary  of  the 
Interior  to  deliver  to  the  relator  a  patent 

tRetirement  of  Walter  L.  Fisher  aa  Bec- 
ratanr  of  the  Interior  auggetted,  and  Frank- 
lb  K.  Lane,  hia  sueceseor  in  office,  aubati- 
toted  March  fl,  1913,  aa  the  party  defend- 
i«nt  in  error  herein. 


for  a  tract  of  land  claimad  by  tha  latt«r  m 
a  Cberolcee  allotment.  Tha  facta  upas 
which  the  deeiaion  mnat  tarn  are  tlie«e: 

On  August  SI,  1007,  a  parce]  of  allottablt 
land  eontalning  60  acres,  in  tha  Chercdcea 
Nation,  was  selected  aa  an  allobnent  for 
Eva  Waters,  a  minor  Cherokee  ehild  b«- 
longing  to  the  class  whose  rlgbta  to  partial* 
pate  in  tlie  distribution  and  allotment  of 
the  tribal  funds  and  lands  were  sustained 
in  tbe  recent  deeiaion  in  Oritts  v.  Fiaher, 
224  U.  S.  640.  66  L.  ed.  928,  32  Sap.  CL 
Sep.  G80.  A  week  later  William  Twist  and 
ttte  relator  Herman  Knight,  enrolled  Ohero* 
lieee,  respectively  selected  the  weaterly  20 
acres  and  the  easterly  30  aorea  of  the  same. 
■tract  aa  allotments  for  thanuelves,  and  In* 
furtherance  of  their  selection*  instituted 
contests  against  that  of  Eva  Waten.  A 
hearing  on  Twists  contest  resulted  in  a 
decision  in  his  favor  by  the  Commissioner 
to  the  Five  Giviliced  Tribes.  On  an  appeal 
to  the  Commissioner  of  Indian  Affairs  tbat 
decision  wa*  reversed,  and  a  further  appeal 
carried  tha  contest  before  the  Beeretary  of 
the  Interior.  Knight's  contest  wa*  bald  in 
abeyance,  before  tbe  Commissioner  to  tha 
Five  Civiliiwd  Tribes,  awaiting  tha  outcome 
of  Twist's.  In  this  situation  n^otiatlona 
were  had  between  representatives  of  Twist 
and  Knight  and  the  parents  of  Bra  Waten, 
acting  in  bar  behalf,  looking  to  a  with- 
drawal  of  her  selection,  subject  to  the  ap< 
proval  of  tbe  Secretary  of  tbe  Interior,  in 
order  that  there  might  be  no  obstacle  to  tha 
allowance  of  the  later  selections  of  Twist 
and  Knight.  Tha  negotiation*  resulted  in 
an  application  to  tha  Secretary  for  permis- 
sion to  effect  such  an  adjustment  of  the  two 
contests  on  the  payment,  for  the  use  of 
the  minor,  of  an  adequate  consideration 
for  her  potential  Interest  in  the  land.  After 
a  hearing  on  this  application,  tbe  Secre- 
tary, on  May  10,  1909,  rendered  a  deeiaion 
upproving  the  proposed  adjustment  on  con- 
dition that  there  be  paid,  for  tbe  use  of 
the  minor,  910,000  for  her  claim  to  tha 
-20  acres  in  Twist's  contest,  and  $16,000  for 
her  claim  to  the  SO  acre*  In  Knight's.  Tta* 
Secretary  then  sent  to  the  Commissioner 
to  the  Five  Civilized  Tribe*  tha  following 
telegrais;  "Landa  In  Twist  and  Knigbt 
(ases  against  Waters  will  be  awarded  to 
Twist  and  Knight,  respectively,  upon  pay- 
ment of  (29,000  for  use  of  minor  Waters. 
Conteatants  given  including  IStb  to  make 
payment.  .  .  .  Prepare  deeds  to  re- 
spective contestants  and  have  them  exe- 
cuted and  forwarded  hers  for  approval. 
Report  promptly  by  wire."  Within  tbi 
time  named  the  C25,000  was  paid  to  the 
Commissioner,  for  tbe  use  of  the  minor, 
and  thereupon  patents  to  Twist  and  Knighig 
were  executed  by  tbe  principal  efalal'of  the* 
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Cberokee  Nktion  and  were  forwarded  by 
tha  Commissi oneT  to  the  Secret&iy  for  bis 
approval. 

Under  tli*  regulations  gorerning  tbe  in- 
stitution and  disposition  of  conteata  over 
allotments  a  party  was  accorded  thirty 
days  after  a  decision  by  the  Secretary  witli- 
in  which  to  apply  for  a  rehearing.  Within 
this  period  the  parents  of  Eva  Waters,  act- 
ing in  her  behalf,  applied  to  the  Secretary 
for  a  rehearing  of  the  matter  covered  by 
hia  decision  of  May  10,  1609,  it  being  as- 
serted in  that  connection  that  her  potential 
Intereet  was  worth  much  more  than  the 
sum  named  in  the  decision,  and  that  ber 
parents'  consent  to  tha  adjustment  had 
been  grounded  on  inaccurate  and  mislead- 
ing information.  The  application  was  en- 
tertained, and,  after  a  bearing  thereon  in 
which  Twist  and  Knight  participated,  the 
Secretary  rendered  a  further  decision  vacat- 
ing the  former  one,  and  disapproving  the 
proposed  adjustment,  on  the  ^und  that 
the  eonaideratlon  which  the  minor  was  to 
receive  was  not  at  all  adequate.  The  Secre- 
tary also  ruled  that  both  contests  should 
be  considered  and  disposed  of  on  their 
merits  and  that  the  t25,000  should  be  re- 
turned. Tbe  money  was  not  actually  re- 
paid, but  this  may  bave  been  because  those 
who  paid  it  were  as  yet  unwilling  to  take 
it  back.  In  consequence  of  bis  later  deci- 
sion the  Secretary  declined  to  approve  tbe 
patents  executed  by  the  principal  chief,  or 
to  permit  them  to  be  recorded  or  delivered. 
On  July  IS,  IS09,  Knight's  contest  was 
called  for  hearing  before  tbe  CcHnmissioner 
to  tbe  Five  Civilised  Tribes  In  pursuance 
of  the  Secretary's  direction  that  It  be  con- 
sidered and  disposed  of  on  its  merits,  and 
Knight  then  appeared  and  protested  against 
any  further  steps  therein,  insisting  that, 
in  virtue  of  the  matters  here  recited,  he 
bad  acquired  a  fixed  and  absolute  right  to 
the  patent,  and  that  the  administrative  of- 
floen  were  without  authority  to  proceed 
with  tbe  contest.  The  protest  was  disre- 
Sgarded,  and  on  tbe  same  day  he  applied  to 
*  the  eupreme'court  of  the  District  of  Colum- 
bia for  a  writ  of  mandamus,  as  before  in- 
dicated, to  compel  tbe  Secretary  of  the  In- 
terior to  deliver  to  bim  the  patent  for  tbe 
SO  acres,  end  to  perform  any  other  acts 
necessary  to  clothe  bim  with  the  full  legal 
title. 

The  question  for  decision  ts  whether,  In 
the  circumstances,  the  Secretary  was  with- 
out authority  to  reconsider  and  vacate  bis 
decision  of  May  10,  1009,  approving  tbe 
proposed  adjustment  of  the  relator's  con- 
teat,  whereby  the  minor,  Eva  Waters,  wos 
to  withdraw  her  selection  in  consideration 
of  the  paytnent  by  the  relator  of  (15.000 
for  her  use.    It  is  frankly  conceded  by  coun- 


eel  for  the  relator,  and  rightly  so,  that  the 
adjustment  could  not  have  been  made  with- 
out the  Secretary's  approval,  which  means 
that  he  possessed  a  power  of  decision  in 
the  matter.  The  act  of  July  1,  1902  (S2 
Stat  at  L.  710,  chap.  1375),  under  which 
the  Cherokee  lands  were  being  allotted  in 
severalty,  shows  that  Congress  was  solioit- 
ouB  not  only  that  every  member  of  the 
tribe  should  receive  an  allotment  (§§  11, 
16),  but  that  the  rights  of  minors  should b* 
specially  asserted  and  conserved  (9  70). 
And  that  it  was  intended  to  clothe  the 
Secretary  with  comprehensive  powers  ia 
shown  in  the  provisions  that  all  matters 
relating  to  allotments  should  be  deter* 
mined  under  bis  direction  (§  ZZ),  and  that 
all  things  neeelsaiy  to  carry  into  effect  the 
provisions  of  tbe  act,  not  otherwise  there- 
in speciQcally  provided  tor,  should  be  done 
under  his  authority  and  direction  (9  69). 
The  question,  therefore,  is  reduced  to  this; 
Was  bis  power  of  decision  exhausted  when, 
on  May  10,  1009,  be  approved  the  proposed 
adjustment!  To  this  there  can  be  only 
a  negative  answer.  That  decision  was  not 
final,  but  interlocutory.  In  terms  it  showed 
that  the  patent  was  not  to  be  effective  or 
delivered  until  he  approved  it,  and  the  act 
of  1902  declared  that  it  muet  have  his  ap- 
proval (I  SB).  Not  only  so,  but,  no  statu- 
tory provision  opposing,  effect  was  to  be 
given  to  the  regulation  providing  for  r^^ 
hearings.'and  allowing  thirty  days  withii* 
which  to  apply  therefor.  Thus,  it  waa  as 
if  the  decision  itself  had  made  provision 
for  a  rehearing.  Proper  regard  must  also 
be  had  for  the  fact  that  the  act  of  AprU  20, 
leOfl  (34  Stat,  at  L.  137,  chap.  1870),  |  5, 
expressly  contemplated  that  the  title  should 
not  pass  until  the  patent  was  recorded  in 
the  office  of  the  CommissioDer  to  the  Five 
Civilized  Tribes.  In  SDch  a  ease  we  per- 
ceive no  reason  for  departing  frtKO  the  rale 
applicable  to  kindred  proceedings  in  the 
I.and  Department,  whieh  la  well  stated  la 
the  following  excerpts  from  the  opinion  in 
Brown  v.  Hitchcock,  173  U.  S.  473,  47fr-47B, 
43  L.  ed.  772-774,  19  Sup.  Ct.  Bep.  4S5: 

"Until  the  l^al  title  to  public  land  passas 
from  the  government,  inquiry  as  to  all 
equitable  rights  comes  within  the  eognizanaa 
of  the  Land  Department.  In  United  States 
V.  Schurz,  102  U.  S.  3T8,  396,  2S  L.  ed.  107, 
171,  which  was  an  application  for  a  man- 
damus to  compel  the  delivery  of  a  patent^ 
it  was  said:  'Congress  has  also  enacted  a 
system  of  laws  by  whieh  rights  to  these 
lands  may  be  acquired,  and  the  title  of  tbe 
government  eonveved  to  the  citizen.  This 
court  has,  with  a  etrong  hand,  upheld  tbe 
doctrine  that  so  long  as  the  legal  title  to 
these  lands  remained  in  the  United  State*, 
and  tbe  proceedings  for  acquiring  it  were 
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U  yet  Ml  fieri,  the  eonrta  would  not  int«r- 
fera  to  control  the  esereise  of  the  power 
thna  vested  in  that  tribunal.  To  that  doc- 
trine we  Btill  adbeTe.' 


'^0  do  not  mean  to  eaj  that  cues  maj 
not  arise  in  which  k  party  ia  justiQed  in 
aoming  ioto  the  iMurta  of  the  District  to 
Aasert  bis  rights  as  against  a  prooeeding 
it  the  Land  Department,  or  when  the  De- 
partment refuses  to  act  at  all.  United 
States  T.  Sehurz,  supra,  and  Noble  t.  Union 
Biver  Logging  R.  Co.  147  U.  8.  105,  37  L. 
•d.  123,  13  Sup.  Ct.  Rep.  271,  are  illustra- 
tire  of  these  exceptional  cases. 

"Neither  do  we  affirm  that  the  adminis- 
trative right  of  the  Departments  in  refer- 
•nee  to  proceedings  hefore  them  justifies 
^  action  without  notice  to  parties  intereited, 
*  anr'nioTe  than  the  power  of  a  court  to  de- 
termine legal  and  equitable  rights  permits 
action  without  notice  to  parties  interested. 


"But  what  we  do  affirm  and  reiterate  is 
Uiat  power  fs  vested  in  the  Departments  to 
determine  all  qaestions  of  equitable  right 
or  title,  upon  proper  notice  to  the  partiea 
interested,  and  that  the  courts  must,  as  a 
general  rule,  he  resorted  to  only  when  the 
legal  title  has  passed  froiu  the  government." 

As  entirely  apposite,  ire  repeat  the  state- 
ment in  New  Orleans  v.  Paine,  147  U.  S. 
201.  288,  37  L.  ed.  182.  183,  13  Sup.  Ct. 
Rep.  303:  "Until  the  matter  is  closed  by 
final  action,  the  proceedings  of  an  officer 
of  a  Department  are  as  much  open  to  re- 
view or  reversal  by  himself  or  his  snecessor 
H  are  the  interlocutory  decrees  of  a  court 
•pen  to  review  upon  the  flnal  hearing." 

Inasmuch  as  the  decision  of  the  Secre- 
tary, revoking  his  prior  approval  of  the  pro- 
posed adjustment,  was  not  arbitrary  or 
•apricious,  but  was  given  after  a  hearing, 
and  in  the  exercise  of  a  judgment  and  dls- 
eretion  confided  to  him  by  law,  it  cannot  be 
reviewed,  or  he  be  compelled  to  retract  it, 
by  mandamus.  United  States  ex  reL  Ness 
T.  Fisher.  223  U.  S.  683,  GO  L.  ed.  810,  S2 
Sup.  C*..  Rep.  856. 

The  decisions  in  Garfield  v.  United  States, 
«11  U.  S.  249,  63  L.  ed.  168,  2D  Sup.  Ct. 
Rep.  82,  and  Bal linger  v.  United  States. 
£18  U.  S.  240,  54  L.  ed.  464,  30  Sup.  Ct. 
Kep.  33S,  are  not  in  eonfiiet  with  the  views 
here  expressed.  In  the  former  the  writ 
was  awarded  to  compel  the  respondeat  to 
■rase  and  disregard  an  entry  which  he  arbi- 
trarily and  without  notice  had  csueed  to  be 
nude  upon  a  public  record,  therebv  becloud- 
ing the  relator's  right  to  an  Indian  allot- 
ment. In  the  latter  the  writ  was  airarded 
to  compel  the  delivery  of  a  patent  which 
was  withheld  lolely  through  the  unauthor- 
ised action  of  the  Secretary  in  entertaining 


and  sustaining  a  proceeding  in  the  nature 
of   a   contest   after   the   expiration    of    the 
time  limited  by  statute  tot  instituting  suclt 
a  proceeding. 
Judgment  affirmed. 

(m  U.  fl.  1.) 
ABILENE    NATIONAL   BANE   OV  ABI- 
LENE et  al.,  Appts., 

JOSEPH  N.  DOLLEY,  as  Bank  Commis- 
sianer  of  the  State  of  Kansas,  and  Mark 
Tulley,  as  State  Treasurer  of  the  SUts 
of  Kansas. 
Barks  and  Baneiho  (I  4*)  —  ConstitU' 
UOHAL  Law  (J  240*)--National  Bakki 
— DiscnnuKATioN  nr  Stati. 

1.  National  banks  are  not  unconstitution- 
ally discriminated  against  by  the  Kansas 
bank  depositors'  guaranty  law  of  March  A, 
,1908,1  because  it  may  make  the  state  banks 
more  attractive  to  the  puhlio  than  national 
banks,  which  cannot  avail  themselves  of  the 
scheme  and  remain  national  banks. 

[Bd.  Note— For  otber  caaea,  »s  Banks  and 
Banklns.  Cant  Dig.  I  t ;  Dec.  Dtg-  I  *:•  ConoU- 
nitloa&l  Law,  Cent.  Dig.  |l  SSS,  «2,  CSS,  En-tM; 
Deo.  Dig.  i  HO.*] 

Banks  and  Barking  (9  4*)  — Consttto- 
TiONAL  Law  (53  162.  278*)— Dob  Pbo- 
CEsa  OF  Law— IMPAIRIHO  Cohtract  Ob- 
ltoations  —  dis  oki  ui  ratios  aoaikbe 
National  Banks. 

2.  National  banka  cannot  claim  tha^  •• 
to  dealings  after  the  Kansas  bank  deposit- 
ors' guarnntv  law  of  March  6,  1909,  went 
into  effect,  the  obligation  of  their  contracts 
was  impaired,  and  their  property  taken 
without  due  process  of  law,  because,  as 
creditors,  they  do  not  share  equally  with 
depositors  under  that  statute  in  the  as- 
sets of  an  insolvent  state  bank. 


[Ed. 


Banking,  Cant  Dig.  1  i;  Dec.  Dig.  t  *:*  Conitl- 
,tnU0DBl  Law.  Gent.  Dig.  (|  VH.  491.  763.  TSt,  TCT- 
770,  772-777,  779-808.  808-BlO,  BlS-SSl,  Kl-iZi,  WS; 
D«c  Dig.  il  162.  Z7S.*] 

[No.   17B.] 

Submitted  March  5,  1913.    Decided  March 
17,  1013. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Diatriet  of  Kan- 
sas to  review  a  decree  dismissing  the  bill 
in  a  suit  to  restrain  the  enforcement  of  the 
Kansas  bank  depositors'  guaranty  law.    Af- 

The  facts  are  stated  In  the  opinion. 

Messrs.  John  Lee  Webster,  B.  P.  Wag- 
gener,  Chester  I.  Long,  J,  W.  Oleedi 
and  John  L.  Hunt  for  appellants. 

Mr.  John  8.  Dnweon,  Attorney  Qenentl 
of  Kansas,  and  Messrs.  Fred  S.   '    ~ 
and  Q.  H.  Buekman  for  appellees. 


This  Is  a  bill  to  restrain  the  putting  inta 
operation   of   the   Kansas   bank   depositors' 
guaranty  act,  and  to  have  it  declared  nn-, 
'»inatitutional.     It  seems  to  have  been  filed* 
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«t  ftbodt  tlM  luna  tinw  u  th«  bill  in  Au»- 
ri»  BUttt  Bftsk  T.  Dollej,  210  O.  S.  121,  65 
L.  mL  123,  SI  Sup.  Ct.  Kep.  ISg,  in  which 
eua  the  Ikw  itm  uplield.  The  main  diSer- 
ence  between  the  two  initi  ia  that  the 
other  wu  brought  bj  ttate  banks,  uiil  tbis 
bj  Dktianal  bknlu.  The  circuit  court  of 
nppealB  held  the  bill  bod  on  demurrer  (32 
L.S.A.[N£.)  loss,  102  C.  C.  A.  SOT,  179 
Fed.  161]  ;  Mid  it  wka  dismjgeed.  A  writ 
of  eertior&ri  was  denied  bj  thie  court.  218 
U.  S.  673,  6i  L.  ed.  1205,  31  Sup.  Ct.  Rep. 
223.  In  view  of  the  deeisloni  in  219  U. 
B.  and  in  thiB  cam  below,  we  shall  t^d 
comparatlTelf   few  worda. 

The  ground  peculiar  tt>  tble  e&ae  is  an 
Alleged  diBcriminfttion  againet  national 
banlc*.  Allegationa  in  the  bill  a*  to  the 
purpoee  and  intent  of  the  atatute,  of  course, 
are  iuunaterial.  Tbejr  introduce  no  new 
facta,  and  leave  the  question  ■■  It  would 
be  without  them;  namely,  whether  anything 
can  be  discerned  in  the  terms  or  effect  of 
the  act  that  infringee  the  plaintiffs'  con- 
stitutional rights.  A  good  deal  of  the  argu- 
ment seems  to  be  that  the  statute  will  make 
■tate  banks  so  attractire  to  the  public  that 
the  national  banks  will  suffer.  It  is  replied 
that  experienoe  has  not  Juetifled  the  proph- 
ecy. But  even  if  it  bad,  there  is  nothing 
to  hinder  the  states  from  permitting  a  com- 
peting business  and  doing  what  Kansas 
has  done  with  intent  to  make  it  popular  and 
•afe.  The  national  banks  are  free  to  come 
Into  the  schema  The  suggestion  tliat  they 
eonld  not  come  In  and  remain  national 
banks  ia  almply  a  statement  of  tbe  situa- 
tion of  all  competiton.  They  cannot  re- 
tain the  advantages  of  their  adverse  situa- 
tion and  share  tbose  of  the  parties  with 
whom  they  contend.  The  statutes  of  the 
United  States  when  they  do  not  attempt 
to  prohibit  competition  with  national  ban  lea 
do  not  forbid  competitors  to  succeed. 

The  specific  discrimination  pointed  out 
Is  that,  under  the  Kansas  atatutea,  tbe 
Battonal  banks  do  not  ahare  equally  with 
depositors  in  the  assets  of  an  insolvent 
^  itate  bank.  The  bill  alleges  that  the  plain- 
*  tiffs  necessarily  have'and  make  deposits 
with  state  banks,  and  that  banks  n 
•arily  borrow  money  from  other  banks  and 
rediscount  paper  in  other  banks,  and  that 
the  obligation  of  their  contracts  will  be 
impaired  and  they  will  be  deprived  of  t!ie 
property  without  due  process  of  law,  con- 
trary to  article  ],S  10. and  the  14th  Amend- 
ment of  the  Constitution.  The  section  of 
the  statute  specified  as  having  this  effect 
Is  S  4,  which  contemplates  the  primary 
application  of  tbe  aaaeta  of  the  bank  and 
the  double  liability  of  stockholders  to  de- 
posltora     It  is  replied  that  the  word  "de- 


positors" obrionaly  was  naad  by  mistake  for 
"creditors,"  and  tbat  tbe  atatute  was  amend- 
ed by  substituting  the  latter  word  in  1911. 
Chap.  82,  I  1.  But,  further,  the  language  of 
the  bill  and  the  argument  show  that  the 
iplsint  refers  to  future  transactions,  not 
past.  There  ia  nothing  sufficient  to 
raise  a  question  as  to  dealings  before  tbe 
went  into  effect.  Contracts  made  after 
the  law  was  in  farce,  of  course,  are  made 

ibject  to  it,  and  impose  only  auch  obliga* 

ona  and  create  only  such  property  as  the 
law  permits.  Denny  *.  Bennett,  18B  U. 
6.  480,  494,  38  L.  ed.  491,  9  Sup.  Ct.  Rep. 
134 1  Croes  Laks  Shooting  A  Fishing  Club 
T.  Louisiana,  £24  U.  S.  032,  B38,  G39,  6« 
L.  ed.  9S4,  027,  928.  32  Sup.  Ct.  Rep.  577. 

The  greater  part  of  the  bill  is  taken  up 
'ith  objections  to  tbe  schema  of  tlM 
statute,  in  which  the  plaintiffs  have  no 
concern,  and  that  have  been  disposed  of 
by  the  former  decision  of  this  court  upoB 
the  Kansas  act.  There  is  nothing  in  it  that 
calls  for  further  remark. 

Decree  affirmed. 


KOHLER  ME  ft  SPECIALTY  COMPANY. 
CotiBTs  (1  3SS*)  — Appku.— FBoxCncDiT 

CoUBT   —  JOBMDICTIOH   BCUIW   —  OlB- 

XIFlcaTT- 

1.  The  abeence  of  a  formal  certificate  does 
not  defeat  an  appeal  to  the  Federal  Supreme 
Court  from  a  decree  of  a  circuit  court,  taken 
solely  upon  tbe  question  of  tbe  jurisdie- 
tion  of  tbe  latter  court,  which  had  rendered 
a  decree  pro  oon/M«o,  defendant  having  don* 
nothing  except  to  file  a  plea  to  the  Juria- 


nem.  mat  Gnqrts.  OaL 
;.  i  !3M.l 


Dt*.  n  lon-ion.  iim : 

Bed  Error.  Cent  r'~ 

CouBTs  n  230*)— FKDKgAL  ConRTs— Jon»- 

DicnoH— Patbbt  Sdit. 

2.  A  case  arises  under  the  Federal  pat- 
ent laws,  of  which  tbe  Federal  courts  hav« 
original  jurisdiction  without  regard  to  the 
eltisenship  of  the  parties,  even  if  the  bill 
can  tie  so  construed  as  to  confine  the  elaiB 
of  infringements  of  plaintiff's  rights  un- 
der its  patent  to  the  alleged  sales  of  Ita 
patented  devices  in  violation  of  a  priea 
restriction  attempted  to  be  imposed  upon 
•econd  purchasers. 

rSA.  Not*.— For  otIiaT  rami,  MS  Court*.  OmlL 
D»  I  m:    Dee.  Dl*.  f  1M.>] 


APPEAL  from  the  Circuit  Court  of  the 
United    States    for   tbe    Northern    Dis- 
trict ol   Illinois  to  review  a  decre*  taking 


•Tor  other  Ci 
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jtro  eonfetto  the  Mil  in  •  pAtsnt  infringe- 
■Mut  snit.     Affirmed. 

Tbe  facta  a.n  *tated  in  tba  opinioo. 

Heu».  David  S.  We<K  sud  Walter  B. 
Chamber! in  tot  appellant. 

llewra.  Frank  T.  Brown  and  Francli 
A.  Hapkliu  tor  appellee. 

^  *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

Thii  ii  a  bill  in  equity,  brought  by  the 
appellee,  an  Illinois  corporation,  against 
Uie  Fair,  also  an  Illinoi*  corporation,  for 
an  injunction  against  the  Fair's  making 
and  vending  certain  patented  gas  heating 
devices,  or  selling  such  devices  of  the  plain- 
tiff's manufacture  at  less  than  %lJiQ  each; 
for  an  account  and  for  triple  damages.  The 
bill  alleges  that  the  plaintiff  baa  the  sole 
and  ezelusive  right  to  make  and  sell  the 
devices  throughout  the  United  States,  and 
that  the  defendant,  with  full  notice,  has  sold 
and  is  selling  the  aame  nithout  license,  in 
violation  of  the  plaintiff's  right.  It  then 
goes  on  to  allt^  that  the  plaintiff,  when  it 
nils,  imposes  the  condition  that  tha  goods 
I  thall  not  ■>«  sold  at  less  than  tl.50,  and 
'  attaches  to  the  goods  a  notice  to  that*effect, 
and  that  any  sale  in  violation  of  the  eon- 
dition,  or  use  of  the  article,  if  to  sold,  will 
be  an  Infringement  of  the  patent.  It  fur- 
ther avers  that  the  defendant  obtained  a 
■tock  of  the  devices  with  notice  of  the  con- 
ditions, and  sold  them  for  tl.ES  each,  in 
infringement  of  the  plaintiff's  rights  under 
the  patent. 

The  Fair  appeared  specially  and  pleaded 
that  all  the  devices  in  question  sold  by  It 
w«re  purchased  from  the  plaintiff  bj  a  job- 
ber, that  the  jobber  paid  the  full  price  to 
tte  plaintiff,  that  upon  these  facts  there 
W«S  no  queetion  arising  under  the  patent  or 
otlier  laws  of  the  United  States,  and  that 
the  court  had  no  jurisdiction  of  the  ease. 
"Out  ease  was  set  down  for  hearing  on  tha 
plea,  so  that  the  foregoing  allegations  of 
fact  must  be  taken  to  be  tn)&  Farley  t. 
Kittson,  120  U.  S.  303,  314,  SO  L.  ed.  934, 
WB,  7  Sup.  Ct  Rep.  534.  The  court,  in 
defarence  to  Victor  Talking  Maeh.  Co.  v. 
Tha  Fair.  61  C.  C.  A.  OB,  IE3  Fed.  424.  main- 
tained its  jurisdiction,  and  as  the  defend- 
ant did  not  answer  within  the  time  allowed, 
took  the  bill  as  confessed  and  made  a  de- 
cree for  the  plaintilT.  Tbe  judge  stated 
that  he  did  not  feel  at  libertj  to  give  a 
formal  certillcate,  but  added  what  appears 
from  the  record,  that  the  defendant  did 
nothing  except  to  flle  the  abov«  plea.  The 
appeal  is  upon  the  question  of  ^rlsdietion 
alone.  There  Is  no  uncertain^  or  am- 
biguity, and  we  are  of  opinion  that  the  case 
li  prnperljr  here.    Petri  v.  F.  E.  Creelman 


Lumber  Co.  19B  U.  &  487,  492,  SO  L.  «d. 
-231,  2S4.  20  Sup.  Ct.  Rep.  13S. 

Obviously  tbe  plaintiff  sued  upon  tbe  pat- 
ent law,  so  far  as  tbe  purport  and  Intent 
of  tbe  bill  is  concerned.  It  was  a  resident 
of  the  same  state  as  tbe  defendant,  and 
could  have  had  no  other  ground.  In  the 
earlier  paragraphs  of  tbe  bill  it  charged 
an  infringement  of  its  patent  rights  in  gen- 
eral terms,  and  it  sought  triple  damages, 
u-liich  it  could  have  done  only  by  virtue  of 
the  statute.  It  is  true  that  later  it  set  up 
the  Bale  at  {1.25  as  an  infringement,  and 
that  we  may  guess  that  this  is  tbe  only  one, 
although  it  does  not  say  so.  But  if  thalfi 
is  the  plaintiff's'only  cause  of  action,  still* 
the  plaintiff  relies  upon  it  as  an  infringe- 
ment and  nothing  else;  so  that,  good  or 
bad,  tha  cause  of  action  alleged  is  a  cause 
of  action  under  the  laws  of  tlie  United 
SUtes. 

Of  course,  the  party  who  brings  a  suit  la 
master  to  decide  what  law  he  will  rely  upon, 
and  therefore  does  determine  whether  he 
will  bring  a  "suit  arising  under"  tbe  pat- 
ent or  other  law  of  tba  United  States  hj 
his  declaration  or  bilL  That  question  can- 
not depend  upon  tbe  answer,  and  accord- 
ingly jurisdiction  cannot  be  conferred  by 
the  defense,  even  when  anticipated  and  re- 
plied to  in  the  bill.  Devine  v.  Loa  Angeles, 
202  U.  S.  313,  334,  00  L.  ed.  1040,  10S3,  Efl 
Sup.  Ct.  Rep.  652.  Conversely,  when  the 
plaintiff  bases  hie  cause  of  action  upon  an 
act  of  Congress,  jurisdiction  cannot  he  de- 
feated by  a  plea  denying  tbe  merits  of  tbe 
claim.  It  might  be  defeated,  no  doubt. 
In  a  case  depending  on  diversity  of  eitlEon- 
sbip,  by  a  plea  to  the  cltizenBhip  of  parties. 
Interior  Conatr.  ft  Improv.  Co.  v.  Oibney, 
160  U.  8.  217,  210,  40  L.  ed.  401,  402,  16 
Sup.  Ct.  Rep.  272.  We  are  speaking  of  a 
ease  where  jurisdiction  is  incident  to  a 
Federal  statutory  cause  of  action.  Juris- 
diction is  authority  to  decide  the  case 
either  way.  Unsuccessful  as  well  as  suc- 
cessful suits  may  be  brought  upon  tbe  act, 
and  a  decision  that  a  patent  is  bad,  whether 
on  tbe  facts  or  the  law,  is  as  binding  as 
one  that  it  ie  good.  See  Fauntleroy  v,  Lum, 
210  U,  S.  230,  23S,  GE  L.  ed.  1039,  1041, 
28  Sup.  Ct.  Rep.  641.  No  doubt  if  it  should 
appear  that  tbe  plaintiff  was  not  really 
relying  upon  tbe  patent  law  for  his  allied 
rights,  or  if  the  claim  of  right  were  frivol- 
out,  the  ease  might  be  dismiited.  In  the 
former  instance  the  suit  would  not  really 
and  eubfltantially  involve  a  eontroveny 
within  the  Juritdlotion  of  tbe  court  (Exoel- 
sior  Wooden  Pipe  Co.  v.  Faciflo  Bridge  Co. 
ISO  U.  S.  SS2,  2S7,  2SS,  40  L.  ed.  010,  OlS, 
gi4,  22  Sup.  a.  Rep.  681),  and  In  tbe 
latter  the  jurisdiction  would  not  be  denied, 
except,  possibly,  in  form  (Deming  v.  Car- 
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Uale  Packing  Co.  226  U.  8.  102, 109,  ST  I.,  ed. 
— ,  S3  Sup.  Ct  Eep.  80).  But  i(  the  pU!n- 
tiff  remll7  make*  a  substantial  elaim  nnder 
■n  act  of  Congress,  then  ta  jurisdiction 
wbetbsr  tbe  elaiiD  ultimately  be  held  good 

fior  bad. 

•  •Tbue,  in  Tlckaburg  Waterworka  Co.  v. 
Ticksburg,  185  U.  S.  6S,  08,  46  L.  ed.  SOS, 
809,  22  Sup.  Ct  Re^i.  58S,  it  was  pointed 
out  that,  while  the  certificate  inquired 
whether  a  Federal  question  was  iuvolved 
upon  the  pleadings,  and  while  the  counsel 
had  argued  the  merits  of  the  case,  the  func- 
tion  of  this  court  "la  restricted  to  the  in- 
quiry whether,  upon  the  all^ations  of  the 
bill  of  complaint,  assuming  them  to  be  true 
in  point  of  fact,  a  Federal  question  is  dis- 
eloaed  so  as  to  give  the  circuit  court  juris- 
diction in  a  suit  between  citizens  of  the 
same  state."  For  that  reason  the  court 
declined  to  pass  upon  the  validity  of  the 
contract  the  obligation  at  which  was  al- 
leged to  have  been  impaired.  Id.  B2,  s.  c. 
S02  U.  B.  453,  46S,  SO  L.  ed.  1102,  1106, 
88  Sup.  Ct  Rep.  690,  6  Ann.  Cas.  253; 
Uertantile  Trust  &  D.  Co.  t.  Columbus,  203 
U.  S.  311,  322,  323,  SI  L.  ed.  t9S,  203,  201, 
ET  Sup.  Ct.  Rep.  83)  Knozrille  Water  Co. 
T.  KnoxviUe,  200  U.  B.  22,  32,  60  L.  ed. 
3S3,  3SS,  2S  Sup.  Ct.  Eep.  224. 

In  this  case  the  plea,  though  purporting 
to  go  to  the  jurisdiction  of  the  court,  mere- 
ly means  that  the  patent  law  does  not  give 
a  patentee  a  right  to  impose  such  a  con- 
diUon  as  the  plaintiff  attempted  to  impose 
upon  second  purchasers  of  the  device.  The 
plaintiff  no  doubt  maintains  that  the  law 
does  give  him  that  right  and  that  even 
If  the  allied  infringements  are  confined  to 
the  acts  admitted  by  the  plea,  they  are  In- 
fringements none  the  less.  The  bill  hardly 
can  be  confined  to  that  claim,  but  if  it 
vrere,  it  is  made  in  good  faith  and  is  not 
frivolous,  It  is  a  claim  of  right  under  the 
patent  law,  and  the  circuit  court  properly 
toric  jurisdiction  of  the  case.  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.  1S5 
V.  S.  282,  205,  40  L.  ed.  910,  917,  22  Sup. 
Ct  Rep.  091 ;  WhIU  v.  Rankin,  144  U.  S. 
«28,  63fi,  830,  S39,  3S  L.  ed.  609,  S72,  573,  12 
Bup.  Ct.  Rep.  768. 
Decree  afhrmed. 


WILLIAM  GEORGE. 

pKBJTjaT  (I  II*)  — Oath  AomoRizaD  by 
LAW'-AmoAViT  or  Hohebtead  Ciahi- 

ANT—DKPABTlQttfTAL    RsODI^TIOnB. 

A  charge  of  perjury  cannot  be  based  upon 
false  BtntcirenU  as  to  residenre  and  culti- 
vation in  the  affidavit  of  a  homeafeed  claim- 


ant when  making  final  proof,  on  the  theoi^ 
that  his  oath  aa  to  these  matters  was  an- 
thoriied  by  a  law  of  the  United  States  be> 
cause  of  a  regulation  of  the  Land  Depart- 
ment requiring  the  claimant  to  testify  as 
other  witnesses,  adopted  under  the  supposed 
authority  o(  U.  S.  Rev,  Stat  §9  lUl,  441- 
453,  2478  (U.  8.  Comp.  Stat  IBOJ,  pp.  80, 
252,  2S7,  ISSO),  conleiring  administrative 
powers,  or  of  |  2240  (U.  S.  Comp.  SUt 
1901,  p.  1371],  smpowerlng  and  requiring 
the  register  and  receiver  "to  administer  any 
oath  required  by  law  or  the  instructlona 
of  the  General  Land  Office  in  eonneotion 
with  the  entry  or  purchase  of  any  tract  of 
the  public  lands,"  since  these  sections  do 
not  justify  any  aJditions  to  the  require- 
ments of  I  229!  <U.  S.  Comp.  Stat  1901, 
p.  1390),  that  cultivation  and  residence  be 
proved  by  two  eredible  witnesses,  and  non- 
alienation  and  allc^ance  by  affidavit  of  tba 
elaimant 

IBd.  Note.— For  ot!i*r  cfisps.  lee  Farjurr,  OsM. 
Dls-  19  3S-M :    Dm.  Dig.  I  11.1 
[No.  442.] 


JN  ERROR  to  the  District  Court  of  tit* 
United  States  for  the  District  of  Na- 
braaka  to  review  a  judgment  sustaining  a 
demurrer  to  an  Indictment  for  parjury.    Af- 
firmed. 
The  facta  are  stated  in  the  opinion. 
Solicitor  General  BnlUtt  for  plaintiff  fa 


*Hr.  Justice  HcKenna  delivered  the  opia-* 
ion  of  the  court: 

Indictment  for  perjury,!  by  whiah  da- 
fendant  in  error  (herein  referred  to  aa 
defendant)  ia  charged  with  falsely  and  cor- 
ruptly taking  his  solemn  oatli  in  a  proceed- 
ing wherein  a  law  of  the  United  States  au- 
thorized an  oath  to  be  administered  before 
the  raster  of  the  United  BtatM  land  offlea 
at  North  Platte,  Nebraska,  the  proceadiiv 
being  the  making  of  proof  and  final  entry 
of  a  homestead  claim  of  certain  described 


tSec.  S3B2.  Every  person  who,  harinf  bJc- 
en  an  oath  before  a  competent  trlbonal, 
officer,  or  person,  in  any  ease  in  which  a 
law  of  the  United  States  authorizes  an  oath 
to  be  administered,  that  he  will  teatity, 
declare,  depose,  or  certify  trul^,  or  that 
any  written  testimony,  declaration,  deposi- 
tion, or  certificate  by  him  Bubscribed  la 
true,  wilfully  and  contiary  to  such  oath 
states  or  sub  scribes  any  material  mattar 
which  he  does  not  believe  to  be  true,  ia 
guilty  of  perjury,  and  shall  be  punishedt 
etc.    U.  8.  Comp.  Stat.  1001,  p.  3633. 
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deposed  thereb;  that  h«  bailt  *  houBe  and 
other  unprovementa  on  the  ttutd,  which  he 
deteribed  and  stated  their  value  to  be  «300, 
and  establiabed  his  residence  thereon  ia 
April,  ISOl.  The  dimensions  of  tha  house 
and  other  improTements  were  stated.  He 
*\  further  deposed  that  he  had  continuonslf 
'  resided  on  the  land  after  he  bad  established 
his  residence  thereon,  and  his  familj,  after 
his  marriage,  in  1902,  with  the  exception 
of  certain  absences  which  wer«  stated. 

These  facts,  it  is  alleged  in  the  indict- 
ment, were  matters  of  material  inquiry  of 
the  good  faith  of  the  defendant  in  perfect- 
ing his  homestead  entry.  The  indictment 
explicitly  negatived  the  facts  so  deposed 
by  defendant,  and  charged  that  he  "was  not 
acting  in  good  faith  in  malcing  said  entry 
and  final  proof  as  a  home  for  himseU,  but 
in  fact  to  defraud  the  United  States  out  of 
tike  use,  title,  and  possession  of  said  land." 
Defendant  demurred  to  the  indictment 
and  stated  as  grounds  thereof  (1)  that  it 
failed  to  state  or  charge  any  arime  under 
the  laws  ot  the  United  States.  (2)  That 
there  was  no  law  of  the  United  Statea  which 
required  defendant,  as  claimant,  in  making 
his  homestead  proof,  to  testify  with  refer- 
•nee  to  the  matters  and  things  set  forth 
in  the  indictment,  the  law  of  the  United 
States  requiring  that  the  facts  be  proved 
by  two  credible  witnesses  other  than  the 
claimant,  and  did  not  authorize  the  claim- 
ant to  testify  in  his  own  behalf  with  refer- 
«nce  thereto. 

The  demurrer  was  sustained,  and  the  case 
was  then  brought  here  under  the  erimiuai 
appeals  act. 

It  will  be  observed  that  the  Indictment 
Aarges  that  the  oath  was  taken  in  a  pro- 
seeding  wherein  a  law  of  the  United  States 
Authoriied  an  oath  to  be  administered. 
Whether  it  wsa  is  the  question  in  the  case; 
and  we  are  brought  to  the  inquiry  as  to 
what  law  of  the  United  States  autborieed 
the  oath.  To  this  inquiry  the  reeord  dis- 
eloses  divergent  answers  on  the  part  of  the 
gorernment.  In  the  district  court  it  wee 
the  view  and  contention  of  the  government 
that  the  indictment  was  founded  on  %  6392 
of  the  Revised  BUtutes  and  §  22U1,  as 
amended  by  the  act  of  March  S,  1877  (IB 
Stat,  at  L.  403,  ebap.  122,  U.  S.  Conp. 
SUt  1901,  p.  1391).  The  record  not  dis- 
closing this,  and  that  it  might  appear,  a 
5  bill  of  exceptions  was  tendered  to  and  au- 
*  thenticated  by  the  district  judge.  The  bill 
of  exceptions  recites  that  the  court,  in  sus- 
taining  the  demurrer,  based  its  decision  up- 
on those  sections  a*  the  law  upon  which 
the  indictment  was  founded,  "and  held  that 
there  is  no  law  of  the  United  Statea  which 
required  the  defendant,  as  claimant,  in  mak- 


ing his  homestead  proof,  to  testify  with 
reference  to  the  matters  and  things  set  forth 
in  the  indictment;  the  lav  of  the  United 
States  requiring  that  said  facts  be  proved 
by  two  credible  witnesses  other  than  the 
claimant,  and  not  authorizing  the  claimant 
to  testify  in  his  own  behalf  with  refeience 
thereto."  And  so  far  as  the  assignment  of 
errors  Is  speciGc,  it  states  §  2291  (U.  S. 
Comp.  Stat.  1901,  p.  1390}  as  the  applicable 
law  and  assails  its  construction. 

This  view  ot  the  applicable  law  of  the 
indictment  is  now  abandoned.  Indeed,  it  Is 
distinctly  rejected.  The  government,  io  its 
brief  here,  says:  "The  present  indictment 
was  not  based  on  |  2291,  for  it  seems  prob- 
able that  the  two  credible  witneeses'  there 
provided  for  mean  two  persons  other  than 
the  claimant  himself.  Therefore,  we  mutt 
seek  elsewhere  for  the  authority  in  law  for 
the  claimant  to  make  the  oath  aa  to  hia 
residence  on,  and  cultivation  of,  the  land  he 
seeks  to  homestead."  And,  going  elsewhere 
the  government  finds  the  law,  as  it  contends, 
in  certain  regulations  made  by  the  Interior 
Department. 

There  is  ground  for  a  contention  that  if 
this  court  should  be  put  to  a  choice  between 
these  views  of  the  applicable  law  ot  the  in- 
dictment we  should  have  to  select  that 
urged  and  passed  upon  by  the  trial  court, 
and  a  query  might  then  occur, — has  thii 
court  jurisdiction  under  the  criminal  ap- 
peals actt  That  act  allows  a  direct  ap- 
peal to  this  court  "from  a  decision  or  judg- 
ment .  .  .  sustaioing  a  demurrer  to 
any  indictment  .  .  ,  where  such  deci- 
sion or  judgment  is  based  upon  the  invalid- 
ity or  construction  of  the  statute  upon 
which  the  indictment  is  founded."  3-1  Stat, 
at  L.  124S,  chap.  2564.  a 

''This  statute  seems  to  require  an  explicit* 
declaration  of  the  law  upon  which  an  indict- 
ment is  based  and  a  ruling  on  its  validity 
or  construction.  To  contend  for  one  law  tui 
applicable  in  the  trial  court  and  another 
law  in  the  appellate  court  would  seem  not 
only  to  be  opposed  to  the  requirement  of 
the  statute,  but  to  be  inconsistent  with  or- 
derly procedure,  and  to  confound  the  relfr 
tion  of  trial  and  appellate  tribunals. 

But,  accepting  the  cue  as  properly  here, 
we  pass  to  the  consideration  of  the  present 
contention  of  the  government.  Section  22B1 
ia  certainly  a  neceaaary  if  not  a  determina- 
tive element  in  that  consideration.  It  pro- 
videa  as  follows:"  .  .  .  If  ,  ,  .  the 
person  making  ench  entry  ,  .  .  proves 
by  two  credible  witneeses  that  he,  she,  or 
they  have  resided  upon  or  cultivated  the 
some  for  the  term  of  five  years  ,  .  . 
and  makes  affidavit  that  no  part  of  such 
land  baa  been  alienated     .     .     .     and  that 


,dn,GOOglC 


n  8UFRK1U  CUUET  HEPOBTrBB. 


ki,  ilie,  or  thej  wfO  bear  true  allCKiaoc*  to 
the  goTenunmt  of  th«  United  Statea;  tbea, 
in  «oeh  e«ie,  he,  she,  or  thej 


tw  entitled  to  a  patent."    It  will  b*  obwr*ed   "ftnal  homestead  prool  by  qneatiiBa  aad  a*- 


that  the  facta  icquired  to  b»  proved  are 
■tated,  bf  vhat  meaaa  proved,  and  the  man- 
ner of  proof  and  ite  qnantmn.  The  fact* 
to  ba  proved  are  (1)  enltivatioB  of  and  rea- 
Ideoee  upon  the  land  and  (2)  nonalienatian 
and  allegiance;  the  means  of  proof  of  the 
firat  being  two  credible  witneMca;  oi  the 
■eeond,  affidavit  of  the  claimant.  In  othw 
word*,  the  aection  ia  not  onlj  explicit  aa 
to  what  is  to  be  proved,  but  in  wbat  manner 
proved;  and  what  is  required  of  the  claim- 
ant himself,  to  wit,  an  affidavit,  i*  divtin- 
gni*hed  from  what  ha  mnat  establish  bj 
Othen,  to  wit,  two  credible  witneMea.  Sneh, 
then,  are  tha  conditions  seeminglj  legiila- 
tivel;  made  the  exact  meaiore  of  the  obli- 
gation of  the  bomeetead  claimant.  It  eer- 
tainlf  wUl  not  be  asserted  that  th^  can 
be  detracted  from.  It  ia  asserted  that  thej 
maj  be  added  to,  and  have  been  added  to  by 
SvirttM  of  eertain  sections  of  the  Berised 
'^Ststntea.  We  Insert  the  sections  in  tbe 
margiu.t  It  will  be  seen  that  they  confer 
adminiitrative  power  only.  This  is  indubi- 
tably ao  as  to  gj  IBl,  441,  463,  and  2478 
(U.  S.  Comp.  Stat.  IBOl,  pp.  80,  £52,  2S7, 
U86);  and  certainly,  under  tbe  guise  of 
regulation  legiilation  cannot  be  exercised. 
United  States  v.  United  Verde  Copper  Co. 
196  U.  S.  SOT,  49  L.  ed.  44B,  S5  Sup.  Ct. 
Itcp.  222.  Especial  stress,  however.  Is  put 
upon  j  2246  (U.  S.  Comp.  BtoL  1901,  p. 
1371).  By  that  section  the  register  or  re- 
«eiveT  is  authorized  and  it  is  made  his 
'"duty  to  administer  any  oath  required  by 
law  or  tbe  instructions  of  the  Oeneral  Land 
Office  in  connection  with  tbe  entry  or  pur- 
«hasa  of  any  tract  of  land."  These  sections, 
it  is  contended,  aa  we  hava  seen,  were  the 
law  of  tbe  indictment. 

Acting  under  Uie  authority  presumed  to 


be  given  by  |  2248  aad  Um  ofbcr  aeetions, 
a  regulation  was  promulgated  wUcA  pie- 
scribed    forms    of    taking    pre-emptiaa    ud-J 


swers,  and  provided  tbat  "the  claimant  win 
be  required  to  tectify,  as  a  witnav,  ia  his 
own  behalf,  in  the  same  manner.*  It  was 
testimony  exacted  In  pnrananee  ot  tUs  rcg- 
nlaUon  and  in  the  manner  directed  by  it 
which  eonstitute*  the  charge  of  the  indici- 
ment.  It  will  be  observed,  tberefof^  tint 
the  claimant  was  required  to  testify  a*  otber 
witneasea.  In  other  words,  three  witnesses 
were  required;  )  Z291  inquires  two  only, 
and,  as  we  have  said,  points  oat  what 
proof,  in  addition,  the  claimant  bJmselt 
shall  give.  It  ia  manifest  that  the  regular 
tion  adds  a  requirement  which  that  section 
does  not,  and  which  i*  not  Ju*tified  by  | 
2216.  To  so  construe  the  latter  section  ia 
to  make  it  confer  uobonnded  legislative 
powers.  What,  indeed,  is  its  limitation! 
If  tlie  Secretary  of  the  Interior  may  add  by 
regulation  one  condition,  may  he  not  add 
another!  If  be  may  require  a  witness  or 
witnesses  in  addition  to  what  |  2291  re- 
quires, why  not  other  conditions,  and  tha 
disposition  ol  the  public  lands  thua  be  tak- 
en frwn  the  legislative  branch  of  the  gov- 
ernment and  given  to  the  discretion  of  tlm 
lAnd  Department!  It  ia  not  an  adeqoata 
answer  to  ssy  that  tbe  regulation  must  b* 
reasonable.  The  power  to  make  it  is  ex- 
pressed in  general  terms.  If  given  at  all, 
it  is  aa  broad  aa  it*  subject,  and  may  vary 
with  the  occupant  of  the  oSoe.  This  is  to 
make  conditions  of  title,  not  to  regulate 
those  constituted  by  the  statute. 

In  United  States  v.  United  Verde  Copper 
Co.  supra,  this  court  considered  the  power 
of  the  Secretary  of  tbe  Interior  under  an 
act  of  Congress  giving  the  right  to  cut 
timber  from  the  public  land*  for  certain 
purposes,  which  were  enumerated,  "or  d<^ 
and   making   the    right 


tSse.  161.  The  head  of  each  Department 
la  authorized  to  prescribe  regulation*,  not 
InccMsisteot  with  law,  for  the  government  of 
Ilis  Department,  the  conduct  of  its  ofl^r* 
and  clerks,  the  distribution  and  perform- 
ance of  its  business,  and  the  custody,  uae, 
and  preservation  of  the  records,  papers,  and 
property  appertaining  to  it. 

See.  441.  The  Secretary  of  tbe  Interior 
is  charged  with  the  supervision  of  public 
business  relating  to  the  following  subjectsi 


Second.  The  public  lands    .    .    . 

Sec  453.  Tbe  Commissioner  of  the  Oen- 
eral I«nd  Office  shall  perform,  under  the  di- 
rection of  the  Secretary  of  the  Interior, 
all  executive  duties  sppertalnins  to  the  sur- 
veying and  sale  of  tne  public  lands  of  tha 
United  States,  or  in  anywise  respecting  sush 
public  lands,  and,  also,  such   as  relate  to 


under  tbe  authority  of  the  government. 

Sec  2248.  The  register  or  reeeiver  ia  au- 
thorized, and  it  shall  be  their  duty,  to  ad- 
minister any  oath  required  by  law  or  tha 
instructions  of  tbe  General  Land  OlDce,  ta 
connection  with  the  entry  or  purchase  ot 
any  tract  of  the  public  lands;  but  he  shall 
not  charge  or  receive,  directly  or  indirectly, 
any  compensation  for  administering  suu 
oath. 

Sec.  2478.  The  Commissioner  of  the  Oen- 
eral lAnd  Office,  under  the  direction  of  ths 
Secretary  ot  the  Interior,  ii  authoriEed  to 
enforce  and  carry  into  execution,  by  ap- 
propriate regulations,  every  part  of  tb* 
provision*  of  this  titla  not  otherwise  iip»- 
dally  provided  for. 
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nil; 
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nbjMt  to  meh  rnlei  and  ragulatlaiu  aa  the 
Seeretu;  of  tha  Interior  roigbt  preaeribe 
"^or  the  protaotion  of  tha  timber  and  ot  the 
undergrowth  growing  on  auch  lands,  and 
for  olAar  purpoeM."  (Italiea  oura.)  The 
B  Seeretary  made  a  i^ulstion  wUob  provld- 
*  ed,  among  other  things,  tliat  ua*timber 
■hould  b«  "permitted  to  be  uaed  tor  imelt- 
ing  purposea,  Bmelting  being  a  separate  and 
iiatinct  industry  from  that  of  mining,"  Tha 
justification  urged  for  the  r^:ulatioD  was 
that  the  word  "domestic"  meant  household. 
Thia  court  rejected  the  eontention,  and  de- 
cided that  the  regulation  tranacended  tba 
power  of  the  Secretary.  We  aaid:  "U 
rule  7  [the  regulation  involved)  ia  Talid, 
the  Seeretarf  ot  the  Interior  haa  power  to 
abridge  or  enlarge  tbe  statute  at  will.  U 
ha  eaa  define  ana  term,  he  can  another. 
U  ha  can  aurldge,  he  can  enlarge.  Such 
power  ia  not  regulation;  it  ia  legialation." 
La  that  oaaa  the  power  of  the  Secretary 
tt  tha  Interior  wm  diraetlf  ■laoaiatad  with 


the  right  eonfened.  Tet  it  wu  held  that 
*nch  power  could  not  qualify  or  limit  the 
right.  In  other  words,  a  diatinction  be- 
tween the  legialative  and  admin  iatrative 
function  was  recognized  and  enforced.  And, 
almilarly,  this  distinction  muat  be  recog- 
nised and  enforced  in  the  case  at  bar.  The 
distinctly  ii  fnndamentaL  Where  the 
ehaif*  la  of  crime,  it  muat  have  clear  l«^ia- 
tativa  baaia.  In  Uluatration  we  may  cite 
Williamaon  v.  United  Statea,  SOT  U.  S. 
4£e,  S2  L.  ed.  278,  28  Sup.  Cb  Rep.  1S3: 
United  SUtM  t.  Kaitel,  £11  U.  b.  370,  03 
L.  ed.  £30,  20  Sup.  Ct.  Sep.  123;  United 
Statea  v.  Eaton,  144  U.  S.  iI77,  SO  L.  ed. 
OBI,  12  Sup.  Ct.  Rep.  764;  Morrill  r.  Jonea, 
106  U.  a  466,  27  L.  ed.  267,  1  Sup.  Ct  Hep. 
423;  United  SUtea  v.  Bigga,  211  U.  S.  607. 
ex  L.  ad.  306,  20  Sup.  Ct.  Bep.  181;  Dwyer 
V.  UnitMl  SUtea,  OS  a  &  A.  41C,  170  fed. 
lOL 
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WILLIAM  G.  BEVTHO. 

TuAL    (I    291*>— iNRBtronOHS—BiquKST 

IN   Mabb— WxoNa  IN    Pabt. 

1.  No  legal  error  la  oommitted  by  the 
trf&l  oourt  in  refusing  »  retjueated  iDstmc- 
tion  irhioh  couples  together  two  propoii' 
tioni,  on«  of  which  is  not  well  founded  in 
Uw. 

IBM.  Not».—FoT  otbtT  CHUM.  iM  Trial.  Cent. 
Die  H  «4,  BSD,  «T1.  6TJ,  £75 ;    Dec.  Dig-  I  m.*] 

NcauaKNCE    (I   121*)— PBESDKFTion— Rb8 

Ipsa  Loqditdb. 

S.  The  doctrine  of  rat  ifua  loquitur  does 
not  hftTe  the  effect,  when  applied,  of  shifting 
tbe  burden  of  proof  lo  u  to  make  it  neeea- 
■uy  for  defendant  to  overcome  the  pre- 
aumptlon  of  negligence  by  a  preponderance 
of  evidence  that  there  w«a  an  aiisence  of  neg' 
ligence  on  his  part. 

[M.  Note.— For  other  easae,  ■»  NegLlBBnco. 
Cent  Dig.  II 217-220,  l£4-m.  2J1;  Dec.  Dig.  i  121. '1 
TAIAL    (S    243*) — REQUBfitED    Inbtbuctjon 

— CONTBAD  ICTIOIf  & 

3.  The  8e]f-contradietoi7  and  confusing 
terms  of  a  requested  inetruction  in  an  action 
to  recover  damages  for  personal  injuries, 
which  inseparably  combines  the  idea  of  a 
poasibility  of  injury  to  the  plaintilT  "which 
could  not  be  foreiieen"  by  the  defendant  with 
the  hypothcais  that  "such  posstbilitj  was 
Icnown  to  tlie  defendant,  or  by  proper  in- 
quiry or  study  should  have  been  known  to 


'  justiflei   its  rejection   by   the  trial 


Tai^l,    (f    252*)— RKqUBSTED     InsTBUCTIOM 

^EviDEiTcx  or  Faotb  Absuued. 

4.  The  absence  of  evidence  on  which  the 
jury  might  properly  base  a  finding  that  the 
facts  were  as  asduned  in  a  requested  in- 
struction justifies  its  rejection  by  the  court. 

[BW.  Note,— For  otter  cases.  ■•«  Trial,  Cent 
DlB.  11  tW,  m-tU;    Dwi.  Dls-  |  »!.•] 


judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District  in  favor  of 
defendant  in  an  action  to  recover  damagas 
for  perBonal  Injariea.    Affirmed. 

See  same  cbm  below,  —  L.R.A.(N.8.)  — , 
8S  App.  D.  C.  ST. 

The  facts  are  stated  in  the  opinion. 

Mr.  Iioreiua  A.  BAlley  for  plaintiff  in 


P   *Mr.  Juitlse  Pitney  delivered  the  opinion 
of   th«   court: 
Th*  pMatiff  in  error,  wbo  was  likewise 


the  plaintiff  below,  vned  the  defendant  Ik 
error  in  the  supreme  oourt  of  the  Distriot 
of  Columbia  to  recover  damages  for  psr- 
sonal  Injuries,  sustained,  aa  waa  alleged,  g 
through  bis  n^Ilgence  in  the  making  of  g 
certain  X-ray  tests  upon  her* body  with* 
the  use  of  apparatus  owned  and  operated 
by  him.  The  defendant  pleaded  the  gen- 
eral issue — "not  guilty."  Upon  the  trial, 
plaintiff  adduced  evidence  tending  to  prove 
that  abe  was  under  treatment  by  Dr. 
Eerr,  a  surgeon  of  the  ei^  of  Washing- 
ton, for  the  fracture  of  a  rib,  claimed 
by  her  to  have  bean  caused  by  the  negU- 
genoa  of  a  railway  eompanyi  tiiat  tho  com- 
pany denied  the  existence  ot  such  fraotnre, 
and,  at  its  request,  she  submitted  to  an 
X-raj  diagnosis  by  Dr.  Grey,  a  specialist; 
that  his  diagnosia  and  the  radiogra^ 
made  by  him  failed  to  disclose  a  fracture; 
that  thereupon  Dr.  Kerr  arranged  with 
the  defendant.  Dr.  Erving,  a  specialist  is 
the  use  of  the  X-ray  for  dtagnosttc  pur- 
poses, for  an  X-ray  diagnosis  to  be  made 
by  him;  that  in  pursuance  of  this  arrange- 
ment she  went  four  timet  to  the  defendant's 
office,  the  flrst  time  at  Dr.  Kerr's  request, 
and  on  three  subsequent  occasions  at  de- 
fendant's request;  that  on  the  occasion  of 
each  visit,  defendant  subjected  her  to  sev- 
eral eipoeuree  to  the  X-ray  in  the  effort 
to  obtain  a  satisfactory  picture;  that  upon 
her  first  visit,  and  before  any  exposure,  she 
told  defendant  that  her  employer  had  told 
her  that  the  X-ray  was  dangerous,  in  rft- 
ply  to  which  defendant  aaiured  ber  that 
there  was  no  more  danger  to  ber  than  to 
himself,  and  defendant's  wife,  who  waa  his 
assistant  in  the  X-ray  work,  and  who  was 
then  present,  assured  the  plaintiff  that  tha 
defendant  and  his  wife  had  never  bad  an  an- 
oident  in  all  their  experience,  and  had  no 
more  reason  to  have  one  In  ber  case  than 
in  the  thousand  and  more  eiposurea  pre- 
viously made  by  them;  that  plaintiff  felt 
no  bad  effects  from  the  operation  by  Dr. 
Orey,  nor  from  the  operations  by  the  de- 
fendant until  ber  fourth  visit;  that  during 
one  of  the  exposures  at  the  fourth  visit,  she 
felt  bad  effects  and  a  sense  of  faintuess, 
and  about  five  hours  later  her  back,  which 
was  the  portion  exposed  to  the  X-ray  In 
all  the  operations  by  the  defendant,  waa  ^ 
red  and  irritated;  that  in  the  operation  by  S 
Dr.  Grey  it  was  tbe'front  part  of  the  body  • 
that  waa  exposed  to  tha  X-ray;  that  about 
two  weeks  after  her  fourth  visit  to  the  de- 
fendant, finding  that  her  back  waa  burned 
and  the  injury  developing,  abe  returned  to 
him  and  informed  him  of  it;  that  be  was  the 
first  physician  wbo  saw  the  bum,  and  he 
treated  it  from  that  time  tor  two  or  three 
weeks;  that  since  then,  although  treated 
by   other  phyaielana  and   in  hospitals,   the 
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InjiuT  luu  not  been  eurad,  in  eonsequence 
of  wUeh  tba  pUintiff  had  nat  been  able  to 
work;  that  the  injury  ia  an  X-iay  burn, 
and  e«uBed  and  continnea  b>  oanoe  much 
•offering.  Plaintiff  having  rested,  the  de- 
fendant introdueed  evidence  tending  to 
prove  that  both  he  and  hia  wife  had  bad 
\ttag  experience  in  tlie  um  of  the  X-raj 
maehinc;  that  the  machine  to  which  the 
pUntiff  wa«  expoaed  bj  defendant  naa  an 
excellent  machine,  in  good  oondition;  that 
cm  plaiatifTs  flnt  viait  afae  waa  tc4d  bj  de- 
fendant's wife,  in  the  hearing  of  defend- 
ant, that  while  ahe  and  her  huBbaud  bad 
Bubjected  many  pBraona  to  X-ra;  expoeurea, 
and  had  naver  had  anj  Ul  results,  it  was 
impossible,  by  the  iiae  of  any  degree  of 
earei  to  prevent  o<!caBi(Hia]  X-ray  bnma 
from  the  use  of  the  apparatus ;  that  at  none 
•f  the  visita  of  the  plaintiff  to  the  office 
of  defendant  lor  the  purpose  of  being  ex- 
posed to  the  X-ray  appaxatna  did  ahe  make 
any  complaint  of  ill  effects  from  the  ex- 
poflure.  Defendant  himself  teatified  fully 
napecting  the  oharacter  of  hia  machine  and 
the  manner  in  which  it  has  been  used  at 
eadi  of  the  plaintifTs  visits,  and  the  length 
of  each  exposure  and  the  result  thereof, 
'thereupon  several  practising  physicians  of 
experience  testified  as  experts  (having  quali- 
fied by  showing  an  acquaintance  with  the 
literature  of  the  subject  and  also  some 
practical  experience  in  the  uae  of  the  X-ray 
apparatua).  Upm  the  basis  of  the  defend- 
ant's testimony  respecting  the  diaraeter  of 
his  X-ray  apparatua  and  the  manner  of  tta 
nse  upon  the  plaintiff  and  the  duration  of 
^tlie  aeveral  expoeurea  to  which  ahe  was 
gsuhjeeted,  the  experts  testified  thai  the 
*maehine*was  a  good  one  of  ita  kind,  and 
tiiat  the  manner  in  which  it  had  been  used 
npon  the  plaintiff  was  in  accordance  with 
the  practice  of  careful  and  prudent  X-ray 
«perators,  and  was  as  safe  as  exposures  to 
the  X-ray  apparatus  could  be  made;  and 
each  of  these  witnesses  further  testified 
that  according  to  his  experience  and  read- 
ing it  WM  not  possible  in  the  uae  of  the 
X-ray  apparatua  to  guard  absolutely 
against  a  resultant  bum. 

The  ease  was  submitted  to  the  jury  un- 
der jnatructiona  from  the  court,  and  they 
rendered  a  verdict  in  favor  ot  the  defend- 
ant. The  plaintiff  appealed  to  the  court 
•f  appeala,  where  there  was  an  alBrmance 
(L.It.A.(N.S.)  — ,  3B  App  D.  C.  07),  and 
■he  sued  out  this  writ  <rf  error. 

The  aasignments  of  error  present  in  ef- 
fect  but  two   queationa — 

1.  The  plaintiff  requested  the  trial  eonrt 
to  Instruct  the  jury  a*  follows: 

"If  you  believe  upon  tlie  evldance  that 
111  the  course  of  the  operation  of  the  X-ray 
apparatus  by  the  defendant  the  plaintiff 
83  8.  G— 87. 


waa  burned,  that  fact  la  td  Itaell  •videnee 
of  n^lfgence  on  hia  part,  and  oasts  upon 
him  the  burden  of  proving,  if  he  can,  by 
a  preponderance  of  e videnee,  tbat  the 
plaintiB'a  injury  waa  not  caused,  fn  whole 
or  In  part,  by  his  n^ligence,  and  in  such 
case,  unless  you  Ond  by  a  preponderaDca 
of  the  evidence  that  said  injury  waa  not 
caused  in  whole  or  in  part  1^  the  defend- 
ant's negligence,  your  verdict  ahould  b« 
for  the  plaintiff." 

The  trial  judge  refused  this  request,  and, 
on  the  contrary,  instructed  the  jury: 
"That  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  by  a  fair  preponder- 
ance of  the  evidence  that  i'.e  burn  upm 
her  back  waa  caused  by  n^ligenoe  oa  the 
part  of  the  ddendant  In  the  manner  in 
which  he  subjected  her  to  exposure  by  tbt 
X-ray." 

The  contention  in  behalf  of  the  plalntifl 
is  that,  since  the  Injury  to  the  plalntilln 
waa  caused  by  an  agen^  in  tha*poeBe«sion> 
of  the  defendajit,  and  under  hia  exclusive 
management  and  control,  there  arises  from 
this,  coupled  with  the  fact  tbat  personal 
injury  resulted  therefrom  to  the  plaintiff, 
a  presumption  of  negligence  on  defendant's 
part,  upon  the  doctrine  of  res  ipsa  loquitur, 
and  that  the  burden  ia  thereby  tmpoaed 
upon  him  to  overcome  that  presumption  bf 
a  preponderance  of  evidence  sufficient  to 
satisfy  the  jury  that  the  injury  was  not 
caused  by  negligence  on  his  part.  As  will 
be  eeen,  this  contention  includes  two  prop- 
ositions; the  flrat,  that  the  case  is  » 
proper  one  for  the  application  of  the  doc- 
trine ret  tpia  IothcIw*;  the  aeoond,  that 
the  application  of  tliia  doctrine  relieves  the 
plaintiff  from  tlie  burden  of  proof,  and  Im- 
poses that  burden  upon  ttie  defendant. 
These  two  propositions  were  coupled  to- 
gether in  the  requested  instruction,  and, 
upon  familiar  principiea,  no  legal  error  was 
committed  by  the  trial  court  In  refusing 
the  request,  if  either  part  of  it  was  not  well 
founded  in  law. 

In  the  view  we  take  of  the  matter.  It  is 
not  necessary  to  pass  upon  the  question 
whether  the  evidence  presented  a  case  for 
the  application  of  the  rule  res  ipsa  lo^tur; 
for  the  reason  that  in  eases  where  that 
rule  does  apply,  it  baa  not  the  effect  of 
ahifting  the  burden  of  proof. 

The  general  rule  in  actiona  of  n^ligenoa 
ia  that  the  mere  proof  of  an  "accident" 
(using  the  word  in  the  loose  and  popular 
sense]  does  not  raise  any  preaumpti(»i  of 
negligence;  but  in  the  application  of  this 
rule,  it  is  recognized  that  there  Is  a  class 
of  cases  where  the  cireumstanoee  of  the  00- 
ourrence  that  has  caused  the  Injury  are  of 
a  character  to  give  ground  for  a  reasonable 
inference  that  It  due  oars  had  been  employed 
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\>j  tb«  party  aliorged  with  care  In  tb« 
premiaeB,  tbi  thing  that  happened  omtn 
would  not  have  happened.  In  such  caeea  it 
ij  laid,  nt  ipsa  loquitur, — the  thing  »peaks 
for  itKlf;  that  ia  to  »*j,  if  there  is  noth- 
ing to  explain  or  rebut  the  inference  that 
garlses  from  the  way  in  which  the  thing 
•ba[^Ded,*It  may  falily  be  found  to  have 
been  occasioned  by  negligence. 

The  doctrine  hai  been  ao  often  inroked 
to  auBtain  tbe  refusal  by  trial  courts  to 
nonmit  tbe  plnHtitT  or  direct  a  verdict  in 
favor  of  the  defendant,  that  the  applica- 
tion of  the  rule,  whore  it  does  apply,  in 
raising  a  question  for  the  jury,  and  thus 
making  it  incumbent  upon  tbe  defendant  to 
adduce  proof  if  be  desires  to  do  so,  bos 
sometime*  been  eirtweously  confused  with 
the  question  of  the  burden  of  proof.  But 
In  the  requested  instruction  now  under 
eonsideration  tbe  matter  was  presented  in 
no  equivocal  form.  Plaintifl's  insistence 
was  not  merely  that  the  evidence  of  the 
occurrence  of  tbe  injury  under  the  circum- 
stances was  evidential  of  negligence  on 
defendant's  part,  so  as  to  make  it  Incum- 
bent upon  him  to  present  his  proofs;  the 
contention  woe  that  It  made  It  necessary 
for  bim  to  prove  by  a  preponderance  of 
tJbe  evidence  that  there  was  an  absence  of 
negligence   on   bis  port. 

Tn  Stokes  t.  Baltonstall  (183S)  13  Pet. 
181,  IBO,  10  L.  ed.  lis,  12!,  which  was  an 
action  against  a  stagecoach  owner  to  re- 
cover damages  for  an  injury  sustained  by 
a  passenger  through  tbe  upsetting  of  the 
coach,  tbe  trial  court  instructed  tbe  Jury 
that  "the  facts  that  the  carriage  was  upset 
and  the  plaintifTs  wife  injured  are  prima 
facie  evidence  that  there  was  eareteesneei 
or  negligence,  or  want  of  skill  on  tbe  part 
of  the  driver,  and  throws  upon  the  defend- 
ant the  burden  of  proving  that  the  acci- 
dent was  not  occasioned  by  the  driver's 
fault;"  and  also,  that  it  was  incumbent 
on  the  defendant  to  prove  that  tbe  driver 
was  a  person  of  competent  skill  and  good 
habits,  and  that  he  acted  on  the  occasion 
in  question  "with  reasonable  skill,  and  with 
tbe  utmost  prudence  and  can:  n."  The 
judgment  was  sustained  by  this  court 
against  the  oontention  fp.  193)  that,  al- 
though tbe  facts  of  the  overturning  of  the 
coach  and  the  injury  sustained  were  prima 
.facie  evidence  of  negligence,  they  did  not 
jf  throw  upon  the  defendant  the  burden  of 
*  proving  that  the  overturning  and  injury 
were  not  occasioned  by  tbe  driver's  default, 
but  only  that  the  coachman  was  a  person 
of  competent  skill  in  his  buainess,  that  the 
coach  was  properly  made,  the  horses  steady, 
•tc.  A  reading  of  tbe  report  shows  that 
the  case  turned  upon  the  high  degree  of 
care   owing   by   carrier   to   passenger,   and 


that  the  court  did  not  rule  that  the  eireum- 
stancea  of  the  ooenrrenee  shifted  the  bur- 
den of  proof  upon  the  main  issue.  Such  is 
the  ^ect  that  bos  uniformly  been  given 
to  the  decision.  New  Jersey  R.  A  Transp. 
Co.  T.  Pollard,  22  Wall.  841,  3*6,  350,  28 
L.  ed.  677,  S7B;  Pennsylvania  Co.  r.  Boy, 
102  U.  S.  451,  456,  29  L.  ed.  141,  143;  In< 
land  &  Seaboard  Coasting  C«.  v.  lolson, 
139  U.  B.  fiSl,  554,  555,  35  L.  ed.  270- 
272,  11  Sup.  Ct.  Rep.  853;  Oleeson  v.  Vir- 
ginia Midland  R.  Co.  140  U.  S.  435,  443, 
444,  35  L.  ed.  468,  483,  11  Sup.  Ct.  Rep. 
S5B;  FattoD  v.  Texas  A  P.  R.  Co.  179  U. 
S.  658,  663,  45  L.  cd.  381,  ES4,  21  Snp.  Ct. 
Rep.  275. 

In  our  opinion,  res  Ipsa  loquitur  means 
that  the  facts  of  the  occurrence  warrant  the 
inference  of  negligence,  not  that  they  com- 
pel such  an  inference;  that  they  furnish 
circumstantial  evidence  of  n^ligence  wbers 
direct  evidence  of  it  may  be  lacking,  but 
it  is  evidence  to  be  weighed,  not  neoessarily 
to  be  accepted  as  sufficient;  that  they  call 
for  explanation  or  rebuttal,  not  necessarily 
that  they  require  it;  that  they  make  a  case 
to  be  decided  by  tbe  jury,  not  that  they 
forestall  the  verdict.  lUt  ip.ro  loquitur, 
where  it  applies,  does  not  convert  the  de- 
fendant's freneral  issue  Into  an  adlrmativa 
defense.  When  all  the  evidence  in  in,  tbe 
question  for  thp  jury  is  whether  the  pre- 
ponderance la  with  the  plaintiff. 

Such,  we  think,  is  the  view  generally 
taken  of  the  matter  in  well-considered  Ju- 
dicial opinions. 

Eay  V.  Metropolitan  Street  R.  Co.  169 
N.  Y.  447,  57  N.  E.  751,  wa»  an  action  by 
passenger  against  carrier,  and  tbe  New 
York  court  of  appeals  said  (p.  453):  "In 
tbe  ease  at  bar  tbe  plaintiff  made  out  her 
cause  of  action  prima  facie  by  the  aid  of 
a  legal  presumpUon  [referring  to  rei  ipsa  ^ 
loqititvr],  but  when  the  proof  was  all  in,  X 
the  burden  of  proof  had  not'shifted,  but" 
was  still  upon  tbe  plaintiff.  ...  If 
the  defendant's  proof  operated  to  rebut 
the  presumption  upon  which  the  plaintifT 
relied,  or  if  it  left  the  essential  fact  «f 
n^ligence  in  doubt  and  uncertainty,  the 
party  who  made  that  allegation  should 
suffer,  and  not  her  adversary.  The  jury 
were  bound  to  put  the  facta  and  circnm- 
stances  proved  by  the  defenilaTit  into  tlia 
scale  against  the  presumption  upon  which 
the  plaintiff  relied,  and.  in  determining  the 
weight  to  be  given  to  the  former  as  against 
the  latter,  they  were  bound  to  apply  the 
rule  that  the  burden  of  proof  was  upon 
the  plaintiff.  If,  on  the  whole,  the  scale 
did  not  preponderate  in  favor  of  the  pre- 
sumption, and  against  defendant's  proof, 
the  plaintiff  had  nOt  made  out  her  case, 
since  she  had  failed  to  meet  and  e 
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tlia  burden  of  proof."  The  rule  tliua  de- 
oUred  baa  aince  been  adhered  to  in  the 
eourt*  of  New  York.  Eoll&ban  v.  Uetro- 
politu  Street  R.  Co.  73  App.  Dir,  16i, 
IW,  7fl  K.  T.  Snpp.  761;  Adams  v.  Union 

B.  Co.  SO  ApT).  Div.  139,  13S,  SO  N.  Y. 
Supp.  SS4;  Dean  v.  TaxiTtown,  W.  P.  t 
M.  R.  Co.  113  App.  Div.  437,  430,  09  N. 
Y.  Snpp.  250.  A  similar  view  appears  to 
be  entertained  in  New  Hampshire.  Hart  v. 
Lockwood,  GO  N.  H.  641,  23  All.  367; 
Boston  &  M.  R.  Co.  v.  Sargent,  72  N.  H. 
460,  4eS,  S7  Atl.  BS8.  The  soma  rule  has 
been  followed  In  a  recent  aeries  of  eases 
In  the  North  Carolina  Supreme  Court. 
Womble  V.  Merchants'  Grocery  Co.  135  N. 

C.  474,  48],  4S5,  47  S.  E.  493;  Stewart  v. 
Van  Deventer  Carpet  Co.  138  N.  C.  60,  66, 
eO  S.  E.  5S2;  L;lei  v.  BrannoD  Carbonat- 
ing  Co.  140  N.  C.  2B,  87,  52  S.  E.  233; 
Hobs  v.  Double  Shoals  Cotton  MillH,  140  N. 
a  115,  120,  1  L.RJ.(N.S.)  208,  301,  62 
B.  E.  121.  In  the  Stewart  Case  the  court 
■aid  (138  N.  C.  afl):  "The  rule  of  res 
ipta  toguituT  does  not  relieve  the  plaintiS 
of  ths  burden  of  showing  negligence,  nor 
does  it  raise  any  presumption  in  his  favor. 
Whether  the  defendant  tntroduoes  evidence 
or  not,  the  plaintiff  in  thia  case  will  not 
b*  entitled  to  a  verdict  unless  he  satisfiea 
the  jury  by  the  preponderance  of  the 
■ridenoe  that  bia  injuries  were  caused  by 
a  defect  in  the  elevator,  attributable  to  the 
defendant's  n^ligenee.     The  law-  attaches 

2  BO  special  weight  as  proof  to  the  fact  of 
*  Mi'accident,  but  aimply  holds  it  to  be  suffi* 
eient  for  the  consideration  of  the  jury,  even 
In  the  absence  of  any  additional  evidence." 
2.  Ths  sole  remaining  question  ia  raised 
bj  the  refusal  of  the  trial  court  to  in- 
■tmot  ths  jury,  as  prayed  by  the  plaintitT, 
in  tbe  following  terma:  "If  you  believe  up- 
on tbe  evidence  that  in  tbe  ordinary  and 
eareful  operation  of  the  X-ray  apparatus 
upon  a  woman  by  an  operator  having  tbe 
requisite  knowledge  and  skill,  enabling  bim 
to  operate  it  with  the  utmost  d^ree  of 
safety,  there  is  a  possibility,  which  could 
not  ba  foreseen  by  auch  an  operator,  of 
injury  to  the  woman  by  reason  of  her  con- 
dition or  of  any  matter  tending  to  pre- 
dispose her  to  injury  in  consequence  of  auch 
operation,  and  that  such  poasibility  was 
known  to  the  defendant,  or  by  proper 
inquiry  or  study  should  have  been  known 
to  him,  it  was  his  duty  to  inform  the  plain- 
tiff of  auoh  possibility  before  ha  operated 
upon  her;  and  if  you  further  believe  upon 
the  evidence  that  he  failed  to  perform  auch 
duty,  or  that,  in  the  performance  of  tbe 
operation,  he  failed  to  exerclae  the  skill 
maA  eare  required  of  him  as  such  operator, 
■ad  that  tbe  plaintiff  was  thereby  injured, 
your  verdict  should  be  for  ttie  plointilT." 


The  terms  ol  this  k-eqneat  afa  seU-Oon- 
tradictory  and  confusing, — dooling,  as  it 
does,  with  a  possibility  of  injury  to  tM 
plaintiff  "which  could  not  be  foreseen"  b^ 
tlie  defendant,  and  combining  inseparably 
with  it  the  hypothesis  that  "snch  poseibillty 
was  known  to  ths  defendant,  or  by  proper 
inquiry  or  study  should  have  been  known 
to  him,"  and  for  this  reason  alone  it  was 
properly  rejected  by  the  trial  court.  But, 
besidea  Uils,  it  does  not  appear  that  there 
was  any  evidence  on  which  the  jury  could 
properly  base  a  Snding  that  there  was  dan- 
ger of  injury  to  the  plain tiS  by  reason  of 
her  condition  or  of  any  other  matter  tend< 
ing  to  predispose  her  to  suob  injury;  nor 
to  sustain  a  finding  that  such  possibility 
was  known  to  the  defendant,  or  by  propeiM 
study  or  inquiry  should  have  been  knownS 
to  him.  Nor  could  it  be*said,  aa  matter  of* 
law,  that  defendant  had  undertaken  any 
duty  requiring  him  to  make  special  study 
or  inquiry  respecting  plaintiff's  condition 
or  the  poasibility  of  Injury  to  her,  or  to 
advise  her  of  aueh  posaibility  of  injury; 
for  there  was  testimony,  already  referred 
to,  that  would  have  warranted  a  finding 
that  Dr.  Kerr  had  assumed  the  reaponai- 
bility  of  advising  the  plaintiff  respeeUog 
the  propriety  of  her  submitting  to  the  it- 
eration. , 

No  error  being  found  in  the  record,  tbM 
judgment  is  affirmed. 


imv.M.m.y 

WILLIAM  McCOACB,  Collector  of  Int«v>- 
nal   Revenue,   Petitioner, 


iKTiBnAL  Rbvekub  a  9")  —  Excim  oh 
Corporation— "Ens AQK  m  Buhinebb." 
1.  A  railroad  company  which,  undei-  legis- 
lative authority,  has  leased  Its  entire  rall> 
road,  with  all  Ita  rights,  powers,  privilegaa, 
and  francbisea  (except  the  tranehise  of  be- 
ing a  corporation),  for  a  term  of  yeara,  at 
an  annual  rental,  the  lessees  agreeing  to 
keep  the  road  in  good  order  and  repair,  keep 
it  in  public  use,  and  efficiently  operate  it 
and  return  it  to  tbe  lessor  company  at  tbe' 
expiration  or  other  determination  of  tbe 
leaae,  is  not,  with  respect  to  the  railroad, 
"engaged  in  buainesa,"  within  tbe  meaning  of 
the  Federal  corporation  tax  law  of  August 

5,  1909    (36  Stat,  at  L.  11,  112-117,  oUp. 

6,  U.  S.  Comp.  Stat.  Supp.  1911,  pp.  741, 
946-051),  3  38,  imposing  an  exciae  tax  upon 
corporations  doing  business  in  any  atate, 
although  it  retains  the  franchise  01  corpo- 
rate existence,  maintajna  its  organlEation, 
and  holds  itself  ready  to  exercise  its  fran-' 
chise  of  eminent  domain  or  other  reserved 
powers  if  and  when  required  by  the  lasssa^ 
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and  ready  to  reEtun*  poaMMion  of  the  prop- 
•rt7  «t  tbc  expiratloa  oi  tli*  leaae. 

TM.  Note.— ror  etlier  eMw,  tM  iDternkl 
BarwBe,  Oaiit.  Die  H  U-K ;    Oac  DiK-  J  *-* 

Por  utber  atflnitloiu,  •••  Wordi  uid  FbrMM, 
ToL  1.  p.  tJSi.l 

Iktbbkal  Bbvkmox  (I  0*)  —  Ezcim  on 

CoaPOBATTOK— DOIHO     BUSIWEBB. 

2.  The  mere  raceipt  by  «  leseor  rftilm* 
oompany  of  tba  [ncmae  from  ita  leased  rail- 
vay  propertj  (tha  property  being  used  in 
btuiDeas  by  the  lesu«,  and  not  by  tbe  les- 
■or),  and  the  receipt  of  interest  and  divi- 
dsnds  tram  invested  funds,  bank  balancea, 
and  the  like,  and  the  payment  of  organiza- 
tion and  administration  expensea  incidental 
to  the  receipt  of  auch  moneya,  and  their 
diatribution  amons  the  atockholden,  do  not 
eonstitute  auch  a  buaineaa  aa  is  taxable  un- 
der tbe  Federal  corporation  tax  law  of 
August  6,  1909,  I  38,  impoeing  an  ezciae 
tax  upon  tbe  doing  or  carrying  on  of  buai- 
seaa  in  a  corporate  capaci^. 

:Ba.  Note— For  other  cmm.  see  Internal 
Raroaaa,  Cent.  Dig.  ||  ll-Zt;    Dso.  DIE.  |  1.*] 

[Ko.  870-] 

Argued  January  14  and  IS,  1013.    Decided 

April  7,  1913. 

IN  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment 
vhieh  affirmed  a  Judgment  of  the  District 
Court  for  the  Eaatem  District  of  Pennayl- 
Tania  for  the  recovery  back  of  certain  taxes 
exacted  under  tbe  Federal  corporation  tax 
law.     Affirmed. 

Tbe  facta  are  stated  In  tbe  opinion. 

Solicitor  Genera,!  Bullttt  for  petitioner. 

Hesan.  Gtotge  Wliarton  Pepper,  Wil- 
liam B.  Bodlue,  Jr.,  and  EU  Eirb  Price  for 
reapondent. 

Messra.  E.  Parmalee  Preotiee,  George  Wel- 
wood  Uurray,  and  Charles  P.  Howland  as 

•      Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court; 

The  MinehiU  &  Schuylkill  Haven  Rail- 
road Company,  the  reapondent  herein 
(called  for  convenience  the  Minehill  Com- 
pany), sued  the  petitioner,  who  ie  col- 
lector of  internal  revenue  at  Philadelphia, 
to  recover  certain  taxes  for  tbe  years 
1909  and  1610,  paid  under  protest  by  that 
eompaoy  under  the  corporation  tax  act  ot 
1000.  [38  Stat,  at  L.  11,  chap,  fl,  U.  S. 
Oomp.  Stat.  Sui^.  1011,  p.  741.]  The 
United  States  circuit  court  held  that  the 
eompany  was  not  "engaged  In  business' 
within  ttie  meaning  of  the  act,  and  that 
therefore  the  taxes  had  been  illegally  as- 
•esaed,  and  rendered  judgment  for  theii 
recovery.  192  Fed.  S70.  Tbe  circuit  court 
of  a[^>eala  affirmed  tba  Judgment,  and 
ease  oomea  hare  upon  eertiorari. 

The    facta    ^pear    from    the    plaintiff'a 

•For  olbar  cmmm  M*  aan*  toplo  A  I  xvubbi  to 


statement  of  claim  and  the  defendant's  alB- 
davit  of  defense  whioh  latter  was  o*«r- 
ruled  as  iniuffleiait.  They  may  be  tum- 
mariied  as  follows:  Tlia  Minehill  Company 
was  incorporated  by  an  act  of  tbe  legiaU- 
ture  of  the  state  of  Pennsylvania,  approved 
Uarch  24,  ISZB  (P.  L.  p.  20fi],  for  the 
purpose  <d  constructing  and  operating  a 
railroad,  wiUi  appropriate  powers,  includ- 
ing the  power  of  eminent  domain.  Under 
this  charter  a  railroad  was  built  and  for 
many  years  operated.  Under  the  authori^ 
of  general  acta  of  the  legislature,  Approved 
respectively  April  23,  1861  (P.  L.  p.  410), 
and  February  17,  1870  (P.  L.  p.  31),  the 
Itlinehill  Company,  in  the  year  1890,  leased 
its  entire  railroad,  with  all  aide  tracks,  ex- 
tensions, and  appurtenances  of  every  kind, 
and  alt  rolling  stock  and  personal  prop- 
erty of  every  description,  in  uae  or  adapted 
for  use  in,  upon,  or  about  the  railroad 
(excepting  some  proper^  intended  te  have 
been  described  in  a  schedule  annexed  to  the 
lease,  but  which  is  not  described,  no  suelt 
schedule  having  been  annexed),  and  also 
— "AH  the  righto,  powers,  franchises  (oth- 
er than  the  franchise  of  being  a  corpora- 
tion), and  privileges  which  may  now,  orS 
at  any  time'hereafter  during  the  time  here-? 
by  demised,  be  lawfully  exercised  or  en- 
joyed in  or  about  the  use,  management 
maintenance,  renewal,  ext«nsion,  alteration. 
or  improvement  of  the  demised  premises, 
or  any  of  them,"  unta  the  Philadelphia  * 
Reading  Railway  Company  for  a  term  of 
nine  hundred  and  ninety-nine  years  from 
January  1,  1SS7,  at  a  yearly  rental  of  (252- 
612,  that  Ining  equivalent  to  6  per  centum 
upon  tbe  capital  stock  of  the  MinehiU 
Company. 

The  lessee  agreed  to  keep  tbe  road  in 
good  order  and  repair,  keep  it  in  publio 
use  and  efflciently  operate  it,  and  return  it 
to  the  lessor  company  at  the  expiration  or 
other  determination  of  the  lease.  The 
Minehill  Company  agreed  during  the  term 
of  the  lease  to  maintain  ita  corporate  ex- 
istence and  organization,  and  that  when 
requested  by  tbe  lessee  it  would  "put  in 
force  and  exercise  each  and  every  corporate 
power,  and  do  each  and  every  corporate 
act,  which  the  Minehill  Company  might 
now,  or  at  any  time  hereafter,  lawfully 
put  in  force  or  exercise,  te  enable  tbe  rail- 
way company  (the  lessee)  te  enjoy,  avail 
itself  of,  and  exercise,  every  right,  fr*a- 
chiae,  and  privil^e  in  respect  of  the  us^ 
management,  maintenance,  renewal,  exten- 
sion, etc.,  of  the  property  demised,  and 
oi  the  businesB  to  be  there  carried  on."  It 
was  provided  that  upon  default  in  the  pay- 
ment of  the  rent  reserved,  or  In  the  per- 
formance of  certain  other  oovenanta,  tbe 
lessor   might  declare  the   lease    forfeited. 

Doc  «  Am.  □!■&  HOT  to  data,  t  JiMf't  IndeiM 
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and  re-entw  and  Tepo«MH  t 
premUe*.  The  l«Ma  further  provided  that 
the  lessee  might,  under  oertatin  drBumBttut- 
«ea,  abuidDn  cert^B  railvaj  line*  "when- 
erer  it  ahail  be  found  l^&lly  practicable 
to  »bMidon  eo  much  of  ttie  uid  line*  of 
ntllrtwd,  without  working  a  forfeiture  or 
may  impairment  o{  tb«  chartered  rights  and 
franohiaes  of  the  Uinehill  Compaaj  u  to 
its  railroad!,  or  any  part  thereof,  or  with- 
out  creating  anf  liability  on  the  part  of  the 
I  Minehill  Company  or  the  railway  company, 
"  to  the  public  or  the  conunonwealth,  for*  the 
Donnaer  of  inch  portion*  of  the  railroad 
lisea."  In  the  event  thus  provided  for  the 
abandoned  rails,  machinery,  etc,  are  to  be 
•old  and  the  proceeds  turned  over  to  the 
Hioehill  Company,  and  tlie  annual  rental 
^vportionately  redueed. 

Pursuant  to  this  lease  the  entire  railroad 
and  all  property  conaectad  therewith  was 
turned  over  to  the  Beading  Company,  and 
since  then  has  been  operated  by  that  com- 
pany, and  the  Minehill  Company  haa  not 
carried  on  any  business  in  conneetion  with 
the  operation  of  it  It  has,  however,  main- 
tained Its  corporate  existence  and  organiza- 
tion by  the  annual  eleotloo  of  a  president 
and  board  of  managers,  and  this  board  has 
annually  elected  a  secretary  and  treasurer. 
It  receives  annually  from  the  Beading 
Company  the  fixed  rental  called  for  bj  the 
lease,  and  it  raceives  annually  mma  of 
money  as  interest  on  its  bank  deposits,  and 
also  maintains  a  "contingent  fund,"  from 
which  it  receives  annnal  sums  as  interest 
or  dividends.  And  it  annually  pays  the 
ordinary  and  neoaasary  expenses  of  main- 
taining its  office  and  keeping  up  the  ao- 
tivitiea  of  its  aorporate  axistenee,  Inoluding 
the  payment  of  salaries  to  its  officers  and 
elerke.  It  keeps  and  maintains  at  its 
offices,  stock  books  for  the  transfer  of  its 
Mpital  stock,  and  this  stock  Is  bought  and 
sold  upon  the  market.  The  annual  income 
trmn  the  contingent  fund  appears  to  be 
about  924,000,  its  annual  payments  for 
stat»  taxes  about  as  much,  and  its  expui- 
ditures  for  corporate  maintenance  about 
95,000. 

The  corporation  tax  law  (aet  of  August 
S,  1B08,  g  38,  36  Stat,  at  L.  chap.  6,  pp. 
11,  112-117.  U.  S.  Comp.  SUt.  Supp.  IBll, 
pp.  741,  S46-e51)   provides: 

"That  every  corporation  .  .  .  organ- 
ized for  profit  and  having  a  capital  stock 
represented  by  shares  .  .  ,  and  engaged 
in  bnsinesB  in  any  state  .  .  .  shall  be 
subject  to  pay  annually  a  special  excise 
tax  with  respect  to  the  carrying  on  or  do- 
5  tag  business  by  such  corporation  .  .  . 
*  squivalant  to  one  per  centum  upon  tbe'en- 
tije  net  income  aver  and  above  $6,000,  re- 
arived  by  it  from  all  sources  during  such 
year,  axehuive  of  amounts  received  hj  it 


as  dividadi  np«n  ttoek  d  otlwr  eorpot^ 
tions    .    ,    ,    nbjeet  to  tha  tax  harab; 

"Sueh  net  inoome  shsbll  be  sscertainad 
by  deducting  from  tlie  groH  amount  of  tha 
income  of  suoh  eorporation,  .  .  ,  r»- 
ceived  within  tba  year  from  all  sourMat 
(first)  all  the  ordinary  and  necessary  ex- 
penses actually  paid  within  the  year  out 
of  income  in  the  maintenance  and  Dper» 
tion  of  its  buuness  and  propertiea,  inelud- 
ing  all  eharges  such  as  rentals  or  franchtss 
payments,  required  to  be  made  as  a  oondl* 
tion  to  tbe  eontinoed  uae  or  possession  ot 
property;  (second)  all  losses  actually  au^ 
tained  within  tbe  year  and  not  eompan- 
sated  by  iniuranee  or  otherwise,  inoluding 
a  reasonable  allowance  for  depreciation  of 
property,     .     .     ," 

In  Flint  v.  Stone  Tracy  Co.  220  U.  a  lOT, 
55  L.  ed.  386,  31  Sup.  Ct.  Bep.  342,  Ann. 
Cos.  19ISB,  1312,  the  queation  of  the  eon- 
stitutionali^  of  this  act  was  presented 
here  for  deeisioB.  Upon  the  preliminary 
question  of  Interpretation  the  court  said 
(p.  145}  i 

"It  is  therefore  apparent,  giving  all  tba 
word*  o(  the  statute  effect,  that  tha  tax 
is  imposed  not  dpon  the  franchises  of  the 
corporation  irrsspective  of  their  uae  in 
buiiness,  nor  upon  the  property  of  the  cor- 
poration, but  npon  the  doing  of  eorporata 
or  insurance  business,  and  with  respect  to 
the  carrying  on  thereof,  in  a  sum  equiva- 
lent to  Z  per  centum  upon  the  entire  net 
income  over  and  above  f 5,000,  received 
from  all  saurces  during  the  year;  that  Ii, 
when  imposed  in  this  manner  it  is  a  tax 
upon  the  doing  of  business  with  the  ad- 
vantages which  inhere  in  tbe  peculiaritiea 
of  corporate  or  joint  stock  organizatioui 
of  the  character  described.  As  the  latter 
organizations  afaora  many  benefits  of  corpo- 
rate organisation  It  may  be  described  gen- 
erally aa  a  tax  upon  the  doing  of  business^ 
in  a  corporate  capacity.  .  .  .  The  ifr9 
come  is  not  limited'to  such  as  is  received* 
from  property  used  in  the  business,  strictly 
speaking,  but  ia  ezpresaly  declared  to  be 
upon  the  entire  net  income  above  (5,000, 
from  all  sourcea,  excluding  the  amounts  re- 
ceived aa  dividends  on  stock  in  other  cor- 
porations. Joint  stock  companies  or  associa- 
tions, or  Insurance  eompanies  also  subject 
to  the  tax.  In  other  words,  tbe  tax  is  im- 
posed upon  the  doing  of  business  of  tba 
character  described,  and  the  measure  of  tha 
tax  is  to  be  tbe  Income,  with  the  dedue- 
tion  stated,  reoeived  not  only  from  proper^ 
used  in  buaineos,   but  from  every  source." 

In  discusaing  the  constitutional  question, 
reference  waa  first  made  to  tba  ease  of  Pal- 
lock  V.  Farmers  Loon  &  T.  Co.  1ST  U.  B. 
420,    39    L.    ad.    TBS,    IS    Sup.    Ct    Bap. 
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«7S,  UB  U.  B  «01,  3S  L.  «d.  HOB,  IS  Ehip. 
Ct  Rep.  912,  wbidi  h«1d  the  iDoonie  tu 
prorision*  of  the  act  of  August  27,  1684 
(28  Stat.  Bt  L.  diap.  340,  pp.  600,  BS3, 
ii  27,  etc.  U.  S.  Comp.  St&t.  lOOI,  p.  2260), 
to  be  unconstitutional  b«cauie  nmountiiig 
to  a  direct  tax  withla  tb«  meaning  of  the 
Constitution,  and  beciLUBs  not  apportioned 
according  to  population,  u  required  b; 
tJiat  iuBtnuneut.  Attention  was  called 
(220  n.  S.  14B)  to  the  espressions  used  bj 
Ut.  Chief  Justice  Puller,  speaking  for  the 
court  in  the  Pollock  Case,  upon  the  re- 
hearing, as  to  the  distinction  betneen  a 
tax  upon  the  income  derived  from  real 
•state  and  it  am  inTcited  personsl  prop- 
erty, on  the  one  hand,  and  an  excise  tax 
npoo  business  privileges,  employments,  and 
vocations,  upon  the  otber.  Reference  was 
ftlso  made  to  the  interpretation  put  upon 
tba  decision  in  the  Pollock  Case  in  Enowl- 
ton  V.  Moore,  ITS  U.  S.  41,  80,  44  L.  ed. 
fiSO,  985,  20  Sup.  Ct.  Rep.  747,  and  in 
BpriKkels  Sn^r  Ref.  Oo.  t.  McClain,  102 
U.  8.  397,  48  L.  ed.  400,  24  Sup.  Ct.  Rep. 
276,  and  it  was  held  that  the  corporation 
tax  law  of  1909  "doe*  not  impose  direct 
taxation  upon  proper^,  solely  because  of 
Ha  ownership,  but  the  {ax  Is  within  the 
«Isas  which  Congress  is  authorized  to  lay 
and  collect  under  art.  1,  g  B,  cL  1  of  the 
CoDstitutioB,  and  described  generally  as 
taxes,  dutiea,  imposts,  and  excisea,  upon 
nVhich  the  limitation  is  that  they  shall  be 
^uniform  throughout  the  United  Bfates." 
*  *In  applying  this  principle  to  the  several 
eases  then  sub  judioe, — in  some  of  which 
the  validity  of  the  tax  was  challenged  by 
the  stockholders  of  certain  real  estate  com- 
panies wIioM  business  was  principally  the 
holding  and  management  of  real  estate, — 
the  court  dealt,  among  others  {220  U.  B. 
170),  with  the  Park  Realty  Company, 
organiied  to  "work,  develop,  sell,  convey, 
mortgage,  or  otherwise  dispose  of  real  es- 
tate; to  lease,  exchange,  hire,  or  otherwise 
acquire  property;  to  erect,  alter,  or  im- 
prove buildings;  to  conduct^  operate,  man- 
age, or  lease  hotels,  apartment  houses,  etc.; 
to  make  and  carry  out  contracts  fu  the 
manner  specified  eoneeming  buildings 
.  .  .  and  gunerally  to  deal  in,  sell,  lease, 
exchange,  or  otherwise  deal  with  lands, 
buildings,  and  other  property,  real  or  per- 
sonal," etc.  At  the  time  the  bill  was  filed 
in  that  case  the  business  of  the  Park  Real- 
ty Company  related  only  to  the  manage- 
tnent  and  leasing  of  one  hotel.  Others  of 
the  realty  companies  that  were  before  the 
court  were  engaged  in  more  extensive  busi- 
ness tr^nsBctfons.  The  court  held  {p.  171) : 
'^e  think  it  elear  that  corporations 
vrganited  for  the  purpose  of  doing  busi- 
Bess,   and  actually  engaged  In  sneh  activi- 


ties as  leasing  propsrfy,  eolle<Aing  rents, 
managing  offlee  buildings,  making  invest- 
ments of  profits,  or  teasing  ore  lands  and 
oollecting  royalties,  managing  wharves,  di- 
viding profits,  and  in  some  cases  invest- 
ing the  surplus,  are  engaged  in  busineaa 
within  the  meaning  of  this  statute,  and  tn 
the  capacity  neceasary  to  maJa  such  organ- 
iEations   subject  to  Uia  law." 

Another  case  argued  and  decided  at  tha 
sane  time,  but  separately  reportod,  is  Zon- 
ae V.  Ulnneapolla  Syndicate  220  U.  S.  187, 
5S  U  ed.  428,  31  Sup.  Ct.  Rep.  381.  In  this 
case  the  court  held  that  the  corporation 
was  not  doing  business  in  such  wise  as  to 
make  it  subject  to  the  tax  imposed  by  ths 
act  of  1009,  because,  while  originally  organ- 
ized for  and  engaged  in  the  business  of 
letting  stores  and  offices  in  a  building 
owned  by  it,  and  collecting  and  receivings 
rents  therefor,  it  hail  af terwarda Tmade  a* 
lease  of  all  lands  belonging  to  it  to  certain 
trusteM  for  a  term  of  130  years,  and  then 
bad  caused  its  articles  of  incorporation, 
which  had  txtan  those  of  a  corporation 
organised  for  profit,  to  be  so  amended  aa 
to  confine  tlie  purpose  of  tha  corporation 
to  the  ownership  of  the  lands  la  question, 
subject  to  the  lease,  and  "for  the  eonven- 
ionce  of  its  Stockholders  to  recdro,  and  to 
distribute  among  them,  from  time  to  time, 
the  rentals  that  accrue,  under  said  lease, 
and  the  proceeds'  of  any  disposition  of  said 
Und."    The  oourt  said: 

The  corporation  involnd  in  the  present 
cas<^  as  originally  organized,  and  owning 
and  renting  an  office  building,  was  doing 
business  within  the  meaning  of  ths  statute 
aa  we  bare  construed  It.  Upon  the  record 
now  presented  we  are  of  opinion  that  the 
Minneapolis  Syndicate,  after  the  demise  of 
the  property  and  reorganization  of  the  cor- 
poration, was  not  engaged  tn  doing  buai- 
ness  withtn  the  meaning  of  the  act.  It 
had  wholly  parted  with  control  and  man- 
agement of  the  property;  Its  sole  author!^ 
was  to  hold  the  title  subject  to  the  lease 
for  130  years,  to  receive  and  distribute  ths 
rentals  which  might  accrus  nnder  the  terms 
of  the  lease,  or  the  proceeds  of  any  sale 
of  the  land.  If  It  should  be  sold.  The  cor- 
poration hsd  practically  gone  out  of  busi- 
ness in  connection  with  the  property,  and 
had  disqualified  itself  by  the  terms  of  reor- 
ganization from  any  activity  In  respect 
to  it" 

The  preoise  question  presented  by  tha 
present  record  is  whether  the  Minehill  Com- 
pany is  "doing-  business"  in  the  sense  in 
which  the  realty  companies  concerned  In 
Hint  V.  Btone  Tracy  Co.  220  U.  S.  107, 
170,  BS  L.  ed.  410,  421,  31  Sup.  Ct.  Rep.  ' 
348,  were  doing  business,  or  had  gone  ont 
of  businesB  in  subctantlally  tbs  sama  senaa 
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thtX  the  MliuiMpolii  SfiuIieaU  b*d  doiw 

From  the  facta  ai  stated  aboTs  it  is  en- 
tinl;  clear  that  tlw  Uiuebill  Compau;  wa* 
not,  during  tha  yean  of  IBOe  and  1910, 
engaged  at  lil  in  the  buainew  of  iiiaiiitsin- 
g  log  or  operating  a  railroad,  which  waa  the 
*  prime  object  of  it*  *  incorporation.  This 
huainess,  b;  the  lea«e  of  1690,  it  had  turned 
over  to  the  Beading  Compan;.  If  that 
leaie  had  been  made  without  authoii2a.tlon 
of  law,  it  maj  be  that  for  tome  purpoeee, 
and  possibly  for  the  present  purpoae,  the 
leaaee  might  be  deemed  in  law  the  agent  of 
tha  ieaaori  or,  at  least,  the  Iweor  held 
ectopped  to  deny  such  agency.  But  the 
lease  was  made  by  tha  express  authority 
of  the  atate  that  created  the  MinehiU  Com- 
pany, conferred  upon  it  its  Iranchiia,  and 
imposed  upon  it  the  correlative  pubLo  du- 
ties. The  effect  of  this  legislation  and  of 
tlie  leaae  made  thereuoder  was  to  eonsti- 
tute  the  Reading  Company  tha  public  ag«Dt 
for  the  operation  of  the  railroad,  and  to 
prevent  the  Minehill  Company  from  carrj' 
ing  on  business  in  respect  of  the  mainten- 
ance and  operation  of  ths  railroad  so  long 
as  the  lease  shall  continuo.  And  it  is  the 
Reading  Company,  and  not  the  Uinebill 
Company,  that  is  "doing  business"  as  a 
TShilroad  company  upon  the  lines  eovered 
by  the  lease,  and  is  taxable  because  of  it. 
Ths  corporatioQ  tax  law  does  not  oontem- 
plala  double  taxation  In  revpeet  of  the  same 
business. 

The  goTernment  pointa  out  that  by  the 
terms  of  the  act  the  Reading  Company  is 
allowed  to  deduct  from  its  gross  income 
the  9262,012  paid  annually  to  the  Mine- 
bill  Company  for  rental*  under  the  lease, 
with  the  result  that,  unless  the  latter  com- 
pany is  held  to  be  "doing  business"  as  a 
railroad  company,  both  lessor  and  lessee  en- 
tirely escape  from  taxation  on  t2£2,61Z  of 
income.  But  an  examination  of  the  act 
shows  that  this  is  the  precise  result  in- 
tended by  CougTCBi.  "Net  income  shall  be 
ascertained  by  deducting  from  the  gross 
amount  of  the  Income  .  .  .  (first)  all 
the  ordinary  and  necessary  expenses  ao- 
tually  paid  within  the  year  out  of  income 
in  the  maintenance  and  operation  of  its 
business  and  properties,  including  alt 
eharget,  *uch  o«  r«ntalt  or  fratichit*  p*y- 
awnts,  required  to  be  made  as  a  condition 
te  the  continued  use  or  possession  of  prop- 
Sarty."  The  deduction  of  rentals  is  not 
•  ccmSued  *to  such  as  are  paid  to  companies 
that  are  subject  to  the  tax  Imposed  by  the 
act;  and  yet  the  suggestion  that  it  might 
be  BO  coDBned  was  present  in  the  mind  of 
the  draftsman,  tor  below  there  is  a  provi- 
sion for  deducting  "(flfth)  all  amounts  re- 
teived    ...    as  dividends  upon  stock  of 


other  oorp<M«tions  .  ,  .  tnhj^ot  to  t\» 
tac  Itoniy  impoted."  In  short,  Congrew 
said,  and  intended  to  say,  as  to  rentals 
paid  for  the  use  or  possession  of  property 
and  franchises  employed  by  the  leasee  omo- 
pany  in  a  business  taxable  under  the  act, 
— let  there  be  a  deduction  by  the  lessee  of 
tha  amount  of  such  rentals,  whether  the 
leaaor  is  within  the  r«aoh  of  tha  taxing 
aeheme  or  not. 

We  eonclude  that  tha  Hinehill  Company 
was  not  taxable  with  respect  to  the  raU< 
road  business. 

It  should  be  mentioned  that  there  ia 
nothing  in  the  record  to  show  that  during 
the  taxing  years  in  question  the  company 
exorcised  its  power  of  eminent  domain,  or 
put  in  force  any  other  special  eorporata 
power,  in  aid  of  the  business  of  the  leesee^ 
We  therefore  do  not  pass  upon  the  questian 
whether,  if  it  should  do  ao,  it  would  be 
taxable  under  the  act  in  question.  Wa 
cannot,  however,  agree  with  the  contention 
made  in  behalf  of  the  government,  that  be- 
cause the  MinehiU  Company  retains  its 
franchise  of  corporate  existence,  maintains 
its  organization,  and  holds  itself  ready  to 
exercise  its  franohise  of  eminent  domain, 
or  other  reserved  powers,  if  and  when  re- 
quired by  the  leaaee,  and  ready  to  reeuma 
possession  of  the  proper^  at  the  eipir»> 
tion  of  the  lease,  it  is  therefore  to  ba 
treated  aa  doing  business,  in  respect  of 
the  railroad,  within  the  meaning  of  the 
corporation  tax  law.  As  to  these  matten 
the  case  is  governed  by  what  was  said  by 
the  court  in  Flint  r.  Stone  Tracy  Co.  220 
U.  8.  146,  66  L.  ed.  411,  SI  Sup.  Ct.  Rap^ 
342,  Ann.  Gas.  lOIZB,  131Z:  "It  U  them- 
fore  apparent,  giving  all  the  words  of  bba 
statute  effect,  that  the  tax  Is  imposed  not 
upon  the  franchises  of  the  corporation,  ir- 
respective of  their  use  in  business,  nor  np-_ 
on  tha  proper^  of  the  corporation,  butg 
upon  the  doing  of  corporate  or*insuranee* 
business,  and  with  reopect  to  the  carrying 
on  thereof."  And  again,  p.  IGO,— "The  tax 
is  not  payable  unless  there  be  a  carrying 
on  or  doing  of  business  in  the  designated 
capacity,  and  this  is  made  the  occasion 
for  ths  tax,  measured  by  the  standard  pre* 
scribed." 

There  remains  to  be  considered  the  fact 
that  the  Minehill  Company  has  a  consider- 
able amount  of  personal  assets  Icnown  aa 
its  "contingent  fund,"  in  the  form  of  io' 
vestments  (the  amount  and  particulars  are 
not  specified),  from  which  it  derives  an 
annual  income  of  about  {24,000;  that  It 
keeps  a  deposit  in  bank,  receives  and  col- 
lecta  interest  upon  such  deposit,  and  dis- 
tributes the  income  thus  received,  aa  well 
aa  tbe  rentals  received  from  the  Heading. 
Company   (after  payment  c' 
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taxei),  to  iti  ■tockbolden  in  the  form  of 
dividend!. 

In  our  opinion  the  mere  receipt  of  in- 
eome  from  the  propertj  leased  ( tbe  prop- 
art;  being  tued  in  businEW  tj  tbe  lessee, 
and  not  hy  tbe  lewor)  and  the  receipt  of 
intereet  and  dlTidends  from  invested  funds, 
bank  balances,  and  tbe  like,  and  the  dii- 
tribution  thereof  among  the  stoclcholders 
of  the  Minehill  Company,  amount  to  no 
mora  than  receiving  the  ordinary  fruits 
ibat  arlae  from  the  ownership  ol  property. 
The  ground  of  tbe  decision  in  tlie  Pollock 
Case  was  that  a  tax  upon  income  received 
from  real  estate  and  invested  personal  prop- 
er^ (u  distinguished  from  income  re- 
«dved  from  the  transaction  of  business) 
wEt  in  tSect  a  direct  tax  upon  tbe  prop- 
arty  itself,  and  therefore  invalid  unless 
apportioned  according  to  population.  In 
010  Flint  Case,  in  sustaining  the  act  of 
lOOS  as  a  tax  upon  the  privilege  of  doing 
biMincss  in  corporate  form,  against  the  ob- 
jection that  it  includes  within  its  reach 
tbe  income  of  real  estate  and  person al 
propertf  not  used  in  the  business,  and  not 
the  subject  of  taxation,  the  court  said  (220 
U.  8.  163);  "The  measure  of  such  tax 
may  be  the  income  from  the  property  of 
.  tbe  corporation,  although  a  part  of  such 
g  Income  is  derived  from  property  in  itself 
*  nontaxable."*  And  again,  after  referring  to 
previous  decisions  <£Z0  U.  S.  165):  "It 
ia  therefore  well  settled  by  the  decisions 
id  this  court  that  when  the  sovereign  au- 
thority has  exercised  the  right  to  tax  a 
Intimate  subject  of  taxation  as  an  exer- 
eise  of  a  franchise  or  privilege,  it  is  no 
objection  that  tbe  measure  of  taxation  is 
tonnd  in  the  income  produced  in  pari  from 
property  which,  of  itself  considered,  is  non- 
tAsaUe.  Applying  that  doctrine  to  this 
ease,  tbe  measure  of  taxation  being  the  in- 
come of  the  corporation  from  all  sources, 
■a  that  is  but  the  measure  of  a  privilege 
tax  within  the  lawful  authority  of  Con- 
gress to  impose,  it  is  no  valid  objection 
that  this  measure  includes,  in  part,  at 
least,  property  wbleh,  as  such,  could  not 
be  directly  taxed.  .  .  .  Tbe  tax  must 
be  measured  tiy  some  standard,  and  none 
can  be  chosen  which  will  operate  with  ab> 
aolute  justice  and  equality  upon  all  cor- 
porations. Some  eorporaUons  do  a  large 
business  upon  a  small  amount  of  capital; 
otiiera  with  a  amall  business  may  have  a 
large  capital.  A  tax  upon  tbe  amount  of 
business  done  might  operate  as  unequally 
aa  a  measure  of  excise  as  it  is  alleged  tbe 
measure  of  income  from  all  sources  does. 
Nor  can  it  be  justly  said  that  investments 
have  no  real  relation  to  the  bnsinesa  trana- 
■eted  by  a  corporation.  Tbe  posaesaiou 
of  large  assata  ia  a  business  advantage  tA 


great  valne;  it  may  give  credit  which  will 
result  in  more  economical  business  meth- 
ods; it  may  give  a  standing  which  shall 
facilitate  purchases;  it  may  enable  the  cor- 
poration to  enlarge  the  field  ot  ita  activi- 
ties and  in  many  ways  give  it  busineaa 
standing  and  prestige." 

In  short,  the  inclusion  (d  income  derived 
from  property  in  arriving  at  the  measure 
ol  tbe  tax  to  be  imposed  with  reapeet  to 
the  doing  of  corporate  business  was  sus- 
tained largely  because  the  property  not 
used  in  the  bnsiaess,  and  tbe  income  from 
such  property,  have  a  lair  relation  to  the 
business  itself,  and  may  contribute  ma- 
terially to  ita  proper  and  economical  0(»i-9 
duct.  But  that  reasoning  furnishes*  no* 
support  for  the  contention  that  the  mera 
receipt  of  income  from  property,  and  tba 
payment  of  organization  and  administra- 
tion expenses  iucidaitaJ  to  the  receipt  and 
distribution  thereof,  constitute  such  a  busi- 
ness as  is  taxable  within  tbe  meaning  of 
the  act  of  1909.  Tbe  distinction  is  be- 
tween ( a)  the  receipt  of  income  from 
outside  proper^  or  investments  by  a  com- 
pany that  is  otherwise  engaged  in  busi- 
ness; in  which  event  tbe  investment  in- 
come may  be  added  to  the  business  income 
in  order  to  arrive  at  the  measure  of  tha 
tax;  and  (b)  tbe  receipt  of  income  frora 
property  or  investments  by  a  company  that 
is  not  engaged  in  business  except  the  busi- 
ness of  owning  tbe  property,  maintaining 
the  investments,  collecting  the  income  and 
dividing  it  among  its  stockholders.  In  tha 
former  case  the  tax  is  payable;  in  the  lat- 

And  so,  upon  tbe  whole,  we  Uilnk  tha 
court  below  correctly  held  that  the  pres- 
ent case  is  governed  by  Zonne  v.  Uln- 
nsapolis  Syndicate,  220  U.  B.  187,  6S  U 
ed.  42S,  31  Sup.  Ct.  Bep.  SSI,  and  that  tha 
taxes  under  consideration  were  unlawfnllj 
imposed. 

Judgment  affirmed. 

Mr.  Justice  Day,  dissenting: 

I  am  unable  to  concur  In  the  opinion  of 
the  majority  of  the  court.  It  seems  to  mo 
that,  applying  the  principles  laid  dowm 
in  the  Corporation  Tax  Cases  (Flint  t. 
Stone  Tracy  Co.)  220  U.  B.  107,  GS  L.  ed. 
389,  31  Sup.  a.  Bep.  342,  Ann.  Cas.  1912B, 
1312,  the  Minehill  ft  Sebi^lkill  Haven  Bail- 
road  Company  Is  a  corporation  doing  busi- 
nees  within  tbe  meaning  of  the  law,  and 
subject  to  the  tax. 

We  are  advised  by  a  brief  filed  by  an 
amiotu  ourits  that  the  decision  in  this  caso 
will  affect  a  number  of  cases  now  pending, 
and,  owing  to  its  importance  aa  alfecting 
the  publlo  revenue,  I  feel  justified  in  brieflr 
stating  tbe  grounds  ot  my  diasent. 
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9    Tb*   OMporEtJon   tax  U   impoMd  tinder 

■  Um  term*  of  tba'Uw  upon  every  lorporA- 
tlon  oisaniced  for  profit,  hmTing  ft  capital 
•took  repreaentcd  1^  alwree,  and  enBaged 
in  bueineaa  io  aoj  atete.  Everj  auch  cor- 
^r^tion  is  subject  t«  a  apecial  ezcUe  tax 
with  respeet  to  the  carrying  on  or  doing 
ot  buaincH,  equivalent  to  1  per  cent  upon 
tlie  enUre  net  income  over  and  above  $6^- 
000,  received  by  it  from  all  aourcea  dur- 
ing the  taxing  year.  This  tax,  it  wu  held 
in  220  U.  B.,  was  eonatitutionally  imposed, 
and  rests  opon  the  doing  of  business  with 
the  advantages  which  inhere  in  the  pa- 
euliaritiea  of  corporate  or  joint  stock  organ- 
ization. Aa  was  aaid  in  that  ease,  doing 
businesH  is  a  very  comprehensive  term,  em- 
bracing about  everything  In  which  a  per- 
son can  be  employed,  and  the  deRnition  of 
biuinesi  as  "that  which  occupieB  the  time, 
attention,  and  labor  of  men  for  the  pur- 
pose of  a  livelihood  or  profit"  was  adopted 
and  approved.  As  is  said  in  tha  majority 
opinion,  the  precise  question  In  thla  eaae 
Is,  Was  tbs  Hinehlll  Company  doing  buii- 
ness  in  the  sense  in  which  the  term  ia  em- 
ployed In  the  law,  or  had  it  gone  out  of 
buaineSB  in  such  substantial  sense  that  it 
was  no  longer  subject  to  ths  lawT 

I  do  not  care  to  restate  the  facta,  which 
are  developed  fully  in  the  majority  opin- 
ion. It  therein  appears  that  the  Min^ill 
Ckimpany,  while  it  has  leased  it*  railroad 
for  a  term  of  yean,  still  maintains  cor- 
porate organization,  keepa  an  office  and 


office  force,  and  collects  the  rentals  from 
the  lessee  company,  and  distribntes  the 
■oms  among  its  shareholders.  It  has  alto 
agreed  to  keep  up  its  corporate  organiza- 
tion, and,  it  necessary,  to  uas  its  oorpo- 
rate  powers  for  the  benefit  of  ths  leasee. 
And  its  activities  do  not  stop  here.  The 
affidavit  In  defense,  filed  by  the  collector, 
which  I  understand  the  Pennsylvania  prac- 
tice takes  aa  true,  shows  that  the  com- 
pany receives  annually  sums  ot  money  as 
Interest  on  deposits,  and  maintains  a  eon- 
tingent  fund  from  which  It  also  receives 
S  annnal  sums  as  dividends.  Tha  return 
«  ^closes  that  the  amount  of  dividendi*re- 
oeived  for  the  year  ending  December  31, 
1&0&,  as  intereat  an  deposits,  and  from  its 
contingent  fund,  was  {24,471.07.  The  na- 
tnre  and  amount  of  the  investments  are 
not  specifled  in  the  record,  but  they  must 
be  very  considerable,  in  view  of  the  an- 
nnal  income  derived. 

We  are  therefore  brought  ta  the  direct 
question.  Is  a  live  corporation  which, 
though  it  baa  leased  its  railroad  property 
for  a  term  of  years,  maintains  and  bai 
agreed  to  maintain  its  corporate  organiza- 
tion, collects  and  distributes  an  annual 
rental  of  $252,81S,  keeps  and  maintains  an 


oSee  and  an  offics  force  at  large  expense 
depoeita  money  upon  interest,  and  receives 
and  distributes  the  earnings  thereof,  in- 
vests a  large  fund  which,  together  with 
interest  on  deposits,  yields  over  924,000  a 
year,  doing  business  within  the  meaning 
ol  the  corporation  tax  act!  The  amount 
of  business  dime  Is  utterly  immaterial. 
The  doing  of  any  business  with  the  ad> 
vantages  which  inhere  in  corporate  organ- 
ization brings  the  corporation  within  ths 
terms  of  the  act.  Such  was  the  ruling  In 
the  Flint  Case,  after  full  consideration  bf 
this  court  of  the  terms  and  scop*  of  this 


It  is  said,  however,  that  this  eass  Is  eon- 
trolled  by  the  ruling  in  the  Zonne  Caae, 
which  was  decided  at  the  same  time  as  tba 
Flint  Case  (220  U.  8.  1ST,  6S  L.  ed.  428, 
31  Sup.  Ct.  Kep.  801).  It  seems  to  nw 
that  the  present  case  is  quite  unlike  that 
one.  There  the  corporation,  which  owned 
a  piece  of  real  estate,  had  leered  it  for 
a  term  of  ISO  years  at  an  annual  rental 
of  (61,000.  and  bad,  at  tlie  same  time, 
amended  its  eorporate  organization  so  as 
to  limit  its  powers  to  the  sole  purpose  of 
holding  the  tiUe  to  the  lands  leased,  and 
ot  receiving  and  distributing  among  it> 
stockholders  the  rentals  that  accrued  un- 
der the  lease,  and  the  proeeeds  from  any 
disposition  of  ths  land.  This  was  th* 
whole  extent  of  its  activity,  and  the 
amounts  derived  therefrom  represented  ito 
entire  income.  In  that  case  the  court  held 
that  the  corporation  had  practically  S<»Wd 
out  of  buaineas,  and  had  disquali fied 'itself  ■ 
from  any  activity  In  respect  thenof,  and 
therefore  did  not  ooms  within  tha  scope  itf 
tha  act. 

In  the  present  case  the  eorporaUon  has 
not  disqualified  itself  from  business  ac- 
tivity. It  maintains  a  considerable  foree 
in  active  employment,  and,  entirely  apart 
from  the  receipts  from  the  railroad  leas^ 
*o  deposits  and  invests  Its  funds  as  to 
create,  in  these  days  of  low  intereet  upon 
good  investments,  an  annual  income  of 
over  {24,000,  aa  appean  by  its  return. 
The  amount  derived  from  inratmenta  da- 
pends  upon  the  exercise  of  judgmuit  and 
the  efficiency  of  management.  If  business 
includes  everything  that  occupies  the  iimt, 
attention,  and  labor  of  men  for  profit,  it 
seems  to  dm  that  these  facts  show  that 
the  Uinehlll  Company  is  carrying  on  bnsl> 
ness  in  the  present  instance. 

I  am  unable  to  agree  that  a  eorporation 
whose  officers  and  agents  are  engaged  In 
its  behalf  in  selecting  banks  in  which  to 
deposit  large  sums  of  money,  in  passing 
upon  and  chooelng  securities  in  which  cor- 
porate funds  are  to  be  Invested,  and  then 
in  distributing  the  Interest  and  profits  ao- 
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rnilng  tbersfrom  unong  ib  stiicUioldEra,  ii 
not  engaged  in  doing  biuiaeu  In  the  mdm 
that   the  corporation   in  tlw  Zonne   Caae 

I  think  the  present  ease  ia  much  nearer 
tha  ruling  msde  bj  this  court  in  the  Cor- 
poration Tax  Cases  in  the  matter  of  the 
Tcaltj  companiet  therein  involved.  Take, 
for  instance,  the  Parle  Realfy  Company. 
That  corporation  was  organized  to  work, 
develop,  sell,  and  convej'  real  estate;  to 
lease,  exchange,  hire,  or  otherwise  acquire 
property;  to  erect,  alter,  or  improre  build- 
ings; to  conduct,  operate,  manage,  or  lease 
jiotels,  etc.  It  appeared  that  at  the  time 
«f  the  imposition  of  the  tmx  the  lole  busi- 
sees  or  property  owned  t^  the  Realty  Com- 
pany WBJ  the  Hotel  Leonori.  It  was  leased 
/or  twenty-one  years  at  an  annual  rental 
tit  $55,000.  The  corporation  was  engaged 
i~  In  no  business,  except  the  managemait  and 
*  lease  ol  that  hotel  properfy,*aud  was  in 
receipt  of  no  other  income  than  that  de- 
rived from  its  rental,  and  had  no  aasets 
other  than  that  property  and  the  Income 
thereof.  It  was  held  to  be  doing  busineaa 
within  the  meaning  of  the  act.  The  Mioe- 
bUl  Company,  it  eeema  t«  me,  la  doing 
more  and  a  greater  variety  of  busineea  than 
was  attributed  to  the  Park  Real^  Com- 
p&ny  as  the  hasis  of  the  assessment  upon 
it.  Others  of  the  realty  companies  held 
taxable  in  the  Corporation  Tax  Cases,  it 
seems  to  me,  were  engaged  in  as  little  busi- 
neu  activity  as  is  the  corporation  herein 
involved. 

With  deference  to  the  majori^  opinion, 
I  think  the  Minehill  Company,  upon  the 
facts  here  adduced,  la  engaged  in  business 
ud  ought  to  be  held  liable  to  the  tax. 


UARY  J.  UcGINNIS,  Administratrix,  etc. 
Death  d  101*)  —  Damages  — Pkcuniaby 


The  recovery  under  the  Federal  employ- 
ate'  liability  act  of  April  SS,  1908  (35  Slat. 
alL.es,  chap.  140,U.B.  Comp.  Stat  Supp. 
1911,  p,  1322),  for  the  death  of  a  railway 
employee  while  engaged  in  Interstate  com- 
iDerce,  must  be  limited  to  compen sating 
thoae  relatives  for  whose  benefit  the  ad- 
ministrator sues  as  are  shown  to  have  sus- 
tained some  pecuniary  loss;  and  a  surviving 


child  not  dependmt  upon  the  decedent,  and 
with  no  reasonable  expectation  of  any  pecn- 
nlarr  benefit  from  the  eontlnaation  of  tiia 
decedent's  lite,  can  bave  no  share  in  moA 

(Bd.  Not«.— For  athar  cues,  sea  Duth,  Cent. 
Dig.  tl  112-140:    Doc  Dig.  i  101.*] 

[No.  T8B.J 

Argued   and    eubmitted   January   T,    1013. 
Decided  April  7.  IS13. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  Districl 
of  the  State  of  Texas  to  review  a  Judgment 
which  affirmed  a  judgment  of  the  Districl 
Court  of  Bell  County,  in  that  State,  in  favor 
of  plaintiff  in  a  suit  under  the  Federal  em- 
ployers' liability  act.  Reversed  and  r*. 
manded  for  further  proceedings. 

See  same  case  below,  —  Tex.  Civ.  App.  — k 
U7  S.  W.  1188. 

The  facts  are  stated  In  the  opinion. 

Messrs.  A.  H.  Calwell,  J.  W.  Terry, 
Gardiner  Lathrop,  and  A.  B,  Browne  tor 
plaintilT  in  error. 

Messrs.  Winbonrn  Pearc«  and  A.  L. 
Cnrtls  for  defendant  in  error. 

S 

Mr.  Justice  Xmrton  delivered  the  apiii>* 
ion  of  the  court: 

This  action  was  brought  in  a  state  eouri 
of  Texas  under  the  emplt^en'  liability  aot 
of  April  2Z,  lW>a  (3B  Stat,  at  L.  OS,  eh^. 
140,  U.  S.  Comp.  Stat.  Supp.  1011,  p.  ISSZ), 
by  the  admtniatratrix  of  W.  T.  McOfsnIs,? 
to'recover  damages  for  his  negligent  deatli  I* 
while  in  the  service  of  the  plaintiff  In  error, 
and  while  engaged  as  engineer  on  an  inter- 
state passenger  train.  The  cause  of  the 
death  was  a  derailment  which  occurred 
while  the  train  was  passing  over  a  switch. 
The  defense  of  the  company  was  that  the 
derailment  was  caused  by  malicious  tam- 
pering with  the  switch  by  a  stranger,  and 
that  the  company  had  not  been  guilty  of  any 
negligence  in  either  providing  a  safe  track 
and  appliance,  or  in  the  inipectlMi  w  main- 
tenance of  the  track  and  applianoea.  Thera 
was  a  jury,  verdict  and  judgment  for  tha 
plaintiff,  which,  upon  writ  of  error  t«  tha 
court  of  civil  appeals  for  tha  third  niprenie 
judicial  district  of  the  state  of  Texas,  waa 
affirmed.  A  writ  of  error  has  been  allowed 
to  that  court,  it  being  the  highest  court  to 
which  the  c&se  could  be  carried  under  the 
law  of  the  state. 

It  is  assigned  as  error  that  the  court  mla- 
construed  the  character  of  the  liability  im- 
posed by  the  act  under  which  the  >uit  waa 
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brovgbt  hj  ft  mling  that  thar«  might  bft  ft 
judgment  for  th«  beneflt  of  one  of  tha  tat- 
Ti*iiig  children,  although  there  wms  aeithar 
ftUegation  dot  evidence  that  that  ■arriving 
ehild  Wfts  «ither  dependent  irpon,  or  had 
ftny  rcftMnftble  ground  for  expecting,  uaj 
peeuuiary  beneflt  from  ft  continuance  of  the 
decedent'!  life. 

The  decedent  left  a  widoiv  and  four  chit- 
dren,  and  the  suit  was  brought  bf  the 
widoi*,  ai  admlnlBtratrix,  for  the  beneSt  of 
herself  ftnd  the  four  children  named  in  the 
petition.  One  of  the  surviving  children  was 
Hrs.  Kellie  Saunders,  a  married  woman, 
residing  with  and  maintained  bj  her  hua- 
band.  There  was  neither  all^atioD  nor 
■vldenee  that  Mrs.  Saunders  was  in  an;  na; 
dependent  upon  the  decedent,  nor  that  she 
had  ftoy  reasonable  expectation  of  anj 
pecuniary  benefit  «a  a  result  of  a  continua- 
tion of  bis  life.  The  court  was  requested 
to  inatruct  the  Juij  that  it  could  not  find 
any  damage  in  favor  ol  Mrs.  Saunders,  but 

£  thU  it  declined  to  do. 

•  Hie  jury  was  instructed  if  they'found  for 
the  plaintiff,  to  return  a  verdict  for  such  a 
sum  as  would  justlf  compensate  the  per- 
sons for  whose  benefit  the  suit  was  brought 
for  such  pecuntuj  benefits  as  the;  might 
believe  from  the  evidence  the  beneflciaries 
had  a  reasonable  expectation  of  receiving 
from  the  decedent,  if  bis  death  had  not  been 
■0  occasioned.  Tbcj  were .  further  told  to 
find  ft  round  sum  in  favor  of  the  plaintiff, 
and  then  apportion  that  sum  among  all  the 
persons  for  whom  the  suit  bad  been  brought 
staUng  in  their  verdict,  "how  miicli,  if  my- 
thing,  you  find  for  each  of  said  persons." 
The  jury  returned  a  verdict  for  (15,000, 
and  apportioned  it,  one  half  to  the  widow, 
and  the  remainder  equally  among  the  (our 
children,  including  Mrs.  Saonders. 

The  court  of  civil  appeals  upheld  this  rul- 
ing, saying  that  tlie  Federal  "statute  CX' 
presslj  authorized  the  suit  to  be  brought 
by  the  personal  representative  for  the  bene- 
*t  of  the  surviving  wife  and  children  of  the 
deceased,  irrespective  of  whether  they  were 
dependent  upon  him,  or  bad  the  right  to 
aipect  any  pecuniary  assistance  from  him." 
147  S.  W.  use.  This  construction  of  the 
eharftcter  of  the  statutory  liability  impoaod 
by  the  act  of  Congress  was  erroneous, 
ft  series  of  cases  lately  deoided  by  this  court, 
the  act  in  tbis  aspect  baa  been  construed  as 
intended  only  to  eMupansate  the  survlring 
lelativea  of  ancb  a  deceased  employee  for 
tha  actual  pecuniary  loss  rcftulting  to  the 
fartlBulftr  person  or  pftrsons  for  whose 
MMtlt  aa  aetioB  la  given.     Tha'  rMOvsry 


must  therefore  be  limited  to  oompensatiiig 
those  relatives  for  whose  benefit  the  ad- 
ministrator sues  as  are  shown  to  have  ans- 
tained  some  pecuniary  loss.  Michigan  0. 
R.  Oo.  V.  Vreeland,  227  V.  S.  68, 07  L.  ed.  — , 
Sup.  Ct  Rep.  182;  American  R.  Co.  v. 
Didrickseo,  227  U.  8. 145,  57  L.  ed.  — ^,  8» 
jup.  Ct  Rep.  224.  la  the  last-cited  ease, 
ipMking  of  the  employers'  liability  act,  w» 

"The  cause  of  action  which  was  crested  In 
behalf  of  the  injured  employee  did  not  sur- 
vive his  death,  nor  pass  b>  his  representa-  ^ 
tives.     But  the   act,   in   case  of   the   death  £; 
of'Bucb  an  employee  from  his  injury,  creates  * 
a  new  and  distinct  right  of  action  for  tbe 
benefit  of  the  dependent  relatives  named  in 
the   statute.     The  damages  recoverable  are 
limited  to  such  loss  aa  results  to  them  be- 
cause they  have  been  deprived  of  a  reason- 
able  expectation   of   pecusisry   benefits   by 
the  wrongful  death  of  tha  injured  employee. 
The  damage  is  limited  strictly  to  the  finan- 
cial loss  thus  sustained." 

The  statutory  action  of  an  ftdministrator 
is  not  tor  the  equal  benefit  of  each  of  tha 
surviving  relatives  for  wbose  benefit  the 
suit  is  brought.  Though  tbe  judgment  may 
be  for  a  gross  amount,  tbe  interest  of  each 
beneficiary  must  be  measured  by  his  or  bet 
individual  pecuniary  loss.  That  apportion- 
nient  is  tor  the  jury  to  return.  This  wilt 
of  coarse,  exclude  any  recovery  in  behalf  of 
such  as  show  no  pecuniary  loss. 

It  bas  also  been  assigned  aa  error  that  tha 
defense  of  assumed  risk  was,  in  legal  effect, 
denied,  because  the  court  overruled  a  mo- 
tion to  instruct  a  verdict  for  the  defendant. 
The  defense  of  assumed  risk  was  submitted 
to  tha  jury  under  a  full  and  fair  general 
cbarge.  In  addition  a  number  of  special 
requests  asked  by  tbe  railroad  company  in 
respect  to  several  aspects  of  the  facts  veia 
given.  The  contention  is  that,  upon  all 
of  the  evidence  in  the  eaae,  there  waa  no 
sufficient  orldence  of  any  negligeiica  for 
which  the  company  was  chargeable,  bs  taw, 
and  that  in  such  case  the  death  of  the  Aeea- 
dent  must  have  hem  due  to  some  atsniMJ 
risk.     We  pass  this  by. 

Tbe  judgment  must  be  reversed  upon  tbo 
Federal  question  already  considered.  Upon 
another  trial  the  facts  may  be  altogether 
different,  and  we  decline  to  express  any 
opinion  as  to  fbeir  legal  effect.  Murdock  t. 
Mmnphis,  20  Wall.  S90,  22  L.  ed.  42S. 

For  the  cause  indicated,  ihe  Judgment 
i#ill  be  reversed  and  the  esse  remanded  for 
farther  proceedings  consistent  with  this 
opIoiOB. 
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CITY  OF  TAGOHA  uid  Chicago,  Milmn- 
kM,  t  Bt.  Paul  RftilwKf  CompftDf.  (No. 
88.) 


W.) 

CoNSTirt'TioMAi.  Law   (|  98')  —  Vebtkd 
Rights— Coupe NBATioH  ros  UimiciPAL 
Ihjubt  to   Pbopkbtt. 
The  rigbt  of  Kbuttiu^  owners  to  compen- 
ifttion    for    consequential    damagu    aiiiing 
from  aJi  original  atreet  grading  under  mu- 
nicipal direction,  given  by  Waah.  Lana  1803, 
p.  189,  and  Lawi  1SD7,  p.  310,  which  an 
tho   sole   legiilative  authority   for  the  mu- 
nidpal  action,   ia  a  Tested  property  right 

Srotected  by  U.  S.  Const.,  14th  Amend., 
rom  destruction  by  a  repeal  of  the  com- 
penaatory    provialon    after    the    damage    ia 

^EO,  Not*.— Far  otber  cbm*.  see  Conitltutlonal 
Law.  Ceat.  Dig.  tB  ITS.  ITT,  1S1-I!!5.  190-182,  IM- 
100^  K6,  n!-2M.  m :    Dec  Dig.  |  H.*] 


TWO  WRITS  OF  ERROR  to  the  Suprema 
Court  of  the  Btate  of  WuhingtoB  to  t*- 
view  Judgments  which  alBrmed  judgmenta 
of  tb«  Buperior  Court  of  Pierce  County,  in 
that  atate,  directing  verdicta  in  favor  of  a 
municipality  in  actiona  to  recover  damage* 
for  injuries  to  abutting  property  from  an 
original  street  grading  done  under  munici- 
pal authority.  Reversed  and  remanded  for 
further  proceedlnga. 

See  same  case  below,  No.  6S,  67  Waah. 
60,  IM  Pao.  478,  107  Pao.  1061;  No.  89, 
«7  Waah.  608,  100  Pac  481,  107  Pae.  1004. 

The  facta  are  atated  io  the  opinion. 

Uesars.  Stanton  Warbarton,  John  M. 
Boyle,  B.  B.  Broclcway,  and  C.  H.  Boyle  for 
plaintiff*  in  error. 

Hea*T*.  Heroan  H.  Field,  George  W. 
Eorte,  and  T.  L.  Stilea  for  defendants  in 


*   *Ur.  Justice  Xmrton  dalivered  the  opinion 
«f  tha  eourt: 

Theae  were  actiona  to  Teoo>T«r  for  dam- 
age inflicted  upmi  abutting  property  in 
aonaequenca  of  an  toiginal  street  grading 
done  bf  the  railroad  oompajiy  under  au- 
thority and  direeticw  of  the  clt;  of  Ta< 
cona. 

At  the  time  the  grading  waa  done  tiwre 
«M   la  force   an   act  of  tha   Waahington 


legislature  whieh  reqnlreil  ttia  eltf'to  mate* 
compensation  for  consequential  damagea 
due  to  an  wiginal  street  grading.  Fending 
tbe*«  eulta,  and  while  they  were  actnaJI; 
being  heard,  Uie  proriaion  of  the  aet  re- 
ferred to  which  expreaaly  required  the  ei^ 
to  provide  for  or  maJce  compen*ati(n  for 
all  Buch  damage  was  amended  bo  a*  to  pro- 
vide that  the  act  should  not  apply  to  the 
original  grading  of  any  street.  Law*  of 
Washington,  1B07,  p.  310,  and  Laws  of 
1000,  p.  161.  When  the  attention  of  the 
trial  court  waa  called  to  this  repealing 
act.  It  directed  a  rerdlct  for  the  cily  upon 
the  theory  that  the  right  of  action  was 
*tatutoT7  and  fell  wtth  the  statute,  there 
being  no  saving  clause.  Tfaia  judgment, 
upon  the  same  ground,  wa*  affirmed  by  tha 
supreme  court  of  the  ctate. 

For  the  plalntiffa  in  error  tha  oonten- 
Uon,  shortly  stated,  is,  that  the  aet  of 
1007  waa  the  aole  legislative  authority  of 
tho  city  for  making  the  enta  and  fills  in 
front  of  their  premises  upon  the  pnblio 
street,  and  that  that  act  ezpreasly  required 
the  city  to  make  provision  tor  oompen- 
sating  an  owner  so  damaged;  and  that 
their  right  to  such  compensation,  having 
accrued  white  tha  act  was  in  force,  cannot 
be  destroyed  by  aabsequent  legislation  with- 
out a  violation  of  the  right*  guaranteed 
by  the   14th  Amendment. 

In  the  abeence  of  legislation  requiring 
compensation  for  such  damage  the  general 
rule  of  law  i*  that  a  municipality,  in  mak- 
ing, grading,  and  improving  stTeets,  1*  tha 
agent  ot  the  state,  exercising  in  the  per- 
formance of  such  work  a  governmental 
power,  and  i*  not  liable  for  ecmtequential 
injuriea  to  property  abutting.  If  It  keep 
within  the  street,  and  use  reaaonahle  care 
and  skill  ia  doing  the  work.  4  Dill.  Mun. 
Corp.  5th  ed.  ||  1074,  lOTT;  Smith  v. 
Washington,  20  How.  136,  IS  L.  ed.  8SB; 
Northern  Transp.  Co.  v.  Chicago,  90  U.  B. 
636,  641,  SS  L.  ed.  S3S,  336;  Hume*  v. 
Knoiville,  1  Humph.  403,  34  Am.  Dee.  067. 
This  was  the  general  law  as  announced  by 
the  supreme  court  of  Waahington  in  ita^ 
flret  opinion  in  the  ease  of  Fletcher  v.g 
Seattle,  •43  Wash.  627,  86  Pac  1040,  W* 
Pae.  S43,  and  i*  the  general  law  of  tha 
state,  OS  onnonnced  by  the  court'*  opinion 
in  the  Instant  case.  Where  the  benefita 
equaled  the  injary,  there  waa,  of  eoura*, 
no  injustio*  in  the  application  of  tha  gen- 
eral rule.  But  where  the  damage  exceeded 
the  benefit*,  there  was  an  apparent  injua- 
ticG  in  casting  upon  such  an  owner  an 
undue  shore  of  the  cost  of  an  improve- 
ment for  the  puhlio  Imneflt.  Thia  was 
reccgnized  in  Northern  Traaap.  Co.  v.  Chi* 
eago,  supra,  where  municipal  .nonliability 
was  said  to  be  due  to  the  lact  that  In  1^ 


■For  atbsr  easu  sea  u 


«  loplo  *  I  KOMBBB  Id  Dec.  A  JLm.  Dlts.  UOT  to  di 


■lofGooglc 


WIS. 


ETTOB  T.  TACOHA. 


pmring  iU  lUgbwA^B  tha  mnnicipklil;  wu 
but  tha  agent  of  tba  atata,  and  that,  as 
Ifaa  atAta  eonld  not  ba  auad,  ita  agenta  were 
•qnall7  immune  for  impTorementa  antfaor- 
iied  hj  the  Uw  of  the  ■ta.te,  without  the 
MMuent  of  tha  itateu  But  thia  eqnit;  which 
exiata  when  the  beneflta  are  leaa  than  the 
damage  afforda  a  atrong  foundation  for 
tagialatiOD  requiring  compcDaation  in  auch 
«ireum>ta&ce8.  Thia  eonaideratim  doubt- 
leaa  led  to  Uie  legialation  of  the  etat^  re- 
aring eompenaation  for  auch  damage, 
under  which  tha  righta  «f  the  plaintiffa 
la  error  ara  aaaertad. 

Whatever  maj  have  been  the  authority 
of  the  city  of  Taooma  under  ita  charter  ar 
tha  general  law  of  the  atate,  to  take  or 
damage  property  for  the  purpose  of  open- 
ing, mailing,  improring,  or  grading  Ita  pub- 
lie  atreeto,  and  ita  Immunity  from  lia- 
bility for  eonaequenti  al  damagea  in  mak- 
ing an  original  grading,  prior  to  the  leg- 
ialation found  in  the  two  acta  of  1893  and 
1907,  Lawa  of  Waahington,  1B93,  p.  189. 
and  Lawa  of  1907,  p.  31S,  It  la  plain  that 
tha  acta  in  question  cover  the  whole  aub- 
jeet  of  ita  authori^  and  lU  liability  for 
taking  private  property  or  "damaging"  it, 
ta  either  making,  grading,  or  regrading 
Ita  public  Btreeta.  Tba  twa  acta  referred 
to  are  identical  1b  every  eaaential.  The 
latter  ia  a  mere  T«-«nactment  of  the  flrat, 
by  which  Ita  proviaima  are  extended  to  a 
larger  clasa  of  municipal  corporationa. 
S  Tlie  act  of  1893  waa  eonatrued  and  ap- 
•  plied  by  tbe'aupreme  oonrt  of  the  atate  In 
Fletcher  v,  Seattle,  aupra.  The  action  waa 
by  the  owner  of  premiaea  which  had  aua- 
tained  damage  while  the  act  waa  in  force. 
In  oonaequence  of  an  original  grading.  He 
recovered  a  judgment,  which,  upon  a  flrat 
bearing,  waa  reverted  by  the  lupreme  eourl^ 
that  court  holding  that  eonaequential  dam- 
agea arising  from  an  original  grading, 
when  the  work  had  been  dona  with  due 
care,  waa  neither  a  taking  nor  a  damaging 
of  private  property  within  Uie  meaning  of 
the  Constitution  of  the  atate,  requiring 
eompenaation  for  taking  or  damaging  priv- 
ate property  for  public  pnrpoaaa.  But,  up- 
on a  rehearing,  the  attention  of  tha  court 
waa  for  the  firat  time  called  to  tha  act  of 
1893,  and  the  eonteatioB  advanoed  that  the 
only  authority  of  the  d^  to  take  or  dam- 
age tha  pTOp«rty  ei  the  pldntifT  for  the 
purpoae  of  grading  tha  atreet  waa  under 
that  act,  and  that,  by  Ita  tarma,  tba  city 
waa  required  to  make  eompenaation  for 
damage  arialng  from  an  original  grading. 
Tha  eonatrnction  d  that  act  upon  facta 
l(ka  tboae  in  tba  preaent  caao  waa  tberdiy 
dlTMtly  Involved.  It  waa  urged  that  the 
4Tth  aection  did  not  require  eompenaatioo 


for  conaeqaentlal  damagea,  but  In  anawar 
to  thia,  tha  court  aaid: 

"We  think  the  word  'damagea'  uaad  In 
tha  aection  [tha  47th]  baa  tha  aama  alg- 
niflcanco  and  meaning  tluit  it  baa  In  other 
sentiona  of  the  aame  act,  and  that  it  waa 
uaed  in  ita  broad  aanaa  and  include*  ooti* 
sequential  damagea.  We  aee  no  leaaoa 
why  thia  proviaion  of  tha  law  ahould  be 
segregated  from  the  other  provlaiona,  and 
a  different  eonatruction  placed  upon  it,  or 
why  tba  proviaiona  of  tha  aet  in  relation 
to  the  aaaeaament  of  the  damagea  ahould 
not  apply  to  it  aa  it  doea  to  tha  other 
aaetiona;  and  if  it  doea,  the  right  of  eom- 
penaation la  equally  granted. 

"It  waa  aaid  that  the  tiUe  of  the  aet 
ahowa  that  it  ie  legialation  concerning  tba 
exerciae  of  the  rigbt  of  eminent  domain,  _ 
but  wa  think  tba  title  ia  aufficient  to  oovarg 
the'aectlon  objected  to  equally  aa  well  aa* 
the  other  aectiona  in  the  aot,  and  it  waa 
evidently  the  intention  of  the  legialaturo 
to  paaa  an  aet  eovering  tha  whole  aubjeel 
of  opening  atreeta,  and  of  providing  matli> 
oda  of  making  eompenaation  for  damagea 
where  damagea  followed.  The  title  not 
only  providea  for  tha  exerciae  ot  the  right 
of  eminent  domain,  but,  alao,  tba  taking 
and  damaging  of  land  and  property  for 
public  purpoaea;  and  |  1  (rf  tha  act  am- 
powere  the  city  to  condemn  and  alao  em- 
powera  it  to  damage  any  land  or  other 
property  for  the  purpcaa  t4  opening  atreeta. 
Section  2  aaya,  when  the  corporation  au- 
thoritiea  of  any  auch  eitj  ahall  deaire  to 
condemn  land  or  ottier  property,  or  damagt 
the  tame,  for  any  purpoaa  authorized  by 
thia  act,  auoh  ei^  ahall  provide,  etc.  In 
thia  eaae  tbe  city  had  the  power  to  dam- 
age the  reapondenta'  land,  and  it  waa 
found  that  it  did  damage  it,  and  it  dam- 
aged it  in  a  way  that  it  waa  authorized 
by  j  47  of  thia  act;  namely,  by  eatabliah- 
ing  a  grade  on  the  atreet  upon  which  their 
property  abutted.  And  this  idea  ia  mani- 
feated  throughout  tbe  aet.  That  tba  aa» 
tion  does  not  contemplate  aneb  damagea 
aa  are  eauaed  by  aa  encroachment  or  ac- 
tual treapaaa  upon  the  lands  of  tha  owner, 
oa  la  suggested  by  the  appellant,  ia  mani- 
fest from  the  language  of  the  section  it- 
self, which  evidently  o(Hi templates  that 
the  work  will  be  upon  tba  street,  and  not 
upon  the  abutting  prc^wrty. 

"Wa  ara  unable  to  find  any  more  am- 
biguity In  thia  aection  than  in  any  other 
proviaion  of  the  aet;  and  under  ita  provi- 
aiona the  plaintifTa  are  entitled  to  auch 
damagea  aa  tltey  can  ahow  they  have  auf- 
fered.  Tha  qoaatlaai  of  public  policy  and 
erpenss  to  tha  el^  at*  qneatlona  whieh  an 
purely  lagialatlva." 
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Tht  judgment  of  tli«  lower  court  wu 
thereupon  kffirm«d. 

The  opinion  lo  conatmlng  the  Act  of 
1S93  was  Sled  la  September,  lOOB.  In 
March,  1907,  the  met  of  18B3,  then  in  force, 
Z  WDa  extended  to  a  larger  elasa  of  cities 
■  and 're-enacted,  without  abj  change  in  any 
material  respect,  the  let,  Ed,  and  47 th 
•ectioM  beiog  re-enacted,  the  47th  Bection 
becoming  in  the  later  act  %  48.  While  this 
act  of  1907  waa  in  force,  the  citj  directed 
the  gntding  in  queetion,  and  made  or  caused 
the  railroad  company  to  malce  cuts  and 
flllt  In  tiie  atreet  in  front  of  the  premiset 
of  the  plaintiffs  in  error,  which  resulted  in 
I&rgo  injury  to  their  property.  The  city 
did  not  provide  for  eompensation  for  the 
dftm«g«  to  done  bj  any  apeeial  assessment 
upon  the  property  beneflted.  This  brought 
■  into  effect  the  proTtsion  of  tbs  2d  section, 
requiring  the  payment  of  such  damage  to 
be  made  out  of  the  general  funds  of  the 
city.  Payment  not  baring  been  made  as 
repaired,  the  plaintiffs  in  error  brought 
these  mctioni  to  recover  compensation. 

The  defensB  of  the  eity,  that  it  was  but 
ti)e  agent  of  the  state  in  improving  the 
highways  of  the  city,  and  therefore  im- 
mone,  because  the  state  was  immune,  van- 
i«hes  in  the  face  of  the  fact  that  the  state 


penaation.  The  city  had  no  authority  aave 
that  which  came  from  the  very  act  which 
imposed  an  obligation.  It  would  seem  to 
need  no  argument  to  establish  the  inten- 
tion that  the  obligation  to  make  eoinpcn- 
mtion  to  these  plaintiffs  in  error  could 
not  be  destrojed  by  subsequent  legislation. 
Neither  of  the  acts  provided  any  remedy 
for  the  enforcement  of  the  obligation  to 
make  compensation.  Both  provided  that 
the  eitj  might  by  ordinance  arrange  for 
the  ascertaiument  of  the  damages,  and 
for  their  collection  by  special  SBScasiuent 
on  the  property  benefited,  or  within  a  spe- 
cial asseesment  district.  But  the  plain 
requirement  of  the  1st  and  2d  sections 
of  both  acts  is  that  if  the  city  docs  not  so 
provide  for  special  assessments,  that  it 
„  should  make  the  aompensation  out  of  its 
§  general  treasury.  The  repealing  clause  of 
*  the  Mtt  of  1909  does  not  touoh  the 'general 
features  of  the  law  beyond  the  provision 
that  the  48th  section  of  the  act,  which  ex- 
tended the  obligatiiHi  of  compenBatioo  to 
original  grodlngs,  should  not  apply  to 
damage  arising  from  such  gradings.  It  is 
m  mistake  to  say  that  the  act  of  1907  gave 
a  remedy  where  none  existed  before.  Wliat 
it  did  was  to  impqae  an  obligation  to  com- 
pcnsafe  abutters  injured  by  an  original 
grading, — an  obligation  which,  Jiowever 
t^itorlOu'a,    hid    no    sinition    in    positive 


law.  The  remedy,  U  the  eity  disregarded 
the  obligation,  woe  that  afforded  by  the 
common  law  for  the  breaoh  of  any  Tolld 
contractual  or  statutory  duty.  That  was 
the  remedy  which  was  enforced  by  the 
Washington  court  in  Fletcher  v.  Seattle, 
43  Wash.  827,   B6  Pac  104S,  68  Pac   843. 

Statutes  concerning  remedies  arc  such  as 
relate  to  the  course  and  mode  of  procedure 
to  enforce  or  defend  a  substantive  right. 
Matters  which  belong  to  the  remedy  are 
subject  to  change  and  alteration,  and  even 
repeal,  provided  the  legislation  does  not 
operate  to  impair  a  contract  or  deprive 
one  of  a  vested  proper^  right  If  tbe 
changing  or  repealing  statute  leaves  the 
parties  a  subatantial  remedy,  the  legis- 
lation does  not  exceed  ite  authority.  Rights 
and  remedies  shade  one  into  the  other  so 
that  it  is  sometimes  difficult  to  say  that 
a  particular  act  creates  a  right  or  merely 
gives  a  remedy.  So,  also,  a  statute,  un- 
der the  form  of  taking  away  or  changing 
a  particular  remedy,  may  take  away  an 
cTisting  property  right,  or  impair  the  obli- 
gation of  a  contract.  That  the  state  court 
has  treated  the  act  of  1007  as  merely  giv- 
ing a  remedy  where  none  existed  before, 
and  the  act  of  1909,  as  merely  repealing 
the  remedy  so  given,  is  plain. 

The  court  below  gave  a  retrospective  ef- 
fect to  the  amendatory  and  repealing  act 
by  holding  that  the  effect  of  the  repeal 
was  to  destroy  the  right  to  compensation 
which  had  accrued  while  the  act  was  In 
force.  The  obligation  of  the  city  was  fixed. 
The  plaintiffs  in  error  had  a  claim  whichS 
the  eity  was  as  much  under  ohligation'te* 
pay  as  for  the  labor  employed  to  do  th« 
grading.  It  was  a  claim  assignable  and 
enforceable  by  a  common-law  action  for  a 
bresch   of  tbe   statutory   obligation. 

The  necessary  effect  of  the  repealing  act, 
as  construed  and  applied  by  the  court  he- 
low,  was  to  deprive  the  plaintiffs  in  error 
of  any  remedy  to  enforce  the  fixed  liability 
of  the  city  to  make  eompensation.  This 
was  to  deprive  the  plaintiffs  in  error  of 
a  right  which  had  vested  before  the  re- 
pealing act, — a  right  which  was  in  every 
sense  a  property  right.  Nothing  remained 
to  be  done  to  complete  tbs  plaintiffs'  right 
to  eompensation  except  the  ascertainment 
of  tbe  amount  of  damage  to  their  propextj. 
The  right  of  the -plajntiffs  in  error  waa 
fixed  by  the  low  in  force  when  their  prop- 
erty was  damaged  for  public  purposes,  and 
the  right  so  vested  cannot  be  defeated  by 
subeequeat  legialatiou.  Elgin  v.  Eaton,  83 
IIJ.  S35,  26  Am.  R^p.  412.;  Qealey  v.  New 
Haven.  49  Conn.  394;  Harrington  r.  Berk- 
stiire,  22  Pick!  283,  33  Am.  p.ec.  741;  Pe». 
ple,,ex  re!.  Fountain  v.  Westchester  County,. 
4' Ba^'.  64,  ore  caaea  Rising  under  street* 
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or  bighwiy  (tatutci.  T^  principle  hi^ 
been  appli«l  in  referenc*  to  righto  accruing 
und*r  A  variety  of  Etatute*  when  affected 
bj  a  fvbsequeat  chuige  ol  tbi  law.  Ps- 
cific  Mail  S.  S.  Co.  T.  Jollffe,  2  Wall.  450, 
17  L.  sd.  SOS;  Miller  t.  Union  Mill  Co.  45 
Waali.  199,  88  Pac.  :30;  Grey  t.  Mobile 
Trvle  Co.  SE  Ala.  3SS,  28  Am.  Rep.  729; 
Stephena  t.  Marshall,  3  Pinney  (Wis.) 
203i  Gorman  *.  McArdle,  ST  Hun,  484,  22 
N.  Y.  Supp.  479;  Weatervelt  ».  Gregg,  12 
H.  Y.  202,  82  Am.  Dec.  100;  Creighton 
Y.  Pragg,  21  Cal.  115;  SUte  Trust  Co.  v. 
Eanaas  City,  P.  Jc  Q.  R.  Co.  113  Fed.  367. 
Certain  casea  bare  been  cited  in  support 
of  tbe  action  of  the  state  court,  among 
ttiem  YeatoD  t.  United  States,  5  Cracch, 
281,  >  L.  ed.  101.  But  that  nas  a  ease  ot 
a  forfeiture  to  the  United  States.  The  re- 
peal of  the  statute  wa*  held  to  end  the  pro- 
eeeding,  although  a  lentence  Usd  been  pro- 
nounced and  was  pending  upon  appeal  whan 
S  the  act  under  which  it  liad  been  entered 
C  waa  repealed.  No  private  riglit  had'vested, 
and  tba  goremment  could  ahandun  its  ana 
proceeding,  if  it  saw  Bt,  at  any  stage.  An- 
other ease  cited  ii  East  Saginaw  Salt  ft 
Hfg.  Co.  V.  Eaat  Saginaw,  13  Wall.  3T3, 
M  L.  ed.  Oil.  For  the  purpose  of  en- 
eoura^ng  the  manufacture  of  salt,  the 
state  of  Michigan,  by  a  general  itatute 
addreieed  to  do  particular  person  or  eor- 
poration,  offered  a  bounty  upon  salt  pro- 
duced, and  exempted  from  taxation  the 
property  engaged  in  the  business.  After 
a  time  the  act  was  repealed.  The  claim 
waa  that  the  exemption  constituted  a  con- 
tract, and  that  It  could  not  be  repealed 
without  impairing  the  obligation  of  the  eon- 
bact.  But  this  court  said  that  the  exemp- 
tion did  not  constitute  a  contract,  and  was 
nothing  more  nor  less  thsn  a  law  dictated 
by  public  policy  for  the  encourageTrent  of 
an  Industry.  Bo  long  as  the  la.«  ivai  in 
foree,  the  state  promised  the  exemption 
and  bounty;  but  there  was  no  pled^  tliat 
it  should  not  be  repealed  at  any  time.  Tn 
Wisconsin  k  M.  R,  Co.  t.  Powers,  191  U. 
S.  879,  385,  387,  48  U  ed.  M9-232,  24  Sup. 
OL  Bep.  107,  the  case  was  said  to  point 
out  the  distinction  between  "an  exemption 
In  a  special  charter  and  scnprnl  encour- 
agement to  all  persons  to  enga^  in  a  cer- 
tain enterprise;"  and  the  same  principle 
wae  applied  to  an  act  whicrh  provided  an 
exemption  to  any  eorporntion  building  a 
Una  of  railroad  north  of  certain  lines  of 
latitude.  The  eourt  held  ttiat  it  was  ad- 
dressed to  no  one  In  particular,  and  con- 
ttitnted  a  mere  announcement  of  policy  not 
eonatitnting  a  contract,  and  was  therefore 
idbject  to  repeal  at  any  Ume.  The  ease 
of  Louiaiana  ex  rel.  Folion  t.  New  Orleans,  i 

iw  u.  8.  no.  er  L.  ed.  •»,  3  sup.  CL ' 


Rep.  211,  has  been  cited.  That  eaae  mere- 
ly held  that  a  judgment  agaiaat  the  elt? 
under  a  statute  for  damage  to  privato  prop- 
erty, inflicted  by  a  mob,  did  not  eonatitut* 
a  contract,  the  obligation  of  which  had 
been  Impaired  by  the  repeal  of  a  statute 
under  which  the  city  might  haTe  been  com- 
pelled to  levy  a  special  tax  for  its  satisfac- 
tion. The  case  turned  upon  the  distinc- 
tion between  liability  for  a  tort  and 
liability  under  a  contract.  ^ 

In  the  Instant  ease  the  action  is  neiUiar|g 
for  a  tort,  nor'for  a  penalty,  nor  for  a* 
forfeiture,  but  for  injury  to  property,  ac- 
tually accomplished  before  the  repeal  of 
the  law  under  which  the  street  was  graded, 
which  required  compensation  to  be  made> 
The  right  to  compensation  waa  a  vestad 
property  right. 

The  judgments  must  be  reveraed  and  the 
eases  remanded  for  further  prooeedinga  iwt 
inconsistent  with  this  opioimi. 


STATE  OP  WISCONSIN.     (No.  112.) 

T.  H.  GRADY,  Plff.  tn  Brr.. 
STATE  OV  WISCONSIN.     (No.  Ill) 

Food    (|    IS*)— ADULTIBAT10K--UIaBBAIID- 
I  N  Q— "  P  ack  agi.  " 

1.  The  word  "package,"  or  Its  •quivalent 
expression,  as  used  by  Congreea  in  the  food 
and  drugs  act  of  June  30,  IBOtt  (U  Stat, 
at  L.  708,  chap.  3916,  U.  S.  Comp.  SUt. 
Supp.  1911,  p.  1364),  g§  7  and  8,  in  de- 
fining what  shall  constitute  adalteratlon 
and  what  misbranding  within  the  meaning 
of  tbe  act,  refers  to  the  immediate  eoa- 
tainer  of  the  article  which  Is  intended  lor 
consumption  by  the  public,  and  not  simply 
to  the  outside  wrapping  or  box  containing 
the  packages  intended  to  be  porcbaaed  by 
tbe  consumer. 

[U.  Note.— For  other  cans,  SM  Food,  OanL 
Die  I  14  :    Dec.  DVr.  1  1S.< 

For  otbor  deJlnlilons,  M*  Words  sod  PhruM. 
TOl.  I,  pp.  BIM,  ilU.t 
COHVEBCE    (I    8*)— ADULTEBATED    OB    Mja- 

BSARDED     FOOD— POWEB    OF    COIfaBXSa— 

"Paokaos." 

2.  Construing  tbe  word  "package"  or  Itl 
equivalent  expression  as  used  by  Congreia 
in  the  food  and  drugs  set  of  June  30,  1906, 
a  7,  8,  in  deflntng  what  shall  constitute 
adulteration  and  what  misbranding  within 
tbe  meaning  of  the  act,  aa  referring  to  the 
immediate  container  of  the  article  which  is 
intended  for  consumption  by  tbe  publio, 
stnd  not  simply  to  the  outside  wrapping  or 
box  containing  the  packages  intended  to  be 
pnrehaeed  by  the  eonsnnter,  does  not  render 
the  statute  invalid  aa  in  excess  of  the  power 
•f  Congress  over  interstate  commerce. 

rsd.  Note.— For  other  cum,  ■••  Commerce. 
Cent  DLs.  i  E;    Dec.  Dig.  |  8.*! 


•ror  etbsr  cu«  mat  same  tiwie  4  |  hi 
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OotfHiiiCK  (t  8*)  —  CoNTLicnwa   8ta« 
AKD    Federal   REotn^Tions— Adttltbr- 

ATID    OB    MlSBBAITDED    FOODB. 

3.  Pennittrng  ft  iale  of  cans  of  «  mixture 
ol  gincoae  and  refiner**  ajm-p  ihipped  into 
th«  state  only  when  tha  Isbela  presoribed  bj 
Wis.  La.ws  1907,  ebap.  6C7,  goreming  tbe 
■ales  of  food  products,  aro  substituted  for 
those  affixed  in  an  honest  attempt  to  com- 

?\j  with  the  food  and  drugs  act  of  June  30, 
90e,  is  an  nniswfn]  attempt  bf  the  state 
to  discredit  and  bui'den  Intimate  Federal 
regulations  of  interatate  eommerFe,  to  de- 
stroy rights  arising  out  of  the  Federal  stat' 
ute  whioh  have  accrued  both  to  the  govern- 
ment and  the  abipper,  and  to  impair  the 
affect  of  a  Federal  l&w  whieh  has  been  en- 
acted under  the  constitutional  power  ol 
Congress  over  the  subject. 

[Ed,    Nots.— For   other  eases,   see  CommsKe, 
Cent  Dls-  I  I;    Dec  Dig.  1  >-*I 
COKUEBCE    ((    S*l  —    In     AODLTHRATKn    OB 

MlSBBAKDED    FOODB  —    POWEB    OF    CON - 

oBEsa  —  Okioinai.  Packaqeb  —  Statb 
Beodlation. 

4.  Congress  hAving,  by  the  food  and  drugs 
Mt  ot  June  30,  ISOd,  made  adulterated  and 
misbtanded  articles  contraband  of  inter- 
state eoniraerce,  could,  in  order  to  make  the 
legislation  effective,  authoriie,  as  it  did  in 
S  10  of  tbat  act,  aeiEUres  for  conSscstion 
and  condemnation  so  long  as  tbe  articles  re- 
maned unsold,  whether  in  tbe  original 
packages  or  not;  and  sucb  means  of  en- 
loreement  may  not  be  thwarted  by  stnte 
l^islAtion,  lite  WU.  Laws  1907,  chap.  B57, 
under  which  cans  of  a  mixture  of  glucose 
and  refiner's  syrup  which  have  been  removed 
from  the  boxes  in  which  they  were  Bhippeii 
In  interstate  commerce,  and  are  held  upon 
tte  shelves  of  the  importera  for  sale,  mugt 
bear  only  the  labels  required  by  the  state 
law,  to  tbe  exclusion  of  those  afS.xed  con- 
fonnabty  to  the  Federal  law. 

end.  Note.— For  otber  cases,  see  Commerce. 
OmL  Dli.  1  li    Dw.  Dif.  1  «.*] 

[Nos.  112  and  113.) 

A^ned  January  17  and  20,  1913.    Decided 
Aprn  7,  1913. 

TWO  WBTTS  OF  ERBOB  to  the  Supreme 
Court  of  the  State  of  Wisconsin  to  re- 
view judgmenta  of  afflrmauee  of  convic- 
tions in  tbe  Circuit  Court  of  Dane  County, 
In  tbat  state,  of  violations  of  tbe  pur«  food 
law.  Reversed  and  remanded  for  further 
proceedings. 

See  same  ease  below,  143  Wis.  18,  ]£n 
K.  W.  888,  81  Ann.  Cas.  131S. 

The  facta  are  stated  In  tbe  opinion. 

Mr.  H.  O.  Fnirchlld  for  plainUfTs  In 

Messrs.  John  H.  Olln,  Harry  L.  Butler, 


■  Mr.  Justice  Day  delivered  tbe  opinion  of* 

the  court: 

The  plaintiffs  In  error,  George  McDermott 
and  T,  H.  Grady,  were  severally  convicted 
JQ  the  circuit  court  of  Dsjte  county,  in  tha 
state  of  Wisconsin,  upon  complaints  made 
against  them  by  an  assistant  dairy  and  food^ 
'comissioner  of  that  state,  for  the  violA-* 
tion  of  a  statute  of  Wisconsin  relating  to 
the  sale  of  certain  articles  and  for  the  pro- 
tection of  tbe  public  health.  Tbe  eonvie- 
tions  were  affirmed  by  tha  decision  of  the 
supreme  court  of  Wisctmsin.  143  Wis.  IB, 
126  N.  W.  888,  21  Ann.  Cas.  1316. 

The  complaint  against  McDermott  charged 
tbat  on  March  Z,  1908,  at  Oregon,  in  Dane 
county,  he  "did  unlawfully  have  in  hla  pos- 
session with  intent  to  sell,  and  did  offer  and 
expose  for  sale  and  did  sell,  a  certain  arti- 
cle, product,  eompouod,  and  mixture  cuu- 
posed  of  more  than  75  per  cent  glucose  and 
lees  than  25  per  cent  of  cane  syrup,  said 
cane  syrup  being  then  and  there  mixed  with 
said  glucose,  and  that  tbe  can  containing 
said  compound  and  mixture  was  then  and 
there  unlawfully  branded  and  labeled  'Earo 
Com  Syrup,'  and  was  then  and  there  fur- 
ther unlawfully  branded  and  labeled,  '10 
per  cent  Cane  Syrup,  90  per  cent  Com 
Syrup,'  contrary  to  tbe  statute  iu  sucb  ease 
made  and  provided."  Aa  to  Grady,  the 
complaint  was  similar  to  tbat  against  Mc- 
Dermott, except  that  the  label  designated 
the  mixture  as  "Karo  Com  Syrup  with  Cane 
Flavor,"  and  added  "Com  Cymp,  85  per 
cent."  Tbe  statute  of  Wisconsin  for  the 
violation  of  which  plaintiffs  In  error  were 
convicted  is  found  in  Laws  of  Wisconsin 
for  1907,  at  page  646,  being  chapter  657, 
and  the  pertinent  parte  of  it  are  as  follows: 

"Section  1.  ...  No  person,  .  .  . 
by  himself  ...  or  agent  .  .  .  ahall 
■ell,  offer,  or  expose  for  sale,  or  have  in  his 
possession  with  intent  to  aell,  any  syrup, 
maple  syrup,  sugar-cane  syrup,  sugar  syrup, 
reflners'  syrup,  sorghum  syrup  or  molasses, 
mixed  with  glucose,  unless  the  barrel,  eaak, 
keg,  con,  pail,  or  otber  original  container, 
containing  tbe  same,  be  distinctly  branded 
or  labeled  so  as  to  plainly  show  the  tnM 
name  of  each  and  all  of  the  ingredients  eoi»- 
posing  such  mixture,  as  follows: 

S 

'  "Third.  In  case  such  mixture  shall  von-* 
tain  glucose  in  a  proportion  exceeding  7B 
per  cent  by  weight.  It  shall  be  labeled  and 
sold  as  'OlncoM  Davored  with  Maple  Symp,' 
'Glucose  flavored  with  Sugar-cane  Syrap,' 
'Glucose     flavored     with     Beflners* 


Syrup,'  ...  aa  the  case  may  be.  The 
William  R.  Curkcet,  Burr  W.  Jones,  and  j  labels  .  .  .  shall  bear  the  name  and 
L.  H.  Bancroft,  Attorney  General  of  Wis-  address  of  the  manufacturer  or  dealer, 
eonsln,  for  defendant  in  error.  | .    .    .    In  all  mlxtortt  in  which  glucose 

•For  other  ouee  eee  Nune  topic  A  |  houueb  in  Dec.  *  Am.  Digi.  1301  to  aole,  *  Rep'r  iDdeie* 
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U  naed  in  tha  proportion  of  mon  than  70 
per  cent  bj  weight,  tlie  n>iiic  of  tha  if  rup 
or  molasoe*  wbioh  is  mixed  with  the  glucou 
for  fl»Toring  purpoaee,  uid  the  word*  show- 
ing tliKt  ftald  iyrup  or  molasses  It  used  as 
a  flavoring,  as  provided  in  this  eectioD, 
■ball  be  printed  od  the  label  of  caoh  cou- 
t«iiier  of  luoh  mixture.  .  .  .  The  mix- 
ture or  syrups  designated  io  this  aection 
ahaJl  bavo  no  other  designation  or  brand 
than  heiein  required  that  represents  or  is 
the  name  of  any  article  which  contains  a 
■sccbarin  aubstance;  .  .  .  nor  shall  an; 
of  the  aforesaid  glucose,  aympe,  molsi 
or  mixtures  contain  anj  aubitance  injur 
to  health,  nor  any  other  utide  or  sub- 
stance otherwise  prohibited  bj  Uw  in  arti- 
elea  of  food." 

The  facts  axe  that  the  plaiotifTs  in  error 
were  retail  merchants  In  Oregon,  Dane  coun- 
fy,  Wisconsin;  that  before  tha  filing  of  the 
ecnnplaints  against  them  each  had  bought 
for  himself  for  resale  as  such  merchant 
from  wholesale  grocers  In  Chicago,  and  had 
received  bj  rail  from  that  city,  12  half-gal- 
lon tin  cans  or  pails  of  the  articles  desig- 
nated in  tlie  complaints,  each  shipment  be- 
ing made  in  wooden  boxes  containing  the 
earn,  and  that  when  the  goods  were  received 
at  their  stores  the  respective  plaintiffs  in 
error  took  the  cans  from  the  boxes,  placed 
them  on  the  shelves  for  sale  at  retail,  and 
iuttaycd  the  boxes  in  which  the  goods  i 
■hipped  to  them,  as  was  cuetomaiy  in  such 
eases.  From  their  nature,  the  articles  thus 
canned  and  offered  to  he  sold,  instead  of 
n  being  labeled  as  they  were,  if  labeled  in 
•  eordanee  with*  the  state  law,  should  have 
been  branded  with  the  words  "Glucose  Sa- 
vored with  Hefiners'  Syrup,"  and,  as  the 
■tatute  provides  that  the  mixtures  or  syrups 
offered  for  sale  shall  have  upon  them 
desigustion  or  brand  wbioh  represents 
eontains  the  name  of  a  saccharin  substance 
other  than  that  required  by  the  state  law, 
the  labels  upon  the  cans  must  he  removed  if 
the  state  authority  is  recognized. 

FUintiffs  in  error  contend  that  the  cans 
were  labeled  in  aocordanee  with  the  food 
and  drugs  act  psjased  by  Congress,  June  30, 
igoe  (34  SUt.  at  L.  res,  chap.  SQlfi,  u.  s. 
Comp.  Stat.  Supp.  1911,  p.  1354),  and  that 
that  fact  is  evidenced  by  the  decision  at  the 
Secretaries  of  the  Treasury,  Agriculture, 
and  Commerce  and  L«bor,  made  under  the 
claimed  authority  of  that  aet,  which  ia  as 
folloWB; 

Washington,  D.  C.  Pebraary  13,  lOOS. 
We  have  each  given  careful  consideration 
to  the  labeling,  under  the  pure  food  law,  ol 
the  thick,  viscous  syrup  obtained  by  the  in- 
somplete  hydrolysis  of  the  starch  of  corn. 
Mid  composed  essentially  of  dextrose,  mal- 
33  S.  C— 28. 


toee,  and  dextrlm.  In  our  o]dnion  It  it  law* 
ful  to  label  this  syrup  aa  com  syrup,  and 
if  to  the  com  syrup  there  is  added  a  amall 
percentage  of  rcflner'a  syrup,  a  product  of 
cane,  the  mixture  in  our  judgment  is  not 
misbranded  if  labeled  "com  syrup  with  can* 
flavor." 

a«orge  B.  Cortelyou, 
Secretary  of  the  Treasury. 

James  Wilson, 
Secretary  of  Agricultui*. 
Oscar  E.  Strauss, 
Secretary  of  Commerce  and  Labor. 

And  <t  is  insisted  that  the  Federal  food 
and  druga  act,  passed  under  the  authority 
of  the  Constitution,  has  taken  possession  of 
this  field  or  regulation,  and  that  the  stat* 
act  is  a  wrongful  interference  with  the  ex- 
clusive power  of  Congress  over  interstat* 
commeroe,  in  which,  it  appears,  the  goods 


I  question  were  ehipped.     The  < 


I  pre-R 


senta,'among  other  questions,  the  constitu-* 
tional  question  whether  the  state  act,  in 
permitting  the  sals  of  this  article  only 
when  labeled  according  to  the  state  law, 
is  open  to  the  objection  just  indicated. 

That  Congress  baa  ample  power  in  tbto 
connection  is  no  longer  open  to  question. 
That  body  has  the  right  not  only  to  pass 
laws  which  shall  regulate  legitimate  com- 
merce among  the  states  and  with  foreign 
nations,  hut  baa  full  power  to  keep  the  chan- 
nels of  such  commerce  free  from  the  trans- 
portation of  illicit  or  harmful  articles,  to 
make  such  as  are  injurious  to  the  pubUs 
health  outlaws  of  such  commerce,  and  to 
bar  them  from  the  facilities  and  privileges 
thereof.  Congress  may  itself  determine  tb« 
means  appropriate  to  this  purpose,  and  ao 
long  aa  they  do  no  violence  to  other  provi- 
sions of  the  Constitution,  it  fi  itself  the 
judge  of  the  means  to  ha  employed  In  exar* 
cising  the  powers  conferred  upon  it  in  this 
respect.  M'CulIoch  v.  Maryland,  4  Wheat. 
3ie,  421,  4  L.  ed.  STB,  005;  Lottery  Cas* 
(Champion  v.  Ames)  IBS  U.  S.  321,  S5S, 
47  L.  ed.  492,  600,  23  Sup.  Ct.  Bep.  321,  IS 
Am.  Crim,  Rep,  681;  Hipolite  Egg  Co.  v. 
United  States,  220  17.  S.  4S,  S5  L.  ed.  364, 
31  Sup.  Ct  Sep.  364;  Hoke  v.  United  States, 
227  U.  S.  308,  57  L.  ed.  — ,  33  Sup.  Ct  Rep. 
281. 

The  food  and  drugs  aet  was  passed  by  Con- 
gress, under  its  authority  to  exclude  from 
interstate  commerce  impure  and  adulterated 
food  and  druga,  and  to  prevent  the  facilities 
of  such  commerce  being  used  to  enable  such 
articles  to  be  transported  throughout  the 
country  from  their  place  of  manufacture  to 
the  people  who  consume  and  use  them,  and 
it  is  in  the  light  of  the  purpose  and  of  the 
power  exerted  in  its  passage  by  Congress 
that  this  act  muat  bs  considered  and  eon- 
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■trned.    EipoliU  Egg  Ca  v.  United  SUtei, 
nprft. 

Section  2  of  the  act  proride*  tbkt  "the 
tDtroduction  into  an;  state  or  territory  or 
tlie  District  of  Columbia  from  anj  other 
■tate  or  territory  or  the  District  of  Colum- 
bia. ...  of  any  article  of  food  or  drugs 
vMch  IB  adulterated  or  miabrended,  with- 
«In  the  meaning  of  thLe  act,  ia  hereb;  pio- 
■  hibited;  and  any  person  who  shall'ahip  or 
deliver  for  shipment  from  anj  state  or  ter- 
ritory or  the  District  of  Columbia  to  any 
other  itate  or  territory  or  the  District  of 
Columbia  .  .  .  any  sucb  article  io 
adulterated  or  miabranded  within  the  mean- 
ing of  this  act,  .  .  .  shall  be  guilty  of 
a  misdemeanor,  and  for  such  otfansa  be 
flned,"  etc  The  article  of  food  or  drugs, 
the  shipment  or  delivery  for  shipment  in 
interstate  commerce  of  which  is  prohibited 
and  punished,  is  such  as  is  adulterated  or 
tnUbranded  loitkin  the  moaning  of  tht  aol. 
What  it  is  to  adulterate  or  misbrand  food 
or  drugs  within  the  meaning  of  the  act  re- 
quires &  cmsideration  of  its  other  provi- 
sions, wherein  such  adulteration  or  mis- 
branding ii  defined. 

According  to  the  terms  of  |  T  drugs  are 
"adulterated"  where,  if  they  are  sold  under 
a  name  recognized  in  the  United  States 
PharmacopiEia,  and  differ  from  the  stand- 
ard of  strength  therein  laid  down,  the  stand- 
ard of  strength,  etc.,  is  not  plainly  stated 
upon  the  bottle,  box,  or  other  container) 
and  food  is  "adulterated"  where  it  contains 
an  added  poisonous  or  other  added  deleteri- 
ous ingredient  which  may  render  it  injuri- 
ous; except  that,  where  directions  are  print- 
ed on  the  covering  or  the  package  for  the 
necessary  removal  of  such  preservative,  the 
provisions  of  the  act  shall  apply  only  when 
the  food  is  ready  for  eonsumption.  Turn- 
ing to  §  S,  we  find  that  the  term  "mlsbrand- 
ed,"  as  used  in  the  statute,  shall  apply  to 
all  drugs  or  articles  of  food,  the  package  or 
label  of  which  shall  bear  any  statement,  de- 
sign, or  device  regarding  such  article,  or  the 
ingredients  or  substances  contained  therein, 
which  is  false  or  misleading  In  any  par- 
ticular, and  to  any  food  or  drug  product 
which  is  falsely  branded  as  to  the  state, 
etc.,  in  which  it  was  manufactured;  and 
in  the  case  of  drugs  it  is  provided  that,  if 
the  contents  of  the  package  as  originally 
put  up  shall  have  been  removed  in  whole  or 
in  part,  and  other  contents  placed  iu  such 
package,  or.  If  the  package  fail  to  bear  a 
S  statement  on  the  label  as  required,  the  drugs 
•  shall  be  deemed  misbranded;  and  ••  to  food, 
if  it  shall  be  labeled  or  branded  so  as  to 
deceive  or  mislead  a  purchaser,  or  purport 
to  be  a  foreign  product  when  not  so,  or,  if 
the  contents  of  the  package  as  originally 
pot  up  shall  have  been  removed  In  whole  or 


in  part  and  otlier  contents  placed  in  such 
package;  or,  if  the  package  fail  to  bear  a 
statement  on  the  label  as  required,  or.  If 
in  package  form  and  the  contents  are  stated 
in  terms  of  weight  or  measure,  and  they 
are  not  plainly  and  correctly  stated  on  tliA 
outside  of  the  package;  or,  if  the  packaga 
containing  It  or  its  label  contain  any  da> 
sign  or  device  regarding  the  ingredients  or 
the  sulwtances  contained  therein  which  ar* 
false  or  misleading  in  character,  the  food 
shall  be  deemed  misbranded.  That  the  word 
"package,"  or  ita  equivalent  expression,  aa 
used  by  Congress  in  SS  ?  <^ud  8  in  defining 
what  shall  constitute  adulteration  and  what 
shall  constitute  misbranding  withtn  the 
meaning  of  the  act,  clearly  refers  to  th« 
immediate  container  of  the  article  which 
is  intended  for  consumption  by  the  public, 
there  can  be  no  question.  And  it  is  sufB- 
cient,  for  the  decision  of  these  cases,  that 
we  consider  the  extent  of  the  word  "pack- 
age" as  thus  used  only,  and  we  therefore 
have  no  occasion,  and  do  not  attempt,  to 
decide  what  Congress  included  in  the  teruia 
"original  unbroken  package,"  as  used  In 
the  2d  and  10th  sections,  and  "unbroken 
package"  in  the  3d  section.  Within  the 
limitations  of  its  right  to  regulate  inter- 
state commerce.  Congress  manifestly  is  aim- 
ing at  the  contents  of  the  package  as  ft 
shall  reach  the  consumer,  for  whose  pro- 
tection the  act  was  primarily  passed,  and 
it  is  the  branding  upon  the  padcage  which 
contains  the  article  intended  for  eonsump- 
tion itself  which  is  the  subject-matter  of 
regnlation.  Iiimiting  the  requirements  of 
the  act  as  to  adulteration  and  misbranding 
simply  to  the  outside  wrapping  or  box  con- 
taining the  packages  intended  to  be  pur* 
chased  by  the  consumer,  so  that  the  im-^ 
porter,  by*remoTing  and  destroying  such* 
covering,  could  prevent  the  operation  of  the 
law  on  the  Imported  article  yet  unsold, 
would  render  the  act  nugatory  and  its  pro- 
visions wholly  inadequat«  to  accomplish  tiM 
purposes  for  which  It  was  passed. 

The  object  of  the  statute  is  to  prevent 
the  misuse  of  the  facilities  of  interstats 
commerce  In  conveying  to  and  placing  be- 
fore the  consumer  misbranded  and  adulter- 
ated articles  of  medicine  or  food,  and  in 
order  that  its  protection  may  be  afforded 
to  those  who  are  intended  to  i^ceive  ita 
benefits,  the  brands  regulated  must  be  upon 
the  packages  intended  to  reach  the  pur- 
chaser. This  is  the  only  practical  or  sen- 
sible construction  of  the  aot,  and,  for  th« 
reasons  we  have  stated,  we  think  the  re- 
quirements of  the  act  aa  so  ctmstrued  clear- 
ly within  the  powers  of  Congress  over  tb« 
facilities  of  interstate  commerce,  and  such 
has  been  the  construction  generally  placed 
upon  the  act  by  the  Federal  courts.     Ra 
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^niMii,  1S8  F«d.  SM;  Nave-MeCord  Mer- , 
euiUle  Co.  t.  United  Statei,  IM  C.  C.  A. 
48S,  les  Fed.  40;  United  Statei  v.  Amcri- 
cBii  Druggiata'  STndicate,  186  Fed.  SS7; 
United  States  t.  10  Barrels  of  Vinegar,  IBS 
Fed.  400;  Van  Bremen  t.  United  StatcH, 
113  C,  C.  A.  290,  192  Fed.  901;  United 
States  T.  76  Boxes  of  Alleged  Pepper,  198 
Fed.  034. 

Wbll«  these  reflations  are  nithin  the 
power  of  Congreaa,  it  by  no  means  follows 
that  the  state  is  not  permitted  to  malie 
T^iilations,  with  a  view  to  the  protection 
of  its  people  against  fraud  or  imposition 
by  impure  food  or  drugs.  This  subject  was 
fully  considered  by  this  court  in  Savage  v. 
Jones,  ZE5  U.  S.  601,  58  L.  ed.  1132,  32  Sup. 
Ct.  Rep.  TI6,  in  which  the  power  of  the 
stat«  to  make  regulations  concerning  the 
same  aubject-matter,  reasonable  in  their 
terma,  and  not  in  conflict  with  the  aets  of 
Congress,  was  recognized  and  stated,  and' 
certain  regulations  of  the  state  of  Indiana 
were  held  not  to  be  inconsistent  with  the 
-food  and  drugs  act  of  Congress.  While  this 
R  U  true,  it  is  equally  well  settled  that  the 
*  atate^may  not,  under  the  ^ise  of  exercising 
its  police  power  or  otherwise,  impose  bur- 
dens upon  or  discriminate  against  interstate 
commerce,  nor  may  it  enact  legislation  in 
oonfliet  with  the  statutes  of  Congress  passed 
for  the  regulation  of  the  subjert,  and  if  it 
does,  to  the  extent  that  the  state  law  inter- 
feres with  or  frustrates  the  operation  of 
the  acta  of  Congress,  its  provisions  mnet 
yield  to  the  superior  Federal  power  given 
to  Congress  by  the  Constitution.  Texaa  & 
P.  R.  Co.  <r.  Abilene  Cotton  Oil  Co.  204  U. 
B.  42S,  SI  L.  ed.  6S3,  27  Sup.  Ct.  Rep.  360, 
B  Ann.  Cas.  1076;  Northern  P.  B.  Co.  v. 
Wftshingtiin.  222  U.  S.  370,  GO  L.  ed.  237, 
32  Sup.  Ct,  Rep.  ISO;  Southern  R.  Co.  v. 
Beid,  222  U.  S.  424,  GS  L.  ed.  267,  32  Sup, 
Ct.  Rep.  140;  Second  Employers'  Liability 
Casea  (Mondou  v.  New  York,  K.  H.  i.  H.  R. 
Co.)  223  U.  S.  I,  GO  L.  ed.  327,  3S  L.R.A. 
(N.  S.)  44,  32' Sup.  Ct.  Rep.  109;  Savage  t. 
Jones,  226  U.  8.  633,  66  L.  ed.  1104,  32  Sup. 
Ct.  Rep.  71B. 

Having  in  view  the  interpretation  we 
have  giren  the  food  and  drugs  act,  and 
applying  the  doctrine  just  stated  to  the  in- 
stant eaM8,  how  does  the  matter  standi 
When  delivered  for  shipment  *nd  when  re- 
oelTCd  through  the  ehannela  <d  interstate 
commerce,  the  ians  in  question  bore  brands 
or  label*  wlileh  were  supposed  to  comply 
with  the  requirements  of  the  a«t  of  Con- 
greac.  Whether  the ,  Secretaries  had  the 
power,  under  the  food  and  drags  act,  to  make 
the  regulation  set  oat  above,  1*  not  now 
before  ni.  It  is  anooghfpr  the  present  pur- 
poae.to  ■ay^'tha^  eofar  aa.tlils  reoord  die- 
ehwee,  It  ;wa«.  undertaken  in  good  faith  to 


label  the  articles  In  eompUanoe  with  the 
act  of  Cangresi,  and,  if  they  were  not  so  - 
labeled,  by  j  2  provision  is  made  for  the 
enforcement  of  tjie  act  by  criminal  prose- 
cution, and  by  %  10  by  proceedings  in  rem. 
Whether  the  labete  compiled  with  the  Fed- 
eral law  was  not  for  the  state  to  determine. 
This  was  a  matter  provided  for  by  the  act 
of  Congress,  and  to  be  determined  as  there- 
in indicated  by  proper  proceedinga  in  the 
Federal  courts. 

The  label  upon  the  unsold  article  Is,  In 
the  one  case,  the  evident  of  the  shipper 
thst  he  has  complied  with  t)ie  act  of  Con- 
gress, while  in  the  other,  by  its  mislead- 
ing and  false  character,  it  furnishes  thalj 
proof  upon  which  the  Federal'authoritiesT 
depend  to  reach  and  punish  the  shipper  and 
to  condemn  the  goods.  If  truly  labeled  with- 
in the  meaning  of  the  act,  his  goods  are 
immune  from  seizure  by  Federal  authority; 
if  the  label  is  false  or  misleading  witbin 
the  terms  of  the  law,  the  goods  may  be  seized 
and  condemned.  In  other  words,  the  label 
is  the  means  of  vindication  or  the  basis  of 
punishment  in  determining  the  character  of 
the  interstate  shipment  dealt  with  by  Con- 
gres*.  While  in  this  situation,  the  goods 
being  unsold,  as  a  condition  of  their  legiti- 
mate sale  within  the  state,  and_aUo  of  their 
being  In  the  poasesBion  of  the  importer  for 
the  purpose  of  sale  and  of  being  exposed 
and  offered  for  sale  by  him,  the  Wisconsin 
statute  provides  that  they  shall  bear  the 
label  required  by  the  state  Ian-  and  none 
other  (which  represents  a  saccharin  sub- 
stance, aa  do  the  labels  in  these  esses).  In 
others  words,  it  Is  essential  to  a  legal  exer- 
cise of  possession  of  and  traffic  in  such  goods 
under  the  state  law  that  labels  which  pre- 
sumably meet  with  the  requirements  of  the 
Federal  law,  and  for  the  determination  of 
the  correctness  of  which  Congress  has  pro- 
vided efBcient  means,  shall  he  removed  from 
the  packages  before  the  flrst  sale  by  the 
importer.  In  this  connection  it  might  be 
noted  that,  aa  a  practical  matter,  at  least, 
the  flrst  time  the  opportunity  of  inspection 
by  the  Federal  authorities  arises  in  cases 
like  the  preeent  is  when  the  goods,  after 
having  been  manufactured,  put  up  in  padc- 
age  form  and  boxed  in  one  state,  and  hav- 
ing been  transported  in  Interstate  commerce, 
arrive  at  their  destination,  are  delivered 
to  the  consignee,  unboxed,  and  placed  by 
him  upon  the  shelves  of  his  store  for  sale- 
Conceding  to  the  state  the  authority  to 
make  regulations  consistent  with  the  Fed- 
eral law  for  the  further  protection  of  its 
citizens  against  impure  and  misbranded  food 
and  druga,  we  think  to  permit  such  regu- 
lation aa  is  embodied  in  this  statute  Is  to 
permit  a  state  to  discredit  and  burden 
legitimate  Federal  p^lationa  of  interstate 
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^  to  deitroj  rigliU  arising  out  ti 

*  the  PedcraJ>«tatut«  which  have  acccLit^d  both 
to  tha  government  and  the  shipper,  and  to 
Impair  the  effect  of  a  FedanU  law  which 
haa  been  enacted  under  the  ConBtltutional 
power  of  CongTflBS  over  the  nibject. 

To  require  the  ramoTal  or  destruction  be- 
fore the  goods  are  sold  of  the  evidence  which 
CoDEresB  baa  bj  the  food  and  drugi  act,  as 
we  shall  see,  provided  may  be  ezamined  to 
determiae  the  compliance  or  Qoneomplianeo 
with  the  regulations  of  the  Federal  law,  ia 
beyond  the  power  of  the  state.  The  Wii- 
Gonsin  act  which  permits  the  a&le  of  arti- 
clea  subject  to  the  regulations  of  inteTstata 
commerce  only  upon  condition  that  tbej  con- 
tain the  exclusive  labels  required  by  tha 
•tatutc  is  an  aot  in  azcess  of  its  legitimate 

It  is  insisted,  however,  that,  since  at  the 
time  when  the  state  act  undertook  to  regu- 
late the  branding  of  these  goods,  namely, 
when  in  the  poaseaslon  of  the  plaintiffs  Id 
error,  and  held  upon  their  shelves  for  sale, 
the  cans  had  been  removed  from  the  boxes 
in  which  they  were  shipped  In  interstate 
commerce,  they  had  therefore  passed  be- 
yond the  Jurisdiction  of  Congress,  and  their 
regulation  was  exclusively  a  matter  for 
state  legislation.  This  assertion  Is  based 
upon  the  original-package  doctrine,  as  it  is 
said  to  have  been  laid  down  in  the  former 
decisions  in  this  court  The  term  "original 
package"  had  its  origin  in  Brown  t.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  078,  in  which 
this  court  had  to  consider  the  extent  of  the 
protection  given  under  Federal  authority 
to  articles  imported  into  this  country  from 
abroad  for  sale,  and  it  was  there  held  that 
(p.  441): 

"When  the  Importer  has  so  acted  upon 
the  thing  imported  that  it  has  become  In- 
corporated and  mixed  up  with  the  mass  of 
property  in  the  country,  it  haa,  perhaps, 
lost  its  distinctive  character  a«  an  import, 
and  has  become  subject  to  the  taxing  power 
of  the  state;  but  while  remaining  the  prop- 
arty  of  the  importer,  in  his  warehouse,  in 
nthe  original  form  or   package  in  which   it 

•  was  imported,  a  tax  upon  it  b  too  plainly 
a  duty  on  imports  to  escape  th«  prohibi- 
tion in  the  Constitution," 

That  doctrine  has  been  many  times  applied 
In  the  decisions  of  this  court  in  defining 
tha  line  of  demarcation  wbleh  shall  separate 
tha  Federal  from  the  stata  authority  where 
the  Mvereign  power  of  the  nation  or  state 
is  involved  In  dealing  with  property.  And 
whera  it  has  been  found  necessary  to  decide 
tht  boundary  of  Federal  authority,  it  has 
been  generally  held  that,  whers  goods  pro- 
pared  and  packed  for  shipment  in  interstate 
commerce  are  transported  in  such  com- 
merce, and  delivered  to  tha  erasigne^  and 


the  package  by  him  separated  into  Its  eom- 
ponent  parts,  the  power  of  Federal  regula- 
tion haa  ceased  and  that  of  the  state  may 
be  asserted.  Some  of  tiie  casea  la  whidt 
this  doctrine  has  been  considered  will  be 
found  In  the  margin,!  In  the  view,  how- 
ever, which  we  take  of  this  case^  it  is  un- 
necessary to  enter  upon  any  extended  con- 
sideration of  the  nature  and  scope  of  the 
principles  involved  in  determining  what  la 
an  original  padcage.  For,  as  we  have  said, 
keeping  within  its  Constitutional  limita- 
tions of  authority.  Congress  may  determine 
for  Itself  the  character  of  the  means  neces- 
sary to  make  its  purpose  effectual,  in  pre- 
venting the  shipment  In  Inteistate  com- 
merce of  articles  of  a  harmful  character, 
and  to  this  end  may  provide  tha  means  of 
Inspection,  examination,  and  seizure  neces- 
sary to  enforce  the  prohibitions  of  the  act, 
and  when  g  2  haa  been  violated,  the  Federal 
authority.  In  enforcing  either  j  2  or  g  10, 
may  follow  the  adulterated  or  mlsbranded„ 
article  at  least  to  the  shelf  of  the  importer." 
■Congress,  having  made  adulterated  and* 
misbranded  articles  oontraband  of  inter- 
state commerce.  In  the  manner  we  have  al- 
ready pointed  out,  provides  in  S  IC  of  the 
act  that  such  articles  may  be  proceeded 
against  and  seised  tor  conflecation  and  con- 
demnation while  being  transported  from  one 
state,  territory,  district,  or  Insular  posses- 
sion to  another  for  sale,  or,  having  been 
transported,  remaining  "unloaded,  unaold, 
or  in  original  Dnhroken  packHgea,"  and  tha 
BUbaequent  provisions  of  tha  aeeUon  regu- 
late the  disposition  of  the  aitiolea  seized. 
To  make  the  provisions  of  the  act  effectual. 
Congress  has  provided  not  (miy  for  the  seii- 
ure  of  the  goonla  while  being  actually  trans- 
ported in  interstate  conuneroe,  hut  has  also 
provided  for  such  seirure  after  snob  trans- 
portation and  while  the  goods  remain  "un- 
loaded,   unsold,    or    in   original    unbroken 

tLeisy  v.  Hardin,  13£  U.  8.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Bep.  3S,  10  Sup.  Ct. 
Rep.  681;  Rhodes  v.  Iowa,  170  U.  S.  412, 
424,  42  L.  ed.  1088,  lOBS,  IS  Sup.  Ct.  Rep. 
664;  Schollenberger  v.  Pennsylvania,  171 
U.  8.  1,  19  et  seq.,  43  L.  ed.  49,  GS,  IS  Sup. 
Ct.  Rep.  7B7;  May  v.  New  Orleans,  ITS  U. 


L.  ed.  224,  21  Sap.  Ot.  Rep.  1S2;  American 
Steel  ft  Wire  Co.  v.  Speed,  192  U.  &  GOO, 
fiI9,  et  seq„  48  L.  ed.  S38,  646,  24  Bup.  Ct. 
Rep.  365;  Cook  v.  Marshall  County,  1S6  U. 
S.  261,  49  L.  ed.  471,  26  Sup.  Ct.  Rep.  233; 
HCTman  v.  Southern  R.  Co.  203  U.  8.  270, 
278,  SI  L.  ed.  178,  ISO,  27  Sup.  CL  Rep. 
104,  7  Ann.  Cas.  IISO;  SaTsge  v.  Joaica,  22B 
U.  B.  501,  B20,  H  li.  ad.  1182,  llt9,  tt  Sop. 
Ct  Rep.  Tl«[  Puxiif  Sxtraet  ft  TmOe  On.  t. 
Lynch,  226  U.  d.  192,  200,  07  I*  ed.  — ,38 
Sup.  Ct  Rep.  44. 
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ptckagea."  Tbe  opportuait;  for  Inepectii 
«n  rout«  ma;  be  verjr  inadequnt*.  Th«  real 
opportunity  t>(  gDvenuneut  inspection  may 
enly  arise  wben,  «•  In  tli*  present  case,  the 
goods  ai  packed  haTe  been  removed  from 
the  outside  box  in  nhich  thej  were  shipped, 
and  remain,  aa  the  act  provides,  "unsold." 
It  is  enough,  bj  the  terms  of  the  act,  if  the 
articles  are  untold,  wbetber  in  original 
packages  or  not.  BearSng  in  mind  the 
aatliorit;  of  Congress  to  make  efllcient  regu- 
lations to  keep  impure  or  misbranded  arti- 
elea  out  of  tbe  channels  of  Interstate  com- 
merce, we  think  the  proTisious  of  g  10  are 
clcariy  within  Its  power.  Indeed  it  seems 
evident  that  tlicy  are  measures  essential  to 
the  aecomplishnient  of  the  purpose  for  whieh 
the  act  was  Intended. 

The  doctrine  of  original  package  bAd  its 
•rigin  in  the  opinion  of  Chief  Justice  Mar- 
aball  in  Brown  v.  Maryland,  already  re- 
ferred to.  It  was  Intended  to  protect  the 
Importer  in  the  right  to  aell  the  imported 
goods  which  was  the  real  object  and  pur- 
pose of  importation.  To  determine  the  Ume 
when  an  article  passes  out  of  the  Interstate 
Stlnto  state  jurisdiction  for  the  purpose  of 
7taxatian  is  entirely* different  from  decid- 
ing when  an  article  which  haa  violated 
a  Federal  prohibition  becomes  immune.  The 
doctrine  was  not  intended  to  limit  the  right 
of  Congress,  now  asserted,  to  keep  the  chan- 
nels of  interstate  commerce  free  from  the 
earrtage  of  injurious  or  fraudulently  brand- 
«d  articles,  and  to  choose  appropriate  means 
to  that  end.  The  l^slative  meann  pro- 
vided in  the  Federal  law  for  ita  own  en- 
forcement may  not  be  thwarted  by  state 
legislation  havin);  a  direct  eSect  to  Impair 
the  efficient  exerciBC  of  eueb  means. 

For  the  reasons  stated,  the  statute  of 
Wisconsin,  in  forbidding  all  labels  other 
than  the  one  it  prescribed,  is  invalid,  and  it 
follows  that  the  judgments  of  the  state  court 
affirming  the  convictions  of  the  plaintiffs  in 
error  for  selling  the  articles  in  question 
without  the  exclusive  brand  required  by  the 
•tat«  must  be  reversed,  and  the  cases  are 
remanded  to  the  state  court  for  further  pro- 
eaedingi  not  Ineoasistent  with  tbia  ofdnion. 


(in  V.  i.  m» 

CHICAGO.    BUKLINOTOH,    *    QUIKCT 

RAILROAD  COUFANV,  Plff.  Id  Brr., 

WILBUR  L  CRAM. 

ClBKlElB  (I  204*)— Pouoi  Power— Rbo- 
[II.ATIIIO  CABBiiBa  or  Lira  Stook. 
I,  A  limitation  of  the  time  for  the  trans- 
portation of  live  stock  l^  eommon  carriers 
■nay  be  Imposed  by  a  stale  legislature,  as  is 
6oat  by  Neb.  Laws  19(XS,  chap.  lOT,  p.  006. 
psseed  tn  the  power  of  tbe  State  to  regulate 


the  conduct  of  the  carriers  in  the  perfom^ 
anea  of  their  duties  to  the  public. 

[Bd.  Note.— For  other  csaaa.  s«e  Carrlsn, 
Cant.  Dls.  I  tXl;    Dec.  Dig.  |  IH.1 

Cakbiibs  a  2*) — Co Niri'iT uTiONAi.  Lav  (| 

303*)— FtxiKO    Liquidated    Dauaob^- 

Dme  Pbocess  of  lliw. 

2.  Fixinx  tbe  damages  for  culpable  vio- 
lations of  Neb.  Laws  190C,  chap.  107,  p. 
600,  whieh  Impose  a  limitation  of  the  time 
for  the  transportation  of  live  stock  by  etaa- 
mon  carriera,  at  910  for  each  car  for  every 
bour  by  which  the  time  of  transportation 
exceeds  the  statutory  limit,  is  not  such  » 
legislative  usurpation  of  judicial  functions 
as  renders  the  statute  repugnant  to  the 
due  process  of  law  clause  of  U.  S.  Const- 
14th  Amend.,  where  the  highest  court  la 
the  state  holds  that  the  statute  iropoaei 
only  compensatory  damages,  flzing  them  at 
»  sum  eertaia  because  of  tbe  diffleulty  of 
the  ascertainment  of  the  actual  damogee 
suffered. 

[EM.  Note.— For  other  can*,  see  Cairlers, 
C«nL  Dlr  II  i,  S;  Sac.  Dig.  |  Z  ;•  ConsUtuClon- 
sl  L«w,  CMit.  Dls-  II  sastt;    Dkl  Die.  I  lOS.*] 

CoNSTiTUTionAi.  Law  (|  118*)  —  Impatb- 
INQ  Contract  Obmoatioks— Law  to»- 
ISTIRO  AT  Date  or  Coktkaot. 
S.  A  state  statute  cannot  be  said  uncoa- 


isa.  NotB— For  other  cosea,  il 

Law,  Cast.  Dig.  ])  lli-113,  m:    Dm.  DI(.  |  111.'] 


IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Nebraska  to  review  a  judgment 
which  modified,  and,  as  modified,  affirmed, 
a  Judgment  of  the  District  Court  of  Gar- 
fleld  County,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  to  recover  for  violations  of 
a  state  statute  imposing  a  limitation  of  tba 
time   for    transportation   of   live   stock   by 
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Bee  same  case  below,  M  Neb.  007,  20 
L.H.A.(NJ3.}  1022,  122  N.  W.  31;  on  re- 
hearing, 8B  Neb.  eaS,  2S  L.R.A.(N.S.)  102S, 
123  N.  W.  1015,  19  Ann.  Cos.  170. 

Statement  by  Mr.  Justice  HaKenns:  h 
'The  state  erf  Nebraska  enacted  a  law  re-t* 
quiring  railroads  conveying  live  stock  to 
convey  ths  ume  at  %  rate  of  speed  so  that 
the  time  consumed  in  a  journey  frnn  the 
initial  point  of  receiving  the  stock  to  the 
point  of  feeding  or  doAlnation  should  not 
exceed  one  hour  for  each  IS  miles  traTel, 
including  the  time  of  stops  at  stations  or 
other  points.  It  Is  provided  that  where  ths 
initial  point  is  not  a  division  st«tlon,  and 
on  all  branch  lines  not  axoeeding  ISS  miles 
in  length,  the  rate  of  speed  shall  bs  such 
that  not  more  than  one  hour  shall  be  eoo- 

D*e.  M  Am.  Dlfs.  U07  ta  data,  A  Rap'r  Indaxea 
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sumed  In  trftTening  Mch  18  iuUm  •£  the 
diBtftnce,  includiog  atopi  vt  atationi  or 
oth«r  pointa,  from  tha  initial  point  to  ths 
firat  diviiion  atation  or  over  aaid  branehai. 
Tlie  time  conaiuned  In  picking  up  and  aet- 
ting  out,  loa^iiiig  or  unloading  atock  at  Bt»- 
Uohb,  atmll  not  ba  included  In  tha  tim«  re- 
quired. 

It  is  further  provided  that  upon  branch 
linea  not  exceeding  18S  milea  In  langth,  live 
•toek  of  leaa  than  ais  ckra  in  one  conaign- 
ment,  the  railroad  company  ma;  deaignata 
three  daya  in  each  mek  aa  atoek-ahipping 
daya,  and  publish  and  make  publle  tbe  days 
so  dealgnated.  After  notice  of  ten  daya  of 
the  days  selected  and  designated,  the  ached- 
ale  provided  in  the  act  shall  only  applj  to 
such  stock-shipping  days.  It  Is  provided 
tliat  a  carrier  "violating  any  provisions  ol 
tb*  act  aball  pay  to  the  oivner  of  aueh  live 
■tock  the  sum  of  |10  for  each  hour  for 
each  an  it  eztenda  or  prolonga  tha  Ume  of 
trsnsportatioii  heyond  the  peri«d  here  lim- 
ited as  liquidated  damagea,  to  ba  recovered 
in  an  ordinary  action,  as  other  debts  are 
icoovered."  The  act  was  approved  March 
80,  1005.  Nebraska  Geasion  l4wa  1S05, 
chaps.  107,  606. 

Defendant  In  error  brought  an  action 
agunat  plaintiff  in  error  in  the  district 
court  of  Oarfield  county,  for  the  aui 
fl,T70,  being  the  aggregate  of  twenty-five 
{tvioUtions  of  tbe  act  for  stock  delivered  to 
'the  railroad  July  U,*190S,  and  subsequent 
datea,  for  transportation  in  full  cailoada, 
each  violation  being  made  a  cause  of  action, 
the  amount  of  each  vat7ing  with  the  time 
of  prolongation  of  tlie  transportation  of  tha 
■tock. 

There  was  alleged  in  the  eause  of  action 
no  ground  of  recovery  other  than  the  stat- 
ute and  tha  delay  in  the  transportation  ol 
the  stock.  In  other  words,  the  time  con- 
sumed In  tlie  trans  portat  ion  of  the  atock, 
such  time  l>eiDg  given  and  alleged  to  be 
"longer  than  permitted  by  the  statutes  of 
Nebraska,  to  the  damage  of  the  plaintiff 
.    .    .    .    as  provided  for  by  statutes." 

A  demurrer  was  filed  to  the  petit !i 
charging  that  the  statute  violated  the  due 
proeesB  and  equality  clauses  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  SUtes;  that  the  plaintiff  (defend- 
ant in  error)  aought  "to  recover  property 
or  money  from  the  defendant  without  its 
oonseut  and  for  the  private  uSe  of  the 
plaintiff,  without  eompensaUon,  and  which 
recovery,  if  had,  wonld  amount  to  eonflsca- 
tion  of  the  praperty  of  the  defendant,  in 
violation  of  the  ptoviaions  of  article  14  of 
thq  Amendments  of  tha  Constitution  of  the 
Unit«d  States;  that  the  raeovery,  if  per- 
mitted, would  be  ths  recovery  of  a  paal^ 
Bnder  as  kct  of  tbe  lagU^tnia  which  i* 


penal  in  Its  character,  and  was  not  such  t 
right  as  ths  plaintiff  could  have  or  enf  ores^ 
in  violation  of  |  6,  arL  8,  of  the  Conatitn- 
tion  of  Nebraska." 

The  demurrer  was  overruled  and  the  de- 
fendant answered,  alleging  the  following: 
The  shipments  were  duty  and  properly  made 
without  unnecesaaiy  delay,  and  the  con- 
signments carried  were  each  and  all  duly 
delivered  to  the  consignee  in  accordaneo 
with  tbe  eontraeta  made  for  tbe  shipment 
of  the  stock,  and  without  any  fault  or  n^ 
ligence  on  the  part  of  the  defendant  com- 
pany. 

A  written  contract  for  each  shipment  was 
duly  msde  and  entered  into  by  plaintiff 
and  defendant,  fay  which  it  was  eontractedfj, 
and  agreed  that  the  shipments  would*not  be* 
carried  within  any  specified  time,  nor  tm 
arrive  at  destination  for  any  putieular 
market. 

The  damages  aought  to  ba  recovered  srs 
in  reality  a  penalty  or  forfeiture,  and  that 
a  recovery  by  plaintiff  would  be  In  violation, 
of  the  due  process  and  equal  protection 
clauses  of  tha  14tb  Amendment  of  the  Coa- 
stitution  of  the  United  States. 

The  plaintiff's  eause  of  action  ia  for  the 
recovery  of  a  penally  sought  to  be  imposed 
upon  the  defendant  contrary  to  the  provi- 
sions of  article  8,  |  S,  of  the  ConstituUoii' 
of  Nebraska,  and  plaintiff  had  no  right  W 
authority  under  tbe  law  to  prosecute  tbs- 
action,  or  to  recovery  therein. 

An  amended  answer  was  filed  which  n- 
posted  the  above,  and  alleged  that  tike  stock 
was  accepted  and  carried  according  to  the 
lawB,  rulea,  and  usages  that  regulated  and 
governed  common  carriers,  and  in  accord- 
ance with  the  achedulea  for  the  movomsnt  vt 
trains,  as  sstabliabed  and  in  force  at  tha 
times  ths  shipments  were  made.  The  line 
of  the  defendant's  railroad  waa  alleged,  the 
manner  of  conducting  its  business,  the  times- 
of  receiving  the  various  shipmeots,  their 
arrival  at  pftrtieular  atationa  and  at  desU* 

A   replication  was   filed  to  the  answeft. 

denying  its  allegstionSi 

The  case  waa  tried  by  ths  eourt  without 
a  jury,  and  judgment  was  rendered  for 
plaintiff  in  the  sum  of  (1,640  and  costs. 

The  Bupteme  eourt  decided  that  ths  judg- 
ment waa  exceaaive  ia  tbe  amounta  of  tZSO- 
and  9170,  and  thoaa  anms,  in  aeoordanee 
with  tbe  order  of  the  court,  were  remitted 
by  tbe  plaintiff,  and  with  thoae  reductions- 
ths  judgment  waa  affirmed.  84  Neb.  007, 
26  I..B.A.(N.8.)  lose,  1£B  N.  W.  31,  W- 
Neb.  686,  Ee  L.B.A.{N.B.)  1029,  1£3  N. 
W.  1MB,  19  Ann.  Gas.  170. 

Heasrs.  Halleok  F.  Koee,  John  F.  Stents 
and  James  E.  Kelby  tat  plaintiff  in  sn«c.  \ 
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■    *Hr.  Jii8tii»  HcKenna  delivered  the  opin- 
loQ  of  tbe  court,  ^ter  atftting  the  e«ie  a* 

The  ewe  U  h?r«  in  a.  iimple  Mpect  Ther* 
-WM  no  attempt  made  to  explain  or  jmtifj 
the  delays  in  the  ebipmenta,  and  any  at- 
tack CD  the  etatute  on  the  ground  that  it 
inciudea  delaje  reeulting  from  the  act  of 
■Ood,  or  eaiiBe  over  wbfcli  the  carrier!  have 
no  control,  ie  precluded  bj  the  eonetruc- 
-tion  put  upon  tbe  act  bj  the  inpreme  court 
-of  the  etate. 

The  only  proposition,  then,  which  li  pre- 
■ented,  ie  whether  the  etatute  ii  beyond  tbe 
power  of  government,  and  therefore  offende 
ihe  14th  Amendment  of  the  Constitution  of 
the  United  States  by  depriving  plaintiff  in 
-error  of  its  property  without  due  process  of 
law. 

This  is  contended  upon  two  grounds:  1. 
That  statute,  as  considered  by  the  supieme 
court  of  the  state,  is  a  leglsIatiTe  determi- 
nation of  the  quantum  of  damages  arising 
from  a  breach  of  a  private  contract  for  the 
shipment  of  live  stock,  and  a  legislative 
detertninstion  of  damages  wholly  distinct 
.and  apart  from  the  Exercise  of  police  power, 
and  not  a  punitive  measure  to  enforce  com- 
pliance with  tbe  commands  of  the  statute, 
2.  The  statute,  tieing  declared  of  such  char- 
acter, is  "a  usurpation  of  functions  which 
are  exclusively  judicial,  contrary  to  the 
taw  of  the  land,"  and  repugnant  to  the 
proTisions  of  the  14th  Amendment 

It  is  tbe  concessiau  of  tbe  contentions 
that  had  the  statute  been  considered  by  the 
3  supreme  court  a  police  regulation,  the  ob- 
->  jection  made  to  it  would  be  without  "founda- 
tion. But,  meeting  the  effect  of  tbe  conces- 
sion, plaintiff  in  error  asserts  that  if  tbe 
court  hod  so  ruled,  defendant  in  error  would 
have  had  no  right  of  action,  because,  under 
I  6,  article  S,  of  the  Constitution  of  tbe 
state,  all  penalties  must  be  appropristed  to 
the  use  and  support  of  the  common  schools. 

The  court  found  no  conflict  between  the 
law  and  the  Constitution  of  the  state.  Sec- 
tion S,  article  S,  however,  was  not  discussed 
in  any  of  the  opinions.  Other  provisions 
of  tbe  ConsUtution  were  considered  and  the 
contentions  based  on  them  decided  to  be 
nntenable.  The  omission  Is  not  Important 
to  our  inquiry,  and  we  shall  assume,  ss 
-plaintiff  in  error  contends,  that  the  court 
T^mrded  the  statute  as  giving  compensa- 
tion for  damages  for  injuries  suffered,  rstb- 
er  than  penalties  for  omission  of  duties 
prescribed.  It  does  not  follow,  however, 
that  the  court  decided  that  tbe  statute  was 
not  passed  in  exercise  of  the  power  of  the 
•state  t«  regulate  the  conduct  of  the  carriers 


in  the  performance  of  their  duties  to  tbs 
public  Tbe  opinion  of  the  court  maJces  the 
contrary  manifest.  Tbe  court  said:  "In 
the  instant  case  the  enforcement  of  the  law, 
as  we  view  the  record,  will  not  deprive  de- 
fendant of  any  constitutional  guaranty, 
state  or  natlonaL  Defendant's  property  is 
affected  by  a  public  lutereati  having  devoted 
that  property  to  a  use  in  which  the  publie 
have  an  interest,  it  must,  to  the  limit  of 
the  interest  thus  acquired  by  the  public, 
submit  to  tbe  control  of  such  property  for 
tbe  publie  good.  .  .  .  The  public  is  in- 
terested not  only  in  being  permitted  to  have 
its  property  transported  for  a  reasonable 
compensation,  but  also  In  having  that  prop- 
erty, especially  if  subject  to  rapid  depreda- 
tion, transported  with  reasonable  prompt- 
ness and  care.  .  .  .  It  Is  a  matter  of 
common  knowledge  that  live  stock  confined 
in  a  freight  car  deteriorates  In  condition, 
and  that  if  the  animals  are  to  be  placed  on 
market  within  a  short  time  of  the  termina- 
tion of  the  transportation,  the  depreciations 
is  not  confined  to  a'ahrinkage  in  weight,  but* 
to  many  otber  factors  difGcult  to  prove,  but 
actually  existing,  and  seriously  affecting  the 
market  value  of  said  property.  As  the  dam- 
age accruing  from  tiie  protrscted  conSn»- 
ment  of  stock  Is  difficult  to  provs  with  rea- 
sonable exactitude,  and  yet  always  exists, 
the  legislature  has  the  power  to  provide  for 
liquidated  damages.  Such  legislation  is  not 
unsound  in  principle  and  has  been  upheld  in 
many  courts."  [S4  Neb.  611,  26  LJt.A. 
(N.8.)  1022,  122  N.W,  SI.) 

The  court,  in  illustration  of  its  views  and 
tbe  quality  of  the  statute,  compared  it  to 
g  4966  of  tbs  Revised  Statutes  of  tbe  United 
SUtea  (U.  S.  Comp.  Stat.  ISOl,  p-  341S), 
which  provides  for  a  liability  of  CIOO  for 
the  first  iTifringing  performance  of  a  eoj^- 
rlghted  dramatic  piece,  and  (SO  for  the  seo- 
ond  performance,  as,  the  court  said,  "a  rea- 
sonable liquidation  of  damages  which  th* 
proprietor  had  suffered  from  the  nrongfnl 
acb)  of  the  defendant." 

The  court  also  adduced  two  examples 
from  statutes  of  the  state,  sustained  by  deci- 
sions, in  both  of  which  (GO  was  given  aa 
liquidated  damagw;  in  one,  against  an  of- 
ffoer  tor  collecting  a  fee  greater  than  al- 
lowed by  law;  in  the  other,  against  a  mort- 
gage* for  falling  to  release  a  chattel  mort- 
gage; and  ISOO  against  an  officer  for  re- 
arresting a  person  after  hie  discbarge  on 
habeas  corpus. 

Answering  tbe  objection  that  tbe  legisla- 
ture might  subject  an  occupant  of  a  publie 
office  to  damages  for  particular  unlawful 
acts,  and  not  have  such  power  over  others, 
the  court  said  that  the  reason  applied  u 
vrell  to  "like  provisions  in  ttatutas  passed 
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to  regulate  public  eurltn  in  tha  tranB&ctioii 
of  their  bnunesa." 

It  is  cleiir  from  the  ezcerpte  from  th* 
Opinion  of  the  court  thai  it  conaiderad  the 
■t&tnte  aa  p*Baed  to  regulate  public  car- 
riers, and  to  give  damages  against  them  for 
the  omisgion  of  the  duties  prescribed  bj  it, 
9  which,  though  existing,  could  not  be  exactly 
*  eetimated  or  proved.  The'eourt,  therefore, 
only  announced  and  applied  the  principle  of 
liquidated  damages.  It  vould  seem,  too, 
by  the  examples  it  adduced  from  other  stat- 
utes of  the  state,  to  reject  the  view  asserted 
by  plaintiff  in  error,  that  even  if  the  statute 
be  r^arded  aa  imposing  penalties  upon  the 
carriers,  it  was  thereby  made  to  conflict 
with  g  6,  article  8,  of  the  state  Constitu- 
tion, and  could  not  be  made  payable  to  the 
party  injured.  This  was  declared  in  Clear- 
water Bank  v.  Kurkooski,  46  Neb.  1,  63 
N.  W.  133,  and  sums  provided  to  be  re- 
covered by  other  statutes  were  decided  in 
other  eases  to  be  in  the  nature  of  penalties. 
Graham  v.  Kibble,  S  Neb.  184,  2  N.  W.  455; 
PhfflQix  Ins.  Co.  v.  Bohman,  28  Neb.  251, 
44  N.  W.  HI;  Phcenix  Ins.  Co.  v.  MoEvony, 
62  Neb.  see,  72  N.  W.  056;  Deering  v.  Mil- 
ler, 38  Neb.  B5S,  SO  N.  W.  1056.  Tbesc 
eases  are  distinguishable  from  those  cited 
by  plaintiff  in  error  in  which  the  court  dis- 
approved a  etatute  which  purported  to  give 
double  damages,  and  the  court,  in  the  case 
at  bar,  explicitly  distinguished  them  from 
cases  in  which  liquidated  damages  were  pro- 
vided for.  In  other  words,  the  court  de- 
cided that  the  statute  imposed  only  com- 
pensatory damages,  fixing  them  at  a  sum 
certain  because  of  the  difficulty  "ol  the  as- 
certainment of  the  actual  damages  suffered 
by  the  aggrieved  person." 

We  need  not  extend  the  discussion.  We 
repeat,  the  case  is  here  in  a  simple  aspect. 
Two  propositions  only  are  involved:  (1) 
the  power  of  the  legislature  to  impose  a 
limitation  of  the  time  for  the  transportation 
of  live  stocic;  (2)  to  provide  a  definite  meas- 
ure of  damages  which  may  be  diOicult  to 
estimate  or  prove.  It  is  too  late  in  the  day 
to  deny  the  possession  of  the  first  power, 
and  we  think  the  other  is  as  fully  estab- 
lished, and  that  the  statute  was  enacted  to 
meet  conditions  which  bad  arisen  from  the 
conduct  of  carriers,  and  which,  in  the  judg- 
ment of  the  legislature,  demanded  a  remedy. 
And  the  court  confined  the  act  strictly  to 
culpable  violation  of  its  requirements.  To 
gtba  plea  of  extra  expense  which  might  be 
■  incurred  by'obedienee  to  the  statute,  the 
court  said  it  could  be  eompena&ted  by  extra 

The  contention  Is  made  that  the  statute 
Impairs  the  obligation  of  the  eontracta 
which  existed  between  plaintiff  in  error  and 
defendant  In  errorj  but  that  eontention  was 


not  made  in  the  eonrt  below  and  cannoi 
therefore  be  made  here.  Beaidea,  tbwa  i* 
no  evidence  of  the  contracts  in  the  record. 
Contract*  were  pleaded,  and  there  appean 
to  have  been  aome  attempt  to  introduoa 
them  in  evidence,  but  unsucceasfully,  and 
they  were  stricken  from  the  bill  of  eZMp- 
tions.  But,  assuming  the  oontraete  mi^ 
be  eonaidered  on  this  record,  a  complete  an- 
swer to  the  contention  that  the  statute  im- 
pairs tbeii  obligation  is,  they  were  mad* 
subsequently  to  the  statute,  and  therefor* 
are  subject  to  it. 
Judgment  affirmed. 


aSB  V.  8.  «■) 

CmCAGO,    BURLINGTON,  &      QUINOT 

RAILROAD  COMPANY,  Plfl.  in  Err, 


JAMES  M.  KYLE. 


IN  ERROR  to  the  Supreme  Court  of  tb* 
State  of  Nebraska  to  review  a  judgment 
which  afflrmed  a  judgment  of  the  District 
Court  of  Merrick  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  to  recover 
for  violations  of  a  state  etatute  impoalny 
a  limitation  of  the  time  for  tranaportatioft 
of  live  stock  by  common  carriers.    AfBrnud. 

See  same  case  below,  B4  Neb.  621,  122  N. 
W.  37. 

The  facts  are  stated  in  tha  opinion. 

Messrs.  Hnlleclc  F.  Rose,  John  F.  Stoats 
and  James  E.  Eelby  for  plaintiff  in  error. 

Messrs.  B.  J.  OlomenU  and  S.  H.  Cowaa 
for  defendant  in  error. 


'Mr.  JusUce  HoKenna  delivered  the  opin-> 
ion  of  the  court: 

This  ease  also  involves  the  validity  of  the 
statute  of  Nebraska  which  was  considered  in 
Chicago,  B.  A  Q.  R.  Co.  V.  Cram,  No.  19S 
[228  n.  S.  70,  57  L.  ed.  — .33  Sup.  Ct.  Eep. 
437],  and  was  submitted  at  the  same  time 
with  that  case. 

The  cauae  of  action  was  based  on  tha 
ground  of  prolongation  in  the  transporta- 
tion beyond  the  statutory  schedule  of  five 
cars  of  cattle  from  Palmer,  Nebraska,  to 
South  Omaha,  in  the  same  state,  which  were 
delivered  to  the  railroad  September  6.  1905. 
It  was  alleged  that  the  time  of  transporta- 
tion was  for  a  period  of  nine  hours  "over 
the  time  allowed  by  law  in  that  behalf,"  and 
that   by    failure   to    transport    the   cattle 
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*Vithin  K  reawmable  time  and  withfa  tiie 
time  allowed  1>7  law  for  that  purpcne,"  the 
plaintiff  was  daniftged  In  the  anut  of  $490, 
whicb  was  the  atatutorf  rate  of  $10  per 

Th«  answer  filed  b;  the  railroad  company 
to  the  petition  alleged  that  the  shipment 
was  made  pursuant  to  a  contract  in  writ- 
ing, and  that  the  cattle  were  transported 
and  delivered  as  contracted  for  without  any 
fault  or  negligenoe  on  Its  part.  The  an- 
swer also  denied  the  allegations  of  the  peti- 
tion. A  replication  was  filed  to  the  answer. 
The  ease  waa  tried  to  a  jury,  which  ren- 
dered a  Terdict  for  Kyle,  upon  which  judg- 
ment was  entered.  It  was  affirmed  by  the 
supreme  court  of  the  state  for  the  reasons 
■tated  by  the  court  in  Cram's  Case. 

The  case  was  submitted  to  the  jury  upon 
the  evidence  of  the  plaintiff,  the  railroad 
company  offering  no  testimony.  There  was 
so  proof  that  there  was  actual  injury  or 
damage  done  to  the  shipper  by  the  alleged 
delay  in  transportation.  The  statute  was 
the  sole  basis  of  the  claim  in  the  suit.  The 
eourt  instructed  the  jury  that  If  the  time 
exceeded  that  provided  for  by  the  statute 
i-  under  the  conditions  expressed  by  the  stat- 
■  nt«,  tbey  should  find  for  the*eomplainant; 
otherwise,  for  the  defendant.  The  railroad 
oompsny  requested  explicit  instructions 
against  the  recovery  by  the  plaintiff  of  any 

The  eontentioiis  are  the  same  as  In 
Cram's  Case,  and  upon  the  authority  of  Its 
decision  the  judgment  In  this  ease  is  af- 

(m  u.  s.  a.) 

UBTSOPOLIS   THEATER   OOMPANT  at 

al.,   PUTS,   in  Err., 


ConsTiTDnoHAi.  Law  (|  230*)~LiCEirBxa 

<|  7*>— Eqcai.  PsoTECTioN  or  vox  Laws 

-^XimncATiOH— LiCMBS  Taxxa. 

Qmdlng  a  municlnal  license  fee  for  thea- 

-fars  according   to  the   price   asked  tor  the 

faighest  priced  seats  otner  than   box  seats, 

rather  tlian  according  to  revenue,  is  not 

so  palpably  arbitrary  as  to  offend  against 

the  guaranty  of  U.  S.  Const.,  14th  Amend., 

of  the  equal   protection  of  the  laws. 

fSd.  Nota.— For  other  oasM,  ■••  OansdtatloDal 
Law,  Cf nt.  DlR.  i  SST :  Dm.  DIs.  I  310^  LUansM, 
CviL  T»g.  n  T-U,  U:    Dm.  DU.  I  T.*l 


[No.    181.] 


JN  XRSOB  to  tbs  Supreme  Conri  of  the 
Btate  of  Dlinols  to  review  a  decree  which 
1  ft  decree  of  the  Circnit  Court  of 


Cook  County,  In  that  state,  enjoining  the 
enforcement  of  a  municipal  lioense  tax,  and 
remanded  the  case,  with  directions  to  sus- 
tain the  demurrer  and  dismiss  the  biU.    Af- 


E.  69T. 

Statement  by  Mr.  Justice  HoKenna:        g 
*B1I1    in    equity    brought    in    the    circnit* 
court  of  Cook  county,  state  of  Illinois,  to 
restrain  the  enforcement  of  a  certain  or- 
dinance of  the  city  of  Chicago,  requiring 
licenses  for  placea  of  amusement.    The  or- 
dinance divides  the  places  of  amusement  in- 
to twenty-one  alaascs.    The  entertainmeuta 
offered    by    complainants    fall    within    the 
first  class,  which  Is  defined  as  "all  enter- 
tainmenta  of  a  theatrical,  dramatic,  vaude- 
ville,   variety,    or    spectacular    character." 
The  license  fee  is  graded  according  to  the 
price  of  admission,  exclusive  of  box  seats, 
as    follows:     If   «1    or   more,   the    fee   Itg 
tl,0OO;  if  it  exceeds  SO  eenti.'but  is  less* 
than  (1,  $400;  if  it  exceeds  30  cents,  hut  is 
leas  than  GO  cents,  $300;   if  it  exceeds  20 
cents,  but  not  more  than  30  cents,  $2S0j 
if  it  does  not  exceed  20  cents,  C200. 

The  fonndation  of  the  bill  is  that  the  or- 
dinance, in  so  far  as  it  charges  an  annual 
licenBC  fee  of  $1,000  upon  theaters  charging 
$1  or  more  for  any  seat,  exclusive  of  box 
Bests,  violates  the  Mtb  Amendment  of  the 
Constitution  of  the  United  States. 

The  city  filed  a  demurrer  to  the  bill, 
which  was  overruled,  and,  the  city  de- 
clining to  plead  further,  a  decree  was  en- 
tered, enjoining  the  enforcement  of  {  104 
of  the  ordinance.  The  decree  waa  reversed 
by  the  supreme  court  of  the  state,  and  the 
cose  remanded,  with  directions  to  sustain 
the  demurrer  and  dismiss  the  bill.  This 
writ  of  error  was  then  sued  out. 

The  bill  describes  the  complainants  aa 
persons,  firms,  or  eorporaticns,  and  describea 
the  theaters  conducted  by  each  of  them  aa 
follows:  The  Colonial  theater,  capacity  1, 
4B2  seats;  UcVIclcer's  theater,  1,868  seats) 
Illinois  theater,  1,24V  seats;  Powers'!  thea- 
ter, 1,115  seats;  Studebalcer  theater,  1,350 
seats;  Cort  theater,  9S2  seats;  Grand  Opera 
House,  1,379  seats;  Great  Northern  theater, 
1,205  seats;  LsSalle  theater,  TTO  seatoi 
Princess  theater,  050  seats;  Chicago  Opera 
Rouse,  1,434  seats;' Olympic  theater,  1,532 
seats;  Garrick  theater,  1,269  seats;  Whitney 
Opera  House,  708  seats. 

The  following  are  the  other  pertinent 
facts:  The  theaters  cannot,  under  the  or- 
dinance, accommodate  or  grant  admission  to 
any  number  of  person*  in  excess  of  the  num- 
ber of  the  seats. 

There  have  been  givan  and  produced  «l 
the  theaters  respectively,  exoepUng  iit  the 
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Ooit  tIiM.tei,  for  more  thui  two  jean  last 
poft,  and  in  the  Cort  theater  for  more  than 
two  months  Uit  past,  entertainments  and 

?  performances  of  the  various  kinds  described 
in  the  ordinance, 'and  in  some  of  the  thea- 
ters the  price  of  admission  has  not 
exceeded  $1  and  in  others  it  has  not  exceed- 
ed 92.  In  some  the  minimum  price  of  ad- 
mission has  been  50  centa,  and  in  eome  25 
cents.  All  the  theaters,  with  the  exception 
of  one  or  tvo,  have  at  different  times  dur- 
ing the  last  two  7ears  made,  and  intend  in 
the  future  to  make  different  maximum  and 
minimum  prices  of  admission,  dependent  up- 
on the  location  of  seats  and  according  to 
the  cost  of  production,  the  season  of  the 
year,  and  condition  of  business.  It  is  Im- 
possible to  tell  in  advance  the  condition  of 
bnaineas  or  the  character  of  entertainment 
or  the  highest  or  lowest  prices  of  admis- 
aiou.  At  the  present  time  the  highest  price 
to  some  parts  of  each  of  the  theaters  is  $1 
or  over,  and  the  lowest  price  is  much  less. 
There  is  not  now  and  never  has  been  anj 
llxed  ru)e  or  standard  among  theater*  in 
Chicago  a*  to  the  number  of  seats  in  anj 
theater  for  which  an  admission  fee  of  $1  or 
over  is  made.  In  some  of  the  theaters  own- 
ed and  operated  by  complainants,  fmd  in 
■ome  theaters  owned  and  operated  bf  oth- 
ers, there  are  more  seats  sold  for  more 
than  $1  for  a  performance,  than  in  others 
operated  b;  complainanta.  The  gross  reve- 
nue per  performance  of  complainants'  tliea- 
ters  and  other  theaters,  if  all  of  the  seats 
were  occupied,  would  differ  and  varj  accord- 
ing to  the  Beating  capacity  of  the  theaters, 
respectively,  and  also  according  to  the  con- 
ditions prevailing,  including  in  the  condi- 
tions the  charge  made  for  admissioD,  and 
the  different  prices  of  admission  to  different 
parts  of  the  theaters,  there  being  no  thea- 
ters in  Chicago  wherein  the  prices  of 
Admission  to  alt  parts  of  the  theater  are 
Identical  with  tbe  prices  of  admission  charg- 
ed for  the  same  number  of  seats  in  any 
other  theater. 

The  seating  capacity  of  the  largest  thea- 
ter of  complainants  is  1,668,  and  of  the 
smallest  708,  the  gross  revenue  of  the  lat- 
ter being,  when  fully  occupied,  less  than 
Jtl,O0O,  and,  of  the  former  not  more  than 
■  11,500,  Sgurcd  on  the  'basis  of  existing 
prices  of  admission  to  all  parts  of  tbe  thea- 
ter. The  largest  thester  or  place  of  amuse- 
ment in  Chicago  (the  performance  being  of 
the  kind  described  in  the  ordinance,  and  sim- 
ilar to  those  given  by  complainant*)  has  ■ 
seating  capacity  in  excess  of  4,000,  its  high- 
sst  price  of  sjmission  is  |1,  and  during 
many  weeks  of  each  licensed  period  its 
gross  revenue  is  in  excess  of  $4,000;  to 
wit;  tifiOO.  And  tbere  are  other  theaters 
to  whidi  the  highest  price  of  admiasien  is 


lest  than  tl,  performances  in  which  ara  giv- 
en twice  a  day,  thereby  increasing  their 
seating  capacity:  and  the  gross  and  net 
revenue  thereof  is  more  than  twice  that  of 
Bome  of  complainants'  theaters.  Id  many 
other  theaters,  including  those  of  complain- 
ants, charging  more  than  $1  for  admission, 
eight  performances  only  are  given  per  week. 

The  complainants  pay  taxes  upon  their 
buildings  and  personal  property,  and  they 
have  expended  in  excess  of  $10,000  for  tbs- 
purpose  of  producing  and  giving  entertaiD- 
ments  of  tbe  kind  described,  and  in  excess- 
of  $5,000  in  advertising.  The  good  will  end 
buainesi  of  complainants  are  of  great  valuer 
and  if  the  theaters  are  not  permitted  to  con- 
tinue as  places  of  amusement,  a  large  part 
of  tbe  investment  of  complainants  will  be 
destroyed,  and  tbey  win  sufTer  great  and 
irreparable  damage,  and  in  an  amount  which- 
cannot  be  adequately  ascertained  or  com- 
pensated in  an  action  at  law. 

Tbe  business  of  complainants  is  lawful) 
and  their  theaters  bave  been  approved  by 
the  authorities  of  the  city,  and  have  eon- 
formed  in  every  particular  to  the  ordinance 
of  the  city. 

On  December  IT,  1600,  an  ordinance  waa 
passed  which  the  officers  of  the  city  threat- 
ened to  enforce  against  complabianta, 
whereupon  a  suit  was  brought  by  the  latter 
and  others  to  enjoin  the  same,  upon  tbe 
grounds,  among  others,  that  its  provisions 
were  discriminatory.  The  ordinance  in  eon* 
troversy  waa  then  passed. 

There  are  theaters  in  Chicago  other  Uiang 
those  of'eompiainants  with  various  seating* 
capacities  which,  under  the  ordinance  of  De- 
cember 17,  1909,  were  obliged  to  pay  a  li- 
cense fee  of  $1,000,  but  which,  under  the 
ordinance  in  controversy,  are  required  to 
pay  only  $400. 

The  income  obtained  by  theaters  of  the- 
second,  third,  and  fourth  claeses  of  the 
amended  ordinance  is  often  largely  in  excess 
of  the  income  obtained  by  those  of  the  first 
class,  and  tbere  are  and  tor  a  long  time  have 
been  given  entertainments  at  which  latga 
assemblages  of  persons  congregat«  and  to 
which  no  admission  fee  is  charged. 

Complainants  Intend  to  give  entertain- 
ments at  their  theaters  and  bave  refused  to 
pay  the  license  required  by  tbe  ordinance, 
and,  as  such  theaters  are  not  impressed 
with  a  public  nae,  the  city  has  no  right  to 
designate  the  amount  to  be  charged  as  ad- 
mission  thereto. 

Many  causes  of  action  are  threatened 
against  complainants  and  many  of  l^air 
managers  and  officers.   ' 

Theaters  and  places  of  amusement  in 
Chicago  have  paid  a  license  tee  starting  at 
$100,  in  1881,  and  progresaivdy  increasing 
during  certain  periods  to  January  1,  1010, 
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whan  It  WM  flx«d  At  t&OO,  and  caroplsinkntB 
pkid  the  liceoM  fee  exacted  during  the  mt- 
«kl  pariods. 

The  inipectian  tmd  regulation  of  Mm- 
phtinaiita'  tbeatera  do  not  ooit  the  city 
more  thao  S50  per  year. 

The  other  ptovisiana  of  the  bill  set  forth 
in  other  way*  what  ii  alleged  to  be  the 
diBcrininatory  character  of  Uie  ordinance 
arising  from  baaing  the  licente  foe  npon 
the  price  of  admiealon,  and  an  Infringement 
of  the  Conetitution  of  the  atate  of  DUnoia 
and  of  the  United  States  U  ehaiged. 

Meura.  Alfred  S.  AnstrtaD  and  Ler; 
Uajer  for  plaintiff*  in  error. 

Heaira.  Charles  M.  Han  and  Wlltiatu 
H.  Sexton  for  defendants  in  error. 

f  *  Mr.  Juatioa  McKenna  delivend  the  opln- 
k»  of  tlie  court,  after  making  the  above 
■tatanent: 

The  attack  of  coinplainanta  {we  eo  call 
plaintiO'B  in  error)  is  upon  the  claHsiQcation 
of  the  ordinance.  It  ta  contended  Uiat  the 
purpose  of  the  ordinance  ii  to  raise  revenue, 
«nd  that  its  clasaiflcation  has  no  relation 
t«  snch  purpose,  and  therefore  ia  ariiitraril; 
discriminatory,  and  thereby  offends  the  litb 
Amendment  of  the  Constitution  of  the  Unit- 
ed State*.  The  character  ascribed  to  the 
ordinance  bj  the  supreme  court  of  tlie 
•tata  is  not  without  uneert*inty.  But  we 
may  assume,  as  complainants  aasert,  that 
the  court  oonsideTed  the  ordinance  as  a  rev- 
enue measure  only.  The  court  said:  "The 
•rdlnanee    may    be    sustainable    under    the 

?  taxing  power  alone,  withont  reference  to 
)ta*>eaaonablene8s  as  a  regulatory  meosuTe." 
And,  regarding  it  as  a  rerenva  measure, 
eon^ilainants  attack  it  as  unreasonabls  in 
tMslng  its  elaaiflcatioQ  upon  the  price  ol 
«dmlBaion  of  a  particular  theater,  and  not 
i^on  the  revenue  derived  therefrom;  and  to 
Cthibit  the  diaeriminatioa  which  is  asserted 
to  result,  a  comparison  is  made  between  tbe 
aaating  capacity  of  complainants'  theaters 
and  the  number  of  their  performances  with- 
tn  given  periods,  and  the  theaten  of  others 
b  the  same  respects,  and  the  reaulting 
Ksvennea.  But  these  art  accidental  drcum- 
staBcea  and  dependent,  as  the  supreme 
eoort  of  the  atate  said,  apos  the  advantages 
of  the  particular  theater  or  choice  of  its 
owner,  sjid  not  determined  by  the  ordinance. 
It  wiQ  immediately  occur  upon  the  most 
easoal  reflection  that  the  distinction  the 
thsater  itself  makes  is  not  artificial,  and 
most  have  soma  relation  to  the  sueeesa  and 
ultimate  prodt  of  its  business.  In  other 
words,  there  ia  natural  relation  between  the 
pries  of  admission  and  revenue,  some  ad- 
Tantsf^    eartainly,    that    determines    tli« 


ohoiea.  The  distinetton  obtalni  tn  evaij 
large  city  of  tb*  eoontry.  The  resam  for 
it  must  therefor*  be  substantUl;  and 
if  ft  be  so  universal  in  the  practice 
of  the  business,  it  would  seem  not  vm- 
reasonoble  if  It  be  adopted  as  the  basis 
of  governmtntal  aetion.  If  the  action  of 
government  have  such  a  basis  it  can- 
not be  declared  to  be  so  palpably  ar- 
bitrary as  to  be  repugnant  to  the  14th 
Amendment.  This  is  the  test  of  Its  valid- 
ity, as  we  have  eo  many  times  said.  W« 
need  not  cite  the  cases.  It  is  anouglt  to 
aay  that  we  have  tried,  so  far  as  that 
Amendment  la  eoneemed,  to  declare  in 
words,  and  the  cases  Illustrate  by  ezamplas, 
the  wide  range  which  legislation  has  in 
elBssifying  its  objects.  To  be  able  to  9nd 
fault  with  a  law  is  not  to  demonstrate  ita 
invalidity.  It  may  seem  unjust  and  op- 
pressive, yet  be  free  from  jndi<^al  inter^ 
ference.  The  problems  of  government  ara 
practical  ones  and  may  justify.  If  they  do 
not  require,  rough  aeeommodations, — illogl-g 
cat,  it  may  be,  aad'uuacientiQc  But  even^ 
such  criticism  should  not  be  hastily  ex- 
pressed What  is  test  is  not  always  dis- 
cernible; the  wisdom  of  any  choioe  may  be 
disputed  or  eondemned.  Mere  errors  of 
government  are  not  subject  to  our  judicial 
review.  It  is  only  its  palpably  arbitrary  ex- 
ercises which  can  be  declared  void  under  the 
14  Amendment;  and  such  judgment  cannot 
be  pronouneed  of  the  ordinance  in  contro- 
versy. Quong  Wing  v.  Kirkendall,  223  U.  B. 
SO,  58  L.  ed.  3S0,  32  Sup.  Ct.  Kap.  IVZ. 
Judgment  afSrmed. 


PACIFIC  A  ARCTIC  RAILWAT  &  NAT. 
IQATION  COMPANY,  Padfle  Coast 
Steamship  Company,  Alaska  Steamship 
Company,  Canadian  Pacific  Bidlroad  Com- 
pany,  et   aL 

MoNOPOLixa  (I  16*)— Umdju  AiiTi-TBiim 
Acnv-THBOUOH-SouTK  Aamuxura 
1.  An  agreement  between  connecting  rUI- 
way  and  steamship  carriers  and  a  wharf- 
age company  to  establish  a  through  route 
and  joint  rates  for  transportation  between 
Puget  sound  and  Yukon  river  pointa,  to 
refuse  to  make  such  arrangements  with 
other  connecting  carriers,  and  to  charge 
high  local  rates  and  discriminating  wharf- 

J  charges, — all  with  the  Intent  and  reault 
eliminating  all  eompetition,  violates  the 
prohibitions  at  the  aatt-trust  set  of  July  t, 
1800  (Sa  Stat,  at  L.  200,  ohap.  647,  IT.  B. 
Comp.  Stat.   IftOl,  p.  8,200),  against  ocm^ 
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binaHonj  or  aonipirftdei  in  restr&iiit  of  in- 
torstat*  or  foreign  tt%d»  or  commerce,  or 
the  monopolliation  of,  or  attempt  t«  monop- 
«^{m,  U17  part  of  Bueh  trade  01 

(Bd.   Not<.-^i>T   other  eun,   M 
Ouit.  DlK.  I  U;    Dec  Dl|.  I  !<.•] 

UonoPOLiKS  <t   lO*)  — Akti-Tbuw  Act— 
BxTRATESxrroBiAi.  Emtrt. 

2.  Extraterritorial  effect  ia  not  ^tbh  to 
the  proviBioni  of  the  anti-tmit  act  of  JuIt 
£,  1890,  by  eouBtruiag  it  to  forbid  a.  combi- 
nation of  foreign  and  domeatie  corporations 
to  restrain  competition  in,  and  to  monopo- 
lize, the  transportation  of  freiglit  and  paa- 
■engera  between  Fuget  sound  and  Yukon 
river  pointa  over  a  rout«  wbicb  lies  in  part 
mitaidc  the  United  States. 

[Bd.  Nota.— Tor  other  casei,  M*  Honopollei, 
Orat.  Die  1  f.    D«^  Dig.  I  U.*] 

CoiuuBCK  ({  88*) — REtuDx  roa  Discaua- 
NATio.f— iVECEsaiTr  OF  Action   bx   In- 

TEBSTAIX    COHUBKCI    COIUUBaiDX. 

3.  Discrimi nations  practised  bj  carriers 
1b  the  giving  or  refusing  of  joint  traffic 
arrangements  contrarj  to  the  act  to  rtaa- 
late  commerce  cannot  be  redressed  by  ua 
courts  in  either  a  criminal  or  civil  pro- 
ceeding in  advanoa  of  action  l^  tlie  Intai^ 

tSd.    N'ole.— Fo 
Dm.  Dig.   I  Sl.>] 


OonarBncnoH  or  InDiCTUEin. 

4.  A  decision  of  a  Federal  district  court 
on  demurrer,  tbat  tlie  averments  of  an  In- 
dictment charging  violations  of  the  snti- 
tnut  act  of  July  2,  ISSO,  were  not  sufficient 
to  connect  the  Inditldual  defendants  with 
the  offense  charged,  is  a  construction  of  the 
indictment,  and  may  not  be  reviewed  in  the 
Federal  Supreme  Court  at  tbs  instance  of 
the  goTemmanL 

tEd.  Note.— For  other  easaa,  lee  Courts,  Cant. 
Die  li  lt)!!-l[l2S,  1031;    Dec  Dig.  |  ISS.*] 

CouBTa  (I  38S*)  — Apfkai.  — JuDOKKNT  — 
REIU.NDU10   —  DiBKcnoRB  n   Lowut 

COUKT. 

5.  Tba  Federal  Snprono  Court,  wben  re- 
TCrsing  a  Judgment  of  a  Federal  district 
eourt,  suataining  demurrers  to  an  indict- 
ment charging  violations  of  the  anti-trust 
act  of  July  i,  1800,  which  ia  baaed  upon 
the  construction  of  that  act,  will  leave  it 
open  to  that  court  to  pass  upon  sucb  of 
the  grounds  of  demurrer  as  were  not  con- 
sidered in  the  former  ruling, — especial  If 
where  tbe  government  does  not  express  great 
confidence  in  the  sufficiencj  of  the  indict- 

[Ed.  Nate— For  other  caoee,  aaa  Courta,  Coat. 
Dig.  ig  1D2Z-10ZB,  1031;    Dee.  Dig.  |  iS6.'] 
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IN  ERROR  to  the  Diatrict  Court  of  the 
United  States  for  Alaska,  Diviaion  No.  1, 
to  review  a  judgment  auataining  demurrers 
to  an  indictment  cliarging  violations  of  the 
anti-trust    and    interstate   commerce    acts. 


Reversed  in  part  and  noutnded  tor  furthw 
proceedings. 

Statement  by  Mr.  Jnatica  HcKettnft; 
Indictment  for  alleged  violations  of  th* 
Sherman  auti-tmat  act  and  of  tlie  intar- 

The  indictment  contalna  six  counts.  Tho 
first  and  second  counts  charge  violation*  of 
the  anti-trust  law.  The  flrat,  by  the  de- 
fendants engaging  in  a  combination  and  eon- 
epiracy  In  restraint  of  trade  and  commerc* 
with  one  another,  to  eliminate  and  deatroy 
competition  in  the  business  of  transporta- 
tion in  freight  and  passengers  between  vari* 
ous  ports  in  the  United  States  and  Britiah 
Columbia  in  the  south,  and  the  various  cities 
In  the  valleys  of  the  Yukon  river  and  its 
tributaries,  hoth  in  British  and  American 
territory,  in  the  north,  upon  a  line  of  traffle 
described,  for  the  purpose  and  with  the  in* 
tention  of  monopolieing  sach  trade  and  com- 
merce. Tba  second  count  charges  the  mo- 
nopolization of  trade  and  commerce  in  UmS 
•same  business  and  between  the  same  porta.* 
The  manner  of  ezeeuting  the  alleged  crimi- 
nal purpose  is  dharged  to  be  the  same  in 
both  counts. 

The  places  of  the  incorporation  of  tha 
corporate  defendanta  are  allied,  and  th» 
following  facts:  Tbs  Pacific  Coast  6t«ani- 
ship  Company  and  the  Alaska  Steamship 
Company  operate  respectively  lines  of 
steamships  as  common  carriers  of  freight 
and  passengers  running  in  regular  route  Im- 
tween  Seattle,  state  of  Washington,  and 
Skagway,  Alaska.  The  Canadian  PaeiSe 
Railway  Company  Is  a  like  carrier,  and 
operates  a  line  of  steamships  between  Vam- 
eouTer,  British  Columbia,  and  Skagway. 
During  the  time  mentioned  in  the  iodiot- 
ment,  the  Pacific  ft  Arctic  Railway  ft  NaT* 
igation  Company  owned  and  operated  a 
railroad  from  tidewater  at  Skagway  to  tha 
summit  of  White  Pass,  a  distance  of  about 
20  miles  to  the  boundary  line  between  Alaa- 
ka  and  British  Oolumbia,  at  which  latter 
point  it  connected  with  a  railroad  owned 
and  operated  by  the  British  Columbia  Yukon 
Railway  Company.  The  latter  road  extend- 
ed from  the  summit  of  White  Pass  to  tha 
east  shore  of  Lalce  Bennett  and  the  bound- 
ary line  between  British  Columbia  and  Yn- 
kaa  district  of  Canada,  a  distance  of  alxmt 
20  miles,  at  which  point  it  connected  with 
another  railroad,  owned  and  operated  bj 
the  British  Yukon  Railway  Company,  wbiA 
extends  to  White  Horse  on  the  headwaters 
of  the  Yukon  river,  in  Yukon  distriet  of 
Canada.  During  all  the  times  mentioned 
there  was  a  line  of  steamers  plying  npon 
the  Yulron  river  and  the  headwaters  thereof 
between  White  Horse  and  Dawson,  owned 
and  operated  by  the  British  Yukon  Navlga* 
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tion  Oompanf.  ne  four  ooTponitfoiu  lut 
*b«T«  mentioned  and  their  etoclu  uid  bonds 
were  owned  and  controlled  b;  tbe  SAine 
■one  end  Isdivlduala,  and  the  uid  three 
lines  of  railroedi  dnd  their  lisee  of  iteam- 
•ri  were  under  one  and  the  ume  man- 
9aK8mant,  and  were  operated  ae  one  continU' 
■  mu  line'of  oommon  carriere  of  freight  and 
pawengera  between  the  town*  of  Gkagwaj- 
and  Dawson  and  war  pointa,  under  the 
name  and  style  of  the  White  Past  &  Yuk< 
Route,  referred  to  as  "the  railroad,"  ai 
had  the  sole  and  exclnsiTe  monopoly  of  the 
transportation  buaineas  between  Lynn  canal 
and  the  Davigable  waters  of  the  Yukon  ri' 
er.  A  generaJ  trade  and  commerce  wt 
carried  on  between  British  Columbia  and 
Puget  eonnd  ports  and  the  Tnkon  valley, 
both  in  American  and  British  territory,  over 
the  designated  rontes  and  to  the  various 
places  on  the  rontes,  and  the  shortest  and 
moat  natural  route  for  such  trade  and  com- 
merce was,  baa  been,  and  la  by  water  craft 
from  said  southern  porta  to  Bkagvray,  and 
thence  over  Moore's  wharf,  so  called,  to  tbe 
points  of  destination.  Trade  and  commerc 
fr«m  White  Horse  and  Dawson  to  sail 
southern  ports  would  naturally,  when  left 
nntrammeled  by  unlawful  Interference, 
move  up  tbe  Yukon  to  the  headwater*  of 
that  river,  and  thence,  by  the  way  of  said 
railroad,  to  Skagway,  Alaska,  thence  over 
laid  Uoore'e  wharf,  and  thence  by  steam- 
■hip  or  other  water  croft  to  tbe  said  south- 

The  North  Pacific  Wharves  A  Trading 
Company  was  the  owner  and  in  exclusive 
poaseasion  and  control  of  all  of  the  wharves 
at  Skagway  at  which  steamships  or  other 
water  crafts  could  take  and  discharge, 
load  earg«,  that  company  having  a  complete 
and  absolute  monopoly  of  tbe  wharfage 
bnalness  at  Skagway,  and  owning  and  op- 
erating the  Moore  wharf,  which  wharf,  by 
agreement  between  the  Wharves  Company 
and  the  railroad,  bad  been  made  and  was 
the  terminus  of  the  railroad,  over  which 
all  freight  going  to  or  coming  from  or  pass- 
ing through  Bkagway  bad  necessarily  to 
pass.  The  wharf  was  operated  as  a  pub- 
lic wharf.  Continoonsly  during  tbe  three 
years  immediately  preceding  tbe  finding  of 
the  indictment,  the  defendants  oombined 
and  conspired  together  to  eliminate  and 
destroy  competition  in  the  transportation 
Jbasinesa  between  the  said  toutbern  ports 
*  sod  Skagway,  for  the  purpose  and-with  tbe 
fBtentioQ  of  giving  to  and  ereating  for  the 
Alaska  Steamship  Company,  the  Pacific 
Coaat  Steamship  Company,  and  the  Cana- 
diaa  Pacific  Railroad  Company,  a  monopoly 
•f  aach  busineai,  and,  to  that  end,  purpose, 
aod  intention,  entered  into,  and  eontinu- 
MU^  maintained,  ft  joint  trafflc  airaaga- 


ment  between  tha  raflroad  and  the  steam- 
ship companies,  by  and  through  the  individ- 
ual defendants  as  olEcers  and  agents  of  the 
corporate  defendants,  pursuant  to  which 
arrangemeiit  either  of  tbe  steamship  com- 
panies could  and  did  bill  freight  and  pas- 
sengers through  from  either  of  the  said 
southern  ports  to  any  point  on  the  said 
railway  or  on  said  Yukon  river  or  Its  tribu* 
taries  along  and  over  the  route  of  travel 
and  transportation  described,  and  the  rail- 
road could  and  did  bill  freight  and  pas- 
sengers through  from  Yukon  and  other 
northern  points  to  said  southern  ports  only 
on  shipa  from  Skagway  south,  billing  to 
either  of  the  steamship  companies.  The 
rates  for  freight  and  passengers  were  fixed, 
and  an  apportionment  between  the  said  re- 
spective carriers  of  the  gross  receipts  wot 
established  and  agreed  upon.  With  tbe  like 
intent  and  purpose  it  was  agreed  that  the 
railroad  should,  and  it  did,  refuse  to  enter 
into  any  Joint  through  traffic  arrangement 
with  any  other  carrier  or  earriera,  and  re- 
fused to  receive  any  otber  through  billing 
on  shipments  from  the  said  southern  porta 
except  such  as  arrived  at  Skagway  by  Boma 
ship  belonging  to  one  of  the  steamship  com- 
panies, or  from  said  Yukon  points  to  the 
southern  ports,  except  by  tbe  same  ships. 
As  part  of  tbe  same  combinatloQ  and  with 
the  same  Intent  and  purpose  it  was  agreed 
that  the  Wharves  Company  should,  and  ib 
did,  during  all  the  times  mentioned,  charge 
wharfage  at  the  rate  of  C2  per  ton  for  all 
freight  handled  over  its  wharf  except  when 
the  same  was  shipped  on  a  vessel  owned  by 
either  of  the  companies,  or  was  consigned 
to  someone  who  bad  entered  into  or  was 
about  to  enter  into  a  contract  with  eithern 
of  said  steamship  companies  to'bind  him-? 
self  to  have  all  of  his  freight  carried  by 
such  steamship  company  and  by  no  one  else, 
in  which  latter  ease  a  wharfage  of  tl  per 
ton  only  was  chained,  and  any  charge  in 
excess  of  fl  was  unreasonably  high,  and 
was  exacted  for  the  unlawful  purpose  sfore- 
said.  With  like  intention  and  purpose,  and 
as  part  of  the  same  combination  and  con- 
spiracy, it  was  arranged  and  agreed  by  and 
between  the  defendants  that  the  aaid  rail- 
road should,  and  it  accordingly  did,  Ax  and 
establish  local  rates  and  transportation 
charge!  for  freight  and  passengers  from  S 
per  cent  to  SS  per  cent  higher  than  the 
through  joint  rates,  diSering  sccording  to 
classification  of  tbe  various  commodities 
shipped.  Pursuant  to  such  arrangement, 
and  the  purpose  and  intention  aforesaid, 
the  said  railroad  received  for  through  ship- 
ments, »*  its  share  of  freight  charges,  from 
IS  per  cent  to  30  per  cent  less  than  it 
charged  for  the  same  class  of  freight 
shipped   between   Skagway    and   the   sama 
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Yukon  point*.  Bj  reason  of  tits  facts  al- 
leged It  became  and  was,  daring  all  of  the 
time  mentioned,  nnproQtable  for  tbe  public 
to  employ  any  carrier  in  tbe  trade,  trafSe, 
or  commerce  save  and  except  tbe  eaid 
etesmsbip  compiniCB,  and  competition  In 
tbe  said  wster  transportation  between  tbe 
eteamBliip  companies  and  otber  carrien  was 
in  tbat  manner  and  bj  tbe  means  of  said 
eombinatiOD  and  conspiracy  eliminated  and 
destroyed,  the  defendants  being  enabled  to 
monopolize  suob  trade,  traffic,  transport! 
tion,  and  commerce,  to  the  injurjr  of  tbe 
public. 

The  tbtrd  count  charged  an  unlawful  and 
unjust  diBcriminatfon  in  tlta  transportation 
of  passengers  and  freight,  in  Tlolatiou  of 
tbe  interstate  commerce  act.  The  disorimi- 
nation  is  charged  to  have  been  practised 
against  tbe  Humboldt  Steamship  Company 
between  January  1,  1909,  and  Angust  10, 
1910,  which  company  b  alleged  to  be  a 
California  corporation,  and  engaged  as  a 
common  carrier  of  freight  and  passengers, 
operating  a  line  of  steamers  from  the  aame 
n  port*  from  which  the  defendant  steamship 
•  companies  operate  their  respectlrs  lines  to 
Slcagway,  Alaslca.  In  the  conduct  of  its 
business  the  Hnmboldt  Steamship  Company 
operated  a  steamship  called  tbe  "Humboldt" 
on  a  regular  schedule  and  route  between  Se- 
attle, Washington,  and  Sicagway.  "The 
railroad,"  as  we  hare  seen  the  White  Pas* 
*  Yukon  Boute  la  called  in  all  of  the 
counts,  had  entered  Into  and  maintained 
during  the  time  aforesaid,  with  the  defend- 
ant steamship  companies,  a  joint  traffic  ar- 
rangement whereby  and  under  the  terms 
of  which  freight  and  passengers  might  be 
billed  at  a  joint  through  rate  from  the 
aaid  southern  ports  over  the  route  described 
to  the  various  Yulion  points,  but  rsfused, 
without  cause  or  excuse,  to  enter  into  a 
Joint  traffic  arrangement  with  the  Humboldt 
Company,  though  requested  to  do  so,  or  to 
receive,  carry,  or  handle  any  freight  billed 
through  from  Seattle  to  Yukon  points  on 
the  railroad  or  the  Yukon  river;  and  nei- 
ther would  nor  did  carry  any  freight  what- 
ever from  Slcagwaj  to  any  of  said  points  in 
Britisb  or  American  territory  at  a  less 
rate  or  charge  than  from  6  per  cent  to  30 
per  cent  more,  according  to  classification 
and  character,  than  it  received  from  tbe  de- 
fendant steamship  companies  as  its  propor- 
tion of  joint  through  rates  from  such  soutb- 
-em  poiots  to  tlie  corresponding  Yukon 
points.  The  railroad  company,  it  is  charged, 
caused  tbe  North  Pacific  Wharves  ft  Trad- 
ing Company  to  charge  for  all  freight 
•hipped  on  the  steamship  "Humboldt"  for 
transhipment  on  the  railroad  to  points 
•long  its  line  on  the  Yukon  river,  a  wharf- 
age of  tS  per  ton,  whereas  It  included  at 


tbe  same  time  hi  Its  poitim  of  &•  Oroagb 
rate  on  through  bills  under  Its  arrangement 
with  defendant  steamship  companies  aS 
wharfage  charge*.  And  It  Is  alleged  that 
the  defendants  knowingly,  wilfully,  and 
maliciously  induced  and  incited  the  rail- 
road company  to  practise  the  di scrim ination 
described,  and  each  and  all  aided  and  abet< 
ted  one  another  and  tbe  railroad  company 
in  such  practice.  2 

*The  other  facts  as  to  rontes,  oommeroa,* 
and  carriers,  their  relations  and  arrange- 
ments and  the  effect  of  them,  are  the  same 
as  in  tbe  first  and  second  counts,  the  order 
of  stfttetnent  being  somewhat  different. 

Count  4  Is  the  same,  as  to  the  facts  al- 
leged, as  the  third  count,  except  tha 
discrimination  is  charged  to  have  been  prac 
tiacd  against  the  Humboldt  Steamship  Com- 
pany between  August  IS,  1910,  and  Janu- 
ary 1,  1B12. 

Count  S  brings  tbe  discrimination  charged 
down  to  the  finding  and  presentation  of  tha 
indictment  There  is  no  allegation  of  dia- 
crimluation  In  wharfage  cbarges. 

Count  9  charges  the  crime  of  conspiracy 
to  commit  an  offense  against  the  United 
States  by  destroying  competition  between 
th«  defendant  steamship  oompanie*  and  tha 
Humboldt  Steamship  Company.  "Hie  same 
facta  are  alleged  as  In  the  otber  count*. 

Motions  to  quaeb  the  indictment  and  eaeh 
of  its  counts  were  made  and  de;qied.  De- 
murrers to  the  indictment  were  Died  and 
sustained  to  all  counts  but  tbe  Otb.  To 
that,  tbe  demurrer  of  tbe  Individual  d»> 
fendants  was  sustained. 

Solicitor  Qsueral  Bullitt  for  plaintiff  la 

Messrs.  W.  H.  Bocle,  Carroll  B.  Qravea, 
W.  B,  StrattoB,  Ira  Bronaon,  Uorv«n 
Thompson,  and  Bruce  C.  Short*  for  defend- 
ant* in  error.  g 
*Mr.  Justice  HcKenna,  after  stating  flu* 
:ase  as  above,  delivered  the  opinion  of  tbt 

Ths  district  court  said  that  it  vras  "with- 
out jurisdiction  to  entertain  or  determine 
the  questions  involved  in  tbe  first  fire 
counts  of  tbe  Indictment  in  either  a  cnmi- 
nal  or  civil  proceeding,"  until  the  matters 
of  discrimination  between  carriers  or  ship- 
pers, or  the  giving  or  refusing  of  joint  traf- 
fic arrangements,  "have  been  submitted  toS 
*snd  passed  on  by  tbe  Interstate  Commerce* 
Commission."  For  this  eonclnsion  the  court 
relied  on  Texas  ft  P.  K.  Co.  v.  Abilene  Cot- 
ton Oil  Co.  204  U.  B.  42T,  Bl  L.  ed.  K3,  ST 
Sup.  Ot  Rep.  3S0,  9  Ann.  Cas.  lOTS,  and 
Baltimore  ft  O.  R.  Co.  t.  United  SUtes,  £1B 
U.  B.  402,  04  L.  ed.  290,  30  Sup.  Ct  Rep. 
M. 
It'  may  be  wall,  even  at  the  expen**  of 
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npctitioo,  to  givi  *  ■namiMT  of  Uu 
dietmeat  before  pAflaing  to  the  ipe<dal  i 
tention  of  the  partie*.  The  route  deecribed 
ia  between  porU  of  the  United  States 
(eailed  eouthern  porta)  uid  plaeea  in  north- 
ern AUakft  and  Canada  (called  northern 
port*) — (1)  bj  Bteamsbip  linee  from  the 
United  State*  and  Vancouver,  (southern 
porta)  to  Skagway  (the  entire  wharfage 
faeilitiee  being  owned  by  the  North  Paeifio 
Wbairee  A  Trading  Company):  (2)  thence 
b7  railroad  to  the  headwaters  of  the  Yukon 
riT«r;  (3)  tbenee  bj  boat  down  the  Tukon 
ri*ei  to  Dawaon,  etc.  (cftlled  the  northern 
porta).  The  route  ia  designated  as  the 
White  Faea  *  Yukon  Route,  and  is  con- 
stituted of  (a)  the  PaciOc  &  Arctia  Railwa;^ 
A  NavigatioD  Company,  a  Weat  Virginia 
eorporation;  (hj  the  British  Columbia-Yu 
kon  Hallway  Companj',  incorporated  under 
the  lawa  of  British  Columbia;  (e)  the  Brit- 
lah -Yukon  Railway  Company,  incorporated 
noder  the  laws  of  the  Dominion  of  Canada; 
and  (d)  the  British-Yukon  Narigation  Com- 
pany, Limited,  incorporated  under  the  lawe 
of  British  Columbia,  These  companies  are 
referred  to  as  "the  railroad  company,"  and 
own  the  only  line  of  transportation  between 
the  wharf  at  Skagway  and  the  Yukon  river. 

By  mutual  agreement  between  the  de- 
fendant eteamshjp  companies,  the  Wharves 
Company,  and  the  railroad  eompany, 
through  routes  and  joint  rates  were  estab- 
Ushad,  thus  making  one  continuous  line  of 
eomnion  carriers  for  freight  and  passengeri 
between  the  United  States  (southern 
pwta)  and  northern  Alaska  (northern 
ports). 

The  HomboMt  Steamship  Company  and 
other  independent  lines  plied  between  the 
S  Doited  States  and  Skagway, 
■  *  By  agreement  between  the  defendants,  the 
railroad  refused  to  make  any  through  route 
«r  joint  ratea  with  the  Humboldt  Company, 
or  with  any  of  the  independent  steamship 
lines,  and  refused  to  bill  freight  or  pas- 
sengers from  the  United  Statea  to  Yukon 
Tiver  points,  or  reversely,  except  by  ships 
belonging  to  one  of  the  defendant  companies. 

By  agreement  between  the  defendants  the 
railroad  fixed  eo-called  local  rates  between 
Skagway  and  the  Yukon  river  points,  which 
rates  were  very  much  higher  than  the  rail- 
road's pro  rata  of  the  through  rate. 

The  Wharves  Company  charged  92  a  ton 
for  freight  ff  shipped  en  a  vessel  not  owned 
by  one  of  the  defendant  oompaniea.  If  so 
ahlpped  and  eonsigned  t«  ens  who  had  en- 
tared  into,  or  was  aboni  to  enter  into,  a 
eontract  to  have'  all  of  Us  shipments  so 
earried,  the  wharfage  charge  was  only  in. 
Wharfage  ehargee  in  exeeas  of  |1  are  unrea- 
■onaUy  Ugh. 

An  a  remit  of  tlte  agreement,  shipper* 


were  compelled  to  use  only  the  sUpa  of 
the  defendant  steamahip  companies,  as  iB 
that  way  alone  could  lower  through  rate* 
be  obtained.  Competition  in  water  trane- 
portation  was  destroyed  between  tho 
defendant  steamship  companies  and  the  in- 
dependent lines,  defendants  obtained  a  mo- 
nopoly of  the  transportation  hueinees  be- 
tween the  United  States  and  Alaska,  and 
the  Humboldt  Company  was  discriminated 
against  in  the  matter  of  through  rates. 
These  agreements  between  the  defendant 
companies  are  alleged  to  be  [count  I)  for 
the  purpose  of  eliminating  competition  from 
the  business  of  transportation  between  tho 
United  States  and  Alaskaj  (second  count) 
to  monopolize  such  business;  (counts  3,  i, 
and  8)  to  discriminate  against  the  Hum- 
boldt Company.  Count  6  we  omit  from  con- 
sideration for  the  present. 

The  charges  of  the  indictment  may  be 
even  further  concentrated  and  attention  di-S 
rected  to  these  elements:  The 'defendant? 
steanehip  lines  and  the  Humboldt  and  in- 
dependent lines  from  the  United  States  to 
Skagway,  the  wharf  at  Skagway,  and  the 
railroad  from  Skagway  to  the  Yukon  river 
point*.  The  only  possibility  of  competition 
is  in  the  water  part  of  this  route.  This 
controlled,  the  entire  transportation  is  con- 
troUedi  and  to  this  control  the  action  of 
the  defendants  was  directed,  the  means  of 
control  being  an  agreement  between  the  de< 
fendants  to  throw  all  the  trade  into  the 
hand*  of  the  defendant  steamship  compa- 
nies by  the  railroad  company  establishing 
through  route  and  joint  rates  with  them, 
and  refusing  to  do  so  with  the  Humboldt 
Company  or  any  of  the  independent  com- 
panies. The  Wharvee  Company  gave  its  as- 
aent  by  its  wharfage  charge*,  and  all  eva- 
sion waa  prevented  by  so  fixing  the  local 
rates  that  their  combination  waa  greater 
than  the  through  rate  agreed  on.  It  is 
manifest  that  the  scheme  was  effective,  anA 
cut  out  the  Humboldt  line  and  the  inde- 
pendent line*  as  factors  in  the  routes  of 
transportation  between  the  United  States 
and  the  Yukon  river  points.  Is  the  scheme 
illegal  I 

This  is  asserted  by  the  government  and 
denied  by  the  defendant*.  Tba  court  below, 
if  we  take  some  parts  of  its  decisions,  held 
that  the  forum  of  that  question  waa  the  In- 
terstate Commerce  Commission.  But,  con- 
sidering the  decision  of  the  court  as  a  whole, 
we  think  it  construed  the  anti-trust  uA, 
upon  which  counts  1  and  2  were  based,  and 
to  those  counts  we  eh&ll  confine  our  dia- 
cnaalon  for  the  present.  This  la  admitted 
by  defendants.  They  say  that  at  the  court 
held  that,  in  order  to  constitute  restraint 
of  trade  or  monopolisation  of  trade  under 
the  aati-truat  act,  the  acta  charged  muat 
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be  anch  u  at  eoinmm  Uv  conrtltnted  r»- 
■traint  of  tnde,  And  were  nnlmwfiil,  to 
that  extant  the  court  conatnied  tbe  act. 
And,  setting  forth  the  groundB  of  the  ruling, 
counsel  aa,j  that  the  court  decided  that  the 
entering  into  through-route  agreements  by 
Sa  common  carrier  nith  one  or  more  con- 
Tnecting  earrierB,*tnd  the  refueal  to  make 
such  agreemente  with  other  connecting  car- 
riera,  was  not  unlawful  either  at  common 
law  or  b7  the  interstate  commerce  act;  and 
the  court  held,  therefore,  that  Buch  act  did 
not  constitute  reatraint  within  the  meai 
ing  of  the  anti-trust  act.  The  right  of 
carrier  to  select  its  connections  must  be 
admitted  (we  state  the  right  as  absolute, 
without  regard  to  the  interstate  commerce 
act,  for  our  present  purposes),  and  if  there 
were  nothing  else  in  the  case  the  eonclusion 
of  the  district  court  would  have  to  b«  af- 
firmed. But  there  is  another  and  important 
element  to  be  considered.  The  charge  of 
the  indictment  is  that  the  agreements  were 
entered  into  not  from  natural  trade  rea- 
sons, not  from  a  judgment  of  the  greatei 
efflciencj  or  responsibility  of  the  defendant 
steamship  lines  as  instruments  in  the  trai 
portation  than  the  independent  lines,  but 
a  combination  and  conspiracy  in  restraint 
of  trade  by  preventing  and  destroying  i 
petition  in  the  transportation  of  freight 
and  passengen  between  the  United  States 
and  Alaska,  and  obtaining  a  monopoly  of 
the  trafBc  by  engaging  not  to  enter  into 
agreements  with  the  independent  lines. 
There  is  a  charge,  therefore,  of  infringe- 
ment of  the  anti -trust  law, — of  something 
more  done  than  the  exercise  of  the  common- 
law  right  of  selecting  connections,  and  the 
scheme  becomes  illegal.  Swift  ft  Co.  t. 
United  8tate^  IBfl  U.  S.  STS,  306,  49  L.  ed. 
SIS,  S24,  se  Sup.  Ct  Rep.  276.  We  do  not 
pause  to  justify  this  conclusion,  either  by 
the  general  purpose  of  the  act  or  by  its  ad- 
judged applications.  Its  general  purpose 
has  been  elaborately  set  forth  in  very  re- 
cent eases;  and  particular  instances  of  its 
application,  pertinent  to  the  ease  at  bar 
and  illuitrattve  of  it,  are  exhibited  by  Swift 
*  Co.  T.  United  States,  supra,  and  Stand- 
ard Sanitary  Mfg.  Co.  *.  United  States,  228 
U.  S.  20,  57  L.  ed.  — .  S3  Sup.  Ct  Rep.  9. 
In  those  cases,  as  here,  rights  were  bronght 
forward  to  justify  a  purpose  which  trana- 

?oended  the  limits  put  upon  their  exercise 
by  the  anti-trust  act.  In  those  cases,  as 
bere,  the  purpose  (the*means  being  diSer- 
•nt)  was  the  prevention  or  destmction  of 
eom petition,  and  the  agreementa  here  are 
exactly  adapted  to  the  purpose.  Not  the 
railroad  only,  but  the  Wharves  Company  aa 
well,  is  charged  to  b«  in  the  combination. 
It  was  intermediate  the  railroad  and  the 
■taamahip   lines,   and   discriminated   in   its 


wharfage  charge,  it  is  aOegsd,  to  aid  in  the 
purpose  of  the  combination;  and,  to  oom- 
plete  and  make  effective  the  purpose,  the 
local  rate*  from  Bkagway  to  Yukon  points 
were  made  greater  than  that  part  of  the 
through  transportation. 

Whether  (2  per  ton  (the  rate  charged  t* 
independent  Una,  as  against  tl  per  ton, 
charged  to  the  defendant  steamship  llnee) 
was  reasonable  or  unreasonable,  or  whether 
a  through  rate  may  be  less  than  the  sum 
of  the  local  rates,  we  are  not  called  upon  to 
consider,  although  the  court  below  thought 
the  inquiry  important,  and  the  defendants 
make  It  prominent  in  their  contentiona.  The 
plan  makes  the  part*  nnlawful  (Swift  & 
Co.  V.  United  States,  supra),  whatever  they 
may  be  independently  of  it,  and  whether 
there  Is  or  is  not  a  standard  of  reasonable- 
ness which  juries  may  apply  is  aside  from 
the  question.  It  is  equally  unimportant 
to  consider  whether  the  Interstate  Com- 
merce Commission  has  power  to  pass  on  the 
rates,  as  such,  or  through  rooting,  as  such. 
We  are  dealing  with  an  indictment  which 
charges  a  criminal  violation  of  the  anti- 
trust act,  and  of  that  the  criminal  courta 
tiave  cognisance,  with  power  of  decision 
upon  the  principle  which  we  have  expressed. 

The  next  contention  of  defendants  is  that, 
as  part  of  the  transportation  route  was 
outside  of  the  United  States,  the  anti-trust 
law  does  not  apply.  The  consequences  and, 
indeed,  legal  impossibility,  are  set  forth  to 
such  application,  and,  it  is  said,  "make  It 
obvious  that  our  laws  relating  to  interatoM 
and  for^gn  commerce  were  not  Intended  to 
have  any  effect  upon  the  carriage  by  foreign, 
roads  in  foreign  Countries,  and  .  .  .  itg 
is  equally  clear  that'our  laws  cannot  be* 
extended  so  aa  to  control  or  affect  the  for- 
eign carriage."  This  Is  bnt  saying  that 
laws  have  no  extraterritorial  operation;  but 
to  apply  the  proposition  as  defendant*  ap- 
ply it  would  put  the  transportation  route 
described  In  the  Indictment  out  of  the  con- 
trol of  either  Canada  or  the  United  States. 
These  consequences  we  cannot  accept.  The 
indictment  alleges  that  the  four  companies 
which  constitute  the  White  Pass  &  Yukon 
Route  (referred  to  as  the  railroad),  and 
owned  and  controlled  by  the  same  persona, 
entered  into  the  oomblnation  and  eonspirft- 
cy  alleged,  with  the  intention  alleged,  with 
the  Wharves  Company  and  the  defendant 
steamablp  companies.  In  other  words,  it 
was  a  control  to  be  exercised  over  transpor- 
tation in  the  United  States,  and,  so  far. 
Is  within  the  jurisdiction  of  the  laws  of  the 
United  SUtes,  criminal  and  civiL  If  we 
may  not  control  foreign  dtisena  or  eorpo- 
rations  operating  In  foreign  territory,  we 
certainly  may  control  ench  dtlsana  and  eoi^ 
porations  operating  in  our  territory,  as  we 
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undoubtedly  may  control  our  own  eiticsn* 
and  OUT  own  corpor&tiont. 

The  ruling  of  the  district  court,  euBtain- 
ing  the  demurrer  to  the  firit  and  lecond 
connte,  was  therefore  erToneDUB. 

The  decision  of  the  dietrict  court  upon 
eouuta  3,  4,  and  6  must  be  determined  upon 
dilTerent  principle*  than  those  which  we 
tuve  just  eipreaeed  in  paesing  on  counts  1 
and  S.  The  district  court,  as  we  have  seen, 
decided  that  the  conduct  of  ths  defendants 
was  not  subject  to  Judicial  review  in  a 
criminal  or  dvi]  case  until  It  hod  been  sub- 
mitted to  and  passed  upon  by  the  Inter- 
state Commerce  Commission.  The  govem- 
ment  att&cks  the  oondusion  with  arguments 
of  great  strength,  and  contends  that  it 
makes  the  CommiHsion  not  only  the  judges 
of  the  civil  relief  that  private  shippers  may 
be  given  against  the  carriers  by  Uie  inter- 
state commerce  act,  but  gives  the  Com- 
mission the  control  and  practical  determi- 
nation  of  the  criminal  provisions  of  the  law. 
« The  argument,  in  effect,  is  that  the  con- 
*  elusion  of^the  district  court  confounds  the 
civil  and  criminal  remedies  of  the  law,  the 
private  injury  and  the  public  injury,  re- 
sulting from  the  violation  of  its  provisions. 
And  who,  it  is  asked,  will  inttiste  the  crimi- 
nal proceeding,  and  by  what  proof  will  it 
be  supported  T  What  degree  of  proof  is  to 
be  accorded  to  the  flnding  of  the  Commis- 
sion— presumptive  or  conclusive?  If  nei- 
ther, it  is  argued,  "it  would  be  a  senseless 
tiling  to  regard  such  a  finding  as  a  condi- 
tion precedent  of  the  United  States  to  in- 
dict" If,  it  is  asked  further,  the  fluiUng 
of  the  Commission  is  to  have  either  prima 
facie  or  conclusive  effect,  against  whom  Is 
it  to  have  such  effect  T  If  against  a  de- 
fendant, what  becomes  of  the  6th  Amend- 
ment of  the  Constitution  t  The  argumeat 
of  the  government  is  cast  in  a  series  of 
questions  which  end  in  the  final  answer,  as 
it  is  contended,  that  under  the  decision  of 
the  district  court  the  Interstate  Commerce 
Commisaion  "becomes  practically  the  court 
of  final   criminal  jurisdiction." 

The  contentions  of  the  government  would 
be  formidable  Indeed  if  the  interstate  com- 
Berce  act  was  entirely  eriminal.  But  it  is 
Bore  regulatory  and  administratirs  than 
eriminal.  It  bas,  it  is  true,  a  criminal 
provision  against  violations  of  its  require- 
ments, but  some  of  Its  requirements  may 
well  depend  upon  the  exercise  of  ths  ad- 
ministrative power  of  ths  Commission.  This 
view  avoids  the  consequences  depicted  by 
the  government  It  keeps  separate  the  civil 
and  eriminal  remedies  of  the  act,  each  to 
bs  exercised  in  its  proper  circumstances.  It 
makes  the  interstate  commerce  act  what 
tt  was  intended  to  be  and  defined  to  be 
tn  tke  cases  cited  by  ths  district  oonrt,  to 


Texas  A  P.  R.  Co.  r.  Abilene  Cotton 
OU  Co.  e04  U.  &  42T,  SI  L.  ed.  S63,  27  Sup. 
Ct  Rep.  350,  9  Ann.  Gas.  107S,  and  Balti- 
more ft  0.  B.  Co.  V.  United  States,  SIS  V.  S. 
492,  64  L.  ed.  2B6,  30  Sup.  Ct  Rep.  164. 
And  it  would,  in  our  judgment,  be  an  er- 
roneous view  to  take  that  the  great  prob-e 
lems  nhieh'the  act  was  intended  to  solve,* 
and  the  great  purposes  it  was  intended  to 
effect,  should  be  considered  of  less  conss- 
quenoe  than  the  facility  which  should  be 
given  to  some  particular  remedy,  civil  or 
criminal.  We  need  not  extend  the  discus- 
sion. The  purpose  of  the  interstate  com- 
merce act  to  establish  a  tribunal  to  deter* 
mine  the  relation  of  communities,  shippers, 
and  carriers,  and  their  respective  right* 
and  obligations  dependent  upon  the  act,  has 
been  demonstrated  by  the  cited  eases,  and 
also  the  sufficiency  of  its  powers  to  deal 
with  the  circumstances  set  forth  in  the  In- 
dictment 

Ths  district  court  sustained  count  6 
against  the  demurrer  of  the  corporate  dft- 
fendante,  but  held  its  averments  were  not 
sufBcient  to  connect  the  Individual  defend- 
ants with  the  offense  charged.  litis  is  ft 
construction  of  the  indictment,  and  n«l 
subject  to  review. 

It  is  urged  by  the  individual  defendants 
that  the  objection  is  applicabls  to  the  other 
counts  of  the  indictment,  and  that  the  court 
would  have  undoubtedly  so  ruled  but  for 
its  construction  of  the  anti-trust  aet;  and 
it  is  also  urged  that  in  case  of  reversal  of 
the  court's  decision  upon  the  construction  of 
the  act,  it  be  permitted  to  pass  upon  sucli 
of  the  grounds  of  demurrer  as  ware  not 
passed  upon  in  the  former  ruling.  We  yield 
to  the  request,  and  the  mors  readily  as  ths 
government  does  not  express  great  eonfi- 
dence  in  the  sufi^cieney  of  the  indictment 
Its  final  contention  is  that  the  judgment  of 
the  district  court  be  reversed,  with  instme- 
tions  "to  pass  on  the  sufficiency  of  the  in- 
dictment without  r^ard  to  the  action  or 
nonaction  of  the  Interstate  Commerce  Com- 
mission." 

The  judgment  is  therefore  reversed  as  to 
counts  1  and  2,  and  the  case  remanded  with 
Instructions  to  proceed  in  accordance  with 
this  opinion. 


UNITED  STATES. 

Indians    (f    12*)— RBSBRVAXioit—BxTXHD- 
iNO  BOUHDABIES. 

1.  The  creation  by  President  Orant  of  th« 
Hoopa  Valley  Indian  Reservation  by  Execu- 
tive order  dated  June  23,  1870,  did  not  ex- 
haust the  authority  conferred  upon  ths  Ex- 
ecutive by  the  act  of   April   S,   1804    (13 
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Oct.  Teum, 


GUt.  At  L.  39,  elup.  48),  |  2.  to  caUbliah 
InillaD  reserTations  Id  California,  but  audi 

autliori^  was  a,  continuing  ona,  which  au- 
tboriied  Frcaident  Hairiaon's  order  of  Octo- 
ber 10,  1891,  extending  the  boundarlea  of 
nlch  Tsaerration  ao  as  to  include  the  original 
Kl&math  Hirer  ReaerTation. 

raa.  Noter-For  other  cu«.  iM  Indlaiia,  Cant 
Dli.  U  27,  n:    D«c.  Dig.  I  12.*] 

IHDIAJJB    (S    12*)  —  BKBKaVAXlOll  — BOCND- 

AsiEB— RiVEB  Bed. 

2.  The  bed  of  the  Klamath  river,  if  owned 
by  the  United  States,  was  included  in  the 
eltenaton  of  the  Hoopa  Valley  Indian  Reser- 
vation  eatabliahed  by  Executive  order  ai 
embracing  "a  tract  of  country  1  mile  in 
width  on  each  tide  of  the  Kkmath  river, 
and  extending  from  the  present  timits  of 
the  aald  Hoopa  Valley  Reservation  to  the 
P&eiBc  ocean. 

(Bd.  Not«.— For  otber  casei,  nes  iDdlaas.  Cent. 
Die  <i  17.  ESi    Dec.  Dli.  I  U.-] 

Navigable  Watbbb  (|  86*)  —  Title  to 
Bed  or  Streau. 

3.  What  ahall  be  deemed  a  navigable 
water  within  tbe  meaning  of  the  local  rules 
of  property  in  the  bed  of  a  atream  ia  for 
the  determination  of  the  several  states. 

[Bd.  Note.—For  otber  cues.  ■«  NavlEsble 
Watarm,  CcnL  Die.  II  lEO-iM:    Dec.  Dig.  I  36.'] 

Navigable  Watebs  (|  37*)  —  Ripabiaji 
RioHTB— Title  to  Bed  or  Stbeau. 

4.  The  atate  of  California,  admitted  into 
tlia  Union  by  the  act  of  September  9,  1S50 
(0  Stat.  atli.  452,  chap.  50),  on  an  equal 
twAiog  witb  the  original  states,  may,  if  it 
MM  fit,  confer  upon  riparian  owners  the 
title  to  tbe  bed  of  any  navigable  atream 
witbln  ita  borderi. 

[Bd.  Note.— For  othar  cuu.  sat  XivlB&ble 
Watan,  CenL  DIE.  II  201-I2«.  IS5:     Dec.  Dig.  9  3T.*] 

Navigable  Watbbb  ((  30*)  —  Relative 

Hioirra  or  Statb  and    United   Staivs 

— TiTLS  TO  Bed  or  Streak. 

C.  Title  to  the  bed  of  the  kiamath  river, 
whether  such  river  be,  aa  a  matter  of  fact, 
navigable  or  no n -navigable,  has  been  vested     ^ 
in  the  United  Statea  as  riparian  oivner  by  ' 
CeJ.   act   of   April   13,    1850,   adopting   the  I  ^ 

Mmmnn      .ir     anA    t    a™    ^    tr.n.  nrnntr    tn  ^  ^^    ^^  implied   repeal   of  U.   8.   RcT,  Btai. 

'  %  2145,  which  extended  to  the  Indian 


iNDiASB  (I  12*)— PUB140  Lakds  (i  4*>- 
GovERSMENT  OWKEBBHIP  —  Effect  of 
STATE  Action, 

7.  The  creation  and  maintenance  of  a 
achool  district  by  the  atata  of  California, 
including  public  lands  other  than  actiool 
sections  or  lieu  lands  granted  to  tlie  stat« 
by  the  acta  of  March  3,  1863  (10  Stat,  at 
L.  246,  chap.  145).  (  B,  and  of  July  23, 
ISSil  (14  SUt  at  L.  220,  chap.  SIB),  ;  6, 
could  not  in  any  way  impair  tbe  title  «f 
tbe  United  States  to  thOM  lands,  or  limit  tbe 
authority  of  the  United  States  over  tbem. 
when  set  apart  for  an  Indian  reservatioa. 

[Ed,  Koit.—FoT  otiar  cases,  sm  Inflltiis.  Cent. 
DiB.  II  IT,  » r  Dec  DH,  I  !!;■  Public  I*niis. 
Oeat.  Dig,  t  i;    Dae.  Dli.  |  t,<1 

iKDiAss  (i  36*)  —  Federal  Contbol  — 
Crimes  ik  "Ikdiah  Country." 

8.  The  term  "IndiAi  country,"  aa  used 
in  U.  8.  Rev.  Stat,  g  2115,  which  extended 
to  that  country  certain  general  laws  of  tha 
United  States  as  to  the  puniahment  of  crime, 
is  not  eonRned  to  lands  to  which  the  In- 
dians retained  their  original  right  of  pos- 
session, but  fneludM  a  tract  of  land  law- 
fully  set  apart  for  an  Indian  reservation 
out  of  the  public  domain,  and  not  prerlouidT 
occupied  by  tbe  Indians. 

[Ed.  -Vote.— For  other  ea»a«.  ae*  Indiana,  Cent. 
Dig.  it  t3.  SE;    D»c.  Dig.  I  3e.> 

For  Diber  deflnltlODs.  sw  Words  and  PhraHa. 
VOL  i.  pp.  Kil-SMB;    vol.  t,  p,  7S86.] 

({  3S")— Fbdbbal  Cocrts-^ubu- 
i—Cbiue  oh  InoLAK  Rebebvation. 

9.  The  killing  of  an  Indian  by  a  penon 
not  of  Indian  blood,  when  committed  upon 
an  Indian  reservation  within  the  limita  of 
a  state,  ia  oognixable  In  tbe  Federal  courts 
under  U.  S.  Rev.  Stat,  g  2145,  which  extend- 
ed to  the  Indian  country  certain  general 
laws  of  the  United  States  as  to  punishment 
of  crime,  sad  J  633i),t  which  enacts  that 
any   person   who   eommits   murder  In   any 

Elace  under  the  czclusivs  juriadiction  of  tbs 
'nited  Statea  shall  suffer  death. 
r5<l.  Satf.—FoT  otber  cases,  aea  tadlaos.  Cent. 
D)g.  t{  22.  tt.  GI:    Dae.  Dig.  I  IS. 'I 

<t  3S*)  —  Federal  Gortbol  — 


I  law,  and  thereby  transferring  to 
all  riparian  proprietors,  or  condri 
them,  the  ownership  of  the  non-ni  ,. 
■treama  and  their  beds,  and  by  Cal.  acte  of 
February  24,  IBSl,  and  March  U,  1801, 
declaring  in  effect  that  the  Klamath  riv«r 
ia  a  non-navigable  stream. 

IBd.    NotB.— For    other    cases,    sss    Navlgabie 
VHtara.  Cent.  Dig.  ft  lM-100:    Dgc.  Dig.  I  IS.'] 

Mines  and  Minerals  (S  SS*)— Evidence 

—SUFFICIENCT— RlOHT  TO  MlNINO  Claiil 
6.  A  certified  copy  of  the  location  of  a 
placer  mining  claim,  filed  October  20,  1888, 
together  witb  evidence  that  there  waa  a 
mino  in  that  vicinity,  were  insulTicient  to 
furnish  support  for  a  firiilinp  that  valid 
rights  had  attached  to  such  claim  within 
the  meaning  of  the  proviso  ot  the  Eiecutive 
order  of  October  16.  1691,  extending  the 
boundaries  of  an  Indian  reservation,  that 
any  land  "included  within  the  above-de- 
scribed bounrfaries  to  which  valid  rights 
have  attached  under  the  laws  of  the  United 
States  are  hereby  e:cclu(led  from  the  reaer- 
ration  as  herebv  extended," 

'~  .   Note.— Fc' 


UlnerslB,  Cant.  Dig.  {)  aT^-ll 


of  the  United 
States  as  to  the  punishment  of  crimes,  eas 
be  inferred  from  the  provisions  of  the  act 
of  March  3,  1833  (S3  Stat,  at  L.  385,  chap. 
341),  g  0,  for  the  punisliment  of  certain 
enumerated  crimes  when  cnminittrd  by  In- 
dians within  the  territories,  a»d  for  fha 
punishment  of  the  same  crimes  when  com- 
mited  bv  an  Indian  on  an  Indian  reMrv^ 
tion  within  a  state. 

[Ed.  Ncle.— For  other  cases,  see  Indians,  Cant. 
Dig.  )i  22.  ».  fS:    Dec.  Dig.  1  ».•] 
Indians   (!   38*)  —   Fedebal  Coktsol  — 

Cm  MI  HAL    jDRlSDIC^riON. 

11.  The  admission  of  Califomla  Into  tbs 
Union  under  the  act  of  Ssptamber  •,  1850, 
equaJ    footing    with    ths    original 
..;.!..... -press  reservation  by 


Conerei'B  o(  gov, 
the  public  lands 
ders,  rlid  not  q 
jurisdiction  ove 
eluded  therein,  i 


nmentaJ  jurisdiction  over 
contained  within  her  bnr- 
alify  the  former  Federal 
the  Indian  country  in- 
I  withdraw  from  tbs 


I  U.*]     United  States  and  confer  upon  the  atate  ft 
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•gaiiut   Jndiuia   upon   an   Indian 

[EM.  Note.— For  otbar  csa«,  ns  iDai&ni.  Cant. 
Dig.  II  £2.  U.  W:    D«c.  Dl|.  i  IS.-] 

Cbihinal  L&w  (H  419.  420*)— BviDEKCi 

— HEABfiAY— COfllEBSION    01    TBIBD    PXB- 
8011. 

12.  The  extrajudicial  confeaaEoo  of  a 
third  person,  since  decessed,  that  be  had 
conunitted  the  murder  with  which  the  ac- 
cused is  charged,  1b  not  admiasible  in  evi- 
deDM  la  befatUi  of  the  accused. 


IN  EftBOR  to  the  Circuit  Court  of  th« 
United  States  for  the  Northern  District 
of  California  to  review  a  conviction  of  mur- 
der.    AfErmed. 

The  facta  are  stated  in  the  opinion. 
Messrs.  John  P.  Qatnn  and  W,  F,  Cly- 
bome  for  plaintiff  in  error. 

Assistant  Attorney  General  DenlsoD  tor 
defendant  in  error. 

•    "Mr.  Justice  Pitney  delivered  the  opinion 
•f  the  court: 

Plaintiff  in  error  waa  convicted  la  the 
eirenlt  court  of  the  United  States  for  the 
Dorthem  district  of  California,  upon  an 
indictment  for  murder;  and,  having  been 
saitanced  to  life  imprisonment,  aues  out 
this  writ  of  error.  The  indictment  charged 
him  with  the  murder  of  one  Cliickasaw, 
an  Indian,  within  the  limits  of  an  Indian 
reeervation  known  as  the  Extension  of  the 
Hoopa  Vallej  Beservation,  in  the  countv 
of  Humboldt,  in  the  state  and  northern 
district  of  California.  Tlie  evidence  landed 
to  show  that  Chickasaw,  who  was  an  In- 
dian and  a  member  of  tbe  Klamath  Tribe, 
was  shot  through  the  body  and  mortally 
wounded  while  he  was  in  or  near  the  edge 
of  the  water  of  the  Klamath  river,  at  a 
place  within  the  exterior  limits  of  the  Es- 

The  trial  proceeded  upon  the  theory  that 
the  crime  was  committed  within  tbe  river 
bed  and  below  ordinary  high-water  mark, 
— a  theory  favorable  to  the  plaintiff  in  er- 
ror, in  that  it  furnishes  the  basis  for  ons 
of  the  principal  contentions  made  In  his 
behalf.  The  indictment  does  not  allege, 
nor  did  the  government  undertake  to  prove, 
that  plaintiff  in  error  was  of  Indian  blood; 
there  was  evidence  tending  to  show  that  he 
was  a  white  man;  and  the  trial  judge  in- 
■tnicted  the  jury  in  effect  that  this  ques- 
tion was  immaterial.  It  was  contended 
that  the  circuit  court  waa  without  juris- 
diction, first,  because  the  place  of  the  com- 


mission of  the  alleged  offense  was  not  with- 
in the  limits  of  the  Extension,  of  tbe  Hoopa 
Valley  Reservation,  but  was  upon  (he  Klam- 
ath river,  and  therefore  outside  of  those 
limits;  and,  secondly,  because  it  did  not 
appear  that  the  defendant  waa  an  Indian. 
These  contentions,  having  been  overruled, 
below,  are  renewed  here,  and  some  otherS 
'jurisdictional  questions  are  raised.  In  ad-* 
dition,  it  is  contended  that  tbe  circuit 
court  erred  in  refusing  to  permit  tbe  plain- 
tiff in  error  to  introduce  evidenoe  tending 
to  show  that  one  Joe  Dick,  a  deceased  In- 
dian, had  confessed  just  before  his  death 
that  it  was  he  who  had  shot  and  killed  the 
Indian   Chickaeaw. 

The  bounds  of  the  Hoopa  Valley  Reser- 
vation were  first  established  by  cxecutiTs 
order  of  President  Grant,  dated  June  23, 
1878,  made  under  authority  of  "An  Act  to 
Provide  for  the  Better  Organization  of  In- 
dian Affairs  in  California,"  approved  April 
8,  18Q4  (13  Stat,  at  L.  30,  chap.  48).  Tbe 
reservation,  as  thus  delimited,  comprised  a 
tract  of  country  in  Humboldt  county,  about 
80,000  acres  in  extent,  lying  on  both  sides 
of  the  Trinity  river,  above  its  junction  with 
the  Klamath,  Exec.  Ord.  Ind.  Reserv.  1012 
ed.  p.   38;    1  Kappler,  815. 

What  is  known  as  the  Extension  of  the 
Hoopa  Valley  Reservation  was  made  hy 
executive  order  of  President  Harrison,  dated 
October  IS,  1801,  and  Included  "a  tract  of 
country  1  mile  in  width  on  eaoh  side  of 
the  Klamath  river,  and  extending  from  the 
present  limits  of  the  said  Hoopa  Valley 
Reservation  to  the  Pacific  ocean,"  with  a 
proviso  to  be  mentioned  hereafter.  Exec 
Ord.  Ind.  Reserv.  1012  ed.  p.  SO;  1  Kap- 
pler, S15.  The  extension  as  thus  described 
took  in  tbe  original  Klamath  River  Reser- 
vation (established  by  President  I^erce  in 
1855;  Ex.  Ord.  Ird.  Reserv.  1012,  p.  41), 
that  extended  along  the  river  tor  a  dis- 
tance of  20  miles  from  the  ocean.  This  por- 
tion WHS,  by  act  of  June  17,  1802  (27  Stat 
at  L.  52,  chap.  120),  opened  to  settlement, 
entry,  and  purchase.  The  Iooim  in  quo  Is 
not  within  the  part  thus  opened,  but  is  at 
a  point  higher  up  the  river. 

The  indictment  and  eonvietlon  are  based 
upon  J  2145,  Rev.  Stat,  providing  that 
certain  general  laws  of  tbe  United  States 
as  to  the  punishment  of  crimes  committed « 
in  any  place  within  the  sole  and  exclusiveS 
jurisdiction  of*thB  United  States,  except 
the  District  of  Columbia,  "shall  extend  to 
the  Indian  country,"  and  upon  §  fi33e.  Rot. 
Stat.  (U.  8.  Comp.  Stat.  1001,  p.  3627), 
which  enacts  that  any  person  who  commits 
murder  in  any  place  under  the  eiclusivs 
jurisdiction  of  the  United  States  shall  suf- 
fer death.  These  sections,  together  with 
S  214S,  Rev.  Stat.,  and  J  B  of  an  act  of 
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Uueh  S.  1S85  (£S  Stot  at  L.  38S,  ebap. 
Ml),  being  «U  pertinent  to  the  diaenesion 

Sthat  follows,  are  set  forth  in  the  margin,! 
*  TbM  record  preeeiita  the  followiiig  ques- 
tlona,  and  it  will  be  osaumed  that,  in  view 
of  the  courae  t&ken  at  the  trial,  they  must 
all  be  answered  favorably  to  the  govem- 
ment  in  order  that  the  oonviction  may  be 
■UBtained. 

(1)  Waa  the  Extension  of  the  Hoopa 
Valley  Reeerration  lawfully  establiahedl 

(2)  Does  it  include  the  bed  of  tbe  Klam- 
ath   river  I 

(3)  Is  the  place  of  the  homieide,  for 
partieular  reasona  to  be  mentioned,  not  a 
part  of  the  TeservatiouT 

(4)  Is  the  Extension  (If  lawfully  eatab- 
lished)  "Indian  country"  within  tbe  mean- 
ing of  g  2145,  Rev.  SUtT 

(5)  Ii  the  Icilling  of  an  Indian  by  one 
who  is  not  of  Indian  blood,  when  committed 
npon  an  Indian  reservation  within  the  state 
of    California,    punishable    in   the    Federal 

(0)  Was  ths  evidence  offered  to  shew  an 
allied  eonfeasioD  by  Joe  Dick  properly  ex- 
eluded  t 

1,  It  is  contended  in  behaU  of  the  plain- 
tiff in  error  that  the  authority  conferred 
npon  the  Eiecntive  by  Congress  in  the  act 
of  April  8,  1864  (13  Stat,  at  L.  39,  chap. 
48),  waa  exhausted  in  the  creation  by  Presi- 
dent Grant  of  the  Hoop»  VsJIey  Reserva- 
tion in  1870.  Section  2  of  that  aet  pro- 
Tides  as  follows: 

"Sec.  2.  And  be  it  further  enacted.  That 
there  shall  be  set  apart  by  the  Preaident, 


and  at  his  diicretioB,  not  exceeding  four 
tracts  of  land,  within  the  limits  of  s^d 
state,  to  be  retained  by  tbe  United  SUtea 
for  the  purposes  of  Indian  Reaervations, 
which  shall  be  of  suitable  extent  for  the 
accommodation  of  tbe  Indiana  of  said  stat^ 
and  shall  be  located  aa  remote  from  white 
settlements  as  may  be  found  practicable, 
having  due  regard  to  their  adaptation  to 
the  purpoees  for  which  Uiey  are  intended; 
Provided,  That  at  least  one  of  said  tracts  S 
shall  be  locatad'in  what  has  heretofore  been  P 
known  as  the  northern  district  i  .  .  . 
and  Provided,  further.  That  said  tracts  to 
be  set  apart  as  aforesaid  may,  or  may  not, 
as  in  the  discretion  of  the  President  may 
be  deemed  for  tbe  best  intareeta  of  the  In- 
dians to  lie  provided  for,  include  any  of  the 
Indian  Reservations  heretofore  set  apart  in 
said  state,  and  that  in  cose  any  such  reser- 
vation is  so  included,  the  same  may  be  en- 
larged to  such  an  extent  as,  in  the  opinion 
of  tlie  President,  may  be  necessiiry,  in  OT^ 
der  to  its  complete  adaptation  to  the  pur- 
poses for  wbioh  it  is  intended." 

The  terma  of  this  enactment  show  that 
Congress  intended  to  confer  a  discretionary 
power,  and  from  an  early  period  Congress 
baa  customarily  accorded  to  the  Sxecutive 
a  large  dUoretion  about  setting  apart  and 
resn-rlng  portiona  of  the  public  domain  in 
aid  of  particular  public  purpoeea.  Woleott 
V.  Dea  Moines  Nar.  A  R.  Co.  B  Wall.  081, 
688,  18  L.  ed.  689,  601;  Qrisar  t.  McDowell, 
0  Wall.  SOS,  381,  18  L.  ed.  863,  SOS;  Ra 
Wilson,  140  U.  B.  675,  S77,  SS  L.  ed.  fil3, 
514,   11  Sup.   Ct.  Rep.    870;    Spalding  r. 


fEitracta  from  Revised  Statutes. 

Sec.  2146.  Except  as  to  crimes  tbe  pun- 
lahment  of  which  is  evpreasly  provided  for 
in  this  title,  tbe  general  laws  of  the  United 
States  as  to  the  punishment  of  crimes  com- 
mitted in  any  place  within  the  sole  and 
exclusive  jurisdiction  of  the  United  States, 
except  the  District  of  Columbia,  shall  ex- 
tend to  the  Indian  country. 

Sec  2146.  The  preceding  section  shall 
not  be  construed  to  extend  to  [crimes  com- 
mitted by  one  Indian  against  the  pereon 
or  property  of  another  Indian,  nor  to]  any 
Indian  committing  any  offense  in  the  In- 
dian country,  who  has  been  punished  by 
the  local  law  of  the  tribe,  or  to  any  cose 
where,  b^  treaty  stipulations,  the  exclusive 

Srisdiction  over  such  offenses  is  or  may 
secured  to  the  Indian  tribes  respectively- 
Sec.  G339.  Every  person  who  eommits 
murder  .  .  .  within  any  fort,  arsenal, 
dockyard,  magazine,  or  In  any  other  place 
or  district  of  county  under  tbe  exclusive 
Jurisdiction  of  the  United  States  .  .  , 
shall  suffer  death. 

Act  of  March  3,  1885,  |  0. 
That  immediately    upon    and    after   the 


date  of  the  passage  of  this  act,  all  Indians 
committing  against  tbe  person  or  property 
of  another  Indian  or  other  person  any  of 
the  following  crimes,  namely,  murder,  man- 
slaughter, rape,  assault  with  intent  to  kill, 
arson,  burglary,  and  larceny,  within  any 
territory  of  the  United  States,  and  sltber 
within  or  without  an  Indian  reservation, 
shall  be  subject  therefor  to  the  laws  of  such 
territory  relating  to  said  crimes,  and  shall 
be  tried  therefor  in  the  same  courts  and 
In  the  same  manner,  and  shall  be  subject 
to  tbe  earns  penalties,  as  are  all  other  per- 
sons charged  with  the  commission  of  said 
crimes,  respectively;  and  tbe  said  courto 
are  hereby  given  juriadietlon  in  all  aueh 
cases;  and  all  such  Indians  eommittlng  ftny 
of  the  above  crimes  against  tbe  person  or 
property  of  another  Indian  or  other  person 
within  tbe  boundaries  of  any  state  of  tlia 
United  Statea,  and  within  the  limits  of 
any  Indian  reservation,  sball  be  subject  to 
the  same  lam.  tried  in  the  same  courta 
and  in  the  same  manner,  and  subject  to 
the  same  penalties,  as  are  all  other  persona 
committing^  any  of  the  above  crimes  witinln 
the  exclusive  Jurisdiction  of  the  United 
States. 
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Chandler,  100  U.  S.  394,  404,  40  L.  «d.  409. 
479,  le  Sup.  Ct  Bep.  3S0.  Bee  aIbo  Unit- 
ad  SUteB  y.  Lutlran,  Q  Saw?.  IT,  SI,  Fed. 
Cu.  No.  16,681;  United  Stittes  t.  Martin, 
8  Saw^.  473,  14  Fed.  817,  621;  McFodden 
T.  Mountain  View  Min.  t  Mill.  Co.  38  0. 
C.  A.  354,  97  Fed.  670,  678;  Gibwn  v.  An- 
derson, es  C.  G  A.  277,  131  Fed.  39,  41; 
United  Stotee  t.  Grand  Rapida  &  1.  R.  Co. 
IM  Fed,  131,  135;  17  Ops.-AUy.  Oen.  8S8; 
Act  dI  February  B,  1B87  (24  Stat,  at  L. 
388,  chap.  119),  refeired  to  in  Re  Wilaon, 
140  n.  S.  OTE,  3S  L.  ed.  G13,  11  Sup.  Ct 
Rep.   870. 

We  have  made  B  aomewbat  exhanative 
•lamination  of  the  hiatoiy  of  the  Indian 
reserrationa  of  California,  and  what  haa 
been  done  by  the  executive  and  l^alativa 
departmenta  of  the  Federal  government  re- 
ipectitig  them,  and  aa  a  result  we  are  oon- 
vinced.  Brat,  that  the  aitnation  of  Indian 
affaira  in  that  state  in  the  year  1SB4  was 
■nch  tbat  Congreaa  conld  not  reasonably 
bave  euppoaed  that  the  President  would  be 
able  to  accomplish  the  beneficent  purposes 
of  the  enactment  if  he  were  obliged  to  act, 
I,  once  for  all,  with  reapect  to  the  eatablish- 
Sment  of  the  aeveral  new  reservations  that 
"were  provided  for,  and  were  left^werlesa 
to  alter  and  uilarge  the  reaervatlona  from 
time  to  time,  in  the  light  of  experience. 
To  mention  but  one  obstacle  that  muat  have 
been  within  the  contemplation  of  Congreas: 
the  Klamath  and  Hoopa  or  Trini^  Indiana 
were  at  war  with  the  forces  of  the  United 
Btates  at  the  time  of  the  paaaage  of  the 
act  of  1854,  and  had  been  so  for  some 
years.  Indian  Report,  18S4,  pp.  123,  127, 
130,  133-138.  Secondly,  beginning  ahortly 
after  ita  paaeage,  and  continuing  lor  a 
period  of  at  least  thirty  years  thereafter, 
Congresa  and  the  Executive  practically 
construed  the  act  of  18G4  as  conferring 
a  continuing  authority  upon  the  latter,  and 
a  large  discretion  about  exercising  it. 

Congress  itself  recognised  the  Hoopa  Val- 
ley Reservation  as  lawfully  existing,  at 
leaat  as  early  aa  July  27,  1868  (IS  Stat. 
at  L.  221,  chap.  S48),  when  It  appropriated 
money  "to  pay  the  settlers  of  Hoopa  Valley 
lor  their  personal  property  left  upon  the 
Hoopa  Valley  Reservation  at  the  time  the 
government  took  possession;"  and  alao  "for 
removing  the  Indians  tiaaa  Smith'a  River 
Reservation  to  Hoopa  Valley  and  Round 
Valley  Reservationa  .  .  .  and  the  Smith 
River  Reservation  is  hereby  discontinued;" 
«nd  again,  in  the  following  year  (act  of 
April  10,  186S,  IS  Stat,  at  L.  87,  chap. 
10),  when  it  appropriated  money  for  the 
pay  of  a  miller  upon  the  Hoopa  Valley 
Reservation,  and  "to  supply  a  deficiency  for 
xemoving  the  Indiana  from  Smith'a  River 
ReseiTBtion  to  Hoopa  Valley  and  Round 


Valli?  Reservationa."  Tet  no  famutl  <mcu- 
tiva  order  had  aa  yet  been  madt  letting 
aside  the  Hoc^  Valley  Eeaervation  or  fix- 
ing its  bounds;  and  its  atatua  at  a  reaer- 
vation  i«ated  upon  a  mere  publie  notlea 
given  by  the  auperintendent  of  Indian  af- 
fairs for  California,  under  date  August  21, 
1864,  to  the  effect  that  under  the  act  of 
April  8,  1864,  and  under  instructions  from 
the  Interior  Department,  he  had  located  a 
reservation  in  tiie  Hoopa  Valley,  and  t^Utt^ 
setUera  should  not  make  further  improvv-S 
menta  upon  their*placea  (Rep.  Ind.  Comm'r," 
I8S4,  p.  1Z3,  138;  Exeo.  Ord.  Ind.  Eeaenr, 
1912,   p^   38;    1   Eappler,   SIS). 

In  the  year  following  President  Harri- 
son's order,  the  Ezteuaion  was  reported  up- 
on by  the  Indian  ageit  to  the  Commission- 
er of  Indian  Affairs  aa  being  occupied  by 
the  Lower  Klamath  Tribe.  Houae  Execu- 
tive Documents,  2d  Ses«.,  fi2d  Cong.,  1892- 
1893,  vol.  13  (Indian  Report),  p.  230.  And 
a  similar  report  waa  made  in  the  year  1694. 
House  Executive  Documents,  3d  Seaa.,  B8d 
Cong.,  1894-189S,  vol.  IB  (Indian  Report), 
p.  117.  These  reports  were  officially  com- 
municated by  the  Secretary  of  the  Int«^ 
ior  to  Congress,  and  there  la  nothing  to 
show  any  diaapproval  of  the  atatua  of  the 
Extenaion  aa  an  Indian  reservation. 

But,  further,  the  Hoopa  Vall^  Reser- 
vation waa  only  one  of  four  that  were  aa- 
thoriied  1^  the  act  of  1884.  Other  rea«i> 
vationa  establiahed  thereunder  were  known 
as  the  Tule  River,  Bound  Valley,  and  Ulo> 
sion  Reservations.  Upon  the  question  of 
practical  construction,  the  action  taken 
by  the  Executive  and  by  Cong^resa  respect- 
ing these  ia  as  significant  as  that  tak«n 
with  reapect  to  the  Hoopa  Valley  Reserw 
tion  itaelf.  A  sufficient  aummary  of  thdr 
history  is  given  in  Cricbton  v.  Shelton,  38 
l4nd  Deo.  20B,  209,  213.  The  exeoutiv* 
orders  respecting  them  are  to  be  found  In 
Exeo.  Ord.  Ind.  Reseir.  1912,  pp.  49,  6$, 
61,  eto.  It  will  be  seen  that  Preaidenti 
arant,  Hayes,  Garfield,  Arthur,  Cleveland, 
and  Harrison,  auccesaively,  acted  with  r^ 
spect  to  one  or  more  of  theae  reaervaUima 
upon  the  theory  that  the  act  of  1894  con- 
ferred a  eonUnuing  discretion  upon  the  Ex- 
ecutive; orders  were  made  for  altering  wai 
enlarging  the  bonnda  of  the  reservationa, 
restoring  portions  of  their  territory  to  the 
public  domain,  and  abolishing  reservationa 
once  made,  and  eatabllahing  others  in  their 
stead;  and  In  numerous  instances  Cougreaa 
in  effect  ratified  such  action.  In  view  of^ 
all  this,  we  feel  bound  to  hold  that  PTeai-|| 
dent  Harriaon'a  order  of'Oetober  16,  18S1,* 
extending  the  Hoopa  Valley  ReaervatloD, 
was  within  the  authority  of  the  act  of 
1864. 

2.  Does  the  reservation  incloda  the  bed 
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of  tlia  Eluoath  rtvert  Tbe  descriptive 
words  of  tha  order  are  "«  trut  of  country 
1  mile  in  width  on  each  side  of  the  KlamaUi 
river  and  extending,"  etc.  It  Mems  to  us 
clear  that  if  the  United  States  was  tbe 
oiTDer  of  the  river  bed,  a  reasonable  con- 
struction of  this  tankage  reqnirea  that 
the  river  be  considered  as  included  within 
the  reservation.  Indeed,  in  view  of  all  the 
circumatances,  it  would  be  absurd  to  treat 
the  order  as  intended  to  include  the  up- 
lands to  the  width  of  1  mite  on  each  side 
of  Ue  river,  and  at  the  same  time  to  ei- 
chid*  the  river.  As  a  matter  of  history 
it  plainly  appears  that  the  Slaniath  In- 
dians established  themselves  along  the  river 
In  order  to  gain  a  subsistence  by  fishing. 
Ths  reports  of  the  local  Indian  agents  and 
■uperintendents  to  tha  Commissionerl  of 
Indian  Affairs  abound  in  referenoes  to  fish- 
ing as  their  principal  sobsistenee,  and  the 
river  is  described  as  running  in  a  narrow 
«anyon  through  a  broken  country,  the  In- 
dians as  dwelling  In  small  viUagea  close  to 
its  banks.  (Indian  Beports  18E6,  p.  23S; 
18S7,  p.  391;  1SS8,  p.  280-287;  ISSg,  p. 
4S7;  ISOI,  p.  147;  IBM,  p.  122;  ISSfi,  p. 
438;  18SG,  p.  £04;  1B88,  p.  10;  1892,  p. 
230;  18B4,  p.  117;  and  see  Se  Klamath 
Biver  Beservation,  83  Land  Dec.  218.) 

Upon  tha  question  of  governnient  owner' 
■hip,  it  Is  a  matter  of  history  that  the  entire 
territory  in  question  was  a  part  of  the 
public  domain  that  was  transferred  b; 
Mexico  to  the  United  States  in  the  year 
1848  by  the  treaty  of  Guadalupe  Hidalgo. 
9  SUt  at  L.  922;  United  States  v.  Kagama, 
lis  U.  S.  S75,  381,  30  L.  ed.  228,  230,  S 
Sup.  CL  Bep.  1109. 

By  a£t  of  September  0,  18B0  (B  Stat,  at 
L.  462,  chap.  BO),  California  was  admitted 
into  the  Union  "on  an  equal  footing  with 
ths  original  states  in  all  respects  what 
aver."  By  §  3  of  the  same  act  it  was 
^  provided  "that  the  said  state  of  California 
B  Is  admitted  into  the  Union  upon  the  ax- 
■  press 'condition  that  tha  people  of  said 
state,  through  their  legislature  or  other- 
state,  shall  never  Interfere  with  the  pri- 
mary disposal  of  the  public  lands  within 
its  limits,  and  shall  pass  no  law  and  do 
no  act  whereby  the  title  of  tba  United 
States  to,  and  right  to  dispose  of,  the 
same,  shall  be  impaired  or  questioned; 
.  .  ,  and  that  all  the  navigable  waters 
within  the  said  state  shall  be  common  high- 
ways, and  forever  free,  as  well  to  the  in- 
habitants of  said  state  as  to  the  citizens 
of  the  United  States,  without  any  tax.  Im- 
post, or  duty  therefor." 

It  Is  Insisted  that  the  Klamath  Is  a 
navigable  river;  and  there  is  evidence  in 
ths  record  tending  to  show  that  the  stream 
Is  navigable  in   fact,  at  certain   saasons. 


from  Reqna  (near  Its  month)  np  to  and 
above  the  locus  im  quo.  But,  In  the  view 
we  take  of  the  present  ease,  the  question 
of  its  navigabili^.  In  fact  or  in  law,  is 
immaterial  except  as  it  bears  upon  the 
title  of  tha  United  States  to  the  bed  of 
ths  stream.  The  present  qussUon  is  wheth- 
er  that  bed  was  a  part  of  an  Indian  reser- 
vation, and  that  depends  upon  the  question 
of  ownership.  The  jurisdiction  to  punish 
the  plaintiff  in  error  for  the  murder  of  aa 
Indian  upon  the  raservatlon  depends  upon 
other  considerations,  as  will  appear  hera- 
after. 

In  passing  upon  tha  effect  of  the  aet 
admitting  Alabama  into  the  Union,  this 
eourt  held,  in  Pollard  v.  Hsgan,  3  How. 
212,  11  L.  ed.  S65,  that  tha  sUte  had  ths 
sams  rights,  sovereignty,  and  Jurisdiction 
over  the  navigable  waters  as  tbs  original 
states,  and  could  exercise  all  the  powers  of 
government  which  belong  to  and  may  be 
exercised  by  them,  excepting  with  respect 
to  control  over  public  lands  owned  by  tha 
United  States;  and  that  the  titie  of  ths 
navigable  waters,  and  the  soil  beneath  them, 
was  in  the  state,  and  subject  to  its  sovsr- 
eignty  and  jurisdiction.  In  Tlie  Oenesee 
Chief  r.  Fitahugh,  12  How.  443,  13  L.  ed. 
1063,  It  was  settled  that  for  purposes  of 
admiralty  jurisdiction  the  tidal  test,  pr«- 
vailing  in  England  for  determining  whatjj 
is  navigable 'water,  is  not  applicable  t«* 
this  country.  In  Barney  v.  Keokuk,  94 
U.  S.  324,  338,  24  L.  ed.  224,  SS8,  it  was 
held  that  It  is  for  ths  states  to  establish 
for  themselves  such  rules  of  property  as 
th^  may  deem  expedient  with  respect  to 
the  navigable  waters  within  their  borders 
and  the  riparian  lands  adjacent  thereto. 
The  court,  speaking  through  Mr.  Justies 
Bradley,  said  (94  U.  8.  S38)  :  'The  oon> 
fusion  of  navigable  with  tide  water,  found 
in  tha  monuments  of  the  common  law,  long 
prevailed  in  this  country,  notwithstanding 
the  broad  differences  existing  between  ths 
extent  and  topography  of  the  British  !•• 
land  and  that  of  the  American  continent 
It  had  the  influence  for  two  genarations  of 
excluding  the  admiralty  jurisdictioo  from 
our  great  rivers  and  Inland  seas;  and  un- 
der the  like  influence  it  laid  the  founds 
tlon  in  many  states  of  doctrines  witb 
regard  to  ths  ownership  of  ths  soil  in  naTi< 
gable  waters  above  tide  water  at  vnrianos 
with  sound  principles  of  public  policy. 
Whsfher,  at  rules  of  property,  if  vovU 
note  be  safe  to  oAongs  IAms  doctrines  lohers 
they  have  been  applied,  as  before  remarktd, 
ii  for  the  teperat  itatei  themtelw  to  do- 
termine.  If  they  oKooae  to  reaig*  to  the 
riparian  proprietor  righte  vMeh  properly 
beUmg  to  them  in  their  nmereCgn  oapaotty, 
it  it  not  for  othert  to  raite  abjeoHont.    b 
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our  Tiew  of  the  nibject,  th«  comci  prin- 
eiples  were  Uid  down  in  Hkrtin  v.  Wad- 
dell,  16  Pet.  367,  10  L.  ed.  B97;  Pollard 
T.  HagkD,  3  How.  212,  11  L.  ed.  e6G;  ud 
Goodtitle  ez  dem.  Pollard  t.  Kibbe,  B  How. 
471,  13  I<.  ed.  2S0.  Tleae  cmss  related  to 
tide  water,  it  is  tru«,  but  thej  enunciate 
principled  wbich  are  equally  applicable  to 
all  navigable  waten.  And  lince  tbia  court, 
in  the  case  of  Tbe  Genesee  Chief  v.  Fitc- 
hu^h,  12  How.  443,  13  L.  ed.  10S8,  has 
declared  that  the  Qreat  Lakes  and  other 
navigable  waters  of  the  country,  abov«  as 
well  aa  below  the  Sow  of  the  tide,  are, 
in  the  etrieteet  sense,  entitled  to  the  de- 
Domination  of  navigable  waters,  and  amen- 
able to  the  admiralty  jurisdiction,  there 
•eems  to  be  no  sound  reason  for  adhering 
^  to  the  old  rule  as  to  the  proprietorship  of 
S  the  beds  and  shores  of  such  waters.  /( 
*  properly  btUmgi*to  the  ttates  by  their  in- 
Iterimt  temereignff/,  and  the  United  States 
has  wisely  abstained  from  extending  (if  it 
could  extend)  its  survey  and  grant*  be- 
yond the  limits  of  high  water.  The  cases 
in  which  this  court  has  seemed  to  hold  a 
etmtrary  view  depended,  as  most  cases  must 
depend,  on  the  local  laws  of  the  state*  in 
which  the  lands  were  situated." 

The  doctrine  thus  enunciated  ha*  since 
been  adhered  to.  Packer  v.  Bird,  137  U.  8. 
661,  669,  34  L.  ed.  619,  S20,  11  Sup.  Ct 
Rep.  ZIO;  Hardin  v.  Jordan,  140  U.  S.  371, 
SB2,  35  L.  ed.  428,  433,  11  Sup.  Ct.  Kep. 
608,  S3S;  Shively  v.  Bowlby,  162  U.  B.  1. 
40,  G8,  3S  L.,  ed.  331,  346,  352,  14  Sup.  Ct. 
Bep.  G4B;  St.  Anthony  Falls  Water  Power 
Co.  r.  St.  Paul  Water  Comrs.  16S  U.  S. 
84B,  3S8,  42  L.  ed.  4B7,  601,  18  Sup.  Ct. 
Rep.  167 ;  Scott  v.  Lattig,  227  U.  8.  229, 
243,  67  L.  ed.  — ^.33  Sup.  Ct  Rep.  242. 

The  question  of  the  navigability  in  fact 
af  nontidal  streams  i*  sometimes  a  doubt- 
ful one.  It  has  been  held  in  effect  that 
what  are  navigable  waters  of  the  United 
States,  within  the  meaning  of  the  act  of 
Congress,  in  contradistinction  to  the  navi- 
gable waters  of  the  states,  depends  upon 
whether  the  stream  in  ita  ordinary  con- 
dition affords  a  channel  for  useful  com- 
merce. The  Montello,  20  Wall  430,  22  L. 
ed.  391;  Leovy  v.  United  Btatea,  177  U.  S. 
621,  632,  44  L.  ed.  B14,  919,  20  Bup.  Ct. 
Rep.  797;  United  States  v.  Rio  Grande 
Dam  *  Irrig.  Co.  174  U.  S.  600,  698,  43 
L.  ed.  1136,  1139,  IS  Bup.  Ct  Rep.  7T0: 
South  Carolina  v.  Georgia,  93  U.  8.  4,  10, 
Z3  L.  ed:  78Z,  7S3;  The  Robert  W.  Parsons 
(Perry  ».  Haines)  191  U.  S.  17,  28,  48  L. 
(d.  73,  78,  24  8up.  Ct.  Rep.  8. 

Bat  it  results  from  the  principles  al- 
ready referred  to  that  what  shall  be  deemed 
a  navigable  water  within  the  meaning  of 
the  local  rules  of  property  is  (or  the  de- 


termination of  th*  saveral  state*.  Thus, 
the  state  of  California,  if  she  see*  fit,  may 
confer  upon  the  riparian  owners  the  title 
to  the  bed  of  any  navigable  stream  within 
her  bordera 

Now,  a  California  statute  of  April  23, 
1880,  chap.  122,  declared  the  Klamath  rfver 
to  be  navigable  from  its  mouth  to  the  town 
of  Orleans  Bar,  which  is  above  the  loou* 
in  quo.  But  this  was  repealed  t^  act  of 
February  24,  1891,  chap.  14;  and  by  an 
act  of  March  11,  IS91,  chap.  92  (Palitieal. 
Coda,  i  234B],  an  enumeration  was  mad«|| 
of  all 'the  navigable  rivers  of  the  state.* 
This  i*  held  by  the  supreme  court  of  that 
state  to  be  exclusive,  so  that  no  other  rir< 
ers  are  navigable  under  the  laws  of  Cali- 
fornia. Card  well  v.  Sacramento  County, 
79  Cal.  347,  349,  21  Pac.  763.  The  Klamath 
river  is  not  among  those  thu*  enumerated, 
and  it  must  therefore  be  treated  as  not 
navigable  in  law.  And  it  will  be  observed 
that  it  was  thus  placed  in  the  cat^ory  M 
noQ -navigable  streams  prior  to  President 
Hsrrison's  order  of  October  10,  1691,  t^ 
which  the  Ezteosion  of  the  Hoopa  Tall^ 
Reservation  wsa  established. 

In  the  important  case  of  Lux  v.  Ha^B 
(1886)  69  Cal.  2SS,  335,  337,  10  I^ic.  674, 
the  supreme  court  of  California,  after  point- 
ing  out  that  upon  the  admission  of  that 
state  into  the  Union  "upon  an  equal  foot- 
ing" with  the  original  thirteen  states,  ali* 
became  seised  of  all  the  rights  of  sover- 
eignty, jurisdiction,  and  eminent  domain 
which  those  states  poBsessed,  and  that  nor 
der  g  3  of  the  act  of  admission  (9  Stat 
at  L.  452,  chap.  60)  the  lands  of  the  Unit- 
ed State*  not  reserved  or  purchased  for 
fortifications,  etc.,  are  held  as  are  held  the 
land*  of  private  persons,  with  the  exception 
that  the  state  cannot  interfere  with  th* 
primary  disposal  of  them  nor  tax  them, 
and  that  the  navigable  waters  are  commm 
highways,  free  to  the  inhabitants  of  the 
state  and  to  citizens  of  the  United  Btatea, 
— proceeded  to  declare  that  whether  this 
act  did  OT  did  not  operate  as  an  immedi- 
ate transfer  of  the  property  in  non-navi- 
gable rivers  to  the  Federal  government,  th* 
legislature  of  the  state,  on  April  13,  18S0, 
passed  an  act  adopting  the  common  law  of 
England,  so  far  as  not  repugnant  to  w 
inconsistent  with  the  Constitution  of  th* 
United  States  or  ihe  Constitution  or  laws 
of  the  state  of  California,  as  the  rule  of 
decision  in  all  court*  of  the  state,  and  that 
in  view  of  the  subsequent  judicial  history 
of  the  state  this  act  must  be  held  to  have 
operated,  at  least  from  the  admission  of 
the  state  into  the  Union,  as  a  transfer  t«j 
all  riparian  proprietors,  including  the  Unit-S 
ed  States,  of  the  properly  of  the  *tat«,*if 
any  she  had,  in  the  non-navigable  streaiqk 
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uid  the  atAl  benc&th  th«m.  Th«  anthorit; 
of  thia  d«cition  was  recognized  in  Padur  v. 
Bird,  137  U.  S.  669,  34  L.  ed.  820,  11  Sup. 
CL  Rep.  210.  We  ar«  not  Able  to  find  tbat 
the  doctrine  declared  in  it  has  aince  been 
departed  from  by  the  courta  of  the  atate. 

It  thuB  appears,  from  the  dourae  of  leg- 
Ulation  and  adjudication  tij  the  appropri- 
ate Authoritiee  of  California,  not  only  that 
the  Klamath  river  has  been  placed  in  the 
category  of  non-navigable  streams,  but  that 
the  title  of  the  United  State*  to  the  bed 
of  it  where  it  runs  through  the  public  lajids 
has  been  diatinctlj  recognized.  In  ihort, 
by  the  acts  of  legislation  mentioned,  as  con- 
atrued  by  the  highest  court  of  the  state, — 
(a)  the  act  of  1660,  adopting  the  common 
law,  and  therebj'  transferring  to  all  ri- 
parian proprietor!  (or  conflnning  ia  them) 
the  ownership  of  the  non-navigable  streamH 
and  their  beds,  and  |h)  the  acta  of  Feb- 
ruary 24  and  of  March  11,  1891,  declaring 
in  effect  that  the  Klamath  nver  is  a  non- 
navigable  stream, — California  haa  vested  in 
the  United  States,  as  riparian  owner,  the 
title  to  the  bed  of  the  Klamatb,  if  in  fact 
it  be  a  navigable  river.  It  in  fact  it  be 
non-navigable,  it  ia  obvious  that  the  same 
result  flows  from  tbe  mere  adoption  of  the 


From  this  it  results  that  whether  the 
river  be  or  be  not  navigable  in  fact,  the 
river  bed  is  to  Iw  deemed  oa  included  with- 
in the  Extension  of  the  Hoopa  Valley  Res- 
•rvation. 

3.  But  the  order  establishing  the  Exten- 
sion OS  a  reaervation  ( Exec  Ord.  Ind. 
Reserv.  1912,  p.  3fl,  1  Kappler,  816)  con- 
tained the  proviso — "That  any  tract  or 
tracts  included  within  the  above  described 
boundaries,  to  which  valid  rights  have  at- 
tached under  the  law*  of  the  United  States, 
ore  hereby  excluded  from  tiie  reservation  as 
herel>y  extended." 

Upon  the  trial  a  certified  eoi^  of  a  no- 
tice of  the  location  of  a  "mining  el^m" 
„flled  October  20,  1888,  in  the  recorder's 
§  office  of  Humboldt  county,  was  introduced 
*  In'eridence,  wherein  notice  was  given  by 
right  persons  named  therein — "that  tbe  un- 
dersigned, having  complied  with  the  re- 
quirements of  chapter  6  of  title  32  of  the 
Revised  Statutes  of  the  United  SUtea  (U. 
B.  Comp.  Stat.  ISOl,  p.  1422),  and  the 
local  customs,  laws,  and  r^ulatious,  have 
located  20  acre*  each  of  placer  mining 
ground  situated  in  the  county  of  Humboldt 
■Dd  state  of  California,  and  described  a* 
foUowa."  Then  followed  a  description  show- 
ing exterior  limits  oonforming  to  legal  aub- 
divisions  of  the  publie  lands;  and  from 
other  svidence  it  appeared  that  the  land 
thus  claimed  bordered  upon,  but  did  not 
include,    tbe   river   at   the    locus   m   quo. 


There  is  no  other  evidence  respecting  this 
mining  elaim  or  location  excepting  the  tes- 
timony of  a  witness  to  the  efleot  that  thers 
was  "a  mine"  in  the  vicinity  of  the  Indian 
village  where  the  crime  occurred;  the  cliar< 
oeter  or  locaUon  of  the  mine  not  being  oth> 
erwise  described. 

It  is  doubtful  whether  there  is  any  ert* 
dence  that  would  have  aupported  a  finding 
that  the  crime  waa  committed  elsewhere 
than  within  the  river  bod.  Waiving  this 
point,  however,  we  will  consider  the  effect 
of  the  mining  location,  upon  the  theory 
that  the  crime  may  have  occurred  within 
Che  limit*  of  the  claim. 

By  S  232B,  Rev.  Stat  (U.  S.  Comp.  Stat 
1001,  p.  1432),  placer  claims  an  "subject 
to  entry  and  patent,  under  like  circum- 
stances and  conditions,  and  upon  similar 
proceedings,  an  are  provided  for  vein  oi 
lode  claims."  By  |  2330,  "two  or  more 
persons,  or  associations  of  persons,  having 
contiguous  claims  .  .  .  may  make  joint 
entry  thereof;  but  no  location  of  a  pla«eT 
claim,  made  after  the  ninth  day  of  July, 
eighteen  hundred  and  seventy,  shall  exceed 
one  hundred  and  sixty  acre*  for  any  one 
person  or  asaociation  of  persons,  which  lo- 
cation shall  conform  to  the  United  State* 
surveys."  By  f  2331,  placer  claims  upon 
surveyed  lands,  and  conforming  to  legal 
subdivisions,  require  no  further  survey  or 
plat,  and  no  such  location  shall  indud*^ 
more  than  20  acres  for  each  lndividusij( 
claimant.  By  i  2332,  where  such'personi" 
or  associations  have  held  and  woriced  their 
claims  for  a  period  equal  to  the  time  prs- 
Bcribed  by  the  statute  of  limitations  for 
mining  claims  by  the  local  law,  evidence  of 
such  possession  and  working  shall  establish 
a  right  to  a  patent,  in  the  absence  of  ad- 
verse claim.  The  circumstances,  condi- 
tions, and  proceedings  lef erred  to  in  t 
2320  are  those  set  forth  in  the  preceding 
aeetiotts,  beginning  with  g  2318  (U.  S. 
Comp.  Stat  ISOl,  p.  1423).  The  chief  re- 
quirements are, — the  discovery  of  a  vain- 
able  mineral  deposit  within  the  limits  of 
the  claim  (S9  2318-2320);  the  claimants 
must  be  citizens  of  the  United  States,  or 
must  have  declared  their  intention  to  be- 
come such  (gg  2310,  2321)  ;  "tbe  location 
must  be  distinctly  marked  on  the  ground, 
80  that  its  boundaries  can  b«  readily 
traced"  (S  2324);  and  a  certain  amount 
of  work  must  be  done  in  accordance  with 
local  regulations,  and  "on  each  elaim  lo- 
cated after  tbe  tenth  day  of  May,  1872,  and 
until  a  patent  has  been  issued  therefor,  not 
less  than  one  hundred  dollars'  worth  of 
labor  shsU  be  performed  or  improvement* 
made   during  each  year"    1 3   2324). 

The  prime  requisites  ore,  the  discover7 
of  a  valuable  mineral  depoait,  an  actual 
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taking  poaMMiou  thereof,  and  the  p«rfonii- 
•oce  of  the  requieite  amount  of  develop- 
ment  work.  Erhardt  v.  Boaro,  113  U.  8. 
527,  635,  28  L.  ed.  1113,  1116,  5  Sup.  Ct. 
Bep.  Seo,  le  UoT.  Min.  Rep.  472;  BUclc 
r.  Elkhoro  Min.  Co.  163  U.  B.  446,  460, 
41  L.  ed.  221,  223,  16  Sup.  Ct  Rep.  1101. 
18  Mor.  Min.  R«p.  3TG;  Cliriamaa  v.  Mil- 
ler, 1»7  U.  8.  313,  321,  49  L.  ed.  770,  773, 
26  Sap.  Ct.  Bep.  468. 

The  hietorj  of  the  legiilation  of  Con- 
gress npon  the  lubject,  and  the  effect  there- 
of, B.re  referred  to  in  numerous  decieions  of 
this  court,  araoDg  them:  Belk  v.  Meagher, 
104  U.  S.  279,  284,  28  I»  ed,  735.  737,  1 
Mor.  Min.  Bep.  SlOj  St.  Louii  Smelting 
t  Bet.  Co.  t.  Kemp,  104  U.  B.  636,  649,  26 
L.  ed.  876,  879,  11  Mor.  Min.  Rep.  673  j 
Gwillim  T.  Donnellu,  115  U.  B.  46,  SO,  29 
L.  ed.  348,  349,  G  Sup.  Ct.  Bep.  1110,  15 
Hor.  Min.  Bep.  482;  Del  Monte  Min.  & 
Mill.  Co.  r.  Laat  Chance  Min.  ft  Mill.  Co. 
171  U.  B.  65,  76,  etc.  43  L.  ed.  72,  80,  IS 
Sup.  Ct.  Rep.  B96,  19  Mor.  Min.  Bep. 
370.  See  also  Jennieon  v.  Bark,  98  U,  S. 
463,  467,  26  L.  ed.  240,  S42,  4  Mor.  Min. 
Rep.  604;  Chambers  r.  Harrington,  111  U. 
a  350,  353,  28  L.  ed.  452,  463,  4  Sup.  OL 
Bep.  428;  Hammer  r.  Garfield  Hin.  ft  Mill. 
Co.  130  U.  S.  291,  299,  32  L.  ed.  964,  967, 
»  Sup.  Ct.  Bep.  S48,  16  Mor.  Min.  Rep. 
126;  Dahl  t.  Baunheim,  132  U.  S.  260,  33 
L.  ed.  324,  10  Sup.  Ct.  Rep.  74,  IS  Mor. 
Min,  Rep.  214;  Clipper  Min.  Co,  r.  Eli 
Mio.  ft  Land  Co.  104  U.  S.  220,  227,  48  L. 
I  ed.  944,  950,  24  Sup.  Ct  Rep.  632. 
•  •Of  eoune,  under  this  legialative  scheme, 
•  mining  claim  may  be  abandoned  hy  fail- 
ure to  do  the  required  development  work. 
Chamber*  r.  Harrington,  111  U.  S.  360, 
353,  28  L.  ed.  462,  463,  4  Sup.  Ct  Bep. 
428;  Black  r.  Elkhom  Min.  Co.  163  U.  S. 
445,  450,  41  L.  ed.  221,  223,  16  Sup.  Ct 
Rep.  1101,  18  Mor.  Min.  Rep.  375;  Ethardt 
*.  Boaro,  113  U.  S.  627,  B35,  28  L.  ed.  1113, 
Ills,  6  Sup.  Ct  Rep.  580,  16  Mor.  Min. 
Rep.  472. 

The  eTidence  in  the  record  ia  altogether 
too  meager  and  Indefinite  to  fumiah  lup. 
port  for  a  finding  that  at  the  time  of  the 
executive  order  of  October  16,  1891,  or  at 
anytime,  valid  rights  had  attached  to  the 
placer  claim  above  referred  to. 

Next,  it  appear!  from  the  evidence  that 
prior  to  October,  1891,  the  board  of  super- 
viioTS  of  Humboldt  county  created  a  echool 
district  which  included  within  it*  bounds 
the  place  where  the  homicide  occurred,  and 
that  after  October,  1891,  the  county  creaUd, 
out  of  the  district  mentioned,  a  second 
school  district,  wbieh  included  the  place  in 
question.  It  was  in  evidence  that  this 
school  district  was  maintained  by  the  coun- 
ty, end  not  by  the  government,  down  to  the 


time  of  the  trial  herein.  From  tbb  it  ia 
argued  that  the  state  and  county  had  as- 
sumed jurisdiction  over  the  land  on  each 
side  of  the  Elamath  river  for  school  pur- 
posea  before  the  enlargement  of  the  Eoopa 
Valley  Reaervation,  and  that  the  state  sUil 
exercises  the  right  to  msintaiii  a  school 

But  we  are  clear  that  the  creation  and 
maintenance  of  such  a  school  district  by 
the  state  oould  not  in  anywise  impair  the 
title  of  the  United  States  to  the  lands  in- 
cluded in  such  district,  or  limit  the  au- 
thority of  the  United  States  over  such 
lands  when  set  apart  for  an  Indian  reser- 
vation. The  act  of  admissifHi  (act  of  Sep- 
tember 9,  1850;  8  Stat,  at  L.  452,  chap. 
50,  §  3)  provided:  "That  the  said  state 
of  Calift^nia  is  admitted  into  the  Union 
upon  the  express  condition  that  the  people 
of  said  state,  through  their  legislature  or 
otherwise,  shall  never  interfere  with  the 
primary  disposal  of  the  public  lands  with- 
in ita  limits,  and  shall  pass  no  law  and  do  9 
no  act  whereby  the  title  of*  the  United  * 
States  to,  and  right  to  dispose  of,  the  same, 
shall  be  impaired  or  questioned;"  etc  By 
act  of  March  3,  1BS3  (10  Stat  at  L,  246, 
chap.  140,  I  0|,  Congress  granted  to  the 
state  for  the  purpoees  ot  public  schools  aeo> 
tions  IS  and  36  In  each  township.  And  t^ 
act  of  July  23,  1868  (14  Stat  at  L.  220, 
chap,  219,  S  S)>  Congress  gave  to  the  state 
"the  right  to  select  for  school  purposes  oth> 
er  lands  in  lieu  of  such  sixteenth  and  thir- 
ty-sixth sections  as  were  settled  upon  prior 
to  survey,  reserved  for  public  use*,  covered 
by  grants  made  under  Spanish  or  Maxicau 
authority,  or  by  other  private  claims,"  ete. 
It  affirmatively  appears,  however,  that  tba 
lonts  ('n  quo  was  not  within  dther  the  16th 
or  the  38tb  section,  and  It  does  not  appear 
that  it  was  selected  by  the  state  as  "lieu" 
lands.  Therefore  the  existence  of  the  state 
school  district  is  without  present  signifi- 
cance. For,  as  was  pointed  out  in  the  Wil- 
son Caae,  140  U.  B.  at  p.  678,  36  L.  ed. 
614,  11  Sup.  Ot  Rep.  870,  the  words  "aoI« 
and  exclusive  jurisdiction,"  as  employed  in 
S  2145,  Ber.  Stat,  do  not  mean  that  the 
United  States  must  have  sole  and  exclusiva 
jurisdiction  over  the  Indian  country  in  or- 
der that  that  section  may  apply  to  it;  the 
words  are  used  in  order  to  describe  the 
laws  ot  the  United  States,  which,  by  that 
section,  are  extended  to  the  Indian  country. 

4.  It  is  contended  for  plaintiff  in  error 
that  the  term  "Indian  country"  is  con- 
fined to  lands  to  which  the  Indians  retain 
their  original  right  ot  poeaessioo,  and  la 
not  applicable  to  those  set  apart  as  an  la. 
dian  reservation  out  of  the  public  domMB, 
and  not  previously  occupied  by  the  Indians. 

Sees.  2146  and  2146  are  found  in  Utls 
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28  of  the  Revised  8t&ti]t««,  whleh  Utle  re- 
late* to  Indiana,  and  within  chap.  4,  the 
eubtitle  of  which  is  "Oovemment  of  Indian 
Country."  Section  alter  section  in  that 
chapter  contsi'na  proviBiona  of  law  appli- 
A  cable  only  to  Indian  country,  and  yet  the 
IjBct  contains  no  deSaition  of  that  term.  In 
*  the  Indian  intercourBe  act  of  1S34  (4*Stat. 
at  L.  T2»,  chap.  161),  the  lat  section  de- 
fined the  "Indian  country"  for  the  purposes 
of  that  act.  But  this  section  was  not  re- 
enacted  In  the  Revised  Statutes,  and  it  was 
therefore  repealed  by  S  65B6,  Rev.  Stat 
<U.  B.  Comp.  SUt.  1901,  p.  3760).  Ex 
parte  Crow  Dc^  (Bi  parte  Kang-Gi-Shun- 
Ca)  lOB  U.  S.  5Sa,  5B1.  27  L.  ed.  1030,  1032, 
3  Bup.  Ct.  Rep.  306)  United  States  v.  Le- 
Bria,  121  U.  S.  278,  280,  30  L.  ed.  94S,  7 
fiup.  Ct,  Kep.  804;  Clairmont  v.  United 
States,  226  U.  S.  551,  657,  SO  L.  ed.  1201, 
?Z03,  32  Sup.  Ct.  Rep.  T8T.  Under  theae 
decisions  the  deflnition  ss  contained  in  the 
«et  of  1834  may  atill  "be  referred  to  in 
«onneetlon  with  the  proviaions  of  fta  origi- 
nal context  which  remain  in  force,  and 
may  be  eoneidered  in  connection  with  the 
changes  which  have  taken  place  in  our 
■itaation,  with  a  view  of  determining  from 
tims  to  time  what  must  he  regarded  as 
Indian  country  where  it  i*  spoken  of  in 
the  statutes."  [225  U,  S.  667.]  With  ref- 
erence to  country  that  was  formerly  sub- 
ject to  the  Indian  occupancy,  the  cases 
cited  fumiah  a  criterion  for  determining 
what  is  "Indian  country."  But  "the 
changes  which  have  taken  place  in  our 
•ttuation"  are  so  numeroua  and  so  mate- 
rial, that  the  term  cannot  now  be  confined 
to  land  formerly  held  hy  the  Indians,  and 
to  which  their  title  remains  unextinguished. 
And,  is  onr  judgment,  nothing  can  more 
appropriately  be  deemed  "Indian  country," 
within  the  meaning  of  those  provisions  of 
the  Revised  Statutes  that  relate  to  the 
regulation  of  the  Indians  and  the  govern- 
tnent  of  the  Indian  country,  than  a  tract  of 
laud  that,  being  a  part  of  the  public  do- 
main, is  lawfully  set  apart  as  an  Indian 
reservation. 

S.  Is  the  killing  of  an  Indian  1^  a  per- 
son not  of  Indian  blood,  when  committed 
npoa  an  Indian  reservation  within  the 
limits  of  a  State,  cognizable  in  the  Federal 

It  is  insisted  by  plaintiff  in  error  that 
S  9  of  the  act  of  March  3,  18B6  (set  forth 
in  full  in  the  marginal  note,  above},  which 
declares  that  "all  such  Indians  committing 
any  of  the  above  crimes  [including  mur- 
der) against  the  person  or  property  of 
Another  Indian  or  other  person  within  the 
boundaries  of  any  state  of  the  United 
testates,  and  within  the  limits  of  any  In- 
■  dian   reaervation,   shall   be*wbieet  ta   the 


same  laws,  tried  In  the  same  eourU  and 
in  the  same  manner,  and  aubjact  to  tba 
same  penalties,  as  are  all  other  persona 
committing  any  of  the  above  crimes  with- 
in the  exclusive  jurisdiction  of  the  United 
States," — constitutes  the  only  legislation 
of  Congress  providing  for  putiiebing  the 
crime  of  murder  when  committed  upon  an 
Indian  within  the  limita  of  an  Indian  res- 
ervation. The  argument  is  that  this  act 
operated  to  repeal  §  2146,  Rev.  Stat.,  which 
extended  to  the  Indian  country  certain  gen- 
eral laws  of  the  United  States  as  to  the 
punishment  of  crimes.  This  argument  is 
plainly  untenable.  The  act  of  18S5,  of  it- 
self, provides  for  the  punishment  of  crimes 
committed  by  Indians  only.  So  far  from 
impliedly  repealing  f  2145,  Rev.  Stat,  it 
manifestly  repeals  in  part  the  limitation 
that  was  Impoaed  hj  |  2146  upon  the  af- 
fect of  9  214S. 

It  waa  pointed  out  tty  this  court  In  Ex 
parte  Crow  Dog  (Sz  parta  Kang-Gi-Shun- 
Ca)  (1693)  109  U.  S.  656,  671,  27  L.  ed. 
1030,  1035,  3  Sup.  Ct.  Rep.  306,  that  "the 
provisions  now  contained  in  SS  2145  and 
EHS  of  the  Revised  Statutes  were  first  en- 
acted in  I  26  of  the  Indian  intercourse  act 
of  1834  (4  Stat,  at  L.  733,  chap.  Itil). 
Prior  to  that,  by  the  act  of  1796  (1  Stat. 
at  L.  469,  chap.  30),  and  the  act  of  1802 
(2  Stat,  at  L.  139,  chap.  13),  offenses  com- 
mitted hy  Indians  against  white  persons, 
and  by  white  persons  sgainst  Indians,  were 
specifically  enumerated  and  defined,  and 
those  by  Indians  against  each  other  were 
left  to  be  dealt  with  hy  each  tribe  for  it- 
self, according  to  ito  local  customs.  Iha 
policy  of  the  government  in  that  respect 
has  been  uniform."  The  point  decided  waa 
that  certain  general  expreaaions  in  the 
treaty  with  the  Sioux  Indians  made  in 
1868  {16  Stat  at  L.  636]  had  not  the  ef- 
fect of  impliedly  repealing  the  expreas  limi- 
tation contained  in  9  2146.  As  a  result. 
Crow  Dog  went  unpunished  by  the  Federal 
authority  for  the  murder  of  Spotted  Tail, 
another  Indian.  And  this  no  doubt  was 
one  of  the  eauaea  that  led  to  the  enaet- 
ment  of  |  0  ot  the  act  of  March  S,  1885 
(23  Stat,  at  L.  386,  chap.  341),  u  waa 
pointed  out  in  United  States  t.  Ei^ama,E 
tie  U.  S,  37&,*3e3,  SO  L.  ed.  228,  231,  •" 
Sup.  C?t  Rep.  HOB,  where  the  0th  aection 
was  sustained  as  valid  and  conatitntional 
in  both  its  branehe*;  namely,  that  which 
provides  for  tbe  punishment  of  the  Crimea 
enumerated  when  committed  by  Indiana 
within  the  territories,  and  that  which  pro- 
vides for  the  punishment  of  the  same  Crimea 
when  committed  by  an  Indian  on  an  In- 
dian reservation  within  a  state  of  the 
Union;  and  see  Re  Wllaon,  140  U.  S.  S75, 
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5TS,  8S  L.  ad.  S13,  S14,  11  Su^  Ct  Rep. 
S70. 

Section  2145,  'Rev.  Stat.,  in  eonoection 
with  S  &339  (U.  S.  Comp.  St«t.  1001,  p. 
3627),  plaiiil7  includes  within  its  terms 
the  ofTense  of  murder  committed  against 
Uie  penoD  of  an  Indian  within  an  Indian 
reserration  by  a  penou  not  of  Indian  blood, 
but  it  ia  contended  that  the  admission  of 
California  into  tbe  Union  "on  an  equal 
tooting  with  the  original  atatea,"  without 
•U7  ex  pre  m  resenration  bjr  Congress  of 
goTernmental  jurisdiction  over  tbe  public 
lands  contained  within  her  borders,  con- 
ferred upon  the  state  undivided  author!^ 
to  punish  crimes  committed  upon  tboae 
lands,  even  when  set  apart  for  an  Indian 
reservation,  excepting  Crimea  committed  by 
the  Indians.  Reference  is  made  to  tbe  cases 
of  United  States  v.  UcBratnejr,  104  U.  S. 
021,  26  L.  ed.  860,  and  Draper  v.  United 
Btates,  104  U.  S.  240,  41  L.  ed.  410,  17 
Sup.  Ct  Rep.  107,  where  it  was  held,  in 
effect,  that  the  organizatiou  and  admission 
of  states  qualified  the  former  Federal  ju- 
risdiction over  Indian  country  included 
therein  by  withdrawing  from  the  United 
Statea  and  conferring  upon  tbe  states  the 
control  of  offenses  committed  by  white  peo- 
ple against  whites,  in  the  absence  of  some 
law  or  treaty  to  the  contrary.  In  both 
cases,  however,  the  question  was  reaerved 
as  to  the  effect  of  the  admission  of  the 
state  into  th<  Union  upon  the  Federal  ju- 
risdiction over  crimes  committed  by  or 
against  the  Indians  themselves.  104  U.  B. 
S24;  164  U.  S.  247.  Upon  full  considera- 
tion, we  are  satisfied  that  offenses  commit- 
ted l^  or  against  Indiana  are  not  within 
the  principle  of  the  McBratney  and  Draper 
„  Cases.  This  was  in  effect  held,  as  to  crimes 
|j  committed  6y  the  Indiana,  in  the  Kagama 
•  CaHe,118  U.  S.  376,  383,  30  L.  ed.  228,  231, 
6  Sup'.  Ct.  Rep.  1109,  where  the  ccinatitu- 
tionality  of  the  second  branch  of  S  9  of 
the  aot  of  March  3,  1885  (23  Stat,  at  U 
SfiS,  chap.  341),  was  sustained  upon  the 
ground  that  tbe  Indian  tribes  are  the  wards 
of  the  nation.  This  same  reason  applies — 
perhaps  a  fortiori — with  respect  to  crimes 
committed  by  white  men  against  the  per- 
sons or  property  of  tbe  Indian  tribes  while 
occupying  reservatians  set  apart  for  the 
very  purpose  of  segregating  them  from 
the  whites  and  others  not  of  Indian  blood. 
Tbe  result  is  that,  in  our  opinion,  the 
offense  with  which  the  plaintiff  in  error 
was  charged  was  punishable  in  the  Federal 
eonrts  under  9S  2145  and  5339,  Rev.  SUt. 
t.  The  only  remaining  queation  axiiea 
out  of  tbe  exclusion  by  tie  trial  judge  of 
teatimony  offered  by  the  plaintiff  in  c 
for  the  purpose  of  showing  that  one  Joe 
Ktk,  an  Indian,   since   deceased,  had   con- 


fessed that  it  was  h«  wbo  had  shot  Cbidca' 
saw.  Since  the  cinmmitajices  of  the  crime, 
as  detailed  in  the  evidence  for  the  govern- 
ment, strongly  tended  to  exclude  the  theory 
that  more  than  one  person  participated  in 
the  sbootlng,  the  Diok  confession,  if  ad' 
missible,  would  have  directly  tended  tcr 
exculpate  the  plaintiff  in  error.  By  way 
of  foundation  for  the  offer,  plaintiff  in  er- 
ror showed  at  the  trial  that  Dick  was  dead, 
thereby  accounting  for  his  not  being  calleil 
as  a  witness,  and  showed  in  addition  oer' 
tain  cireumstancfa  that,  it  was  claimedr 
pointed  to  him  as  the  guilty  man,  via.,  thafe- 
be  lived  In  tbs  vicinity  and  therefore  pre- 
sumably knew  the  habits  of  Chickaaaw; 
that  the  human  tracka  upon  a  sand  bar 
at  the  scene  of  the  crime  led  in  the  diree- 
tien  of  an  acorn  camp  where  Dick  waa 
stopping  at  tbe  time,  rather  than  in  tiia 
direction  of  the  home  of  the  plaintiff  in 
error  1  and  that  beside  tbe  track  there  waa 
st  one  point  an  impression  as  of  a  persoa 
sitting  down ,  indicating,  as  claimed,  a 
stop  caused  by  shortness  of  breath,  wbleb 
would  he  natural  to  Dick,  who  was  Bhow»„ 
to  have  been  a  sufferer  from  consumption.  £ 
'Hearsay  evidence,  with  a  few  wcll-recog-" 
nized  exceptions,  is  excluded  by  courts  that 
adhere  to  the  principles  of  the  common  law. 
The  chief  grounds  of  its  exclusion  ar^  that 
the  reported  declaration  (if  in  fact  made)^ 
is  made  without  the  sanction  of  an  oath, 
with  no  responsibitity  on  the  part  of  the 
declarant  for  error  or  falsification,  without 
opportunity  for  the  court,  jury,  or  parties 
to  observe  the  demeanor  and  temperamsot 
of  the  witness,  and  to  search  bis  motive* 
and  test  bis  accuracy  and  veracity  by  CTOsa- 
examination,  these  being  most  important 
safeguards  of  the  truth  where  a  vrltnesa 
testifies  in  person,  and  as  of  his  own  knowl- 
edge; aod,  moreover,  he  wbo  sM'ears  in 
court  to  tbe  extrajudicial  declaration  does 
so  (especially  where  the  alleged  declarant 
is  dead)  free  from  the  embarrassment  of 
present  contradiction,  and  with  little  or  no 
danger  of  successful  prosecution  for  per- 
jury. It  is  commonly  recognized  that  thia 
double  relaxation  of  the  ordinary  safeguard* 
must  Tery  greatly  multiply  the  probabili- 
ties of  error,  and  that  hearsay  evidence  ti 
an  unsafe  reliance  In  a  court  of  justice. 

One  of  the  exceptions  to  ^e  rule  exclud- 
ing it  is  that  which  permits  tbe  reception, 
under  certain  circumstances  and  for  limited 
purposes,  of  declarations  of  third  parties, 
made  contrary  to  their  own  interest;  but 
it  is  almost  univerBally  held  that  thia  must 
be  an  interest  of  a  pecuniary  charaoter; 
and  the  fact  that  the.  declaration  alleged 
to  have  been  thus  extrajudicially  mad* 
would  probably  subject  the  declarant  to  a 
criminal  liability  is  held  not  to  b«  niffl> 
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eieut  to  aoiutitute  it  ui  exception  to  the 
rule  against  bearBay  evidence.  So  it  was 
held  in  two  notable  casea  in  the  House  of 
Lorda,— Berkeley  Peerage  Caee  {ISll)  4 
C«mpb.  401;  SuBses  Peerage  Caee  (lg44) 
11  Clark  &  F  86,  103,  109,  8  Jur.  T»3, 
recognized  aa  of  controlling  authority  in 
the  courts  of  England. 
^  In  this  country  there  is  a  great  and  prac- 
Etically  unanimous  weight  of  authority  in 
the  state  courts  against' admitting  evidence 
of  confessions  of  third  parties,  made  out 
of  court,  and  tending  to  exonerate  the  ao- 
cused.  Some  of  the  cases  are  cited  in  the 
margin.t  A  few  of  them  (West  v.  State, 
TO  Ala.  08;  Davis  v.  Com.  06  Ey.  10,  44 
Am.  St  Rep.  201,  23  8.  W.  585;  and  Feo~ 
pie  V.  Hall,  04  Cal.  696,  6B9,  30  Pac.  7), 
Eare  precisely  in  point  with  the  present 
•case,  in  that  &e  alleged  *  declarant  was 
shown  to  be  deceased  at  the  time  of  the 
trial.  In  West  v.  State  the  defendant  of- 
fered to  prove  by  a  witness  that  he  heard 
one  Jones  say  on  his  deathbed  that  he  had 
killed  Wilson,  the  deceased.  The  supreme 
court  sustained  the  ruling  of  the  trial  judge, 
occluding  the  evidence.  In  Davis  v.  Com. 
the  offer  excluded  waa  to  prove  by  a  wit- 
ness that  one  Pearl  confessed  to  him  on 
his  deathbed  that  he  had  killed  tbe  person 
(or  whose  murder  Davis  was  on  trial.  The 
court  of  appeals  of  Kentucky  affirmed  the 
conviction.  In  People  v.  Hall  it  a]^«ared 
that  defendant  and  one  Eingsberry  were 
arrested  together  for  on  alleged  burglary, 
attempted  to  eacape,  were  fired  upon  and 
wounded  by  one  of  the  captors-,  that  a 
physician  was  sent  for  to  treat  them,  and 

fAlabama;  Smith  v.  State,  B  Ala.  BOO, 
005;  Snow  v.  State,  54  Ala.  138;  Snow  v. 
Bute,  B8  Ala.  372,  375;  Alston  v.  State, 
63  Ala.  17S,  180;  West  v.  State,  TS  Ala. 
98;  Owensby  v.  State,  82  Ala.  63,  64,  2 
So.  764. 

California:  People  v.  Hall,  94  Cal.  605, 
S99,  30  Pac.  7. 

Georgia:  Lyon  v.  State,  22  Qa.  399,  401 ; 
Daniel  v.  State,  06  Ga.  190,  200;  Kelly  v. 
State,  B2  Qa.  441,  444,  9  8.  H.  171;  Delk 
V.  State,  99  Qa.  667,  671,  2S  S.  Z.  752; 
Lowry  v.  SUte,  100  Ga.  674,  28  S.  E.  410; 
Robison  v.  State,  114  Qa.  445,  447,  40  8. 
B.  253. 

Indiana!  Bonsall  v.  State,  36  Ind.  460, 
463;  Jones  v.  State,  64  Ind.  473,  486;  Haulc 
V.  State,  148  Ind.  238,  262,  46  N.  H.  127, 
47  N.  E.  496;  Siple  v.  State,  164  Ind.  647, 
650,  57  N.  E.  644. 

Kansas:  State  t.  Smith,  36  Con.  618, 
621,  11  Pac.  008. 

Kentucky :  Davis  v.  Com.  95  Ky.  IS,  44 
Am.  St.  Sep.  201,  23  8.  W.  SS5. 

Louisiana:  State  v.  West,  49  L*.  Ann. 
W»,  931,  13  So.  173. 

Maryland:     Munshower  v.  BUta,  S5  Ud. 
11,  IB,  SB  Am.  Rep.  414. 
>  UasMchuaetts:       Com.    v.    Chabbock,    1 


'  that  Eingiberry  died  from  the  effeats  of 
his  wound  before  any  complaint  was  filed 
against  either  of  the  parties.  "In  hia  own 
behalf  the  defendant  offered  to  prove  that 
after  a  careful  examination  the  physician 
waa  satisfled  that  Kingsberry'a  wounds  were 
necessarily  fatal,  and  that  he  so  informed 
him  at  the  time;  that  Eingsberry  admitted 
to  the  physician  that  ha  fully  realized  'that 
be  was  mortally  wounded  and  was  on  the 
point  of  death,  and  had  given  up  all  hope 
of  ever  getting  well;  that  he  was  conscious 
of  death,  and  that  thus  having  a  sense  of 
impending  death,  and  without  hope  of  re- 
ward, he  made  a  full,  free,  and  complete 
confession  to  said  physician  in  relation  ta 
this  alleged  crime,  stating  that  he  himself 
had  planned  tbe  entire  scheme,  and  that 
said  Hall  had  nothing  to  do  with  it  and 
was  not  connected  wiUi  tbe  guilt,  and  waa 
in  all  respects  innocent  of  any  criminal  act 
or  intent  in  the  matter.' "  This  evidenos 
was  excluded,  and  the  supreme  court  of 
California  sustained  tha  ruling,  saying: 
"The  rule  is  settled  beyond  controversy 
that  in  a  prosecution  for  erlme,  the  dee- 
laration  of  another  person  that  he  commit- 
ted the  crime  is  not  admissible.  Proof  of 
such  declaration  is  mere  hearsay  evidene^t- 
and  is  always  excluded,  whetheT*the  person* 
making  it  be  dead  or  not"  (citing  cases 
that  are  among  those  inclnded  in  the  note). 
Ws  do  not  consider  It  necessary  to  fur- 
tlier  review  the  authorities,  for  we  deem 
it  settled  by  repeated  decisions  of  this  court, 
commencing  at  an  early  period,  that  deo> 
larations  of  this  character  are  to  be  n- 
eluded  as  hearsay. 

Mass.   144;    Com.   v.  Felch,   132   Bfaso.  22) 

Com.  V.  Chance,  174  Mass.  245,  251,  76  Am. 
St.  Rep.  306,  64  N.  E.  661. 

Missouri:  State  v.  Evans,  56  Mo.  400; 
State  V.  Duncan,  116  Mo.  28B,  311,  22  S. 
W.  699;  State  T.  Hack,  118  Mo.  02,  98, 
23  B.  W.  1089. 

New  York:  Greenfield  v.  People.  86  N. 
Y.  75,  87,  39  Am.  Rap.  636;  People  r. 
Schooley,  149  N.  Y.  99,  105,  43  N.  £.  53S. 

North  Carolina:  State  v.  May,  16  N.  C. 
(4  Dev.  h.)  328,  332;  State  v.  Duncan, 
28  N.  C.  (fl  Ired.  L.)  236,  239;  State  t. 
WWte,  68  N.  C.  158;  State  v.  Haynes,  71 
N.  a  79,  84;  State  r.  Bishop,  73  N.  C.  44, 
46,  1  Am.  Crim.  Rep.  594;  State  v.  Bevei^ 
ly,  88  N.  C.  632. 

Oregon:  Stata  t.  Fleteher,  24  Or.  205, 
300,  33  Pae.  676. 

Tennessee:  Wright  v.  State,  0  Yerg.  E42, 
344;  Rbea  v.  State,  10  Yerg.  2SB,  2fl0; 
Peck  V.  State,  86  Tenn.  260,  287,  8  a 
W.  380. 

Texas:  Wood  t.  State,  —  Tex,  Crim.  — 
Rep.  — ,  28  8.  W.  «2B. 

Vermont:  State  t.  Marsb,  70  Vt  288,  « 
Atl.  836;  Stota  t.  Tottea,  Tft  Tb  13,  76, 
47  AtL  106. 
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DONKELLT  T.  UNITED  STATEa 


Qown  T.  Hepburn  (1S13)  7  Cninob,  200, 
SS6,  3  L.  ed.  848,  349,  was  a  suit  in  which 
tlia  petitiooer*  claimed  freedoin,  Bod  cer- 
tain depoBitiona  were  rejected  by  the  trial 
court  u  hearaaj.  This  eourt,  speaking 
through  Chief  Justice  MarBhall,  said: 
These  several  opinions  of  the  court  [mean- 
ing the  trial  court]  depend  on  one  general 
principle,  the  decision  of  which  determines 
them  all.  It  is  this:  that  hearsay  eridence 
li  incompetent  to  establish  anj  speciflc 
fact,  which  fact  is  in  its  nature  iuaceptible 
of  being  proved  hj  witnesses  who  speak 
from  their  own  knowledge.  ...  It  was 
very  justly  obserred  by  a  great  judget  that 
'all  questions  upon  the  rules  of  evidence 
are  of  vast  importance  to  all  orders  and  de- 
grees of  men;  oor  lives,  our  liberty,  and 
OUT  property  ai«  all  eoneemed  in  the  sup- 
port of  tiiese  rules,  which  have  been  ma- 
tured by  the  wisdom  of  a^es,  and  are  now 
revered  from  their  antiquity  and  the  good 
sens*  in  which  they  are  founded.'  One  of 
these  rules  is  that  'hearsay'  evidence  is  in 
its  own  nature  inadmissible;  That  this 
species  of  testimony  supposes  scHne  better 
testimony  which  migbt  be  adduced  in  the 
particular  case  is  not  the  sole  ground  of 
its  exclusion.  Its  intrinsic  weakness,  its 
Ineompetency  to  satisfy  the  mind  of  the 
existence  of  the  fact,  and  the  frauds  which 
might  be  practised  under  its  cover,  com- 
bine to  support  the  rule  that  hearsay  evi- 
dence Is  totally  InadmiBHible.  .  .  .  Xba 
^  danger  of  admitting  hearsay  evidenoe  is 
^  sufficient  to  admonish  oourts  of  justice 
*  against  lightly  yielding  to  the'lntroduction 
«f  fresh  exceptions  to  an  old  and  well-es- 
tablished rule,  the  value  of  which  is  felt 
and  adcnowlodged  by  all.  If  the  circum- 
stauee  thst  the  ^ewitncBaes  of  any  fact  be 
dead  should  Justify  the  introduction  of  tes- 
timony to  estaUish  that  fact  from  hearsay, 
no  man  could  feel  safe  in  any  property, 
•  alaim  to  which  might  be  supported  by 
proof  so  easily  obtained.  .  .  .  This 
eoort  Is  not  Inclined  to  extend  the  exoep- 
tions  further  than  they  have  already  been 
etrried." 

This  dedsioo  was  adhered  to  in  Davis 
v.  Wood  (1816)  1  Wheat.  S,  8,  4  L.  ed. 
tS,  23;  Scott  v.  RaUllTs  (1831)  G  Pet  81, 
M,  8  L.  ed.  64,  05;  EUieott  v.  Pearl  (183S) 

fThe  reference  is  to  tlis  opinion  of  Lord 
Eenyon,  Ch.  J.,  in  lUz  t.  Briswell  (17W) 
»  I.  B.  72L 


10  Pet  4ie,  436,  487,  B  L.  ed.  4TS,  435,  41 
Wilson  T.  Simpson  (18S0)  9  How.  109,  1 
13  I.  ed.  00,  Tlj  Hopt  v.  Utah  <]e84)  1 
U.  8.  074,  581,  28  L.  ed.  202,  205,  4  8i 
Ct.  Rep.  202,  4  Am.  Crim.  Bep.  417.  A 
ses  United  States  v.  MulhoUand,  SO  F 
413,  419. 

The  evidence  of  the  Dick  confesdon  v 
properly  excluded. 

No  error  appearing  In  the  record,  i 
judgment  is  affirmed. 


Mr,  Justice  Holmes,  dlssentlngt 
The  eonfeasion  of  Joe  Dlal^  rince  d^ 
ceased,  tliat  be  committed  the  murder  for 
which  the  plaintiff  in  error  was  tried, 
coupled  with  circumstances  pointing  to  its 
truth,  would  have  a  very  strong  tendency 
to  make  anyone  outside  of  a  court  of  Jus- 
tice believe  that  Donnelly  did  not  eiXDmit 
the  crime.  I  say  this,  of  course,  on  the 
aupposition  that  it  should  be  proved  that 
the  confession  really  was  made,  and  that 
there  was  no  ground  for  connecting  Don- 
nelly with  Dick.  The  rules  of  evidence  in 
the  main  are  based  on  experience,  logie, 
and  common  sense,  less  hampered  by  bis-^ 
tory  than  some  parts  of  the  substaotiveg 
■law.  There  is  no  decision  by  this  court* 
against  the  adraissibili^  of  such  a  con- 
fession; the  English  eases  since  the  separa- 
tion of  the  two  countries  do  not  bind  us; 
the  exception  to  the  hearsay  rule  in  the 
case  of  declarations  against  interest  la 
well  known;  no  other  statement  is  so 
much  against  interest  as  a  confession  of 
murder;  it  is  far  more  calculated  to  con- 
vince than  dying  declarations,  which  would 
be  let  in  to  hang  a  man  (Mattox  v.  United 
States,  140  U.  8.  140,  36  L.  ed.  OIT,  13 
Sup.  CL  Rep.  GO) ;  and  when  we  surround 
the  accused  with  so  many  safeguards,  some 
of  which  seem  to  me  excessive;  I  think 
we  ought  to  give  him  the  benefit  of  a  fact 
that,  if  proved,  eommonly  would  have 
suoh  weight  Tlie  history  of  the  law  and 
the  arguments  against  the  English  doc- 
trine are  so  well  and  fully  stated  by  Mr. 
Wigmore  that  there  is  no  need  to  set  tbem 
forth  at  greater  length.  £  Wigmore,  Ev. 
S§  1470,  1477. 
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FOLLOWIN a  ABE  MEMOEAHDA 


CASES  DISPOSED  OF  AT  OCTOBEB  TEEM,   1912, 


In  THB  Matt^  or  the  PEimon  or  WtL- 
tuif  AsiteivoKO  to  Btrika  tlie  nunrs  of 
Fletcher  Dobjiu  from  the  roll  of  attor- 
nejB.  [No.— Original.] 
UoUoa  for  leave  to  flle  petition. 
Ur.  William  Armatrong;  for  petitioner. 
Mareh  8,   1913.      Denied. 


'  J.  A.  FOLGEB,  Petitioner,  t.  Katk  0.  PuT> 
HAM,  Administratrix,  etc.  [No.  BBS.] 
Petition  for  a  Writ  of  CertioTtri  to  tha 

United  States  Circuit  Court  of  Appeala  lor 

the  Ninth  Circuit. 
Ur.  Walter  D.  Mansfield  for  petitioner. 
Mr-  Edward  M.  Clear;  for  respondent 
IfMCh  S,  1913.     Granted. 


UiSBOUSi,    Kaksab,    4    Texas    Railwat 
Covpan;  or  Texas  et  al..  Petitioner*, 

TJUTTED    BTATE8.       [No,    942.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Hr.  Cecil  H.  Smith  for  petitioner*. 

No  opposition. 

Uareh  3,  1913.    Qranted. 


Uakt  a.  Velati,  Petitioner,  ».  Williaj 

Dants,  Trustee.     [No.  956.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  Wilton  J.  lAmbert  for  petitioner. 

Messrs.  Edwin  C.  Brandenburg,  aarence 
A.  BrandenbuTg,  and  F.  Walter  Branden- 
burg for  respondent. 

Mareh  3,  1B13.    Denied. 


Isaac  B.  Walkeb,  Petitioner,  ▼.  Vtimo 

States.      [No.  077.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appe&li 
for  the  Fifth  Circuit. 

Messrs.  Francis  M.  Etheridge,  Joseph 
M.  McCormIek,  and  Hannis  Taylor  for  p* 
titiouer. 

The  Attorns;  General  and  the  Solicitor 
General  for  respondent. 

March  3,  1913.  Denied. 


Joseph  Atvatkb,  Plaintiff  in  Error,  ».  W. 

T.  Eassbit,  Judge,  et  al.     [No.  173.] 

In  Error  to  the  Supr^ne  Court  of  the 
State   of   Oklahoma. 

Sir.  John  Devereuz  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

March  3,  1013.  Dismiaaed  with  costa, 
pursuant  to  the  Tenth  Rule. 


JoenTTrtiTK  P:  McOowak.  Executrix,  eto., 

et  al..  Petitionei«,  v.  Euily  E.  Pabish, 

Executrix,   etc      [No.    Bfll.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Messrs.  Natbeniel  Wilson  and  J.  J.  Dar- 
lington for  petitioneia. 

Meaara.  Leigh  Robinson  and  Holmes  Con- 
rad (or  respondent. 

March  S,  1913.    Denied. 


Fbedbbick  M.  Hubbell  et  al.,  as  Trustees, 

etc.,    PtaintifTe   in   Error,   ».   Lafayette 

HiOGl:s8.     [No.  174.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Messrs.  Alonzo  C.  Parker  and  Will  B. 
Johnston  for  plaintiffs  in  error. 

No  appearance  tor  defendant  in  error. 

March  3,  1913.  Dianvissed  with  costs, 
parsuant  to  the  Tenth  Rule. 
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ICBUOBAKDA  OASES. 


Ph«nix   EinTTnTQ    WoBKS,   AppelUnt, 

Nathak  J.  RiOH  et  al.,  as  N.  J.  Rich  k 

Company.     [No.  761.] 

Appeal  frcon  th«  District  Court  of  the 
United  StatM  for  the  Northern  Diatrict 
of  Ohio. 

Mr.  Chas.  P.  Fawaett  for  appellant. 

Mr.  Albert  Lynn  L*wrence  tor  appelleee. 

March  6,  1913.     DismiMed  per  atipuU- 


RiwKZ  Maibeit,  aliat  Rlwke  Ma.iKb,  Ap- 
pellant, V.  Louie  T.  WdS,  United  Btatei 
Commisiioner    of    Immigration,    etc.,   et 
•1.     [No.  224.) 
Appeal  from  the  District  Conrt  of  th< 

United   State*  for  the  District  of  Marj- 

land. 

Meaars.      Eugene   O'Dunne  and   ntoe.  J. 

Mason  for  appellant. 

No  appearance  for  appellee*. 

March    6,   1913.     DiemiMed  irlth  cost«, 

«a  motion  of  oonnsel  for  the  appelluit. 


L.  Luto  et  al.,   Petitionen, 

Choctaw,  Oklaboua,  t  Gulf  Bajuoap 

Comfaxt  et  al.     [No.  902.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statee  Circuit  Court  of  Appeals 
for  the  Eight  Circuit, 

Messrs.  Wm.  M.  Bandolph  and  Waasell 
Baadolph  for   petitioners. 

Mr.  Thoa.  S.  Buzbee  for  respondents. 

March  10,  1913.    Denied. 


UissisfiiTPi  Vallet  Fuel  Cokpaitt  «t  «1., 

Petitioners,  v.  Watson  Coal  OouPAirr. 

fNo.  888.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United    States    Circuit    Court    of    Appeak 

for  the  Seventh  Circuit 

Mr.   ThoB.   Wm.    White   for   petitioners. 

Messrs.  John  A.  Blevina,  Wm.  M.  Acton, 
and  J.  W.  Jamison   for  reapondent. 

Mardi   10,   1913.     Denied. 


Ukitvd  States,  Petitioner,  v.  F.  W.  Whit- 
Kisos,    Receiver,    etc.    [Ko.    983] ;    a»d 
Uhitid  Statb,  Petitioner,  t.  A.  H.  Jo- 
una  et  at..  Receivers,  etc.     [No.  084]. 
Petition   (or  WriU   of   Certiorari  to  the 

United  States  Circuit  Conrt  of  Appeals  for 

the    Second    Circuit. 
Tha  Attorney  General,  the  Solicitor  Gen- 

•ral,  and  Mr.  Wm.   C.   Herron   for  peti- 

Messr*.  Arthur  H.  Hasten  and  I2attbew 
C  Fleming  for  respondents. 
Ibrch  10,  1S13.     Granted. 


a.] 


:    Iif  TBI  UATtn  or  Ooicoir  R. 
Petitioner.      [No.     — ,     Origi- 


i  for  a 


Motion  for  leave  to  Ate  petition 
writ  of  habeas  corpus. 

Mr.  Frans  B.  lindqniat  for  petitioner. 

March  10,  1013.  Per  Curiam:  Denied. 
Ex  parte  Wehb,  226  V.  S.  S63,  ST4,  56  L. 
ed.  1248,  1252,  32  Sup.  Ct  Rep.  760,  and 
authorities   there  elted. 


Pin.uiAS  CoUPAtiT,  FlainUff  In  Error,  t. 

Ellswobth  C.  laviRt,   Recdver,   et  aL 

[No.  220.] 

In  Error  to  the  Supreme  Court  of  tha 
SUte  of  Ohio. 

Messrs.  Wm.  R.  Sanders,  Andrew  Squire, 
F.  B.  Daniels,  and  Harold  T.  Clark  for 
plaintiff  in  error. 

Messrs.  Fred  C.  Rector,  Gilbert  H.  Stew 
art,  Gilbert  H.  Stewart,  Jr.,  and  T.  E. 
Powell  for  defendant  in  error. 

March  10,  1913.  Dismissed  per  stipniv 
tion. 


Thohab  a.  Funis,  Appellant,  v.  Giob^ 
F.    White,    United    SUtei    Marshal,    ste. 

[No.   188.] 

Appeal  from  the  Circuit  Court  of  tha 
United  States  tor  the  Southern  District  d 
Georgia. 

Messrs.  J.  R.  Bauasy,  Frederldc  TUpper 
Sauiay,  and  A.  8.  Bradley  for  appellant. 

The  Attorney  General  for  appellee. 

March  11,  1913.  Dismissed  with  costa 
on  motion  of  counsel  for  the  appellant,  and 
cause  remanded  to  the  District  Court  of 
the  United  States  for  the  Southern  Dla- 
triet  of  Georgia. 


JcAK  Z.  RoDUODEZ,  Appellant  t,  Fiona 

OF  PoBTo  Rico.     [No.  185.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  Leonard  J.  Mather  for  appellant. 

Mr.  Feli:t  Frankfurter  for  appellee. 

March  12,  1013.  Dismissed  vrith  oasts 
on  motion  of  counsel  for  tha  appellant. 


Chables  F.  Hewcoub,  Plaintiff  In  Error, 
V.  Statb  or  Washinotok.     [No.  1»9.] 
In  Error  to  the  Buprem*  Court  of  tbt 
State  of  Washington. 

Mr.  Conrad  H.  Byme  for  plaintiff  In  er- 
ror. 
Mr.  W.  V,  Tanner  for  defendant  in  error. 
March  14,    1013.   Dismissed  with  eotts, 
pursuant  to  tha  Tenth  Bnlo. 
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3S  SUFBEHE  CX}UKT  KEPOBTEB. 


Cm  or  CHnuoo,  PeUtionw,  t.  Wiluaic 

Mdkboi   at  ■!.,  BzMUtMra,  ete,   ct  al. 

[No.  720.) 

Petition  for  k  Writ  of  Certiorari  to  tbe 
United  States  Circuit  Court  of  AppeaU 
for  the  Seventh  Circuit. 

McMrs.  John  W.  Beckwith  and  Charlea 
M.  Haft  lor  petitioner. 

No  appearance  lor  tsBpondenta. 

Uaroh  17,  1B13.    Denied. 

Henkt  Laib,  Petitioner,  r.  niHTBt  Statxs. 

[No.   BSO.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Btatea  Circuit  Court  of  Appeals  (or 
the  Eightti  Circuit. 

Hr.  Uarahall   B.   Woodwortli   for   peti- 

The  Attorney  General  and  Assiatant  At- 
torney General  Barr  for  napondenb 
Uarch  17,  1913.     Denied. 


6ar  Fraitcibco  CiiEiiiDAi.  CoifPANT,  Pe- 
titioner, V.  HoBBK  S.  DomELD  et  al. 
[No.  IDOl];  and  Sah  Fkahoisoo  Ckeu- 
lOAL  CouPAHT,  Petitioner,  t.  Mobak  S. 
DurnizA  «t  al.  [No.  1002]. 
Petition  for  Writa  of  Certiorari  to  the 
United  State!  Circuit  Court  of  Appeals 
for   the   Eighth   Circuit 

Meean.  D.  Worth  Clark,  Aldla  B.  Browne, 
Alex.  BrittoQ,  and  Evan*  Browne  for  pe- 
titioner. 
No  appearance  for  respondent. 
Uarch  17,  1813.    Denied. 

OtnzKRB    Wboubaix    Sttpply    Coufjiitt, 

Petitioner,  t.  D.  H.  BtmuM  et  al.   [No. 

1003.1 

Petition  for  a  Writ  of  Cbi^iorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the   Third   Circuit 

Mr.  T,  Walter  Fowler  for  petitioner. 

No  appearance  for  respondent!. 

March  17,  1813.    Denied. 


Edwik  J.  Bbowh,  PlainUfl  in  Error, 
Statv  of  Wabhihotoi*.  [No.  189.] 
In   Error   to  the  Snprams   Court  <^   the 

State  of  Washington. 
Messra.    Joteph  D.  SuHlmt  and  Edwin 

J.  Brown  for  plaintiff  in  error. 

Meesra.   W.   V.   Tanner   and  W.   P.   I 

for  defendant   in   error. 

March    17,    1913.      Per    Owiam:      I 

missed    tor    the   want   of    Jurisdiction, 

tiie  authority  of  Eauaas   City  Star  Co. 

Julian,  215   U.  8.  500,   last  paragraph,   S4 

L.  ed.  340,  30   Sup.  Ct   Rep.  40S;    Rogers 

T.  Jonea,  214  U.  S,  204,  G3  L.  ed.  9QB,  29 

Sup.  Ct   Sep.   035. 


Ocr,  TWMM, 

JOUKVAL  OT  nnrvrmrm  ft  Co  WXBOIAL  BDL- 

Lmir,  Appellant,  *.  Albbt  8.  BDnLESoir, 

PostinaBtw  General,   et«.,   et   aL      [NOi 

818.] 

Motion  for  a  restraining  order. 

Mr.  Robert  C.  Morris  for  appellant 

Solicitor  General  Bullitt  for  apptUeei. 

March  17,  1913.     Granted. 


Dakota    Cattu   Coupaht,    Appellant,   v. 

Unith)  States  and  Sioux  Indiana  [No. 

214];  CATBEBim  Howabd,  Appellant,  t. 

Unit&i  States  and  Sioux  Indians  [No. 

216] ;    and    Ketstokb    Laiid    ft    Cattu 

CoHFAiiT,  Appellant,  t.  Uhitiv  Staih 

and   Siouz  Indiana   [No.  21S]. 

Appeala  from  the  Court  of  Claims. 

Messrs.  Wm.  B.  King  and  Wm.  E.  Har- 
vey for  appellant*. 

The  Attorney  General  and  the  SoUoitor 
a«ueral  for  appellees. 

March  20,  1913.  Dismjassd,  on  motion  of 
counsel  for  tbe  appellants. 


TBTODOBm  Erabab,  Petitioner,  t.  UnrnB 

States.     [No.  838.] 

Petition  for  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit 

Mr.  T.   J.  Mahoney  for  petitioner. 

The  Attorney  General  and  Assiatant  AV 
torney  General  Harr  for  respondent 

March  24,  1813.    Denied. 


J.  F.  RowiXT  COHPAITT,  Petitioner,  t.  S. 

S.  HowLiT.     [No.  1009.] 

Petitions  for  Writ  of  Oartiorari  and 
Cross  Writ  of  Certiorari  to  the  Unitad 
SUtea  Clrcnit  Court  of  Appeals  for  th* 
Third   Orcuit 

Mr.  L.  P.  LoTing  for  petitioner. 

Mr.  Lowrie  C.  Barton  for  respondent. 

March  24,  1913.     Denied. 


BoABD  or  Couirar  OoionssiONEDS  op  th» 

Citt  and  CouifTT  or  Dehveb,  Petitions, 

V.  HouB  SATinoB  Bane.     [No.  1010.] 

Petition  for  a  Writ  of  Certiorari  to  tho- 

United  States  Circuit  Court  of  Appeals  for- 

the  Eighth  Clrcnit 

Messrs.  Chas.  6.  Thomas,  Wm.  H.  Bry- 
ant, Milton  Smith,  and  Chas.  R.  Brock 
tor  petitioner. 

No  appearance  for  reapondent 
March  24.  IS13.    Granted. 
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1012.  McLaughlin  > 

mt  D.  •.  171.) 

Mclaughlin  brothers,  a  Copartner- 
ship (John  R.  McLaughlin  ftnd  James  B. 
McLaughlin,  Sole  Members  at  the  Copart- 
nanhip),  PUTs.  in  tlrr, 

L.  A.  HALLOWELL  et  aL 
CouBTa  (i  8{M*>— Ebbob  to  State  Coubt 

—  QUESTIOtTS    REVIKWABLC  —  OBDEB    BE- 

MARDtNo  Cause  to  State  Court. 

1.  An  order  of  a  Federal  circuit  court, 
reinanding  a  cause  to  a  state  court,  is  not 
reviewable  in  the  Federal  Supreme  Court 
by  writ  of  error  bringing  up  the  CdilI  Judg- 
ment of  the  highest  state  court. 

[Bd.  Note.— For  Dtlier  c«m«,  see  Courts,  Cam, 
Dig.  »  VM-lOn ;    Dsc.  Dig.  i  3M.*] 

CouBTs  a  394*>— Ebbob  to  State  Coukt 
—Decision  or  Fedeeal  QtnsnoH— Rb- 
uovAL  or  Gaobbb. 

2.  The  denial  bj  a  state  court  of  a  sec- 
ond petition  to  remove  a  cause  to  a  Federal 
court  does  not  denv  any  Federal  riglit  with- 
in tho  meaning  of  U.  S.  Rev.  SUt.  S  709> 
U.  8.  Comp.  Stat.  1901,  p.  G76,  governing 
tbe  appellate  jurisdiction  of  the  Federal 
Supretne  Court  over  state  courts,  where  the 
■tate  court  did  no  mors  than  bow  to  tbe 
docision  and  order  of  tbe  Federal  court  in 
the  first  removal  proceedings  remanding  the 
cauBe  to  the  state  court. 

tan.  NotB.— For  ottier  ttMM.  am  Coarts,  Cent. 
Dig.  H  laa-vm  -,    Dec.  Dig.  t  !94.'] 

Beuovai,  or  CATTSEa  (*  107*)— Hemahdibo 
—CoHBTBccTnoN  or  Obdxb, 

3.  Tbe  remanding  by  a  Federal  circuit 
court  of  a  suit  against  a  partnership  to  the 
state  court  whence  it  had  been  removed,  upon 
a  petition  asserting  diversity  of  citizenship, 
must  be  deemed  to  have  been  ordered  upon 
tbe  ground  that,  because,  under  the  local 
practice,  the  firm  had  been  sued  as  an 
entity  wiUiout  joining  individual  partners 
aa  parties,  there  was  no  diversity  of  citizen- 
ship, altliough  the  remanding  order  statea 
that  tbe  court  is  without  jurisdiction  "by 
reason  of  lack  of  evidence  in  tbe  transcript 
Wed  berein  that  said  defendant  had  been 
Krved  with  notice  of  said  proceedings," 
since  this  clause  should  be  regarded  as  in- 
serted in  order  to  enable  the  partners  to 
apply  to  the  state  court  to  be  substituted 
as  defendants  in  tbe  place  of  the  firm,  and 
then  raise  tbe  question  whether  the  action 
in  its  changed  form  is  removable. 

[Ed.  Note.—For  athar  casea.  lea  Removal  ot 
Causea,  Cant.  Dig.  It  178,  236-Z3Z,  231;  Dec.  Dig- 
I  107  :•    Appeal  and  Srror,  Cent.  Dig,  |  725.] 

CoDBTB  (1  894*)— Ebbob  to  State  Cotiet 
— Dbcibiob  or  Fedbbal  Questioij— Re- 

4.  A  judgment  of  a  state  court  denying 
a  second  petition  to  remove  a  suit  against 
a  partnership  to  a  Federal  circuit  court  for 
diversity  of  citizenship,  after  refusing  to 
substitute  the  partners  in  place  of  the  firm 
ae  the  sole  defendants,  or  to  join  them  with 
the  firm  aa  codefendants,  is  not  rpviewable 
In  the  Federal  Supreme  Court,  where  the 
Federal  circuit  court  had  previously  re- 
manded the  cause  to  the  stnte  court  in  the 
first  removal  proceedings,  apparently,  upon 
tbe  ground  that,  hern  use,  under  the  local 
practice,  the  firm  had  been  sued  as  an  en- 
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tltj  without  joinmg  the  Individual  part- 
ners as  parties,  there  was  no  diversity  of 
citisensbip,  since,  under  the  circumstances, 
the  same  grounds  being  set  up  as  the  basis 
alike  for  the  motion  for  substitution  and 
the  second  removal  petition  as  were  alleged 
iu  the  first  removal  proceedings,  if  any  Fed- 
eral right  was  dejiied,  it  was  denied  hy  the 
Federal  court,  and  not  by  the  titate  court. 
[ad.  Note.— For  othar  cases,  aee  Courts.  Cent, 
DIE.  if  lata-imT,    D*e.  Dig.  I  IM."] 

[No.  149.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment 
which  afGnned  a  judgment  of  the  District 
Court  of  Pocahontas  Coonty,  In  that  state, 
in  favor  of  plaintlfTs  in  an  action  brought 
against  a  partnership  in  the  firm  nam^- 
which  was  sought  to  be  removed  to  a  Fed- 
eral court.  Dismissed  for  want  of  juris- 
diction. 

See  same  ease  below,  first  appeal,  I3ft 
Iowa,  276,  111  N.  W.  42S;  second  appeal, 
—  Iowa,  — ,  121  N.  W.  103B. 

The  facta  are  stated  in  tbe  opinion. 

Messrs.  Edgar  A.  Morllng,  Charles  A. 
Clark,  and  William  H.  Morling  for  plain- 
tiffs  in  error. 

Messrs.  Denia  M.  Kelleber,  Williun  8. 
Kenyon,  and  Maurice  O'Connor  for  defend- 

*Mr.  Justice  Pitney  delivered  the  opinion* 
of  tbe  court: 

This  writ  of  error  is  sued  out  under 
g  709,  Rev.  SUt.,  U.  S.  Comp.  Stat.  IBOl, 
p.  575,  and  brings  up  a  judgment  of  tbe 
supreme  court  of  Iowa,  affirming  a  judg- 
ment of  the  district  court  of  one  of  the 
counties  of  that  state  in  aa  action  brought 
by  tbe  defendants  In  error  against  "Mc- 
Laughlin Brothers,  a  Oopartnership," 
named  among  the  plaintiffs  In  error.  The 
individual  plaintiffs  in  error,  John  R.  Mc-^ 
I..aughlin  and  James  B.  McLaughlin,  whoS 
allege  tbemselves  to  be  "sale'membere  of* 
the  copartnership,"  were  not  named  as  d*- 
fendauts  at  the  inception  of  the  action. 
Their  relation  to  it  will  appear  from  what 
follows. 

It  is  claimed  by  the  plaintiffs  in  error 
that  they  were  entitled  to  remove  the  cause 
to  the  appropriate  Federal  circuit  court 
on  the  ground  of  diversity  of  citizenship 
(there  being  no  question  that  the  matter 
in  dispute,  exclusive  of  interest  and  costs, 
exceeded  $2,000),  and  that  the  decision  ot 
the  state  court  deprived  them  of  the  right 
of  removnl.  The  cause  was  once  removed 
to  the  Federal  court  and  by  that  court  re- 
manded. A  subaequciit  petition  for  re- 
moval was  refused  by  tbe  county  district 
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court.  It  \a  the  decision  of  tbe  supreme 
«ourt,  in  aflinning  the  judgment  of  the 
diatrict  court,  notwithatkndiog  auch  re- 
fusal, tb&t  is  now  aaaigned  for  error.  The 
«ircumstancca  of  the  caaa  are  peculiar  and 
require  a  aomewhat  particular   recital. 

The  action  was  commenced  by  petition 
filed  by  defendants  in  error  in  the  district 
«ourt,  naming  aa  defendant  "Mclaughlin 
Brothers,  a  copartnership,"  and  claiming 
f3,000  damages  for  breaches  of  warranty 
in  ttie  sale  of  certain  horses.  The  petition 
slleged  tuiter  alia)  that  defendant  was  a 
nonresident  of  tbe  atate  of  Iowa,  and  that 
it  was  a  partnership,  with  headquarters 
At  Columbus,  Obio,  and  with  a  brandi  at 
Emmetsburg,  Iowa.  Tbe  transaction*  out 
«f  wbich  the  alleged  causes  of  action  arose 
were  stated  to  have  occurred  in  Iowa,  and 
the  alleged  contracts  to  hare  been  made 
In  that  state.  At  the  bum  time  the  plain- 
tiffs filed  In  the  district  court  an  attach- 
ment bond,  and  caused  a  writ  of  attach- 
ment to  be  issued  to  the  BberilT  of  tbe 
county,  who,  according  to  the  record, 
"thereunder  garniBbeed  the  United  States 
Express  Company,  by  serving  on  such  gami- 
■b«e  notice  of  garnishment,  and  made  re- 
turn of  such  serrice," 
^  Thereafter  the  defendants  filed  a  peti- 
X  tion  and  bond  for  removal  of  the  cause  into 
■  tbe  United  States  circuit  court  *for  the 
northern  district  of  Iowa,  upon  the  ground 
of  diversity  of  citieenship.  Tbe  opening 
words  of  tbe  petition  were:  "Come  now 
the  above-named  defendants,  and  respect- 
fully show  to  the  court  that  they  are  a 
copartnership  composed  of  John  R.  Me- 
Laugblin  and  Jamea  B.  HeLaugblin,  sole 
partners  in  and  members  of  said  copart- 
nership, doing  business  at  the  city  of  Col- 
umbus, in  tbe  state  of  Ohio.  That  at  the 
time  of  the  commencement  of  this  action, 
and  ever  since,  and  now,  the  said  copart- 
nership, McLaughlin  Brothers,  and  the  said 
James  B.  McLaughlin  and  John  R.  Mc- 
Laughlin, and  each  of  them,  were  and  are 
residents,  citizens,  and  Inhabitants  of  the 
sUte  of  Ohio;  .  .  .  that  the  plaintiffs 
hereinabove  named,  and  eacb  of  them,  at 
tbe  time  of  the  commencement  of  this  ac- 
tion, were  and  still  are  resfdenta,  eitizens, 
and  inhabitants  of  the  state  of  Iowa,  and 
not  of  tbe  state  of  Ohio."  The  remaining 
averments  were  in  the  usual  form.  The 
cause  was  removed  accordingly. 

After  some  time  the  Federal  court  made 
an  order  remanding  it,  the  substance  of 
which  is  as  follows,  viz.!  The  court,  be- 
ing advised  in  tbe  premises,  finds  that  this 
court  has  not  jurisdiction  of  said  cause, 
and  sustains  said  motion  (for  a  remand). 
It  is  ordered  and  adjudged  that  said  cause 
b*  and  tbe  same  fa  berel^  remanded  to  tbe 


district  court  of  Iowa  in  and  for  Poeahon- 
tap  county,  from  whence  the  same  came, 
this  court  not  having  jurisdiction  by  tea- 
son  of  lack  of  evidence  in  the  transcript 
filed  herein,  that  said  defendant  bad  been 
served  with  notice   of  said  proceedings." 

Tbe  record  shows  that  after  a  duly  au- 
thenticated copy  of  this  order  had  been 
filed  in  tbe  district  court,  "John  R.  Mc- 
Laughlin and  James  B.  McLaughlin  ap- 
peared in  said  cause," — but  without  pre- 
vious leave  of  the  court, — and  filed  a  writ- 
ten motion  setting  up — ^That  tbej  are 
tbe  sole  members  and  partners  in  the  above- 
mentioned  Arm  of  McLaugblin  Brothers  andx 
tiie  sole  parties  defendant*in  interest  here-* 
in,  and  that  they  are  the  parties  and  the 
sole  parties  that  are  sued  under  the  firm 
name  of  McLaughlin  Brothers;"  and  then, 
after  averring  diversity  of  cltiEenship,  and 
that  the  matter  in  dispute  exceeded  12,000, 
tha  motion  proceeded  as  follows:  "That 
these  parties  are  entitled  to  have  this  ac- 
tion tried  in  the  circuit  court  of  the  United 
States  in  and  for  the  northern  district  of 
Iowa;  that  tbe  only  effect  of  maintaining 
this  action  against  tiieae  defendants  in  thdr 
partnership  name  Is  to  prevent  a  removal 
of  tbe  action  to  the  said  United  States  cir- 
cuit court;  wherefore  the  said  John  B. 
McLaughlin  and  James  B.  McLaughlin 
move  tbe  court,  (1),  for  an  order  herein 
substituting  these  defendants  in  their  in- 
dividual nomea  as  sole  parties  defendant 
herein,  and  permitting  them  to  appear  here- 
in and  answer  and  defend  in  their  said  in- 
dividual names;  (2)  it  the  foregoing  is 
overruled,  then  that  an  order  be  made  join- 
ing the  said  John  R.  McLaughlin  and 
James  B.  McLaugblin  ss  parties  defendant 
herein,  in  their  individual  names,  and  per- 
mitting them  to  appear,  answer,  and  defend 
in   their   individual   names." 

Upon  the  same  date,  "The  said  defend- 
ante,  McLaughlin  Brothers,  appeared  in 
said  cause  and  filed  therein  their  applica- 
tion for  substitution  of  parties,"  etc,  adopt- 
ing the  statemente  and  allegations  OMt- 
tained  In  the  motion  of  ths  Individuals  aa 
above  quoted,  and  thereupon  moving  the 
court  that  tha  said  individuals  be  either 
subsUtuted  In  place  of  tbe  defendants,  Mc- 
Laughlin Brothers,  as  sole  defendants,  or 
else  joined  as  cod^endants  with  the  firm. 

And  at  the  same  time  tbe  partnerabip 
and  the  individuals  Hied  a  petition,  in  the 
name  of  the  individuals,  for  the  removal  of 
the  cause  to  the  United  States  circuit  courts 
upon  the  same  ground  of  diversity  of  dt- 
iienship  that  was  set  up  in  the  first  p«ti> 
tion  for  removaL  A  proper  bond  was  also 
filed. 

To  this  second  petition  for  removal  andS 
to  ths  ■  accompanying  moUons  for   subeU-" 
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taUon,  etc,  the  pUintiffe  in  the  actton  Qled 
written  abjcetiooi,  bAMd  in  pkrt  npon  the 
ground  that  the  iDdividukl  partnen  wer« 
not  pArtie*  to  the  eetiov,  and  not  entitled 
to  make  a  motion  for  aubetitution,  or  to 
be  Joined  as  parties;  that  tha  plaintiffs 
were  entitled  to  bring  their  action  against 
the  copartnership  without  Joining  ai  de- 
fendants the  members  ol  the  firm,  and 
they  having  exercised  tiiii  option,  the  mem- 
bera  ot  the  firm  were  not,  as  against  the 
plaintiSe'  objection,  entitled  to  be  either 
•ubstituted  ot  joined  as  parties;  aod  that 
the  individual  partners  were  not  entitled 
to  have  the  action  tried  in  tlie  circuit  court 
of  the  United  States.  The  district  court 
nutained  theie  objections,  and  denied  the 
•everal    motions   and   the   petition   for    re 

Thenceforward  thj  action  appears  to  hav< 
proceeded  in  the  distriet  court  as  against 
the  partnership  alone.  "A  Plea  to  Juris- 
diction and  Answer"  was  filed,  which  re- 
peated the  averments  upon  which  the  peti- 
tiwis  for  removal  had  been  based,  set  up  the 
filing  of  thoee  petitions  and  bonds  and  the 
sereral  applications  for  substitution  or 
joinder  of  the  individuals  aa  parties  de- 
fendant, and  averred  that,  b;  reason  of 
the  pr«aniBeH,  the  state  court  had  no  juris- 
diction to  proceed  further.  Answer  was 
at  the  same  time  made  to  the  merits,  and 
the  action  was  thus  brought  to  an  issue. 
There  appears  to  have  been  a  trial,  re- 
snlting  in  a  directed  verdict  for  the  defend- 
ants and  a  judgment  thereon,  from  which 
the  plaintifTa  appealed  to  the  supreme  court 
of  Iowa,  where  there  was  a  reversal  and 
award  ot  a  new  trial.  The  transcript  of 
the  record  as  presented  here  is  ailent  on 
the  Bubject,  but  we  are  referred  to  the  re- 
port of  the  case  on  the  flrat  appeal  (133 
Iowa,  279,  ni  N.  W.  428). 

Upon    the    second    trial    the    defendants 
offered   evidence  to  support  the   averments 
of  the  plea  to  the  jurisdiction,  which  was 
^  overruled  as  IrrelevanL    A  motion  to  direct 
ft  a   verdict   in   favor   of   defendants   on   the 
"  ground  that,  becanse'of  the  proceedings  for 
removal,   the   district   court   had   no   juris- 
diction, was  likewise  overruled.     There  was 
a  verdict  and  consequent  judgment  for  the 
plaintiffa  for  t3,7SS.OZ,  which,  upon  appeal, 
was  aiEnned  by  the  supreme  court  of  Iowa 
(121   N.   W.   1039),   and   the   present   writ 
of  error  was  sued  out. 

Except  for  the  opinion  delivered  by  the 
■upreme  court  upon  the  second  appeal  there 
is  nothing  in  the  record  to  show  what  ques- 
tiona  were  raised  in  that  court.  After 
referring  to  the  first  appeal,  aa  reported  in 
136  Iowa,  279,  which  admittedly  raised  no 
qoMtloii  of  Federal  right,  tha  opinion  pro- 
«Mds  M  foUowi:     "^nt  one  new  qneition 


ia  her*  {nreaented,  ftnd  that  arises  on  tha 
following  facts:  Thia  action  was  com- 
menced  in  December,  1903.  It  was  trans- 
tarred  to  the  United  States  circuit  court 
upon  tha  defendants'  application,  where  it 
was  remanded  to  the  state  court,  because 
of  want  of  jurisdiction  ot  the  Federal  court. 
In  January,  190S,  the  defendanta  filed  an 
application  in  the  diatrict  court  for  tha 
aubatitution  of  John  R.  and  James  B.  Mo- 
Laugblin  as  defendants.  This  was  denied, 
and  since  such  denial  both  trials  have 
taken  place  and  more  than  three  years 
elapsed,  and  the  defendants  now  appeal 
from  the  order  denying  substitution.  There 
was  no  right  of  substitution.  The  statute 
[Code,  S  3468]  expressly  provides  that  a 
partnership  may  aue  or  be  sued  as  a  dis- 
tinct legal  entity,  [Citing  caaea.]  Under 
this  statute  the  plaintiffs  had  the  absolute 
right  to  aue  the  partnership  alons,  or  to 
join  in  such  suit  the  individual  members 
of  the  partnership.  They  choae  the  former 
course,  and  they  cannot  be  deprived  of  such 
right  upon  the  application  of  the  partner- 
ship, or  of  the  individual  members  thereof. 
[Citing  cases.]  The  plaintiffa  clearly  had 
the  right  to  sue  Mclaughlin  Brothers,  the 
partnership,  alone.  This  they  could  not  do 
in  the  Federal  court,  and  the  case  was 
tlierefore  not  removable.  Ex  parte  Wiener, 
203  U.  B.  449,  61  L.  ed.  284,  27  Sup.  Ct„ 
Rep.  150."  p 

*It  is  contended  here  that  the  state  court" 
deprived  the  plaintifTs  ia   error  of   a   Fed- 
eral right  by  giving  such  elTect  to  the  local 
Code  as  to  cut  off  the  right  oF  removal. 

The  etatute  under  which  plaintiffs 
brought  their  action  ie  as  follows: 

"Actions  may  he  brought  by  or  against 
a  partnership  as  such,  or  against  all  or 
either  of  the  individual  members  thereof, 
or  against  it  and  all  or  any  ot  the  mem- 
bera  thereof;  and  a  judgment  against  the 
Qrm  as  such  may  he  enforced  against  the 
partnership  property,  or  that  of  auch  mem- 
bers as  have  appeared  or  been  served  with 
notice.  A  new  action  m&y  be  brought 
against  the  members  not  mode  parties,  on 
the  original  cause  of  action."  Code  1S97, 
I  3468. 

The  gist  of  the  argument  for  the  plain- 
tiffs in  error  ia  that  this  section,  whatever 
ita  effect  upon  the  practice  of  the  atata 
courts,  cannot  interfere  with  a  right  of  re- 
moval to  the  Federal  courts  given  by  the 
act  of  Congress;  that  the  reel  parties  In 
interest  as  defendanta  in  the  state  court 
were  the  individual  partners,  and  since  they 
were  citizens  of  Ohio,  while  the  plaintiffa 
in  the  state  court  were  citizens  of  Iowa, 
the  defendants  hod  the  right  ot  removal 
although  aued  in  the  partnership  name; 
that  the  order  of  the  Federal  circuit  court 
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nmanding  th«  eanse  after  th«  first  remoTal 
was  limited  in  ita  effect,  because  based  up- 
on lack  of  svidenca  in  the  traoscript  that 
plaintifTB  in  error  had  been  aerved  with  no- 
tice of  the  proceedings;  knd  that  the  de- 
fendanta,  on  thereafter  appearing  and  fil- 
ing motioDB  for  Bubstitution,  etc,  were  en- 
titled to  renew  the  applicatton  for  removal, 
and,  since  they  did  this,  the  state  court 
ought  to  have  admitted  the  individual  part- 
ners as  defendants  in  order  to  enable  them 
to  assert  the  right  of  removal  that  Is  %]■ 
leged  to  result  from  their  interest  in  the 
suit  and  the  diversity  of  citizenship  be- 
tween them  as  individuals  ajid  the  plain- 
_  tiffs;  and  that  in  denying  the  applications 
9  of  the  plaintiffs  in  error,  made  in  this 
•  tiehalf  after  the*remanding  order  was  filed, 
the  state  court  deprived  them  of  a  Federal 
fight. 

We  are  confronted,  at  the  outset,  with 
the  question  of  the  jurisdiction  of  this 
court  to  review  the  action  at  tha  state 
court  in  the  premises. 

That  the  order  of  the  United  States  elz- 
euit  court  remanding  the  cause  to  the  state 
court  is  not  reviewable  here  is  settled  by 
UisBouri  P.  R.  Co.  v.  Htzgerald,  180  U. 
S.  558,  40  L.  ed.  536,  10  Sup.  Ct  Bap.  389. 
In  that  case  this  court  declared  (at  p. 
662):  "If  the  circuit  court  remands  a 
cause,  and  the  state  court  thereupon  pro- 
ceeds to  final  judgment,  the  action  of  the 
cirruit  court  is  not  reviewable  on 
of  error  to  such  judgment  A  state  court 
cannot  be  held  to  have  decided  against 
Federal  right  when  it  is  the  circuit  court, 
and  not  the  state  court,  which  has  denied 
its  poBSCflsion,  The  supreme  court  of  Ne- 
braska rightly  recognized  the  courts  of  the 
United  States  to  be  the  exclusive  judges  of 
their  own  jurisdiction,  and  declined  to  re- 
view the  order  of  the  circuit  court  As, 
under  the  statute,  a  remanding  order  of  the 
circuit  court  is  not  reviewable  by  this  court 
on  appeal  or  writ  of  error  from  or  to  that 
court  so  it  would  seem  to  follow  that  it  can- 
not be  reviewed  on  a  writ  of  error  to  a  state 
court,  the  prohibition  being  that  'no  appeal 
or  writ  of  error  from  the  decision  of  the  cir- 
cuit court  remanding  such  cause,  shall  be 
allowed.'  And  it  is  entirely  clear  that  a 
writ  of  error  cannot  be  maintained  under 
I  TOO  in  respect  of  such  an  order,  where 
the  state  court  has  rendered  no  decision 
against  a  Federal  right,  but  simply  ac- 
cepted the  conclusion  of  the  circuit  court" 
It  is  fundamental  that  plaintiffs  in  error, 
being  debarred  from  bringing  the  remanding 
order  under  the  review  of  this  court,  can- 
not accomplish  the  same  object  by  indirec- 
tion. And  if  the  state  court,  In  denying 
the  second  petition  for  removal,  did  no 
mors  than  Ixfw  to  the  dedslon  and  order ' 


of  the  Federal  court  when  it  remanded  than 
*record,  it  did  not  deny  any  Federal  right? 
of  the  plaintiffs  in  error  within  the  mean- 
ing of  i  709,  Bsv.  Stab,  U.  S.  Comp.  Stab 
1901,  p.  &7S.  That  It  was  proper  to  deny 
the  second  petition  if  it  presented  no  differ- 
ent question  from  that  presented  by  tha 
first  is  plain.  St  Paul  *  0.  R.  Co.  v.  Mo- 
Lean,  109  U.  S.  212,  217,  27  L.  ed.  703, 
704,  2  Sup.  Ot  Rep.  498;  Chttapeake  ft 
O.  R.  Co.  T.  McCabe,  213  U.  S.  207,  BIT, 
63  L.  ed.  7QG,  769,  20  Sup.  Ct  Rep.  430. 
This  brings  us  to  the  question  whether, 
between  the  filing  of  the  first  petition  for 
removal  and  the  second,  there  had  been 
any  change  in  the  situation,  presenting  the 
right  of  removal  upon  a  faettar  ground 
than  that  which  was  overruled  by  tha 
United  State*  circuit  eoart  when  it  ra- 
monded  the  causa.  Aa  already  mentioned, 
the  insistene*  is  that  ths  remanding  order 
was  based  upon  the  fact  that  the  defend- 
ants had  not  been  served  with  notice  of 
the  proceedings;  and  it  is  insisted  that 
this  dlfilcultj  was  obviated  by  the  subse- 
qnent  appearances  and  motions.  In  order 
to  pass  upon  this  contention  we  should  first 
examine  the  state  practice. 

Under  the  Iowa  Code  1897,  |  8SI4,  a«- 
tion  in  a  court  of  record  Is  commenced  1^ 
serving  the  defendant  with  a  notice,  in- 
forming him  ot  the  name  of  the  plaintiff, 
that  a  petition  Is,  or  by  a  date  named  there- 
in will  be,  filed  in  the  olGce  of  the  clerk  of 
the  court  wherein  action  is  brought,  nam- 
ing It,  and  stating  in  general  terms  the 
cause  of  action,  and  that  nDlesa  the  de- 
fendant appears  and  defends  before  a  stated 
time  his  default  will  be  entered  and  judg- 
ment or  decree  tendered  against  him.  The 
sections  following  provide  ths  method  ot 
making  personal  and  substituted  servicsv 
and,  in  case  of  absent  defendants,  servloe 
by  publication  tn  certain  cases.  By  |  3541 
it  is  prescribed  that  the  mode  of  appear- 
ance may  be  by  delivering  to  the  plaintiff 
or  the  clerk  of  tha  court  a  written  memo- 
randum of  appearance,  signed  bj  the  defend- 
ant or  his  attorney;  or  by  entering  an  ap- 
pearance In  the  appearance  docket  er  judge'i 
calendar,  or  t^  announcing  to  the  courts 
an 'appearance,  which  shall  be  entered  of" 
record;  or  "l>y  an  appearance,  even  though 
specially  made,  1^  himself  or  his  attor- 
ney, for  any  purpose  connected  with  tha 
caus^  or  for  any  purpose  connected  with 
the  service  or  insufficiency  of  the  notica; 
and  an  appearance,  special  or  other,  to 
object  t«  tha  suhstance  or  service  of  ths 
notice,  shall  render  any  farther  notioe 
nnneeeasary,  but  may  entltts  tha  defendant 
to  a  eontinnance,"  etc 

By  IS  3870  to  S878  It  is  provided  that  tha 
plaintiff  in  a  dvil  aattoa  uaj  eaoM  tha 
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{tropertj  of  the  defraidant,  not  exempt  from 
«xeeutioa,  to  be  attached  at  the  eommeoce- 
nent  or  during  the  progrew  of  the  proceed- 
ings, but  il  this  be  done  •ubsequent  to  the 
commencement  of  the  action,  a  separate  pe- 
tition must  be  filed,  and  "in  all  cases  the 
proceedings  relative  to  the  attachment  are 
to  be  deemed  independent  of  the  ordinar; 
proceedings,  and  onlj  auxiliary  thereto." 
The  grounds  upon  which  an  attachment  may 
be  procured  are,  that  the  defendant  is  a  for- 
eign corporation,  or  acting  tti  such,  or  it  a 
nonreaident  of  the  state,  or  is  about  to 
remove  his  property  out  of  the  state,  or  has 
disposed  or  is  about  to  dispose  of  his  prop- 
er^ with  intent  to  defraud  his  creditors, 
etc.,  etc.  By  g  3897,  property  of  defendant 
In  the  possession  of  another,  or  debts  due 
to  defendant,  may  be  attached  by  garnish- 
ment. By  3  3924,  if  judgment  is  rendered 
for  the  plaintiff  in  any  cbm  in  which  an 
attachment  has  been  issued,  the  oourt  is 
to  apply  in  satisfaction  thereof  any  money 
seized  by  or  paid  to  the  sheriff  under  the 
attachment,  and  the  proceeds  of  sales  of 
other  attached  proper^.  Subsequent  sec- 
tions provide  for  the  mode  of  giving  notice 
to  a  garnishee,  and  for  obtaining  a  judg- 
ment against  him.  By  S  3947  such  judg- 
ment Eball  not  be  entered  until  the  princi- 
pal defendant  shall  have  had  ten  days'  no- 
tice of  the  garnishment  proceedings.  Sec. 
3948  permits  the  defendant  in  the  main  ac- 
Stion  to  set  up  by  a  suitable  pleading  filed 
•  in  the  garnishment  proceedings,  facts'show- 
ing  that  tlte  debt  or  the  property  with  which 
it  iB  sought  to  charge  tiie  garnishee  is 
exempt  from  execution,  or,  for  any  other 
reason,  is  not  liable  for  plaintiff's  claim. 

The  state  courts  have  held  that  the  effect 
of  g  3541  Is  to  subject  a  defendant  who 
comes  into  court  for  any  purpose  connected 
with  the  cause  (even  under  a  "special"  ap- 
pearance] to  the  general  jurisdiction  of 
the  eouri  Des  Moines  State  Bank  v.  Van, 
12  Iowa,  623;  Robertson  v.  Eldora  R.  & 
Coal  Co.  27  Iowa,  24S,  248;  McFarland  v. 
Lowry,  40  Iowa,  487;  Johnson  v.  Tostevin, 
60  Iowa,  46,  14  N.  W.  99;  Lesure  Lumber 
Co.  V.  Mutual  P.  Ins.  Co.  101  Iowa,  614, 
519,  70  N.  W.  781;  Loclce  v.  Chicago  Chron- 
icle Co.  107  Iowa,  390,  39S,  TS  N.  W.  49; 
Rnmmelhart  v.  Boone,  147  Iowa,  390,  120 
N.  W.  338,  330.  Aa  to  whether  this  is  "due 
process  of  law"  In  the  state  courts  within 
the  meaning  of  the  14tb  Amendment,  see 
York  V.  Teraa,  137  n.  S.  16,  34  L.  ed.  604, 
II  Sup.  CL  Sep.  9;  Kauffman  v.  Woot- 
ters,  138  U.  8.  286,  34  L.  ed.  962,  11  Snp. 
Ct  Sep.  298.  As  to  the  applicability  of 
tbe  rule  of  practice  to  the  Federal  courts 
onder  the  conformity  act  (Rev,  Stat.  S 
tl4,  U.  S.  Comp.  Stat  1901,  p.  6B4),  see 
Boatbem  P.  Co.  v.  Denton,  146  U.  S.  202, 


208,  36  L.  ad.  943,  B4S,  13  Sup.  Ct.  Bep. 
44;  Mexican  C.  R.  Co.  v.  Pinlcney,  149  U. 
S.  194,  203,  17  II.  Ad.  699,  702,  13  Sup.  Ct. 
Rep.   BS9. 

With  respect  to  S  3408,  permitting  aa- 
tions  to  be  brought  against  a  partnership 
as  such,  or  against  all  or  either  of  the  in- 
dividual members  thereof,  or  against  the 
partnership  and  all  or  any  of  the  members 
thereof,  and  declaring  that  a  judgment 
against  the  Orm  as  such  may  tw  enforced 
against  the  partnership  property,  or  that 
of  such  member)  as  have  appeared  or  been 
served  with  notice,  the  courts  of  Iowa 
have  construed  this  as  dealing  with  the 
partnership  as  an  entity  distinct  from  the 
individual  members,  and  as  conferring  upon 
the  plaintiffs  the  option  of  suing  the  part- 
nership alone  instead  of  joining  in  the 
suit  Uie  individual  members  of  the  Arm. 
In  BO  holding  in  the  present  case,  the  su- 
preme court  of  Iowa  did  but  follow  prevjoua 
decisions  of  the  some  oouit.  Bnunwell  v. 
Stebbins,  83  Iowa,  426,  428,  49  N.  W.  1020; 
Rnthven  v.  Beckwith,  94  Iowa,  716,  717.  4fi 
N.  W.  1073,  61  N.  W.  163;  Baster  v.  Eol-  ' 
line,  110  Iowa,  310,  81  N.  W.  986.  | 

•  Tie  United  States  circuit  court.  In  r*-» 
manding  the  cause,  followed  its  previous 
decision  in  Ralya  Market  Co.  v.  Armour  ft 
Co.  102  Fed.  630.  This  likewise  was  an 
action  brought  under  3  3408  of  the  Code 
of  Iowa  against  a  copartnership,  without 
service  upon  the  individual  partners.  It 
was  remanded  on  the  ground  that  in  that 
form  tbe  cause  was  not  removable,  for  the 
reason  that  it  was  not  an  action  of  which 
tbe  Federal  court  eould  have  token  juris- 
diction originally  if  brought  in  the  flrst 
instance  in  that  court;  and  this  because 
citizenship  within  the  meaning  of  the  Fed- 
eral Conatitution  could  not  be  predicated 
of  a  partnership,  and  so  there  could  be  no 
diversity  of  citizenship.  Two  decisions  of 
this  court  were  relied  upon  as  authority 
for  this  view:  Chapman  v.  Barney,  129 
D.  S.  077,  682,  52  L.  ed.  BOO,  801,  9  Snp. 
Ct  Hep.  428;  Great  Southern  Fire  Proof 
Hotel  Co,  V.  Jones,  177  U.  8.  449,  494,  44 
L.  ed.  642,  844,  £0  Sup.  Ct.  Rep.  690. 
(And  see  Thomas  v.  Ohio  State  Univer- 
sity, 199  U.  8.  207,  211,  49  L.  ed.  160,  164, 
26  Sup.  Ct.  Bep.  24.)  At  the  same  time 
the  court  said  (102  Fed.  at  p.  634)  :  "If 
the  partners  had  applied  to  the  state  court 
to  be  substituted  as  defendants  In  place  of 
the  firm,  so  that  the  suit  would  then  have 
been  only  against  the  individuals,  partners 
doing  business  nnder  the  firm  name,  the 
case  might  possibly  then  have  been  re- 
movable, aa  it  would  have  been  then  pend- 
ing against  the  Individuals  only,  and  Uie 
citiunsfaip  of  the  defendants  eonld  tb^ 
have  been  shown  to  be  different  from  tliAt 
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ftf  the  plaintiff."  And  (ee  H.  L.  Bruett  t 
Co.  T.  F.  C.  AuBtin  DTi.inBge  Eicavfttor 
Co.  174  Fed.  eS8,  672. 

It  is  clear,  therefore,  th&t  tba  Federal 
«onrt,  in  remandiDg  the  preaent  case,  did 
■0  upon  the  ground  that  the  individual 
members  of  the  firm  had  not  been  Joined 
ai  parties,  and  that,  under  the  Iowa  prac- 
tice of  suing  the  partnership  u  a  aeparate 
entity,  there  naa,  within  the  meaning  of 
the  removal  act,  no  diversity  of  citizenship. 
And  it  is  equally  plain  that  the  clause — 
'This  court  not  having  jurisdiction  by  rea- 
son  of  lack  of  evidence  in  the  transcript 
A  filed  herein  that  said   defendant  had  been 

•  Mrved'wlth  notice  of  said  proceedings" — 
waa  inserted  in  order  to  enable  the  partner! 
to  apply  to  the  state  court  to  1m  lubsti- 
tuted  as  defendants  in  the  place  of  the  firm, 
and  then  raise  the  question  whether  the 
action  in  its  changed  form  was  removable, 
ai  the  opinion  just  cited  intimated  that  it 
might  be.  Of  this  opportunity  the  defend- 
ants availed  themselvee,  aa  already  shown. 

The  construction  we  have  placed  upon 
the  qualifying  clause  quoted  from  the  re- 
manding order  is  evidently  correct,  from 
what  has  already  been  said.  Such  was  the 
construction  placed  upon  It  l^  the  subse> 
quent  conduct  of  the  defendants  in  the 
state  court.  And  the  same  construction 
Is,  in  effect,  conceded  in  their  briefs  in  this 
court,  which  state  that  "the  order  remand- 
ing the  cause  npon  the  first  removal  was 
upon  the  specific  ground  of  tack  of  evidence 
In  the  transcript  that  plaintiffs  in  error 
had  been  aervsd  with  notice  of  the  pro- 
ceedings." And  again, — "The  ease  having 
been  remanded  solely  because  of  absence 
of  notice,  the  defendants,  on  appearing 
and  Sling  motions  for  a  substitution,  were 
entitled  to  renew  their  applications  for  re- 
moval." And  still  again, — "The  plaintiffs 
in  error  sought  by  motion  for  subetitution. 
In  accordance  wiUi  the  suggestion  in  Ralya 
Market  Co.  v.  Armour  &  Co.  102  Fed.  S30, 
to  eliminate  this  question," — referring  to 
the  question  of  "the  supposed  inability  of 
the  Federal  court  to  entertain  an  action 
against  &  partnership,  which  has  been  the 
constant  claim  of  the  defendants  in  error 
in  the  lower  courts,  and  which  plaintiffs 
in  error  sought  to  obviate." 

The  clause  quoted  from  the  remanding 
order  hardly  admits,  wa  think,  of  the  eon- 
structi<Hi  that  the  reason  for  denying  the 
jurisdiction  was  that  the  copartnership  de- 
fendant (as  distinguished  from  the  individ- 
ual partners)  had  not  been  served  with 
notice  of  the  suit  or  of  the  attachment  pro- 
eaedingsj  for  such  nonservice,  if  it  ren- 
g  dered  the   prooeedinga  defective,  was   not 

•  waived  by  tira'presentation  of  a  petition  for 
reraoral,  but,  on  the  contrary,  waa  one  ot 


the  very  matters  that  mi^t  be  adjudicated 
upon  by  the  cinmit  court  (Ooldey  v.  Mora- 
ing  News,  166  U.  8.  SIS,  123,  3B  L.  ad. 
C17,  619,  16  Sup.  Ot  Rep.  M9;  Wabask 
Western  R.  Co.  v.  Brow,  184  U.  S.  271,  279, 
41  L.  ed.  431,  434,  17  Sup.  Ot  Sap.  12«i 
Oark  V.  Wells,  203  U.  S.  1S4,  171,  SI  U, 
ed.  138,  141,  27  Sup.  Ct  Rep.  43;  Mechani- 
cal Appliance  Oo.  t.  Castlemon,  216  U.  S. 
437,  441,  S4  L.  ed.  272,  ZTO,  30  Sup.  Ct. 
Rep.  126}  Davis  t.  CUveland,  C.  C.  &  Bt. 
L.  R.  Co.  217  U.  a  1S7,  174,  S4  I.,  ed. 
70S,  718,  27  I.JLA.(N.S.)  823,  30  Sup.  Ct 
Rep.  463,  18  Ann.  Caa.  907.)  And  it  is. 
unreasonable  to  construe  the  remanding  o^ 
der  as  meaning  that  service  of  notice  apoK 
the  copartnership  defendant  waa  necessary 
t«  initiate  tbe  proceeding  so  as  to  moke  It 
a  "suit"  within  the  meaning  of  g  3614  «t 
the  state  Code,  aa  distinguished  from  wa 
"independent"  or  "auxiliary"  proceeding  I^ 
attachment,  within  the  meaning  of  g  S87T 
(see  R*  Iowa  k  M.  Constr.  Co.  2  McCrary,. 
17S,  e  Fed.  709,  SOI;  Long  v.  Long,  73  Fed. 
369,  S72;  First  Nat  Bank  v.  Turnbull  ft 
Co.  16  Wall.  190,  196,  21  L.  ed.  2S6,  2S7), 
because  it  would  seem  clear  that  notice  tft- 
the  copartnership,  as  such,  sufficient,  at 
least,  to  constitute  the  proceeding  a  suit  or- 
controversy  within  the  meaning  of  tbe  stata- 
practice,  and  so  as  to  bring  it  within  tha- 
reach  of  the  removal  act  was  evidenced  by- 
thc  filing  of  the  first  petition  for  removal^ 
which,  as  above  stated,  was  made  in  tha- 
name  of  the  copartnership,  and  set  fortli  as. 
appearaoee  by  the  copartnership  for  th* 
purpose  of  asserting  the  right  of  removal} 
and,  aa  we  have  seen,  such  on  appearones^ 
under  )  8641  ot  the  Code,  rendered  fu^ 
thar  notiae  unnecessary,  so  far  as  ths  r» 
quirements  ot  the  state  practice  were  con-- 

Having,  as  already  pointed  out  no  joria- 
diction  to  review  the  remanding  order,  w* 
intend  no  expression  of  opinion  upon  th« 
correctness  of  the  grounds  upon  wbicb  it 
was  based,  and  have  dealt  thus  at  Length 
with  the  eonstruction  ol  its  languaga  only 
because  we  are  concerned  with  the  effaol 
that  was  given  and  ought  properly  to  hava 
been  given  to  it  by  tbe  state  court 

Whatever  eonstruction  ma;  be  placed  np-S 
•n  it  we'eannot  see  that  the  plaintiffs  in* 
error  by  the  subsequent  proceedings  gave 
themselves  any  better  right  to  removal  than 
that  whieh  was  asserted  by  the  first  peti- 
tion, was  then  acceded  to  1^  the  state  court 
and  was  overruled  by  the  circuit  court  ia- 
remanding  the  cause. 

Relianoa  is  placed  upon  Powers  v.  Ches^ 
peaks  &  0.  R.  Co.  169  U.  S.  92,  100,  tt 
L.  cd.  B78,  67S,  IS  Sup.  Ct  Rep.  284.  and. 
Fritzlen  v.  Boatmen's  Bank,  212  U.  8.  304,^ 
372,  63  L.  ed.  S61,  667,  29  Sup.  Ct  B49. 
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3M.  But  those  cuea  dealt  with  a  cbange 
Id  the  eituatioD  in  the  atkte  court  aittr 
■n  order  of  remand  had  been  mode,  and 
reanlting  from  enbtequent  dealings  or  con- 
duct of  the  parties,  In  which  the  opposing 
party  participated.  Thej  are  not  pertinent 
ten,  where  there  wet  no  change  in  the 
aituation  of  the  parties  on  the  record,  and 
merely  on  unHuccessfuI  application  to 
change  it,  made  by  the  partiee  asserting 
ibe  right  of  removal,  and  opposed,  and  suc- 
ceasfiilly  opposed,  by  the  other  parties. 

The  mere  entry  of  appearances  in  the 
atate  court,  after  the  filing  of  the  remand- 
ing order,  made  no  substantial  change  in 
the  iitnatioQ,  for  reason!  that  have  been 
Indicated.  And  whether  the  state  court,  at 
the  instance  of  the  defendants,  should  have 
Admitted  the  Individual  members  of  the 
partnership  as  additional  parties,  or  ehonld 
iMVe  solKtitnted  them  in  place  of  tiie  tfrm 
M  sole  defendants,  is  a  question  of  local 
law  and  practice,  the  decision  of  which 
by  the  state  court  does  not  concern  as, 
■aTing  BO  far  as  it  may  affect  tbe  right 
of  the  defendant  Arm  or  the  Individual 
partners  thereof  to  have  th«  eanse  heard 
and  determined  in  the  Federal  court.  It, 
therefore,  the  action  of  the  state  court  In 
refusing  to  allow  the  substitution  is  revlew- 
abla  upon  the  present  writ  of  error,  it  is 
only  because  the  application  for  such  sub- 
■tltntion  was  made  as  a  step  towards  the 
aaaortion  of  tbe  right  of  removal.  But, 
from  what  has  been  said,  it  is  auffleiently 
dear  that  the  grounds,  and  the  only  grounds, 
■et  up  as  the  basis  alike  for  the  motion 
for  substitution  and  the  second  petition 
S  for  removal,  are  the  same  grounds  that 
•  WM«*al1eged  in  the  first  petition  for  re- 
moral;  that  is  to  say,  that  John  R.  Mo- 
I«ngblin  and  James  B.  MeLanghlin  were 
tbe  sole  meml>ers  and  partners  of  tbe  Arm 
«f  McLaughlin  Brothers,  and  tbe  sole  par- 
tie*  interested  as  defendants,  and  that  they 
and  their  Srm  were  citizens,  residents,  and 
inbabitants  of  the  state  of  Ohio,  while  th« 
plaintiffs  were  citizens,  residents,  and  tn- 
liabitants  of  the  atate  of  Iowa.  In  short. 
If  tiie  defendants  were  entitled  to  have  the 
jnwceeding*  molded  in  aid  of  their  asserted 
right  of  removal,  they  were  entitled  to  have 
th«  eause  removed  without  any  modifica- 
tion of  tbe  proceedings.  He  state  court 
faavlng  refused  to  ebange  tbe  character  of 
tbe  action,  tbe  situation  was  precisely  the 
•ame  as  when  the  flrat  petition  for  removal 
was  filed,  and  the  court  properly  heU  it- 
self bound  by  tbe  remanding  order. 

Therefore,  if  any  Federal  light  of  the 
ftlalntiffs  In  error  was  denied,  it  was  de- 
aiad  b;  the  United  States  circuit  court, 
and  not  by   the   stat«  court 

la  dlscnusing  the   matter  w*  bara  as- 


sumed, in  faror  of  tbe  plainttlTs  in  error, 
that  the  question  here  dealt  with  was 
raised  by  them  in  the  supreme  court  of 
Iowa, — a  matter  that  is  not  entirely  clear, 
since  the  opinion  maka  no  reference  to  the 
second  petition  for  removal,  and,  aside  from 
the  opinion,  tbe  record  does  not  disclose 
what  questions  were  raised. 

We  have  also  aaaumed  that  tbe  second 
petition  for  removal  was  filed  in  due  sear 
son,  and  was  not  subject  to  certain  other 
objections  raised  against  it  by  the  defend- 
ants in  error.  Wa  must  not  be  under- 
stood  as  havlDg  passed  upon  tbeae  quea- 

Writ  of  error  dismissed. 

(tn  V.  8.  Sl} 

QEORGB  A.  FULLER  COMPANY,  PUT.  In 
Err.. 

WILSON  A.  MoCLOSEST. 

Appeai.  and  Erbob  (I  193*)  —  QnEsnoit 
XoT  Raised  Bxlow — Deexotivz  Pimxd- 

1.  The  declaration  will  not  be  held  in* 
Bujficient  on  writ  of  error,  for  tbe  asserted 
laclc  of  a  sufficient  averment  of  the  negli- 
gence of  one  of  the  two  codefendanta,  where 
it  is  manifest  that  tbe  plaintiff  intended  to, 
and  did,  charge  negligence  on  tin  part  of 
both  defendants,  and  tbe  attention  of  ths 
trial  court  was  not  called  to  any  particular 
in  which  the  declaration  was  deemed  to  be 
insufficient  aa  against  that  particular  de- 
fendant, and  no  mention  was  made  of  the 
specific  point  sought  to  l>e  raised. 

[Bd.  NoM.— For  other  cua,  sM  Appeal  ud 
Brnir.  CraLDlc  ii  iaj<-U3«,  UtO:   Dm-DIi.  im.*] 

Apfiai,  AifD  Ebbob  (I  1064*)  —  Pbbjudi- 

CIAL   EBB0»— IdODIFTIlfa  BlftOKSIBD   Ilf- 

STBUonoH. 

2.  Modifying  a  requested  instruction  to 
the  effect  that  an  employee  riding  on  tba 
top  of  an  elevator,  wlio  was  eaugbt  in  th« 
weights  which  passed  the  car  at  the  fifth 
Boor,  could  not  recover  if  he  had  unaecea- 
sarily  placed  himself  in  a  danseroua  posl< 
tlon,  by  requiring  the  jury  to  take  into  con- 
sideration the  fact  that  be  intended  to  go 
only  as  high  as  the  second  fioor,  and  had 
signaled  the  elevator  operator  accordingly, 
is  not  prejudicial  error,  where  the  court,  in 
other  portions  of  the  charge,  correctly  in- 
structed the  jury  on  the  subject  of  con- 
tributory negligence,  and  there  is  no  room 
for  doubt  as  to  the  court's  meaning- 

[Ed.  Note.— For  othsr  CUM,  ■«  Appaal  and  Er- 
ror. C«nL  Dls,  il  UU,  tSn-4224:    Dec.  Dig,  1 1084.*] 

Mabteb  and  Sbbvakt  (t  801*)— WmoH  o» 
Two  Pebsohs  IB  Mabtib  or  Tuibd. 

3.  An  elevator  operator  is  the  servant  of 
a  building  contractor,  to  aa  to  render  him 
liable  for  the  former's  negligence  in  operat- 
ing the  car,  resulting  in  injury  to  a  work- 
man employed  by  a  subcontractor  in  paint- 
ing the  elevator  shaft,  wiiere  the  contractor, 
having  obtained  tbe  use  of  the  elevator  and 
the  operator  from  the  comnany  installing 
tba  elevator,  agreed  to  fnmlsh  tba  BDbo(»> 
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tiaetor  clentor,  power,  and  operator  »t 
tnj  time  that  the  contractor  or  elevator 
company  did  not  want  them,  the  aubci 
tractor  having  no  other  control  over  1— 
operator  than  to  signal  him  when  to  atart 
and  when  to  stop  the  elevator  while  ii 
u  a  temporar)'  atagiog. 

[Ed.   Kota.— For  otlier  cbh«,   im  Uastar   and 
Sarvaot,  Cent,  Dl  j.  ||  lHO-iaB ;   D»o.  Dli.  |  tn.'i 

[No.  178.] 


JN  ERROR  to  the  Conrt  of  Appeals  of  the 
Diatrict  of  Columbia  to  review  a  jud^ 
ment  which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  in  favor  of 
plaintiff,  in  a  person al-injnry  action,     AS- 

See  same  ease  below,  3S  App.  D.  C.  69S. 
Th«  facta  are  stated  in  the  opinion. 
Mr.  Edward  S.  Dnvall,  Jr.,  for  pliJn- 
tiff  In  error. 
Messrs.  Sfunnel  T.  Harden  and  Hay- 
w  den  Jotansoa  for  defendant  In  error. 

*  *Mr.  Juitiee  UnglMa  delivered  tha  opinion 
ef  tha  court: 

This  action  was  brought  b^  Wilson  A. 
UeCloakej,  the  defendant  In  error,  to  re- 
eover  damages  for  personal  injuries  caused 

*  by   alleged   negligence   in   tbe  operati( 

*  an*elevator  in  the  Hibbs  Building  in 
District.  At  the  time  of  the  aecident  Mc- 
Closkey,  who  will  be  called  the  plaintiff, 
was  engaged  in  painting  the  elevator  shaft, 
and  for  this  purpoee  was  riding  on  top  of 
the  elevator.  The  action  was  brought 
against  the  Otis  Elevator  Companv  and  the 
plaintiff  in  error,  George  A.  Fuller  Com- 
pany. Without  objection,  a  verdict  was  di- 
rected in  favor  of  the  Otis  Elevator  Com- 
pany, but  the  case  against  the  Oeorge  A. 
Fuller  Company  tvaa  submitted  to  tbe  jury, 
who  found  a  verdict  in  favor  of  the  plain- 
tiff. The  Judgment  on  this  verdict  was  af- 
firmed by  the  court  of  appeals  of  the  Dis- 
trict, and  the  case  comes  here  on  writ  of 
error.    36  App.  D.  C.  6fl5. 

The  facta  appearing  upon  the  trial  are 
succinctly  stated  in  the  opinion  of  the  court 
below,  in  which  the  Oeorge  A.  Fuller  Com- 
pany is  described  as  the  defendant,  as  fol- 

"The  defendant  company  contracted  with 
William  B.  Hibhe  to  erect  for  him  an  office 
building  on  15th  street  in  this  city.  The 
work  was  to  be  completed  by  a  time  certain. 
This  contract  did  not  include  the  Installa- 
tion of  an  elevator.  That  work  was  provid- 
ed for  In  a  contract  between  Hihbs  and  the 
Otia  Elevator  Company.  Tha  elevator  com- 
pany installed  its  elevator  long  before  the 
completion  of  the  building.    This  elevator. 


of  the  building,  but  was  operated  by  aa 
employee  of  the  Otis  Company,  who  was 
paid  and  generally  controlled  by  that  com- 
pany. After  its  installation  the  defendant 
company  entered  into  an  arrangement  with 
the  elevator  company  by  which  it  became 
entitled  to  use  this  elevator  in  the  prose- 
cution  of  its  work,  paying  to  tbe  elevator 
company  13  per  day,  which  was  to  cover 
the  wages  of  the  care  taker  or  operator 
aforesaid,  the  Otis  Company  reserving  the. 
primary  right  to  use  the  elevator.  Under* 
this  arrangement  the  defeadant*company* 
was  to  have  no  control  over  the  elevator 
operator  other  than  to  notify  him  when 
to  start  and  when  to  stop  his  machine. 

"The  defendant  company  entered  into  ft 
subcontract  with  the  Robert  E.  Mackay 
Company,  of  New  York,  for  tbe  painting 
required  by  its  contract  with  Mr.  Hibba, 
The  plaintiff  was  an  employee  of  the  Mao- 
kay  Company.  The  elevator  shaft  was  in- 
cluded in  this  subcontract.  To  paint  this 
it  was,  of  course,  necessary  that  aome  meana 
be  provided  whereby  workmen  eould  ascend 
and  descend  the  shaft.  'Hierefore  the  Mae- 
kay  Company  entered  into  an  agreemeuk 
witii  the  defendant  company  by  which  th* 
defendant  company  agreed  to  furnish  tha 
Mackay  Company,  for  use  in  painting  said 
shaft,  elevator,  power,  and  operator  at  any 
time  that  the  elevator  company  or  the  de- 
fendant company  did  not  want  them.  Noth- 
ing whatever  waa  said  about  the  arrange- 
ment between  the  elevator  company  and  the 
defendant  company,  the  agreement  between 
the  Mackay  and  the  defendant  company 
proceeding  upon  tba  theory  that  the  equip- 
ment and  elevator  were  under  tbe  control 
of  the  defendant  company.  Tha  Hackay 
Company  waa  sot  to  have,  and  in  fact  did 
not  have,  any  control  over  the  operator 
other  than  to  direct  him  when  to  start  and 
when  to  stop  his  elevator  while  thus  tem- 
porarily used  as  a  movable  staging. 

"Upon  the  day  of  tha  accident  plaintiff 
and  another  workman  were  on  tbe  roof  of 
the  elevator,  touching  np  the  walla  of  the 
shafL  They  bad  worked  down  until  the 
of  the  car  was  on  a  level  with  the  first 
of  the  building.  To  finish  the  wall* 
of  the  shaft  between  the  first  and  second 
floors  of  the  building,  the  space  then  occu- 
pied by  the  body  of  the  ear,  it  became  neo- 
easBjy  to  get  under  the  ear.  To  do  thla 
it  waa  necessary  for  the  painters  to  be  taken 
to  the  next  or  second  Soor  landing.  The 
plaintiff  waa  standing  on  the  rim  or  ledges 
around  the  top  of  the  car  and  facing  theS 
center  of  the  ear.  He  bad  *  a  paint  * 
box  and  brush  in  his  bands.  The  other 
painter  was   on  another  side  of  the  top 
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with  hia  bark  to  the  plaintiff.  Thig  rin 
ledge  was  about  6}  inches  vide.  Plaintiff 
called  to  the  elevator  operator  to  take  him 
and  the  other  painUr  ap  to  the  second 
floor  and  let  them  off  there.  There  waa 
evidence  before  the  jury  that  when  the  ear 
had  reached  a  point  where  plaintiff  had  di- 
rected that  it  be  stopped,  the  car  pauaed  and 
■uddenlj  started  again,  throwing  plaintiff 
off  his  balance,  which  he  was  unable  to 
regain  until  the  car  had  reached  the  fifth 
floor,  where  he  was  caught  in  the  weighta 
which  passed  the  car  at  that  point." 

The  contention  based  upon  the  asserted 
Inaufficiencj  of  the  declaration  is  without 
merit  So  far  aa  appears,  the  evidence  was 
received  without  any  objection  upon  this 
groand,  and  the  assignment  of  error  rests 
solely  upon  the  refusal  of  the  trial  court 
to  grant  a  general  prayer  that  the  court 
■liould  inetTuct  the  jury  that,  "under  the 
pleadings  and  all  the  evidence,"  their  ver- 
dict should  be  for  the  Fuller  Company.  It 
ia  urged  that  there  is  no  sufBcient  averment 
of  the  negligence  of  this  company,  and  at- 
tention is  directed  to  the  allegation  of  the 
declaration  that  tbe  plaintiff  "requested 
the  said  defendant,  Otis  Elevator  Company, 
Ita  servants  and  employees,  to  stop  said  ele- 
vator at  the  second  floor,  so  that  he  might 
get  off  and  alight  therefrom."  It  ia  manifest, 
however,  from  the  other  allegations  of  the 
declaration,  that  the  plaintiff  intended  to 
eharge,  and  did  charge.  Diligence  on  the 
part  of  both  defendants.  The  attention  of 
ttie  trial  court  waa  not  called  to  any  par- 
ticular in  which  the  declaration  was  deemed 
to  be  insufficient  as  against  tbe  Puller 
Company,  and  no  mention  was  made  of  the 
specific  point  now  raised.  If  this  point  had 
been  suggested.  It  ia  apparent  that,  in  view 
of  tbe  allegations  contained  in  tbe  declara- 
tion, such  variance  as  there  was  between 
pleading  and  proof  could  properly  have  been 
e  met  by  an  immediate  amendment,  and  tbe 
•  case  could'then  have  been  submitted  to  the 
jury  precisely  aa  it  was  submitted. 

It  is  also  assigned  as  error  that  the  trial 
eonrt  improperly  modified  one  of  the  re- 
queata  of  the  Fuller  Company  for  inatruo- 
tioD  upon  the  subject  of  contributory  neg- 
ligence. The  requested  instruction,  with 
the  modification  mode  by  the  trial  court, 
which  appears  in  the  words  italicized,  was 
as  follows:  "If  the  jury  find  from  all  the 
evidence  that  tbe  accident  to  the  plaintiff 
was  occasioned  wholly  or  in  part  t^  reason 
of  the  fact  that  he  bad  placed  himself  in 
an  exposed  and  dangerous  position  on  the 
Uigt  around-  the  top  of  the  elevator  car,  ' 
with  reference  to  obeging  the  tijnaU  to  slop 
•t  tA«  teoond  floor,  if  you  find  tueh  eifpuUa 
were  given,  when  he  might  readily  have  i 
placed  himself  in  a  safe  and  seenre  position. 


the  verdict  should  be  for  the  defendant,  tbe 
George  A.  Fuller  Company,  r^ardless  of 
any  supposed  negligence  on  tie  part  of  the 
elevator  operator,  and  regardless  of  whether 
the  operator  was  a  servant  of  tbe  Fuller 
Company  or  not."  The  court  undoubtedly 
added  these  words  because  the  evidence 
showed  that  the  plaintiff  had  ssked  the 
operator  to  stop  at  the  second  floor,  and 
there  waa  no  danger  from  the  weights  until 
tbe  elevator  reached  the  fifth  floor.  The 
fact  that  the  plaintiff  Intended  to  go  only  to 
the  second  floor,  and  had  signaled  accord- 
ingly, was  properly  to  be  taken  into  con- 
sideration in  passing  upon  the  question 
whether,  in  the  circumstances,  he  acted  with 
reasonable  prudence.  The  court,  in  other 
portions  of  the  charge,  correctiy  instructed 
the  jury  on  the  subject  of  contributory  neg- 
ligence, and  there  is  not  the  slightest 
ground  for  the  conclusion  that  there  waa 
any  doubt  as  to  the  meaning  of  the  court 
in  the  words  used  in  modifying  the  defend- 
ant's request,  or  that  any  prejudicial  error 
was  committed. 

The  principal  argument  for  reversal  Is 
based  on  the  ruling  of  the  trial  court  that 
Locke,  the  operator  of  the  elevator,  wae« 
ths  servant  of  the  Fuller  Company.  Tbel 
'court  below  approved  this  ruling  and  we» 
find  no  error  in  its  conclusion.  So  far  as 
Locke's  employment  was  concerned,  there 
was  no  dispute  aa  to  any  matter  of  fact, 
and  the  question  of  tbe  liability  of  the  Ful- 
ler Company  for  his  negligence,  if  he  waa 
negligent  in  the  operation  of  the  elevator, 
was  one  of  law.  It  cannot  be  said  that, 
under  tbe  arrangement  between  the  Fuller 
Company  and  the  Mackay  Company,  Locks 
was  transferred  to  the  employment  of  the 
latter.  The  Fuller  Company  bad  eoa< 
tracted  for  the  construction  of  tbe  building. 
It  had  made  a  subcontract  wiUi  the  Uackay 
Company  which  covered  the  painting  of  tbe 
elevator  shaft  It  waa  convenient  in  doing 
this  that  the  top  of  the  elevator  should  be 
used  aa  a  movable  platform.  But  the  Ful- 
ler  Company  needed  the  elevator  from  time 
to  time  for  other  purposee;  and  it  was  Im- 
portant to  it  that  the  elevator  shaft  should 
be  kept  free  of  obstructions  and  that  the 
elevator  should  continue  to  be  at  its  com- 
mand. Accordingly,  the  Fuller  Company 
agreed  to  furnish  to  the  Mackay  Company 
the  use  of  the  elevator  and  the  service  of 
the  operator,  for  a  specified  sum  per  hour, 
when  the  elevator  was  not  otherwise  re- 
quired. The  Fuller  Company  was  thus  aid- 
ing in  ths  prosecution  of  the  work  which 
it  had  contracted  with  the  owner  of  the 
building  to  perform,  and  in  providing  tbe 
use  of  a  facility  to  a  subcontractor  it  se- 
cured the  doing  of  tbe  work  at  the  smallest 
inctHivenience  to  Itself.     It  muat  be  eoB> 
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eluded  that  tlia  opcntting  of  the  elevator 
under  tbU  Brrangeinent  with  the  Macka^f 
Compuij  wM  an  operatiDg  of  it  bj  the  Ful- 
ler Companj.  It  ii  true  that  the  emplojrees 
of  the  M&ckay  Company  were  to  give  the 
■ignals  for  gtarting  and  itopping  the  ele- 
vator, hut  this  did  not  make  the  operator 
who  received  tbem  the  oervont  of  the 
Maekay  Companj.  Theie  signal*  eimplj 
notifled  him  as  to  what  was  required  from 
time  to  time  in  the  course  of  the  eervice 
which  the  FuUer  Company  had  agreed  to 

?  provide. 
*  The  court  below  followed  the  decision  of 
this  court  in  the  cou  of  Standard  Oil  Co. 
T.  Andoraon,  212  U.  S.  216,  63  L.  ed.  480, 
2B  Sup.  Ct.  Rep.  252.  There  the  pUintiff 
waa  employed  aa  a  longahoreman  by  a  mas- 
ter stevedore,  who  was  acting  under  a  con- 
tract with  the  defendant,  the  Standard  Oil 
Company,  in  loading  a  ship  with  oil.  The 
plaintiff  was  working  in  the  hold,  where, 
without  fault  on  his  part,  he  waa  struck 
by  a  load  of  cases  containing  oil  which  was 
nncipectodly  lowered.  The  ship  was  along- 
side K  dock  belonging  to  the  defendant,  and 
tbe  cases  of  oil  were  con?eyed  from  the 
dock  to  the  hatch  by  means  of  tackle,  gaj 
ropes  and  hoisting  ropes  furnished  and 
rigged  by  the  stevedore.  The  motive  power 
was  supplied  by  a  winch  and  drum  owned 
by  the  defendant  and  placed  on  its  dock. 
Tbe  work  of  loading  was  done  by  employees 
of  the  stevedore,  except  that  the  winch  was 
operated  by  a  nincJ'man  in  the  general  em- 
ploy and  pay  of  the  defendant.  The  steve- 
dore paid  tbe  defendant  an  agreed  sum  for 
the  hoisting.  The  winch  was  placed  where 
it  was  impossible  to  determine  the  proper 
time  for  hoisting  and  lowering  the  eases 
of  oil,  and  the  winchman  necessarily  de- 
pended upon  signals  from  an  employee  of 
the  stevedore  stationed  on  the  deck  of  the 
ship.  The  negligence  consisted  In  lowering 
a  draft  of  cases  before  ths  signal  was  re- 
eeived.  The  court  held  that  the  winchman 
remained  the  servant  of  the  defendant,  and 
affirmed  a  judgment  recovered  against  the 
defendant  for  his  negligence.  With  respect 
to  the  argument  based  on  the  fact  that  the 
winch  was  to  be  operated  for  the  stevedore, 
according  to  the  orders  of  his  employees, 
Mr.  Justice  Moody,  in  delivering  the  opin- 
ion of  the  court,  said:  "Much  stress  is 
laid  upon  the  fact  that  the  wincliman  obeyed 
the  signals  of  tbe  gangman,  who  represent- 
ed tbe  master  stevedore,  in  timing  the  rais- 
ing and  lowering  of  the  eases  of  oiL  But 
wiien  one  large  general  work  is  undertaken 
by  different  persons,  doing  distinct  parts 
of  the  same  undertaking,  there  must  be  co- 
3  operation  and  co-ordination,  or  there  will 
•  be  ohoos.  *  Tie  giving  of  the  signals  nnder 
Hie  eireumstance*  ef  this  ease  was  not  the 


giving  of  orders,  but  of  information,  and 
the  obedience  to  those  signals  showed  eo- 
t^ration  rather  than  subordination,  and 
is  not  enough  to  show  that  there  has  bees 
a  change  of  masters."     (Id.  p.  226.) 

In  the  present  ease,  tbe  Fuller  Company 
obtained  the  use  of  tbe  elevator  and  the- 
operator  from  tbe  Otis  Company,  and  paid 
therefor.  But  the  Otis  Company  liad  noth- 
ing to  do  with  the  arrangement  with  the- 
Mackay  Company.  To  this  transii.tion,  and 
to  the  employing  of  the  top  of  tbe  elevator 
as  a  movable  platform  for  the  painters,  th» 
Otia  Company  was  a  stranger.  The  Fuller 
Company,  having  obtained  the  use  of  thft 
elevator,  agreed  to  supply  it  to  the  Mackay 
Company,  and  mtdertook  to  furnish  that 
company  the  necessary  service  in  operating 
it;  it  asserted  control  for  this  purpose,  and 
assumed  the  duty  of  operating  with  proper 

Judgment  affirmed. 


(I!8  D.  8.  in.) 

SANTA     FE,     PRESCOTT,     A     PHfENIX 

RAILWAY    COMPANY,    a    Corporation, 

and  National  Sure^  Company,  Plffa.  ta 


Oaheiibb  n  83*)  —  CoiTSTBUCTioH  CoH- 

TBACT  —  TRAHSPOBIAIIOIf   Ot  COKTSAC- 

tob'b  OtJiriT. 

1.  The  liauling  of  tbe  camp  and  grading 
outfit  required  by  a  construction  company 
in  grading  a  railway  branch  or  extensiMt 
to  and  from  points  as  near  as  possible  b> 
the  work,  without  regard  to  regular  sta- 
tions, must  be  regarded  as  contemplated  by 
the  contract  between  the  railway  company 
and  the  construction  company,  where  th* 
original  proposals  stated  that  the  i«ilwaT 
company  hoped  "to  keep  the  end  of  the  trade 
within  1  miles  of  the  nearest  grading 
camp,"  and  the  contract  itself  provided  that 
water  and  supplies  should  "be  hauled  to  end 
ot  track,  both  in  the  usual  manner  of  con- 
struction trains,"  and  after  providing  for 
reduced  rates  for  outfit,  supplies,  and  em- 
ployees to  and  from  all  points  on  tbe  Una 
of  the  railway  company,  stated  that  ths 
railway  company  should  secure  eimil&r 
rates  lor  the  contractor  over  its  coast  linei 
"on  camp  and  grading  outfit,  in  carload 
lots,  both  to  and  from  the  work,"  and  by  a 
supplemental  contract  it  was  provided  that 
men  and  supplies  should  be  hauled  "to  tha 
end  of  track  tree." 

[Ed.  Note.— For  other  cases,  see  CarHsrs,  Cent. 
Dig.  It  210,  !U:    Dec.  Dig.  I  «3.*] 

CsBBiEBB  U  32*)— Depart UBE  fbou  Pub- 

LIBIIED     RaTEB    —    T&ANBPOBTINQ     COK- 

BTRUCTion  Odtfit. 

2.  An  arrangement  between  a  railway 
company  and  a  construction  company  for 
free  or  reduced-rate  transportation  of  tba 
men  and  materials  required  by  the  eonstroo- 
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tion  company  in  grading  an  extenaton  or 
branch  line,  >nhen  a  part  of  the  contract 
and  entered  into  in  gOCNi  faith.  Is  not  ob- 
noxious to  the  provisions  of  law  prohibiting 
departures  from  published  tariff*. 

[Bd.  Nats.— For  olhsr  CH«,  see  Carrlen.  Cent 

Dif.  ii  sa-u:  Dec  DiK.  i  aa.*] 

Cabbibrs  Hi  4.  149^*)  —  AcTB  Outbids 

CaBBiEB'e  Duties  —  Contract  £xulf- 

XlOIt  FBOU  Nboliobnce. 

3,  A  railwa;  companv,  when  tranaport- 
ine  free  or  at  a  reduced  rate  the  men,  ap- 
phancei,  and  supplies  required  bj  a  con- 
struction eompany  in  grading  an  extension 
or  branch  line  to  and  from  the  points  whera 
the  work  ia  done,  conformablj  to  the  eon- 
atruetion  contract,  is  not  acting  as  a  com- 
noD  carrier,  and  maj  tliercfore  exempt  it- 
self from  liability  for  negligence. 

[Bd.  Note.— Far  otber  cases,  see  Carriers,  Omt. 
DIa.  II  L  4t>-47S.  ta-US.  eeo-Ml;    Dee.  Dig.  H  *, 

CuBuaa  (I  lfi6*)— CoNTBAci  Exxuphon 

— C  O  N  BTBDCTI  ON. 

4,  The  parties  to  a  contract  between  a 
railway  coaiiv.ny  and  a  construction  com- 
pany, under  which  the  railroad  agrees  to 
transport  free  or  at  a  reduced  rate  tne  camp 
•utfit  and  supplies  required  by  the  construe- 
tion  company  in  grading  an  extension  or 
branch  line,  must  be  deemed  to  bavs  in. 
tended  to  exempt  the  railway  company 
from  all  liability  fcr  loss  during  transpor- 
tation, whether  attributable  to  its  negll- 
genca  or  not,  wbere  the  contract  contains 
auch  provisions  as  "all  risk  of  loss  or  dam- 
age to  be  borne  by  the  contractor,"  "all 
movements  of  goods  at  less  than  tariff  rs4«s 
to  Im  at  consignee's  risk  of  loss  and  dam- 
age," "paasengere  carried  at  less  than  tarifl 
rates  will  be  required  to  assume  all  risk 
of  accident  to  person  and  baggage,"  "tba 
company  shall  assume  no  obligation  or  riak 
In  case  of  accident  or  damage  to  men  and 
iupplies,"  Blnm  these  reiterated  statements 
evidence  the  intention  to  deal  compreben- 
sively  with  all  risks  incident  to  the  trans- 
portation, not  excluding  the  obvious  risk  ol 
loss  by  reason  of  some  neglect  in  the  opera- 
tion of  the  road. 

[B4.  Note.— Per  other  eu«,  se«  Oarrlers,  Cast, 
DU-  Ii  m-TU ;    Dec  Dig.  I  Ut.*I 


Argued  January  24,  1913.     Decided  April 
7,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  Judg- 
ment which  afflrmed  a  judgment  of  the 
District  Court  of  Maricopa  County,  in  that 
territory,  in  favor  of  plaintiff  in  an  action 
agninst  a  carrier  for  the  loss  of  property 
by  Sre  while  in  course  of  transportation. 
lUversed  and  remanded  for  further  pro- 
••cdinga. 

8e»  same  eaae  below,  13  Ariz.  180,  108 
Pae.  4ST. 

Tba  facta  are  stated  is  the  opinion. 


Uesars.  Gardiner  Lnlbrop,  Robert  Don- 
lap,  and  Paul  Burks  tor  plaintiffs  In  error. 

Hetsrs.  Isidore  B.  Dockweller  and  A. 
C.  Baker  for  defendant  In  error. 

« 
*  Mr.  Justice  Ilughei  delivered  the  opin-' 
ion  of  the  court; 

The  Grant  Brothers  Construction  Com- 
pany recovered  judgment  In  the  district 
court  of  the  territory  of  Ariiona  for  $9,- 
001  for  the  loss  of  its  property  by  fire  on 
June  S,  1907,  bettreen  Bouse  and  PhiEuix, 
Arizona,  while  in  course  of  transportation 
on  the  railroad  operated  by  the  Santa  7e, 
Prescoft,  &  Fhcenix  Railway  Company,  tha 
plaintiff  fn  error.  The  judgment  was  en- 
tered upon  a  verdict  of  a  jury,  a  motion 
for  a  new  trial  was  denied,  and  the  judg- 
ment was  alTirmed  by  the  supreme  court  of 
tiie  territory. 

The  railway  company  had  been  engaged 
in  building,  westerly  from  its  msln  line,  a 
branch  railroad  known  as  the  Arlcona  ft 
California  Railroad.  For  thia  purpose  It 
entered  into  a  contract  with  the  aonstma- 
tion  company  for  tha^  necessary  grading. 
The  property  in  question  consisted  of  tba 
camp  and  grading  outfit  and  supplies,  be- 
longing to  the  construction  company,  which 
bad  been  used  by  it  In  this  work,  and  were 
being  removed  by  reason  of  its  completion. 
At  the  time  in  question  the  branch  line 
was  operated  regularly  only  as  far  ai 
Bouse,  and  the  property  was  loaded  on 
cars  "at  the  front"  or  end  of  track,  about 
12  miles  west  of  that  station,  to  be 
carried  to  Pbtsnii.  The  superintendent, 
foremen,  and  about  fifty  workmen  of  the 
construction  company,  were  taken  on  the 
cara  at  the  same  place  for  the  same  desti- 
nation. The  cars  were  hauled  by  the  rail- 
way company  to  Bouse  (where  explosivea 
and  hay  were  unloaded),  and  were  there 
attached  to  a  regular  train  which  brought 
them  to  a  point  known  as  the  A.  and  C 
Junction,  wbere  the  Arizona  ft  CalifomlaS 
line  joined  the  main  line  of  the*Tailway< 
company.  At  this  junction  (which  waa 
about  4  miles  from  Wickenburg,  a  sta- 
tion on  the  main  line  in  the  direction  of 
Phccnix),  all  the  cars  containing  the  outfit 
of  the  construction  company,  save  onc^ 
were  cut  out  of  the  train  and  were  put  up- 
on a  side  track.  The  rest  of  the  train, 
with  the  employees  of  the  construction 
company,  went  on  to  Wickenburg.  This 
took  plaj?e  late  in  the  evening  of  June  5, 
1907,  and  about  10  o'clock  in  ths  morning 
of  the  next  day,  four  of  the  cars  left  on 
tbe   side   track  were  destroyed  by   Are. 

The  A.  and  C.  Junction  is  dsscribed  M 
being  In  an  open  desert,  without  a  station 
agent  or  inhabitants,  and  without  water 
or  fire  apparatus.    The  cars  were  left  with- 
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out  a  vfttdbmsn  in  eliarge.  The  reaaoa 
given  t^  the  conductor  for  leaving  them  at 
this  point  TBI  tiiat  there  was  no  room  for 
th«  COTS  at  Wickenbnrg.  There  was  no  ex- 
planation of  the  cause  of  the  fire,  the  oulj 
auggeation  as  to  this  being  that  before 
the  fire  ocsurred  one  train  passed  bj,  be- 
tween 4  and  C  o'clock  in  the  morning. 

At  the  close  of  the  evidence  the  rai]wa; 
company  requested  the  trial  court  to  di- 
rect a  verdict  in  ita  favor.  This  request 
naa  refused  and  exception  token;  and  the 
austaining  of  this  ruling  is  assigned  as 
error.  It  ia  contended  hj  the  railway 
company  that,  under  its  contract  with  the 
construction  company,  it  was  exempt  from 
all  liability;  and,  further,  that  even  as- 
suming it  to  be  liable  for  negligence,  there 
waa  a  total  failure  of  proof   in  that  re- 

The  principal  question  telatea  to  the 
scope  and  validity  of  tbe  provision  of  the 
contract  between  the  parties  as  to  the  lia- 
bility  of   the   railway   company. 

The  facta  are  these:  In  November,  IBM, 
the  railway  company  issued  a  call  for 
propoaala  for  the  grading  of  the  roadbed, 
clearing  right-of-way,  making  necoisary 
canals,  etc,  of  tbe  Arizona  k  California 
Railroad,  for  a  distance  of  about  40 
Smites.  The  construction  company  made  a 
•  bid,  which  was  accepted,  and  a  contract 
was  executed  accordingly  on  December  12, 
1S04. 

This  contract,  after  providing  for  the 
performance  of  the  deacribed  work  of  grad- 
ing, etc.,  contained  the  following  terms 
with  respect  to  the  transportation  of  sup- 
pi  lea,  camp  and  grsding  outfit,  and  em- 
ployees of  the  eonstructioQ  company,  which 
were  the  same  as  those  set  forth  in  tbe 
call   for  bids: 

"14.  Water  will  be  delivered  in  can  at 
the  end  of  the  track  at  the  rate  of  one 
dollar  and  fifty  cento  {tl-SO)  per  1,000 
gallons,  and  supplies  will  be  hauled  to  end 
of  track,  both  in  the  usual  manner  of 
construction  trains,  subject  to  delays,  eta. 
Incident  thereto.  All  risk  of  loss  or  dam- 
age to  be  borne  by  the  contractor. 

"16.  The  company  will  furnish  a  rate  of 
I  cent  per  ton  mile  from  all  point*  on  tbe 
8.  F.  P.  ft  P.  Road  and  leased  roads  for 
the  contractor,  on  camp  and  grading  out- 
fit and  supplies,  corral  supplies,  etc,  ex- 
cept explosives  and  commissary  goods,  and 
return  to  original  shipping  points  at  same 
rates,  on  completion  of  the  work.  All  move- 
menta  of  goods  at  less  than  tariff  rates 
to  be  at  consignee's  risk  of  loas  and  dam- 
age. 

"16.  Tht  company  will  atao  fnrnish  the 
contractor's  employees  ...  a  rate  of 
1   oent  per    paasenger   mile,    .    .    .    aad 


return  thoaa  who  have  worked  until  th* 
completion  of  contract  at  the  same  rate^ 
Passengers  earried  at  less  than  tariff  rates 
will  be  required  to  assume  all  risk  of  oo- 
cident  to  person  and  baggage.  The  plan 
of  movement  ol  these  employees  and  freight 
is  to  be  according  to  rules  of  the  general 
freight  and  passenger  agent. 

"17,  The  company  will  also  secure  for 
the  contractor  similar  rates  over  the  Santa 
Fe  Company's  coast  lines,  on  camp  and 
grading  outfit,  in  carload  lota,  both  to 
and  from  the  work,  and  for  workinen  gi>- 
ing   to   the   work   in   Iota   of   five    (5)    or 

*  After  the  work  covered  by  this  contract* 
had  been  flniahed,  it  was  agreed  that  tbe 
construction  company  should  continue  the 
grading  of  the  road  further  to  the  west, 
upon  the  same  terms  and  conditions  aa 
those  stated  in  the  former  contract,  save 
that  the  prices  for  the  work  were  increased, 
and  it  was  provided  that  water  should  ba 
delivered  at  the  end  of  track  free  of  cost, 
except  tor  ear  hire,  and  that  men  and 
supplies  should  be  hauled  free  on  the  line 
of  the  Arizona  ft  California  Railroad,  be- 
tween the  A.  and  C.  Junction  and  the  end 
of  tra«k.  Hiis  supplementary  agreement, 
which  was  evidenced  by  letters  exchanged 
in  November,  1005,  also  contained  an  ex- 
press provision  "that  the  company  shall 
assume  no  obligation  or  risk  in  case  ot 
accident  or  damage  to  men  and  sup^iea." 

It  was  under  these  conditions  that  in 
June,  190T,  the  railroad  company — the 
grading  having  been  done — took  up  tbe 
men,  outfit,  and  supplies  of  the  conatruo- 
tion  company  at  the  end  of  the  track  for 
the  purpose  of  transporting  theok  to 
Phcenis. 

It  is  alleged  in  the  complaint  that  tha 
transportation  of  the  property  waa  to  ba 
at  tbe  contract  rate  of  1  cent  per  ton 
mile,  and  It  is  undisputed  that  tiiia  waa 
less  than  the  tariff  rates  of  tbe  rallwajr 
company  accorded   to  the  general   public. 

It  is  the  established  doctrine  of  thia 
court  that  common  carriers  cannot  aecura 
immunity  from  liability  for  their  ntgli* 
gence  by  any  aort  of  stipulation.  New 
York  a  R.  Co.  T.  Locfcwood.  17  Wall.  357, 
21  L.  ed.  027;  Uverpool  ft  G.  W.  Bteam 
Co.  V.  Phecix  Ins.  Co.  (The  Montana)  12(» 
U.  8.  307,  32  L.  ed.  78S,  0  Sup.  Ct.  Rep. 
400;  Baltimore  ft  O.  B.  W.  R.  Co.  v.  Voigt, 
17S  U.  S.  493.  S07,  44  L.  ed.  560,  6Qd,  20 
Sup.  Ct  Rep.  385 1  Knott  v.  Botan;  Worsted 
Mills.  170  U.  S.  ee,  71,  45  L.  ed.  90,  93. 
21  Sup.  Ct  Rep.  3D;  The  Kensington,  183 
U.  8.  203,  2G8,  4S  Ia  ed.  100,  103,  22  Sup. 
Ct  Rep.  102.  Tbs  rale  resto  on  broad 
grounds  of  publla  policy,  Jnatifylng  the 
reatrictlon  of  liberty  ot  contract  becaasa 
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ot   the   publia  euda  to  be  achieved.     The 

great  object  of  the  law  goveniing  common 

carrieTB  wu  to  ■ccure  tha  utmoet  care  in 

S  the   rendering  of  a  lerrice  ot  the  higheBt 

•  Importanoe  to  the*aotnmanit]r.  A  carrier 
who  atiputates  not  to  be  bound  to  tlie  bi- 
erciie  of  care  and  diligence  "aeekfl  to  put 
«ff  the  essentM  duties  of  hia  empIOTment." 
It  ia  recognized  tb&t  the  e&rrier  and  the 
individuat  customer  are  not  on  an  equal 
footing.  The  latter  .  .  .  cannot  af- 
ford to  higgle  or  stand  out  and  seek  re- 
dreae  in  the  courts.  ...  He  prefers 
rather  to  accept  an;  bill  of  lading,  or 
■ign  an7  paper  the  carrier  presentsi  often, 
indeed,  without  knowing  what  the  one  or 
the  other  contain*.  In  moat  caiea  he  has 
■o  altematiTe  but  to  do  thii  or  abandon 
hia  bueintsa.''  New  York  C.  R.  Go.  t.  Lock- 
wood,  17  Wall  378,  37B,  SI  L.  ed.  839,  8*0. 
For  these  reaaone,  tha  eomman  carrier,  in 
the  proaceution  of  ita  busineaa  aa  auch,  ia 
not  penslttad  to  drop  ita  character  and 
tranamute  ItaeU  by  contract  into  a  mere 
bailee,  with  right  to  atipulate  against  the 
eonaequeneea  of  ita  negligence. 

Manifestly,  this  rule  haa  no  application 
when  a  railroad  company  ia  acting  outside 
the  performance  of  ita  duty  aa  a  common 
carrier.  In  such  eaae,  it  ia  dealing  with 
mattert  inToTving  ordinary  considerationa 
<rf  contractual  relation ;  those  who  choose 
to  enter  into  engagementa  with  it  are  not 
at  a  disadvantage;  and  Ita  atlpulationa  even 
againat  liability  for  ita  own  neglect  are 
not  repugnant  to  the  reqnirementa  of  ita 
public  aerrice.  The  rule  extends  no  fur- 
ther than  tbe  reason  for  it.  It  is  apparent 
that  there  may  be  apeoial  engagementa  which 
•re  not  embraced  within  ita  duty  as  a 
common  carrier,  although  their  perform- 
ance may  incidentallj  involve  the  actual 
tranaportatiOD  of  pereona  and  things,  whose 
carriage  in  other  circumstancea  might  be 
within  its  public  obligation.  Baltimore  t 
O.  S.  W.  R.  Co.  V.  Voigt,  170  U.  S.  498. 
44  L.  ed.  560,  20  Sup,  Ct.  Rep.  385,  and 
caaea  cited;  Northern  P.  R.  Co.  v.  Adams, 
192  U.  S.  440,  48  L.  cd.  613,  24  Sup.  Ct. 
Rep.  408;  Long  v.  Lehigb  Valley  R.  Co.  (C. 
C.  A.  8d  at  65  C  C.  A.  3S4,  130  Fed. 
•70. 

Thua,  in  Baltimore  ft  0.  S.  W.  R.  Co.  v. 
S  Toigt,  Bupra,  it  waa  beld  that  an  express 

•  messenger  in  charge  of'express  matter  in 
pnrauance  of  the  contract  between  the  es- 
pT«Ba  company  and  the  railroad  company 
waa  not  a  passenger  of  the  latter  witbin 
tho  meaning  of  tlie  rule  of  New  York  C. 
B.  Co.  V.  Lockwood,  supra;  that  he  was 
not  constrained  to  enter  into  the  contract 
whereby  the  railroad  company  was  eson- 
erated  from  liability  to  him  for  its  negli- 
cenoe;    and   that   such   a   contract  did   not 


contravene  public  policy.  His  position  was 
one  "created  by  an  agreement  between  the 
express  company  and  the  railroad  company, 
adjusting  tbe  terms  of  a  joint  buaineea, — 
the  tranaportaticm  and  delivery  ot  express 
matter.  His  duties  of  personal  control 
and  custody  of  the  goods  and  packages, 
if  not  performed  by  an  express  mesaenger, 
would  have  to  be  performed  by  one  in  the 
immediate  service  of  the  railroad  oompany." 
It  was  clear  that  although  the  messenger 
was  actually  carried  on  the  train,  and  al- 
though the  railroad  company  received  com- 
pensation in  connection  with  its  contract 
for  the  express  busineea,  hia  relation  to 
the  railroad  company  was  "widely  diOerent 
from  that  ot  ordinary  passengers,"  and 
there  was  no  justiflcatlon  for  extending 
the  doctrine  reetrictlng  the  freedom  of  con- 
tract to  a  case  which  lay  entirely  outsido 
the  reason  which  supported  it. 

In  eonstructing,  improving,  or  repairing 
its  road,  and  in  building  its  extensions  and 
branches,  the  railroad  company  is  provid- 
ing facilities  for  its  service  as  a  eommott 
carrier,  but,  of  course,  Ea  not  acting  aa  auch^ 
It  may  do  the  work  itself,  if  it  chooses, 
or  it  may  make  it  the  subject  of  contract 
with  another.  In  the  latter  case  it  simply 
employs  an  appri^riate  agency.  The  haul- 
age by  the  railroad  company  of  the  men, 
appliances,  and  supplies,  required  by  the 
contractor  for  the  purpose  of  the  construc- 
tion or  improvement^  to  or  from  the  point 
on  ita  line  wfaera  the  woric  is  to  b«  done, 
is  merely  incidental  to  the  work  itaelf. 
The  coat  of  such  haulage  is  obviously  an 
item  of  expense  which  must  be  token  intoS 
account  in  fixing  the'terms  ot  the  construe* 
tion  contract,  and  in  providing  for  it  over 
its  own  line  the  railroad  company  may  ad- 
just tbe  matter  with  the  contractor  aa  ifr 
sees  fit.  If  the  raiboad  company  did  the 
work  directly,  it  would  have  to  take  its 
employees  and  the  necessary  outfit  to  tha 
place  of  wurk,  and  it  may  undertake  to  do 
the  tike  tor  the  contractor,  either  free  of 
charge  or   at   reduced    rates,   aa  they   may 

Usually,  necessity  or  proper  convenience 
requires    an   undertaking   by    the   railroad 

company,  aa  to  such  transportation,  which 
it  would  be  under  no  obligation  to  assume 
in  any  event  as  a  common  carrier.  Men 
and  supplies  must  be  put  down  and  taken 
up  at  points  on  tbe  line  where  there  is  no 
r^iular  station,  and  where  the  railroad  com- 
pany would  not  be  bound  to  accept  or  to 
discharge  freight  or  passengera  In  a  case 
like  the  present  one,  of  the  grading  of  an 
extension  or  branch  line,  it  is  convenient 
that  the  track,  laid  aa  the  roadbed  is  pre- 
pared for  it,  should  be  utilized  tor  tho 
.  hauling  of  men  and  materials  to  a  point 
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u  near  as  poraible  to  tht  mirk,  altbongh 
•neh  triek  U  not  open  to  th«  public,  and 
the  railroad  compaa^r  m  a  etmunon  carrier 
bae  &B8umed,  oa  jet,  no  obligatton  for  goi- 
era)  transportation  over  it  Thia  was  ob- 
vioualy  contemplated  In  the  contract  in 
question ;  and  a  construction  of  the  con- 
tract 10  as  to  make  it  apply  only  to  the 
bauling  of  camp  and  grading  outfit  to  sta- 
tions to  which  the  company  was  regularly 
doing  bualneaa  la  wholly  inadmissible.  The 
original  proposals  stated  that  tlie  railway 
company  hoped  "to  keep  tha  end  of  the 
track  within  4  milea  of  the  nearest  grad- 
ing camp."  The  contract  itself  provided 
that  water  and  supplies  should  "be  hauled 
to  and  of  track,  both  in  the  usual  manner 
of  ooKstruction  trains."  And,  after  pro- 
Tjdfng  for  the  reduced  rates  for  outfit,  sup- 
pllcfl,  and  employees  from  all  pointa  on  tli« 
lins  of  the  railway  company,  and  for  the 
return  of  the  same  to  original  shipping 
^  pointa  at  the  sama  rates  on  completion  of 
■  the  work,  the  Intent  is  shown  by  the'pro- 
Tlslon  Immediately  following,  that  the  rail- 
way company  should  secure  similar  rates 
for  the  contractor  over  its  coast  lines  "cm 
eamp  and  grading  outfit,  in  carload  lots, 
both  to  and  from  the  leork,"  In  the  sup- 
plementary contract  It  was  provided  that 
men  and  suppliea  should  be  hauled  "to  the 
end  of  track  free,"  with  the  provision  that 
this  should  only  apply  on  the  line  of  the 
Arizona  &  California  Railroad;  that  is, 
"between  A.  and  C.  Junction  and  the  end 
of  the  track."  When  the  work  waa  done, 
tbe  men  and  ontflt  were  actually  taken  up 
ij  the  railway  eompany  some  12  miles 
beyond  tbe  last  regular  station  on  the 
branch  line.  The  partiaa  plainly  Intended 
that  the  eamp  and  grading  oatHt  should 
b«  transported  for  the  benefit  of  the  con- 
tractor as  near  to  the  work  aa  it  reason- 
ably could  be,  and  without  regard  to  regu- 
lar stations,  and  that  it  should  bs  removed 
In  the  same  way  when  the  grading  waa 
eomplcted. 

It  is  clear  that  In  dealing  with  trans- 
portation of  this  character  over  its  own 
road,  in  connection  with  construction 
improvement,  a  railroad  company  is  not 
acting  in  the  performance  of  ita  duty  as  a 
oommon  carrier,  and  tbe  arrangement  for 
free  or  reduced-rate  carriage  tor  the  neces- 
sary materials  and  men  used  in  the  work, 
when  it  la  a  part  of  the  contract,  entered 
into  in  good  faith,  and  not  as  a  subterfuge, 
is  not  obnoxious  to  the  provisions  of  law 
prohibiting  departures  from  the  published 
tariffs,  for  the  reason  that  suoh  an  agree- 
ment lies  outside  the  policy  of  these  pro- 
visions. See  Re  Railroad-Telegraph  Coa. 
12  Inters.  Com.  Rep.  10,  11. 
Tbe  parties,  then,  were  tree  to  maJce  their 


own  bargain  aa  to  tUa  tranaportaUon  and 
the  liabiltfy  which  should  attadi  to  it. 
lliere  is  no  mis  of  pnUie  policy  whiuh  do- 
effect  to  thslr  expreased  intention,  but, 
on  the  contraiy,  as  the  matter  lies  within 
the  range  of  pemussIUe  agrevnent,  tha 
highest  public  policy  is  found  in  the  an' A 
foroement  of  the  contract  whieh  was  ao-3 
tually  made.  Undoubtedly,  li^Is  not  to  ba* 
lightly  concluded  that  tha  railroad  eom- 
pany haa  been  relieved  from  liability  for 
ita  neglect,  but,  on  the  other  hand,  if  thia 
waa  the  agreement  as  fairly  interpreted! 
it  is  not  to  be  arbitrarily  overridden.  Tha 
parties  were  on  an  equal  footing.  He 
risk  of  loss  or  damage  to  the  grading  out- 
fit or  supplies  from  any  cause,  while  being 
b-ans  ported  over  tha  line  of  the  railway 
company,  could  be  assumed  by  one  party 
or  the  other,  aa  they  saw  fit.  Tills  risk  waa 
an  item  which  naturally  would  enter  into 
the  calculations  of  the  parties  nith  re- 
spect to  the  rate  to  bs  charged  by  tha 
railway  eompany.  We  are  not  at  liberty  to 
revise  the  contract,  and  the  question  sim- 
ply is  whether  the  stipulation  against  lia- 
bility, in  view  of  tha  reduced  rates,  covered 
all  losses, — those  which  might  be  due  to  tha 
carrier's  neglect,  aa  well  as  others. 

We  entertajn  no  doubt  as  to  what  tha 
parties  meant.  Tbe  limitations  upon  tba 
liability  of  the  railway  company  wer* 
first  fully  stated  in  the  call  for  propoaals, 
and  when  the  bid  was  accepted  in  aecord- 
ancs  with  the  terms  of  the  call,  the  aama 
limitations  were  Inserted  in  the  contraet. 
Thus,  it  was  provided  with  respect  to  tha 
supplies  to  be  hauled  to  the  end  of  tradk: 
"All  risk  of  loss  or  damage  to  be  borne  by 
the  contractor;"  again,  as  to  the  camp  and 
grading  outfits  and  suppliea:  "All  move- 
ments of  goods  at  leas  than  tariff  rate*  to 
be  at  consignee's  risk  of  loss  and  damage;" 
and  with  regard  to  tha  employees:  "Paa> 
BCngers  carried  at  less  than  tariff  rates 
will  be  required  to  aesuroe  all  risk  of  acci- 
dent to  person  and  baggage."  Further, 
in  the  supplemental  agreement,  it  waa 
stipulated:  "The  company  shall  assume  no 
obligation  or  risk  In  case  of  accident  or 
damage  to  men  and  supplies."  When  wo 
consider  the  circumstances  of  tlie  parties 
and  tbe  objects  of  the  contract,  we  cannot 
escape  the  conclusion  that  these  reiterated 
statements  evidence  the  intention  to  deal 
comprehensively  with  all  the  risks  inci- 
dent to  the  transportation,  not  excluding 
the  obvious  risk  of  loss  by  reason  of  scunaS 
neglect  in  the'operation  of  the  road.  Thea 
contract  was  between  two  corporations,  and 
dealt  with  the  familiar  transactions  of 
their  everyday  concerns.  The  stipulation* 
are  In  the  terss  language  of  busineaa  men. 
The  supplemental  contract  ia  contained  ia 
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u  iafonnU  Iatt«r.  And.  wlm  "all  rUk 
of  low  or  dunage"  u  spoken  of,  uid  it  U 
provided  thftt  tbe  railway  eompsjiy  shall 
•Mttuw  "no  obligation  or  rUk  in  caae  of 
Booident  or  damage,"  it  U  evident  that  thsy 
ttt*  looking  at  the  matter  from  a  biuineM 
■tkodpoiat,  and  are  bargaining  lor  a  re- 
dnoed  rate  to  be  charged  by  the  railway 
eompany,  on  the  on*  hand,  and  an  asHUmp. 
tion  of  the  entire  rialc  of  the  transporta- 
tion by  tbe  construction  eom.pany,  on  the 
other.  It  ia  true  that  general  words  of 
exemption  have  often  been  found  insuffi- 
cient to  cover  injuriei  due  to  n^ligence, 
and  a  rule  impoaing  auch  a  limitation  up- 
on their  effeet  has  maniteat  propriety  in 
those  jurisdictions  where  common  carriers, 
acting  as  such,  are  allowed  to  stipulate 
•gainst  the  consequences  of  their  neglect 
if  this  is  done  in  explicit  terms.  But  here, 
to  r^Kat,  we  are  entirely  out  ol  the  do- 
main governed  by  the  rule  of  public  policy 
affecting  common  carriers,  and  the  agree- 
ment must  be  talceu  according  to  its  actual 
Intent 

It  will  be  observed  that  the  limitation 
from  liability  was  to  apply  to  the  work, 
men  as  well  as  to  the  goods.  We  do  not 
need  to  Inqniro  as  to  the  effect  of  such  an 
exemption  in  the  case  of  a  workman  who 
had  not  aasented  to  it.  But  the  provisions 
as  to  the  worlrmen  tdirow  li^t  upon  the 
Intent  of  the  parties  with  respect  to  the 
property.  In  the  supplemental  contract 
both  men  and  supplies  were  grouped  in  one 
■tipalatian  for  immunity.  The  railway 
eompaoy,  however,  would  not  have  been 
liable  in  any  event  for  injuries  to  the  work- 
men save  in  ease  of  Diligence;  and  in 
bargaining  for  a  limitation  of  liability  as 
to  the  worlcmen,  they  evidently  had  negli- 
gence in  view.  The  word  "accident"  In  this 
^  eonneetion  was  manifestly  used  in  its  popu- 
tt  lar  sense,  and  not  as  limited  to  occurrences 
*  beyond  the'earrier's  control.  FurtJier,  it 
will  be  remembered  that  in  the  supplo- 
mental  contract,  free  haulage  was  given 
over  the  branch  line,  and  the  stipulation, 
tiierein  repeated,  was  certainly  to  protect 
the  carrier  from  a  liability,  in  the  case 
of  injury  to  the  workmen,  which  ottierwiae 
would  attach;  that  ia,  a  liability  for  neg- 

This  point  was  recognlied  by  the  court 
In  New  York  C.  R.  Co.  v.  Lockwood,  IT 
Wall.  3S7,  21  L.  ed.  627,  which  involved 
the  obligation  of  a  common  carrier.  The 
eon  tract  for  exemption  from  liability  was 
general,  but  it  related  to  a  drover  accom- 
panying his  cattle  (who,  notwithstanding 
that  be  had  a  pas*,  was  held  to  be  a  pas- 
senger for  hire),  as  well  as  to  the  eattle 
themselves ;  and  wiUi  respect  to  the  drover, 
tt  wta  assumed  in  the  course  of  the  opin- 


ion that  the  stipulation  included  bnmunlt; 
from  liability  for  the  company's  negligence. 
And  thus  the  oourt  was  brought  to  the  de- 
cision of  the  question  whether  a  common 
carrier  could  be  permitted  to  make  a  stip- 
ulation of  that  sort  The  court  said:  "It 
is  strenuously  insisted,  however,  that  as 
n^ligence  is  the  only  ground  of  liability 
in  the  carriage  of  passengers,  and  aa  tiie 
contract  is  absolute  in  its  terms,  it  mutt 
be  construed  to  embrace  negligenoe  as  welt 
as  accident,  the  former  In  reference  to  pas- 
sengers, and  both  in  reference  to  the  cattle 
carried  in  the  train.  As  this  argument 
seem*  plausible,  and  the  exclusion  of  a 
liability  embraced  In  the  terms  of  exemp- 
tion on  the  ground  that  it  could  not  have 
been  in  the  mind  of  the  parties  is  some- 
what arbitrary,  we  will  proceed  to  examine 
the  question  before  propounded;  namely, 
whether  common  carriers  may  excuse  them- 
liability  for  negligence."     (Id. 


pp.  a 


3.) 


The  question  as  to  the  fair  Interpreta- 
tion of  language  such  as  is  used  In  the 
present  case,  where  the  railroad  company 
is  acting  outside  the  pcrformani^e  of  ito 
duty  as  a  common  carrier,  was  coneidered 
by  the  circuit  court  of  appeals  in  the_ 
second  circuit  in  Long  v.  Lehigh  Valley* 
%  Ca  as  C.  C.  A.  364,  130  Fed.  870.  That- 
was  the  case  of  an  express  messenger  who 
was  injured  while  employed  as  such  in  aa 
express  ear  on  one  of  the  defendant's  trains, 
owing  to  the  negligence  of  the  defendant's 
employees.  His  contract  with  the  express 
company  contained  a  provision  that  he  as- 
sumed "all  risk  of  accidents  and  injuries" 
to  himself  "arising  out  of  such  employ- 
ment," and  that  he  released  the  express 
company  and  the  transportation  lines  on 
which  he  was  to  render  service  from  any 
claims  "arising  out  of  any  such  accidents 
or  injuries"  that  might  happen  to  him 
while  so  employed.  Circuit  Judge  Wallace 
in  delivering  the  opinion  of  the  court,  after 
referring  to  Baltimore  t  0.  S.  W.  R.  Co. 
V.  Voigt,  ITS  U.  a.  498,  44  L.  ed.  560,  20 
Sup.  Ct.  Bep.  389,  said:  "It  ie  said  tha,t 
the  contract  in  that  case  in  terma  Included 
among  the  risks  assumed  by  the  express 
messenger  accidents  and  injuries  occasioned 
by  negligence,  while  the  contract  here  does 
not;  and  it  is  urged  that,  in  the  absence 
of  such  a  stipulation,  the  contract  should 
be  construed  not  to  extend  to  that  class  of 
accidents  or  injuries.  Iliis  contention 
would  doubtless  be  sound  if  the  parties 
contracting  had  not  bpeu  treating  on  terms 
of  equality,  as  is  the  case  between  a  com- 
mon carrier  and  a  shipper  of  goods  or  k 
passenger.  But  when  this  is  not  tlie  case, 
and  no  rule  of  public  policy  forbids  a  eon- 
tract  by   which   one   of   the  parties   is  ex- 
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onenit«d  from  *iiy  riak  arising  from  n^U- 
Cence,  there  is  no  reason  why  the  ordinuy 
rale*  of  eona  traction  ahould  not  obtain, 
and  the  contract  be  given  effect  according 
to  the  intention  of  the  partial.  The  ob- 
•errationa  of  this  court  in  McConmek  v. 
Bhippy,  69  C.  C.  A.  688,  124  Fed.  46,  are 
appropriate:  There  ia  no  qveation  of  pub- 
lic policy  Involved  in  thia  contract,  &a  in 
the  case  of  a  common  carrier.  It  ia  well 
settled  that  the  partiea  in  suiA  a  cose  have 
the  right  to  provide  by  apt  language  aga.inBt 
liability  for  negligence.  .  .  .  The  clause 
must  be  interpreted  to  include  loss  through 
negllgcDce,  because  for  loaa  not  arising 
S  from  negligence  he  would  not  be  liable,' 
■  *  "So,  in  this  cas^  the  defendsjit,  being 
merely  a  private  carrier  In  reapect  to  the 
plaintiff,  owed  him  merely  the  duty  of  or- 
dinary care,  and  could  only  have  been  lia- 
ble to  bim  for  injuries  ariaing  from  neg- 
ligence, and  the  releaae  made  in  advance 
must  have  contemplated  accidents  and  in- 
juries of  that  character.  In  Bates  t.  Old 
Colony  R.  Co.  147  Masa.  aSS,  J7  N.  E.  833, 
the  agreement  between  the  eipresa  mesBen- 
ger  and  the  expresa  company  was  that  the 
former  'nill  assume  all  risk  and  [of]  acci- 
dents and  injuries  resulting  therefrom,  and 
will  hold  aaid  company  free  and  discharged 
from  all  claims  and  demands  in  any  way 
(rowing  out  of  any  injuries  received  by 
him  nhile  ao  riding.'  In  Hoamer  v.  Old 
Colony  R.  Co.  166  Maas.  606,  31  N.  E. 
652,  the  plaintiff  was  an  expressman,  and 
had  agreed  that,  In  consideration  of  the 
company's  allowing  him  to  ride  in  baggage 
ears  on  its  trains,  he  would  'aaaume  all 
risk  of  accidents  sjid  injuries  resulting 
therefrom,'  In  both  cases  the  langnage  of 
the  contract,  although  not  expressly  in- 
eluding  injuries  or  aecidenta  by  negligence, 
waa  construed  to  relieve  the  railroad  eom- 
pany  from  liability  for  injuriea  by  negli- 
gence. In  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Wallace,  30  L.RjL  161,  14  C.  C.  A.  267, 
S4  U.  S.  App.  6S9,  88  Fed.  SOS,  the  lan- 
guage of  the  contract  was  as  general  as  it 
ia  in  the  present  case,  and  the  railroad 
eompanv  was  exonerated  from  liability." 
(Id.   p.   367.) 

We  see  no  ground  whatever  for  the  eon- 
elusion  that  it  was  not  the  intention  of  the 
parties  to  give  the  railroad  company  im- 
munity from  negligence  in  the  case  of  the 
workmen,  and  in  view  of  the  proviaiona  and 
purpose  of  the  contract  it  cannot  be  held 
that  they  had  a  different  intention  with 
respect  to  the  camp  and  grading  outfit  and 
supplies.  When  they  agreed  that  all  move- 
ment of  this  property  at  less  Hua  tariff 
rates  should  be  at  the  risk  of  the  eon- 
■tructlon  company,  and  later,  in  the  supple- 
mental contract  that  the  railway  company 
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nnme  'no  obligation  or  risk"  In? 
of  damage  to  supplies,  we  think 
it  clear  that  they  meant  to  cover  the  en- 
tire transportation  risk,  with  respect  to 
this  property,  and  that  losses  such  as  oe> 
curred  in  this  case,  whether  or  not  attri- 
butable to  the  negligence  of  the  railway 
company,  were  within  the  stipulated  Im- 
munity. 

It  is  therefore  unnecessary  to  discusa  tiia 
assignments  of  error  which  are  baaed  upon 
the  ruling  of  the  court  with  respect  to  tbo 
submission  to  the  jury  of  the  question  of 
negligence.  Our  eonclusion  la  that,  upon 
the  factj  disclosed  at  the  trial,  the  rail- 
way company  was  entitled  to  a  direction 
of  a  verdict  in  its  favor,  and  tbe  judgment 
sustaining  the  recovery  of  the  eonstmo- 
tion  company  must  therefore  be  reversed. 

The  judgment  is  reversed  and  the  eaae 
remanded  to  the  Supreme  Court  of  the 
State  of  Arizona  aa  the  auceessor  of  the 
Territorial  Supreme  Court,  for  such  fur- 
ther proceedings  aa  may  not  be  inconsist- 
ent with  this  opinion. 


(m  u.  B.  III.) 
EOSCOB  LYLB,  Appt, 


Pi;buo  luuina  (i  81*)— Kntbt  oh  Oood- 

PiKD  Land— Tkbbpabs. 

A  homestead  right  cannot  be  Initiated  by 
an  entry  on  land  which  waa  then  in  th« 
poeaession  of  one  who  had  bought  from 
those  who,  having  acquired  tbe  property  Is 
good  faith  from  the  apparent  owner  of  the 
equitable  title,  bad  cultivated  tbe  land  and 
made  valuable  and  permanent  Improvements 
thereon,  since  auch  prior  poasessorv  title 
was  good  sgainst  all  except  the  United 
States,  and  the  so-ealled  entry  was  but  a 
naked,  unlawful  treapasa. 

[Ed.  NoU.— For  oUier  casei.  sea  PuLIlo  Land*. 
Cent  Dig.  il  Gl-Gl;    Dec  Dig.  |  tL-] 

[No.  187.] 

Argued  and  submitted  March  G,  1013.    De- 
cided April  7,   1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cii^ 
euit  to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Northern 
District  of  Iowa,  dismissing  tbe  bill  in  a 
snit  to  charge  the  holders  of  tbe  title  with 
a  trust  for  the  benefit  <d  complainant.    Af- 

See  same  esae  below,  100  C.  C.  A.  879, 17S 

Fed.  S09. 


>r  caaos  see  ma*  topic  ft  |  n 
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LYLE  T.  PATTERSON. 


?  Statement  by  Mr.  Justice  launar: 
•  -By  the  act  of  May  12,  1864  (13  Stat  at 
L.  72,  chap.  84),  Congreu  made  *  land  grant 
to  the  state  of  Iowa  to  aid  in  the  construe- 
tion  of  a,  railroad  from  Sioux  City  to  the 
Minnesota  lins, — a  diatance  of  about  80 
miles.  It  was  provided  that  the  road  should 
be  completed  within  ten  years,  but  that  as 
each  10  miles  was  completed,  a  patent  for 
one  hundred  sections  should  be  issued  by 
th«  Secretary  of  the  Interior  to  the  state, 
for  the  beneflt  of  the  company  building  the 
road-  In  ISSS  the  state  passed  an  act 
under  which  the  Sioux  City  &  St.  Paul  Rail' 
road  was  to  receive  the  benefit  of  the  con- 
greesional  land  grant  That  company  began 
construction  in  1872.  Several  10-mile  sec' 
tions  were  completed.  Patents  were  sccord- 
ingly  issued  to  the  state,  and  it,  in  turn, 
made  a  number  of  grants  to  the  railroad 
company.  But,  because  of  a  oontroversy  as 
to  what  had  been  earned,  the  state  of  Iowa 
refused  to  convey  to  the  railroad  company 
those  sections  which  contained  the  land  in- 
Tolved  in  this  controversy. 

This  particular  tract  was  sold  on  May  12, 
1887,  by  the  railroad  compnny  to  Pasco, 
who  bought  in  good  faith,  believing  that 
the  company  had  earned  the  right  to  receive 
a  title  thereto.  He  paid  part  of  the  pur- 
chase price,  promised  to  pay  the  balance  in 
ten  annual  instalments,  entered  into  pos- 
session, and  made  valuable  improvementn. 
In  1889  he  sold  his  interest  to  Patterson, 
who  agreed  to  pay  the  balance  of  the  pur- 
chase money  due  to  the  railroad.  Pattar- 
Mon,  by  himself  and  tenants,  remained  in 
poasMsion  until  January,  1901.  He  then 
■old  to  Smiths,  and  the  latter.  In  March, 
J90I,  conveyed  to  Thomas  Beacom.  In  May, 
1001,  the  appellant,  Lyie,  claiming  that  he 
••  had  a  homestead  right  in  the  premises, 
'  bronght'ths  present  suit  against  Patterson, 
Smiths,  and  Thomas  Beacom,  to  charge 
them  as  trustees  holding  title  for  his  use. 

On  the  trial  it  appeared  that  in  18T4,  SB 
miles  of  the  railroad  hod  been  constructed, 
after  which  the  eooipany  ceased  to  build. 
The  road  not  having  been  fully  constructed 
within  ten  years,  as  required  by  Congress 
in  the  act  of  IB64,  the  state  of  Iowa  refused 
to  issue  grants  for  land  claimed  by  the 
railroad  company,  and,  by  appropriate  leg- 
talation,  the  state  resumed  all  the  unearned 
land  and  relinquished  the  same  to  the  Unit- 
ad  States.  In  1883  the  government  filed 
in  the  circuit  court  a  bill  against  the 
Sioux  aty  k  St.  Paul  Railroad  Company, 
•aldng  the  court  to  quiet  the  title  of  the 
tTnlted  Statas  to  land  therein  described,  in- 
cluded in  which  was  the  quarter  section  sold. 
In  1S87,  to  Pasco.  That  suit  resulted  in  a 
4wrM  in  favor  of  the  United  SUtes.  It 
•S  8.  C— 81. 


was  affirmed  October  21,  189B   (ISO  U.  S. 
3G4,  40  L,  ed.  17B,  16  8up.  Ct  Rep.  IT). 

On  October  22, 1800,  the  day  foUowing  the 
decision  in  favor  of  the  government,  and  for 
the  purpose  of  initiating  a  homestead  right, 
James  Beacom  entered  upon  the  land,  and 
in  the  afternoon  of  the  same  day  LyIe  did 
likewise.  He  hauled  a  small  hut  upon  ths 
land,  did  a  little  plowing,  and  slept  on  the 
place  one  or  two  nights.  He  left,  intend- 
ing to  return,  but  was  prevented  from  doing 
so  by  James  Beacom,  who,  with  a  drawn 
pistol  and  threats  of  violence,  kept  him  from 
coming  on  the  land.  Subsequently,  Lyls 
did  re-enter  and  remained  until  he  wat 
again  forced  to  leave. 

On  November  18,  180fi,  shortly  after  the 
decision  that  the  land  did  not  belong  to 
the  railroad,  but  to  the  United  States,  no- 
tice was  given  by  the  Department  of  tha 
Interior  that  all  tlie  land  included  in  Uw 
decree  would  be  restored  to  the  publio  do- 
main and  be  subject  to  entry  ninety  days 
after  publication.  Those  having  rights  un- 
der the  act  of  1SS7  (24  Stat,  at  L.  fi67,  chap.  ^ 
376)  were  required  to  file  their  claims  g 
Vithin  ninety  days  following.  In  February  ■ 
and  again  in  Marob,  1896,  Lyle  made  his 
homestead  application,  tendering  the  neces- 
sary fees.  Similar  applications  were  made 
by  James  Beacom,  Hoffman,  and  others. 
Patterson  made  his  claim  under  ttie  act  o( 
1887.  It  was  rejected  on  the  ground  that 
after  the  passage  of  that  act  and  with  no- 
tice of  the  defective  title,  he  had  made  a 
new  contract  with  the  railroad  company  aa 
to  what  should  be  paid  him  in  the  pvent 
the  government  succeeded  in  the  suit,  Hoff- 
man was  held  to  be  entitled  to  the  patent. 
On  appeal,  that  decision  was  rereieed  by  tha 
Commissioner  of  tlie  lAod  Office,  who  ruled 
in  favor  of  James  Beacom.  On  a  further 
appeal  the  Secretary  of  the  Interior  held 
that  notbing  had  been  done  under  the  new 
contract  to  deprive  Patterson  of  the  priority 
given  to  good-faith  parchasera  under  Uw 
act  of  Maroh  3,  1887,  and  a  patent  was  ao- 
cordingly  issued  to  him  on  March  23,  1901. 
Thereupon  Lyle,  on  May  24,  IBOl,  brought 
this  bill  against  Patterson,  Smiths,  and 
Thomas  Beacom,  to  cancel  the  patent  or  to 
have  the  holders  of  the  legal  title  decreed 
to  hold  the  land  in  trust  for  him.  The  cir- 
cuit court  dismissed  the  bill,  and  the  d^ 
creo  was  affirmed  (100  C.  C.  A.  37S,  178 
Fed.  eOO)  by  the  circuit  court  of  appeals. 

Messrs.  Madison  B.  Davis  and  Alfred 
Piioy  for  appellant 

Messrs.  Geor|[e  O.  Soott,  William  Mtl- 
christ,  and  VV.  D.  Boiea  for  appellee*. 

Mr,  Jnstice  lamar,  alter  making  tha 
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foregoing  atatoiMnt,  dalirand  the  opioion 
of  tba  eouFti 

The  Bioux  Citj  4  St.  P&ul  Railroad, 
elaiming  to  htra  ekroed  the  land  under  the 
»ct  of  ]Sfl4  (13  Stat,  at  L.  78,  chap.  84), 
S  lold  a  quarter  BectEon  in  18S7,  to  Puco, 
?who*bought  in  good  faith,  believing  that 
the  company  was  entitled  to  a  grant  from 
the  state.  He  conTeyed  hit  interest  to  Pat- 
terson, nho,  pending  the  litigation  between 
the  United  States  and  the  railroad  com- 
pany, in  reference  to  the  land,  made  a  con- 
tract ai  to  the  amount  to  be  paid  him  in 
tba  (Trent  the  company  loet  the  suit.  The 
goTenunent  prevailed,  and  the  land  being 
specially  valuable  becauie  of  Ita  having 
been  mltivated  and  improved,  there  -was 
a  race  to  acquire  the  pre-emption  right, 
Lyie  and  others,  cUiming  to  have  entered 
into  possession,  made  applieatione  for  a 
homestead.  Patterson,  relying  on  the  rlghta 
of  a  good-faltb  purchaRcr  nnder  the  act  of 
Uareh  S,  1687,  filed  his  claim.  After 
lengthy  contest  in  the  Land  Department 
he  received  a  patent.  Lyie  insietB  that  the 
action  of  the  Secretary  of  the  Interior  was 
based  upon  a  misconetruetion  of  the  law, 
and  that  Patterson  and  bis  assignee  should 
be  decreed  to  hold  the  title  in  trust  for 
I^le  as  the  first  entryman. 

In  the  lengthy  briefs  filed  in  this  court 
various  arguments  are  presented  to  show 
that  the  benefit  of  the  act  of  March  S,  188T 
(24  SUt  at  L.  6G7,  chap.  37S),  was  confined 
to  those  who  bought  before  tfaat  date,  and 
that  Pattarson'a  subsequent  contract  tvitb 
the  railroad  company  deprived  him  of  the 
priority  he  otherwise  might  have  had.  It 
is  not  necessary  to  consider  these  oontan- 
tions,  for  even  If  they  were  sound,  it  could 
not  avail  Lyie  in  the  present  suit,  since  he 
can  only  recover  on  the  strength  of  his 
equity,  and  not  on  the  defects  in  defend- 
ant's title. 

When,  on  October  S2,  1806,  he  made  the 
■o-caUed  entry  and  settlement,  the  quarter 
section  was  not  an  open  and  unoccupied 
part  of  the  public  domain,  but  in  the  pos- 
session of  Thomas  Beacom,  who  had  bought 
from  those  who,  having  acquired  the  prop- 
erty in  good  faith,  cultivated  the  land  and 
made  valuable  and  permtuient  improve- 
menta  thereon.  This  prior  possessory  title 
Swas  good  as  against  all  except  the  United 
•  States,  and  Lyle's  entry  was* a  trespass 
which  neither  gave  nor  initiated  any  right 
in  the  property.  The  fact  that  by  the 
threata  and  violence  of  another  trespasaer, 
he  was  preventad  from  continuing  his  forci- 
ble entry  and  detainer,  deprived  him  of  no 
right  in  the  land,  though  it  does  illustrate 
what  would  be  tha  result  if  possession  se- 


cured by  violence  and  maintained  with  force 
and  arms  could  tumlah  the  basis  of  a  right 
enforceable  In  law. 

Such  a  claim,  originating  in  trespass, 
cannot  be  recognised;  for  "to  create  a  right 
of  pre-emption  there  must  be  settlement,  in- 
habitation, and  Improvement  by  the  pre- 
emptor, — conditions  which  cannot  be  met 
vhen  land  is  in  the  possession  of  another." 
Hosmer  v.  Wallace,  97  U.  S.  679,  24  L.  ed. 
1131.  This  is  equally  true  of  the  initia- 
tion of  a  homestead  right  by  settlement.  Tlie 
land  here  had  been  cultivated  and  improved 
by  those  who  were  in  poeseseion  under  a 
purchase  from  the  railroad,  the  apparent 
owner  of  the  equitable  titla  Lyk's  entry, 
though  made  under  a  pretenae  of  effecting 
a  homesUad  settlement,  was  bnt  a  naked  . 
unlawful  trespass  which  could  not  initiata 
a  right  Atherton  v.  Fowler,  98  U.  S.  81^ 
24  L.  ed.  733;  Swanson  v.  Sears,  224  U.  3. 
182,  56  L.  ed.  724,  32  Sup.  Ct.  Bep.  465. 
He  therefore  had  no  standing  in  court,  and 
the  bill  was   properly  dismissed. 

Decree  affirmed. 


W  U,  S.  tt5.j 
JUAM  PICO,  PIff.  in  Err, 


UNITED  STATES. 


1.  The  absence  of  a  specific  intent  to  kiU 
on  the  part  of  a  person  who,  having  himself 
ordered  another  to  be  bound,  conaciously 
and  intentionally  and  repeatedly  beat  him 
with  an  instrument  likely  to  produce  death, 
does  not  prevent  a  conviction  under  P.  L 
Pen.  Code,  art.  403,  of  mtirder  nitb  treach- 
ery, which  is  declared  by  art.  10,  S  2,  ta 
exist  "when  the  offender  commita  any  of 
the  crimes  against  the  person,  employing 
means,  methods,  or  forms  in  the  executioa 
thereof  which  tend  directly  and  specially  to 
insure  ita  execution  without  risk  to  him- 
self arising  from  the  defense  which  the  of- 
fended party  might  malte,"  but  effect  may 
be  given  to  the  absence  of  such  intent  by  a 
~  itigation  of  the  puniahment. 

Ed.  Note,— For  oCber  cases,  see  Homlclfle. 
Cent.  Dig.  I  It :    Dec.  Dlx,  1  S.*] 

BoHiciDK  a  326*>— Objkctioit  Not  Baib- 
KD  Below— CaiuiNaL  Cduflaiht. 

2.  The  objection  that  a  complaint  char* 
ing  murder  with  treachery,  contrary  to  P. 

Fen.  Code,  art.  403,  by  killing  a  bound 
and  defenseless  person,  is  defective  in  fail- 
ing to  allege  that  the  victim  had  been  tk4 
for  the  purpose  of  making  defense  impot- 
"'ble,  so  that  he  might  be  killed  without 
sk  to  the  accused,  comes  too  late  when 
)t  made  in  the  supreme  court  of  the  Philip- 
pine Islands,  nor  In  tbs  trial  eourt,  when 
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PICO  T.  UHHED  BTATE& 


unendaieiiti  eovM  hire  bean  mtde  U  n 

[Bd.    Note.— For   othar   etan,    n*   Hamlctd*. 
CuiL  Die.  I  «■;    IMo.  Die  I  MB.*] 

[No.  319.] 

Argued  Febrnar;  8S  and  26,  1013.    Decided 
April  7,  1913. 

IN  EBSOR  t«  the  Snpreme  Court  of  tha 
Philippine  Islands  to  review  a  judgment 
wbieh  modified  the  sentence  imposed  by  tlie 
Court  of  First  Izutance  of  the  Province  ol 
leabels  upon  a  conviction  ol  murder  with 
treacberj,  ftnd  affirmed  the  Judgment  u 
modi  fled.      Affirmed. 

See  lame  eaae  below,  15  Philippine,  S4(>. 

The  facte  are  elated  in  the  opinion. 

Ur.  Clement  Ii.  Bour£  for  plaintiff  In 


•    *Mr.  JuiUea  Tjamar  delivered  the  opinion 
ol  the  eoQit: 

Juan  Pico,  claiming  the  right  at  patrol 
to  arreet  euspicious  peraoni  in  the  Hacienda 
of  MalunO,  within  the  municipality  of 
Hagan,  province  of  laabela,  Philippine  Ib- 
landa,  on  March  1,  1900,  entered  the  house 
of  Engenio  Castellan  es  in  the  nighttii 
and  inquired  if  there  waa  Rayone  else 
the  premisee.  He  was  told  that  there  i 
n  Chinaman  asleep  in  the  next  room,  a 
going  there  with  aeveral  attendant!, 
dered  him  to  get  up.  Receiving  no  ansa 
Pico  Btrucli  him  with  a  gun.  Hie  Chinaman 
aioee  and  seized  the  gun  as  Pico  again  at- 
tempted to  strike  him.  After  some  alter- 
cation, he  waa  overpowered,  and  Pico  or- 
^  dered  his  attendant!  to  bind  bim.  This  they 
Sdid,  putting  a  rape  around  bis  neck,  tying 
■  bis  arms  behind'his  back,  and,  in  this  con- 
dition, he  was  ordered  out  of  the  houae  for 
the  purpose  or  being  tektn  to  the  nearby 
Hacienda,  of  which  Pico  was  manager. 
Whether  through  unwillingness  or  physical 
inability  resulting  from  the  blow  previously 
inflict«d,  docs  not  clearly  appear,  but  the 
Chinaman  refused  to  walk,  and  Pico  again 
■tmek  him  several  times  with  the  gun. 
Partfy  dragged  and  partly  carried,  the 
Chinaman  was  in  a  state  of  collapse  when 
he  reached  the  Racienda,  where,  a  few 
hours  later,  he  died.  The  next  morning 
at  8  o'clock  he  was  buried, — a  medical  em- 
ployee on  the  estate  giving  a  certificate  that 
he  had  died  of  heart  failure.  Tbe  suspicion 
of  the  authorities  having  been  aroused,  the 
body  was  disinterred;  and,  as  it  exhibited 
signs  of  eiternftl  violence,  Pico  and  two  of 
his  attendants  were  arrested,  Pico  being 
charged  "with  the  crime  of  murder,  with 
the    qualifying    circumstances    of    alevosia 


(treachery),  as  defined  and  penalised  in 
article  403  of  the  Penal  Code,!  in  that 
...  he  feloniously  ordered  his  two  sarr- 
anta  to  seiM  and  tie  the  Chinaman,  Qo- 
Siengco,  and  thus  tied  and  unable  to 
defend  himself,  the  said  Pico,  with  the  In- 
tention of  killing  the  said  Chinaman,  stnidc 
him  several  blows  with  a  shotgun,  as  the 
result  of  which  blows  the  Chinaman  subao-_ 
quently  died."  9 

•The  evidence  for  the  government  was  dl-" 
rect  and  positive,  and  left  no  reasDnabla 
doubt  Bs  to  the  guilt  of  the  defendant,  un- 
less the  witnesses  for  the  proeecution  were 
unworthy  of  belief.  Their  credibility, 
though  attacked,  was  sustained  by  the  trial 
judge,  who  found  the  defendant  guilty  and 
sentenced  him  to  eadena  temporal,  to  be 
confined  in  the  Bilihid  Prison  for  the  term 
of  bis  natural  life,  with  accessories  named 
in  art.  64  of  the  Code,  and  to  pay  the  heirs 
of  the  Chinaman  1,000  pesos.  A  motion  for 
a  new  trial  was  overruled,  and  on  appeal 
the  supreme  court  stated  that  only  a  ques- 
tion of  fact  was  involved,  and  that  the  tea- 
timony  for  the  government,  being  direct 
and  without  elementa  of  untruth,  fully  sup- 
ported the  findings  of  the  trial  court: 

"We  have  only  one  ariticism  of  the  judg- 
ment below.  Wa  are  convinced  that  the 
court,  in  imposing  the  penalty,  should  have 
taken  into  consideration  in  favor  of  the  ac- 
cused the  extenuating  circumstance  de- 
scribed in  art.  0,  subdiv.  3,  of  the  Penal 
Code,  namely,  that  'the  delinquent  had  no 
intention  of  committing  so  grave  aa  injury 
as  that  which  he  inflicted.'  There  not  hav- 
ing been  present  any  aggravating  eircnm> 
stance,  the  penalty  should  have  been  imposed 
in  iU  minimum  d^ree."  [16  Philippine, 
640.] 

1.  It  is  claimed  that  thii  flnding  was  In 
legal  effect  an  acquittal;  and  several  deci* 
sione  of  the  Supreme  Court  of  Spain  are 
cited  to   support   the   argument  that  there 

fArt.  403.  The  crime  of  murder  is  com* 
mitted  by  any  person  who,  not  falling  with- 
in the  terms  of  the  next  preceding  article 
[relating  to  parricide},  shall  kill  another 
under  any  of  the  following  circumstances: 

1.  With  alevosia. 

2.  For  a  price  or  promise  of  reward. 

3.  B^  means  of  inundation,  fire,  or  poison. 

4.  With  evident  premeditation. 


fended  party. 

Art.  10,  V  2.  There  is  treachery  (alevoaia) 
when  the  offender  eommita  any  of  the  crimes 
against  the  person,  employing  means,  meth- 
ods, or  forms  in  the  execution  thereof  which 
tend  directly  and  specially  to  insure  its 
execution  without  risk  to  himself  arising 
from  the  defense  which  the  offended  paitj 
might  make. 
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eon  b«  no  "murder  with  klevosia"  unleM 
Uwre  WM  •  apecifie  intent  to  kill  the  pei^ 
•on  bcnuid.  We  cannot  •»  ewutrue  the 
Philippine  Code.  Under  it  the  killing  of  a 
human  being  ii  parricide,  murder,  or  homi- 
cide, depending,  not  alna7B  on  the  intent, 
but  upon  the  relation  of  the  partiee  and  the 
circumstances  under  which  and  the  means 
\rj  which  life  was  taken.  On  the  trial  of 
a  charge  of  "murder  with  premeditalJon," 

?'*  there  might  he  call  for  proof  of  a  epecIQc 
intent,  but  even  then  that  could  usually'be 
established  only  by  external  circumstances 
capable  of  proof.  But  in  the  cam  of  mur- 
der with  cruelty  or  with  alevosia,  the  in- 
tent would  be  immaterial,  although  the  aa- 
eused  might  claim  that  he  thought  that  the 
cruelty  would  not  cause  death,  or  that  the 
beating  would  punish,  and  not  destroy,  the 
person  who  waa  bound.  Under  the  Penal 
Code  of  the  Philippines,  aa  at  common  law, 
men  are  presumed  to  Intend  the  natural 
eoneequences  of  their  act,  and  cannot  es- 
cape punishment  for  taking  life  on  the 
claim  that  they  had  not  intended  or  ex- 
pected that  such  coneequence  would  reanlt 
from  what  they  purposely  did. 

In  this  case  Pico  was  not  charged  with 
"murder  with  evident  premeditation."  As 
the  Chinaman  was,  at  the  time,  bound  and 
defenseless,  Pico  was  guilty  of  "murder 
with  the  aggravating  circumstances  of  alevo- 
sia,"  pnnishable  by  the  minimum,  medium, 
or  masimnm  penalty,  depending  on  the  pres- 
enoe  or  absence  of  mitigating  or  aggravating 
circumstances,  as  delined  by  the  Code,t 
which  permitted  effect  to  be  given  to  the 
abeence  of  a  specific  intent  by  a  mitigation 
of  the  punishment.  This  we  understand  to 
be  the  effect  of  the  decision  of  the  supreme 
court  of  the  Philippine  Islands,  and  not,  as 
elaimed,  an  acquittal  of  the  charge  on  which 
Pico  was  tried.  United  States  t.  Brobet, 
U  Philippine,  310;  United  States  t.  Can- 
delaria,  2  Philippine,  101. 

The  decisions  cited  by  plaintiff  in  error 
do  not  require  a  reversal,  for  none  of  them 
relate  to  a  case  like  this,  where  the  ac- 
cused, having  himself  ordered  his  victim  to 
be  bound,  consciously,  intentionally,  and 
repeatedly  beat  him  with  an  instrument 
likely  to  produce  death. 

2.  n  was   also   contended   that  the   com- 

S  plaint  was  defective  in  failing  to  allege  that 

"the  Chinaman  had  been  tiedVor  the  purpose 

of  making  defense  impossible,  and  so  that 

he  might  be  killed  without  risk  to  the  ac- 


tArt.  78.  A^ravating  circuuintancea 
which,  in  themselves,  constitute  a  crime  spe- 
cially punishable  by  law,  or  which  are  in- 
eluded  by  the  law  in  deflning  a  crime  and 
prescribing  the  penalty  therefor,  shall  not 
M  taken  into  account  for  the  purpose  of  in- 
creasing the  penalty. 


eased.  This  objection  eomes  too  late.  It 
was  not  made  in  the  eupreme  court  nor  in 
the  trial  court,  where  amendments  could 
have  been  made  even  if  necessary  under  the 
liberal  system  of  criminal  pleading  au- 
thorized by  §3  S,  8,  0,  and  10  of  the  Appen- 
dix  to  the  Penal  Code  of  the  Philippine  !•• 

3.  Pico  WSJ  sentenced  by  the  supreme 
court  to  seventeen  years,  four  months,  and 
1  day  of  cadena  temporal,  to  the  accessoriel 
provided  by  law,  and  to  indemnify  the  heirs 
of  the  deceased  by  the  pigment  of  1,000 
peeoB.  In  the  record  there  is  an  assign* 
ment  of  error  that  this  wai  cruel  and  un> 
usual  punishment  (Weems  v.  United  States, 
217  U.  S.  349,  54  L.  ed.  703,  30  Sup.  Ct.  Rep. 
S44,  IB  Ann.  Cas.  706);  but  on  the  argu- 
ment the  contention  waa  abandoned  in  open 
court,  and  the  point  will  therefore  not  btt 
considered.  In  other  assignmenta  com- 
plaint was  made  that  Pico  waa  deprived  (d 
bis  liberty  without  due  process  of  law,-^ 
because  the  evidence  waa  insufficient  to 
prove  beyond  a  reasonable  doubt  that  tha 
Chinaman  died  as  a  result  of  tb«  blows  in- 
flicted by  Pico;  because  the  supreme  court 
refused  to  pass  upon  the  credibility  of  wit- 
nesses in  the  trial  court;  because  he  wb< 
refused  a  new  trial  on  the  ground  of  newly 
discovered  evidence;  and  because  one  of  the 
witnesses  admitted  to  have  given  false  tee- 
timony.  We  And  no  error  of  law.  The  evi- 
dence fully  sustained  the  conviction,  and 
the  judgment  is  affirmed. 

(na  U.  8.  BM.) 
J,  M.  HEBERT,  B,  C.  Hebert,  M,  S.  Ham- 
shjre,  L.  Hamehire,  J.  A.  Bordages,  and 
J.  E.  Broussard,  Appta., 


Bankbcptgt  {{  1.38*)-<k)KnjoTiito  Stat* 

AND    li'EDESAI.    JDBIBDICTIOK  —  PHYSICAI. 
POGSKSStOH. 

1.  The  physical  possession  of  a  crop,  flrrt 
by  the  bankrupts  and  later  by  the  trustee, 
brought  the  property  within  the  exclusive 
jurisdiction  of  the  bankruptcy  court  to  ad- 
minister it  as  assets  of  the  estate,  and  audi 
jurisdiction  waa  not  leaaened  because  the 
trustee,  after  gathering  the  crop,  delivered 
it  into  the  possession  of  persons  claiming 
to  have  acquired  title  prior  to  the  bank- 
ruptcy proceedings. 

[Sd.  Note.— For  other  oases,  *b«  Bukrupter, 
Cent.  Dls.  U  I3S-2M,  2M-2W;  Dec.  Dl|.  |  US.*] 
Banebuftci   <|   288*)— FiNDiNO  IH   Bmi- 

UART  Pboceedino  —  COHCLITaiVKnEM  — 

Collates  A.I.  Attack. 

2.  A  finding  in  a  summary  proceeding  u 
a  court  of  bankruptcy  thai  the  trustee  had 
received  aa  such  certain  property  as  assets 
of    the    bankrupt    estate     was    conclusive 
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agaiiut  bim,  uid  not  aabJMt  to  collateral 
attack  b;  tbird  peraons. 

[Bd.  Note.— ITar  otbvr  cue*.  HC 
Out.  Dig.  I  UT:  Dec.  DlB.  I  US.*] 
BAREBDPTCT    (I    296')— CONTLICTINCl    JD- 

BIBDICTION— FOWKB    OT    STATE    COUBT. 

3.  A  trustee  in  bankruptcj,  who  baa  been 
elwrged  b^  the  buikruptey  court  in  a  sum- 
mary proceeding  with  the  value  of  certain 

Eroperty  which  that  court  found  bad  come 
■to  hiB  poiseiaiOD  as  an  asset  of  the  bank- 
rupt estate,  and  had  been  improperly  de- 
livered by  him  to  a  liim  of  which  he  woa 
a  member,  may  be  CDjoined  by  a  state  court, 
at  the  instance  of  the  other  partners,  from 
using  the  partnerahip  assets  to  satisfy  the 
judgment  against  himself. 

[Ed.  Kott. — For  othir  naaea,  see  BuifeniDtCT, 
Out  Dig.  I  114 :    Dae  Dls.  1  SM.>] 

Bankbttftct  li  296*)~CoBFLicTiHO  Jtr- 
RiSDicTioN— PoWEB  or  Statb  Couet. 

4.  A  state  court,  as  an  incident  of  its 
Jurisdiction  to  enjoin  a  trustee  in  bank- 
ruptcy from  using  the  assets  of  tbe  ^rm 
of  which  be  was  a  member  to  satisfy  a  judg- 
ment of  a  court  of  bankruptcy,  charging 
him  with  the  value  of  property  which  came 
into  his  hands  a«  trustee,  and  which  be  is 
found  to  have  improperly  delivered  to  his 
flrm,  may  determine  the  liability  of  hie  suc- 
cessor as  trustee,  who  received  the  money 
of  the  Drm  with  notice  that  it  bad  been 
taken  in  violation  of  that  injunction,  his 
repreientative  capacity  not  exempting  him 
from  liability  for  wrongfully  receiving  or  re- 
taining funds  thus  tortiously  paid,  since 
they  did  not  become  a  part  of  tbe  rea  within 
the    exclusive    control    of    tbe    bankruptcy 

{Bd.  Nota.— For  other  cases,  see  BaskmptCT. 
Cmt.  Dig.  I  <U :   Dm.  Otg.  |  W.*l 
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APPEAL  from  the  United  States  Grcuit 
Conrt  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  aOirmed  a  decree 
of  tbe  District  Court  (or  the  Eastern  Dis- 
trict of  Texaa,  enjoining  the  prosecution  of 
an  action  in  a  atate  court.  Reversed  and  re- 
manded for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  D.  IilpBcomb  and  Frederick 
S.  Tyler  for  appellHnta. 

Messrs.  Horace  Chilton  and  U.  F.  Short 
for  appellees. 

T   *Ur.  Justice  Itfunar  delivered  the  opinion 
of  the  court: 

Thia  conflict  of  jurisdiotiou  between  state 
eourt  and  bankrupt  court,  with  Injunc- 
tion and  counter  injunction,  grew  out  of  a , 
controversy  aa  to  who  was  in  possession  of 
ft  crop  of  rice  when  Moore  &  Bridgeman, 
who  had  planted  it,  fllcd  their  petition  on  , 
July  10,  I90S,  to  be  adjudged  bankrupts. 


If  tha  ricB  was  then  in  their  p 
bankrupt  court  had  jurisdiction  to  admin- 
ister it  as  assets  of  tbe  estate,  and  to  de- 
termine all  claims  to  the  property.  Bab- 
bitt V.  Dutcher,  210  U.  8.  102,  G4  L.  ed. 
402,  30  Sup.  Ct  Rep.  372,  17  Ann.  Gas.  869; 
Bryan  v.  Bernheimer,  181  U.  8.  388,  «S  L, 
ed.  814,  ei  Sup.  Ct.  Rep.  557;  Bardes  v. 
First  Nat  Bank,  178  U.  B.  624,  44  L.  ed. 
1175,  £0  Sup,  Ct.  Rep.  1000. 

The  firm  of  Beaumont  Mills  claimed,  how- 
ever, that  for  value  and  in  good  faith,  tbey 
had  acquired  the  title  and  possession  of 
tbe  rice  on  June  15,  IBOB,  thirty  days  be- 
fore tlie  petition  in  bankruptcy  was  Sled;  S 
that  the;^  had* employed  Moore  &  Bridge-* 
man  to  harvest  and  deliver  it,  and  that  Le- 
Blanc,  who  was  soon  thereafter  elected  trtis- 
tee,  used  labor,  teams,  and  machinery  of  the 
bankrupts  in  barvesttng  and  threshing  the 
crop.  The  Beaumont  Mills  paid  him,  aa 
trustee,  for  these  services  and  for  hauling 
and  delivering  tbe  rice  to  them  at  their 
warehouse.  This  they  claim  did  not  affect 
the  jurisdiction  of  the  state  court  of  any 
controversy   aa  to  tbe   ownership  and   poo- 

ssion  of  tbe  crop. 

Creditors  of  the  bankrupts,  on  tbe  otlier 
hand,  denied  tbe  title  of  the  Beaumont 
Mills,  insisting  that  the  crop  belonged  to 
Moore  &  Bridgcman,  and  that  tbe  deliver; 
by  LeBIanc,  trustee,  was  a  conversion  to  his 
use  and  that  of  tbe  Beaumont  Mills, 
of  which  firm  he  was  a  member.  These  cred- 
itors thereupon  instituted  summary  pro- 
ceedings in  the  bankrupt  court  to  chargs 
him  with  its  value.  On  that  hearing  two 
members  of  the  firm  of  Beaumont  Milli 
sworn  and  testified  as  witnesses  in  bis 
behalf.  Tbe  district  court  found  in  favor 
of  the  creditors,  and  on  December  IT,  1907, 
entered  an  order  reciting  that  tlie  rice  was 
the  property  of  Moore  ft  Bridgeman;  that 
me  into  the  posaession  of  LeBlane,  as 
trustee;  that  he  improperly  delivered  it 
to  the  Beaumont  Mills,  and  was  chargeable 
with  $11,SS1,  its  value.  The  court  there- 
upon directed  that  he  pa;  that  sum  into 
the  registry  of  the  court  within  ten  days. 
That  judgment  was  affirmed  (02  C.  C.  A. 
2S5,  180  Fed.  689). 

LeBIanc  was  without  funds  with  which 
to  comply  with  this  order,  and  claimed  that, 
under  the  circumstaucea,  he  had  tbe  right 
to  withdraw  tIl,S51~the  value  of  the  rice 
—from  the  funds  of  the  Beaumont  Mills, 
and  deposit  it  in  the  registry  of  the  court. 
The  otber  members  of  the  firm  resisted 
this  claim  and  accordingly  instituted  pro- 
ceedings against  him  in  the  state  court  to 
prevent  his  carrying  his  threat  into  execn* 
tion.  On  March,  1909,  a  temporary  in-  ^ 
junction  was  issued,  restraining  bim  from  S 
withdrawing*partnership  assets  for  the  pur- 
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poM  of  [M^rtiV  ^<  moiMij  into  the  bankrupt 
court 

Tbe  enditora  of  Moore  A  Bridgemui  con- 
tended that  they  were  not  conceraed  with 
the  auit  betwen  the  p&rtnen,  or  the  eource 
trom  which  LeBlane  secured  the  mcmey  to 
pay  the  judgment  rendered  ageinst  him  on 
December  IT,  1807.  They  therefore  pressed 
for  k  oompliaoce  with  that  order,  and  to 
avoid  attachment  tor  contempt,  lieBlanc, 
in  disobedience  of  the  injunction,  drew  SIl,- 
flGl  from  the  baulc  account  of  the  Beaumont 
Uilla,  paid  the  firm's  money  to  the  clerk  of 
the  bankrupt  court,  who  deposited  it  with 
the  Oulf  Bank  ajid  Crawford,  elected  to  sue- 
ceed  LeBIane  aa  truetee  of  Moore  i.  Bridge- 

Ttke  Beaumont  Mills  at  onoe  filed  a  sup- 
plemental petition  in  the  state  court,  mak- 
ing the  benk  and  Crawford,  truatee,  de- 
fendants, and  praying  Judgment  against 
both  of  them  for  the  partnerehip  money  in 
their  hands,  and  for  other  and  further  relief. 
Craw/ord,  In  turn.  Immediately  brought  this 
Mil,  In  the  bankrupt  court,  to  enjoin  the 
Beaumont  Mills  from  prosecuting  their  suit 
against  him  in  tbe  state  court.  He  insisted 
that  the  bankrupt  court  had  Jurisdiction 
of  the  fM  and  was,  alon^  authorized  to  de- 
termine bis  right  to  retain  the  |11,0S1  paid 
'OTer  to  him  as  tmatee.  He  contended  also 
that  Uie  order  of  December  IT,  lOOT,  in  the 
anmmary  proceedings,  wee  not  only  eonclu- 
•iTB  that  tbe  bankrupt  court  had  Jurisdic- 
tion of  the  res,  but  he  also  Insisted  that, 
as  the  Beaumont  Mills  had  taken  part  in 
that  litigation,  they  were  bound  by  the  find- 
ing that  tbe  crop  belonged  to  Moore  & 
Bridgeman.  A  decree  was  rendered  in 
Crawford's  favor  by  the  district  court.  It 
waa  affirmed  by  the  eourt  of  appeals,  and  is 
brought  here  by  the  Beaumont  Mills  for 

Crawford's  contention  must,  in  part,  be 
austained.  For  whatever  may  have  been 
the  Iqpil  or  equitable  rights  of  tbe  Beau- 
mont  Mills  under  their  oontrscts  with  Moore 
S&  Bridgeman,  and  under  the  bill  of  sale 
•  of  June  15,  190(1,  it*still  appears  that,  first, 
Moore  k  Bridgeman,  and,  later,  LeBlanc, 
as  trustee,  engaged  in  gathering,  threshing, 
hauling,  end  delivering  the  rice.  Iliis  phy- 
sical posaesaion,  under  tbe  decision  in  Mur- 
phy V.  John  Hofman  Co.  £11  U.  S.  562,  S3 
L.  ed.  32T,  20  Sup.  Ct.  Rep.  164,  and  cases 
cited,  gave  the  bankrupt  court  control  of 
the  ree,  and  authority  to  administer  it 
along  with  all  other  property  In  their  pby- 
eleal  possession  when  their  petition  waa 
filed.  That  petition  operated  as  an  attach- 
ment, and  brought  the  rice  Into  the  custody 
of  the  bankrupt  court. 

"Where  property  was  in  the  poaseasion 
of  the  banlunipt  at  the  time  of  the  appoint- 


OoT.  Tm^ 

tbe  bankruptcy 
court    had    jurisdiction   to    determine    the 

Utle  to  it  [5Q9].  .  .  .  When  the  court 
of  bankrupbry,  through  tbe  act  of  its  oQl- 
cers,  such  as  referees,  receivers,  or  trustees, 
haa  taken  poaseasion  of  the  res  ...  it 
has  ancillary  Juriadiction  to  hear  and  deter- 
mine the  adverse  claims  of  strangers  to  it, 
and  that  its  possession  cannot  be  disturbed 
by  the  process  of  another  court."  Murphy 
V.  John  Hofman  Co.  211  U.  S.  682,  DOB,  6T0, 
53  L.  ed.  327,  330,  331,  29  Sup.  Ct.  Bep.  ISl, 
and  authorities.  Nor  was  this  jurisdiction 
lessened  because  LeBlanc,  trustee,  after 
gathering  the  crop,  delivered  the  rice  into 
the  possession  of  Beaumont  Uills  at  their 
warehouse.  "The  court  bed  posBeesion  of 
the  property  and  jurisdiction  to  hear  and 
determine  the  interests  of  those  claiming  a 
lien  therein  oi  ownership  thereof.  .  .  . 
This  jurisdiction  can  [not]  tie  ousted  by 
a  surrender  of  the  property  Iiy  the  receiver, 
without  authority  of  the  court."  Whitney 
V.  Wenman,  198  U.  S.  553,  49  L.  ed.  1161,  2a 
Sup.  Ct  Rep.  TT8. 

Under  these  decisions  tbe  physical  poa- 
seesion  of  the  crop  brought  the  property 
within  the  exclusive  jurisdiction  of  tbe 
bankrupt  court  The  flnding  in  tbe  enm- 
mary  proceeding  that  LeBlanc  bed  received 
possession,  ss  trustee,  waa  conclusive  against 
him,  and  was  not  subject  to  collateral  at- 
tack by  third  persons.  Noble  v.  Union 
Pacific  Logging  Co.  14T  U.  S.  1T3,  174,  37 
L.  ed.  123,  127,  13  Sup.  Ct  Kep.  STI,  and 
cases  cited.  | 

'But  that  decision  was  not  entered  in  a* 
suit,  in  its  nature  plenary,  to  try  Utle,  and 
was  not  binding  upon  the  Beaumont  Uill^ 
even  though  two  members  of  tbe  firm  testi- 
fied as  witnessee.  It  waa  an  order  in  bank- 
ruptcy finding  that  LeBlanc,  having  been 
in  poaseasion  of  the  property  as  trustee,  waa 
accountable  for  ita  value.  But  It  did  not 
determine  what  was  to  be  done  with  the 
rice,  or  who  owned  it,  or  whether  tbe  Beau- 
mont Mills  had  a  title  thereto  or  a  lien 
thereon.  All  theee  mattera  were  left  open 
for  adjudication  by  the  banicrupt  court 
when  plenary  suits  were  Sled  by  any  person 
having  a  claim  to  tbe  property.  Or,  since 
the  rice  had  been  withdrawn  from  the  cus- 
tody of  that  court  the  truatee  could  inati- 
tute  therein  a  suit  for  tbe  rice  or  its  pro- 
ceeds. He  would  hold  tlie  same  when 
recovered  for  the  benefit  of  wboaoever  might 
be  determined  to  be  entitled  thereto  In  whole 

None  of  theee  lasuee  could  he  settled  by 
LeBlanc.  The  fact  that  he  was  trustee,  and 
at  the  same  time  a  member  of  the  firm  of 
Beaumont  Milla,  did  not  give  him  the  right 
to  use  partnership  assets  of  any  sort  tor  the 
purpose  of  satisfying  the  Judgment  rendered 
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Kgaimt  binMlf,  and  bf  ft  wrongful  eonver- 
lion  of  firm  money  rectify  wbit  htd  been 
beld  to  be  ft  wrongfnl  conversion  of  the 
bftnkrupt'a  riee.  Tbere  is  no  claim  tbat  the 
911,061  had  been  earmarked,  or  had  been 
■et  ftpart  a*  a  specific  fund  to  represent  that 
property,  or  that  wbftt  LeBUnc  delivered 
to  Crawford  waa  the  lame  money  that  had 
been  reeeived  from  the  lale  of  the  rice  two 
je*it  before.  On  the  contrarj,  Crawford, 
In  bta  bill,  insists  tbat  the  Beaumont  Mills 
*Mill  have  the  rice  or  its  proceeds,"  and  the 
answer  of  the  Beaumont  Mllla  avers  tiiat 
tbe  m(»ief  was  cheeked  out  by  LeBlanc  from 
the  flrm'i  banic  account  and  deposited  with 
Crawford. 

Tbat  being  ao,  LeBlane  was  not  authoriied 
to  drftw  out  this  partnership  money  and  hand 
M  the  same  over  to  Crawford,  trustee,  even 
•  though  the  latter  may  have  had  ft*elaim 
aninet  that  firm  for  an  equal  amount. 
When  LeBlane  threatened  to  misapply  tbeir 
aaieta,  whether  $11,G51  in  money  or  com 
or  anything  else  of  equal  value,  tbe  other 
partners  were  entitled  to  apply  for  equitable 
relief,  and  tbe  it«.te  court  had  jurisdiction 
to  restrain  him  from  using  money  of  tbe 
Beanmont  Mills  to  satisfy  his  personal  obli- 
gation, da  an  incident  of  that  Jurisdiction 
the  state  court  could  determine  the  liability 
of  Crawford,  trustee,  who  received  such 
money  of  the  firm  with  notice  tbat  it  had 
been  taken  in  violation  of  that  injunction. 
Ke  Kanter,  GB  C.  C.  A.  280,  1!1  Fed.  084; 
Re  Spltzer,  M  C  C  A.  36,  ISO  Fed.  879; 
Ite  Hertens,  77  C  C.  A.  473,  147  Fed.  1B2, 
C(.  Act  of  18SS  (26  Stat,  at  L.  436,  chap. 
868).  For  his  representative  capacity  did 
not  exempt  him  from  liability  for  wrong- 
fnllj  receiving  or  retaining  these  funds 
paid  over  in  dtoobedienoe  of  an  injunction, 
— ^ince  money  thus  tortiously  paid  and  held 
did  not  thereby  become  a  part  of  the  ret 
within  the  exclusive  control  of  the  bank- 
rupt court. 

Tbe  fact  that  the  jurisdiction  of  the  two 
flonrU  Is  limited,  as  a  result  of  tho  bank- 
rupt act,  makes  it  iniposeible  for  either, 
without  the  consent  of  both  parties,  to  de- 
termine tbe  whole  controversy  in  one  suit. 
The  Btat«  court  has  the  right  to  try  the 
question  as  to  whether  Crawford  and  the 
bank  ree«ved  tbe  money  with  notice  that  it 
was  partnership  assets,  and  if  so,  to  enter 
judgment  in  favor  of  the  Beaumont  Mills. 
But  it  could  not  determine  who  was  In  pos- 
■euion  of  the  rice  on  July  16,  ISOS,  or  who 
was  entitled  to  the  property  or  Its  proceeds. 
That  matter  bad  been  drawn  within  the 
Jmlsdiction  of  the  bankrupt  court  by  the 
order  of  December  17,  1907,  and  that  deci- 
titm  was  not  subject  to  review  by  the  state 
eonrt.  The  decree  must  therefore  be  re- 
TCraad  la  to  far  aa  it  enjoins  tbe  Beaumont 


Mills  from  suing  Crawford,  trustee,  for  part- 
nership assets  paid  into  bis  hands  in  viola- 
tion of  the  state  injunction ;  but  without^ 
prejudice  to  the  right  of  Crawford,  trustee,^ 
to  proceed  in  tbe  district  court  ofthe  Unit-* 
ed  States  against  the  Beaumont  Mills  fur 
the  recovery  of  tbe  rice,  its  proceeds  or  ita 
value,  and  without  prejudice  to  the  right 
of  the  Beaumont  Mills,  In  such  suit,  to  make 
any  defense  or  to  assert  any  claim,  lien, 
or  title  to  the  property  by  reason  of  con- 
tracts and  transactions  with  Moore  A 
Bridgeman,  Moore  or  others,  before  tbe  peU< 
tion  in  bankruptcy  was  filed. 

The  decree  is  reversed  and  remanded  for 
further  proceedings  in  conformity  with  this 
opinion. 


(MS  U.  8.  «T.) 

MARY  ELEANOR  WILSON,  Amelia  Mart* 
Wilson,  William  Harris  Wilsoo,  John 
Aquila   Wilson,   Adelaide    Bury    Brow% 


CHESTER  A.  SNOW. 

EriDtHCB  (I  372*)— Akcibnt  Documekv— 
AtTTHOBlTT  OF  GB^nroK. 

1.  A  deed  more  than  thirty  yean  (dd, 
purporting  to  have  been  signed  by  the  exee. 
utrix  nominated  in  a  will,  and  containing 
a  recital  that  it  was  executed  under  tbe 
power  of  sate  conferred  by  tbe  will,  proves 
itself  where  the  posBeasion  of  the  land  has 
been  consistent  with  its  terms,  although, 
the  original  records  having  been  lost,  ther« 
is  nothing  to  show  that  the  testatrix  ever 
qualifled  as  such. 

[Ed.     Note.— For    other    casei.    see    Bhrldeoc*. 
Cant.  Dig.  It  l«ia-im:    Dec.  Dte.  i  STI.n 
EXECUTOBS  AND  Aduiitistbatobs  (t  138*> 

— PowBB   or    Baib— Intbbest— Salb    bt 

SUBVIVOB. 

2.  The  power  of  sale  gives  the  executors 
by  a  will  must  be  deemed  to  have  been  so 
coupled  with  an  interest  that,  even  it  not 
mandatory,  it  may  be  exercised  by  the  sur- 
vivor, where  to  such  power  was  added  tho 
active  and  continuing  du^  of  managing  tbe 
property,  making  disposition  thereof,  and 
changing  investments,  the  will  providing 
that  debts  were  to  be  paid,  and  that  tbe 
executors  were  to  care  for  the  slaves,  and 
tbat  if,  in  tbeii  discretion,  it  became  neees- 
sary,  they  were  to  sell  and  reinvest  the  pro- 
ceeds, and  were  to  exercise  a  sound  discn- 
tion  in  the  management,  disposition,  and 
investment  of  the  estate  for  the  benefit  and 
advantage   of  tbe  testator's  wife  and  chit- 

[Hd.  Nols.— ror  other  ca»*,  ass  Biacntors  and 
AdmlniitratorB,  Cent.  Dig.  H  HO-CM.  EO-RB; 
DSC.  Dig.  I  lie.*] 
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Oct.  Teuc, 


IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  oflirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  is  favor  of 
defendant  in   an  action  of  ejectment.     Af- 

See  same  case  below,  35  App.  D.  C.  COS. 

•■       Statement  bj  Mr.  Justioe  liamar: 
•      'John  H.  A.  Wilson,  of  Washington  county, 
District  of  Columbia,  hy  his  will,  probated 
Uarch  20th,  1S58,  after   providing  for   the 
payment   of   his   debts,    devised   all   of   his 
S  property,    real   and   peraonal,   to   his   wife, 
?  Adelaide  Wilson,* during  her  life  of  widow- 
hood,  for   the   support   of   herself   and   his 
five  minor  children.     In  case  of  her  death 
or  marriage   the   property   was   bequeathed 
to   the  testator's  brother,  Thomas  0.  Wil- 
son, in  trust  for  the  use  of  the  children. 

"And  I  'authorize  and  empower  my  said 
brother  to  exercise  his  own  judgment  and 
prudence  in  the  discharge  of  the  duties 
hereby  confided  to  him;  and  it  is  my  wish 
and  deaira  that  my  executrix  and  executor 
hereinafter  named  shall  and  may,  at  any 
time  they  shall  deem  best  and  to  the  ad- 
vantage of  my  said  wife  and  children,  sell 
knd  convey  any  part  or  all  of  my  real  and 
personal  estate,  and  invest  the  proceeds  in 
goods,  stocks,  or  otherwise,  aa  they  may 
consider  best,  for  the  benefit  of  my  said 
wife  and  children;  in  fact,  to  exercise  a 
■ound  discretion  in  the  management,  dis- 
position, and  investment  of  my  said  estate 
for  the  purpose  aforesaid;  to  wit,  for  my 
wife  and  children.' " 

There  was  a  provision  requiring  the  exec- 
utrix and  executor  to  care  for  his  servants; 
.  ,  .  "lastly,  I  do  hereby  constitute  and 
appoint  my  dear  wife,  Adelaide  Wilson, 
executrix,  and  my  affectionate  brother, 
Thomas  0.  Wilson,  executor,  of  this  my 
last  will   and   testament" 

The  will  was  probated  March  20th,  1868. 
Thomas  0.  Wilson,  one  of  the  executors, 
died  September  21st,  18S8.  On  March  8th, 
1865,  Adelaide  Wilson  made  a  deed,  in 
which,  after  referring  to  the  will  and  its 
probate,  and  the  authority  conferred  upon 
herself  and  her  deceased  brother-in-law  oa 
executrix  and  executor,  to  sell  for  the  bene- 
fit of  the  wife  and  children  of  the  testator, 
■he,  by  virtue  of  tile  authority  vested  in 
her  ^  said  wilt,  sold  the  land  to  Leonard 
Hujek,  his  heirs  and  assigns  forever. 

After  eight  mesne  conveyancea,  duly  re- 
eorded,  the  property,  in  February,  1905, 
was  sold  to  the  defendant,  Chester  A.  Snow, 
he  and  his  predecessorB  in  title  having  held 
Tj  continuous  poasession  of  the  property  since 
"]866.  'Adelaide  Wilson  died  March  28, 
ISOe,  and  on  October  23,  1906,  the  children 
brought  thia   action  of  ejectment  against 


Snow.     He  claimed  nnder  the  deed  of  the 

executrix,  but  was  not  able  to  prove  that 
slie  had  ever  qualified  as  such.  A  witness 
who  was  familiar  with  the  records  in  the 
register  of  wills'  olSce,  tcstiSed  that  he  had 
found  therein  the  will  of  John  H.  A.  Wilson, 
with  an  indorsement  that  it  had  been  ap- 
proved by  the  register  of  wills,  and  an  entry 
in  a  book  that  the  will  had  been  approved 
and  filed,  out  that  he  found  no  other  en- 
tries or  papers  to  indicate  that  either  Ade- 
laide Wilson  or  Thomas  0.  Wilson  bad  ever 
qualified  aa  executors  or  received  letters 
testamentary;  that  the  bond  book  for  De- 
cember 30th,  186S,  to  April  SOth,  1661, 
was  missing,  and  that  in  that  book  the 
bond  of  the  executors  would  have  been  re- 
corded if  one  had  been  given;  tiuit  the 
books  containing  the  returns  of  executort 
from  1866  to  1861  are  missing;  that  he  is 
unable  to  aay  whether  the  quiJification  of 
executors  would  be  shown  by  the  bond  book 
alone  or  not;  that  he  finds  no  docket  entry 
relating  to  the  case.  Another  witness  who 
bad  frequent  occasion  to  examine  the  reo- 
ords  of  the  probate  olTice  between  1S57  and 
1860  testified  that,  during  that  period,  ths 
probate  office  was  conducted  in  a  negligent 
manner;  that  the  witness  during  that 
period,  in  searching  for  original  papers 
which  had  not  been  recorded  found  tbea 
in  a  mass  of  others  piled  together  in  aa 
empty  fireplace  in  the  building. 

There  was  a  verdict  for  the  defendant 
A  motion  for  a  new  trial  was  overruled. 
The  case  was  taken  to  the  court  of  appeals, 
error  being  assigned  on  the  refusal  to  charge 
that  the  burden  was  on  the  defendant  to 
prove  that  the  executrix  had  qualified; 
that  there  was  no  evidence  that  she  bad 
qualified;  that  the  recitals  in  the  deed  were 
not  evidence  against  the  plaintilfB  and  on 
the  further  ground  that  the  court  erred  in 
refusing  to  direct  a  verdict  for  the  plain- 
tiffs. The  judgment  of  the  supreme  court 
of  the  District  was  affirmed  bj  the  eonrtS 
of  appeals  of'the  District  of  Columbia,  and* 
the  case  brought  here  by  writ  of  error. 

Messrs,  Charles  F.  Carnsl,  John  Ol 
outings,  and  Eugene  A.  Jones  for  plain- 
tiffa  in  error. 

Messrs.  Hngh  H.  Obear,  J.  J.  DarllngM 
ton,  William  F.  Mattingly,  and  Charles  A. 
Douglas  for  defendant  in  error. 

Mr.  Justice  Iiamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  plointifTs,  in  this  action  of  eject- 
ment, claimed  under  the  will  of  their  father, 
John  E.  A.  Wilson.  The  defendant, 
Charles  Snow,  claims  under  a  deed  executed 
in  186S  by  Adelaide  Wilson,  the  nomjaatad 
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exectitrix.  On  the  tolal  tbere  wta  proof  that 
the  Trill  had  been  probated  in  185B,  but  no 
record  evidence  that  the  executrix  bad  ever 
taken  the  oath  of  office  end  qualified  as 
nich.  After  (honing  the  loss  of  certain 
books  and  the  negligent  manner  in  which 
the  probate  office  was  conducted  from  1S55 
to  1861,  the  defendant  insisted  that  tbe  re- 
cital that  the  deed  had  been  executed  un- 
der the  power  of  sale  conferred  hj  the  will 
was  sufficient  to  show  that  tbe  nominated 
executrix  had  taken  the  oath  and  qualified 

The  deed  waa  more  than  thlrt]'  jears 
«ld.  The  poMemlon  of  the  land  had  for 
for^  j'eara  been  oonsiatent  with  its  temu, 
and  it  waa  therefore  admisHible  as  an  an- 
cient deed,  proving  itself  on  tbe  theory  that 
the  wttneues  were  supposed  to  be  dead,  and 
that  it  was  impossible  to  produce  testi- 
mony to  show  the  Bigoing,  aea]in|{,  and 
delivery  bf  the  grantor.  This  rule  has 
been  extended  so  as  to  admit  ancient  deeds 
purporting  to  have  been  signed  by  agents 
N  without  the  production  of  tbe  power  of  at- 
•  tomey, — tbe  same  reason'that  justified  the 
introduction  of  an  ancient  deed,  without 
proof  of  the  signature  of  the  witnesses  or 
grantor,  authorizing  Its  admission  without 
proof  of  the  capacity  in  which,  or  the  pow- 
er nnder  which,  it  purported  to  have  been 
executed.  For  in  many  cases  it  would  be 
quite  as  impossible  to  prove  the  due  ezoau- 
tion  by  him  as  agent  as  \ij  himself  as  own- 
er. Bo  that  where  the  other  necessary 
facte  are  present,  and  the  possession  of  the 
land  has  been  consistent  with  its  terms, 
the  ancient  deed  proves  itself,  whether  it 
purports  to  have  been  signed  by  the  grantor 
in  his  own  right,  aa  agent  under  power  of 
attorney,  or — the  original  records  having 
been  lost — by  an  administrator  under  a 
power  of  sale  given  by  order  of  court,  not 
produced,  but  recited  in  the  deed  itself. 
There  are  cases  which  support  plaintiffs' 
contention  (Pell  t.  Young,  63  III.  UO), 
but  the  weight  of  authority  sustains  the 
ruling  of  the  court  below.  In  Baeder  y. 
Jennings,  40  Fed.  200  (14),  216,  217,  Jus- 
tice Bradley,  at  circuit,  held  that,  other 
things  concurring,  the  recitals  in  an  ancient 
deed  were  some  evidence  cf  the  facta  re- 
cited, and  he  accordingly  admitted  the  ad- 
ministrator's deed  forty  years  old,  which 
purported  to  have  been  nude  in  pursuance 
of  an  order  of  court  which  was  not  pro- 
duced. A  similar  ruling  was  made  in  Wil- 
liams T.  Cessna,  43  Tex.  Civ.  App.  315, 
S5  S.  W.  1106,  where  an  administrator's 
deed,  executed  more  than  thirty  years  be- 
fore the  trial,  was  admitted  on  the  faith 
of  its  recitals,  proof  being  made  that  pro- 
bate records  had  been  destroyed  by  fire. 
Ib  Willetta  t.  Maudlebaum,  2B  Mich.  621, 


a  deed  reciting  that  it  was  made  in  pur- 
suance of  an  order  in  a  partition  suit  waa 
admitted  on  proof  that  the  records  had 
been  lost,  the  court  holding  that  tbe  same 
strict  proof  was  not  required  of  ancient 
probate  proceedings  as  where  they  were  of 
recent  date. 

See  also  Mumford  t.  Wardwell,  S  Wait 
433,  18  L.  ed.  760;  Davie  v.  Gaines,  104 
U.  S.  386  (4),  308,  20  L.  ed.  T67,  702;! 
Fulkerson  v.  Holmes,  117*  U.  S.  380,  29" 
L.  ed.  818,  0  Sup.  Ct.  Rep.  780;  Taylor  v. 
Benham,  5  How.  272,  12  L.  ed.  US;  Carver 
T.  Jackson,  4  Fct.  83,  7  L.  ed.  700;  Ctans 
V.  Morris,  0  Pet.  611,  8  L.  ed.  510;  Reuter 
V.  Btuckart,  181  111.  640-642,  64  N.  E. 
1014;  Bubols  V.  Boudousquie,  6  Mart  N. 
S.  163. 

2.  Tbe  plaintiff,  however.  Insists  that, 
even  if  the  recitals  are  sufficient  to  show 
that  Mrs.  Wilson  had  qualified  as  executrix, 
her  deed  could  not  operate  to  convey  the 
fee,  inasmuch  as  she  could  not,  by  herself, 
execute  the  power  conferred  upon  herself 
and  her  brother-in-law  jointly.  It  was  urged 
that,  in  this  respect,  as  in  all  others  relat- 
ing to  the  construction  of  wills,  the  testa- 
tor's intention  must  govern;  that  he  had 
indicated  special  confidence  in  the  discre- 
tion of  his  brother,  and  while  contemplat- 
ing that  it  might  be  necessary  to  sell  the 
property,  had  expressly  provided  that  this 
could  not  be  done  unless  both  tbs  wife  and 
the  brother  joined  in  the  deed.  It  waa 
further  argued  that  this  particular  testa- 
mentary requirement,  for  the  combined  dis- 
cretion (rf  tiie  two,  coincided  with  the  gen- 
eral rule  that  a  joint  power  cannot  be 
exercised  by  the  survivor. 

This  is  true  where  the  power  has  beoi 
given  A  and  B  by  name,  and  according  to 
some  cases,  it  is  true  also  where  given  to 
A  and  B,  executors.  It  is  not  so  where 
the  power  has  been  conferred  upon  A  and 
B,  as  executors,  or  where  tbe  power  U 
coupled  with  an  interest.  These  disUno- 
tions  have  given  rise  to  endless  controver- 
sies and  confiicting  decisions, — a  rerall 
naturally  to  be  expected  where  an  official 
title  has  been  treated  as  a  mere  means  of 
describing  the  persons  instead  of  designat- 
ing the  capacity  in  which  they  were  to  aAt. 
It  is,  of  course,  true  that  the  same  per- 
sons may  be  referred  to  in  different  capaci- 
ties in  the  same  will.  A  and  B  may  be 
donees  of  a  naked  power;  or  A  and  B,  who 
are  the  executors,  may  be  donees  of  such 
a  naked  power;  or  A  and  B,  executors,  may 
be  given  a  power  to  he  exercised  in  their 
official  capacity.  In  Sugden  on  Powers, 
3d.  Am.  ed.  vol.  1,  p.  146,  it  was  said  "that 
the  lil>erality  of  modem  times  will  prob.|. 
ably  induce  the  courts  to  bold  that  in  everrP 
•case  where  the  power  is  given  to  executors,  * 
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aa  the  i^M  mrrlm,  to  maj  the  power." 
TfaiB  prediction  hu  not  been  altogether 
fulfilled,  though  the  taidency  is  t«  hold 
that  the  wards  "A  and  B,  ezeeuton,"  "A 
and  B,  hereinafter  named  aa  exacutora," 
"^nj  aaid  executors,"  is  not  a  roundabout 
means  of  deaignating  the  iudirldualB  who 
ar«  to  act,  but  confer  power  upon  them  iu 
tbair  official  capacitj  which  may  be  exer- 
cised by  the  suTrivor. 

The  plaintiffe,  inaisting  that  the  rule 
pnitended  for  bj  them  ii  a  rule  of  prop- 
4rt7,  argue  that  the  authority  to  "my  execu- 
itor  and  executrix  hereinafter  named"  con- 
ferred power  upon  Adelaide  Wilson  and 
Thomas  O.  Wilson  nominatim  and  as  indi- 
▼idnala  only, — the  words  executrix  and 
'«iecutor  being  merely  descriptive  of  the 
povona  later  referred  to  by  name,  rather 
tiian  designating  the  eapacity  In  which  they 
iren  to  act.  Numerous  cases  referred  to 
in  Robinson  v.  Allison,  74  Ala.  254,  are 
felled  on  to  sustain  the  contention.  Many 
authorities  to  the  contrary  are  cited  by  the 
defendant  in  error,— among  which  are  Bras- 
scy  T.  Cbalmers,  4  De  G.  M.  ft  G.  G28; 
Da™  T.  Christian,  IB  Oratt  12;  Smith 
T.  Winn,  27  8.  C.  698,  4  8.  E.  240,  where 
the  power  was  given  "executors  hereinafter 
named."  Weimar  v.  Path,  43  N.  J.  L.  1. 
Sea  also  Gould  r.  Mather,  104  Mass.  280; 
Zebaeh  t.  &»lth,  3  Binn.  69,  5  Am.  Dec. 
362;  Clay  t.  Hart,  7  Dana,  I;  Wolfe  t. 
Hines,  93  Ga.  329,  20  8.  E.  322  j  Wood  v. 
Sparks,  18  N.  C.   (1  Dev.  ft  B.  L.)   38». 

S.  It  is  unnecessary  to  attempt  to  reeon- 
dle  the  authorities  or  to  determine  which 
rule  obtains  in  the  District  of  Columbia. 
For,  reading  this  wiU  as  a  whole,  it  ia 
olaar  that  the  power  aurrived  because 
wmpled  with  an  Interest.  It  Is  true  that 
th«  will  did  not  specifieally  give  the  execu- 
tors any  interest  in  the  land,  nor  was  tha 
word  "trust"  used  by  tha  testator.  But  the 
power  to  sell  was  coupled  with  the  active 
and  continuing  duty  of  managing  the  prop- 
«rty,  making  disposition  thereof,  and  chang- 
3  iag  investmenta  for  the  advantage  of  bis 
-  family.  Debts  were  to  be  paid'and  the  ex- 
ecutors were  to  care  for  the  slaves.  If,  in 
their  discretion,  it  became  necessary,  "my 
cieeutoT  and  executrix  hereinafter  named" 
w«re  to  aell  all  of  the  property  and  reinvest 
the  proceeds  in  good  stocks  or  otherwise; 
"in  fact,  to  exercise  a  souod  discration  in 
the  management,  disposition,  and  investment 
of  my  said  eatat«  [for  the  benefit  and  ad- 
vantage of]  my  wife  and  children."  ^Diis 
was  not  a  mere  naked  power  to  sell,  but 
created  an  interest  or  raised  a  trust  which 
srould  ^«serve  the  power  to  sell  without 


regard  to  whether  ti)e  Interest  was  beno- 
fleial  to  the  executors  or  not.  For  it  is 
"the  possession  of  a  right  in  the  subject 
over  which  the  power  is  to  be  exercised 
that  makes  the  interest"  or  creates  "an 
authority  coupled  with  an  interest"  which 
"surrives  for  the  purpose  of  effecting  Uie 
object  of  the  power."  Peter  v.  Beverly, 
10  Pet  632,  SS4,  0  L.  ed.  622,  536;  Tay- 
lor T.  Benham,  S  How.  233,  12  L.  ed.  130i 
Pom.  Eq.  Jur.  3d  ed.  J  1011. 

And  even  if,  as  claimed,  the  power  t« 
sell  was  not  mandatory.  It  was  coupled 
with  duties  which,  though  to  be  exercised 
at  their  discretion,  could  not  be  arbitrar- 
ily disregarded  by  the  executors.  The  duty 
of  management  raised  the  obligation  bt 
care  for  the  proper^,  keep  it  insured,  pay 
the  taxes,  and  collect  the  rents.  Adelaide 
Wilson  and  Thomas  O.  Wilson,  whether  act- 
ing ss  executors,  or  as  trustees  by  Implica- 
tion, having  accepted  the  appointment  were 
bonnd  also  to  appropriate  the  incom« 
from  the  land  or  the  dividends  frMn 
the  atoek  to  the  maintenance  of  tha 
family  snd  the  education  of  the  minor 
children.  For  neglect  so  to  do  any  one 
of  the  cestui  que  trust  would  have  been 
entitled  to  maintain  a  bill  against  tha 
executors  or  tniatees,  to  compel  them  to  dis- 
charge the  duties  for  the  performance  of 
which  full  power  had  been  conferred.  Tha 
rights  of  the  beneHciary  would  not  ceaaa 
upon  the  death  of  either  of  the  repreeent*- 
tivea;  and  as  the  duty  to  manage  survived, 
and  followed  the  land,  so  did  the  coupled^ 
power  of  sale,  which  was  "manifestly  sub-^ 
servient  and  auxiliary'to  the  execution  of* 
the  trusts  which  the  testator  had  seen  fit 
to  connect  with  the  administration  of  hia 
will."  Gould  V.  Mather,  104  Mass.  280: 
Tobias  V,  Eetchum,  32  N.  Y,  31B.  For 
"where  the  duties  imposed  upon  the  execu- 
tors are  active  and  render  the  possession 
of  the  estate  convenient  and  reasonsbly  nee- 
essary,  [they]  .  .  .  will  be  deemed 
trustees  for  the  performance  of  those  du- 
ties to  the  same  extent  as  though  declared 
so  to  be  in  the  most  explicit  terms."  Ward 
V.  Ward,  105  N.  Y,  08,  II  N.  E.  873;  Toronto 
General  Trust  Co.  v.  Chicago,  B.  ft  Q.  R. 
Co.  123  N.  Y.  44,  23  N.  E.  108}  Gray  v. 
Lynch,  8  Gill,  404,  423;  Weimar  t.  Fath, 
43  N.  J.  L.  1. 

The  duties  imposed  fay  the  will  eontinued 
after  the  death  of  Thomas  O.  Wilson,  and 
the  power  to  sell  was  lawfully  exercised 
by  Adelaide  Wilson,  surviving  execntrix, 
when  aha  executed  the  deed  to  Hnydk,  the 
predecessor  in  title  of  the  plaintiff.  Tho 
judgment  Is  affirmed. 
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CHARLES  S.  waVtmrOs,  HMeiver,  ete. 

Appt., 

WnXIAM  H.  BURDSN. 

BxifKRUPTCT  (I  451*) — Appkai.  m  GlBOmT 
CouBT  OF  Appeals. 

1.  A  Toluntarj  interrention  in  bank- 
ruptcy proceedings  for  the  purpose  of  as- 
■trting  A  title  or  claiini  to  propertj  in  the 
pOMBsnion  of  the  trustee  in  buikruptey  is 
•D  intervention  in  equit;^,  and  the  decree 
theTMU  ia  Tcvien'able  by  appeal  to  the  oir- 
euit  eocrt  of  appeals  in  the  exerciM  ol  it« 
general  appellate  pavers  ia  equity  cases,  un- 
der tbe  bankrupt  act  of  July  1,  18B8  (3U 
Btat.  ftt.  L.  C44,  chap.  541,  U.  8.  Comp. 
But.  IDOl,  p.  3418),  I  24a,  and  upon  sucli 
appeal  the  law  and  the  facts  are  open  for 
recoDside ration. 

[■d.  Note.— For  other  sbmil 
I>w.t>lS.  I  4U.>1 

BaNKBOFTCT  (I  467*)— Appbai,  fbou  Cib- 
curr  Court  or  Appeals  —  Beview  of 
Pacts. 

2.  An  appeal  to  the  Federal  Supreme 
Court  under  the  bankrupt  act  of  July  1, 
1898,  g  £4b,  from  a  decree  of  the  circuit 
court  of  appeals  in  a  sontroveny  erising  ii 
a  bankruptcy  proceeding,  opens  up  the  wholi 
ease,  as  in  other  equity  cases,  general  or 
den  in  bankruptcy,  No.  3S,  issued  under 
I  26b  of  that  act,  requiring  a  finding  of 
facts,  haviuK  no  application. 

[>d.  Nota.--^or  other  oaHs,  no  Bsnkniptcj, 
Ouit  Dig.  I  >2>;    Dm.  DIs.  I  «n.*] 

Uonaz  (S  53*) — What  CoirsriTimeB— Cok- 
nnSATIOR  TOB  Lendeb's  Sebviceb. 

3.  A  contract  for  a  loan  at  the  legal  in- 
terest rate  on  the  security  of  book  accounts, 
the  borrower  agreeing  to  collect  aa  agent 
for  the  lender,  and  to  guarantee  tbe  pay- 
ment of  e«ch  account  so  asaiciied,  ia  not 
uanrious  on  its  face  because  Oie  lender  ia 
to  be  paid  1  per  cent  a  month  upon  the 
amount  of  uncollected  aocountj  at  the  end 
erf  each  month,  aa  compensation  for  bis 
•errices  in  watcbinr  the  shipping  receipts 
and  making  monthlr  examination  of  the 
borrower's  books,  as  he  is  required  to  do  by 
an  indemnity  bond,  guarantying  the  valid- 
ity of  the  assigned  aircoiints,  and  the  pay- 
ment over  of  tbe  collections   made  by  the 

[Bd.  Note.— For  othar  cdhi,  sea  Uiurr.  Cbdl 
DlS-  H  n.  U4-1IS;    Dae.  DlB-  I  U.*] 
TISXIBT  (1  U7*>— BVIDEBCB— SDmciENoy, 

4.  The  defense  of  usury  to  a  suit  upon  a 
contract  fair  on  its  face  must  be  established 
by  clear  and  satiafactDrv  evidence, 

[Ed.  Nota.— For  olber  chIwb,  >«  Uaurr  CanL 
DIK.  II  J!«-UO;    Dao.  Dig.  |  UT.*] 

[No.  681.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decree  which  reversed  a  decree 
Of  the  District  Court  for  the  Soutberv  Dis- 
trict of  New  fork,  dismissing  a  petition  in 


.  BURDEN. 


«1 


a  bankruptcy  prnceedinga.   Af- 
.  A.  S82, 


intervention  b 

See  same  case  below,  113  C.  ' 
193  Fed.  BS4. 

The  facts  are  stated  la  the  opinion. 

Messrs.  Jaoob  B-  Engel  and  Jacob  John 
Lazaroe  for  appellant. 

Hr.  Jolin  J.  Crawford  for  appellee.         ^ 

*Mr.  Justice  Imrton  delivered  tlie  opinion  •- 
of  the  court: 

This  Is  an  appeal  from  a  decree  deter- 
mining a  controversy  arising  in  a  bankrupt* 
cy  proceeding.  The  origin  of  the  matter  waa- 
this:  Canfield,  the  bankrupt,  was  a  mer- 
chaut  in  New  York.  He  borrowed  front 
Burden  the  sum  of  $10,000,  and  as  ilecuritj 
assigned  to  bim  certain  book  accounts,  ag- 
gregating the  sum  of  (14,000,  and  agreed  to 
act  as  agent  for  Burden  in  their  eolleotion. 
Shortly  afterwards  be  was  adjudicated  a 
bankrupt.  Tbe  receiver  obtained  possesaioD 
of  the  bankrupt's  books  and  held  onto  the 
assigned  accounts,  and  proceeded  to  eolleot 
them  upon  the  claim  that  the  contract 
was  usurious  and  void  under  tbe  taw  of 
New  York. 

In  this  situation  Burden  intervened  la 
the  Bankruptcy  case  and  filed  a  petition.  In 
which  he  asserted  his  title  to  the  assigned 
accounts  and  to  any  proceeds  collected  by 
the  receiver.  The  district  court,  upon  a 
Unal  bearing,  upheld  tbe  contention  of  the 
bankrupt's  receiver,  now  the  trustee,  and 
dismissed  the  interrening  patitioa.  This 
decree  was  reversed  by  the  circuit  court  ol 
appeals,  that  court  holding  tbat  the  defense 
of  usury  bad  not  been  satisfactorily  made- 

The  appellant  contends  that  the  contro* 
versy  having  been  heard  by  the  district 
judge  without  a  jury,  the  circuit  eonrt  ol 
appeals  liad  no  authority  to  review  the  facts. 
For  this,  S  686,  Revised  EUtntes  (U.  & 
Comp.  Stat  1901,  p.  461),  ia  eited,  and 
elIbo  the  case  of  Campbell  r.  United  SUtea, 
224  U.  a  99,  66  L.  ed.  684,  32  Sup,  Ct.  Re^ 
39S,  which  oODstrues  tbat  section.  But  tbat 
provision  only  require*  that  the  trial  of 
issues  of  fact  in  the  district  court,  exoapt 
in  cases  in  equity  and  admiralty,  and  except 
as  otherwise  provided  in  proceedings  in 
bankruptcy,  shall  be  by  jury.  But  the  dle- 
trict  court  is,  by  S  2  of  the  bankrupt  act 
of  1S98  [30  But.  at  L.  E4&,  chap.  Ml,  D.^ 
S,  Comp.  Stat  Supp.  1911,  p.  1191),  whe»a 
■sitting  aa  a  bankrupt  court,  given  jurisdi*<* 
tion  in  law  and  equity  for  the  purpose  of 
collecting  and  distributiog  the  estate  of  a 
bankrupt,  and  for  the  purpose  of  determin- 
ing controversies  relating  thereto,  except 
as  otherwise  provided.  The  ezception  ha* 
no  application  here,  as  Burden  voluntarily 
came  into  the  bankrupt  proceeding  and  snb- 
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mitted  hb  elkim  to  tbe  adjudlcatiOD  of  the 
bankrupt  court.  Bueb  an  interrention  for 
the  purpose  of  ftuertii^  ft  Utle  or  claim 
to  property  m  tbe  poBBeeaion  □(  the  bank- 
Tupt'a  truBtee  is  an  iDterTeation  in  equity, 
and  a  decree  is  reviewable  by  appeal  to  tbe 
drcuit  court  of  appeals  in  tbe  exercise  of  ita 
general  appellate  powers  in  equity  caBes  un- 
der S  24a  of  tbe  bankrupt  act  Loreland, 
Bankr.  4th  ed.  %%  826  to  829;  Hewit  v. 
Berlin  Uach.  Works,  184  U.  S.  296,  300,  48 
L.  ed.  DBS,  B8T,  24  Sup.  Ct.  Kep.  690;  Knapp 
T.  Milwaukee  Trust  Co.  21S  U.  B.  G45,  5i 
L.  ed.  610,  30  Sup.  Ct.  Rep.  4ie.  Upon  aucb 
an  appeal  tbe  law  and  the  factB  are  open  for 
recocBi  deration,  and  from  the  decree  of  tbe 
circuit  court  of  appeals,  it  not  being  final 
(9  12S,  new  Judicial  Code  [36  Stat,  at  L. 
1133,  chap,  231,  U.  S.  Corap.  Stat.  Supp. 
IBll,  p.  193]),  an  appeal  may  be  taken  un- 
der 9  241  of  tbe  same  Code. 

Being  an  appeal  from  a  decree  in  a  con- 
troversy arising  !n  a  bankruptcy  proceeding, 
and  therefore,  an  appeal  under  §  24a,  and 
not  under  g  25b,  general  order  36,  made 
under  tbe  latter  section,  and  requiring  a 
finding  of  facts,  baa  no  application,  and  the 
appeal  opens  up  tbe  whole  case  as  in  other 
equity  cases.  Hewit  v.  Berlin  Maeh.  Works, 
aupra;  Coder  v.  Arts,  213  U.  8.  223,  53  L. 
ed.  772,  29  Sup.  Ct  Rep.  136,  16  Ann.  Ca«. 
lOOS,  and  Enapp  v.  Mlwaukee  Trust  Co. 

Coming  now  to  the  merits.  Tbe  single 
question  is  one  of  usury  in  the  contract. 
The  lawful  rate  of  mtercst  in  New  York  is 
S  per  cent  B;  {  373  i  of  tbe  general  busi- 
nesB  law  of  New  York  it  is  provided; 

"All  .  .  ,  contracts  .  .  .  whatso- 
ever .  .  .  whereupon  or  whereby  there 
■ball  be  reserved  or  taken  or  secured,  or 
agreed  to  be  reserved  or  taken,  any  greater 
S  sum  or  greater  value  for  the  loan  or  for- 
f  bearance  of  any  money,  *  goods,  or  other 
things  in  action,  than  is  above  prescribed, 
shall  be  void." 

CanHeld  was  a  reputable  merchant  en- 
gaged in  business  in  New  York.  Burden  was 
a  retired  merchant  and  an  experienced  ac- 
countant, who  wished  to  secure  ligbt  em- 
ployment. To  secure  such  employment 
he  advertised  that  he  would  lend  from  CIO,- 
000,  to  $20,000,  at  6  per  cent,  to  a  merchant 
whose  rating  was  good,  if  tbe  loan  would 
secure  such  employment.  Through  a  broker, 
compensated  by  Canfleld,  n^otiations  were 
opened  with  Burden,  who  proposed  the  loan 
provided  be  could  get  ligbt  employment  in 
Canfield's  office  as  a  flnaneial  man.  But 
the  flnaneial  statemect  of  Canfleld  exhibited 
to  Burden  was  nearly  a  year  old,  and  this 
did  not  satisfy  Burden,  and  tbe  negotia- 
tions fell  through  partly  for  that  reason, 
and  partly  because  the  parties  could  not 
■Ooaaol.  Laws  IMt,  •■  10. 


agree  upon  the  position  Burden  desired. 
Some  weeks  later  tbe  negotiations  were  re- 
sumed, the  broker  saying  that  be  might  get 
additional  security  through  an  indemnity 
bond,  by  which  the  validity  of  tbe  book  ac- 
counts which  were  agreed  to  be  assigned 
might  be  guaranteed  as  well  as  tbe  payment 
of  collections  made  by  Canfleld  as  agent. 
Canfleld  agreed  to  furnish  such  a  bond.  Th« 
proposed  bond  required  tbe  obligee  to  watch 
the  shipping  receipts  and  to  make  monthly 
minute  examinations  of  Canfleld's  books, 
showing  tbe  several  assigned  aeconnta. 
Finding  this  requirement  to  be  a  condition 
of  such  a  bond,  Burden  demanded  that  be 
should  be  compensated  for  the  service  h« 
would  be  required  to  render  to  keep  tbe 
bond  in  force,  and  a  compensation  of  I  per 
cent  per  month  upon  the  amount  of  the  un- 
collected accounts  at  the  end  of  each  month 
was  agreed  upon.  Thereupon  tbe  contract 
in  question  was  executed,  a  bond  of  in- 
demnity was  ^ven  to  Burden,  and  some- 
thing like  100  accounts,  aggregating  about 
914,000,  were  duly  assigned,  upon  which  an 
advance  of  310,000  was  ma!de. 

The  contract  is  elaborate  and  too  lengthy  $ 
to  be  set  out'in  full.  In  substance  it  pro-  ? 
Tided  for  a  loan  of  $10,000  at  6  per  cent 
upon  assigned  accounts  against  reputable 
merchants,  tbe  loan  not  to  exceed  75  per 
cent  of  Uie  face  value  of  the  accounts.  Can- 
field  agreed  to  act  as  burden's  agent  in  col- 
lecting, and  to  guarantee  tbe  payment  of 
each  account  so  assigned.  Tbe  contract  also 
provided  that  after  the  payment  of  the 
money  borrowed  and  interest,  and  coats  and 
expense  of  collection,  and  the  oompensatiott 
to  Burden  for  his  services  as  required  by  tha 
bond,  the  remaining  accounts  should  be  reas- 
signed to  Canfield.  The  clause  in  regard  to 
this  compensation  gives  rise  to  the  claim 
of  usury.    It  was  in  these  words: 

"The  party  of  the  second  part  shall  ba 
entitled  to  compensation  for  the  labor  and 
r vices   to  be   performed,   and   time   to  ba 
ipended,  by  him  in  making  the  examina- 
tions  required  by  the  terms  of  the  bond  exe- 
cuted by  the  Fidelity  &  Casualty  Company 
of  New  York,  and  delivered  simultaneously 
herewith,  which  compensation  is  to  be  meas- 
ured by  computing  1  per  cent  per  month 
upon   whatever   part  of  tbe  advance   shall 
lin    uncollected   on   the   aaid   accounts, 
and  for  the  period  that  tbe  same  shall  rs- 
ain  uncollected." 

Tbe  indemnity  bond,  styled  an  'assigned- 
accounts  bond,"  is  in  the  usual  form,  and  is 
undoubtedly  a  device  resorted  to,  to  enable 
merchants  to  use  book  accounts  ■•  collateral 
for  money  advanced  or  loaned.  The  prin- 
cipal condition  was  in  these  words: 

"The  obligee   shall   require  tbe   principal 
state  In  writing  at  the  time  of  aaaigning 
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«Beh  account  the  date  when  the  parment  of 
■nch  account  is  due,  and  if  the  payment  of 
an;  account  ia  not  made  vithin  twenty 
daja  of  the  date  that  such  payment  ia  due, 
the  obligee  shall  immediatelj  thereupon 
make  demand  by  registered  mail  upon  the 
debtor  for  the  amannt  due.  The  obligee 
shall  require  the  principal  to  file  vith  the 
S«b1tgee  in  connection  with  each  account  a 

■  ecTtiflcate  signed  by  a  responsible  •offlcial 
or  employee  of  the  principal,  stating  that 
the  account  referred  to  in  the  certificate 
represents  a  bona  fldo  sale,  and  that  the 
nuTCbandis*  concerned  with  the  acooiuit  has, 
prior  to  signing  of  the  oertiflcate,  b«eB 
•hipped  to  the  cnatomer  named  in  the  ac- 
oount.  The  obligee,  at  least  monthly,  shall 
make  an  examination  of  the  accounts  of 
the  principal,  which  ahall  embrace — (1)  a 
acnnplete  examination  of  the  books,  accannts, 
and  vouchers  of  the  principal  as  respeeta 
the  accounts  covered  under  the  said  agree- 
ment; (2)  a  strict  comparison  between  ail 
unpaid  accounts,  as  such  accoonts  appear  on 
the  records  of  the  obligee,  and  as  such  ac- 
«ountB  appear  in  the  books  of  original  entry 
«f  the  principal." 

That  this  contract  upon  its  face  is  ab- 
solutely legal  there  cut  be  no  serious  doubt. 
A  material  part  of  the  security  which  Can- 
fleld  proposed  to  give  was  the  bond  by  which 
the  collection  of  76  per  cent  of  the  face 
-value  of  the  assigned  accounts  was  guaran- 
teed, to  the  extent  of  (7,600,  as  well  as 
that  Canflcld  would  promptly  pay  over  any 
money  and  checks  collected  by  him  aa  agent 
for  Burden.  But  a  condition  of  this  se- 
curity was  that  the  obligee  should  keep  a 
watchful  guard  over  the  accounts  assigned, 
and  make  monthly  inspection  of  the  books 
of  Canfleld.  That  this  would  necessitate 
several  days'  work  each  month,  if  actually 
done  with  fidelity,  ia  clearly  abowu.  That 
little  service  was  rendered  under  this  pro- 
vision, aside  from  the  examination  of  the 
accounts  and  shipping  receipta  as  they  wsre 
aasigned  at  different  times,  was  due  to  the 
bankruptcy  ensuing  within  a  very  short  time, 
and  the  seiEure  of  the  bankrupt's  books  by 
his  receiver. 

The  contention  is  that  this  provision  for 
compensating  Burden  for  the  service  re- 
quired by  the  indemnity  bond  was  a  mere 
cover  for  unlawful  interest,  and  that  it  waa 
never  Intended  or  expected  that  any  such 
.aervice  would  be  given.  This  is  sought  to  be 
SabowD  by  alleged  oral  declarations  of  Can- 

■  field.  Thus,  Canfield  says  that  when'he  was 
ationt  to  eign  the  conti^ct,  he  asked  Burden 
what  the  clause  about  services  to  be  render- 
ed meant,  and  that  he  replied,  "tliat  that 
was  simply  to  get  around  the  usury  law; 
there  were  no  service*  to  be  rendered  at  alL" 
Canfleld'a  bookkeeper,  &  Miss  Herzog,  after 


saying  that,  in  the  negotiations  prior  to  the 
day  the  agreement  waa  signed,  that  she  had 
heard  Burden  say  that  he  must  have  a 
,  bonus  of  1  or  2  per  cent  a  month  aa  usury, 
testifled  as  to  what  she  overheard  through 
an  open  window  between  her  ofGce  and  that 
occupied  by  Canfleld  at  the  time  the  bond 
waa  signed,  as  follows: 

Q.  Isn't  it  a  fact  that  Mr.  Canfleld  asked 
Ur.  Burden  what  was  meant  in  thia  agree- 
ment concerning  services  and  charges  for 
servfoea  to  he  rendered  by  Mr.  Burden  I 

Mr.  Crawford.    Objected  tc  as  leading. 

The  Referee.    Sustained. 

Q.  What  did  you  hear  Mr.  Canfield  aay 
concerning  this  agreement  shown  you. 

A.    I  don't  remember. 

q.  Well,  did  Mr.  Canfield  say  anything 
about  services,  or  did  Mr,  Burden  say  any- 
thing about  servicea  to  be  rendered? 

A.  Well,  Mr,  Burden  said  he  would  lik* 
t«  have  about  an  hour's  work  to  do  in  oui 
establishment  every  day,  and  then  Mr.  Can- 
fleld told  him  we  would  not  hkva  any  UM 
for  him  there. 

Burden,  when  recalled,  testified  to  his 
good  faith,  and  that  the  compenstttioB 
agreed  upon  was  to  be  for  the  aervioe  re- 
quired by  the  contract  and  bond,  and  would 
be  worth  what  he  waa  to  receive.  He  de- 
nied in  most  emphatic  terms  that  he  ever 
demanded  a  bonua  or  used  the  word  "usury" 
in  any  of  the  negotiations,  or  that  ha 
had  ever  made  any  such  statement  or 
declaration  aa  testified  to  by  Canfield. 
He  waa  supported  in  his  denial  by  Koehler, 
the  br<dier  who  negotiated  the  loan  for 
Canfield.  All  of  this  evidence  wa«  ex- 
cepted to  as  contradicting  the  written 
agreement  and  was  admitted  over  objeo-  ^ 
tion.  Where  the  inquiry  ia  whether  tbejj 
contract  is  one  forbidden  by  law,*  it  ia  * 
open  to  evidence  dehort  the  agreement  to 
show  that,  though  legal  upon  its  face,  it 
was  in  fact  an  illegal  agreement.  Otherwise 
the  very  purpose  of  the  law  in  forbidding 
the  taking  of  usury  under  any  cover  or 
pretext  would  be  defeated.  The  defense  ia 
one  which  the  debtor  may  make  even  though 
it  contradicta  the  agreement,  Scott  r. 
Uoyd,  9  Fet.  418,  9  L.  ed.  178. 

It  has  been  auggeated  that  there  ia  a  dis- 
tinction between  the  admissibility  of  evi- 
dence deAorj  the  contract  which  ia  intended 
to  show  the  whole  and  true  nature  of  the 
transaction,  and  mere  declarations  made  by 
the  lender  In  the  nature  of  a  confession  that 
the  agreement  for  servicea  required  to  main- 
tain the  obligation  of  the  indemnity  bond 
was  a  mere  scheme  to  cover  usury,  and  that 
no  service  was  to  be  rendered.  We  notiea 
the  distinction  and  paaa  It  'bj,  for  tba  rea- 
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BOB  tlut,  aanuning  the  eridenee  to  be  i 
pAtsnt,  it  is  not  to  coDrmcing  b.b  to  justify 
ft  diiagTBement  with  the  view  of  the  circuit 
court  of  appeftb  that  the  defense  of  uturj 
bRt  not  been  utiafactoril;  made  out. 

The  instrument  upon  its  face  ie  not  ui 
OUB.  Of  eonne.  If  the  Mrvice  to  be  rendered 
■bould  be  made  to  appear  trivial  and  of 
real  importance,  the  inference  might  be 
dnwn  that  the  agreement  in  that  partlcalf 
waa  a  aham  and  device  to  cover  a  mei 
■auriouB  ooDtraet,  such  as  we  are  asked  to 
believe  Burden  declared  it  to  be.  Burden' 
plan  was  that  the  loan  should  carr;?  ivith  it 
light  worlc,  such  aa  a  retired  business  man 
might  do,— one  or  two  hours  of  ofSce  work 
each  day,  as  he  explained.  But  he  also  re- 
quested security  for  his  money.  Open  Itook 
accounts  might  answer  it  the  borrower  had 
a  satiafBctory  business  rating.  The  latter 
means  everything  to  basinesa  men.  Can- 
fleld's  rating  was  not  late  enough  to  satisfy 
Borden  and  the  negotiations  feii  through, 
and  were  not  resumed  for  a  month  or  mora 
Tlien  Koehler,  who  had  before  negotiated 
k>  loans  for  Cenfield,  suggested  that  he  should 
■  a]sa*give  Burden  the  indemnity  bond.  Bur- 
den examined  the  form  of  such  bond,  and 
finding  that  one  of  its  conditions  was  his 
own  watchfulness  over  collections  and  min- 
ute inspections  of  Canfield's  boolcs,  he  pro- 
poaed  to  make  the  loan  upon  the  assigned 
Bceounta  end  the  indemnity  bond,  provided 
ha  was  compensated  for  the  service  the  bond 
required  from  him.  The  amount  agreed  up- 
on. Burden  claims,  was  no  more  than  a  fair 
return  for  what  Judge  Hand,  who,  in  the 
district  court,  sustained  the  defense,  de- 
scribes as  "work  which  was  undeniably  sub- 
•tantial  and  vexatious." 

To  hold  the  agreement  void  would  seem 
to  require  that  we  shall  accept  as  true  that 
there  was  no  such  service  expected  or  re- 
qnired,  and  that  the  clause  was  inserted  to 
cover  a  usurious  bonus.  But  as  the  indem- 
nity bond  was  conditioned  upon  Burden 
doing  the  very  things  which  be  is  said  to 
have  declared  were  not  to  tw  done,  of  what 
value  would  that  security  becomet  The  oat- 
ural  presumption  Is  that  Burden  was  en- 
deavoring to  put  his  contract  in  such  shape 
that  Canfield  could  not  defeat  his  obliga- 
tion by  the  defense  of  usury.  Yet  we  are 
asked  to  believe  that  he  deliberately  de- 
clared to  the  debtor  that  the  agreement  as 
to  eervieei  was  a  device  to  defeat  the  law, 
and  that  he  was  not  to  render  any  such 
aervice.  The  incredibility  of  such  a  dec- 
laration by  Burden  to  Canfield,  the  debtor, 
seems  obvious.  Upon  this  point  Judge 
Coxe,  for  the  circuit  court  of  appeals,  said: 
"Of  course,  bankruptcy  was  not  contem- 
plated at  that  time;  at  least  by  Burden. 
If  Canfleld  did  not  enforce  the  usury  law. 


Burden  had  nothing  to  fear.  If  the  agree- 
ment did  not  bind  Canfleld,  It  did  not  bind 
anyone,  and  yet  Burden,  if  this  testimony 
be  true,  made  it  absolutely  useleas  to  ac- 
complish  the  object  for  which  he  says  it 
was  signed. 

"Why  should  Burden  make  an  agreement 
to  enable  him  to  receive  usurious  interest,  •• 
and  at  the  same  time  make  it^fanpoasible  for  • 
him  to  take  such  interest  without  placing 
him  absolutely  at  the  mercy  of  Canfieldl 

"There  is  no  pretenae  that  Burden  waa 
now  compos  mentia  at  the  time,  and  yet  it 
is  difBcult  to  believe  that  any  rational  being 
would  have  gone  to  the  trouble  and  expense 
□f  having  this  elaborate  agreement  prepared 
for  the  purpose  of  avoiding  the  usury  law, 
and  at  the  same  time  admit  to  the  only 
man  who  could  Interpose  the  defense  of 
usury  that  it  was  a  void  agreement.  So 
far  as  the  validity  of  the  agreement  is  con- 
cerned. Burden  might  as  well  have  stamped 
in  red  ink  on  its  face  the  words,  'void  for 

"We  must  assume  that  Burden  is  a  man 
of  ordinary  common -sense,  but  in  order  to 
find  that  he  made  the  statement  quoted,  we 
must  convict  him  of  stupidity  which  is 
unique  in  its  originality.  It  is  difficult  to 
imagine  that  a  rational  being  would  pro- 
cure a  safe  to  protect  him  from  bur^arji 
and  immediately  send  the  'combination'  to 
the  burglar  whom  he  had  most  reason  to 
dread."     (113  C.  C.  A.  6Q6,  193  Fed.  937.1 

Canfield  is  supported  by  his  bookkeeper, 
though  ber  account  of  the  matter  is  ma- 
terially different  from  his.  Burden  is  sup- 
ported by  Koehler,  the  broker,  who  was  is 
the  negotiations  throughout,  and  so  far  aa 
appears,  absolutely  disinterested.  There 
are  two  witnesses  against  two,  and  the 
burden  to  make  out  the  usury  is  strongly 
upon  the  appellani  Stillman  v.  Northrup^ 
109  N.  y.  473,  478,  17  N.  E.  379;  White  v. 
Benjamin.  138  N.  Y.  623,  624,  33  N.  B. 
1037.     In  the  caae  last  cited,  it  was  said: 

"Usury  is  a  crime;  and  he  who  allege* 
t  as  a  defense  to  an  obligation  must  estab- 
ish  it  by  clear  and  satisfactory  evidence." 

This  the  ap  pet  lent  has  not  done. 

Decree  affirmed. 

Mr.  Justice  Fltney  dissents. 


ms  u.  a.  i«.) 
CATHAREJE  M.  S.  FROSCH,  Ida  8.  Mon- 
day, Emma  A.  Schwab,  et  al.,  Appta., 

WILLIAM  WALTER. 

Tbubtb  U  124*>— Dbscriptiok  or  Pasties 
~"Si«viviHo  Childbm." 
].  ThoHC  only  who  answered  the  deecrip- 

on  "surviving  children"  at  the  time  of  the 
execution  of  a  trust  deed  to  provide  for  the 
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grantor'B  ehildra  bj  bU  fint  wife  ara 
meftot  by  that  tenn  u  uMd  in  k  clause 
which  direct*  that  in  the  event  of  the  death 
without  issue  at  any  one  of  the  "above- 
meotioned  children,"  hia  share  shall  be  sold 
after  the  death  of  the  grantor,  and  the  pro- 
ceeds paid  over  tn  e<^ual  portions  to  the 
frnntor'i  Burriving  children. 

[Bd.  Vota^-VoT  o&sr  oasM,  iw  Trusts,  CmL 
Dig-  I  in ;    Dk-  Dig.  I  1£4.*1 

Tbusto  (J  124*)— Dbscwptiok  0¥  Pasties 

— "SCIVIVIKQ    CHIl.DHEtr." 

£.  Adult  ehildren  who  had  otherwise  been 
proTlded  for  wera  not  embraced  ' 


"•urviTing   children," 

dMd  pDr^rtins  to  be  executed  to  provide 
for  the  minor  ohildren  of  the  grantor,  wbicb 
directs  that  in  the  event  of  the  death  with- 
out issue  of  any  one  of  the  "above-men- 
tioned children,  his  share  shall  be  sold 
after  the  death  of  the  grantor,  and  the  pro- 
ceeds paid  over  in  equal  portions  to  the 
grantor's  aurvivinff  children. 

Sd.  Nots.— For  othsr  case*,  §••  Trusts,  Cant. 
I  m:  iMa.  Dis.  I  m.*] 
Tbubts  (I  124*)— Tbvtxd  ob  Gohtinokkt 
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3.  The  death  without  issue  of  one  of  the 
ohildren  described  In  a  trust  deed  purport- 
ing to  be  executed  to  provide  for  the  grant- 
eri  efaildreu  determines  who  shall  take  as 
*^nrvlTing  children"  under  a  clause  which 
direota  that,  in  the  event  of  the  death  with- 
out issue  of  anj  one  of  the  "above-men- 
tioned children,"  the  propertv  held  in  trust 
for  him  shall  be  sold  after  tne  death  of  the 
grantor,  and  the  proceeds  pnid  over  in  equal 
portions  to  the  grantor's  surviving  children, 
and  hence,  where  one  of  such  children  sur- 
vived her  brotlier,  dying  without  issue,  but 
iiereelf  died  before  the  grantor,  her  children 
will  talie,  although  the  gift  over  is  con- 
tained in  the  direction  for  distribution  after 
■ale,  and  this  waa  postponed  until  after  the 
grantor's  deatiu 

[Ed.  Note.— ror  otliar  c*SM,  sse  Trusts.  CenL 
mt-  1 1*7 :    O^e.  Dts.  1  lU.*] 

[No.  192.] 

A^ned  March  IT  and  18,  1913.     Decided 
April  7,  1DI3. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  a  decree  of  the  Su- 
preme Court  of  t)M  District  in  favor  of  com- 
plainant in  a  init  in  equity,  involving  the 
construction  of  a  truit  deed.  Reversed,  and 
original  decree  of  Supreme  Court  restored. 

Bee  same  case  below,  34  App.  D.  C.  33S. 

The  facte  are  stated  in  tbe  opinion. 

Messrs.  Ralpb  P.  Barnard,  BenjamlD 
F.  Iieigbton,  and  Guy  H.  Johnson  for  ap- 
pellant Catharine  M.  8.  Frosch. 

Mr.  M.  J.  Colbert  for  appellants  Oscar 
Walter  et  aL 

Mr.  Hugh  T.  Taggart  for  appellant  Ida  S. 
Uond&7  et  aL 


Hr.  Oliver  Uetierott  for  appellants  Hear; 
C.  and  Frederldc  L.  Walter. 

Messrs.  Jomee  B.  Archer,  Andrew  Lips- 
comb, and  John  Lewis  Smith  for  appellee. 

•  Mr.  Justice  Holme*  delivered  the  opinioa  • 
of  tbe  court; 

This  is  a  bill  in  equity  brought  by  Cath- 
arine Frosch  against  a  trustee  under  a  deedn 
to  compel  him  to  transfer'to  her  or  other-* 
wise,  according  to  the  construction  of  the 
instrument,  certain  of  the  property  con- 
veyed hy  the  deed.  Other  parties  in  interest 
are  joined,  and  argument  has  been  heard  on 
their  behalf.  The  facts  are  as  follows: 
John  Walter,  tlie  plaintiff's  father,  execut- 
ed the  deed  on  June  18,  1809.  At  that  time 
his  GrEt  wife  had  died,  leaving  Qve  children, 
of  whom  the  plaintiff  is  one,  and  he  bad 
married  again. 

Tvo  of  these  cbildren,  John  Walter,  Jun- 
ior, and  William  Walter,  were  of  age.  On 
the  date  mentioned  their  father  gave  tbem 
severally  certain  property  io  fee  simple,  and 
then  made  the  deed  before  us,  recitjng 
therein  that  he  was  "desirous  of  malcing 
provision  for  his  cbildren  by  hta  first  wife, 
to  wit:  Catharine  Magdalena  Sophia  Wal- 
ter [the  plaintiff],  George  N.  Walter,  and 
Mrs.  Barbara  King,"  these  three  then  being 
under  age.  The  final  limitation  la  the  one 
to  l>e  construed,  but  it  will  be  understood 
tietter  when  the  previous  ones  have  been 
summed  up. 

The  deed  conveys  to  John  Walter,  Jr., 
certain  parcels  of  land  in  trust,  after  cer- 
tain contingent  prior  payments  and  after 
the  death  of  the  grantor,  to  hold  tbe  first- 
named  parcel  and  pay  the  rents  and  proflta 
to  the  plaintiff  for  life,  and  then  to  hold 
for  tbe  use  of  her  cliildren  in  fee.  It  simi- 
larly dieposes  of  a  bond  tor  (10,000,  given 
by  John  Walter,  Jr.,  to  his  father  as  part 
consideration  for  tbe  aiwve-mentioned  gift 
to  him,  stating  that  it  is  "in  order  to  equal- 
ize the  division  of  my  property  between 
ray  said  children."  Then  comes  a  gift  of 
the  second  and  third  parcels  upon  like 
limitations  and  trusts  for  another  daughter: 
Kirs.  Barbara  King,  and  also  of  secured 
notes  for  $7,300,  lilce  the  gift  of  the  bond 
for  Catharine,  "in  order  more  fully  to 
equalize  the  division  of  his  property  among 
his  cbildren."  The  fourth  parcel  is  given 
upon  similar  trust  for  George  N.  Walter, 
the  youngest  son. 

Then  comes  the  doubtful  clause.  "In  the^ 
event  of  the  death  of  any  one  of  the  above  h 
mentioned  children  of  the*iaid  John  Walter,* 
Senior,  to  wit;  Catharine,  George  A,  Bar- 
bara, without  leaving  any  child  or  children, 
or  any  issue  of  any  child  or  ebildren, 
then  and  in  that  cose  that  the  property 
held  in  trust  by  said  trustee  party  cd  th» 
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iecond  part  for  the  beneflt  of  th«  party  | 
tlien  dying  irithont  iiaue  thtM  be  sold  bj 
■Aid  party  of  the  ucond  part,  after  tbe 
death  of  John  Walter,  Benior,  and  the  pro- 
eeedi  paid  over  In  equal  portioiu  to  the 
■urriTing  children  of  tbe  eald  John  Walter, 
6enior."  John  Walter,  Senior,  died  on  April 
12,  1907.  Before  that  date  Qeorge  had  died 
In  189S,  Qomarried,  and  it  Is  the  diBposition 
to  be  made  of  bis  share  that  is  in  question 
here.  Barbara  had  died  on  August  23,  1904, 
leaving  eight  children,  defendants  herein, 
and  John  Walter,  Jr.,  bad  died  on  Novem- 
ber IT,  1Q06,  leaving  two  children,  defend- 
ants herein.  William  Walter,  who,  with 
John,  had  been  provided  for  separately,  sur- 
rivM  and  also  is  made  a  defendant.  The 
grantor's  second  wife  aftervarda  died,  child- 
less, and  he  married  a  third  wife,  who  died 
leaving  four  children,  also  defendants  in 
this  suit.  It  may  be  remarked,  if  in  any 
way  material,  that  the  grantor  in  1900  pro- 
vided for  these  laat-mentianed  children  by 
gifts  similar  t«  the  above,  subject  like  them 
to  a  life  estate  in  himBclf. 

To  begin  with  tbe  claim  of  the  children 
of  the  third  marriage,  we  are  of  opinion 
that  it  is  unfounded-  ITie  word  "heirs," 
If  tised  as  a  term  of  purchase  in  a  will, 
might  be  held  to  reach  forward  and  to  sig- 
nify whoever  might  turn  out  to  be  such  by 
the  law  in  force  and  applicable  to  tbe  tes- 
tator's death.  But  this  is  a  deed  and  the 
word  ia  "children."  In  view  of  what  we 
have  to  say  further,  it  is  enough  to  state 
our  opinion  that  tbe  word  as  hers  used  is 
confined  to  persona  who  anawered  the  de- 
scription at  tbe  moment  when  tbe  deed  was 
executed  and  apoke. 

The  court  ol  appeala  held  that  all  per- 
sons  were  embraced  who  answered  that 
Hdescriptian  at  that  time,  provided  they  sur- 
•  vived  tbe  grantor,  and  directed  a'decree  in 
favor  of  the  plaintiffs,  Catharine  and  Wil- 
liam Walter.  34  App.  D.  C.  338.  But  we 
take  a  different  view.  In  the  first  place  we 
are  of  opinion  that  the  word  "children,"  aa 
used  habitually  in  tbe  deed,  meana  tbe 
three  children  for  whom  It  declares  at  tbe 
outset  that  Its  object  is  to  provide.  That 
very  declaration  not  only  dominates  tbe 
deed  aa  a  statement  of  tbe  aole  re 
the  whole  thing,  but  foreahadows  the  mode 
of  referring  to  these  three  children  In  terms 
broad  enough  to  signify  all, — ''is  desirous 
of  making  proviaiona  for  his  children  by  bis 
flrit  wife," — a  phrase  only  cut  down  by  a 
'^  wit:  Catharine,  George,  and  Mrs.  King." 
When  tbe  grantor  speaks  of  equalizing  his 
property  "between  my  said  children,"  we  un- 
derstand him  to  refer  to  the  three  that 
have  been  mentioned  together  under  that 
name.  And  we  understand  him  to 
nothing  different  when  later  he  speaks  ot 


equalleing  tbs  division  of  bis  property 
among  his  children.  This  interpretation 
perhaps  ia  atrengtbened  by  the  fact  that 
"my  property  cannot  properly  include  tbat 
which  bad  been  conveyed  to  his  two  elder 
sons,  and  therefore  that  tbe  equalizing  con- 
templated was  an  equalizing  as  between  the 
three  children  among  whom  his  remaining 
property  was  divided  by  the  present  deed. 
In  the  clauae  under  conaideratinn  bo 
shows  whom  he  meant  by  "aaid  children" 
when  be  says  "above-mentlonod  children, 
to  wit;  Catharine,  Oeorge,  and  Bar- 
bara,"— and  when  a  few  lines  further  oa 
he  says  "surviving  children,"  the  interenee 
is  strong  that  he  meana  the  children  that 
up  to  tiiat  moment  he  bad  been  talking 
about  by  that  name  throughout.  It  would 
seem  that  the  grantor  considered  that  be 
had  made  a  division  that  would  be  fair  aa 
against  the  two  elder  children,  who  had  re- 
ceived their  gifts  in  fee,  if  each  of  the  threa 
children,  and  after  them  their  descendants, 
respectively,  received  and  retained  the  por- 
tion allotted  to  each.  The  groups  set  over 
against  each  other  in  his  mind  were  the  twoS 
adults'and  the  three  minors.  If  one  of  tbaS' 
latter  died  without  issue,  and  his  share  went 
to  the  other  two,  the  equality  was  kept 
up  because  all  of  tbe  three  were  equally 
subject  to  tbe  chance;  but  aasuming  a  aub- 
atantial  equality  between  the  five  lota,  tha 
two  adults,  being  subject  to  no  chance  ot 
loas,  had  no  claim  to  a  chance  of  gain.  It 
follows  that  William  Walter  is  excluded, 
contrary  to  the  decree  of  the  court  of  ap> 

Tilers  remains  ths  question  whether  chil- 
dren of  Barbara  King  are  entitled  to  abar* 
with  Catharine,  as  held  by  tbe  supreme 
court.  The  court  of  appeals  waa  of  opinioa 
that  tbe  interest  of  Barbara  King  waa  con- 
tingent upon  her  surviving  ths  grantor,  and 
tbat  as  she  died  before  him,  her  ehildroi 
could  not  take,  the  word  "children"  obvious- 
ly being  used  in  its  proper  senae,  and  not 
embracing  Issue  of  such  children,  mentioned 
antithetically  in  tbe  same  sentence.  Ik 
reached  this  conclusion  because  the  direction 
to  sell  and  distribute  did  not  operate  till 
after  the  death  of  the  grantor,  and  in  U» 
view  the  time  of  distribution  determined 
the  time  of  vesting  an  individual  title  Is 
any  child.  On  this  point  also  we  take  a 
dilTerent  view.  The  limitation  over  on  th* 
death  of  one  ol  the  three  children  without 
issue  was  of  general  import  and  acope,  and 
was  not  confined  to  such  a  death  before  th* 
grantor'a  If  Oeorge  had  died  after  his 
father,  instead  of  before,  the  gift  over 
still  would  have  taken  effect.  Surviving 
children,  then,  meana  those  of  the  three 
children  who  survive  the  child  who  dies 
without  issue.    The  death  of  the  child  d«* 
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termlnee  wbo  >JhBll  take  u  aurviving  chil- 
dren. It  1b  true  that  if  that  death  happena 
before  the  grantor'B,  the  diatribution  ia  post- 
poncd,  bnt  th»t  obviouely  ii  inierted  to  ex- 
dode  anj  implication  that  in  that  event 
the  graator  givea  up  the  life  eatate  that  he 
bae  reserved  throughout.  It  dees  not  ap- 
pear to  ue  to  wM'raat  the  eooclnelon  that 
the  time  of  the  child's  death,  with  refer- 
enee  to  thia  collateral  fact,  waa  to  affect  the 
'Datuie  or  quality  of  the  interest  given  to 
•  the  children'who  eurrive.  It  is  true  that 
the  gift  ia  contained  in  the  direction  for 
dietributiou  after  sale,  but  in  viei 
•pinion  that  it  would  have  operated  equally 
whenever  George  died,  and  that  the  reason 
irf  the  paatponemcnt  of  diatribution  to  after 
the  grantor's  death  wag  aolaljr  on  the  grant- 
•r'a  own  account,  that  fact  cannot  affect  the 
reault.  The  decree  of  tbe  Court  of  Appeals 
la  reversed  and  the  original  decree  of  the 
Supreme  Court  will  be  restored. 
Decree  lereraed. 

Mr.  Justice  Pltn«7,  concurring: 

I  concur  in  tbe  reanlt  reached,  and  agree 
with  the  reasoning  expressed  in  the  opinion 
of  the  court  except  upon  <me  point.  The 
vpinion  atatea: 

"Tbe  limitation  over  on  the  death  of  one 
of  the  three  children  without  issue  was  of 
general  import  and  acope,  and  wa*  not  con- 
fined to  auch  a  death  before  the  grantor'a. 
If  George  had  died  after  his  father,  instead 
of  before,  tbe  gift  over  it  ill  would  have  tak- 
en effect." 

Upon  this  point  I  agree  with  the  view  ex- 
pre^ed  in  the  opinion  of  tbe  supreme  court 
of  the  District,  that — "the  equitable  title  to 
George's  portion,  subject  to  the  life  estate 
of  Joha  Walter,  Sr.,  bec&me  vested  in  the 
eomplainant  herein  (Mr*.  Froech)  and  her 
•later,  Barbara  King,  at  Oeorge's  death, 
H»7  14,  18B2.  Being  lo  vested,  Barbara's 
■hare  pasaed  by  her  death  to  her  eight 
ehildren;  and  William  Walter,  the  children 
oi  John  Walter,  Jr.,  and  the  four  children 
of  tbe  third  wife,  have  no  share  in  the  aaid 
IMUpeTty." 

(Bt  V.  8.  UT.) 

HENRT  L.  BOQAKT,  Townsend  Lawrence, 
and  Anita  Lawrence,  as  Executors  of 
Walter  B.  Lawrence,  Suing  on  Behalf 
of  Tbemselvea  and  Other  Stockholders, 
•te.,  Appts., 

SOUTHERN  PACIFIC   COMPANY  et  aL 

CoiTBis  a  SSi*)  —  Appeal  rsoii  CucniT 

CoiIBI^-JCBISDIOnON  BcLOW. 

A  decree  of  a  Federal  circuit  conrt,  In  a 
«a»e  removed  from  a.  state  court  for  diver- 
litj  of  citiienship,  dismissing  the  suit  as 
the  result  of  aiipljing  the  general  rule  as 


to  indispensable  parties,  unaffected  bj  U.  8. 
Rev.  Stat  i  737,  U.  8.  Comp.  Stat.  1901,  p, 
C8T,  or  equity  rule  47,^  where  a  certain  non- 
resident oorporation  which  it  found  waa 
such  a  party  had  not  been  served,  sjid  bad 
not  appeared  or  waived  service,  does  not 
present  any  question  of  the  jurisdiction  of 
the  court  as  a  Federal  tribunal  which,  un- 
der the  act  of  March  3,  1801  {20  Stat,  at 
L.  826,  chap.  S17,  U.  S.  Comp.  Stat.  1901, 
p.  488),  9  S,  will  sustain  an  appeal  to  tbe 
Federal  Supreme  Court. 

{Bd.  Not*.— For  otter  eases.  *■•  Coarts,  Cent. 
DIE.  il  Il»:-10£5.  1031;    Deo.  Die  I  S8S.*] 

INo.    105.] 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  New  York  to  review  a  decree  diamisaing, 
for  want  of  an  tndiapensabls  party,  the  bill 
in  a  suit  which  had  been  removed  to  that 
court  from  a  staU  court     Diamiased. 

See  same  case  below,  180  Fed.  822. 

Tbe  facta  are  stated  in  tbe  opinion. 

Messrs.  H.  Snowden  Mnrshall,  James 
A.  O'Qorman,  A.  J,  Dittanhoefer,  and  David 
Gerber  for  appellants. 

Mr.  Arthnr  H.  Van  Dmnt  for  tbe  South- 
em  Paciflo  Company,  the  Houston  t  Texae 
Central  Railroad  Company,  and  the  Central 
Trust  Company. 

Mr.  Frederick  Oeller  for  the  Ftumera 
Loan  k  Trust  Company. 

Messrs.  Tompkins  Mcllvaine  and  Wood- 
bull  Hay  for  tbe  Metropolitan  Trust  Com- 
pany. ^ 

Mr.  Justice  Day  delivered  tbe  opinion  * 
of  the  court: 

This  is  a  direct  appeal  from  a  decree  of 
the  United  States  circuit  court  for  th» 
ITU  district  of  New  York  upon  the 
ground  that  the  jurisdiction  of  the  oirenlt 
court  is  In  issue  under  9  5  of  the  circuit 
court  of  appeals  act  (26  Stat  at  L.  828, 
chap.  517,  U.  S.  Comp.  6Ut  1901,  p.  4S8), 
and  a  certificate  to  that  effect  has  been  sent 
to  thia  court 

le  suit  was  originally  brought  in  tbe 
New  York  supreme  court  for  the  county  of 
Queens  by  Walter  B.  Lawrence,  who  bos 
since  died,  and  for  whom  the  appellanU 
have  been  subatituted,  against  the  Southern 
Pacific  Company,  Frederick  P.  Dlcott,  Cen- 
tral Trust  Company  of  New  York,  Farm- 
ers' Loan  k  Trust  Company,  Metropolitan 
Trust  Company  of  the  City  of  New  York, 
the  Houston  Ic  Texas  Central  Railroad 
Company  [which  we  will  call  the  "rail- 
rOHd  company"),  and  the  Houston  ft  Teres 
Central  Railway  Company  (which  we  will 
call  the  "railway  company").  Upon  the  pe- 
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*  UUmi    of   Um  *  Southern    Puifio   Compan;,    but  that  tba  state  court  from  which  it  v 


Oloott,  and  tha  railroad  compftn/,  ths 
was  removed  to  th«  United  Statu  circuit 
oourt.  Lawrence  alleged  io  hie  complaiDt 
that  he  wae  a.  itoclcholder  ol  the  lailw&y 
companj,  of  which  the  Southern  Pacific 
Company  owned  a  majority  of  the  stock; 
that  the  railway  company  became  Involved 
in  various  foreclosure  suits,  to  which  it 
•et  up  certain  defenses  claimed  by  Law- 
renM  to  be  valid  and  suffleientj  that  the 
Bouthem  Pacific  Company  entered  into  a 
certain  reorganization  ^reement,  whereby, 
in  consideration  of  the  withdrawal  of  tbe 
defeniea,  which  was  procured  by  the  South- 
em  Pacific  Company,  the  mortgages  wer« 
foreclosed  and  all  the  property  of  the  rail- 
way company  bought  in  by  defendant  01- 
«Dtt,  who  transferred  tlie  lines  of  railroad, 
rolling  stocic,  etc,  to  the  defendant  railroad 
company,  organized  pursuant  to  the  agree- 
menti  that  new  bonds  were  issued  by  the 
railroad  company  to  retire  the  old  bonds, 
and  the  lands  of  the  railway  company,  pur- 
chased by  Olcott,  were  conveyed  to  the 
three  trust  companies  under  the  new  mort- 
gages, defendants  herein,  as  further 
rity  for  the  bonds;  and  that  under  the  plan 
the  Southern  PaciSe  was  given  more  favor- 
able terms  than  the  minority  atoekbolders 
in  the  matter  of  receiving  the  benefits  «f 
the  reorganization  agreement,  and  that  con- 
sequently all  the  stock  of  the  railroad  eom- 
pany  was  taken  over  by  the  Southern  Pa- 
cific Company.  Lawrence  prayed  that  the 
Southern  Pacific  Company  be  decreed  tma- 
tes  of  all  benefits  received  under  the  plan, 
and  for  an  accounting,  and  prayed  that  the 
trust  companies  convey  the  surplus  arising 
from  the  sale  of  land,  after  the  bonds  have 
been  liquidated,  to  the  railway  company, 
and  for  certain  other  relief. 

After  the  removal  of  the  case  to  the  cir- 
cuit court,  a  motion  was  made  to  remand  to 
the  state  court,  which  nas  overruled.  There- 
aft«r  the  defendants  the  Southern  Pscific 
"  Company,  Olcott,  and  the  railroad  company 
•  filed'ft  plea  in  which  it  was  set  up  that  tbe 
railwsy  company  was  a  necessary  and  indis- 
pensable party  to  the  suit;  that  it  was  be- 
yond tbe  jurisdiction  of  the  court,  and 
could  not  be  brought  in  by  process,  and 
without  its  presence  no  decree  could  he  ren- 
dered in  the  case,  and  therefore  prayed  that 
the  bill  be  dismissed.  Special  pleas  were 
filed  by  the  Central  Trust  Company  of  New 
York,  the  Farmers'  Loan  &  Trust  Com- 
pany, and  the  Metropolitan  Trust  Company 
of  the  City  of  New  York. 

Thereafter  another  motion  to  remand  was 
made.  This  motion  was  based  upon  the 
ground  that  the  circuit  court  could  not 
get  jnriadiction  over  the  railway  oompany. 


removed    could    acquire    jurisdiction    i 
all  the  parties.     XMs  motion  wsa  also  de- 
nied by   the  court, 

The  pleas  to  the  Jurisdiction  were  heard 
upon  an  agreed  statement  of  facts,  from 
which  it  appears  that  the  railway  company 
was  incorporated  under  a  special  act  of 
the  state  af  Texas,  which  contained  no  limi. 
tation  upon  its  corporate  existence,  and 
prior  to  1686  bad  operated  certain  railroads 
in  Texas;  that  tbe  railway  company's  prop- 
er^ was  sold  under  the  foreclosure  decree 
for  C7,000,000  less  than  the  amount  de- 
creed to  be  due,  and  that  the  deficit  was 
unpaid  and  uncollectible;  that  the  reorgan- 
ization had  been  accomplished;  that  since 
the  foreclosure  sale  the  railway  company 
has  owned  no  property  and  has  had  no 
place  of  business  in  tbe  state  of  New  York; 
that  no  meeting  of  the  stockholders  or  di- 
recton  bos  been  held  since  1890,  and  that 
while  there  are  three  surviving  directors, 
none  of  them  visit  the  state  of  New  York 
upon  the  company's  business.  The  circuit 
court  held  thai  the  railway  company  waa 
an  indispensable  party  to  the  suit,  and, 
unless  it  could  be  served  with  process  with- 
in five  days  from  the  date  of  entering  tht 
order,  a  final  decree  should  be  entered  dls- 
missing  the  bill,  which  was  thereafter  dona.* 
*  The  circuit  court  made  a  certificate  upon* 
which  to  bring  the  cose  here,  containing  the 
following  questions: 

"1.  Whether  the  circuit  court  hsd  juris- 
diction to  proceed  with  the  cause,  and 
whether  the  circuit  court  had  jurisdiction 
of  the  cauee  of  action. 

"2.  Whether  the  Houston  &  Texas  Cen- 
tral Railway  Company  was  an  indispensa- 
ble party  to  the  action. 

"3.  Whether,  if  the  Houston  &  Texas  Cen- 
tral Railway  Company  was  an  indispen- 
sable party  to  the  action,  and  would  not 
appear  therein,  and  could  not  be  served 
with  process  within  the  jurisdiction  of  tiie 
court,  the  court  thereby  lost  jurisdiction 
of  the  cause  of  action  so  that  it  should  dis- 
miss the  bill. 

"i.  Wbether,  if  the  Houston  k  Texas  Cen- 
tral Railway  Company  was  an  indispensable 
party,  and  would  not  appear,  and  could 
not  be  served  n'ith  process  within  the  ju- 
risdiction of  this  court,  the  cnuse  should 
have  been  remanded  to  the  state  oonrt. 
from  whence  it  was  removed." 

Appeals  may  be  taken  directly  to  this 
court  from  the  circuit  court  under  |  5  of 
the  circuit  court  of  appeals  act  in  any  ease 
in  which  the  jurisdiction  of  the  drcuit 
court  is  in  issue,  and  it  is  provided  tltat  in 
such  cases  the  question  of  jurisdiction  alone 
■hall  be  certified  to  this  court  for  decision. 
The  question  intended  to  bs  thus  br«ught 
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to  this  court  bj  direct  ftppal  U  well  let- 
tied  to  be  the  jurisdietion  of  the  court 
«B  a  Federal  Court.  Questions  of  gen- 
•ral  jurlBdicUon,  appIicaJile  as  well  to 
to  state  ss  FedereJ  tribunala,  are  not  in- 
eluded  in  such  review.  Louisville  Trust  Co. 
T.  Knott,  191  U.  S.  225,  48  L.  ed.  1S9,  24 
Sup.  Ct  Bep.  119;  Courtnej  v.  Pradt,  I9fl 
n.  8.  80,  49  L.  ed.  398,  25  Sup.  Ct.  Rep. 
208;  Fore  River  Shipbuilding  Co,  v.  Hags, 
219  U.  B.  176,  65  L.  ed.  163,  51  Sup.  Ct 
Rep.  186. 

The  question  cannot  be  brought  into  tbe 
record  by  certificate  if  not  reallj  presented, 
and  whether  so  presented  this  court  will 
determine  for  itself.  R.  J.  Dameli  t.  lilt- 
nois  C.  R.  Co.  226  C.  8.  243,  G6  L.  ed.  107S, 
^S2  Sup.  Ct.  Rep.  780. 
2  The  question  to  be  decided  Is  wliether 
*  the  case  waa'dinnissed  tor  the  want  of  ju- 
risdiction In  the  circuit  court  ss  a  Federal 
court  1  for  If  it  be  found  that  the  case  was 
diamissed  beeauee  of  the  decision  of  a  ques- 
tion not  peculiar  to  ths  Federal  jurisdic- 
tion, and  involving  oal;  a  general  question 
of  procedure  in  equity,  this  court  need  not 
consider  it.  From  what  has  been  stated  it 
ia  apparent  that  the  case  was  duly  removed 
because  of  diverse  dtizenihip,  and  what 
was  dons  afterwards  was  in  pursuance  of 
the  jurisdiction  thus  acquired.  The  defend- 
ants, the  Southern  Pacific  Company,  01- 
eott,  and  the  railroad  companj,  by  plea 
claimed  that  the  cause  should  not  proceed 
because  the  railway  oompany  was  an  indis- 
pensable party  to  the  suit.  Tbis,  It  Is  con- 
tended, presented  a  question  of  the  juris- 
diction of  the  court  as  a  Federal  court, 
and  the  dismissal  of  the  suit  was  the  de- 
nial of  snch  jurisdiction. 

Section  787  of  the  Revised  Statutes  (U. 
S.  Comp.    Stilt.   1901,   p.   687)    provides: 

"When  there  are  several  defendants  In 
an;  suit  at  law  or  in  equity,  and  one  or 
more  ol  them  are  neither  inhabitants  of 
nor  found  within  the  district  in  which  ths 
suit  is  brought,  and  do  not  voluntarily  ap- 
pear, the  court  may  entertain  jurisdiction, 
and  proceed  to  the  trial  snd  adjudication 
of  the  suit  between  the  parties  who  are 
properly  before  it;  but  the  judgment  or 
decree  rendered  therein  shall  not  conclude 
or  prejudice  other  parties  not  regularij 
served  with  process  nor  voluntarily  appear- 
ing to  answsr;  snd  nonjoinder  of  parties  i 
who  are  not  Inhabitants  of  nor  found  within 
the  district,  as  aforesaid,  shall  not  cwisti- 
tute  nutter  of  abatement  or  objection  to  the 
suit." 

Equity  rule  47  is  to  tlie  same  effect 

"^n  an  eases  where  it  shall  appear  to  the 
Mmrt  that  p^sons  who  might  otherwise 
be  deemed  necessary  or  proper  parties  to : 
tbs  snit  eannot  bs  made  parties  by  reason 


of  their  being  ont  of  the  jurisdiction  of 
the  conrt,  or  incapable  otherwise  of  being 
made  parties,  or  because  their  joinder-. 
would  oust  the  Jurisdiction  of  the  court  J 
as  to  the 'parties  before  the  court,  the" 
court  m«y,  in  their  discretion,  proceed  in 
the  cause  without  making  such  persons 
parties;  and  in  lueh  cases  the  decree  shall 
be  without  prejudice  to  the  rights  of  Uie 
absent  parties." 

While  the  statute  and  rule  just  quoted, 
to  the  extent  to  which  they  go,  are,  of 
course,  oontrolling,  neither  the  rule  nor  ths 
statute  undertakes  to  define  what  is  an  in- 
dispensatle  party,  but  each  merely  under- 
takes to  formulate  principles  already  con- 
trolling in  courts  of  equity,  and  applicable 
as  well  to  other  courts  as  to  those  of 
Federal  origin.  The  statute  was  ori^nally 
passed  in  1839  (6  Stat,  at  L.  321,  chap.  86, 
U.  S.  Comp.  SUt.  ISOl,  p.  6S7).  and  role 
47  of  equity  practice  as  adopted  by  this 
court,  is  only  a  declaration  of  the  effect 
of  the  act  of  Congress.  The  statute  and 
rule  came  before  tbis  court  in  Shields  v. 
Barrow,  17  How.  130,  IB  L.  ed.  158,  and, 
speaking  of  them,  Mr.  Justice  Curtis,  de- 
livering the  opinion  of  the  court,  said 
(p.  141) : 

"The  act  says  it  shall  be  lawful  for  the 
court  to  entertain  jurisdiction;  but,  as  is 
observed  by  this  court  in  Mallow  v.  Hinde, 
12  Wheat.  198,  S  L.  ed.  600,  when  speak- 
ii^  of  a  case  where  an  indispensable  party 
was  not  before  the  court,  'we  do  not  put 
this  case  upon  the  ground  of  jurisdiction, 
but  upon  a  much  broader  ground,  which 
must  equally  apply  to  all  courts  of  equity, 
whatever  may  be  their  structure  as  to  jurt^ 
diction;  we  put  it  on  the  ground  that  nft 
court  can  adjudicate  directly  upon  a  per- 
son's right,  without  the  party  being  either 
actually  or  constructively  before  the  court.* 

"So  that,  while  this  act  removed  any 
difficulty  as  to  jurisdiction,  between  compe- 
tent parties,  regularly  served  with  process, 
it  does  not  attempt  to  displace  that  princl- 
pie  of  Jurisprudence  on  which  the  court 
rested  the  ease  last  mentioned.  And  the 
47th  rule  is  only  a  declaration,  for  the 
government  of  practitioners  and  courts,  of 
the  effect  of  this  act  of  Congress,  and  of 
the  previous  decisions  of  the  court,  on  the 
subject  of  that  rule.  Hagan  v.  Walker,  14!; 
■How.  3S,  14  L.  ed.  SI6.  It  remains  true,? 
notwithstanding  the  set  of  Congress  and 
the  47th  rule,  that  a  circuit  court  can 
make  no  decree  affecting  the  rights  of  an 
absent  person,  and  can  make  no  decree  be- 
tween the  parties  before  it,  which  so  far 
involves  or  depends  upon  the  rights  of  an 
absent  person,  that  complete  and  final  Jus- 
tice cannot  be  done  between  the  parties  to 
ths  suit  without  affecting  those  rights.    T» 
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OM  the  langiuftge  of  thb  court  in  Elmen- 
dorf  T.  Taylor,  10  Wheat.  167,  $  L.  ed. 
294:  If  tlie  case  may  be  completely  de- 
dded  as  between  the  litigant  parties,  the 
circumetanee  that  ea  intereat  exiata  la 
some  other  person,  nhom  the  proceas  of  the 
court  cannot  reach, — aa  if  euch  party  bo  a 
resident  of  another  state,— ought  not  to 
prevent  a  decree  upon  it«  merita.'  But  if 
the  case  cannot  be  thus  completely  decid- 
ed,  the  court   should  moke  no  decree." 

In  other  words,  it  was  declared  by  this 
court  that  the  rule  as  to  indispenaable 
parties,  nithout  which  the  court  could  not 
proceed  to  a  decree,  is  equally  applicable 
to  all  courts  of  equity,  whatever  may  be 
their  structure  aa  to  jurisdiction,  and  resta 
upon  the  broad  principle  that  no  oourt 
can  adjudicate  directly  upon  a  peraon'a 
right*  unless  such  pcraon  ia  actually  or  con- 
structively before  the  court. 

What  the  court  really  did  in  the  present 
case  was,  first,  to  entertain  jurisdiction  of 
the  suit  upon  the  removal;  and  then,  ap- 
plying the  general  principle  that  a  suit 
cannot  be  proceeded  with  in  the  absence 
of  an  indispensable  party,  to  dismiss  it  be- 
cauBs  the  railway  company  was  an  indis- 
pensable party  to  the  present  suit,  and 
had  not  been  served,  and  had  not  appeared 
or  waived  aervice,  as  would  have  been  the 
requirement  in  any  court  of  equity  reaching 
the  same  conclusion. 

Nor  does  the  decision  embodied  in  the 
fourth  paragraph  of  tbe  eertlBcate  and 
ahown  in  the  decision  of  the  court  malce 
question  of  jurisdiction  of  the  court  aa 
Federal  court  Aa  therein  embraced  the 
decision  was  that  the  cause  should  b« 
dismissed  for  want  of  jurisdiction,  and  not 
that  it  should  be  retnanded  to  the  state 
9  court  This  decision  was  to  the  'i&ect 
•  that  the  court,  having  reached  the 
elusion,  in  the  exercise  of  jurisdiction,  tfaat 
an  indispensable  party  was  not  upon  the 
record,  ordered  a  dismissal  of  the  action. 
This  did  not  involve  a  decision  of  the  ju- 
risdiction of  the  court  as  a  Federal  tribu- 

We  therefore  are  of  the  opinion  that  in 
no  aspect  in  which  the  jurisdictional  ques- 
tion was  presented  to  this  court  is  it  re- 
Tiewable  by  a  direct  appeal  to  this  court 
from  the  circuit  court  The  present  ap- 
peal  is  therefore  dismissed. 


O.  T.  ANDERSOH. 

Ipdukb  d  SS*)  —  DHLAWroi.  Sau  or 
Qatras. 

Tb*  prohibition  agatnat  the  sale  of  any 
etttle  purehaaed  by  the  government  and  in 


the  possession  or  control  of  Indians,  to  tuiT 
person  not  a  member  of  the  tribe  to  which 
"  I  owners  belong,  unless  with  the  consent 
writing  of  the  agent  of  the  tribe,  which 
_  made  by  the  Indian  approariation  act 
of  July  4,  1884  (23  8tat  at  L.  76,  chap. 
180},  cover*  sates  of  oattle  bought  >y  the 
government  out  of  the  purchase  price  oJ 
land  sold  by  the  Indiana  to  the  United 
States,  and  laaued  to  the  various  Indiajia 
on  the  reservations  entitled  thereto,  and  can- 
not be  confined  to  sales  of  cattle  to  which  the 
United  States  had  title  as  owner,  because  of 
a  further  distinct  and  nonrelated  clause  in 
the  act,  empowering  the  President  to  um 
"any  sum  appropriated  for  the  subsistence 
of  the  Indians,  and  not  absolutely  necessary 
for  that  purpose,  for  the  purchase  of  catt^ 
for  the  benant  of  the  Indiana  for  whom  aucb 
appropriation  is  made." 

[Ed.  Nota.— Tor  other  caeei,  see  Isaians,  Cent. 
Dig,  II  SI,  t»:    Dec  DiB.  I  ja.'l 

[No.  706.] 

Argued  and  submitted  February  2S,  191S, 
Decided  April  T,  1S13. 

IN  ERROR  to  the  District  Court  of  the 
United  State*  for  the  District  of  Oregon 
to  review  a  judgment  sustaining  a  demurrer 
to  an  indictment  cbarging  a  violation  of 
the  statute  forbidding  purchases  of  cattU 
from  Indians.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Solicitor  Qeneial  Bullitt  for  plaintiff  in 

Mr.  AiHrar  O.  Emmons  for  defendant 


*Ur.    Chief   Justice   Wblte   delivered   tbe? 
opinion  td  tbe  eourt: 

By  the  Indian  appropriation  act  of  Jnlf 
4,  1S84,  chap.  180,  23  Btat  at  L.  76,  94, 
the    following    general    provision    was    en- 

"That  where  Indians  are  in  posaeesiou 
or  control  of  cattle  or  their  increase  which 
have  been  purchased  by  tbe  govemment, 
such  oattle  ahall  not  be  sold  to  any  per- 
son  not  a  member  of  the  tribe  to  which 
the  owners  of  the  cattle  belong,  or  to  any 
citizen  of  the  United  Statea,  whether  in- 
termarried with  the  Indians  or  not,  except 
with  the  eonsent  in  writing  of  the  agent 
of  the  tribe  to  which  the  owner  or  poasea- 
sor  of  the  cattle  belongs.  And  all  sales 
made  In  violation  of  thia  provision  shall 
be  void,  and  the  offending  purchaser,  on 
conviction  thereof,  shall  be  fined  not  len 
than  five  hundred  dollar*,  and  imprisoned 
not  less  than  six  months."  § 

■The  United  SUte*  bringa  tbii  ease  di- 
rectly here  to  review  the  aetion  of  the 
court  below  in  anstaining  a  demurrer  to  aa 
indictment  ehat^ng  the  defendant  in  error 
with  a  violation  of  the  provision  just  !•■ 
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ferred  to  on  tb*  ground  that,  when  rightly  ■ 
oouBtrued,  it  did  not  embrsce  the  uts  I 
charged  in  the  indictment  to  have  baen  com- 
mitted in  violation  of  its  provlsionB.  Th« 
facta  Btated  in  the  indictment  na  the  bsaia 
of  the  charge  were  these: 

"That  on  the  I7th  daj  of  June,  19D1,  an 
agreement  was  entered  into  between  an 
agent  of  the  United  Ststea,  to  wit,  Jame* 
UaLaughlin,  who  was  then  and  there  «ct- 
ing  for  and  on  behalf  of  the  laid  United 
States,  and  the  Elamatb  and  Modoc  Tribes 
of  Indiana  and  the  Yahooskin  Band  of 
Snake  Indians,  all  of  which  taid  Indiana 
belong  to  the  Klamath  Indian  Reaerv&tion 
loested  in  the  state  of  Oregon,  bj  the  terms 
of  which  said  agreement  the  said  Indian! 
ceded  to  the  government  of  the  United 
States  approximatelj  600,000  ecrea  of  land, 
for  which  stud  land  the  said  United  States 
was  to  pa;  to  the  said  Indians  the  sum  of 
9037,007.20  in  the  manivei  and  form  as  fol- 
lows, that  is  to  say:  $26,000  of  the  said 
■mount  was  to  be  paid  in  cash,  to  be  dis- 
tributed amongst  the  said  Indians;  $360- 
000  of  the  said  amount  was  to  be  deposited 
with  the  Treasurer  of  the  United  States  to 
the  oredtt  of  the  said  Indians,  which  said 
last  najned  sum  of  monej  was  to  draw  inter- 
est, and  the  interest  thereof  was  to  be  dis- 
tmraed  to  the  said  Indians  in  annual  pay- 
ments;  thnt  the  remaining  portion  of  the 
said  $537,007.20,  afUr  the  payment  of  at- 
torney's feea,  was  to  be  expended  for  the 
benefit  of  the  said  Indians,  under  the  di> 
rection  of  the  Secretary  of  the  Interior,  and 
upon  request  of  the  said  Indians,  acting 
through  the  proper  Indian  agent,  for  the 
following  purposes;  that  Is,  in  the  drain- 
age or  irrigation  of  their  land  and  in  the 
purchase  of  stock  cattle  for  issue  to  them, 
and  for  such  other  purposes  as  might,  tn 
S  the  discretion  of  the  Secretary  of  the  In- 
~  tarior,  best  promota'the  welfare  of  the  said 
Indians,  including  a  reasonable  cash  payment 
per  capita,  not  exceeding  10  per  centum  of 
the   principal   sum. 

"That  by  the  act  of  Congress  approved 
June  21,  1S06  (34  Stat,  at  L.  368,  chap. 
S&04),  the  said  agreement  was  duly  rati- 
fied and  the  sum  of  (537,007.20  was  appro- 
priated ont  of  the  money  of  the  Treasury 
of  the  United  States,  for  the  purpose  of 
carrying  into  effect  the  aforesaid  agree- 
ment, it  being  provided  that  out  of  the 
■um  so  appropriated  '{350,000  shall  be  de- 
posited in  the  Treasury  of  the  United 
States  to  the  credit  of  said  Indiana,  and 
the  remainder  shall  be  expended  as  pro- 
vided in  the  3d  article  of  said  agreement.' 

"The  grand  jurors  further  find  that,  act- 
ing under  authority  of  the  aforesaid  agree- 
ment and  the  act  of  Ckingress  ratifying  the 
MOW,  the  Indians  of  the  Eafanath  Indian 


Reservation  made  reqnisiUon  throngh  the 
United  Statea  Indian  agent  in  charge  of- 
said  reservation,  to  the  proper  officers  of  the 
government  tor  an  issue  of  cattle  to  be 
made  to  the  said  Indians,  and  thereafter 
the  Indian  Department  advertised  in  the 
manner  provided  by  law  for  the  purchasa 
of  4,600  heifers  to  be  delivered  at  the 
Kalmath  Agency  for  issue  to  the  said 
Indians;  that  pursuant  to  the  said  ad* 
rertisement,  and  In  conformity  therewith, 
and  after  receiving  proper  bids,  the  Cmn- 
missioner  of  Indian  Affairs  did,  on  May, 
1309,  purchase  of  and  from  one  Wm.  Han- 
ley,  of  Portland,  Oregon,  4,000  heifers,  which 
were  delivered  during  the  month  of  August, 
1909,  to  the  superintendent  of  the  Kalmath 
Indian  Reservation  at  Klamath  Agency, 
Oregon,  and  thereafter  payment  was  duly 
mode  to  the  said  Wm.  Hanley  from  money 
appropriated  to  carry  Into  effect  the  afore- 
said agreement. 

"That  after  the  cattle  were  duly  deliv- 
ered to  the  superintendent  of  said  Indian 
Reservation  they  were  branded  with  the 
United  States  government  brand,  and  wer* 
issued  to  the  various  Indians  on  said  rei-k- 
ervation  wha*were  entitled  thereto,  and  that* 
each  Indian,  upon  receipt  of  his  appor- 
tioned number  of  cattle,  branded  the  same 
with  his  own  individual  brand;  that  Frank 
Lynch  and  Elmer  Lynch  were  two  Indians 
residing  on  said  Klamath  Indian  Reser- 
vation who  were  entitled  to  and  who  re- 
ceived cattle  that  had  been  purchased  and 
issued  in  the  manner  aforesaid. 

"And  the  grand  jurors  further  find,  al- 
lege, and  present,  that  0.  T.  Anderson,  on, 
to  wit,  the  24th  day  of  October,  1910,  in 
Klamath  county,  in  the  state  and  district 
of  Oregon,  and  within  the  jurisdiction  of 
this  court,  did  then  and  there  knowingly 
and  unlawfully  purchase  of  and  from  Frank 
Lynch  and  Elmer  Lynch,  who  were  then  and 
there  Indians  living  and  residing  within 
the  limits  of  the  Klamath  Indian  Reeer- 
vation,  and  wards  of  the  government,  fif- 
teen head  of  cattle,  a  more  accurate  de- 
scription of  which  cattle  is  to  the  grand 
jurors  aforesaid  unlcnown,  said  cattle  being 
then  and  there  in  the  poBseasion  of  the 
said  Frank  Lynch  and  Elmer  Lynch,  and 
which  said  cattle  so  purchased  as  aforesaid 
by  the  said  defendant  hod  been  before  that 
time  brought  by  the  government  of  the 
United  States  and  issued  to  the  said  Frank 
Lynch  and  Elmer  Lynch  in  the  manner 
heretofore  set  out  in  this  indictment,  and 
that  the  said  0.  T.  Anderson,  defendant 
above  named,  at  the  time  of  ao  purchasing 
the  said  cattle  from  the  said  Indiana,  waa 
not  a  member  of  the  tribe  of  Indians  to 
which  the  said  Frmnk  Lynch  and  Elmer 
Lynch  belonged,  nor  was  he  a  member  of 
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mj  Indiut  trflw;  uid  that  th«  Bale  of  said 
oattle  of  tli«  Bald  Frank  I^eh  aud  Elmer 
Lynch,  and  the  purehaM  theroof  by  the  ssid 
0.  T.  Andnvon,  defendant  as  aforesaid,  was 
without  the  consent  In  writing  or  other- 
wise by  the  agent  in  charge  of  said  Indians, 
and  that  at  the  time  of  the  purehaae  of 
aafd  cattle  by  the  said  O.  T.  Anderson,  as 
aforesaid,  he,  the  said  0.  T.  Anderson,  well 
5  knew  that  the  said  Frank  Lynch  and  Elmer 
*  I^eh  wen  Indians  and  wards  of  the*goV' 
eminent  of  the  United  States,  and  that  the 
cattle  so  purchased  by  him  had  before  that 
time  been  issued  by  the  government  of  the 
United  States  to  the  aforesaid  Indians, 
contrary  to  the  form  of  the  statute  tn  snch 
eaee  made  and  provided,  and  against  the 
peaiie  and  dignity  of  the  United  States  of 
America." 

An  we  have  said,  the  provision  charged 
to  have  lieen  violated  was  enacted  as  part 
of  a  general  Indian  appropriation  bill.  In 
such  bill  there  was  a  clause  authorizing  the 
Preafdent  to  use  any  sum  appropriated  for 
the  subsistence  of  the  Indians,  and  not  ab- 
solutely necessary  for  that  purpose,  for 
the  purchase  of  oattle  for  the  benefit  of 
the  Indians  for  whom  such  appropriation 
U  made.  S3  Stat,  at  L.  97,  chap.  180.  Al- 
though this  clause  was  not  even  by  proxim- 
ity associated  with  the  provision  here  in- 
volved,— Indeed,  the  two  were  separated  by 
many  Intervening  and  entirely  distinct  pro- 
visions, and  there  was  nothing  from  which 
otherwise  the  inference  waa  deducible  that 
they  were  Intended  to  be  associated, — the 
court  l>elow  thought,  because  they  were 
in  the  same  appropriation  bill,  it  was  essen- 
tial to  treat  Uiem  aa  interdependent.  Upon 
this  premise,  as  It  was  deemed  that  the  sum 
of  the  unexpended  appropriations  was  mon- 
ey of  the  United  States,  the  inference  was 
deduced  that  cattle  bought  with  euch  money 
were  the  proper^  of  the  United  States  after 
their  delivery  to  Indians  on  a  reservation, 
and  that  only  cattle  so  owned  were  covered 
1^  the  prohibition  against  sale. 

Coming  to  determine  whether  the  facts 
stated  In  the  Indictment  brought  the  ease 
within  the  statute  as  thns  interpreted,  it 
was  held  that  as  the  money  with  which  the 
cattle  embraced  in  the  indietmenti  were 
bought  was  Indian  money,  the  price  of  land 
sold  by  them  to  the  United  States,  the  re- 
lation of  principal  and  agent  existed,  and 
hence  the  cattle,  when  bought  were  ac- 
quired by  the  Indiana  through  the  United 
States  as  their  representative,  were  owned 
A  by  them,  and  their  sale  was  not  within  the 
V  prohibition  against  sale.  In  addition  this 
TMUlt  waa  fortlHed  by  what  was  decided  to 
be  the  intent  of  Congress  in  enacting  the 
prohibition  against  eale;  that  ia,  the  pro- 
taetioD  of  the  property  of  the  United  BUtes, 


and  not  the  preventing  the  Indians  on  ■ 
reservation  fnun  selling  their  own  catUa. 
But  conceding,  without  so  deciding,  the 
soundness  of  the  inference  deduced  from 
the  premise  upon  which  the  court  proceeded, 
we  are  of  opinion  that  error  was  committed 
in  bringing  together  wholly  distinct  and 
nonrelated  provisions  simply  because  they 
were  found  in  tme  general  appropriation 
bin,  and  thus  interpreting  the  act  not  by 
Its  true  text,  but  by  en  Imaginary  context. 
When  the  ambiguity  produced  by  the  erro- 
neous consolidation  is  removed,  the  text  is, 
we  think,  free  from  obscurity.  The  cattlt 
bought  under  the  conditions  stated  lu  tb* 
indictment  were  beyond  doubt  "cattle  pur- 
chsaed  by  the  United  States,"  and  which 
were  on  the  reservation  "in  possession  and 
control"  of  the  Indian  by  whrnn  it  la  chained 
they  were  wrongfully  sold.  The  theory 
that  the  words  "possession  and  control" 
contemplated  only  cattle  which  belonged 
to  the  United  States  cannot  be  indulged  in 
without  reading  out  the  words  forbidding 
the  sale  of  cattle,  in  poesession  or  control, 
to  anyone  not  a  member  "of  the  tribe  to 
which  the  owners  of  the  cattle  twiong."  The 
fact  that  sales  are  not  prohibited  when 
made  between  members  of  the  tribe,  and 
the  further  fact  that  even  the  prohibited 
sales  are  permitted  when  msde  "with  the 
consent  In  writing  of  the  agent  of  the  tribe 
to  which  the  possessor  or  owner  of  the  cat- 
tle belongs,"  demonstrates  clearly  that  the 
purpose  of  the  prohibition  waa  not  merely 
to  protect  eattle  to  which  the  United  States 
had  title  as  owner.  This  must  be  unless  it 
he  assumed  that  although  the  object  of  the 
l^islation  was  to  protect  the  title  of  the 
United  States,  the  right  to  violate  that 
title  was  freely  permitted  it  only  the  wrong 
was  aceompllsbad  by  agreement  of  two  ore 
more  Indiana*  or  was  consented  to  by  an? 
Indian  agent.  And  the  right  which  the 
statute  thus  recognizes  in  the  members  of  a 
tribe  on  the  reservation  to  freely  sell,  among 
themselves,  cattle,  even  although  they  may 
hav«  been  in  possession  or  control  as  the 
result  of  a  purchase  made  by  the  United 
States,  joined  with  the  authority  conferred 
upon  the  Indian  agent,  not  only  adds  to 
the  certainty  of  the  plain  meaning  of  the 
text,  but  demonstrates  the  intent  of  the 
act;  that  is,  the  public  purpose  of  pro- 
tecting the  Indians  on  the  reservation,  and 
of  keeping  thereon  cattle  purchased  by  the 
United  States.  As  suggested  in  argument 
by  the  government,  we  think  this  continuing 
public  purpose  is  cogently  illustrated  by 
the  acU  of  May  1,  IS88,  cliap.  213,  2fi 
^tat.  at  L.  113,  114,  and  of  June  10,  1896, 
chap.  398,  Se  Stat,  at  L.  321,  3SS,  in  both 
of  which  cattle  bought  for  Indian  use  from 
the  proceeds  of  the  price  of  land  ceded  by 
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the  Indiant  were  anbjeeted  to  a  prohibiUon 
against  aale  like  that  embodied  in  the  itat- 
ate  under  eotuideration.  Nor  do  ne  thick 
there  is  force  in  the  suggestion  made  on 
tbt  other  band,  tb»t  the  exprEiaion  of  the 
'prohibition  in  the  particular  casBi  referred 
to  must  be  taken  bb  iodicatiDg  that  it  nu 
deemed  thet  the  general  prohibition  of  the 
■tntute  here  involved  did  not  apply  to  cat- 
tle bought  under  sucb  circumstances,  other- 
wise  the  enactment  of  the  special  prohibi- 
tion vas  unnecessary.  We  laj  this  since 
the  contention  disregards  the  fact  that  in 
the  two  cases  referred  to  tlie  special  legis- 
lation added  to  the  reBtrictioni  contained 
in  the  general  law  by  subjecting  the  cattle 
in  the  particular  cases  dealt  with,  not  only 
to  a  prohibition  against  sale,  but  also 
against  exchange  or  slaughter  of  such  cat- 
tle,-— an  Qttension  of  the  prohibition  of 
the  general  law  which  presumably  eiperi- 
enee  had  demonstrated  to  be  essential  to 
the  efficient  execution  of  the  public  purpose 
which  that  law,  as  also  the  special  provi- 
■loos,  was  intended  to  accomplish. 
Reversed. 

(am.  8.  tt.1 
WILLIAM  0.  FLESTED  and  Charles  Ben- 
chat,  Appts., 

SAMUEL  A.  ABBEY  and  John  J.  Lambert. 
Hikes   and   Minebau   d  80*)  —  Coai. 

LA.NDB— SauB. 

1.  The  ligbtB  of  persons  seeking  to  pur- 
chase coal  lands  belnnging  to  the  United 
States  must  be  measured  by  their  second 
application,  where,  instead  of  invoking  and 
pursuing  any  remedy  in  the  courts  which 
they  might  have  had,  growing  out  of  the 
rejection  by  the  Land  Department  of  their 
.original  application,  they  acquiesced  In  that 

decision  for  more  than  one  end  a  half  yeare, 
.and  then  made  an  entirely  new  application. 
(Ed.  Note.— Far  other  cam,  SH  Htnss  and 
HInsTmls.  Cent.  Dlr  |  IT.  Dec.  Dlr  |  tg.*] 
MiKIS  AND  MlNEBAM  (|  40*)— RlLATTON 
TO   IiASD   DKPABTUE^T. 

2.  The  refusal  of  suboriiinate  officials  of 
the  Land  Department,  acting  under  the  in- 
structions of  their  official  superiors,  to  ac- 
cept an  application   to  purchase  coal  lands 

'belonging  to  the  United  States,  is  not  sub- 
ject to  review  or  correction   in  the  eourta. 
[Ed.    Note,— For   other  caMs,    SM    Ulnai  aad 
UlneraU,  CenL  DU.  I  UG;    Deo.  Dig.  I  M.*] 

[No.  156.] 

Argued  January  31,  1913.    Decided  April  7, 
ID  13. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  decree  auataining  a 
-nitmr  to  and  dismissing  the  bill  in  a  suit 
to  control  by  a  restraining  and  mandatoij 
){nJnnction  the  action  of  subordinate  officers 


in  the  Land  Department  with  reference  to 
an  application  to  purchase  eoal  lands.     Af- 

The  facts  are  stated  in  the  opinion. 

Uessre.  Jeaae  O.  Nortlicott,  Wllllun  O. 
PrentUB,  Robert  H.  Widdicombe,  and  A. 
Watson  AlcHendrie  for  appellants. 

Assistant  Attorney  General  Cobb  And 
Solicitor  Qeneral  Bullitt  for  appellee*. 

I  delivered  the; 

The  appellants  prosecute  thia  direet  ap-» 
peal  from  a  decree *BUstaining  a  demurrer* 
to  a  bill  by  them  filed,  and  dismissing  the 
cause  for  want  of  jurisdiction.  The  suit 
concerned  the  right  of  the  complainants 
under  the  laws  of  the  United  States  to 
purchase  certain  coal  lands  belonging  to 
the  United  States,  and  the  defendants  were 
the  local  land  ofBcers  of  the  United  States 
at  Pueblo,  Colorado. 

The  theory  that  the  decree  diamisBing  the 
bill  is  susceptible  of  being  directly  reviewed 
rests  upon  the  assumption  that  the  contro- 
versy, because  of  its  nature  and  because  of 
the  official  character  of  the  defendants,  waa 
one  of  exclusive  Federal  cognizance,  and 
therefore  the  refusal  to  exercise  jurisdlo- 
tion  necessarily  involved  a  ruling  concern- 
ing the  authority  of  the  court  below  as  a 
Federal  court 

To  decide  the  issue  it  is  essential  to  con- 
sider the  averments  of  the  bill  and  the 
reasons  which  led  the  court  below  to  sustain 
the  demurrer.  The  bill  alleged  that  in  the 
spring  of  1897  the  complainants  took  pos- 
session of  and  commenced  the  improvement 
of  240  acres  of  coal  land,  the  property  of 
the  United  States,  situated  within  16  milea 
of  a  completed  railroad,  in  I«s  Animas 
county,  Colorado.  In  due  time,  it  was 
averred,  they  filed  In  the  local  land  offlc* 
at  Pueblo  the  declaratory  statement  auth- 
orized by  §  2349,.  Revised  Statutes  (U.  B. 
Comp.  Stat.  1901,  p.  1440),  and  on  July 
1,  1907,  tendered  $20  per  acre  for  the  land, 
and  applied  to  enter  the  same  under  |  2350, 
Revised  Statutes.  It  waa  alleged  that  on 
January  11,  1308,  both  the  declaratory 
statement  and  the  application  were  rejected 
by  the  local  land  office  upon  the  ground  that 
the  land  had  been  withdrawn  from  sale 
under  the  coal  land  laws  by  a  departmental 
order  dated  July  23,  19 OS,  and  that  on  ap- 
peal the  Commissioner  of  tbe  General  Land 
Ofiice  affirmed  the  action  of  the  local  offi- 
cials, and  on  a  further  appeal  such  decision 
was  approved  on  January  SO,  1909,  by  tbe 
Secretary  of  the  Interior. 

The  following  facts  were  then  averredi    ^ 
*In  June,  1910,  the  land  in  question,  with' 
other  land,  was  restored  to  entry,  and  on 
June  28,  1910,  tbe  registai  notified  the  com- 
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plainanU  hi  writing  thkt  they  would  be 
Allowed  sixty  daja  from  the  receipt  of 
tlie  communicaton  in  which  to  make  a  for- 
mal claim  to  tbe  land  as  to  whicfa  they  had 
previoiuly  filed  a  notice  of  clsim,  and  that 
the  price  fixed  by  the  United  States  Geolog- 
ical Surrey  for  oertain  of  the  land  was 
S126  per  acre,  and  for  the  remainder  SllG 
per  acre,  aggregating  SSOiOOO  for  the  entire 
tract.  It  was  alleged  that  soon  afterwords 
the  eomplainants  filed  in  the  local  lajid  office 
a  written  spplicaUon  for  the  purchase  of 
the  land,  and  by  Section  of  the  register  a 
notice  of  the  application  was  published,  and 
copies  thereof  were  posted  as  required  by 
statute,  and  due  proof  of  the  performance 
of  such  acts  was  filed  in  the  land  office.  In 
September  following,  in  response  to  commu- 
nications from  the  complainants,  the  local 
land  office  notified  complainants  that  pay- 
ment for  tbe  land  roust  be  made  within 
thirty  days  or  the  application  to  purchase 
would  be  rejected.  Within  the  time  fixed  a 
tender  of  tAfiOd  was  made  to  the  receiver, 
OS  being  the  price  fixed  by  3  2347,  Revised 
Statutes.  The  receiver  refused  to  accept 
the  money  or  to  give  any  receipt  there- 
for. The  hill  then  averred  that  it  was 
the  intention  of  the  land  officers  to  refuse 
to  permit  the  complainants  to  purchase 
the  land  unless  they  were  willing  to  pay, 
not  the  allied  statutory  price,  but  the 
sum  of  $30,000  arbitrarily  fixed  by  the  Sec- 
retary of  the  Interior  as  the  price  of  the 
lands.  The  prayer  of  the  bill  was  tor  both 
a  restraining  and  a  mandatory  injunction, 
the  one  forbidding  the  defendant  land  offi- 
cers from  carrying  out  the  orders  of  the 
Secretary  of  tbie  Interior  and  the  CommiS' 
sioner  of  the  General  Land  Office,  and  the 
other  commanding  the  defendant  land  offl- 
e  eers  to  accept  the  application  of  the  com- 
•  plainants,  and  allow  them*  to  purchase 
tile  lands  upon  the  payment  of  the  sum  of 
(20  per  acre.  It  was,  moreover,  prayed 
that  defendants  he  restrained  from  receiv- 
ing or  accepting  the  application  of  any 
other  person  for  tbo  entry  of  the  lands. 

As  at  the  outset  stated,  a  demurrer  was 
sustained  and  the  cause  was  dismissed  for 
want  of  jurisdiction,  the  court  in  its  cer- 
tificate stating  that  this  was  done  "upon 
the  ground  that  a  ruling  or  decision  by  the 
officers  of  a  local  land  office  of  the  United 
States,  made  in  the  usual  course  of  pro- 
ceedings for  the  acquisition  of  tbe  title  to 
public  lands,  is  not  subject  to  review  or  cor- 
rection in  the  courts  while  the  title  to  the 
lands  remains  in  the  United  States,  and  also 
upon  the  further  ground  that  while  the  title 
to  public  lands  remains  in  the  United  States, 
and  the  proceedings  for  acquiring  that  title 
are  still  in  fieri,  the  courts  are  without  pow- 
er, by  injunction  or  otherwise,  to  control 


the  judgment  and  discretion  of  the  officers 
of  the  Lend  Department  in  respect  of  th« 
disposal  of  such  lands  under  tbe  public 
land  laws." 

In  testing  the  correctness  of  the  ruling, 
we  treat  as  negligible  the  averments  of  th* 
bill  assailing  the  validity  of  the  rejection 
on  January  30,  1909,  of  the  application  then 
pending  to  enter  the  land.  We  do  this  be- 
cause if  complainants  had  a  remedy  in  the 
courts  growing  out  of  such  rejection  it  was 
their  duty  to  invoke  and  pnrsue  that  reme- 
dy; and  not  having  done  so,  hut,  on  the 
contrary,  having  for  more  than  a  year  and  a 
half  acquiesced  In  the  judgment  of  the  Land 
Department,  and  having  made  subsequently 
an  entirely  new  application,  we  think  their 
rights  must  be  measured  by  the  later  ap- 
plication. Considering  the  issue  in  that 
aspect,  we  are  of  opinion  that  the  prin- 
ciple which  cansed  the  circuit  court  to  hold 
that  it  had  no  jurisdiction  to  award  the  re- 
lief prayed,  and  hence  to  dismiss  the  bill, 
was  a  correct  one.  The  United  States  had 
not  parted  with  the  legal  title  to  the  land. 
The  defendants  were  subordinate  officials  g 
of  the  lAnd* Department,  and  the  acts  and' 
omissions  complained  of  were  done  pursu- 
ant to  Instructions  from  the  head  of  the 
I>nd  Department,  vested  by  law  with  the 
power  to  control  the  conduct  of  his  subor- 
dinates in  matters  of  this  character. 

As  officers  administering  tbe  land  laws^ 
the  defendants  therefore  were,  in  the  nature 
of  things,  under  the  control  and  their  acts 
were  subject  to  the  review  of  their  official 
superiors, — the  Commissioner  of  the  Gen- 
eral I^nd  Office,  and,  ultimately,  of  the 
Secretary  of  the  Interior.  As  said  in  Litch- 
field T.  The  RegUter  (Litchfield  v.  Rich- 
ards), S  WaU.  675,  &78,  IB  L.  ed.  GSl,  6S2, 
subordinate  officials  of  the  Land  Depart- 
ment should  not  be  called  upon  "to  put 
the  court  in  possession  of  their  views  and 
defend  their  instmctionB  from  the  Commis- 
sioner, and  convert  the  eontest  before  the 
I^nd  Department  into  one  before  the  court." 
Indeed,  the  doctrine  upon  which  the  court 
below  based  its  action  ha*  been  frequent- 
ly announced  and  enforced.  It  was  thus 
epitomized  in  Brown  v.  Hitchcock,  173  U, 
S.  473,  47&-478,  43  L.  «d.  772-774,  10  Sup. 
Ct.  Rep.  4S5,  that  "until  the  legal  title  to 
public  land  passes  from  the  government,  in- 
quiry OS  t«  all  equitable  rights  comes  with- 
in the  cognizance  of  the  I^nd  Department." 
In  United  States  v.  Schurs,  102  U.  S.  378, 
306,  26  L.  ed.  167,  ITl,  the  doctrine  is  thus 
stated: 

"Congress  has  also  enacted  a  system  of 
laws  by  which  rights  to  these  lands  may 
he  acquired,  and  the  title  of  the  govern- 
ment conveyed  to  the  citizen.  This  court 
has,  with  a  strong  hand,  upheld  tbe  doc< 
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trine  that  m  loi^  u  the  legal  title  to  these 
lands  remained  in  the  United  States,  and 
the  proceedings  for  acquiring  it  were  as 
yet  in  feri,  the  courts  would  not  interfere 
to  control  the  exereise  of  the  power  thus 
Tested  in  that  tribunal.  To  that  doctrine 
we  still  adhere." 

See  also  United  States  ex  rel.  Riverside 
Oil  Co.  T.  Hitchcock,  190  U.  B.  31S,  47  L. 
ed.  10T4,  S3  Sup.  Ct.  Rep.  698;  Knight  v. 
United  Land  Asbo.  142  U.  8.  161,  35  L.  ed 
ST4,  12  Sup.  Ct.  Rep.  25Sj  Oregon  t.  Hitch- 
cock, 2D2  U.  8.  60,  50  L.  ed.  935,  ZS  Sup. 
Ct.  Rep.  568;  Naganab  t.  Hitchcock,  202 
U.  a  473,  50  L.  ed.  1118,  26  Sup.  Ct.  Rep. 
S  S67;  and  the  very  recent  dccisioD  in  United 
*  States  ex  rel.  Ness  v.  Fisher,  223  U.  8.  6S3, 
SO  L.  ed.  610,  32  Sup.  Ct.  Rep.  356.  In  the 
last-named  decision  the  Litchfield  Case  was 
cited  with  approval,  and  it  was  asain  re- 
iterated that  Congress  has  placed  the  land 
Department  under  the  supervision  and  con- 
trol of  the  Secretary  of  the  Interior,  a  spec- 
ial tribunal  with  large  administrative  and 
quasi  judicial  functions,  to  be  exerted  for 
the  purpose  of  the  execution  of  the  laws 
regulating  the  disposal  of  the  public  lands. 

Without,  therefore,  eiprosaing  any  opin- 
ion upon  the  merits,  we  hold  that  under 
the  facts  stated  in  the  bill  this  resort  to 
the  courts  was  premature,  and  the  jndg- 
inent  below  must  therefore  be  affirmed. 


JAMES  TALCOTT. 

CouBTB  a  383*)— Scopx  (w  Bcvibw. 

1.  QueaiionB  passed  upon  by  the  eircoit 
court  of  apppils  are  open  for  consideration 
in  the  Federal  Supreme  Court  on  writ  of 
certiorari,  though  not  raised  in,  nor  con- 
sidered bv,  the  trial  court. 

[BO.  Note.— rer  otbsr  saui,  saa  Ooorti.  Dw. 
DfB-  i  JS3.*] 
BiHKBnPTCT    (t    393*)— Pboviho    Ci^IU— 

Falsb    Repkebentation  —  Elbctioit   ob 

2.  Proof  of  a  claim  in  bankruptcy  as  one 
upon  contract,  and  participation  in  the  dis- 
tribution arising  from  a  D(»nposition  with 
creditors,  is  not  a  bar  to  an  action  for  de- 
ceit in  obtaining  on  credit,  by  false  reports 
to  a  commercial  agi^ncy,  the  goods,  the  price 
at  which   formed  the   basis   of  such   claim. 

I&J.  NoU.~Por  other  caiss,  see  BsnfcniptCT, 
Ceoc.  Dl(.  H  56«-SH;    Deo.  Dig.  t  H».*l 

Bakkruptot  (t  421*)  —  Duckaboi  —  Ex- 
EurxiONS. 

3.  The  exemptions  from  the  operation  of 
A  discharge  in  bankruptcy,  made  by  the 
lianbrupt  act  of  July  1,  1898  (30  Stat,  at 
L.  644,  chap.  641,  U.  8.  Comp.  8tat.  ]00]. 
p.  3416),  §  17,  do  not  rest  upon  any  theory 
l4  the  exclusion  of  the  ereditor  from  the 
bankrupt  act,  or  of  deprivation  of  right  to 
participate  in  the  diatribution,  but  solely 


on  the  ground  that  although  Meh  rights  ara 
enjoyed,   an   exemption   from   tbe  effect   ot 

the  discharge   is  superadded. 

[Ea,  Note.— For  other  caaet,  lae  Bankruptc)', 
Cent.  Dig.  11  772-774,  77B,  777.  77S-781,  TM-788. 
TBS-ISO;    Dec.  Dig.  I  OL.'J 

Barkruptct  ({  426*)  —  Dibchabok  iw 
Ban E BtrpTci-T-B AB— ACTIO H  fob  Deceit. 
4.  A  general  discharge  in  bankruptcy,  re- 
BUlting,  under  the  bankrupt  act  of  July  1, 
leOS,  g  14,  subdiv.  e,  from  the  approvsl  of 
a  composition  with  creditors,  over  an  ob- 
jection by  a  creditor  that  the  bankrupt  had 
obtained  Koods  from  him  and  other  credit- 
ors by  false  reports  aa  to  financial  condi- 
tion, made  to  a  commercial  agency,  cannot 
be  regarded  as  such  an  adjudication  as  will 
bar  an  action  by  such  creditor  for  deceit) 
in  view  of  the  distinction  which  the  bank- 
rupt act  makes  between  the  general  dis- 
charge and  tbe  right  of  a  particular  credit- 
or to  be  exempt  from  the  operation  of  such 
discharge. 

[Ed.  Note.- For  other  eases,  lee  Benkmpttr, 
ent.  Dig.  11  TST.  7tl-8S7i    Dec  Dl^.  |  420.*] 

[No.  153.] 
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N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  for  the  Northern  District  of  Illinola 
in  favor  of  defendant*  in  an  action  for  de- 
ceit   Afllrmed. 

See  same  case  below,  —  L.Il.A.(N.8.>  — , 
103  C.  C.  A.  80,  179  Fed.  676. 

The  facta  are  stated  in  tbe  opinion. 

Messrs.  Chester  E.  Cleveland,  Jacob 
Newman,  Salmon  0.  Levinson,  and  Benja- 
min V.  Becker  for  petitioners, 

Messrs.  Albert  M.  Kales,  Horace  Kent 
Tenney,  and  Roger  Sherman  for  respondent 

8 
*Mr.  Chief  Justice  Whit«  delivered  tbs" 
opinion  of  the  court: 

On  February  1,  1BD4,  the  commercial  Srm 
of  Friend,  Moss,  &  Morris,  and  its  members, 
were  adjudicated  bankrupts.  As  the  is- 
sues here  to  he  considered  are  unaffected 
thereby  and  the  subjeiit  was  treated  as  ir- 
relevant by  the  courts  below  and  no  ques- 
tion concerning  it  is  insisted  on  by  the 
respondent,  we  put  out  of  view  an  order  sub- 
sequently made,  setting  aside  the  adju- 
dication as  to  the  members  of  the  firm  in< 
dividually. 

Tatcott,  the  respondent,  was  allowed  » 
claim  for  $3,204.01,  the  unpaid  price  of  goods 
Eold  to  the  firm  on  credit.  The  firm,  avail- 
ing of  the  right  to  make  a  composition  witb 
its  creditors,  given  by  gS  12  and  13  of 
the  bankruptcy  act,  asked  the  court  to  ap- 
prove a  proposed  composition.  Tslcott, 
among  others,  opposed,  upon  the  ground 
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that  tlia  bankrupt  luid  procored  the  sala  on 
«r«dlt  of  the  gooda,  th«  price  of  which  form 
the  buls  of  hi*  (Talcott'*)  tlloned  claim, 
hj  meuu  of  falw  reports  mkde  to  a  eom- 

?mereial  agency  of  the  flnancial  eondition  ot 
the  firm.  Tha'speciBcaticn  of  the  groundi 
of  objection  jiut  stated  ii  reproduced  in  the 
margin.! 

Before  a  maeter  the  banlcmpt  contended 
that  the  objection  of  Taleott  was  insuffl- 
elent,  because,  even  if  the  facta  were  true, 
they  were  inadequate  to  prevent  the  ap- 
proval of  the  compoeitioD.  The  maeter,  ac- 
cepting that  view,  without  taking  testi- 
mony, reported  in  favor  of  approval.  The 
report  on  the  subject  was  as  follows: 

"As  to  ipeciflcatioD  No.  8  of  James  Tal- 
eott, referred  to,  I  am  of  the  opinion  that  a 
reaeonahle  and  proper  construction  of  S  14b 
(8)  [32  Stat,  at  L.  797,  chap.  487,  U.  S. 
Comp.  Btat.  Bupp.  1911,  p.  1496]  would  re- 
quire the  'materially  false  statement  in 
writing'  to  be  made  directly  to  the  cred- 
itor in  question;  and  I  deem  the  allegations 
in  this  specification,  vrbicb  are  to  the  ef- 
fect that  the  alleged  falee  ststement  was 
M  made  to  a  commercial  agency,  to  be  in - 
•  eufficient,  and  I  am  of  the  opinion  that  the 
■pecifleatlon   should   be   overruled   for   this 


tThat  said  bankrupts  obtained  from  said 
James    Talcott    and   from   other    creditors 

firoperty  upon  credit  upon  a  material- 
y  false  statement  in  writing  made  to 
■aid  creditor*  for  the  purpose  of  ob- 
taining such  property  on  credit;  that 
said  statement  was  so  made  on  or  about  tbe 
21st  day  of  January,  1B03,  to  Woods  Dry 
Goods  Commercial  jLgeney,  which,  a*  said 
bankrupts  knew,  was  a  commercial  agency 
engaged  in  the  business  ot  receiving  state- 
ments ot  the  flnaneial  condition  ot  persons 
applying  for  the  purchase  of  goods  upon 
credit,  and  to  be  communicated  to  those 
from  whom  they  sought  such  credit;  that 
said  statement  was  duly  communicated  to 
said  James  Taleott  and  to  others  by  said 
Commercial  Agency  for  the  purpose  of  be- 
in^  acted  upon  by  them  in  selling  goods  to 
said  bankrupts  upon  credit,  and  that  there- 
after said  James  Tilcott  and  others  did  sell 
and  dclirer  goods  to  said  bankrupts  upon 
credit,  relying  upon  said  statement;  that 
by  the  statement  so  made  in  writing  by  said 
bankrupts  it  was  averred  that  they  bad  a 
net  surplus  on  January  1st,  1903,  ot  t92,- 
0S8.9S  over  and  above  all  debts  and  liabili- 
ties, whereas,  in  truth  and  in  fact,  they 
had  no  surplus  over  and  above  their  debts, 
bnt  were  wholly  insolvent.  All  of  which 
facts  were  well  known  to  said  bankrupt*  at 
the  time  the  statement  was  made,  but  were 
not  known  to  said  Jamea  Taleott  and  other 
creditors  wbo  sold  poods  to  said  bankrupts 


This  report  was  objected  to  by  Taieott 
on  the  ground  that  the  master  erred  in 
refusing  to  take  proof  aa  to  the  alleged 
false  statements,  and  in  treating  them  as 
legally  insufficient.  The  objections  wero 
overruled  and  tbe  report  was  confirmed. 
The  order  of  confirmation,  follon-ing  tbe  re- 
quirements of  paragraph  d  ot  S  13,  recited 
that  the  composition  was  "for  tbe  best 
interests  of  the  creditors,"  and  that  "the- 
bankrupt  has  not  been  guilty  of  any  of  tbe 
acts  or  failed  to  perform  any  of  the  duties- 
which  would  be  a  bar  to  bis  discbarge."  [30- 
8tat,  at  L.  650,  chap.  £41,  U.  S.  Comp.  Stat 
Supp.  1911,  p.  149B.1  The  result  was  t»- 
give  tbe  bankrupt  a  general  discbarge  in 
virtue  of  subdivision  c  of  9  14,  which  says: 
"The  confirmation  of  a  composition  ahaU 
discharge  tbe  bankrupt  from  his  debts,  oth- 
er than  those  agreed  to  be  paid  by  th» 
terms  of  tbe  composition,  and  those  not  af- 
fected by  a  discharge." 

In  April,  1905,— about  a  year  after  th« 
composition, — Taleott  commenced  this  ac- 
tion to  recover  from  the  former  bankrupt 
firm  the  damages  suffered  by  him  because 
of  deceit  practised  in  procuring  the  sale  of 
goods  on  credit  The  deceit  relied  upon  was 
the  deceit  which  had  been  alleged  as  a  basis 
for  the  opposition  to  the  composition;  that 
is,  false  reports  made  in  writing  to  a  com- 
mercial agency  as  to  the  floancial  condi- 
tion of  the  firm,  except  that  in  one  count 
no  mention  was  made  of  the  commercial 
agency.  On  the  face  of  the  declaration  the 
sales  asserted  to  have  been  made  were  the 
same  sales  the  price  of  which  formed  the 
basil  of  the  claim  filed  and  allowed,  and 
it  not  accurately,  at  least  approximately, 
the  amount  ot  the  damage  sought  to  be  r»- 
covered  was  the  difference  between  the  ag- 
gregate price  of  such  sales,  diminished  by 
tbe  extent  of  the  distribution  paid  upim  thsa 
•wmposition.  In  addition  to  the  general  is-* 
sue  the  defendants  set  up  as  res  judicata 
the  order  arising  from  confirmation  of  the 
composition.  The  cause  was  heard  upon 
the  issue  of  former  adjudication,  and  judg- 
ment was  entered  in  faror  of  the  defend- 
ants, the  judgment  reciting  that  the  mat- 
ters and  things  involved  in  the  suit  bad 
been  fully  adjudicated  in  tbe  bankruptcy 
proceedings.  On  reviewing  the  cause,  the  cir- 
cuit court  of  appeals  concluded  that  the  act 
ot  Taleott  in  going  into  the  bankruptcy 
proceedinga  and  proving  his  claim  as  one  on 
contract  did  not  constitute  an  election  by 
bim  to  be  bound  by  the  discharge  it  other- 
wise uifder  the  bankruptcy  act  the  claim 
was  excepted  from  such  discharge,  and  that 
the  fact  of  participating  in  the  bankrupt- 
cy proceeding  foNthe  purpose  of  obtaining 
tbe  benefits  of  the  distribution  therein 
made  was  not  a  wavier  by  Taleott  of  bis 
right  to  proceed  in  an  action  for  deceit  to 
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«o11ect  tb«  de5ci«DC7  nottrithiiaDdiiig  the 
diaeharge.  Th«  court,  mDreovar,  d«cid«d 
ibat  tbe  opposition  to  tb«  oompoaition,  it> 
-confirmation,  and  tbe  resulting  genar&l  dis- 
«luirg«,  did  not  conatitute  the  thing  ad- 
jndged,  estopping  Talcott  from  aaaerting 
that  hia  claim  for  damages  suffered  hj  th« 
-deceit  was  not  embracod  by  ths  dischai^e. 
The  indgment  of  the  trial  eourt  was 
tterefore  reversed  {—  L.ILA.(NA)  — ,  103 
<X  C.  A.  SO,  179  Fed.  STS),  and  the  caae  is 
-here  on  tbe  allowance  of  a  certiorari. 

There  is  a  contention  that  the  questions 
«f  waiver  and  election,  although  paased  on 
by  the  court  below,  are  not  open  for  our 
eonaideration  because  it  la  aaterted  thef 
were  not  raised  in  or  considered  b]r  the 
-trial  court.  Aa  we  think  the  contention  ia 
withoot  merit,  we  proceed  to  diapose  of  the 
propoeitions  concerning  election  and  waiver 
and  re*  judieata.  In  doing  so  we  shall  di- 
rect OUT  attention  to  four  propositions 
taken  from  one  of  tbe  printed  arguments 
on  behalf  of  the  petitioners,  and  which  we 
think  embrace  all  the  contentions  relied 
itptHi.  The  propositions  are  these: 
t;  1.  The  record  of  the  bankruptcy  proceed' 
•  IttgB  evidenced'an  election  of  remeidiea  bj 
respondent  which  barred  his  suit  for  fraudu- 
lent representations. 

3.  The  order  conOrmicg  the  composition 
discharged  petitionera  from  respondent'! 
ilaim. 

3.  The  order  conftrmlng  the  composition 
was  a  complete  adjudication  against  re- 
-spondent's  right  of  action. 

4.  Neither  the  reasons  assigned  by  the 
•district  court  for  holding  respondent'*  apeci- 
fleations  insufficient,  nor  euch  holding  itself, 
detract  from  the  legal  efficacy  of  the  order 
confirming  the  composition  aa  an  adjudica- 
tion of  the  rights  of  the  parties. 

At  the  outset  it  is  to  be  observed  that 
the  propositions  are  redundant,  since  they 
really  involve  only  two  distinct  contentions: 
1st,  election  and  resulting  waivw  from  the 
proof  by  Talcott  of  hia  claim  in  bankruptcy, 
-and  hia  participation  in  the  distribution 
-arising  from  the  composition;  and  Sd,  the 
Unding  force  of  the  lUseharge  on  the  claim 
«f  Talcott,  because  of  the  force  of  the  thing 
Adjudged,  resulting  from  the  order  approv- 
ing the  oompoaition  over  the  objection  of 
Talcott,  and  the  general  statutory  discharge 
which  resulted. 

Coming  to  dispose  of  the  first  contention, 
m  put  out  of  view  as  irrslerant  much  that 
is  urged  in  argument  concerning  what  eon- 
•Ututee  an  election  and  waiver  In  tbe  gen- 
-eral  sense,  since  the  question  here  for  de- 
cision is  only  whether  there  was  a  waiver 
•r  alection  under  and  for  the  purposes  of 
ihe  bankrupt  law. 
The  theory  of  alection  and  waiver  arising 


from  ths  proof  of  th«  dalm  in  bankruptcy  as 
MM  upon  contract,  wbara  the  right  to  sue  in 
tort  ajso  existed,  must  rest  upon  the  assump- 
tion that  it  waa  within  the  power  of  the  cred- 
itor to  ezerciss  an  election  to  come  under  tbe 
operation  of  tba  bsnlcruptey  proceedings 
and  thus  to  bs  twund  by  the  result  of  such 
proceedings,  or  to  stay  out  and  escape  t^ 
operation  of  the  act.  This  mutt  be  the  ease, 
as  it  is  impossibls  to  eoneeive  of  a  right  olg 
election  in  a  ease  where>no  such  right  ex-? 
isted.  But  this  theory  has  been  expressly 
decided  to  be  without  foundation.  Crawford 
V.  Burke,  190  U.  S.  173,  49  L.  ed.  147,  ZS 
Sup.  CL  Bep.  S.  In  that  ease  the  ruling 
was  that  where  a  debt  wss  of  such  a  char- 
acter aa  to  cause  it  to  b«  within  the  power 
of  the  creditor  to  enforce  the  same  aa  an 
obligation  arising  on  contract,  or,  if  he 
chose  to  do  so,  as  one  in  tort,  as  from  the 
point  of  view  of  contract  the  debt  was  prov- 
able in  bankruptcy,  even  conceding  that 
it  might  not  be  so  provable  If  the  tort  waa 
relied  upon,  that  it  was  the  duty  of  the 
creditor  to  prove  aa  under  contract,  and  If 
he  abstained  from  io  doing,  his  debt  or 
claim,  being  provable,  was  operated  upon 
and  barred  by  the  proceedings.  The  theory 
of  election  and  waiver  being  thus  estab- 
lished to  be  unreal,  there  ia,  of  course,  noth- 
ing left  for  the  proposition  to  rest  upon. 
But  it  is  said  Crawford  v.  Burke  is  inap- 
posite because  in  that  case,  although  the 
claim  under  consideration  involved  both 
the  elementa  of  contract  and  tort,  as  no 
judgment  bad  been  entered  eBtahlishlng  the 
tort,  under  the  bankrupt  law  as  then  ex- 
isting the  debt  wa*  not  excepted  from  a 
discharge,  while  here,  in  consequence  of  tha 
amendment  of  1903,  the  debt,  if  there  has 
bem  no  waiver,  is  excepted  from  the  dis- 
cbarge. Thia  being  the  case,  it  is  urged 
ttuit  an  election  and  waiver  resulted  from 
the  act  of  the  debtor  in  proving  hia  claim 
aa  on  contract,  and  thus  taking  advantage 
of  the  bankruptcy  proceedings,  and  there- 
by obtaining  rights  or  benefits  which  he 
would  not  have  had  if  he  bad  stayed  out, 
and  thus  saved  his  right  to  be  freed  from 
the  operation  of  the  discharge.  But  this 
distinction  is  also  wholly  without  founda- 
tion. Its  error  lies  in  assuming  that  the 
right  which  the  bankrupt  set  confers  upon 
enumeratsd  elasaea  of  debts  to  be  exempt 
from  the  operation  of  a  diacharge  reata 
upon  the  conception  that  such  debts  are 
exempt  because  they  are  excluded  from  tha 
act,  and  may  not  participate  in  tb*  dis- 
tribution of  assets.  That  is  to  say,  the 
confusion  lies  in  not  distinguiBhing  between^ 
creditors  who  are'exduded  from  the  bank** 
rupt  act  and  those  who,  although  includ- 
ed therein,   have  bad  conferred  upon  them 
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the  benefit  of  ui  ezeeption  from  the  operation 
of  the  dUcharge.  Even  a  saperflcial  analyiiB 
of  the  text  of  the  bonkruptej  act  will  malce 
thle  clear.  Thus,  |  63a  and  b  enumerates 
the  debts  which  maf  be  proved,  and  which 
are  therefore  enUtled  to  participate  in  the 
benefita  of  the  act  and  are  bound  bj  its 
prorisione.  Including  a  discharge.  Section 
IT  enumerates  the  debts  not  affected  by 
a  discbarge;  that  is,  those  exempted  from 
it«  operation.  It  is  apparent  that  the 
exemptions  do  not  rest  upon  any  theory 
of  the  exclusion  of  the  creditor  from  the 
bankrupt  act,  or  of  deprivation  of  right 
to  participate  in  the  dlHtrifantion,  but  sole- 
ly on  the  ground  that,  although  such  rigbte 
are  enjoyed,  an  exemption  from  the  effect 
of  the  discharge  is  superadded.  The  text 
leaves  no  room  for  any  other  view,  since 
the  exceptions  in  terms  are  accorded  to 
certain  classes  of  debts  which  are  provable 
under  %  63,  and  therefore  debts  which  are 
entitled  to  participate  in  the  distribution, 
the  language  being:  "A  discharge  in  banlc- 
niptcy  shall  release  a  bankrupt  from  all 
of  hie  prooable  debts,  except  such  as,"  etc.. 
And  a  brief  reference  to  the  more  im- 
portant of  the  prior  bankruptcy  acts  throws 
abundant  light  on  the  text.  The  act  of 
1S41,  in  the  1st  section  (5  Stat,  at  L.  440, 
chap.  9),  comprehensively  stated  the  classes 
of  claims  which  were  embraced  within  its 
■cope,  and  expressly  excluded  certain  enu- 
merated classes.  No  exemption  from  the 
operation  of  a  discharge  when  granted  was 
conferred,  and  therefore  all  who  were  with- 
in the  scope  of  the  act,  while  enjoying  its 
benefltH,  were  bound  by  its  burdens.  Under 
this  act,  In  Chapman  v.  ForByth,  2  How. 
SOZ,  n  L.  ed.  236,  it  was  held  that  al- 
though a  claim  was  ezcluded  from  the 
law  if  brought  in  by  the  voluntary  act  of 
the  creditor,  and  he  thereby  participated 
e  In  the  distribution,  the  creditor  by  such 
>  election  waived  his  right  to'be  treated  as 
not  bound  by  the  statute,  and  consequent- 
ly the  debt  or  claim  wae  diBcharged.  The 
act  of  1867,  presumably  to  correct  the  in- 
justice which  arose  from  excluding  from 
all  participation  in  the  distribution  of  as- 
sets those  creditors  who  it  was  thought, 
because  of  the  meritorious  nature  of  their 
debt,  should  not  be  bound  by  the  discharge, 
departed  from  the  system  of  excluding  such 
ereditors  from  the  act,  and,  on  the  con- 
trary, adopted  tile  principle  of  including 
them  in  the  benefits  of  the  act,  and  yet 
at  the  same  time  exempting  them  from 
the  operation  of  the  discharge.  To  accom- 
plish this  result,  S  19  of  the  act  (14  Btat. 
at  h.  52B,  chap.  176)  made  a  most  com- 
prehensive enumeration  of  provable  debts, 
Including  as  well  unliquidated  damages  for 
torts  as  for  breaches  of  contracts.     Those 


things  which,  in  tiie  act  of  1841,  were  stated 
to  be  exelnded  from  the  operation  of  th« 
act,  were  embodied  in  a  particular  eectioa 
{S3)  dealing  with  exemptions  from  dis- 
eharge,  and  to  avoid  all  possible  miscon- 
ception the  section  provided  "...  bat 
the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of 
said  debt."  It  is  obvious  that  the  present 
act  embodies  the  same  policy,  since  th« 
exemptions  from  discharge  nhich  are  given 
by  the  statute  are  found  in  a  sectian  de- 
voted to  that  aubject,  and  are  stated  in 
words,  as  we  have  sud,  to  be  exemptions 
from  discbargs  allowed  in  favor  of  provabla 
debts;  that  is,  debts  entitled  to  participate 
which  are  given  the  benefit  of  an  exemp- 
tion from  the  operation  of  the  discharge. 
While  the  considerations  just  stated  dis- 
pose  of  the  question  of  waiver  and  election, 
they  virtually  also  serve  to  indicate  tha 
error  which  underlies  the  contention  as  to 
re>  jadicata;  that  is,  a  confusion  of  thought 
arising  from  treating  things  which  are 
different  as  one  and  the  same.  To  con- 
stitute res  judicaia,  it  is  elementary  that 
there  must  be  identity  of  cause  between  ~ 
the  two  cases.  In  view  of* the  text  of* 
the  bankrupt  law,  the  distinction  which 
it  makes  between  the  general  discliargs 
and  the  right  of  a  particular  creditor  to 
t>e  exempt  from  the  operation  of  such  dis- 
charge, it  needs  but  statement  to  demon- 
strate the  difference  of  cause  which  neees* 
sarily  obtains  between  determining,  on  tho 
one  hand,  in  favor  of  the  bankrupt,  whether 
he  is  entitled  to  a  general  discharge,  ani 
of  deciding,  on  the  other,  as  between  a  par- 
ticular creditor  and  the  bankrupt,  whether 
the  claim  of  that  creditor  is  of  such  a  char< 
acter  as  to  be  exempt  from  the  operation 
of  a  discharge.  Nothing  oould  mors  clear- 
ly emphasize  the  distinction  which  exist* 
between  the  two  subjects— that  is,  th* 
granting  of  a  general  discharge,  and  th* 
question  after  it  is  granted,  whether  a  par- 
ticular debt  is  exempted  by  law  from  it» 
operation — than  does  the  provision  of  tha 
statute  (S  14c)  authorizing  a  general  dis- 
charge as  the  result  of  an  approval  of  a 
composition,  since  it  expressly  reaervea 
from  the  operation  of  such  discharge  of  tb» 
bankrupt  from  his  debts,  "those  not  af- 
fected by  a  discharge."  It  is  elaborately^ 
argued,  however,  that  whatever  1m  the  in- 
firmity of  the  decree  of  confirmation  aa 
res  judicata  in  the  complete  sense,  that  de- 
cree was  necessarily  binding  in  so  far  a» 
it  established  relevant  facts  which  wera 
at  issue  between  the  parties,  and  therefora- 
ii  here  eonelnslve.  But  the  propo8!tio» 
rests  upon  an  unfounded  assumption,  aa 
nothing  in  the  assertion  of  the  rii^ht  ta- 
be  exempt  from  the  operation  of  the  dis- 
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d^MTga  k«n  raliad  npon  InToIvu  ft  tr&verM 
or  deniml  of  any  relev&nt  fact  eatatiliBhed 
■a  ft  r«ault  of  the  approval  of  tht  coin- 
poftitloQ.  On  the  eontrsiy,  aa  we  have  seeD, 
the  facta  here  relied  upon  to  eitalilisb  the 
exemption  from  discharge  are  the  facts 
which  were  conceded  to  exiat,  and  were 
not  traversed  for  the  purpose  of  the  hear- 
ing on   the  composition. 

Conceding,  for  the  sake  of  argument,  that 

5  the  facts  which  were  ftlleged  aa  the  bftsis 
of  the  opposition  to  the  approvftl*of  the 
composition  were  sufflcient,  had  the  law 
been  right!;  applied,  to  have  prevented 
the  approval  of  the  eomposition,  such  eon- 
ceaeion  would  ftSord  no  ground  for  holding 
that  becauae  one  eaae  in  mfttter  of  law 
was  erroneously  decided,  that  such  deci- 
aion  should  conclusively  eatahliah  the  duty 
to  erraneoasly  decide  another  and  distinct 
ease.  If,  on  the  other  hand,  it  be  conceded 
that  the  eomposition  was  rightfullj  ap- 
proved, OS  the  determinaUon  of  that  anb- 
ject  did  not,  under  the  very  terms  of  the 
statute,  involve  paosiug  upon  the  separata 
and  diatinct  claim  of  ereditora  to  be  ex- 
empt from  the  operation  of  the  discharge, 
it  results  that  in  no  view  of  the  case  is 
there  merit  in  the  contention  aa  to  ret 
judicata.  The  contention  urged  in  many 
forma,  based  upon  the  recitals  in  the  order 
of  confirmation  of  the  composition,  mode 
conformably  to  the  statute,  as  to  the  ab- 
sense  of  fraud  or  other  wrongdoing,  ete.. 
Is  but  a  reiteration  of  the  contention  as  to 
res  judicata,  which  wa  have  shown  to  be 
without  foundation. 
Affirmed. 


(tn  D.  8.  in.) 

UKITED  STATES,  AppL, 

BEADING  COMPANY  ct  al.     (No.  198.) 


TEMPLE  IKON  COMPANY,  Appt, 
UNITED  STATES.     (No.  206.) 


HEADING  COMPANY  et  aL,  Appts., 

UNITED  STATES.     (No.  217.) 

Appui.  asd  Birob  <|  1222*)— Jddousitt 

— ^laSDATB— HODDIO  ATIO  It. 

A  mandate  ordering  the  remand  of  the 
eauB^  with  direction  to  enter  a  decree  can- 
•aling  every  percentage  coal  contract  re- 
Ian^  to  in  the  pleadings,  held  b*  any  of 
Ibe  partita,  modified  so  as  to  exclude  from 


cancelation  the  contracts  desoribed  in  tb» 
petitions  praying  for  such  modiSeation. 

[Ed.  Nete.-^roT  othar   oaaM,   iM  Appeal   and 
Brror,  CenL  Die.  I  vm ;   Dec  Sic  I  UU.*] 

[Noa.  198,  200,  and  217.] 


PETITIONS  for  the  modification  of  a 
mandate  of  the  Supreme  Court  of  the 
United  States,  which  had  affirmed  in  part 
and  reversed  in  part  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  granting 
in  part  the  relief  sought  by  a  bill  seeking 
to  enjoin  an  alleged  combination  of  railroad 
and  eoal  mining  properties,  as  amounting 
to  on  unlawful  restrtdnt  of  interstate  eom- 

eroe.     Mandate  modifled  aa  prayed. 

Sea  ante,  80. 

Mr.  AdeltMTt  Moot  for  the  Hillside  Coftl 
&  Iron  Company. 

Messrs.  Willistn  S.  JenncT  and  Jobn 
G.  JohJisan  for  the  Delaware,  Lackawanna^ 
&   Western   Railroad   Company. 

Messrs.  Gilbert  Collins  snd  William  H. 
Corbin  for  the  New  York,  Susquehanna, 
t  Western  Coal  Company. 

Mr.  G«orge  F.  Brownell  for  the  Penn- 
sylvania Coal  Company. 

Mr.  Frank  H.  Piatt  for  the  Elk  HiU 
Coal  A  Iron  Company. 

Attorney  General  Wlckersham  and 
Messrs.  J.  O.  HcBernoIds  and  G.  Carroll 
Todd,  Special  Assistants  to  the  Attorney 
General,  for  the  United  States. 

Order  announced  by  Mr.  Justice  IJurtoni  8 
'This  cause  came  on  again  to  be  heard* 
upon  five  several  petitiona  filed  by  the  Penn- 
sylvania  Cool  Company,  the  Elk  Hill  Cool 
&  Iron  Company,  the  New  York,  Susque- 
hanna, &  Western  Coal  Company.  Hillside 
Coal  t  Iron  Company,  and  the  Delaware 
Lackawanna,  &  Western  Railroad  Company, 
parties  to  the  cause  as  alleged  holders  of  SS 
per  cent  coal  contracts,  praying  that  the  di- 
rection in  the  opinion  heretofore  filed,  that 
the  cause  should  be  remanded,  with  direc- 
tion to  enter  a  decree  canceling;  each  and 
every  of  the  flS  per  cent  contracts  referred 
to  in  the  pleadings,  held  by  any  of  the  par- 
ties to  the  cause,  and  for  a  modification  of 
the  mandate  to  as  to  exclude  from  cancela- 
tion the  five  several  contracts  described 
and  referred  to  in  the  sold  five  separate 
petitions. 

And  it  appearing  that  the  United  States, 
by  its  Attorney  General,  has  answered  the 
several  petitions,  and  that  in  respect  to 
that  of  the  Pennsylvania  Coal  Company 
assents  to  the  petition,  and  conaenta  that 
such  modiflcstion  be  made  as  to  dismiss  th^ 
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bill  in  BO  far  H  It  b  thereby  lought  to 
cancel  the  contract  between  th«  PenuB;!- 
vania  Coal  Company  and  the  Elk  Hill  Coal 
&  Iron  Company  of  March  1,  1902,  referrsd 
to  in  the  petition  of  the  PennsyWanla  Coal 
CMopftny,  upon  the  eonceaaion  that  the 
agreement  "is  mibatantiallj  differeat  from 
the  aeries  at  agreementa  known  aa  the  OS 

Sper  cent  eontracta  adjudged  unlawful  by 
this  court,"  it  ia  accordingly  ao  ordered. 
'Am  to  the  application  of  the  lour  other 
petitioners  named  aboTe  for  like  relief,  the 
United  States  deniea  and  contests  the  right 
of  each;  contending  that  in  substance  and 
principle  the  tacts  in  respect  of  each  of 
tbs  eoutracta  in  respect  of  which  relief  is 
■ought,  are  not  similar  to  the  contract  be- 
tween the  Pennaylrania  Coal  Company  and 
tlte  Elk  Hill  Coal  A,  Iron  Company,  but 
fall  within  the  general  aeries  of  the  OS  per 
cent  eontracta  condemned  by  the  judgment 
'Of  this  court. 

Upon  this  isaue  the  transcript  la  confus- 
ing and  the  briefs  inadequate.  The  court 
theretore  deems  it  wise,  In  the  exercise  of 
Ita  judgment,  to  decline  any  determlnati 
of  the  question  upon  the  present  record. 
It  ia  therefore  ordered  that  the  nuuidate 
of  thia  court  be  so  modified  as  to  exclude 
from  tbe  direction  to  cancel  the  dS  per 
cent  contracts  referred  to  in  the  pleadingi 
the  said  eontracta  mentioned  in  the  four 
petitions,  namely,  that  of  the  Elk  Hill  Coal 
ft  Iron  Company,  the  New  York,  Bnsquc- 
faanna,  ft  Western  Coal  Co.,  Hillside  Coal 
ft  Iron  Company,  and  the  Delaware,  Lacka- 
wanna, ft  Western  Hailroad  Company,  and 
that  the  cause,  so  far  aa  concerns  the  con- 
tracts of  tbe  aaid  petitionera,  be  remanded 
to  the  District  Court  with  direction  to  hear 
and  determine  the  merits  aa  presented  by 
aaid  petitionera,  and  m^e  sueli  decree  as 
law  and  juatioe  require. 

Mr.  Justice  Day,  Mr.  Justice  Hag:tieai 
And  Mr.  Justice  Pitney  did  not  participate 
in  the  original  case,  nor  ia  the  "■*'r'''g  of 
this  order. 

(£2i  U.  9.  t2S.> 

COKSOLIDATED  TURNPIKB  COMPANY 
et  al.,  Plffa.  in  Err., 


•CooRTB  (i  394*)— Ebbor  to  State  Coubi 
— Fedebal  Question— Duk  Pbocus  of 

I.  The  asserted  right  to  jnst  compeDaa- 
tion  for  improvements  in  eminent  domain 
proceedings  does  not  necessarily  present  a 
question  under  U.  S.  Const.,  14tb  Amend., 
so  as  to  sustain  a  writ  of  error  from  tbe 
Federal  Supreme  Court  to  review  a  judg- 
ment of  tbe  bigbeat  court  of  a  state,  denj- 


ing  such  right,  where  das  process  of  law, 
including  juat  compenaation  for  property 
taken  for  public  purpoaea,  is  guaranteed  by 
the  state  laws  and  ConatituiEion,  and  the 
case  might  well  hare  been  litigated  whollf 
upon  local  law. 

TBI  Note.— For  other  oasaa.  as*  Courts,  Cant. 
Dl«.  11  1M8-107T:    Doc  Dig.  I  t»L'}^ 

CouBTB  (S  3M»)-BaaoB  to  Statb  Codw 

— FKDEBAI,  QUESTIOU— RaIBIITO  on  RK' 
EBAIIINQ — "MaTUBELT    CoNBTDBBED." 

2.  The  words  "maturely  considered,"  in 
the  judgment  entry  of  the  denial  without 
opinion  by  tbe  highest  state  court  of  a  peti- 
tion for  rehearing,  do  not  import  a  decision 
of  the  Federal  queation  first  raised  1^  audi 
petition,  so  as  to  sustain  a  writ  of  error 
from  the  Federal  Supreme  Court. 

D.rii'iav.sv  gK'iiirrir.,™™  °~ 

O0UBT8  (J  806">— Ebbob  to  Stati  Coubt 
—  Fedebal  Qdestion  — CXBnnOAiB  ox 
CHiBr  Justice. 

3.  A  certificate  of  tbe  chief  jueUce  of 
the  highest  state  court,  never  made  tbe  or- 
der of  tbe  court  or  a  part  of  the  record,  to 
the  effect  tbat  that  court,  in  denying  a  re- 
hearing, decided  the  Federal  question  then 
raised  for  the  first  time,  cannot  in  itself 
confer  jurisdiction  of  a  writ  of  error  from 
the  Fe<'3ral  Supreme  Court,  but,  at  the  nt- 
moat,  can  do  no  more  than  aid  to  tbe  un- 
derstanding of  tbe  record. 

[Kd.  Not«.— For  other  eaasa,  a—  Oonrta,  Oant. 
DlR.  i  van;    Deo.  Dlr  I  tM.*l 

[No.  152.] 

Argued  January  28  and  29,  1813.     Decided 

April  14,  1913. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peala  of  tbe  State  of  Virginia  to  i«Tiew 
a  judgment  which,  reversing  a  judgment  of 
the  Circuit  Court  of  Norfolk  County,  in 
that  state,  held  that  fn  awarding  compensa- 
tion for  the  mortgagee  Interest  In  eminent 
domain  proceedings  improremeata  should 
not  be  taken  into  consideration.  Dlamisaad 
for  want  of  jurisdiction. 

See  same  ease  below.  111  Ta.  181,  0S  & 
E.  340,  Ann.  Caa.  1912A,  239. 

Statement  bj  Mr.  Juatlco  Lnrton:  § 

'Certain  fact«  eaaential  to  the  present*- • 
tion  of  the  questions  of  law  apon  which  tbe 
judgment  mnst  turn  will  be  preliminarily 

The  Consolidated  Turnpike  Company,  a 
corporation  of  the  state  of  Virginia,  a^ 
quired  and  united  two  or  more  toll  road^ 
extending  from  Norfolk  to  Ocean  View, 
the  seashore.  Tbe  land  acquired  waa 
somewhat  more  than  waa  needed  for  a 
turnpike,  and  ao  tbe  turnpike  companj, 
by  warranty  deed,  conveyed  a  atrip  IS  ta 
25  feet  wide  to  the  Bay  Shore  Terminal 
Company,  also  a  Virginia  corporation,  up- 
on which  tbe  latter  company  eoaatrueted  B 
line  of  electric  railway,  with  the  necesaai; 
Am.  Dlgi.  UOT  to  data,  A  Rep'r  ladeiM 
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pmrar  honMa  uid  Btatioiu.  ma  eonveyuiee 
ma  made  nibJMt  to  two  prior  mortgagcB. 
TheM  mertgagca  were  for  th«  purpow  of 
•ecuring  bond*,  «nd  the  plaintiff  in  error 
Tkflor  im  traatea  In  both,  and  tlie  plaintiff 
In   error   Depua   a   holdar  of   some   of    the 

The  B^j  Shore  Company  in  time  becama 
inaolvnit,  and  a  erediton'  bill  wu  filed  In 
the  circuit  eonrt  of  the  Ualted  States  at 
Norfolk,  and  ita  road  and  asaete  of  every 
Icind  placed  in  the  faandi  of  a  raceiver.  In 
th&t  proceeding  It  appeared  that  itt  prop- 


erty wai  encnmbered  by  the  two  mortgagee  'For  the  land,  with  improvementa 


before  referred  to  and  other  lieni. 
clear  the  title  before  sate,  tfa«  circuit  court 
directed  ita  receiver  to  flla  a  proper  pro- 
eeeding  in  a  conrt  of  the  atate  for  tha 
pnrpoae  of  condemning  any  adverae  title 
and  all  outatanding  elaima  or  liana  againat 
tha  land  occupied  by  Ita  tracka  and  appU- 
aneee.  Such  a  proceeding  waa  accordingly 
lied,  and  Taylor,  aa  truatee  under  the  two 
deeda  in  tmat,  waa  made  a  dafendant,  to- 
gether with  certain  othera  claiming  other 
faltereati  or  liena.  Depue,  aa  a  bolder  of 
booda  aeonred  by  the  deed*  in  traat,  inter- 
Tened  in  behalf  of  hinuclf  as  a  beneficiary. 
The  final  decree  in  that  proceeding  i*  the 
decree  here  undei)  review.  Pending  the 
-  eondemnation  proceeding*,  tha  property  of 
H  the  Bay  Shore  IVrminal  Company  waa  aold 
*  under  a  decree  made  In  th^original  winding 
np  rait  In  tha  United  Statea  circuit  court, 
and  pnrefakaed  by  the  defendant  in  error, 
tha  Norfolk  k  Ocean  View  Railway  Com- 
pany, and  conveyed  to  Uiat  company,  'with 
the  benefit  of  and  subject  to  all  anlta  and 
prooeedii^  wliioh  have  been  or  may  be  In- 
•tituted  by  said  receiver." 

Pending  thia  condemnation  proceeding, 
Taylor,  as  tmatea,  and  Depue,  aa  a  benafi- 
dajy,  although  parties  to  the  pending  con- 
demnation case,  began.  In  a  atate  court,  a 
proceeding  against  tha  turnpike  company  to 
foredoaa  the  mortgogea  referred  to.  Tha 
Ocean  View  Company,  aa  purctiaser  of  tha 
property  of  tbe  Bay  Shore  Company  under 
tha  decree  of  aale  made  by  tha  circuit  court 
el  tbe  United  States,  applied  to  that  court 
by  petition  and  supplemental  bill  to  enjoin 
the  foreclosure  suit  until  tbe  proceed:' 
to  condemn  the  mortgagee  interest  pending 
in  another  atate  court  should  be  decided. 
It  waa  accordingly  enjoined,  and  upon  ap- 
peal by  Taylor,  trustee,  to  the  circuit  court 
of  appeals,  tha  Injunction  decree  waa  up- 
held.    8fl  C.  C.  A.  338,  1B2  Fed.  4E2. 

Seenrring  now  to  the  eondemnation  pro- 
eeeding:  Commiaaionera  were  appointed 
and  directed  to  aacertain  "a  juit  compenaa- 
tioa  (or  the  interest  of  all  peraous  or  cor- 
forations  baving  any  interest  In  or  claim 
i^ainat  or  lien  upon  laid  laud,  either  by 


deed  in  tmat  or  mortgage."  They  were  di- 
rected to  report  the  preaent  value  of  the 
land  with  and  without  improvements  and 
tha  valoe  thereof  on  May  1,  1S02,  the  date 
of  the  conveyance  of  same  by  tha  Consoli- 
dated Cunpany  to  the  Bay  Sbore  Company. 
The  Conuniaaioners'  report  waa  as  followa; 
"If  valned  aa  of  the  let  day  of 

May,  1W»   $5,000 

Will  be  a  joat  compensation. 
If  valued  aa  of  the  date  of  this  : 
port,  without  improvemente    . . 
Will  be  a  just  compensatloD 


0,200 


For  the  st«el  rails    . 

For  the  railroad  tiea   1,ZS0 

For  the  poles 1,250 

For  the  overhead  conateuctlou   ....  2,600 

For  the  machinery  in  power  honae. .  26,000 

For  tbe  buildings  on  tract  No.  2  . .  fi,000 

Making  a  total  of «57,200 

Will  be  a  Just  compensation." 

Later  tbe  report  came  on  to  be  heard 
upon  exceptions  filed  thereto  by  Depue,  as 
representing  the  tieneSciarics  under  the 
Taylor  mortgagee.  Taylor,  aa  trustee,  had 
all  along  been  a  par^,  and  when  Depna 
waived  and  withdrew  nine  of  bia  ^cep- 
tiona  to  tbe  report,  Taylor  joined  him  In 
such  waiver  of  exceptions.  The  exceptlona 
which  remained  included  exceptions  to  the 
valuation  reported  as  of  May  1002,  and  tha 
valuation  reported  aa  of  the  date  of  the  re- 
port. May  15,  IBOB. 

As  the  report  was  in  tbe  alternative,  tbe 
question  was  whether  that  part  of  the  re- 
port which  fixed  tbe  value  without  improve- 
ments, or  that  part  which  fixed  the  valua 
with  improvements,  should  be  adopted.  Tha 
trial  court  fixed  the  just  eompenaation  at 
(67,200,  which  included  the  value  added  by 
the  railway  and  stationa  wbieb  had  been 
placed  thereon  by  the  Bay  Shore  Company, 
the  predecessor  in  title  of  the  Ocean  View 
Company,  and  directed  the  latter  company 
to  deposit  that  aum  in  bank,  subject  to  the 
court'*  order. 

From  this  decree  an  appeal  was  token 
to  the  supreme  court  of  appeals  of  Virginia, 
where  it  waa  held  that  the  eompenaation 
for  the  mortgagee  interest  should  have  been 
limited  to  the  present  value  of  the  property 
without  improvementa  placed  thereon  by 
tbe  Bay  Shore  Company. 

Ur.  OlwrlM  H.  Burr  for  plaintiff*  la 

Ueaara.    Henry    W,    Anderson    and    E. 

Randolph  Williams  for  defendant  in  error.  ^ 

■Mr.  Jnstlce  Imrton,   after  making  tha* 
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foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  case  conies  hen  under  S  709,  Be- 
Tiaed  Statutes  (U.  8.  Comp.  Stat.  1901,  p. 
S76),  DOW  S  237  of  the  new  Judicisl  Code 
[36  Stat,  at  L.  1158,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  IBIl,  p.  227].  It  must  there- 
fore appear  that  aome  right,  privilege,  or 
immunity  was  claimed  under  the  Canetitu- 
tion,  or  some  statute  of  the  United  States, 
and  that  the  decision  was  against  the  right, 
privilege,  or  immunity  so  claimed  and  spe- 
cially set  up  by  the  plaintiff  in  error. 

The  error  assigned  here  is  that,  in  per- 
mitting the  conilemnation  of  the  Interest 
of  the  mortgagees  in  the  strip  of  land  con- 
demned without  Including  the  value  of  the 
permanent  improvements  placed  thereon  by 
the  predeceisor  in  title  of  the  defendant  in 
error,  the  Virginia  court  has  authorized 
the  taking  of  the  property  of  the  mortgagee 
plaintiff  in  error  "without  due  process  of 
law,  in  violation  of  the  Constitution  of  the 
United  States." 

Just  compensation  for  private  proper^ 
taken  for  publio  use  is  an  essential  element 
of  due  process  of  law  as  guaranteed  under 
the  14th  Amendment.  Chicago,  B.  &  Q. 
E.  Co.  V.  Chicago,  166  U.  6.  226,  41  L.  ed. 
976,  17  Sup.  Ct.  Rep.  681.  The  argument 
ia  that,  if,  therefore,  just  compensation  re- 
quired that  the  compensation  awarded  for 
the  interest  condemned  should  Include  the 
value  of  the  land  with  improvements,  and 
the  value  of  such  improvements  be  not  so 
included,  due  process  is  lacking ;  that  it 
would  not  in  such  case  be  a  mere  claim  of 
Inadequate  compensation,  but  a  denial  of 
all  compenaatlon  for  an  element  of  value 
actually  existing  aa  a  part  of  the  property 
taken.  Chicago,  B.  ft  Q.  R.  Co.  v.  Chicago, 
mpra;  Appleby  v.  Buffalo,  221  U.  S.  624, 

n  Se  L.  ed.  839,  31  Sup.  Ct.  Rep.  669. 

•  *  Before  considering  whether  this  is  a  ease 
for  the  application  of  the  principle  invoked, 
however,  the  preliminary  question  is  wheth- 
er any  sucb  claim  or  right,  under  the  14th 
Amendment  was  "specially  set  up"  in  the 
state  court,  and  whether  the  record  shows 
that  tbe  right  so  specially  set  up  was  de- 
nied. 

It  is  contended  that  the  right  to  just  com- 
pensation was  the  whole  substance  of  the 
litigation  in  the  staU  court,  and  that  this 
right  arose  under  the  Constitution  of  the 
United  States,  This  latter  assertion  does 
not  necessarily  follow,  since,  under  the  law 
and  Constitution  of  the  state,  the  plaintiffs 
in  error  were  equally  entitled  to  due 
process  of  law,  including  Just  compensation 
for  property  taken  for  public  purposes,  and 
the  case  might  well  have  been  litigated 
wholly  npon  local  law.  Just  anch  a  conten- 
tion  was   held    ineffectoal   in   Osborne   v. 


Clark,  SOI  U.  S.  SflS,  089,  E]  lu  ed.  6)0.  62S, 
27  Sup.  Ct.  Rep.  810,  when  it  was  said: 

"If  a  case  is  carried  through  tbe  state 
courts  upon  argumenta  drawn  from  the 
state  Constitution  alone,  tbe  defeated  partf 
cannot  try  his  chances  here  merely  by  sug- 
gesting for  the  first  time  when  he  takes  his 
writ  of  error  that  the  decision  is  wrong 
under  the  Constitution  of  the  United  States. 
Crowell  V.  Randell,  10  Pet.  368,  308,  0  L. 
ed.  468,  470;  Simmerman  v.  Nebraska,  110 
U.  B.  64.  20  L,  ed.  635,  6  Sup.  Ct.  Bep.  333; 
Hagar  v.  California,  154  U.  S.  639,  and  24 
L.  ed.  1044,  14  Sup.  Ct.  Rep.  1186;  Erie 
R.  Co.  V.  Purdy,  185  U.  8.  148,  163,  46  L. 
ed.  647,  860,  22  Sup.  Ct.  Rep.  60S." 

The  ground  upon  which  the  claim  wu 
asserted  to  compensation  for  the  improve- 
ments placed  upon  the  land  by  the  Bay 
Shore  Company  was  tbe  common-law  prin* 
ciple  that  permanent  structures  placed  upon 
the  realty  of  another  by  a  trespasser  be- 
come the  property  of  the  owner  and  pass 
under  any  cncumbranoa  created  by  the  own- 
er. Therefore,  it  was  contended,  if  the 
Bay  Shore  Company  saw  fit  to  construct 
upon  land  subject  to  the  deeds  of  trust  re^ 
resented  by  the  plaintiffs  in  error,  with  no 
other  authority  than  that  of  a  deed  from„ 
the  mortgagor  in  possession,  the  atructnreaN 
placed  thereon  passed  nnder  the 'mortgage* 
and  any  decree  condemning  the  land  which 
denied  compensation  for  the  value  of  tba 
land  thus  enhanced  operates  to  deprive  tba 
mortgagees  of  a  part  of  their  security  with- 
out due  process  of  law. 

This  view  of  the  law  of  the  state  was  the 
view  which  the  trial  court  accepted,  upoB 
the  author!^  of  the  case  of  Newport  News 
ft  0.  P.  R.  ft  Electric  Go.  v.  Lake,  101  Va. 
334,  43  S.  E.  066.  The  supreme  court  of 
the  state  upon  appeal  reversed  this  conchi- 
sioQ  and  held  that,  "where  a  eorporatiim 
clothed  with  the  power  of  eminent  domain 
lawfully  enters  into  the  possession  of  land 
for  its  purposes,  and  places  improvement* 
thereon,  and  afterwards  institutes  oondun- 
nation  proceedings  to  cure  a  defective  title, 
or  to  extinguish  the  lien  of  a  deed  of  trust, 
it  ie  not  proper,  in  ascertaining  'just  com- 
pensation' for  such  land,  to  take  into  con- 
sideration the  value  of  such  improvementa, 

"The  commissioners  in  their  report  as- 
certained the  value  of  the  land,  as  of  the 
date  of  their  report,  without  considering 
the  improvements,  at  $6,200.  This  sum,  we 
think,  should  have  Ijeen  fixed  aa  the  just 
compensation  for  the  land  taken,  and  tbe 
trial  court  erred  in  not  so  holding."  [Ill 
Va.  142,  143,  OS  8.  E.  346,  Ann.  Cas.  1912A, 
239.J 

The  ease  of  Newport  News  ft  O.  P.  R,  ft 
Electric  Co.  t.  Lake^  lupra,  relied  upon  by 
the  trial  court,  ma  distinguished,  the  nr 
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presM  court  uying  that  in  thai  eaae,  'the 
pruniaei  had  been  tolA  under  the  deed  of 
trust,  and  the  purchaser,  who  wM  the  de- 
fend&nt  in  the  condemnation  proceeding*, 
bad  recovered  the  premiwi  in  an  action  of 
ejectment  after  the  improvementa  had  been 
placed  upon  the  premise*  by  the  railway 
company  under  the  authority  of  the  grant- 
«TB  in  the  deed  of  trust,"  and  was  therefore 
not  limited  to  the  value  of  the  land  as  it 
was  before  the  improvement!. 

Up  to  the  flliDg  of  this  opinion  by  the 
■upreme  court  of  the  state,  no  right  or  claim 
to  due  proceaa  of  law  under  the  14th 
Amendment  waa  anywhere  epeciallj  let  up 
nnpoa  the  record.  Not  ii  there  any  mention 
t^ef  tlie*Const[tution  of  the  United  Statee 
aalde  from  that  found  in  the  ISth  exception 
to  the  report  of  tbe  eommiaaioner*  to  awets 
•ompensatioD.  Tbe  exception  referred  to 
vaa  la  these  words; 

"16.  Said  report  is  also  excepted  to  by 
■aid  Arthur  W.  Depue  on  the  ^ound  thai  if 
it  i*  held  that  the  proper  interpretation  of 
the  present  statute  of  eminent  domain  is 
that  this  property  can  be  taken,  and  that 
in  the  measure  of  damagi^s  the  value  of  the 
land  alone  is  to  be  considered,  without  im- 
provements, then  that  such  interpretation 
impairs  the  obligation  of  a  contract  within 
the  Constitution  of  the  United  States,  be- 
cause it  is  a  different  interpretation  from 
what  the  court  of  appeals  of  Virginia,  prior 
to  this  new  statute,  baa  placed  upon  the 
statute  law  relative  to  sucfa  improvements." 

At  most  that  is  a  vague  claim  that  if  tbe 
Virginia  eminent  domain  statute  shall  be 
Mnstrued  as  excluding  damage  for  improve- 
ments, there  would  result  a  change  of  deei- 
■ton  which  would  impair  the  obligation  of 
a  contract. 

No  question  of  the  impairment  of  the 
obligation  of  a  contract  was  decided  In  the 
trial  court  nor  In  the  supreme  court;  nor  is 
any  such  question  assigned  as  error  here, 
nor  presented  in  argument.  Upon  a  peti- 
tion for  a  rehearing  filed  in  the  supreme 
court,  one  of  several  grounds  stated  was, 
that  a  decree  taking  tbe  land  in  qneition 
without  compensation  for  tbe  Improvements 
thereon  would  be  "a  taking  without  due 
process  of  law,  in  violation  not  only  of  the 
Constitution  of  Virginia,  hut  of  the  Hth 
Amendment  to  the  Constitution  of  the 
United  States."  This  application  was  re- 
fused, without  opinion,  the  judgment  entry 
being  in  these  words; 

"The  court  having  matorely  considered 
lh«  petition  aforesaid,  tbe  same  is  denied." 

The  words  "maturely  considered"  do  not 

Slmport  any  decision  of  the  question  made. 

trjuit  such  an  entry  has'been  held  to  be  no 

more  than  a  refusal  to  rehear  the  caae. 

33  S.  C— 33. 


ForbM  T.  Stat«  Council,  216  U.  8.  308,  S4 
L.  ed.  S34,  SO  Sup.  Ot.  Bep.  205. 

Nothing  is  better  settled  than  that  it  Is 
too  late  to  raise  a  Federal  question  for  tbe 
flrot  time  in  a  petition  for  a  rehearing,  after 
the  final  judgment  of  tbe  state  court  ot 
last  resort.  If,  however,  the  state  court 
actually  entertains  tbe  petition  and  de- 
cides the  Federal  question,  and  this  appears 
by  the  record,  the  requirement  of  9  706, 
that  the  right  shall  be  specially  set  up  and 
denied,  is  complied  with.  McCorquodale  v, 
Texas,  211  U.  8.  432,  fiS  L.  ed.  26S,  £9  Sup. 
Ct.  Rep.  146;  Hallett  v.  North  Carolina, 
lai  U.  S.  G8S,  45  L.  ed.  1016,  21  Sup.  Ct. 
Rep.  730,  15  Am.  Crim.  Rep.  241;  McMillen 
V.  Ferrum  Min.  Co.  19T  U.  S.  343,  347,  40 
L.  ed.  TS4,  787,  26  Sup.  Ct.  Rep.  S33. 

Having  Delected  to  raise  any  Federal 
question  before  tbe  final  judgment  in  the 
state  supreme  conrt,  and  having  failed  to 
obtain  a  rehearing  that  the  question  might 
thereby  be  raised  and  a  decision  obtained 
upon  it,  the  pUintiifs  in  error  have  endeav- 
ored to  show  that  in  fact  the  supreme  court 
of  Virginia  did  rehear  the  case  upon  their 
petition,  and  did  decide  tbe  Federal  question, 
therein  for  the  first  time  raised,  adversely, 
by  obtaining  the  certificate  of  the  chief  jus- 
tice of  the  court,  months  after  the  court 
had  banded  down  its  final  opinion,  that  ths 
court  "refused  the  said  petition  for  a  rehear- 
ing on  the  ground,  inter  alia,  that  the  de- 
cree or  decision  of  this  court  .  .  .  did 
not  constitute  a  taking  of  tbe  property  of 
the  defendants  in  error  without  due  process 
ot  law,  in  violation  of  tbe  14tb  Amendment 
to  the  Constitution  of  the  United  States, 
and  that  the  defendants  in  error  were  not 
thereby  deprived  of  any  rights  under  said 
Amendment."  This  certificate  waa  never 
made  the  order  of  the  court  and  a  part  of 
the  record,  as  in  Marvin  v.  Trout,  19S  U.  S. 
212,  60  L.  ed.  157,  20  Sup.  Ct.  Rep.  31, 
where  it  was  held  "perhaps  aumdent"  to 
show  what  Federal  question  was  decided  in 
a  case  where  no  opinion  was  filed.  But 
that  such  a  certificala  can  do  no  more  than 
make  mors  definite  and  certain  that  which^ 
otherwise  may  be  insuiBciently  shown  byg 
tb«  record  proper  is  the  settled'rule  of  this* 
court  That  in  itself  tt  cannot  confer  juris- 
diction  is  too  plain  (or  controversy.  Sea- 
board Air  Line  R.  Go.  v.  Duvall,  226  U-  B. 
4TT,  56  L.  ed.  1171,  32  Sup.  Ct.  Rep.  700; 
Home  for  Incurables  v.  New  York,  167  U.  8. 
156,  47  L.  ed.  117,  63  LJUA.  32B,  23  Sup. 
Ct  Rep.  84.  At  the  utmost  It  may  aid  to 
the  understanding  ot  the  record.  Qulf  tt 
S.  I.  R.  Co.  v.  Hewes,  183  U.  S.  M,  48  I* 
ed.  86,  22  Sup.  Ct  Rep.  26. 

For  the  reasons  stated,  the  writ  of  mot 
mnrt  be  diamiased- 
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A  Philippine  marriage,  followed  by  forty 
JMUV  of  uninterrupted  mBirital  life,  Bhould 
not  ba  impugned  and  discredited,  after  the 
death  of  th*  hu*band  and  ftdminittnitioii 
of  hii  eatate.  through  n.n  alleged  prior  Cbi- 
neae  marTiEge,  lave  upon  proof  lo  clear, 
■trong,  uid  unequivocal  u  to  produce  a 
mor«f  conviction  of  the  existence  of  such 
inpediment. 

[Bd.  Kota.-'Por  otber  caaeg,  ae«  Hurlan, 
Grab  Dtc  H  n-O;    Dw.  Dlf.  |  H.*] 

[Ko.  177.] 

Argued  Ibrcb  7  uid  10,   1913.     Decided 
April  14,  iei3. 

APPEAL  from  tlie  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judg- 
ment wbidi,  reTersing  «  Judgment  of  the 
Court  of  First  luBtance  of  Manila,  in  a  suit 
involving  conQicting  claims  to  a  dece- 
dent'* estate,  held  that  an  alleged  prior 
Chinese  marriage  of  the  decedent  was  not 
Adequately  proved.    Affirmed. 

See  same  case  below,  16  Philippine,  137. 

The  facta  are  stated  iu  the  opinion. 

Messrs.  Jackson  H.  Ralston,  W.  Mor- 
gan ShuBter,  Clement  L.  Bouv£,  Frederick 
L.  Siddona,  and  William  G.  Richardson  for 
appellants. 

Messrs.  James  H.  Blonnt  and  Antonio 
U.  Oplsso  for  appellees. 

I 

•   ■  Mr.  Justice  Van  Devanter  delivered  the 
•pinion  of  ths  court: 

This  appeal  brings  under  review  a  de- 
cree of  the  Eupretoe  court  of  the  Fbilip- 
pines  in  a  suit  involving  conflicting  claims 
to  the  estate  of  a  Chineae  merchant  domi- 
ciled in  those  islands,  and  there  known  as 
Vicente  Romero  Sy  Quia,  who  died  intes- 
tate at  Manila  in  1894.  The  appellants, 
who  were  plaintifTa  In  the  court  of  first 
instance,  claim  as  descendants  of  a  mar- 
riage between  the  intestate  and  Yap  Puan 
>'iu,  a  Chinese  woman,  said  to  have  been 
contracted  in  1S47  at  Am  Thau,  in  the  prov- 
ince of  Amoy,  China.  The  sppellees  claim 
as  the  descendant e  of  a  marriage  with 
Petronila  Encamacidn,  a  Filipino  woman. 
celebrated  in  ]SSS  at  Vigan,  in  the  Philip- 
pines, llie  principal  queation  here,  as  in 
the  insular  courts  ia  whether  the  proof  suf- 
ficiently eatabliihed  the  Chineae  marriage. 
On  this  the  insular  courts  differed,  the  court 
of  Brat  instance  finding  the  marriage  ade- 
quately proved,  and  the  supreme  court,  one 
justice  diaaenting,  holding  the  other  way. 
18  Phil.  Rep.  137.  Before  coming  to  the  evi- 
dence directly  addressed  to  this  question  it 


0(71.  Tmt, 

will  be  well  to  state  tbe  facts  about  which 
there  is  n«  dispute. 
Sy  Quia  was  bom  at  Am  Thau,  China,  In 

1822,  and  n-ent  to  the  Philippines  at  ths 
age  of  twelve.  At  Srst  he  was  locnted  in 
Manila,  but  at  some  time  before  1852  went 
fo  Vigan  and  entered  the  service  of  a  mer- 
chant at  an  annual  salary  of  200  pesos. 
During  that  year  he  was  converted  to  the 
Catholic  faith  and  waa  baptized  in  ths 
pariah  cliurch.  The  next  year  ho  married 
Petronila,  the  banns  being  regularly  pub- 
lished and  the  marriage  publicly  solemnized 
according  to  the  rites  of  the  church,  as  a 
preliminary  to  which  he  affirmed  under  oath,S 
and  the  civil  and  eccleaiastdcal* authorities* 
certified  after  inquiry,  that  he  was  then 
unmarried.  Shortly  after  the  marriage  h« 
and  Petronila  took  up  their  permanent  boms 
in  Manila,  They  were  then  without  any 
particular  property  other  than  6,000  pesos 
which  she  received  from  her  mother  and 
brought  into  the  conjugal  society.  He  be- 
came a  merchant,  and  through  their  united 
efforts  they  accumulated  real  and  perEonal 
property  amounting  at  the  time  of  his 
death  to  upwards  of  600,000  pesos.  The; 
lived  in  a  manner  becoming  the  marital 
state  and  were  universally  recognized  as  hus- 
band and  wife.  Three  soua  and  two  daugh- 
ters were  bom  of  the  marriage.  One  of  ths 
daughters  married  and  predeceased  her  fath- 
er, leaving  a  son  surviving.  The  other  died 
after  the  father,  leaving  the  mother  as  her 
only  heir.  Following  Sy  Quia's  death  th« 
widow  administered  the  estate,  with  the  aid 
of  the  sons  until  ISOO,  when  through  ap- 
propriate judicial  proceedings  the  property 
was  distributed  among  the  widow,  sons, 
and  grandson  as  the  persons  rightly  entitled 
thereto.  The  present  suit  was  brought  in 
1905,  more  than  halt  a  century  after  tha 
marriage,  and  then  for  the  first  time  waa 
'alidity  or  its  good  faith  ob  to  either 
spouse  brought  in  question,— a  fact  which 
ia  of  particular  signiticance,  first,  becauae 
Yap  Puan  Niu,  the  alleged  Chinese  wife, 
visited  in  Jlanila  at  the  home  of  a  brother 
of  Sy  Quia  twice  during  the  life  of  the  lat- 
ter, and,  second,  'because  two  of  the  plain- 
adults  living  in  Manila  at  the 
time  of  Sy  Qnia's  death  and  during  th« 
leven  years  intervening  before  the  suit 
as  brought. 

There  was  testimony,  taken  by  way  of  dep> 
litions  in  China,  tending  to  show  that  Bj 
uia  returned  from  the  Philippines  to  Am 
bau  in  1647,  when  he  was  twenty-flva 
years  old;  that  during  that  year  be  mar- 
ried Yap  Puan  Niu,  the  marriage  being 
properly  arranged  and  celebrated;  that  ba 
remained  at  Am  Thau  three  or  four  years, 
during   which   two   sons  were   bom  of   UiiA 
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-marriage;    that   he   then   returned  to  the 
^Philippine!   and  Yap   PuoD   Niu   eoutiaued 

•  t*  reaide  'at  Am  Thau,  dying  there  in 
1891;  that  the  four  plaintiff*  «re  the  onlj 
living  deecendant*  of  this  marriage,  two 
being  grandsons,  one  a  granddaughter,  and 
one  a  great-grandeon.  Six  of  the  witneases 
in  China  teatiGed  directly  to  the  marriage, 
and  their  teatimony,  if  atanding  atone, 
would  be  quite  perauaaive  of  its  occurrence, 
notwithstanding  eame  diacrepancica  in  their 
atatemcuto.  But  thia  testimony  dM  not 
■tand  alone.  It  was  met  and  contradicted 
by  that  of  leveral  Philippino  witnessea, 
taken  moatly  by  deposition,  to  the  effect  that 
they  bad  known  Sy  Quia  in  Vigan  tor 
•oine  yeare  hefore  hia  marriage  to  Petronila 
in  ]S53,  and  that  he  was  living  there  during 
the  period  when,  according  to  the  opposing 
testimony,  he  married  Yap  Puan  Niu  and 
remained  in  China.  One  of  these  witnesses 
waa  an  aged  man,  who  teatifled  with  cer- 
tainty that  be  was  a  atudent  at  Manila  be- 
tween 1830  and  1S45  and  knew  Sy  Quia 
there;  that  he,  the  witnesa,  was  married  at 
Vigan  in  184T,  and  that  Sy  Quia  waa  living 
there  then.  Others  of  these  witnesses  give 
Vindred  reasons  for  their  ability  to  speak 
with  precision  concerning  Sy  Quia's  pres- 
eBce  at  Vigan  during  the  period  in  question. 
Still  other  witneaaes  gave  testimony  more 
or  less  eorroborative  of  these  opposing  the- 
ories, but  it  waa  less  direct  and  wss  alao 
Mntradictory. 

In  addition  to  this  conllicting  teatimony 
then  was  this  situation,  aa  before  indicated : 
The  Philippine  marriage  and  the  forty 
y^Ts  of  uninterrupted  marital  life  follow- 
ing it  were  not  only  establiabed  but  conceded. 
While  Sy  Qaia  lived  the  validity  of  that 
marriage  passed  unchallenged  and  no  right 
was  asserted  under  the  one  alleged  to  have 
occurred  in  China.  Uore  than  this,  the 
right  of  the  widow  and  children  of  tho 
Philippine  marriage  to  the  property  acquired 
during  its  existence  went  unquestioned  for 
•leren  years  after  his  death  and  for  five 
years  after  the  judicial  distribution  of  the 
property, 
n     In  these  circumstances  every  presumption 

•  was  in  favor'ef  the  validity  and  good  faith 
of  the  Philippine  marriage,  and  sound  rea- 
son required  that  it  he  not  impugned  and 
discredited  through  the  alleged  prior  mar- 
riage save  upon  proof  so  clear,  strong,  and 
unequivocal  aa  to  produce  a  moral  convic- 
tion of  the  existence  of  that  impediment. 
The  conflicting  teatimony,  isolatedly  consid- 
ered, did  not  measure  up  to  this  standard, 
and  clearly  it  did  not  do  ao  if  proper  re- 
gard was  had  for  the  probative  force  of  the 
condnot  of  alt  the  parties  concerned  during 
the   many    intervening   years.      Then,    too, 


the  lips  of  Sy  Quia  and  Yap  Puan  Hln  bad 
been  sealed  by  death,  and  this,  with  the  long 
interval  of  time,  gave  unusual  opportunity 
for  the  use  of  fabricated  testimony,  the 
untruth  of  which   it  would  be   diOeult  to 

Giving  due  effect  to  theae  considerations, 
we  cannot  say  that  the  Supreme  Court  of 
the  Philippines  erred  in  holding  that  the 
Chinese  marriage  waa  not  adequately 
proved.  Indeed,  we  regard  the  evidence  aa 
not  producing  a  moral  conviction  ol  the  tit- 
iatence  of  that  marriage,  but  as  leaving  tha 
issue  in  serious  doubL  The  decree  ii  ao- 
cordingly  affirmed. 


BRUNSWICK-BALKE-COLLENDER  CO. 

Ivoaxa  (t  48*)— DiSQUALiFiOATiow— Ptt- 
VTOTJS  CoNNECTioK  WtTU  mi  Oasb. 
1.  The  FederaJ  dfatriot  judge  who  heard 
and  daied  a  motion  to  remand  the  eanae  to 
the  state  court  whence  it  had  been  removed 
is  disqualified  to  sit  in  the  circuit  court 
of  appeals  upon  the  hearing  of  an  appeal 
from  the  flnal  decree  of  the  circuit  court 
in  auch  case  by  the  provision  of  the  act  of 
March  3,   1SQ1    (26  Stat,  at  L.  82S,  chap. 


question  may  have  tieen  tried  or 
heard  in  a  district  court  or  existing  circuit 
court  shall  sit  on  the  trial  or  hearing  of 
auch  cause  or  question  in  the  circuit  court 
of  appeals." 

[Ed.  Notii.— For  other  cases,  see  Jndces,  Cent. 
Dli.  tl  121),  m;    Dec.  Di(.  J  <&•) 

JunsEs   (I   63*)— DiaorALrncAiTon— Pn- 
TiouB  CoNMEcnoN  WITH  iiBS  Cabk. 

2.  The  voluntary  declaration  of  ooiinMl 
for  tha  appellant  before  the  hearing  Is  bo- 
gun,  that  be  will  not  insist  upon  the  ob- 
jection to  the  removal  of  the  cause  from 
a  state  court,  founded  upon  the  time  when 
the  removal  petition  waa  Died,  as  he  now 
believes  the  case  was  properly  removed,  io 
far  eliminates  that  question  from  the  ease 
as  to  remove  the  disqualification  of  tha 
Federal  district  judge,  who  had  heard  and 
denied  the  motion  to  remand,  to  sit  in  tha 
circuit  court  of  appeals  on  appeal  from 
the  flnal  decree  of  the  circuit  court,  which 
would  otherwise  result  from  the  provision 
of  the  act  of  March  3,  1891,  S  3,  that  "no 
justice  or  judn  before  whom  a  cause  or 
question  may  nave  Iwen  tried  or  beard  In 
a  district  court  or  existing  circuit  court 
shall  sit  on  the  trial  or  hearing  of  auch 
cause   or   queation   la   the   circuit  court   ot 

[Ed.  Note.— Par  other  cHsea.  see  Jndiei,  Gent 
Dig.  g  232  ;    Dec  Dig.  |  B3.*} 
Courts  (i  405*}— FiKAUTr  ov  IvoaUKST. 

3.  A  decree  ot  a  Federal  circuit  court  ii 
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retaining 

tnbHquentiT  making  an  ordar  of  reference 

to  II  ipedu  muter  to  take  the  nsaaining 

[Bd.  Nota.— Fer  oUibt  cuso,  sm  Courta.  Cut. 
Dfg.  II  lOtT-im,  Um.  lUt;    D*e.  Die  |  106.*] 


ON  WRIT  of  Certiorari  to  tba  United 
Stata  Circuit  Court  of  Appeals  for 
tbe  Fourth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  for 
the  Western  District  of  North  Carolina,  In 
txror  of  defendant  tm  soma  of  the  iaanea 
faiTolTcd  in  a  suit  to  caocal  eartaln  deeds 
and  to  enjoin  entries  on  the  premises  con- 
veyed. Reversed  and  remanded  to  the  Dis- 
trict Court  for  final  dtspoeition. 

See  same  ease  below,  104  C.  C.  A.  ElO, 
IBl  Fed.  462, 

The  facta  are  stated  in  the  opinion. 

Messrs.  Jnllns  C.  Martin  for  petitioner. 

Messrs.  James  H,  Merrlmon,  S.  W. 
Black,  and  T.  D.  Rrjson  for  respondent. 

¥  'Ur.  Justice  Tan  Devantor  delivered  tlie 
•pinion  of  the  court: 

This  was  a  anit  1^  the  owner  of  a  taiga 
body  of  lands  in  two  eotmtJes  in  North  Caro- 
lina, to  cancel  oertain  deeds  under  which 
lithe  defendant  was  claiming  several  thousand 
"growing  trees  on  the  lands,  to  enjoin  the 
defendant  from  entering  on  the  premises 
and  cutting  or  interfering  with  any  of 
the  trees  thereon,  and  to  recover  damages 
for  trees  allied  to  have  been  wrongfully 
cut  and  removed  before  the  suit  The  hill 
ebar^ed,  in  elTect,  that  the  deeds  were  ut- 
terly Totdi  that  If  they  were  not  originally 
void,  all  rights  under  them  had  been  ex- 
hausted by  the  felling  and  removal  of  all 
the  trees  covered  by  them;  and  that,  if 
those  rights  had  not  been  thus  exbauated, 
they  had  been  lost  by  abandonment  and 
lapse  of  time.  The  answer  asserted  tbo 
validity  of  the  deeds,  alleged  that  such  cut- 
ting and  removal  as  occurred  prior  to  the 
suit  was  done  in  the  lawful  exercise  of  the 
rights  acquired  under  the  deeds,  denied  that 
thoee  rights  bad  been  lost  by  abandonment, 
lapse  of  time,  or  otherwise,  and  asserted 
that  most  of  the  trees  covered  by  the  deeds 
were  still  standing,  and  the  defendant  was 
•ntltled  to  cut  and  remove  them  without 
any  restriction  in  point  of  time.  It  ap- 
peared from  Uie  pleadings  that  the  deeds 
had  been  executed  twenty-four  years  before 
file  suit,  and  did  not  purport  to  cover  all 
the  trees,  but  only  a  designated  number  of 
pine  and  poplar  trees  2  feet  in  diameter  at 


the  butt,  aU  marked  vritli  the  letter  "L." 
After  the  issues  were  framed,  the  circuit 
court,  vrlth  the  aequiescenee  of  the  parties, 
entered  the  following  order: 

"And  it  appearing  to  the  court  that  the 
rights  of  the  defendant  In  this  action  d» 
pend  primarily  on  several  questions  of  law 
based  on  documentary  evidence  of  its  title 
to  the  trees  in  question  j 

"And  it  further  appearing  to  the  court 
that  it  would  facilitata  the  bearing  of  said 
cause  if  such  documentary  evidence  were 
oOered  and  such  preliminary  question  of 
title   first  disposed  of  by  the  court; 

"Now,  therefore,  it  is  ordered  that  these 
questions  of  law  and  the  documentary  evi-g 
deuce  bearing  thereon  be  flnt  presented  toS 
the  court  for  argument,  and  all  queitions'of  * 
fact  in  this  causa  be  held  in  abeyance  until 
said  preliminary  questions  are  disposed  of 
by  the  court." 

A  partial  bearing  pursuant  to  that  order 
resulted  in  tbe  rendition  of  a  decree  to  the 
effect  that  through  tbe  deeds  in  qucetioB 
tbe  defendant  acquired  an  absolute  and  in- 
defeasible title  In  fee  simple  to  the  trees 
therein  described,  as  also  a  riglit  of  ingress 
and  egress  for  the  purpose  of  cutting  and 
removing  them;  and  that  nnder  a  proper 
construction  of  the  deeds  the  defendant  was 
not  restricted  to  a  reasonable  time  within 
which  to  fell  and  remove  tiie  trees,  but  waa 
entitled  to  do  sa  whenever  it  chose.  The 
decree  concluded!  "And  this  cause  ia  re- 
tained for  further  orders."  Shortly  there- 
after an  order  waa  entered  reciting  that 
"there  ia  mueh  ether  proof  touching  the 
matters  in  issue  necessary  to  hi  heard,  look- 
ing to  a  flnal  Judgment,"  and  appointing 
a  special  master  '^  talcs  proofs  of  all  and 
singular  the  issues  herein  (except  the  evi- 
dence in  the  cause  heretofore  heard  by  this 
court],  especially  bo  take  evidence  concern- 
ing the  identity  of  certain  marked  tree* 
described  In  the  pleadings,  and  to  report 
the  number  and  identity  of  such  trees,  and 
to  ascertain  and  report  his  findings  to  thla 
court." 

Without  awaiting  the  ineoming  of  the  re- 
port of  the  special  master,  or  the  action  of 
the  court  thereon,  the  plaintiff  prayed  and 
was  allowed  an  appeal  from  the  decree  be- 
fore described  to  the  circuit  court  of  ap- 
peals, and  the  decree  was  there  affinned. 
104  C.  C.  A.  210,  IBl  Fed.  462.  The  plain- 
tiff then  petitioned  this  court  for  a  writ 
of  certiorari,  which  waa  allowed. 

The  first  question  that  claims  our  atteV' 
tion  is  whether  one  of  the  judges  who  sat 
at  the  hearing  in  the  circuit  court  of  ap- 
peals was  disqualided  under  the  statutory 
provision  (ZQ  Stat,  at  L.  826,  chap.  SIT, 
S  3,  U.  S.  Comp.  Stat.  1001.  p.  648)  wUeh 
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declarea  "tbat  no  justice  or  Judge  before 
whom  m,  cxuae  or  quoBtion  may  have  been 
tried  or  heard  in  a  district  court,  or  ezist- 

?iiig  circuit  court,  ghall  iit  on  the  trial  or 
hearing  ol  Huch  cause  or  question  In  the 
•  drcuitimurt  of  appeaU."  The  facta  bear- 
ing on  this  question  are  these:  The  suit 
was  begun  in  a  state  court,  and  was 
moved  to  the  circuit  court  by  the  defendant 
on  the  ground  of  diverse  citizenship.  The 
amount  in  controversy  and  the  eitizenBli[p 
ol  the  parties  were  concededly  such  as  to 
admit  of  the  removal,  but  tlte  plaintilT, 
ceiving  that  the  right  of  removal  was 
■easonably  asserted,  moved  on  that  ground 
alone  that  the  suit  be  remanded  to  the 
state  court.  The  motion  was  denied,  and 
the  pkiutifT  excepted.  When  the  cause 
came  on  for  bearing  in  the  circuit  court 
of  appeals  the  district  Judge,  who  had  heard 
and  denied  the  motion  to  remand  (but  bad 
done  nothing  else  in  the  case),  was  sitting 
■s  one  of  the  judges  of  that  court  in  virtue 
of  an  assignment  under  the  court  of  appeals 
act.  Counsel  for  the  plaintiff  thereupon 
ioggested  the  quesUon  whether  the  district 
jndge  was  disquatifled  to  sit  on  the  hearing 
of  tiie  appeal,  and  the  court  inquired  wheth- 
er the  objection  to  the  removal  would  be 
insisted  upon.  Counsel  for  the  plaintiff  an- 
swered that  "it  would  not,"  and  that  he 
"believed  the  case  had  been  properly  re- 
moved." The  hearing  then  proceeded,  the 
district  judge  sitting  as  one  of  the  judges 
and  participating  in  the  decision,  which 
made  no  mention  of  the  objection  to  the  re- 
moval, doubtless  because  it  was  regarded  as 
ezpreuly  withdrawn.  In  tbe  petition  for 
certiorari  and  in  the  supporting  brief  tbe 
plaintiff,  although  admitting  the  above  col- 
loquy, Insisted  that  the  district  judge  was 
neverthelesB  disqualifled. 

Unless  what  was  said  by  counsel  for  the 
plaintiff  in  that  colloquy  completely  re- 
lieved tbe  circuit  court  of  appeals  from 
eonsidering  and  deciding  tbe  question  relat- 
ing to  the  removal,  there  can  be  no  doubt 
of  the  disqualification  of  the  district  judge. 
The  terms  of  the  statute,  before  quoted,  are 
Iioth  direct  and  comprehenBive.  Its  mani- 
fest purpose  is  to  require  that  the  circuit 
Seourt  of  appeals  be  composed  in  every  bear- 
ring  of  judges  none  of  whom  will  be'in  tlie 
attitude  of  passing  upon  tbe  propriety, 
scope,  4W  effect  of  any  ruling  of  his  own 
made  in  the  prepress  of  the  cause  in  the 
court  of  flrst  instance,  and  to  this  end  the 
diaqualification  is  made  to  arise,  not  only 
when  tlio  judge  has  tried  or  be&rd  tbe  whole 
cause  in  the  court  below,  but  also  when  he 
lias  tried  or  beard  any  question  therein 
which  it  is  tbe  duty  of  the  circuit  court 
of  appeals  to  consider  and  pass  upon.  Am- 
srican  Constr.  Co.  v.  Jacksonville,  T.  k  K. 


W.  R.  Co.  146  U.  S.  378,  387,  37  L.  ed.  480, 
492,  13  Sup.  Ct.  Rep.  768;  Horau  t.  Dilling- 
ham, 174  U.  S.  IS3,  43  L.  ed.  630,  IS  5up.  Ct 
Rep.  620.  That  the  question  may  be  easy  of 
solution,  or  that  the  parties  may  consent  to 
the  judge's  participation  in  its  decision, 
con  make  no  difference,  for  the  sole  criterion 
under  the  statute  is,  does  the  case  in  the 
circuit  court  of  appeals  involve  a  question 
which  tbe  Judge  has  tried  or  heard  in  the 
course  of  the  proceedings  in  the  court  be- 
low] 

Whether  such  a  question  was  involved  In 
this  instance  turns  upon  the  effect  to  be 
given  to  the  declaration  of  counsel  for  the 
plaintiff,  made  before  the  hearing  was  t>e- 
gun  In  the  circuit  court  of  appeals,  that 
tbe  objection  to  the  removal  would  not 
be  insisted  upon,  because  he  believed  tbe 
case  was  properly  removed.  If  that  oper- 
ated to  eliminate  the  question  relating  to 
the  removal,  and  to  relieve  the  court  from 
considering  or  deciding  it,  it  seems  plain 
that  tbe  statute  did  not  apply.  On  the  other 
hand,  if  counsel's  declaration  amounted 
only  to  a  consent  that  the  court  as  then 
composed  might  proceed  to  a  bearing  and 
decision  of  that  question,  it  seems  equally 
plain  that  the  statute  did  apply,  and  that 
tbe  consent  given  was  of  no  effect  whatever. 
We  think  tbe  former  is  the  correct  view. 
Whether  the  removal  was  taken  within  the 
time  designated  in  the  removal  act  was  ft 
question  which  tbe  plaintiff  could  raise  and 
insist  upon,  or  waive,  at  bis  option.  It 
was  not  jurisdictional  in  the  sense  that  tbe 
circuit  court  or  the  circuit  court  of  appeals 
was  required  to  notice  it  sua  apotiU.  As^ 
mas  said  by  this  court  in  Powers  v.  Chesa-j| 
peake*t  0.  R.  Co.  169  U.  8.  62,  99,  42  L.* 
ed.  673,  675,  18  Sup.  Ct.  Rep.  264:  Tba 
eiiafence  of  diverse  citisenBhip,  or  other 
equivalent  condition  of  jurisdiction,  is  fun- 
damental; tbe  want  of  it  will  be  taken  no- 
tice of  by  tbe  court  of  its  own  motion,  and 
cannot  be  waived  by  either  party.  Man- 
chester. C.  4  L.  M.  R  Co.  V.  Swan,  111  U. 
S,  370,  28  L.  ed.  402,  4  Sup.  Ct.  Rep.  SIO. 
But  the  time  of  filing  a  petition  for  removal 
is  not  essential  to  the  jurisdiction;  tbe  pro- 
lision  on  that  subject  ia,  in  the  words  of 
Mr.  Justice  Bradley,  "but  modal  and  formal,' 
and  a  failure  to  comply  with  it  may  be  tbe 
subject   of   waiver    Or    estoppel."      (Citing 

Of  course,  to  be  of  any  effect,  tbe  with- 
drawal of  tbe  question  which  the  judge  baa 
tried  or  heard  in  the  lower  court  must  be 
purely  voluntary.  The  record  shows  that 
as  so  in  this  instance,  and  counsel  for 
the  plaintiff  has  not  suggested  the  contrary. 
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But  tbat  our  ruling  ma;  not  be  miaap- 
prehondcd,  we  deem  it  well  to  obaerve  that 
the  court  should  avoid  euoh  an  inquirj'  a« 
waa  made  of  counsel  in  this  case,  lest  it 
be  mistaken  (or  an  invitation  to  withdraw 
the  question.  Out  ruling  rests  on 
ground    that   there   waa    no   such    mistake 

With  the  question  arising  on  the  removal 
proceedings  eliminated,  as  we  think  it  was 
h;  conniel'i  declaration,  there  was  lelt  no 
ground  for  regarding  the  district  judge  as 
disqu  alined. 

The  plaintiff  advancei  several  arguments 
to  abow  that  the  decision  of  the  circuit 
eourt  of  appeals  should  have  been  one  of 
leversal,  rather  than  of  affirmance,  but  it 
will  not  be  neccsaar;  to  state  or  consider 
them.  In  the  Federal  courts  ao  appeal,  as 
»  general  rule,  lies  only  from  a  Bnal  decree. 
It  la  otherwise  in  the  exceptional  instances 
•peeified  in  g  7  of  the  court  of  appeals  act 
■a  amended  April  14,  IBOS  (34  Stat,  at  L. 
US,  chap.  1927),  and  in  two  or  three  simi- 
lar enactments,  but  none  of  these  includes 
the  present  case.  What  we  have  said  of  the 
decree  of  the  circuit  court  shows  that  it 
was  not  final,  but  interlocutory  only.  It 
Sdid  not  dispose  of  all  the  issues,  and  was 
phut  a  step'toward  a  final  hearing  and  de- 
cree. Further  proofs  were  yet  to  be  taken, 
and  not  until  that  was  done  could  the  entire 
controversy  presented  by  the  pleadings  be 
adjudicated.  This  was  recognized  by  the  re- 
tention of  the  ease  for  further  orders  and 
tij  the  subsequent  reference  to  a  special 
master  to  take  the  remaining  proofs.  Flain- 
Ijr  such  a  decree  Is  not  appealable.  If  it 
were,  the  case  could  be  taken  to  the 
appellate  court  in  fragments  by  successive 
appeals.  But  this  the  law  wisely  prevents 
by  postponing  the  right  of  appeal  v 
there  is  a  final  decree  disposing  of  the 
whole  case.  Perkins  v.  Foumiquet,  d  How. 
ZOe,  12  L.  ed.  40ei  Grant  v.  Fhcnii  Mut. 
Ins.  Co.  106  U.  S.  42Q,  27  L.  ed.  237,  1  Sup, 
Ct,  Rep.  *H;  MoGourkey  v,  Toledo  &  0.  C. 
R.  Co.  148  U.  S.  E3B,  36  h.  ed.  1079,  13  Sup. 
Ct  Rep.  170;  Covington  v.  First  Nat.  Bank, 
]85  U.  S.  270,  46  L.  ed.  606,  22  Sup.  Ct. 
Rep  645;  Ei  parte  National  Enameling  ft 
Btamping  Co.  201  U.  S.  156,  60  L.  ed.  707. 
26   Sup.   Ct.   Eep.   404. 

As  the  circuit  court  of  appeals  erred  in 
entertaining  the  appeal,  its  declelon  is  va- 
cated and  the  ease  is  remanded  to  the  dis- 
trict court,  as  successor  to  the  circuit  court, 
with  directions  to  proceed  to  a  final  disposi- 
tion of  tbe  case  in  regular  course. 

Reversed. 

•Far  Bihar  cuu  IM  um*  topic  A  |  humbib  In 


URS.  AUANDA  HARVSY. 
Masteb  abd  Sebvant  a  2eS*)~lMaTano- 

TIOnS—ASBUUED    BlBK. 

1.  An  inatruction  to  the  effect  that  wheth- 
er a  hostler's  helper  assumed  the  risk  of 
being  cruahed  between  the  cab  window  of 
the  engine  in  which  he  was  riding  and  a 
post  in  the  roundhouse  depended  upon  the 
question  whether  a  person  of  ordinary  care 
would  have  continued  in  tbe  service  with 
knowledge  of  the  dangerous  proximity  of 
tbe  post  to  the  track  is  as  favorable  to  the 
railway  company  as  it  could  properly  be 
under  Tei.  act  of  April  24,  1905,>  qualify- 
ing the  rule  of  assumed  risk  in  nctiona 
against  railway  eompaniea  by  limiting  it 
to  casea  where  a  man  of  ordinary  prudence 
would  not  continue  to  work  with  knowledge 
of  the  defeat  or  dangers. 

[Bd.  NoCa.—For  other  cases.  ■«  Master  and 
flervant,  Cent.  Dig.  I|  I]6S-im  :    Dec.  Dig.  t  !«,*] 

Mastbb  akd  Sebvart  CI  289*)— Coktbib- 
UTOBT  NcaijaEHcs— Railboad  Oabk. 
t.  A  hostler^B  helper  riding  on  a  seat  ia 
the  cab  window  of  a  railway  engine  with  bia 
hips  protruding  somewhat  over  the  aill 
is  not,  as  a  matter  of  law,  guilty  of  sueb 
contributory  negligence  as  will  defeat  a 
recovery  for  his  death  when  caused  by  con- 
tact with  a  post  in  a  roundhouse  which  the 
engine   wonW   clear  only   by   some   4   or  6 

iW   Note.-'For  other  cum.  sm  Ulster  and 

Bervnnt.  Cant.  Dig.  I|  1<H>,  10».  10(l-USi;    Dec 

Dig.  I  »,•! 

MAOTEB  AMD  Sebvast  (|   80*1   —   Actiito 

Outside  or  SitPLOTmNT— Volttktisb. 

3.  A  servant  cannot  be  said  to  be  aetii^ 
outside  tbe  line  of  his  duties  as  a  hostler's 
helper  and  as  a  mere  Tolunteer  in  seating 
himself  beside  tbe  regular  lielper  in  tbe 
cab  window  of  a  railway  engine  which  is 
about  to  be  moved  out  of  the  roundhouse 
to  be  coaled  and  otherwise  prepared  for 
a  run,  where  it  is  customary  for  hostler'a 
helpers  to  get  upon  an  engine  and  to  look 
out  of  the  cab  window,  to  give  and  receira 
signals,  and  for  one  helper  to  lend  aid  to 
another. 


Argued    and    submitted    March    80,    1818. 
Decided   April   14,   1613. 

IN  ERROR  to  the  United  States  Cirenit 
Court  of  Appeals  for  the  Fifth  Circnlt 
to  review  a  judgment  which,  on  a  second 
writ  of  error,  aflirmed  a  judgment  of  the 
Circuit  Court  for  tbe  Eastern  Diatriet  o# 
Texas  in  favor  of  plaintiff  in  an  action  for 
death.     Affirmed. 

See  same  ease  below,  106  C.  C.  A.  MS, 
184Fed.  9D0. 

The  facta  are  stated  in  the  opinion. 

ISO.  A  Am.  Dlgi.  IMt  to  date.  *  Bep'r  IndexM 
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limtn.  P.  H.   PrendercaU  And  W.  L. 

Hkll  for  plaintiff  in  error. 

MeBsn.  S.  P.  Jonea,  Cone  Johnaon,  and 
James  H.  Edwards  tor  defendant  in 


f  *Hr.  Juatiea  Day  deliversd  the  opinion  of 
tbe  court: 

This  c«M  eomea  to  tble  oonrt  from  th« 
drcDit  court  of  appeaU  for  tbe  fifth  circuit 
becatue  the  Tocae  A  Fadfle  Bailwaj  Com- 
pany ia  a  Federal  corporation.  The  action 
««a  brou^t  bj  Amanda  Harvey  to  recover 
for  the  death  of  her  son,  W.  S.  Harvey,  oe- 
eaaloned  by  the  negligence  of  tbe  railnay 
company  while  be  waa  in  ita  employ.  The 
Jodgment  againat  the  railway  company,  en- 
tered by  the  United  State*  circuit  court  for 
tlu  eaatnn  district  of  Texas,  to  which  court 
tbe  case  had  Iieen  removed,  waa  affirmed  by 
the  circuit  court  of  appeali. 

The  railway  company  maintained  a  round- 
house at  Marahall,  Tazai,  which  waa  con- 
atrncted  in  a  crescent  form,  having  near  the 
entrance  a  turntable.  Numerous  traclca 
coming  from  the  ronndhoOBe  converged  at 
the  turntable,  the  narrowest  point  within 
tlie  roundhouse  being  at  the  entrance, 
number  of  poeta,  aervtng  to  support  the 
root,  were  located  at  tlie  entrance  to  tbe 
roundhouae,  and  the  locomotivcB,  in  going 
Into  and  coming  from  the  roundhouae, 
paeaed  between  gach  posta,  a  large  locomo- 
tive, the  testimony  tends  to  show,  passing 
within  4  or  S  inches  of  the  poets.  It  ap- 
pears Uvat  on  tbe  day  of  tbe  injury  one 
HcQilvery  served  aa  hostler  in  and  about 
the  roundhouse;  that  Harvey,  the  deceased, 
waa  employed  aa  a  hostler's  helper,  the 
regular  belper  of  one  Eix,  and  that  one 
George  was  also  a  hostler's  helper  regularly 
tS  one  Adams,  but  on  that  day  aervlng  with 
HcQilvery,  who  waa  taking  the  placi 
Adama  In  his  temporary  absence.  It  also 
appeared  that  a  hostler  took  the  place  of 
•n  engineer,  and  that  it  was  customary  for 
a  hostler's  helper  to  get  upon  an  engine, 
to  give  and  receive  signals,  and  for  that 
purpose  to  look  out  of  the  cab  window,  to 
throw  and  set  awitobes,  to  accompany  the 
angine  to  the  coal  chute  and  water  tank, 
to  supply  it  with  coal  and  water  with  a 
a  view  to  its  going  upon  the  road,  and  to 
•  otherwise* assist  the  hostler  In  his  work; 
and,  further,  that  frequently  one  helper 
would  assist  another  helper  because  the  ap- 
pliances at  the  chute  were  heavy  and  di^- 
cult  for  one  man  to  operaU.  On  the  day  of 
the  accident,  the  testimony  discloses,  Har- 
vey got  upon  the  engine  and  took  a  seat  in 
tbe  cab  window  on  the  left  side,  his  hips 
protruding  somewhat  over  the  sill;  and 
George  took  a  similar  position  beaide  Hsr- 
T^,  and  on  the  latter'a  right,  on  tbe  aame 


aide  of  the  engine.  HcQilvery  got  upon  tlia 
engine  on  the  other  side,  where  he  oould 
not  he  seen  by  Harvey  because  of  the  boiler. 
All  three  having  got  upon  tbe  engine  to 
coal  and  otherwiae  prepare  it  for  the  road, 
McGilvsry  started  the  ei^^e  out  of  the 
roundhouse.  It  had  gone  but  a  few  feet 
when  Harvey  waa  cruabed  between  the  post 
and  the  caaicg  of  the  cab  window  in  such 
manner  that  he  was  fatally  injured  and 
shortly  died,  Qsorge,  sitting  in  the  same 
posture,  bat  leaa  expoeed,  paased  the  post 
unhurt. 

The  negligence  charged  Is  the  failure  of 
the  railway  company  to  provide  a  saie  place 
to  work,  and  that  the  poata  were  so  placed 
oa  to  make  It  dangeroua  to  use  the  locomo- 
tive in  passing  them.  The  question  of  tbs 
railway  company's  negligence  waa  aubmitted 
to  the  jnry  in  a  charge  to  which  no  objeo- 
tion  in  this  respect  was  taken,  and  the  eaas 
is  brought  here  because  of  the  rulings  mads 
In  the  trial  court  and  affirmed  in  tbe  circuit 
court  of  appcala,  concerning  tbe  defenses, 
on  the  railway  company's  behalf,  of  assumed 
risk   and  contributory   negligence. 

At  the  common  law  a  aervant  aasunwa 
the  ordinary  risks  of  his  employment,  but 
he  is  not  obliged  to  pass  upon  the  methods 
chosen  hy  his  employer  in  discharging  tbe 
latter'a  duty  to  provide  euitahle  appliances 
and  a  aafe  place  to  work,  and  he  does  not 
aasume  the  risk  of  the  employer's  negligence 
In  performing  such  duty.  This  rule  is  sub- 
ject to  the  exception  that,  where  a  defect  Is 
known  to  the  employee,  or  is  so  patent  aa_ 
to  be  readily  observed  by  him,  he  cannota 
continae  to  use  tbe  defective* appliance,  in* 
the  face  of  knowledge  and  without  objection, 
without  himself  assuming  the  hazard  inci- 
dent to  aueb  a  aitnation.  If  a  defect  is  so 
plainly  observable  that  tbe  servant  may 
bs  presumed  to  know  ita  existence,  and  1m 
continues  in  the  master's  employment  with- 
out objection,  he  is  said  to  have  made  his 
election  to  thus  continue,  notwithstanding 
the  moBttr's  neglect,  and  in  such  a  case  ha 
cannot  recover.  Choctaw,  0,  *  O.  E.  Co.  v. 
McDsde,  191  U.  S.  64,  48  L.  ed.  66,  24  Sup. 
Ct  Hep.  24;  Schlemmer  v.  Buffalo,  R.  ft  P. 
E.  Co.  220  U.  S.  690,  696,  65  L.  ed.  696,  800, 
31  Sup  Gt.  Rep.  661. 

In  Texas,  however,  where  this  accident 
happened,  tbe  rule  of  assumed  risk  has  been 
qualified  by  statute.  The  statute  of  April 
24,  190S,  is  as  follows: 

"That  in  any  suit  against  a  person,  cor- 
poration, or  receiver  operating  a  railroad 
or  street  railway  for  damages  for  the  death 
or  personal  Injury  of  an  employee  or  aerv- 
ant,  caused  by  the  wrong  or  negligence  of 
such  person,  corporation,  or  receiver,  that 
the  plea  of  assumed  risk  of  the  deceased  or 
injured  employee,  where  the  ground  of  Uw 
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plea  ii  knowledge  or  means  of  knowledge  of 
the  defect  ftod  danger  which  csused  the  in- 
jury or  death,  ■h«U  not  be  ftvaiUble  in  the 
following  cases. 


"Second.  Where  a  person  of  ordinary  care 
wodld  baTe  continued  in  the  service  with 
the  knowledge  of  the  defect  and  danger,  and 
in  sucih  case  it  shall  not  not  be  nmesaary 
that  the  servant  or  emplojee  give  notice  of 
the  defect,  as  provided  in  subdivision  1  here- 
of." 

The  above  statute  was  construed  in  Hous- 
ton &  T.  C.  R.  Co.  V.  Alexander,  102  Tex. 
*67,  Hi)  8.  W.  1135,  In  that  case  the  su- 
preme court  of  Texas  held  that  the  effect  of 
the  act  was  "to  deny  to  the  railroad  com- 
pany the  defense  of  assumed  risk  in  case 
the  defect  or  danger*  which  caused  the  in- 
HJury  was  such  that  a  person  of  ordinary 
Pprudence,*nnder  like  circumstances,  'would 
have  continued  in  the  service.* "  In 
eluding  its  discussion  of  the  statute  the 
court  said   (p.  SOS)  : 

"The  purpose  of  the  law  under  consideration 
wss  to  secure  the  servant  against  the  injus- 
tice of  being  denied  reparation  for  injuries 
which  he  received  while  in  the  faithful  pei 
formsnce  of  his  duties,  and  arising  out  of 
the  circumstances  and  conditions  over  which 
he    could    not    possibly    have    control,    t 
under  circumstances  which  would  authoi 
him,  in  the  exercise  of  ordinary  care,  to  c 
tinue  in  the  service  by  using  the  defective 
machinery  or  implements." 

This  view  of  the  statute  was  given  in  the 
eharge  of  the  trial  court  in  the  present  case, 
and  the  jury  was  also  instructed  as  follows: 
"Then  on  the  question  of  assumed  risk 
only,  you  will  determine  whether  or  not  a 
man  of  ordinary  prudence  and  caution 
would  have  continued  in  the  employ  of  the 
defendant  knowing  the  position  of  the  post 
and  the  eiroumstancea  there, — that  is,  if 
tliat  poet  was  too  close  to  the  track,  it  was 
open  and  visible  to  anybody  using  the  track, 
knd  its  proximity  to  the  track  could  be 
•een.  The  question,  then,  is  whether  or  not, 
under  subdivision  2  of  this  act,  a  person  of 
ordinary  care  would  have  continued  in  the 
service  with  the  knowledge  of  the  defect  and 
danger.  If  you  find  from  the  evidence  that 
the  post  was  too  close  to  the  track,  and 
that  the  danger  was  obvious,  then  you  will 
determine  whether  or  not  Mr.  Harvey,  in 
continuing  in  the  employ  of  the  defendant, 
exercised  the  care  that  a  person  of  ordinary 
prudence  would  have  exercised  under  the 
circumstances, — that  is,  whether  a  person 
of  ordinary  prudence  would  ha.ve  continued 
in  the  service.  II  you  find  that  a  person  of 
ordinary  care  would  have  continued  in  the 
service  under  those  circumstances,  then  you 
are  charged  that  he  would  not  assume  the 


risk  tff  injury.  But,  if  you  find  from  theg 
evidence  that  •  person  of'ordinary  care* 
would  not  have  continued  in  the  servioe  of 
the  defendant,  then  you  are  charj^ed  that  ha 
would  aasume  the  risk  of  injury,  and  could 
not  recover.  That  is  a  question  for  yon  to 
determine  from  all  the  evidence." 

On  the  branch  of  the  case  dealing  with 
assumption  of  risk,  we  think  the  charge  of 
the  trial  court  was  aa  favorable  to  the  rail- 


Bumed  risk  applied  to  this  case,  it  was  be- 
cause the  alleged  defect  was  so  palpable  and 
visible  that  Harvey  was  presumed  to  know 
of  it,  although  there  was  no  direct  proof 
upon  that  subject,  and,  by  continuing  to 
work,  to  have  taken  upon  himself  the  hazard 
of  injury  froto  that  source.  The  Texas 
statute,  aa  we  have  said,  qualified  the  rule 
of  assumed  risk  1^  limiting  it  to  eases 
where  a  man  of  ordinary  prudence  would 
not  continue  to  work  with  such  knowledga, 
real  or  imputed. 

The  question  principally  argued  eoncems 
the  all^^ed  contributory  negligence  of  the 
deceased  under  the  circumstances  shown.  It 
has  often  been  held  in  this  court  that,  ordi- 
narily, negligence  or  contributory  negligence 
is  not  a  question  of  law,  but  of  fact,  to  b« 
settled  by  the  finding  of  the  jury.  Where 
tliere  is  uncertainty  as  to  the  existence  of 
negligence  or  contributory  negligence^  wheth- 
er such  uncertainty  arises  from  a  conflict 
of  testimony,  or  because,  the  facts  beir^  un- 
disputed, fairminded  men  might  honestly 
draw  diflcrent  conclusions  therefrom,  the 
question  is  not  one  of  law.  Richmond  k  D. 
R.  Co.  V.  Powers,  HB  U.  8.  43.  45,  37  L.  ed. 
Q42,  643,  13  Sup.  Ct.  Rep.  T4S,  and  caws 
there  cited. 

The  charge  of  the  court  aa  to  contribu- 
tory negligence  was  distinctly  and  clearly 
that  the  plaintiff  could  not  recover  if  the 
n^ligence  of  the  deceased  contributed  to 
the  injury  resulting  in  his  death;  and  at 
the  close  of  the  charge  the  court  gave  a 
special  request,  made  hy  the  defendant,  in 
which  the  jury  was  again  told  that  the 
plaintiff  could  not  recover  if  Harvey  at  theS 
time  was  not  acting  with 'the  care  of  an* 
ordinarily  prudent  man  when  he  protruded 
his  hips  beyond  the  window  In  the  mannsr 
stated. 
There  Is  little  dispute  as  to  the  facts  is 
is  case.  We  have  stated  them  a*  the  evi- 
dence tends  to  show  them.  Can  it  be  said 
that  the  inference  of  n^ligence  is  so  plain 
that  all  fairminded  men  would  be  compelled 
to  that  conclusion  upon  a  consideration  of 
the  f&ctsi  The  appellate  court  is  not  a 
jury  for  the  trial  of  a  cue,  nor  do  we  have 
the  powers  of  a  court  to  grant  a  new  trial, 
which,  in  the  Federal  practice^  Is  a  matter 
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ttatiag  in  tbe  loniid  diacration  of  the  trial 
•ourt.  TbB  question  and  tbe  eole  quMtion 
!■,  Was  the  contributory  negligence  so  evi- 
dent, applying  the  rulea  we  bnve  already 
■tkted,  tliat  it  became  a  queation  of  law, 
requiring  the  court  to  take  the  case  from 
the  jury  by  direction  t«  retam  a  verdict 
for  tbe  railway  company  became  of  the 
contributory  negligence  of  the  deceased!  We 
are  not  prepared  to  answer  tiiis  question 
in  tbe  affirmatiTe.  Under  all  the  circum- 
■Uncea,  a*  we  have  related  them,  we  can- 
not eay,  as  an  appellate  court,  that  the 
trial  oonrt  was  wrong  in  leaving  the  quea- 
Umi  to  the  jury  nnder  the  fair  and  full  in- 
■tmetions  given. 

The  otlter  erron  aaaigned  concern  the  re- 
qneete  of  tbe  defendant  below  for  a  peremp- 
tory instmction  in  its  favor  because  Harrey 
liad  placed  himielf  in  the  window  when 
none  of  his  duties  required  bim  to  be;  but 
tbe  record  disclosea  tjiat  it  was  euatoinary 
for  a  hoatler'e  helper  to  get  upon  an  engine 
and  to  look  out  of  tbe  eab  window  for  the 
reasons  we  have  stated,  and  for  one  helper 
to  lend  aid  to  another.  We  do  not  think 
that  the  testimony  ahowe  that  Harvey  was 
not  in  the  line  of  hie  duties  when  he  got 
■pou  the  engine,  or  was  a  mere  volunteer 
In  going  to  help  George  In  hie  work  under 
the  aircumstances. 

We  And  no  error  in  tbe  record  requiring 
the  reversal  of  the  judgment  of  the  Circuit 
Court  of  Appeals,  and  it  is  therefore  af> 


(m  V.  8.  til.) 
JOSEPHINE  P.  UoQOWAN,  Executrix  of 
Jonas  H.  McGowan,  Deceased,  and  Elijah 
T.  Brooksliire, 


CkmBTo  (S  388*)  —  Appbal  fbok  District 
OF  Columbia  Coubt  or  Appe*lb— Gon- 
BTKUonoH  or  Fxdsbai.  Statihii. 
An  appeal  from  a  decree  of  the  court  of 
appeals  of  the  District  of  Columbia  which 
reversed  a  decree  below,  enforcing  an  al- 
lied contract  lien  of  attorneys  upon  a 
fluid  realised  from  a  elaim  against  the 
United  States,  allowed  by  tbe  Federal  Su- 
preme Court  over  the  objection  that  tbe 
question  raised  eooceming  the  construction 
at  U.  8.  Bev.  SUt.  t  3477,  U.  8.  Comp. 
Stat.  1901,  p.  8380,  regulating  aBaignmentg 
of  claims  against  the  United  States,  hat 
been  so  expReitly  foreclosed  that  tho  con- 
struetion  of  the  statute  was  not  drawn  in 
queation,  In  view  of  the  difference  between 
the  two  lower  courts  as  to  the  operation  and 
effect  of  an  interlocutory  consent  decree, 
and  of  the  question  which  necessarily  arose 
as  to  the  effect  of  ibe  statute  upon  the  rights 
of  the  parties  to  make  the  agreement,  irre- 


spective of  Its  operation  upon  the  United 
States,  and  of  the  application  of  the  statute 
to   the   idiosyncrasies   of   the   case   as   pre- 

am.  Note.— For  other  cues,   see  Courts,  Cent 
Dig.  il  1CI3«-1(K0:    Dec  Dig.  I  tSS.*] 

[No.  — .] 


IN  THE  HATTER  of  the  application  for 
the  allowance  ol  an  appeal  from  a  decree 
of  the  Court  of  Appeals  of  the  District  of 
Columbia,  which  reversed  a  decree  of  the 
Supreme  Court  of  the  District,  enforcing  an 
alleged  contract  lien  of  attorneys  upon  ft 
fund  realiced  from  a  claim  against  tha 
United  States.    Appeal  allowed. 

See  same  ease  below,  40  Wash.  L.  Bap. 
72S. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nathaniel  Wilson  and  3.  J> 
Darllncton  tor  petitioners. 

Messrs.  Holmes  Conrad  and  Ld^ 
Robinson   opposed.  ^ 

•  Mr.  Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

In  a  eontroveny  with  the  United  States, 
the  ezeeutriz  of  Joseph  W.  Parish  ultimate- 
ly recovered  a  judgment  for  a  large  sum  of 
money.  United  States  ex  reL  Parish  v. 
MacVeagh,  214  U.  S.  124,  53  L.  ed.  lOi, 
20  Sup.  CL  Bep.  C50.  Claiming  to  be  en- 
titled to  a  lien  or  liene  upon  the  proceeds 
of  the  elaim,  and  to  be  the  equitable  ownen 
of  one  tenth  of  the  amount  awarded,  be> 
cause  of  services  rendered  as  attorneys  at 
law,  under  express  contracts  made  witb 
Joseph  W.  Pariah,  a  suit  in  equity  waa 
commenced  In  the  supreme  court  of  tbe 
District  of  Columbia,  by  Jonas  H.  Me- 
Gowan  and  ~Elijah  V,  Brookehirc^  egainat 
the  executrix  of  Parish  and  the  then  Sec- 
retary of  the  Treasury  and  the  Treaeurer  of 
the  United  States,  to  enforce  said  alleged 
lien  or  liens.  A  restraining  order  issued, 
but  before  answer  an  interlocutory  decree 
was  entered  by  consent  of  tbe  defendant 
executrix,  by  which  the  restraining  order 
was  dissolved  and  $41,O0C  of  the  sum  owing 
by  the  United  States  to  the  Parish  estate 
was  collected  and  deposited  with  a  trustee 
"to  tbe  credit  of  this  cause,  and  subject  to 
the  furiiber  order  of  this  court  her^,  and 
Eubject  to  the  determination  by  this  court 
in  this  cause  whether  any  amount,  and  if 
eo,  what  amount,  is  justly  due  the  com- 
plainants, or  either  of  them,  for  profee- 
aional  services  rendered  bj  tbem,  or  either 
of  tbem,  for  or  in  respect  of  the  matteriS 
described  in  the  bill  of  complaint.'"  Tbe> 
case  thereafter  proceeded  solely  a^fldnat  ti» 
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Huoutriz  of  Pariah.  Soon  afterwards  He- 
OowMi  died  DJid  his  axeentrix  was  aubaU- 
tuted.  The  defendant  executrix  anawered, 
and  the  objectloua  therein  raised  to  the 
eaae  made  by  the  plaintiff  were  thus  ■ 
marited  by  the  judge  before  whom  the  caae 
was   ultimatelj  heard; 

"(1)  That  the  plaintiffi'  clainu,  if  any, 
«t«  barred  hj  their  failure  to  hava  the  aame 
paased  and  approved  by  Uie  probate  court 
within  the  time  limited  by  the  statute. 

"(2)  That  the  lieu  aaserted  by  the  plain- 
ilffi  is  in  Tiolation  of  the  Reviaed  Statutes, 
1  3477,  U.  S.  Comp.  Stat.  1001,  p.  2320. 

"(3)  That  even  taking  the  contract  of 
IfeOowan  aa  It  read,  he  had  not  tulDlled 
lis  condition  and  la  therefore  entitled  to 
nothing. 

"(4)  That  the  plaintiffs  toUlly  abaa- 
■doned  the  prosecution  of  the  elaim,  and 
voluntarily  relinquished  all  rights  they 
nay  haTe  had  under  their  oontracte. 

"(5)  That  in  any  view  of  the  ease,  the 
plaintiffs  are  entitled  to  nothing  more  than 
lb*  nasonable  value  of  their  services." 
Hie  section  of  the  Revised  Statutes  re- 
S  ferred  to  is  in  the  margin.f 
V  *Tba  trial  Judge  disposed  of  the  caae  in 
an  elaborate  opinion.  Considering  whether 
the  lien  asserted  by  the  plaintiff  was  in  con- 
flict with  Rev.  Stat.  S  347T,  it  was  held  that 
all  question  on  that  subject  had  been  waived 
by  the  consent  to  the  interlocutory  decree, 
which  reserred  only  the  question  of  indebt- 
edness and  the  amount  thereof.  The  eaae 
was  deemed  to  be  analogous  to  that  pre- 
sented in  Price  v.  Forrest,  173  U.  S.  410, 
48S,  424,  43  h.  ed.  74B,  763,  764,  IB  Sup. 
CL  Rep.  434,  where  the  scope  and  effect  of 
Bav.  Stat.  S  3477,  was  considered;  and  it 
waa  in  effect  decided  that  the  statute  would 


fAlI  transfers  and  assignments  made  of 
ajiy  claim  upon  the  United  States,  or  of 
any  part  or  share  thereof,  or  interest  there- 
in, whether  absolute  or  conditional,  and 
whatever  may  be  the  consideration  therefor. 
And  all  powers  at  attorney,  orders,  or  other 
authorities  for  receiving  payment  of  any 
•neh  claim,  or  of  any  part  or  share  thereof, 
•hall  be  absolutely  null  and  void,  unless 
ttwy  are  freely  made  and  executed  in  the 
presence  of  at  least  two  attesting  witnesses, 
«fter  the  allowance  of  such  a  claim,  the  aa- 
eertainment  of  the  amount  due,  and  the  is- 
suing of  a  warrant  for  the  payment  thereof. 
Such  transfers,  assignments,  and  powers  of 
attorney,  must  recite  the  warrant  for  pay- 
ment, and  must  be  acknowledged  by  the  per- 
son making  them,  before  an  officer  having 
AUthori^  to  take  acknowledgments  of  deeds, 
«nd  shaU  be  certifled  by  the  officer;  and  it 
must  appear  b^  the  certificate  that  the  of- 
Hcer,  at  the  time  of  the  acknowledgment, 
read  and  fully  explained  the  transfer,  as- 
«{gnment,  or  warrant  of  attorney  to  the 
fwnon  aeknowladging  the  same." 


not  be  contravened  by  adjudicating  upon  tha 
alleged  contract  rights  of  the  parties  in  ra- 
spect  to  the  fund  on  deposit.  On  appeal, 
the  court  of  appeala  reversed  the  decree  of 
the  supreme  court,  and  among  other  thingi 
explicitly  decided  that  the  contracta  relied 
upon  were  repugnant  to  |  3477,  and  wera 
absolutely  void.  It  was,  however,  also  held 
that,  putting  aside  tha  question  of  contract 
lien,  and  assuming  that  there  was  an  agree- 
ment to  pay  a  contingent  fee,  no  Ilea 
operative  upon  the  fund  existed  for  such 
fee,  because  the  judgment  for  the  claim 
against  the  United  StatM  hod  been  recov- 
ered by  other  attorneys  acting  independ- 
ently of  the  complainants.  Thus  reaching 
the  conclusion  that,  as  the  result  of  tha 
provisions  of  the  statute,  there  could  be  oo 
lien,  and  there  waa,  moreover,  none,  view- 
ing the  caae  independently  of  the  statnta, 
and  hence,  no  valid  ground  of  equity  jnria- 
diction,  it  waa  substantially  decided  th«t 
from  the  point  of  view  of  the  alleged  con- 
tract and  the  right  to  the  fund  asserted  to 
arise  from  it,  tbe  court  was  without  power 
to  interfere.  Considering  the  intarlocutoiy 
decree  and  the  agreement  by  which  it  waa 
rendered,  it  waa  in  effect  determined  that 
it  must  be  treated  as  having  been  entered 
subject  to  the  right  of  the  defendant  to 
:hallenge,  in  virtue  of  the  statute,  tbe  ex- 
istence of  the  alleged  lien,  and  therefore  aa 
the  result  of  the  construction  given  to  tho 
statute  at  the  instance  of  tbe  defendant  the 
interlocutory  decree  could  have  no  greater^ 
effect  to  establish  the  lien  asserted*tban  did* 
the  contract  itself.  Although  it  was  thus 
concluded  that  aa,  by  virtue  of  the  itatnt* 
invoked  by  the  defendant,  there  was  no  U«a 

DO  Jurisdiction,  it  was  nevertheless  de- 
cided that.  In   view  of  the  recitala   in  tba 

er,  that  the  agreement  leading  up  to 
the  interlocutory  decree  waa  equivalent  to 
the  conseut  by  the  parties  that  the  court 
decide  the  eaae,  not  upon  a  question  of  con- 
tract or  tbe  right  to  a  lien  arising  from  it, 

!  that  was  disposed  of  by  the  statute, 
but  by  way  of  qvantvm  meruit.    Coming  to 

line  that  queation,  it  was  held  that  by 
inaction  or  neglect  the  plaintiffs  had  loat 
their  rights,  if  any,  to  recover  on  a  ^uon- 
Cum  meruit,   as  the  result  of  the   Inaction 

^glect,  as  other  attorneys  had  been  em- 
ployed and  had  recovered  the  judgment 
upon  which  the  mon^  had  lieen  collected. 
4D  Wash.  L.  Rep.  120.  A  decree  of  reversal 
was  entered  and  the  cause  waa  remanded, 
ith  directions  to  dlamisa  the  bill.  Ap- 
plication waa  then  made  to  the  court  of 
appeals  for  the  allowance  of  an  appeal  to 
this  court  "upon  the  ground  that  the  eon- 
itruction  of  a  law  of  the  United  Statea  la 

■a  in  question  by  the  defendant"  Tho 
appeal  waa  refused,  ths  court  in  a  mamo- 
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Tmodum  opinion,  alter  reettlng  the  fact  ot 
tbe  mkfcliig  of  the  ■pplics.tion,  (aTing: 

The  defendant  relied  apon  g  347T,  Rev. 
Stkt.,  u  prohibittDg  the  lien  claimed  b;  the 
plaintiffs,  and  on  that  reata  the  contention 
that  the  conBtruetioa  of  a  law  of  the  United 
Statea  it  drawn  in  question. 

"The  right  to  appeal  ie  one  of  BubBtance, 
and  not  at  mere  form.  The  queation  of  the 
valldi^  of  the  lien  ia  one  that  had  been 
wttled  by  the  Supreme  Court  of  the  United 
States  in  construing  g  34TT,  and  was  no 
longer  an  open  one.  The  eoDBtructlou  of 
the  act  could  not,  therefore,  be  drawn  In 
queetion.  Eanaaa  v.  Bradley,  SS  Fed.  ESD; 
Hsrrii  T.  Koeenberger,  13  L.R.A.(N.8.)  762, 
7S  C.  C.  A.  2ZB,  lU  Fed.  440-1S2. 

*^e  ara  conatralned  to  refuM  the  allow- 
banea  of  the  appeal" 

9  *  nte  application  was  then  made.  The 
•eetion  of  the  Judicial  Code  relied  upon  by 
the  ^plicants  reads  u  follows: 

"^c.  200.  Any  final  Judgment  or  decree 
of  the  court  of  appeals  of  the  District  of 
CoInmbi»  maj  be  re-examined  and  aFBrmed, 
reversed,  or  modified  by  the  Supreme  Conrt 
erf  the  United  States,  upon  writ  of  error  or 
appeal,   in  the  following  eases:     .     .     . 

"Sixth.  In  cases  in  which  the  eonstruc- 
ti<a  of  any  law  of  the  United  States  is 
drawn  in  question  by  the  defendant."  [S8 
Stat,  at  L.  1159,  ehap.  £31,  U.  S.  Comp. 
Stat.Snpp.  leil.p.  291.7 

Thia  section  came  under  eonalderatian  in 
American  Secur.  &.  T.  Co.  t.  District  of 
Columbia,  224  U.  B.  4SI,  BA  L.  ed.  85fl,  38 
Bnp.  Ct.  Rep.  ESS,  where  it  was  held  that 
the  words  "any  taw  of  the  United  States" 
embraced  only  laws  of  the  United  States  of 
general  operation,  and  did  not  therefore  in- 
dnde  laws  of  the  United  States  local  in 
their  application  to  the  District  of  Colum- 
bia. It  follows  that,  in  the  nature  of  things, 
there  eiiste  a  large  class  of  cases  which 
involve  the  construction  of  a  law  of  the 
United  States  In  one  sense,  although  not 
the  consbTiction  of  auch  law  In  the  sense 
ot  the  statute,  the  line  of  distinction  being 
whether  the  law  whose  construction  was  in- 
Tolred  was  of  general  application  or  merely 
local  in  character.  The  duty  in  every  case, 
therefore,  arises  where  the  right  to  appeal 
tinder  the  section  is  Invoked,  to  ascertain 
whether  the  ease  substantially  involves  the 
construction  of  a  law  in  the  appealable 
sense.  The  fact  thot  the  court  below,  in  the 
natnre  of  things,  must  be  constantly  called 
upon  to  apply  and  enforce  laws  of  the 
United  States,  local  in  character,  admon- 
ishes na  that  when  called  upon  to  deter- 
mine whether  the  right  to  an  appeal  exists, 
to  be  more  than  usually  circumspect  to  see 
to  It  that  the  authorLty  to  review,  conferred 
In  tme  elaaa  of  oases,  be  not  permitted  to 
*roreUiw«»sws— ssms  tnpu  A  IHVluuln  ] 


embrace  the  other  and  lai^e  class  of  eases 
to  which  it  does  not  extend. 

Undoubtedly  ReT.  Stat.,  9  3477,  is  a  lawS 
of  the  UnItcd*States  of  general  applE cation,? 
and  its  construction  was  drawn  in  ques- 
tion by  the  defendant,  and  was  considered 
and  passed  upon,  and  hence  we  think  the 
right  to  appeal  existed.  Indeed,  the  court 
below  did  not  rest  its  refusal  to  allow  the 
appeal  upon  the  theory  that  the  eoostruc- 
tion  of  a  statute  of  the  United  States,  of 
general  operation,  had  not  been  called  in 
question  by  the  defendant,  but  upon  the  con- 
ception that  the  questions  concerning  the 
construction  of  the  statute,  which  were 
raised,  had  been  so  explicitly  foreclosed  a* 
to  exclude  the  possibility  of  allowing  an 
appeal  upon  the  theory  that  the  case  sub- 
stantially  involved  a  controversy  concenv- 
ing  the  construction  of  the  statute.  But 
in  view  of  the  difference  between  the  trial 
court  and  the  court  below  as  to  the  opera- 
tion and  effect  of  the  Interlocutory  content 
decree,  of  the  question  which  necessarily 
arose  as  to  the  effect  of  the  statuts  upon 
the  rights  of  the  parties  to  make  the  agree- 
ment, irrespective  of  its  operation  upon  tlia 
United  States,  and  the  application  of  the 
statute  to  the  idiosyncrasies  of  the  case  as 
presented,  we  cannot  say  that  the  case  aris- 
ing on  the  teeord  is  of  so  frivolous  a  char- 
acter as  to  deprive  of  the  right  of  appeal 
which  otherwise  Is  obviously  conferred  by 
the  statute. 

The   penalty  of  the  bond  to  he  given  to 
operate  as   a  supersedeas  will  ha  the  suns 
'  f3,000. 

Appeal  allowed. 


Ihburascx  <S  i181*)  — Paxuinii  — Pabtui. 

P  ATlf  t  NT— W  AI VM. 

1.  Partial  payment  of  a  life  insurance 
premium  when  not  within  the  contempla- 
tion of  the  policy  is  not  effective  to  keep 
the  policy  in  force  unless  ths  agent,  when 
receiving  such  partial  payment,  does  some- 
thing in  that  eonnection  which  operates  aa 

waiver  of  full  and  timely  payment. 

[Hd.    Mbto.— For    otter    casen.    see    iDaursnce, 
Csnt  Dig.  IMS:    Dsc.  Dig-  I  3S1,'] 
PBIRCIPAL    AMD    ASERT    (8    148*)— LllOTA- 

TIONB  OW   AtTTHORITT— KNOWUDOB    OT. 

2.  One  who  deals  with  an  agent,  knowing 
that  he  Is  clothed  with  a  circumscribed  au- 
thority, and  that  his  act  transcends  '  hie 
powers,  cannot  hold  his  principal ;  and  thia 

IS  true  whether  the  agent  la  a  general  m-. . 
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specitd  one,  for  a  principal  may  limit  the 
authori^  of  one  ai  well  aa  of  the  other. 

(Ed.  Note.— Por  other  caaea,  see  Prtnclpal  mi 
Assnt,  Cent.  Dig.  I|  EU-55Z :    Dae  Dli.  I  148.1 

Insubahcb  (S  381*)— PaKMiuM— Past  Pat- 

MKKT— W  AI V  KB— K  AIIFlCAn  o  ft. 


the  premium  then  due,  sccompaaied  by  the 
delJTcrT  to  her  of  a  "blue  note"  (or  the  in- 
■ured   to  aigit,   such  note   reciting  that  no 

{art  of  the  premium  had  been  paid,  but 
bat  the  insurance  should  eontiuue  in  force 
until  the  due  date  of  the  note,  and  that  If 
the  note  should  be  paid  on  or  before  that 
date,  auch  payment,  together  with  the  e«ah 
received,  would  be  accepted  ai  payment  of 
the  premium,  did  not  continue  the  Inaur- 
■nee  in  force  where  the  inaured  died  with. 
nut  signing  such  note,  and  where,  under  the 
terma  of  the  policy,  aa  qualified  by  the  prac- 
tice of  the  Inaurance  company,  with  whicli 
both  the  inaured  and  hie  wife  were  familiar, 
the  agent  was  without  authority  to  waive 
full  and  timely  payment  of  the  premium 
■ave  aa  he  could  adjust  the  matter  conform- 
ably to  the  "blue  note"  plan,  and  where  the 
insurance  company  did  not  ittelf  treat  the 
check  as  a  partial  payment,  or  otherwise 
ratify  the  agent's  nc' 


VENT  OF  Right  —  DiRECTiNQ  Jcdqukht 

NoN  Obstawtk  Vebedicto. 

4.  A  circuit  eourt  of  appeals,  when  re- 
TSrsing  a  judgment  of  the  circuit  court,  en- 
tered on  a  general  verdict  in  favor  of  plain- 
tiff, because  of  error  in  refusing  to  instruct 
the  jury  that  the  evidence  was  insufficient 
to  sustain  a  verdict  for  plaintiff,  cannot 
direct,  although  in  accordance  with  tbe 
■tate  practice,  aa  defined  in  Fa.  Laws  IQ05, 
chap.  196,  that  judgment  on  the  evidence 
be  entered  eontrary  to  the  verdict,  but  must 
award  a  new  trial,  in  order  to  conform  to 
the  proviaionB  of  U.  B.  Const.,  7th  Amend., 
that  "in  suits  at  common  law,  where  the 
value  in  controversy  ahall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  ihall  be 
preserved,  and  no  fact  tried  by  a  jury  ahall 
be  otherwise  re-examined  in  any  court  of 
the  United  States,  than  according  to  the 
rules  of  the  common  law." 

[Bd.  Note.— For  otbsr  caua,  aa*  Jorr,  Oant. 
Dl|.  I  ISO:    Dm.  DlB.  |  IT.*] 


0". 


)N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment 
which,  reversing  a  judgment  of  the  Circuit 
Court  for  the  Western  District  of  Penn- 
sylvania in  favor  of  plaintiff  in  an  action 
OB  a  policy  of  life  Inauranee,  directed  that 
judgment  be  ent«r«d  on  the  evidence  in 
Umt  of  dafendani  notwithstanding  the  v«r- 


diet.  Uodifled  by  eliminating  th«  diregtion 
for  the  entry  of  judgment  for  defendant, 
and  by  substituting  a  direction  for  a  new 
trial. 

See  same  ease  below,  101  0.  0.  A.  S«,  ITT 
Fed.  842. 

The  facta  are  atated  in  the  opinion. 

Messrs.  George  C  Sba.w  and  Daniel  B. 
Henderson  for  petitioner. 

Measrs.  James  H.  Mclntoeb  and  George 
B.  Gordon  for  respondent.  - 

I 
*  Hr.  Justice  Tan  Deranter  delivered  tlw^ 
□ptnlon  of  the  court: 

Thti  waa  an  action  In  the  circuit  eourt 
for  the  weatem  distriot  of  Pennsylvania 
on  a  policy  of  insurance  on  the  life  of 
Alexander  W.  Slocum.  The  policy  was  tor 
$20,000,  was  an  ordinary  life  contract  oa 
the  twenty-year  aeeumulatton  plan,  wai 
payable  to  the  exeeutora,  administrators, 
or  assigns  of  the  insured,  became  effectiva 
November  27,  1990,  and  called  for  the  pay- 
ment of  a  premium  of  (579.60  on  each  an- 
niveraary  of  that  date.  It  made  provision 
for  Interest-bearing  loans  by  the  company 
to  the  inaured  on  terms  stated,  and  also 
contained   the   following   atipulationa: 

"Thia  poUey  i»  autonwlioallfr  nonforf cit- 
able from  date  of  ia»ue,  a*  folloto*: 

"First.  If  any  premium  is  not  fully  paid, 
and  if  there  is  no  indebtedness  to  the  com- 
pany, thia  policy  will  be  indorsed  for  the 
amount  of  paid-up  insurance  specified  in  the 
table  on  the  second  page  hereof,  on  writ- 
ten requeat  tberefor  within  six  months 
from  the  data  to  which  premiums  were  duly 
paid.  If  no  sueb  request  is  made,  the  in- 
surance will  automatically  continue  from 
said  date  for  920,000  for  the  term  apecified 
in  aaid  table,  and  no  longer.  ^ 

"Second.  If  any  premium  ar  interest  Is^ 
not  duly  paid,*and  if  there  la  an  indebted-* 
nees  to  the  company,  this  policy  will  ba 
indorsed  for  such  amount  of  paid-vp  in- 
surance as  any  exeesa  of  tbe  reserve  held 
by  the  company  over  such  indebtedness  will 
purchase  according  to  the  company's  present 
published  table  of  single  premiums,  on 
written  request  therefor  within  six  months 
from  the  date  to  which  premiums  were  duly 
paid.  If  no  such  request  for  paid-up  in- 
surance is  made,  the  net  amount  that  would 
have  been  payable  as  a  death  claim  on  the 
date  to  which  premiums  were  duly  paid 
will  automatically  continne  as  term  In- 
auranee from  such  date,  for  aneh  time  aa 
said  excess  of  the  reserve  will  purchase  a> 
cording  to  the  Company's  present  published 
table  of  single  premiums  for  term  insur- 
ance, and  na  longer. 

"Grace  in  payment  of  premluma. — A 
grace  of  one  month,  during  which  the  policy 
remains  In  fnll  foret^  wQl  b«  allowad  la 
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pcymmt  of  All  premiuicB  except  the  flret, 
■abject  to  »n  intereet  efaarga  at  the  rate 
of  S  per  cent  per  acDuni. 

"General  provlaions. —  (I)  Onlj  the  preai- 
dent,  a  viee  president,  the  actuary,  or  the 
secretary  hae  power  in  behalf  of  the  com- 
pany to  make  or  modify  this  or  any  eon- 
tract  of  inauranee,  or  to  extend  the  time 
for  paying  any  premium;  and  the  company 
•hall  not  be  boand  by  any  promise  or  repre- 
MDtation  heretofore  or  hereafter  given  by 
any  person  other  than  the  above.  (S) 
Premiums  are  due  and  payable  at  the  Home 
Office,  unleBB  otherwiBe  agreed  in  writing, 
but  may  be  paid  to  an  agent  producing 
receipt!  signed  by  one  of  the  above-named 
office ra  and  counteraigned  by  the  agent. 
It  any  premium  ie  not  paid  on  or  before 
the  day  when  due,  or  within  the  month 
of  grace,  the  liability  of  the  company  shall 
be  only  as  hereinbefore  provided  for  lueh 

The  insured  died  December  31,  1B07,  and 
the  action  was  brought  by  his  executrix. 
In  the  pl^ntiff'i  statement  of  claim  re- 
Scovery  was  sought  upon  two  grounds: 
■  First,  that'all  premiums  prior  to  the  one 
of  November  27,  ID07,  had  been  duly  paid; 
that  the  premium  of  that  date  had  been 
adequately  adjusted  on  December  27,  1B07, 
the  last  day  of  graes,  by  an  agreement  bo- 
twaen  the  insured's  wife,  acting  in  his  be- 
balf,  and  a  duly  authorized  agent  of  the 
company,  whereby  the  wife  made,  and  the 
agent  Bceept«d,  a  payment  of  $284.20,  which 
was  to  carry  the  policy  along  until  May 
27,  1808,  and  whereby  the  agent  was  to 
accept  from  the  insured  a  "blue  note"  for 
$434,  payable  May  27,  1903,  as  covering  the 
balance  of  the  premium;  and  that  the  com- 
pany had  adopted  and  confirmed  the  acts 
of  its  agent  in  that  regard ;  second,  that, 
independently  of  the  adjustment  of  that 
premium,  the  company,  on  November  27, 
1907,  held  a  reserve  on  the  policy  sufficient- 
ly exceeding  any  iudehtedness  of  the  in- 
«ured  to  the  company  to  continue  the  policy 
in  force,  under  the  latter  part  of  the  au- 
tomatic nonforfeiture  provision  before  quot- 
ed, beyond  the  date  of  his  death,  and  that 
in  consequence  of  this  the  policy  was  fn 
full  force  when  he  died.  The  company 
entered  a  plea  of  nonassumpsit,  and  also 
filed  an  affidavit  of  defense,  denying  the 
alleged  adjustment  of  the  premium  of  No- 
vember 27,  1907,  as  also  the  existence  of 
any  reserve  on  the  policy  in  excess  of  the 
indebtedness  of  ths  Insured  to  the  company, 
and  otherwise  adequately  setting  up  the 
defenses  presently  to  be  noticed.  Tht  issues 
■o  presented  were  tried  before  the  court 
and  a  jury.  At  the  conclusion  of  all  the 
evidence,  the  defendant  requested  the  court 
to  direct  a  verdiot  In  its  favor,  which  tbe 


court  deelfned  to  do,  and  the  company  exi-  ' 
cepted.  A  general  verdict  for  the  plaintiff 
was  returned,  assessing  the  recovery  at 
«1S,224.02,  whieh  snm  was  ascertained  by 
deducting  from  the  amount  of  the  policy  a 
loan  of  $2,3S0  from  the  company  to  the 
insured  and  $434,  the  amount  of  the  intend- 
ed blue  note,  and  then  allowing  Interest 
on  ths  remainder  from  the  date  when  proofs 
of  death  were  submitted  to  the  eompanyS 
to  the  date  of  the  verdict  •  The  company? 
moved  for  judgment  in  its  favor  on  the 
evidence,  notwithstanding  the  verdict,  hut 
the  motion  was  denied,  the  company  except- 
ing, snd  Judgment  was  entered  for  the 
plaintiff.  A  bill  of  exceptions,  embodying 
all  the  evidence  with  the  rulings  and  ex- 
ceptions was  seasonably  presented  and  al- 
lowed, and  the  case  was  taken  on  writ 
of  error  to  the  circuit  court  of  ap- 
peals, where  error  was  assigned  on  lbs 
refusal  to  direct  a  verdict  for  the  d» 
fendont  and  on  the  denial  of  the  motion 
for  judgment  notwithstanding  the  verdict. 
That  court  reversed  the  judgment,  with  a 
direction  to  sustain  the  latter  motion,  on 
the  ground  that  the  evidence  did  not  legally 
admit  of  the  oonclusion  that  the  policy 
was  a  subsisting  contract  of  Insurance  at 
the  date  of  the  insured's  death.  101  C.  O.  . 
A.  SO,  177  Fed.  &42.  A  writ  of  certiorari 
then  brought  the  cose  here. 

The  questions  now  to  be  considered  are, 
first,  whether  the  circuit  court  of  appeals 
erred  in  reversing  the  judgment,  and, 
second,  If  it  did  not  err  in  that  regard, 
whether    it    should    have    awarded    a    new 


ing  the  verdict  for  the  plaintiff. 

As  a  preliminary  to  the  consideration  of 
the  first  question  It  may  be  well  to  repeal 
what  this  court  often  has  said,  that  when, 
on  the  trial  of  the  issues  of  fact  In  an  ac- 
tion at  law  before  a  Federal  court  and  a 
jury,  the  evidence,  with  all  the  inferences 
that  justifiably  could  be  drawn  from  It, 
does  not  constitute  a  sufficient  basis  for  a 
verdict  for  the  plaintiff  or  the  defendant, 
as  the  case  may  be,  so  that  such  a  verdict, 
if  returned,  would  have  to  be  set  aside, 
the  court  may  and  should  direct  a  verdict 
for  the  other  party.  Randall  v.  Baltimore 
k  O.  R.  Co.  109  U.  8.  478,  27  L.  ed.  1003, 
3  Sup.  Ct  Rep.  322;  Delaware,  L,  *  W.  R. 
Co.  T.  Converse,  139  U.  S.  469,  3G  L.  ed. 
213,  11  Sup.  Ct.  Rep.  069;  Southern  F.  Co. 
V.  Pool,  160  U.  B.  438,  40  L.  ed.  480,  Ifl 
Sup.  Ct  Rep.  338;  Patton  v.  Texas  &  P. 
R.  Co.  179  U.  S.  SOB,  4S  L.  ed.  3«1,  21 
Sup.  Ct  Rep.  275.  The  recognized  mode 
of  Invoking  the  application  of  this  mla 
Is  by  preferring,  at  the  MUeluBioa  <rf  tlie 
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rarideiiM,  ^  reqoMt  for**  dir«eted  Terdist, 
and  tha  ruling  on  •neh  «  r«qne*t  ia  subject 
t«  re-examination  and  approval  or  disap- 
proval on  writ  of  error  In  like  circum- 
ttanees  and  in  like  manner  «•  are  other 
mlingi  in  matter  of  law  during  tbe  couree 
of  the  trial. 

The  caae  made  by  tbe  evidence,  in  that 
view  of  it  which  !■  moat  faroTable  to  the 
plaintiff,  was  aa  foUowe: 

The  plaiDtifTs  right  to  recover  if  tbe 
policy  waa  a  Hubtisting  cantraet  of  insur- 
ance at  the  date  of  the  inaured'i  death, 
and  the  latter'a  compliance  with  tbe  terma 
and  conditioDS  of  the  policy  other  than 
tbe  payment  of  tbe  premium  of  November 
27,  1807,  were  conceded.  The  month  of 
grace  allowed  for  tbe  payment  of  that 
premlnm  expired  fonr  daya  before  the  iu- 
anred  died.  He  bad  been  seoaonably  and 
regularly  notified  of  tbe  time  wben  tbe 
premium  would  fall  due  and  of  tbe  conee- 
quencea  which  would  follow  a  default  in  ita 
payment.  But  it  had  not  been  paid  or  ad- 
justed, unleaa  a  payment  or  adjustment 
woa  effected  by  the  negotiations  and  trana- 
aetiona  presently  to  be  recited. 

Wben  the  premium  fell  due  the  insured 
was  indebted  to  tbe  company  in  the  sum  of 
(£,360     for     money     theretofore     borrowed 

,  nnder  tbe  policy,  and  that  sum  represented 
the  full  amount  of  the  reserve  on  the  policy. 
If  there  had  t>een  no  loan,  the  automatio 
nonforfeiture  provision  before  quoted  and 
tbe  reserve  would  bave  entitled  tbe  insured, 
If  he  ao  elected,  to  a  paid-up  insurance  of 
H,OOD  for  the  full  period  of  his  life,  and 
in  the  absence  of  auch  an  election  would 
have  operated  to  continue  the  policy  in 
foroe  for  tbe  full  aum  of  $20,000  for  a 
period  of  aeven  years  and  aeven  months, 
without  payment  of  further  premiums.  But 
oa  tbe  insured  had  borrowed  the  full 
amount  of  tbe  reaerve,  there  was  no  excess 
applicable  to  a  continuance  of  tbe  inanr- 
once  in  either  mode.     Thus  the  policy  ex- 

i  pired    according   to    ita   own   terma   before 

•  tbe  death  of  the  insured,  unless  a*payment 
or  adjustment  of  the  premium  of  November 
ST,  1807,  was  effected  in  tbe  manner  already 
Bi^geated. 

While  the  policy  provided  that  only  the 
president,  a  vice  president,  tbe  actuary  or 
the  secretary  of  the  compaay  had  power  in 
ita  behalf  to  modify  the  terms  of  that  or 
any  other  policy,  or  to  extend  the  time  for 
paying  any  premium,  the  company  had 
qualified  this  provision  by  adopting  a  plan 
of  odjuating  the  payment  of  premiums, 
whereby  ita  agenta  were  anthoriaed  to  ac- 
cept from  en  insured  lees  than  the  full 
■mount  in  caah  if  accompanied  by  a  "blue 
note"  for  the  balance.  Notea  of  this  type 
ware  distributed,  "kj  the  ("mpaDy,  and  con- 


tained atipulationa  upon  wbicb  ita  consent 
to  the  adjustmoit  was  conditioned,  and  to 
which  the  insured  would  neceesarily  assent 
by  signing  the  note.  The  agent  at  Pitta- 
burgb,  to  whom  the  earlier  premiums  on 
this  policy  were  paid,  was  authorized  to 
make  adjustments  conformably  to  this  plan, 
but,  like  other  agents,  he  could  not  accept 
a  partial  payment  or  grant  an  exteoaion 
of  time  for  the  balance  unless  the  blue 
note  was  given,  nor,  so  for  as  appeared,  bad 
anything  been  done  which  waa  calculated 
to  engender  tbe  belief  that  be  could  do  ao. 
He  repeatedly  had  accepted  payment  in 
cash  of  part  of  a  premium  and  extended 
the  time  for  paying  the  remainder,  hut  this 
WBB  done  only  where  the  policy  bolder  had 
given  a  note  of  the  prescribed  type,  em* 
bodying  the  terms  on  which  tlie  company's 
aasent  depended.  The  practice  in  thia  re- 
gard nag  known  to  the  Inaured  and  bia 
wife,  for  tliey  bad  secured  three  or  four 
such  adjustments  in  connection  with  this 
policy  before  100T,  the  insured  being  re- 
quired in  each  instance  to  execute  such  a 

On  the  day  before  the  premium  of  No- 
vember 27,  leOT,  fell  due,  the  wife  of  the 
inaured,  acting  in  bia  behalf,  called  at  the 
agent's  office  and  made  inquiry  respecting 
the  easiest  method  of  adjusting  the  pre- 
mium, explaining  at  tbe  time  that  tbe  in- 
sured was  short  of  ready  money.  Tbeg 
•agent  suggested  two  possible  methods,  and* 
outlined  them  upon  memoranda  which  sbs 
took  away  to  show  to  the  insured.  The 
first  method  haa  no  bearing  liere.  "^y 
the  other  method,"  as  ia  aaid  in  the  brief 
for  the  plaintiff,  "it  was  represented  that 
if  she  [meaning  the  insured]  paid  (264.20 
in  csab  and  gave  a  blue-note  contract  for 
¥434,  payable  in  six  montha,  the  insnranca 
would  be  continued  for  a  period  of  six 
months,  and  if  tbe  note  was  paid  when  do^ 
the  insurance  would  be  ctmtinued  for  the 
remainder  of  the  year."  The  ngjtregate  of 
these  aunts  represented  tbe  premium  on  tha 
policy  and  the  interest  on  the  loan,  settle- 
ment  of  both  being  essential  to  a  continu- 
ance of  the  policy.  On  the  last  dav  of  grace, 
December  27,  1907,  the  wife  returned  to  tha 
agent'a  office  with  a  check  for  $264.20,  pay- 
able to  her  order,  and  by  her  indorsed  to 
the  company.  Of  what  then  occurred  aha 
testified;  "I  gave  him  [the  agent]  tiia 
check  for  $264.20,  and  he  handed  me  tha 
blue  note  and  another  paper  in  at)  envelop, 
and  he  said  that  the  note  must  be  signed, 
and  I  must  return  it.  I  told  him  Hr. 
Slocum  was  ill,  and  it  might  be  several  da^ 
before  I  could  send  it  back,  and  be  aaid 
that  nould  be  all  right,  'Mail  it  as  soon 
a*  you  can.' "  She  took  the  blue  note  boma 
with  bar,  intending  to  get  it  signed,  but 
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found  the  insDTed  too  111  to  give  it  st- 
tenticm.  He  died  four  daja  later  nitl.out 
having  aigned  it  The  ngent  did  not  give 
ft  receipt  for  the  $204.20,  nor  wag  one  re- 
quested. In  1905  that  year's  premium  was 
adjusted  bj  a  partial  payment  in  eaah  and 
the  giving  of  ».  blue  note  (or  t'.ie  balance, 
and  when  tlie  adjuBtment  was  completed 
the  agent  gave  a  single  receipt  for  both  the 
«aah  and  tlie  note,  and  in  the  receipt  re- 
cited the  terms  upon  which  the  adjust- 
Bent  was  made,  as  was  done  in  the  note. 

In  1B06  the  insured  had  notified  the  com- 
pany that  his  postoffice  address  was  Hous- 
ton, Texas,  and  that  fact  carried  matters 
pertaining  to  his  policy  to  the  company's 
"  St.  Louis  agency.  It  was  from  that  agency 
•  that  he»received  the  notice  calling  tor  the 
paynwnt  of  the  premium  of  Kovember  27, 
1907.  On  January  6,  ISOS,  the  agent  at 
St.  Louis,  not  knowing  of  the  insured's 
death,  wrote  to  him,  acknowledging  receipt 
of  the  oheclc  for  J264.20  handed  to  the 
agent  at  Pittshurgh  (the  letter  inaccurate- 
ly stated  the  amount),  and  saying;  "Pend- 
ing the  return  by  you  of  the  note  contract, 
properly  signed,  your  remittance  is  held 
■nhject  to  your  order."  Tlie  check  was 
then  deposited  in  a  St.  Louis  bank  to  the 
credit  of  the  company,  and  the  latter  car- 
ried the  amount  in  a  suspense  sccount 
awaiting   directions    from   the   insured. 

Subsequently  the  plaintiS  tendered  to  the 
company  the  amount  for  which  the  blue 
note  was  to  have  been  given,  and  the  com- 
pany tendered  to  the  plaintiff  the  amount 
of  toe  check,  hith  tenders  being  refused. 

The  material  portions  of  the  agreement 
Bet  forth  in  the  proposed  blue  note,  which 
was  to  hare  been  signed  by  the  insured  and 
returned  to   the   company's    agent,    is   as 

"This  note  Is  accepted  by  said  company 
at  the  request  of  the  maker,  together  with 
«me  hundred  forty-flve  and  ttO-lOO  dollarsf 
In  cash,  on  the  following  express  agree- 
ment: That  although  no  part  of  the  prem- 
ium due  on  the  87th  day  of  November, 
1907,  under  policy  No.  3,011,189,  issued  by 
said  company  on  the  life  of  A.  W.  Slocum, 
has  been  paid,  the  Insurance  thereunder 
■hall  be  continued  in  force  until  midnight  of 
the  due  date  of  said  note;  that  if  this  note 
is  paid  on  or  before  the  date  it  becomes  due, 
such  payment,  together  with  laid  cash, 
will  then  be  accepted  by  said  company  as 
payment  of  said  premium,  and  all  rtghta 
under  said  policy  shall  thereupon  be  tbe 
same  as  If  said  premium  had  been  paid 
when   du«i   that  if   this   note   ia  not   paid 


tThe  remaining  portion  of  the  cheek  rep- 
resented interest  on  the  loan  made  under 
the  policy. 


on  or  before  the  day  it  becomes  due,  H  shall  ^ 

thereupon  automatically  cease  to  1^*1: 
claim  against  the  maker,  and'said  company* 
shall  retain  said  cash  as  part  compensa- 
tion for  the  rights  and  privileges  hereby 
granted,  and  all  rights  under  said  policy 
shall  be  the  same  as  If  said  cash  had  not 
been   paid  nor  this   agreement   made." 

The  circuit  court  of  appeals  was  of 
opinion  that  the  evidence  conclusively  es- 
tablished that  there  was  no  excess  of  re- 
serve on  the  policy  applicable  to  a  continu- 
ance of  the  insurance  after  the  premium 
of  November  27,  1007,  felt  due,  and  wa 
fully  concur  in  that  conclusion.  Indeed, 
its  correctness  is  practically  conceded  by 
counsel  for  tlie  plaintiff.  That  court  also 
was  of  opinion  that  the  evidence  afforded 
no  basis  for  a  finding  that  that  premium 
was  either  paid  or  adjusted.  The  acBurac7 
of  that  conclusion  is  challenged,  but  we  arc 
constrained  to  give  it  our  approval  for 
the  following  reasons: 

1.  The  policy  plainly  provided  for  the 
payment  of  the  stipulated  premium  annual- 
ly within  the  month  of  grace  following  the 
due  day,  and  as  plainly  excluded  any  idea 
that  payment  could  be  made  in  instalment* 
distributed  through  the  year.  Concededly, 
there  was  no  payment  of  the  whole  of  the 
premium  in  question,  and  as  a  partial 
payment  was  not  within  the  contemplation 
of  the  policy,  nothing  was  gained  by  hand- 
ing to  the  agent  the  check  for  S264.S0, 
unless  what  he  did  In  that  connection 
operated  as  a  waiver  of  full  and  timely 
payment. 

i.  One  who  deals  with  an  agent,  knowing 
that  ne  is  clothed  with  a  circumscribed 
authority  and  that  his  act  transcends  his 
powers,  cannot  hold  his  principal;  and 
this  is  true  whether  tbe  agent  ts  a  general 
or  a  special  one,  for  a  principal  may  limit 
the  authority  of   one  aa  well  aa  of   the 

3.  Under  the  terms  of  the  policy,  at 
qualified  by  the  practice  of  the  company, 
the  agent  was  without  authority  to  waiTa 
full  and  timely  payment  of  the  premium, 
save  as  he  could  adjust  the  payment  con- 
formably to  the  blue-note  plan.  Bis  au- 
thority turned  upon  the  giving  of  the  note,g 
'ffhich  was  a  matter  of  real  substance,  and* 
not  of  mere  form,  as  is  shown  by  the  terms 
of  the  note,  before  quoted.  See  White  v. 
New  York  L.  Ins.  Co.  200  Mass.  610,  S8 
N.  E.  028.  Without  it  he  could  neither 
accept  a  partial  payment  nor  extend  the 
time  tor  paying  the  balance.  No  note  was 
given,  and  so  no  waiver  resulted  from  his 
acta.  The  insured  and  his  wife  could  not 
reasonably  have  nnderstood  it  otherwise, 
for  they  knew  the  terms  of  the  policy  and 
were  familiar  with  the  qualifying  practic*. 
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4.  ^ere  wbb  no  erldence  tbat  tbe  com- 
pftiij  itself  treated  th*  check  aa  a  partial 
payment  or  otbenriH  ratified  the  agent's 
Mts.  Indeed,  the  only  permiuible  inference 
from  the  evidence  wu  to  the  contrary. 

We  are  aecordinglj  of  opinion  that  tbe 
evideneo  did  not  admit  «f  a  finding  that 
the  policy  wae  in  force  at  the  time  of  the 
ineu red's  death,  and  therefore  tbat  the 
circuit  conrt  should  have  granted  the  com- 
pany's request  that  a  verdict  in  its  favor 
be  directed.  Aa  tbat  request  was  denied, 
the  circuit  court  of  appeals  did  not  err 
In  reversing  the  judgment. 

It  becomes  necesBary,  therefore,  to  con- 
rider  vhether  that  court  should  have  diiect- 
•d  a  new  trial  instead  of  a  judgment  on 
tlie  evidence  contrary  to  the  verdict.  The 
Utter  direction  was  given  conformity  to 
a  statute  of  Pennsylvania,  the  state  in 
which  tbe  circuit  court  was  held,  end  to 
ttie  practice  thereunder  in  the  courts  of 
file  state.     The   statute   reads   as   follows: 

"That  whenever,  upon  the  trial  of  any 
Issue,  a  point  requesting  binding  Instruc- 
tions ha*  been  reserved  or  declined,  the 
party  presenting  tbe  point  may,  witiiin 
the  time  prescribed  for  moving  for  a  new 
trial,  or  within  such  other  or  further  time 
aa  the  conrt  shall  allow,  move  the  court 
to  have  all  tbe  evidence  taken  upon  a  trial 
duly  certified  and  filed  so  ae  to  become  part 
^f  the  record,  and  for  judgment  non  ob- 
ttant9  veredicto  upon  the  whole  record; 
gwhereupon  it  ahall  be  the  duty  of  tbe  court, 
•  If  It  does  not 'grant  a  new  trial,  to  so 
certify  tbe  evidence,  and  to  enter  such 
Judgment  as  should  have  been  entered  upon 
that  evidenoe,  at  the  same  time  granting 
to  the  party  against  whom  the  decision  is 
rendered  an  exception  to  the  action  of  the 
court  in  that  regard-  From  the  judgment 
thus  entered  either  party  may  appeal  to 
tbe  supreme  or  superior  court,  as  in  other 
eases,  which  shall  review  tbe  action  of  the 
court  below,  and  enter  such  judgment  u 
shall  be  warranted  by  the  evidence  taken 
in  that  court."  Pa.  Laws  1006,  p.  286, 
ehap.  198. 

Tht  real  qnesUon  Ii  whether.  In  the 
direction  given  by  the  circuit  court  of 
appeals,  there  was  an  infraction  ot  the 
7th  Amendment  to  the  Constitution  of  the 
United  States,  which  declares; 

"In  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  tbe  Unit- 
ad  States,  tlutn  according  to  the  rules  of 
the  common  law." 

Tbat  what  was  done  may  be  clearly  in 
mind  it  Is  well  to  repeat  that,  white  on 
the  trial  in  tbe  circuit  court,  tbe  jury  r«- . 


turned  a  general  verdict  for  the  plaintiff, 
the  circuit  court  of  appeals,  on  an  exam- 
ination of  the  evidence,  concluded  that  it 
was  not  sufficient  to  sustain  the  verdict, 
and  on  that  ground  directed  a  judgment 
for  the  defendant.  In  other  words,  the 
circuit  court  of  appeals  directed  a  judg- 
ment for  one  party  when  the  verdict  was 
for  the  other,  and  did  this  on  the  theory, 
not  that  the  judgment  wss  required  by  the 
state  of  the  pleadings,  but  that  it  was  war- 
ranted by  the  evidence.  It  will  be  per- 
ceived, therefore,  that  tbe  court,  although 
practically  setting  the  verdict  aside,  did 
not  order  a  new  trial,  but  assumed  to  pass 
finally  upon  the  issues  of  fact  presented  by 
the  pleadings  and  to  direct  a  judgment 
accordingly.  If  this  was  an  infraction  of 
the  7th  Amendment,  it  matters  not  that  it 
was  in  conformity  with  tbe  state  etatute,tt 
or  with  tb*>T>ractice  thereunder  in  the  courts? 
of  the  state,  for  neither  the  statute  nor  the 
practice  could  be  followed  in  opposition 
to  tbe  Amendment,  which,  although  not  ap- 
plicable to  proceedings  in  the  courts  ot 
the  several  states,  i*  controlling  in  tht 
Federal  courts. 

The  Constitution  of  the  United  States, 
as  originally  adopted,  conferred  upon  thia 
court,  by  art.  3,  g  2,  "appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  ex- 
ceptions and  under  such  regulations  as  the 
Congress  shall  make;"  but  this  and  tlia 
absence  of  any  provision  respecting  the 
mode  of  trial  in  civil  actions  were  so  gen- 
erally regarded  as  endangering  the  right 
of  trial  by  jury  as  existing  at  common 
law,  and  evoked  so  much  criticism  on  that 
ground,  that  the  first  Congress  proposed 
to  tbe  legislatures  of  the  several  states 
the  Tth  Amendment,  which  was  promptly 
ratified.  1  SUt.  at  U  21,  97;  Story,  Const. 
|§  1703,  1768. 

The  adjudged  eases  dealing  with  the 
origin,  scope,  and  effect  of  the  Amendment 
are  numerous  and  so  comprehensive  tbat 
little  room  for  original  discussion  remains. 
A  reference  to  some  of  them  will  show  its 
true  and  settled  meaning,  and  point  the 
way  to  its  right  application  here. 

In  United  States  v.  Wonson,  1  Gall.  8, 
20,  Fed.  Cas.  No.  1S,750,  a  case  decided  In 
1812,  and  often  cited  with  approval  by 
this  court,  it  was  said  by  Mr,  Justice  Story, 
after  quoting  the  words  of  the  Amendment: 
"Beyond  all  question,  the  common  law  her* 
alluded  to  is  not  the  common  law  of  any 
individual  state  (for  It  probably  differs  in 
all),  but  it  is  the  common  law  of  England, 
tbe  grand  reservoir  of  all  our  jurispmdenee. 
.  .  .  Now,  according  to  the  niles  of  the 
common  law,  the  facts  once  tried  by  a  jury 
are  never  re-examined,  unless  a  new  trial 
is  granted  in  the  discretion  of  the  court 
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bafore  wbleb  tbe  anit  is  depending,  for  good 
eftUM  shown;  or  unleaa  the  judgment  of 
Kiooh  court  ii  reversed  by  a  superior  tri- 
Ebun&l,  on  >  writ  of  error,  and  a  venire 
faeiu  de  novo  i«  awarded.*  Thia  is  the  in- 
variable usage  settled  bj  the  deeiaiona  of 
•gea." 

In  Paraons  v.  Bedford,  3  Pet.  433,  7  L, 
«d.  732,  decided  in  1830,  the  same  learned 
Justice,  speaking  for  thia  court,  said  (p. 
440} ;  "The  trial  bj  Jury  ia  justly  dear 
to  the  American  people.  Tt  has  always  been 
an  object  of  deep  Interest  and  eolieitude, 
and  every  encroachment  upon  it  has  been 
watched  with  great  jealousy.  .  .  .  One 
of  the  strongest  objections  originally  taken 
a^inst  the  Constitution  of  the  United 
States  was  the  want  of  an  ezpresa  provision 
securing  the  right  of  trial  by  jury  in  civil 
eaaea.  As  tnon  as  tbe  Constitution  was 
adopted,  this  right  was  secured  by  the  7th 
Amendment  of  the  Constitution  proposed 
by  Congress;  and  which  received  an  assent 
td  the  people  so  general  as  to  establish  its 
importance  aa  a  fundamental  guaranty  of 
the  righta  and  liberties  of  the  people." 
And  then  coming  to  the  clause,  and  "no  tact 
ta-ied  by  a  jury  shall  be  otherwise  re-a[am- 
ined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  tbe  common  law," 
he  continued  (pp.  447,  44S) :  "Thie  is  a 
prohibition  to  the  courts  of  the  United 
States  to  rs-examine  any  faots  tried  by  a 
jury  in  any  other  manner.  The  only  modes 
known  to  tbe  common  law  to  re-ezamine 
such  facta  are  tbe  granting  of  a  new  trial 
by  the  court  where  the  issoe  was  tried,  or 
to  which  the  record  was  properly  return- 
able; or  tbe  award  of  a  venire  facias  de 
novo,  by  an  appellate  court,  tor  some  error 
of  law  which  intervened  in  the  proceedings." 
la  Walker  v.  New  Mexico  &  B.  P.  R.  Co. 
166  U.  S.  693,  S96,  41  L.  ed.  B37,  841,  17 
Snp.  Ct.  Bep.  421,  decided  in  1897,  where 
the  Amendment  was  again  under  oonsidera- 
tion,  it  was  said  by  this  conrt,  speaking 
through  Mr.  Justice  Brewer:  "Its  aim  is 
not  to  preserve  mere  matters  of  form  and 
procedure,  but  snbetanee  of  right.  This 
requires  that  questions  of  fact  in  common- 
law  actions  shall  be  settled  by  a  jury,  and 
that  tbe  court  shall  not  assume,  directly  or 
g  Indirectly,  to  take  from  the  jury  or  to  itself 
"  such  prerogative.  .  .  .  Now'a  general 
verdict  embodies  both  the  law  and  the  facts. 
The  jury,  taking  the  law  as  given  by  the 
eovrt,  apply  that  law  to  the  facta  as  they 
find  them  to  be,  and  express  their  eon- 
elusions  in  the  verdict.  The  power  of  the 
eourt  to  grant  a  new  trial  if,  in  its  judg- 
ment, tbe  jury  have  misinterpreted  the  in- 
structions as  to  the  rules  of  law,  or  mis- 
applied them,  is  unquestioned,  as  also  when 
it  appears  that  there  «M  no  real  evidence 
83  a  C— 34. 


in  support  of  any  eesential  fact.  These 
things  obtained  at  the  common  law;  tbey 
do  not  trespass  upon  the  prerogative  of 
the  jury  to  determine  all  questions  of  fact." 

In  Capital  Traction  Co,  v.  Hof,  174  U, 
S.  1,  13,  43  L.  ed.  873,  877,  19  Sup.  Ct. 
Bep.  680,  decided  in  1869,  tbe  subject  was 
much  considered,  and,  following  a  careful 
review  of  the  prior  decieions,  it  was  said 
by  Mr.  Justice  Gray,  who  spoke  for  the 
court:  "It  must  therefore  be  taken  as 
established,  by  virtue  of  the  7tb  Amend- 
ment of  the  Constitution,  that  either  party 
to  an  action  at  law  (aa  distinguished  from 
suits  in  equity  or  in  admiralty)  in  a  court 
of  the  United  States,  where  the  value  in 
controversy  exceeds  $20,  has  the  right  to 
a  trial  by  jury;  that,  when  a  trial  by  jury 
has  been  bad  in  an  action  at  law,  in  a 
court  either  of  the  United  States  or  of  a 
state,  the  tacts  there  tried  and  decided 
cannot  be  re-examined  in  any  eourt  of  the 
United  States,  otherwise  than  according  to 
the  rules  of  tbe  common  law  of  England; 
that  by  the  rules  of  that  law,  no  other 
mode  of  re-examination  Is  allowed  than 
upon  a  new  trial,  either  granted  by  the 
court  in  which  the  first  trial  was  had  or  to 
which  the  record  was  returnable,  or  ordered 
by  an  appellate  court  for  error  in  law; 
and  therefore  that,  unless  a  new  trial  has 
been  granted  in  one  of  those  two  ways, 
facts  once  tried  by  a  jury  cannot  be  tried 
anew,  by  a  jury  or  otherwise,  in  any  court 
of  the  United  SUtes." 

These  decisions  make  it  plain,  first,  that 
tbe  action  of  tbe  circuit  eourt  of  appeals 
in  setting  aside  the  verdict  and  assuming^ 
to  pass  upon  the  issues  of  fact,  and  tog 
direct*a  judgment  accordingly,  must  bs* 
tested  I7  tbe  rules  of  tbe  common  law; 
second,  that  while  nnder  those  rules  that 
court  could  set  aside  the  verdict  for  error 
of  law  in  tbe  proceedings  in  tbe  circuit 
court,  and  order  a  new  trial.  It  could  not 
itself  determine  tbe  facta;  and,  third,  that 
when  the  verdict  was  set  aside  there  arose 
the  same  right  of  trial  by  Jury  as  in  tbe 
first  instaues.  How,  then,  can  it  be  said 
that  there  was  not  an  Infraction  of  ths 
7th  Amendment!  When  tbe  verdict  was 
set  aside  the  iasves  of  fact  were  left  un- 
determined, and  until  they  should  be  de- 
termined anew  no  judgment  on  the  merits 
oould  be  given.  The  new  determination, 
according  to  tbe  rulea  of  tbe  common  law, 
could  be  had  only  through  a  new  trial,  with 
the  same  right  to  a  Jury  as  before.  Disre- 
garding those  rules,  the  circuit  eourt  of 
appeals  itself  determined  the  facta,  with- 
out a  new  trial.  Thus,  It  assumed  a  power 
it  did  not  possess,  and  cut  off  the  plaintiff's 
right  to  have  tbe  facta  settled  1^  the  ver- 
dict of  a  j<u7> 
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Wbil«  it  is  true,  u  before  said,  tbftt  the 
evidence  produced  at  the  trial  «a«  not 
aufScient  to  bu stain  &  verdict  for  tba 
plaintiff,  and  that  the  circuit  court  erred 
in  Tefuaing  bo  to  instruct  the  jury,  this 
does  not  militate  against  the  conclusion 
Just  stated.  According  to  the  rules  of  the 
common  law,  such  an  error,  like  other 
«rrDrB  of  law  affecting  a  verdict,  eoutd  b« 
«orrected  on  writ  of  error  only  bj  ordering 
*  new  trial.  In  no  other  way  could  an 
objectionable  verdict  be  avoided  and  full 
effect  given  to  the  right  of  trial  by  jury 
jis  then  known  and  practised.  And  this 
procedure  was  regarded  as  of  real  value, 
because,  in  addition  to  fully  recogninog 
that  right.  It  afforded  an  opportunity  for 
adducing  further  evidenc«  rightly  conducing 
to  ft  solution  of  the  iBSues.  In  the  posturo 
of  the  case  at  bar  the  plaintiff  is  entitled 
to  that  opportunity,  and  for  anything  that 
^  appears  in  the  record  it  may  enable  ber 
^  to  aupply  omissions  in  her  own  evidence,  or 
•  to  show  •inaccuracies  in  that  of  the  defend- 
ant, which  will  rightly  entitle  ber  to  a 
vardiet  and  Judgment  in  her  favor. 

We  do  not  overlook  the  fact  that  at 
common  law  there  were  two  welI-re<K^ized 
InatajicM  in  which  the  verdiet  could  b« 
diflr^arded  and  the  ease  disposed  of  witb- 
out  a  new  trial.  One  waa  where  the  de- 
fendant's plea  confeeaed  the  plaintiff's 
«ause  of  action  and  set  up  matter  in  avoid- 
ance which,  even  if  true,  was  Insufflcient 
in  law  to  constitute  a  bar  or  defense;  and 
the  other  was  where  the  plaintiff'a  plead- 
ing, even  if  its  allegations  were  true,  dis- 
closed DO  right  of  recovery.  If  In  elthsr 
Instance  a  verdict  waa  taken,  the  court 
nevertheless  could  make  auch  disposition  of 
the  case  a*  waa  required  bj  the  state  of 
the  pleadings,  and  this  because  the  issues 
settled  by  the  verdict  were  wholly  imma- 
terial. In  the  first  instance  the  court'* 
action  was  invoked  by  a  motion  for  Judg- 
ment non  ohttante  veredieto,  and  in  the 
latter  by  a  motion  to  arrest  judgment  on 
the  verdict.  Thus  we  find  it  eaid  in  Smith's 
Action  at  Law,  ISth  ed.  p.  147,  a  recognized 
•uthority  on  oommon-law  procedure:  "A 
(notion  for  judgment  non  obstante  veredieio 
is  one  which  is  onljr  made  by  a  plaintiff, 
.  .  .  It  is  given  when,  upon  an  ezam- 
tnation  of  the  whole  pleadings,  it  appears 
to  the  court  that  the  defendant  baa  ad- 
mitted himself  to  be  In  the  wrong,  and 
has  taken  issue  on  aome  point  which,  though 
decided  in  bia  favor  by  the  jury,  still  does 
not  at  all  better  bis  case.  A  motion  In 
arrest  of  judgment  la  the  exact  reverse  of 
that  for  judgment  non  oiffTomte  twedtolo. 
Tb«  applicant  In  the  ona  ease  insiats  that 
the  plaintiff  ia  entitled  to  tba  judgment 
«f  the  court,  although  «  Tudlet  haa  bean 


found  against  him;  in  the  other  ease,  that 
he  is  not  entitled  to  the  judgment  of  ths 
court,  although  a  verdict  has  been  delivered 
in  his  favor.  Iiika  the  motion  for  judgment 
non  obttante  veredioto,  tbat  In  arrcat  of 
judgment  must  always  b«  grounded  npoa 
something  apparent  on  the  face  of  tba 
pleading*."  To  the  aama  effect  are  1  Cbltt7t3 
PI.*eST;  Stephoi,  PL  e»-«8;  Band  v.? 
Vaugban,  1  Bing.  N.  C.  767,  1  Scott,  670, 
1  Hodges,  173,  4  L.  J.  C.  P.  N.  S.  230;  Pim 
T.  Qrazebrook,  2  C.  B.  429,  444;  Schermer^ 
bom  V,  Bchermerhorn,  S  Wend.  613;  Bel- 
lows T.  Shannon,  £  Hill,  86;  McFerran  v, 
HoFerran,  GO  Ind.  SO,  32;  Lewis  v.  Foard, 
lis  N.  C.  402,  17  S.  B.  0;  Manning  t, 
Orleana,  42  Neb.  712,  60  N.  W.  053;  Mo- 
Coj  T.  Jones,  61  Ohio  Bt  110,  120,  BG  N.  E. 
210.  In  Bond  v.  Duatin.  112  U.  S.  604, 
608,  26  L.  ed.  835,  836,  C  Sup.  Ct  Rep^ 
206,  and  Van  Stone  r.  StiUwell  A  B.  Mfg. 
Co.  142  U.  S.  1S8,  13S,  36  L,  ed.  061,  083, 
12  Bup.  CL  Rep.  IS],  this  oourt,  recognis- 
ing that  this  waa  the  extent  of  the  common- 
law  practice,  held  that  a  motion  In  arreat 
of  judgment  conld  not  be  sustained  for  an 
insufficlenoy  in  the  evidenee,  but  only  for 
a  defect  apparent  on  tbe  face  of  the  record 
proper.  Thus,  it  will  be  peroeived  that 
the  rules  of  the  common  law,  permitting 
a  judgment  non  obttante  veredioto  and  tba 
arrest  of  Judgment  on  a  verdiiit,  did  not 
embrace  case*  like  the  present,  but  011I7 
those  in  which  tbe  pleadings  presented  no 
material  issue  requiring  a  trial  or  verdict. 

!n  the  trial  by  jury,  the  right  to  whieh 
ia  secured  by  the  7th  Amendment,  both  the 
court  and  tba  jury  are  eaaential  faetora. 
To  tbe  former  i*  committed  a  power  of 
direction  and  superintendence,  and  to  tba 
latter  tbe  ultimate  determination  of  th« 
issues  of  fact.  Only  through  tbe  oo-opera- 
tion  of  the  two,  each  acting  within  ila 
appropriate  spbere,  can  tbe  constitutional 
right  be  satisfied.  And  so,  to  dispense  witk 
either,  or  to  permit  one  to  disregard  tba 
province  of  the  other,  ia  to  Impinge  on  that 
right 

This  was  platnly  recognized  in  Bam^  v, 
Schmeider,  0  Wall.  248,  10  L.  ed.  648,  da> 
eided  in  186S.  That  waa  an  action  in  aa- 
sumpsit,  in  which  the  defendant  pleaded 
the  general  issue.  Tbe  trial  in  the  circuit 
court  waa  before  a  jury,  and  tbe  evidenea 
consisted  of  tbe  testimony  taken  a  few 
days  before  on  another  trial.  This  teatl- 
mony  waa  voluminous  and  was  put  in  with 
tba  eonsant  of  tbe  partiea  and  the  appraba> 
tion  of  the  court.  But  it  was  not  read  to^ 
tbe  jury,  because  the  court  r^arded  U  alg 
necessarily  •  requiring  a  verdict  for  the* 
plaintiff.  In  a  eharge  briefly  referring  to 
it  and  plaining  why  it  waa  not  read,  tba 
•onrt  inatruetad  tba  jnxj  thai  their  verdM 
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■bonld  be  for  the  plaintiff,  and.  the  defend- 
knt  exeepted.  Such  a  verdict  waa  returned 
Mid  judgment  wms  given  on  it.  Thit  court 
reversed  the  judgment,  ajid  Mr.  Juatiee  Mil- 
ler, delivering  the  opinion,  referred  to  the 
conatitntiosAl  right  to  a  b-iti  by  jvrf  and 
Mid,  atUr  alia: 

"Am  the  defendant  in  this  caw  did  not 
waive  bii  right  to  have  the  facta  tried  by 
a  jury,  it  waa  the  du^  of  ttte  court  to 
mibmit  auch  facta  to  tlie  Jury  that  waa 
■worn  to  try  them.  It  ia  needlesa  to  an; 
that  this  was  not  done.  The  aUtement  is 
clear  that  the  case  was  decided  upon  the 
teatimony  taken  on  a  former  trial,  and  not 
read  before  tliia  jary,  becauaa  the  court 
had  heard  it  in  the  first  ease,  and  did  not 
deem  it  neceasary  to  be  heard  by  the  jury 
In  this  eaae. 

"It  Is  posBible  to  have  a  jury  trial  In 
which,  the  plaintiff  having  failed  to  offer 
any  evidence  at  all,  or  any  eompetent  evi- 
denoe,  the  jniy  flnda  for  the  defendant  for 
that  very  reaeon;  and  in  such  csee  it  is 
■Mctly  eorrect,  if  the  plaintiff  doee  not 
take  a  nonauit,  for  the  court  to  inatruct 
the  jury  to  find  for  the  defendant. 

"But  we  have  never  before  heard  of  a 
eaae  in  which  the  jury  were  permitted,  much 
Ifu  inatructed,  to  find  a  verdict  for  the 
plaintiff  on  evidence  of  which  they  knew 
nothing  except  what  ia  detailed  to  them  in 
the  charge  of  the  court  It  ii  obvious  that 
if  auch  a  verdict  can  be  aupported  here, 
when  the  very  act  of  the  court  in  doing 
thia  is  excepted  to  and  relied  on  aa  erioi, 
the  trial  by  jury  may  be  preserved  in  name, 
but  will  be  deatroyed  in  its  eaaential  value, 
and  become  nothing  but  the  machinery 
through  which  tlie  court  exercises  the  func- 
tiona  ot  a  jury  without  ita  responsibility. 
2  "It  ia  insisted  with  much  ingenuity  that 
g  in  this  eaae  there  was  no  disputed  fact  for 
■  the  Jnry  to  paaa  upon,  aad'Uiat  the  only 
Uaue  in  the  case  being  one  of  law,  it  was 
proper  for  the  court  to  dispose  of  it.  If 
thia  were  so,  the  instruction  of  the  court 
might  be  sustained,  provided  the  undisputed 
(acta  neceaaary  to  sustain  the  verdict  had 
been  submitted  to  the  jury." 

A  coae  much  in  point  ia  Hodgea  v.  Eaaton, 
lOe  U.  S.  408,  27  L.  ed.  169,  1  Sup.  CL  Rep. 
807,  decided  in  1832.  It  was  an  action 
in  trover,  wherein  the  aliegationa  of  the 
complaint  were  all  put  in  issue  by  the 
answer.  On  a  trial  by  jury  in  the  circuit 
court  a  apeotal  verdict  was  returned  con- 
siating  of  responses  to  interrogatories  ape- 
eially  propounded  by  the  cour^  but  not 
embracing  all  the  isauea  presented  by  the 
pleadinga.  Following  the  reception  of  the 
verdict  the  plaintiffs  moved  for  judgment 
In  tliefT  favor,  and  the  defendants  for  a 
■WW  trial  on  tha  ground  that  thn  rerdlot 


did  not  dispose  of  all  the  issues.  After 
hearing  these  motions  the  court  refused  to- 
grant  a  new  trial,  and  gave  judgrnent  for 
the  plaintiffs  on  "the  apecial  verdict  of  the 
jury,  and  facts  conceded  or  not  disputed 
upon  the  trial."  When  the  case  came  her» 
the  defendants  complained  that  their  con- 
stitutional right  to  a  trial  by  jury  had  been 
violated,  and  the  plaintiffs  insisted  tijat 
the  circuit  court  had  bat  conformed  to  thft 
local  pioctioe  sanctioned  by  numerous  de- 
cisiona  of  the  supreme  court  of  the  atate- 
where  the  circuit  court  waa  held,  and  that 
it  therefore  ahould  be  presumed,  nothin|f 
appearing  to  the  contrary,  that  the  special 
verdict  and  the  facta  conceded  or  not  dia- 
puted  upon  the  trial  disposed  of  all  th» 
issues  presented  by  the  pleadings  and  jaati> 
fled  the  action  of  the  oircuit  courL  Re- 
sponding to  theae  contentions  this  court, 
said,  speaking  through  Mr.  Justice  Harlan: 
"It  is  not  necessary,  in  this  opinion,  to- 
enter  upon  an  examination  of  those  da- 
ciaiona,  or  to  consider  how  far  the  locat 
law  eontrola  in  determining  either  the  essen- 
tial requisites  of  a  special  verdict  in  the 
courta  of  the  United  States,  or  the  con- 
ditions under  which  »  judgment  will  bag 
■presumed  to  have  been  supported  by  facta* 
otiier  than  those  set  out  in  a  special  vefdiet. 
The  difficulty  we  hare  arises  from  other 
conaiderations.  The  record  discloses  that 
the  jury  determined  a  part  of  the  facta* 
while  other  facts,  upon  which  the  final 
judgment  was  rested,  were  found  by  ths 
court  to  bava  been  conceded  or  not  dis- 
puted. ,  .  ,  We  then  have  a  cose  at  law, 
which  the  jury  were  sworn  to  try,  deter- 
mined, as  to  certain  material  facts,  by  the 
court  alone,  without  a  waiver  of  jury  trial 
•s  to  sueh  facts.  It  was  the  province  of 
the  jury  to  paaa  upon  the  isauea  of  fact, 
and  tlis  right  of  the 'defendanta  to  have 
this  done  waa  aecured  by  the  Conatitution 
of  the  United  States.  They  might  bavs 
waived  that  right,  but  it  could  not  lie  talten 
away  by  the  court.  Upon  the  trial,  if  all 
the  facta  essential  to  a  recovery  were  undis- 
puted, or  if  they  so  conciusively  established 
the  cause  ot  action  as  to  have  authorized 
the  withdrawal  of  the  case  altogether  from 
the  jury,  by  a  peremptory  instruction  to 
find  for  plaintiffs,  it  would  still  have  been 
necessary  that  the  jury  make  its  verdict, 
albeit  in  conformity  with  the  order  of  the 
court  The  court  could  not,  consistently 
with  the  constitutional  right  of  trial  by 
jury,  submit  a  part  of  the  facts  to  the  jury, 
and,  itself,  determine  the  remainder  with- 
out a  waiver  by  the  defendanta  of  a  verdict 
by  the  jury.  ...  It  has  been  often  said 
by  this  court  that  the  trial  by  jury  is  a 
fundamental  guaranty  of  the  rights  and. 
liberties  of  the  paopls.    Consequently,  every 
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leasonKbTe  presmnption  should  be  indulged 
against  iU  waiver.  For  these  Teaaoni  the 
judgment  below  niust  be  rerersed." 

Even  more  in  point  is  Baylis  t.  Tmvel- 
Istb'  Ins.  Co.  113  U.  8.  316,  28  L.  ed.  989, 
a  Sup.  Ct.  Rep.  494,  decided  in  1S8S.  It 
was  an  action  on  a  po]i<y  ot  accident  in- 
■Drance,  and  on  the  trial  befors  a  jury  in 
the  cirmit  court  tlie  parties  differed  aj 
to  whether  the  plaintiff's  evidence  was  suffl- 
eient  to  sustain  a  verdict  in  her  favor,  no 

§  evidence  being  presented  bj  the  defendant. 
The  court  directed  a  verdict  for  the  plain- 
■  tiff,  subject  to'its  opinion  on  the  sufficiency 
of  the  evidence,  and  the  jvrj  coutormed  to 
that  direction.  On  further  consideration, 
and  construing  the  evidence  In  a  manner 
deemed  most  favorable  to  the  plaintiff,  the 
court  ruled  that  it  was  insnOIcient,  because 
admitting  of  but  one  conclusion;  uamelr, 
that  the  insured's  death  resulted  from  a 
cause  not  covered  by  the  policy.  Judgment 
was  then  given  for  the  defendant  notwitb- 
irtanding  the  verdict,  and  the  plaintiff 
brought  the  case  here.  The  judgment  was 
reversed,  with  directions  to  grant  a  new 
trial,  for  reasons  stated  by  Mr.  Justice 
Matthews  as  follows: 

"If,  after  the  plaintiff's  case  had  been 
closed,  the  court  had  directed  a  verdict 
for  the  defendant  on  the  ground  that  the 
evidence,  with  all  inferences  that  the  jury 
could  justifiably  draw  from  it,  was  InsuSl- 
elent  to  support  a  verdict  tor  the  plaintiff, 
so  that  such  a  verdict,  if  returned,  must 
be  set  aside,  it  would  have  followed  a  prac- 
tice sanctioned  by  repeated  decisions  of  this 
court.  Randall  t.  Baltimore  &  O.  R.  Co. 
100  U.  S.  478,  27  I.,  ed.  1003,  S  Sup.  Ct. 
Rep.  3S2,  and  eases  there  cited.  And,  in 
that  event,  the  plaintiff,  having  duly  «• 
eepted  to  tlie  ruling  in  a  bill  of  exceptions, 
setting  out  all  the  evidence,  upon  a  writ 
of  error,  would  have  been  entitled  to  the 
Judgroent  of  this  court,  whether,  as  a  mat- 
ter  of   law,   the   ruling   against   hbn   was 


"Or  if.  In  the  present  case,  a  verdict  hav- 
ing been  taken  for  the  plaintiff  by  direction 
of  the  court,  subject  to  its  opinion  whether 
the  evidence  was  sufficient  to  sustain  it, 
the  court  bad  subsequently  granted  a  mo- 
tion on  behalf  of  the  defendant  for  a  new 
trial,  and  set  aside  the  verdict,  on  the 
ground  of  the  insufficiency  of  the  evidence, 
it  would  hsve  followed  a  common  practice, 
in  respect  to  which  error  could  not  have 
been  alleged,  or  it  might,  with  propriety, 
have  reserved  the  qnesUon,  what  judgment 
should  be  rendered,  and  In  favor  of  what 
party,  upon  an  agreed  statement  of  facts, 
and  afterwards  rendered  judgment  npon 
^Iti  conclusions  of  law.  But,  without  a 
f mlver  oftka  right  tf  ttitd  bf  Jury,  by 


consent  of  parties,  the  aourt  errs'  if  it  sub- 
stitutes itself  for  the  jury,  and,  passing 
upon  tbe  effect  of  the  evidence,  finds  tha 
facts  Involved  In  tha  issue  and  renders 
judgment  thereon. 

"This  is  what  was  done  in  the  present 
case.  It  may  be  that  the  conclusions  of 
fact  reached  and  stated  by  the  court  are 
correct,  and,  when  properly  ascertained, 
that  tbey  require  such  a  judgment  as  was 
rendered.  Tiiat  Is  a  question  not  before 
us.  Tbe  plaintiff  in  error  complains  that 
he  was  entitled  to  have  tha  evidence  sub- 
mitted to  tbe  jury,  and  to  the  benefit  ot 
such  conclusions  of  fact  as  it  might  justi- 
fiably hava  drawn, — a  right  be  demanded 
and  did  not  waive ;  and  that  he  baa  been 
deprived  of  it  by  the  act  of  the  court  in 
entering  a  judgment  against  him  on  its  own 
view  of  the  evidence,  witliout  the  inter- 
vention of  a  jury.  In  this  particular,  wa 
thinic  error  has  been  well  assigned. 

"Tbe  right  of  trial  by  jory  in  tha  eourts 
ot  tbe  United  States  ia  expressly  secured 
by  tbe  7th  article  ot  Amendment  to  tha 
donstitution,  and  Congress  has,  by  statute, 
provided  for  the  trial  of  issues  of  fact  in 
civil  cases  by  the  court  without  tbe  inter- 
vention of  a  jury,  only  when  the  parties 
waive  their  right  to  a  jury  by  a  stipula- 
tion in  writing.  Rev.  Stat,  gg  048,  S4B, 
U.  S.  Comp.  SUt.  1001,  p.  626. 

"This  constitutional  right  this  sonrt  has 
always  guarded  with  jealousy.  Doe  ex  dem. 
Elmore  v.  Grymes,  1  Pet  469,  7  L.  ed.  224; 
D'Wolf  T.  Rabaud,  1  Pet  476,  7  L.  ed.  227; 
Castle  ▼.  Bullard,  23  How.  172,  16  L.  ed. 
424;  Hodges  ▼.  £aston,  100  U.  8.  408,  27 
L,  ed.  IflO,  1  Sup.  Ct.  Rep.  807," 

In  principle,  these  cases  are  decisive  of 
the  question  arising  on  the  motion  for 
judgment  on  Um  evidence  notwithstanding 
the  verdict  They  show  that  It  is  tha 
province  of  tbe  jury  to  hear  the  evidence 
and  by  their  verdict  to  settle  the  issues 
of  fact,  DO  matter  what  the  state  ot  the 
evidence;  and  that  while  it  is  tbe  province 
ot  the  court  to  aid  the  jury  in  the  right 
discharge  of  their  duty,  even  to  the  extent- 
of  directing  their  verdict  where  the  insufB-g 
ciency*or  conclusive  character  of  the  evi-* 
dence  warrants  such  a  direction,  the  court 
cannot  dispense  with  a  verdict,  or  disre- 
gard one  when  given,  and  Itself  pass  on  tbe 
issues  of  fact  In  otiier  words,  the  eonstitn- 
tionsl  guaranty  aperatei  to  require  that 
the  issues  b«  settled  by  the  verdict  of  a 
jury,  unless  tha  right  thereto  be  waived. 
It  is  not  a  question  of  whether  the  facts 
are  difficult  or  easy  of  ascertainment,  but 
of  the  tribunal  charged  with  their  ascer- 
tainment; and  this,  we  have  seen,  consists 
of  the  court  and  jury,  nnlsas  tiieia  be  a 
waiver  ot  tbe  latter. 
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Bnt  the  miggEBtion  is  made  that  Bufficient 
wsirant  for  setting  aside  the  verdict  and 
rendering  judgment  on  the  evidence  with- 
out a  new  trial  is  to  be  found  in  the  rulei 
of  the  eoniTnon  law  in  respect  of  demurren 
ta  evidence  and  Donsuita.  It  therefore  wilt 
ba  well  to  see  what  those  rules  were  and 
vhethcr  they  support  the  suggestion. 

The  leading  English  cases  dealing  with 
demurrers  to  evidence  as  employed  at  com- 
mon law  are  Middletoa  v.  Baker,  Cto.  Elii. 
pt  2,  p.  752;  Wright  v.  Pindar,  Aleyn,  16, 
Style,  34,  and  GibsoD  v.  Hunl«r,  2  H.  Bl. 
1S7,  205.  The  ta«t,  which  adhered  to  the 
principle  ot  the  other  two,  wa^  mueh  con- 
sidered in  the  House  of  Lords,  snd  the 
opinion  delivered  by  Lord  Chief  Justice 
X^re,  who  spoke  for  ail  the  Judges,  was  to 
the  foilowing  effect:  (a)  A  demurrer  to 
the  evidence  is  a  proeeeding  wberaby  the 
court,  whose  province  it  fa  to  answer  all 
questions  of  law,  is  called  upon  to  dectan 
what  the  law  is  "upon  the  facts  shewn  In 
evidence,"  and,  "In  the  nature  of  tbe  thing, 
the  question  of  law  to  arise  out  of  the  fa«t 
cannot  arise  until  the  fact  is  aseerti^oed." 
<h)  Such  a  demurrer  is  permlsatble  only 
vhen  proposed  by  one  party,  joined  in  by 
ibt  other,  and  allowed  by  the  oourt  It 
must  contain  an  express  and  distinct  ad- 
mission by  the  demurrant  of  every  fact 
which  the  evidence  of  bis  adversary  con- 
duces to  prove,  else  he  cannot  insist  that 
§the  latter  join  in  the  demurrer;  and  the 
admission,  to  be  effective  to  that  end,  must 
•  be  of  the  fact8,"and  not  merely  the  evidence 
from  which  their  existence  is  inferable. 
(o)  When  the  matter  of  fact  is  so  ascer- 
tained and  shown  in  the  demurrer,  the  case 
is  deemed  ripe  for  judgment  in  matter  of 
law,  and  the  jnry  property  may  be  dis- 
charged from  giving  a  verdict. 

This  statement  of  tbe  true  offlc«  and  use 
of  a  demurrer  to  evidence  was  both  ac- 
cepted and  applied  by  this  court  in  Fowie 
▼.  Alexandria,  11  Wheat.  320,  S  L.  ed.  4B4, 
decided  in  1826.  There  the  court  below  had 
•ustained  such  a  demurrer,  which  merely 
set  forth  and  admitted  the  evidence  as 
introduced  at  tbe  trial,  as  well  tbe  testi- 
mony of  witnesses  as  written  documents. 
We  ewerpt  the  following  from  the  opinion, 
which  was  by  Mr.  Justice  Story: 

There  Is  no  joinder  In  demurrer  on  the 
reaord,  which  is  probably  a  mere  defect 
In  the  transcript,  aa  the  court  proceeded 
to  give  judgment  upon  the  demurrer  in 
favor  of  the  defendants.  Without  a  joinder 
In  demurrer,  no  such  Jndgmmt  could  be 
property  entered;  and  such  Joinder  ought 
not  to  have  been  required  or  permitted 
vhlla  there  was  any  matter  of  fact  in  con- 
tMnny  between  the  partiea.    .    .    .    The 


true  and  proper  object  of  such  a  demurrer 
Is  to  refer  to  tbe  court  tbe  law  arising  from 
facts.  It  suppose*,  therefore,  the  facts  to 
be  already  admitted  and  ascertained,  and 
that  nothing  remains  but  for  the  court  to 
apply  the  law  to  those  facts.  .  .  .  In- 
deed, the  ease  made  for  a  demurrer  to  evi- 
dence is,  in  many  respects,  tike  a  special 
verdict.  It  Is  to  state  facts,  and  not  merely 
testimony  which  may  conduce  to  prove 
them.  It  Is  to  admit  whatever  the  jury 
may  reasonably  infer  from  the  evidence, 
and  not  merely  the  circumetaneei  which 
form  a  ground  of  presumption. 
Upon  examination  ot  the  case  at  bar,  it 
will  l»e  at  once  perceived  that  the  demurrer 
to  evidence,  tried  by  the  principles  already 
stated,  Is  fatally  defective.  The  defendants 
bave  demurred,  not  to  facts,  but  to  evidenceS 
of  tacts;  not  to'posiUve  admissions,  trat> 
to  mere  circumstances  of  presumption  in- 
troduced on  tbe  otttCT  side." 

And  that  this  was  not  a  new  doctrine 
In  this  court  Is  shown  In  Toung  v.  Black, 
7  Oraneh,  S6S,  66S,  3  L.  ed.  440,  441,  de- 
cided thirteen  years  before,  where,  in  declin- 
ing to  disturb  ttie  action  ot  the  court  below 
in  refusing  to  compel  a  joinder  in  a  de- 
murrer to  the  evidence.  It  was  said:  The 
party  demurring  is  bound  to  admit  as  true, 
not  only  all  the  facts  proved  by  the  evi- 
dence introduced  by  the  other  party,  hut 
also  all  tbe  facts  which  that  evidence  legal- 
ly may  conduoe  to  prove.  It  follows  that 
it  [tbe  demurrer]  ought  never  to  be  ad- 
mitted where  tbe  party  demurring  refuses 
to  admit  the  facts  which  the  other  side 
attempts  to  prove;  and  It  would  be  as  little 
justiflable  where  he  offers  contradictory 
evidence,  or  attempts  to  establish  incon- 
sistent proposltiona" 

True,  in  Bank  of  United  States  v.  Smith, 
11  Wheat.  171,  6  L.  ed.  443,  and  Colnm- 
bian  Ins.  Co.  v.  Catlett,  12  Wheat  383,  SSff, 
fl  L.  ed.  064,  867,  the  rule  that  the  demurrer 
should  set  forth  the  facts  rather  than  the 
evidence  from  which  they  are  inferable  was 
not  strictly  enforced,  liut  in  each  of  those 
cases  the  opposite  party  voluntarily  joinedf 
in  tbe  demurrer,  thereby  consenting  that 
tbe  case  be  withdrawn  from  the  jury  and 
submitted  to  the  court  on  the  erldence  em- 
bodied in  the  demurrer;  so,  they  are  with- 
out bearing  here,  save  as  the  opinions  con- 
tain some  observations  making  strongly 
for  the  views  expressed  in  Fowle  v.  Alex- 
andria. Thus,  in  Bank  of  United  States 
T.  Smith,  the  demurrer  was  critleiECd  a* 

tin  Bank  of  United  States  t.  Smith  the 
joinder  is  shown  in  tbe  record,  although  not 
mentioned  in  the  opinion.  It  also  is  shown 
is  the  report  of  tbe  decision  of  the  lower 
court.    8  Cranch,  C.  C.  319,  Fed.  Cas.  Ho. 
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mbctitntiog  the  eonrt  in  the  place  of  the 
Jury,  whieb,  while  true  of  the  demurrer 
there,  would  not  be  true  of  one  rightly 
dnited  and  allowed;  i^nd  in  Columbian  Ine. 
^  Co.  T,  Catlett,  it  wai  said :  "The  ptaiotiS 
ft  wai  not  bound  to  hAve  joined  In  the  demur- 

•  rer  without  the  defenduit'e*  having  dii- 
tinetly  admitted,  upon  the  record,  every 
fact  whid)  the  evidence  introduced  on  liii 
behalf  conduced  to  prove;  and  that  when 
the  joinder  wai  made  without  insiBtiug  on 
thia  preliminary,  the  court  ii  at  liberty  to 
draw  the  same  inferences  in  favor  of  the 
plaiutiS  which  the  jnry  might  have  drawn." 

Pawling  V.  United  SUtee,  4  Cranch,  219, 
£  L.  ed.  SOI,  and  Chinoweth  v.  Haskell, 
S  Pet.  02,  7  L.  ed.  614,  are  also  cases  in 
which,  u  abowD  by  the  record,  there  was 
a  voluntary  joinder  in  the  demurrer.  In 
the  former  the  record,  after  setting  forth 
the  demnrrer,  shows  this  order:  "Where- 
fore let  the  jury  aforeaald  be  discharged 
by  the  ooart  here,  by  the  assent  of  the 
partiee,  from  giving  any  verdict." 

The  dootHne  stated  in  Gibson  v.  Hunter, 
and  Teeognized  by  this  court  In  Young  ▼. 
Black  and  Fowle  v.  Alexandria,  has  been 
applied  not  only  in  the  lower  Federal  oourti, 
but  In  several  of  the  etattf  eouHa.  Flckd 
V.  Isgrigg,  10  Bias.  230,  8  Fed.  flTB;  John- 
Bon  V.  United  States,  0  Mason,  485,  Fed. 
Cas.  No.  7,410;  Miller  v.  Baltimore  k  O. 
R.  Co.  1  Ohio  L.  J.  27e,  Fed.  Cas.  No.  0,000; 
Patty  V.  Edelin,  1  Cranch,  C.  C.  00,  Fed. 
Cas.  No.  10,840;  Copeland  v.  New  England 
Ina.  Co.  22  Pick.  136;  Golden  v.  Enowles, 
120  Mass.  330;  Dormady  v.  SUte  Bank, 
S  111.  236;  Ware  v.  UcQuUIan,  M  Miss. 
703;  Ingram  v,  Jacksonville  Street  R.  Co. 
43  Flo.  324,  30  So.  800;  Base  v.  Rubles, 
78  Vt.  306,  401,  fi7  Atl.  OSS;  Chapiie  v. 
Bane,  1  Bibb,  612;  Sawyer  r.  Fitta,  2  Port 
(Ala.)  0. 

At  common  law,  if,  on  a  demurrer  to  the 
evidence,  judgment  was  given  for  one  party 
when  it  should  have  been  for  the  other,  the 
error  was  corrected  in  the  appellate  tribn* 
nal  by  directing  the  proper  judgment,  and 
this  because  the  error  was  confined  to  the 
judgment,  and  did  not  reach  the  facts  as 
ascertained  and  shown  in  the  demurrer. 
Bnt  when  the  reversal  waa  for  error  in 
allowing  the  demurrer,  the  latter  necM- 
sarily  went  for  naught,  and,  as  there  re- 
mained no  ascertained  facta  on  which  to 
g  base  a  judgment,  a  new  trial  was  deemed 

*  essential.  Thus,  in*Gibson  v.  Hunter,  supra, 
one  of  the  questions  was  whether,  ccmalder- 
ing  the  state  of  the  evidenoe  and  the  admis- 
sions in  the  demurrer,  the  plaintiff  was 
obliged  to  join  In  It.  The  Question  was  re- 
solW  In  the  negative;  and,  as  this  elim- 
inated the  demurrer  on  which  judgment 
had  been  given  in  the  eonrt  of  Bung's  bench, 


the  judgment  of  reversal  waa  accompanied 
by  a  diieetioo  for  a  new  trial.  And  in 
Fowle  V.  Alexandria,  supra,  where  f^U 
court  ruled  that  the  demurrer  ought  not  to 
have  been  allowed,  the  judgment  rendered 
thereon  was  reversed  with  a  like  direction. 
So,  in  the  present  case,  when  the  verdict 
was  set  aside,  there  remained  no  asoer- 
taiaed  facts  on  which  a  judgment  might  be 
rested,   and  that  made   a  new  trial   neces- 

Enough  has  been  said  to  make  it  plain, 
as  we  think,  that  there  was  nothing  in  tha 
nature  or  operation  of  the  demurrer  U» 
evidence  at  common  law  which  baa  any 
tenden^  to  show  that  issues  of  fact  tried 
by  a  juiy  coold  be  re-examined  otherwise 
than  on  a  new  trial. 

We  come,  then,  to  the  other  branidi  of 
the  suggestion.  A  nonsuit  at  eommon  law 
was  a  dismissal  of  the  plalntlfTs  aetloB 
without  an  adjudication,  other  than  th* 
Imposition  of  eosts,  and  oonatituted  no  bar 
to  another  action  tor  the  same  cause.  Orig- 
inally granted  when  the  plaintiff  made 
default  when  his  presence  was  required, 
or  otherwise  failed  to  proceed  in  due  conrse. 
It  came  to  be  implied  on  the  trial  when, 
although  actually  present,  he  chose,  iu  view 
of  the  state  of  his  evidence,  not  to  risk  an 
adverse  verdict.  But  unless  he  assented 
to  being  nonsuited  on  the  evidence,  it  waa 
eesential  that  a  verdict  be  taken,  even  al>  . 
though  it  was  certain  to  be  against  him. 
In  other  words,  such  a  nonsuit  was  always 
voluntary,  and  never  compulsory.  Mr. 
Starkie  say*  of  this  proceeding:  Th* 
doctrine  of  nonsuits  is  founded  on  the 
ancient  practice,  according  to  which  the 
plaintiff  was  bound  by  himself  or  his  at- 
tomey  to  appear  at  the  trial,  proaecntag 
his  suit,  and  hear  the'verdict;  and  in  case,* 
after  being  called,  he  made  default,  he  waa 
decreed  to  have  abandoned  bis  suit,  and  waa 
nonsuited.  This  ancient  practice  has  long 
been  used  as  the  medium  by  which  tba 
court  intimates  an  opinion  that  the  plain- 
tiff has  not  made  out  a  sufficient  ease  for 
the  consideration  of  the  jury.  The  plain- 
tiff is  therefore  formally  called,  although 
by  tdmself  or  his  counsel  be  has  actually 
appeared  in  court.  In  conformity,  however, 
with  the  old  practice,  being  called,  he  may, 
if  he  choose,  appear,  and  if  he  do,  the  ease 
must  go  to  the  jury."  Starkie,  Ev.  4th 
London  ed.  808.  In  the  course  of  a  similar 
statement,  Mr.  Tidd  says:  "The  plaintiff 
in  no  case  Is  compellable  to  be  nonsuited^ 
and  therefore,  if  he  insist  upon  the  matter 
being  left  to  the  jury,  they  must  give  In 
their  verdict,  which  is  general  or  special." 
2  Tidd,  Pr.  1807  ed.  796.  Mr.  Ully  de- 
scribes the  ofBce  and  nature  of  the  proeeed- 
iAg  M  follows:     "Nonsuit  la  when  a  mas 
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brings  a  personal  action,  and  doth 
prosecute  it  vith  effect,  or  elae  upon  the 
tri&l  refuses  to  stand  a  verdict;  then  he 
tecomes  nonsuited,  which  ia  recorded  bj 
-the  court,  and  the  defendant  recoveri  hii 
-eoBta  against  him."  "The  court  cannot  cooi' 
pel  th«  plaintiff  to  appear  and  stand  a 
verdict;  but  if  the  plaintiff  appears,  or  bEs 
counsel  or  attorney  appear*  tor  him,  hd 
«uinot  be  afterwards  nonsuit,  but  the  jury 
must  deliver  in  their  verdict."  S  Lil.  Beg. 
1719  ed.  230,  231.  And  Mr.  Chitty  says: 
"A  nonsuit  must  always  be  voluntaty,  i,  e., 
t>y  the  plaintiff's  counsel  submitting  to  the 
■ame  or  not  appearing,  and  in  no  ease  cai 
it  be  adverse  or  without  implied  consent.' 
S  ChiHy,  Gen,  Pr.  SIO.  To  the  same  effect 
«re  3  BI.  Com.  378,  377;  Dewar  v.  Purday, 
S  Ad.  A  El.  166,  170,  4  Nev.  k  U.  633,  1 
Hurlst.  t  W.  2E7,  4  L.  J.  K.  B.  N.  S.  164; 
Coraar  t.  Reed,  El  L.  J.  Q.  B,  N.  S.  18; 
Stancliffe  v.  Clarke,  21  L.  J.  Eich.  N.  S. 
128,  18  Jur.  430;  Mincliin  v.  Clement,  1 
Bam.  t  Aid.  262.  In  the  laat  case  the 
court,  on  ruling  that  a  verdict  theretofore 
^ven  for  the  plaintiff  could  not  be  aua- 
tained,  was  requested  to  order  a  nonsuit 
3 instead  of  a  new  trial;  but  tb«  requeat 
Vwaa  denied.  Lord  ^Uenborough,  Ch.  J.,  ob- 
■erving;  "It  is  in  the  plaintiff's  opUon  to  be 
nonsuited  or  not." 

The  question  whether  a  compulsory  non- 
mit  could  be  ordered  on  the  evidence  was 
presented  to  this  court  in  1828  in  Doe  ex 
dem.  Elmore  v.  Orymes,  1  Pet.  460,  7  L. 
«d.  224,  a  case  in  wliich  the  ctrnilt  conrt, 
-coneelring  that  the  plaintiff's  evideaca  was 
insulScient  to  sustain  a  verdict  in  his  favor, 
bad  nonsuited  him  without  his  assent. 
Speaking  for  all  the  members  of  this  court 
tut  one.  Chief  Justice  Marshall  disposed 
flf  the  question  by  saying:  "The  circuit 
«aurt  tiad  no  authority  to  order  a  peremp- 
tory nonsuit,  against  the  will  of  the  plain- 
tiff. He  had  a  right  by  law  to  a  trial  by 
*  jury,  and  to  have  had  the  case  submitted 
-to  them.  He  might  agree  to  a  nonsuit; 
but  if  he  did  not  so  choose,  the  court  could 
sot  compel  him  to  submit  to  it."  The  de- 
«ision  in  that  case  was  approred  and  re- 
«fllnn«d  in  IVWolf  v.  Rabaud,  1  Pet  476, 
497,  7  L.  ed.  227,  £38;  Crane  v.  Morris,  « 
Pet  098,  809,  8  L.  ed.  fil4,  fil8,  wher«  Mr. 
Justice  Story  said  the  point  was  not  longer 
"open  for  controversy;"  Sllsby  y.  Foote, 
14  How.  21S,  222,  14  L.  ed.  394,  396,  and 
-Castle  V.  Bullard,  23  How.  172,  IBS,  16 
L.  ed.  424,  427. 

It  being  thus  certain  that  the  common- 
law  rules  in  reEpect  of  nonsuits  recognized 
that  the  plaintiff  had  a  right  to  have  the 
verdict  of  the  jury  taken,  which  he  could 
vain  or  aaiat,  ftt  Us  option.  It  follows 


that  those  rules  give  no  support  to  the  sug- 
gestion before  mentioned. 

In  what  has  been  said  w«  would  not  ba 
understood  as  implying  that  a  motion  foi 
a  compulsory  nonsuit  and  a  demurrer  to 
the  evidence  are  equivalents  of  a  request 
for  a  directed  verdict,  for  while  tbey  ar* 
sometimes  spoken  of  as  analogous  to  It, 
this  only  means  that  for  the  purpose  of 
each  the  evidence  must  b«  taken  most 
strongly  In  favor  of  the  opposite  party. 
In  other  respects  they  are  essentially  un- 
like, A  motion  for  a  compulsory  nonsuit 
looks  to  an  arrest  of  the  trial  and  a  dis- 
missal of  the  cauae,  leaving  the  mer!ts| 
undetermined  and  the  plaintiff  free  *  to* 
sue  again,  while  a  request  for  a  directed 
verdict  looks  to  a  completion  of  the  trial 
and  an  adjudication  of  the  merits  through 
the  accustomed  co-operation  of  the  court 
and  jury.  Full  recognition  of  this,  as  also 
of  its  bearing  here,  is  found  In  Oscanyan 
V.  Winchester  Repeating  Arms  Co.  103  U, 
S.  261,  284,  26  h.  ed.  S39,  541,  where  it 
is  said:  "The  difference  fn  the  two  modes 
i*  t-atber  a  matter  of  form  than  of  snb- 
atance,  ewixpt  in  the  case  of  a  nonauit  m 
neu  action  maj/  be  brought,  loAereoj  in  (As 
oate  of  a  verdict  the  action  ia  ended,  unl««« 
a  new  trial  bo  granted,  either  upon  motion 
or  upon  apptaL" 

Equally  pronounced  is  the  difference  be- 
tween a  demurrer  to  the  evidence  and  a 
request  for  a  directed  verdict;  tor  if  oa 
such  a  demurrer,  properly  joined  in  and 
allowed,  judgment  is  not  given  for  the  de- 
murrant, it  is  necessarily  given  for  his 
opponent,  while  it  a  requMt  for  a  directed 
verdict  is  denied,  the  party  making  tbft 
request  may  yet  receive  the  jury's  verdict 
and  a  judgment  thereon.  And  when  a 
judgment  on  a  demurrer  to  the  evidence  is 
reversed  because  given  for  the  wrong  party, 
the  error  ia  corrected  by  ordering  a  judg- 
ment for  the  other  party,  whereas  when  a 
judgment  is  rerveraed  tor  error  In  granting 
or  refusing  a  request  to  direct  a  verdlA, 
judgment  is  not  ordered  for  either  party, 
but  a  new  trial  is  awarded.  This  was  so 
at  common  law,  and  tt  has  been  Uie  uniform 
course  of  action  in  this  court  from  the  be- 
ginning. These  distinctions  are  so  substan- 
tial as  to  show  that  the  suggested  analogy 
is  far  from  complete. 

We  come  now  to  two  decisions  in  this 
court  which,  although  not  Involving  the 
real  question  here,  namely,  the  power  of  • 
Federal  court  to  re-examine,  otherwise  than 
according  to  the  rules  of  tjie  common  law, 
issues  of  fact  which  have  been  determined 
by  the  verdict  of  a  jury,  yet  have  such  an 
indirect  becring  thereon  that  th^  ought 
not  to  be  passed  onnotioed. 

lu    Central    Tranap.    Cu.   t.   Pnltanan'a 
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e  P«Uee  Car  Co.  139  U.  B.  24,  38,  3S  L.  ed. 
g  S6,  SO,  11  Sup.  Ct.  Rep.  478,  a  case  coming 

*  here  from  th«  eastern 'diHtriot  of  Pennsyl- 
TUiia,  it  appeared  that  on  a  trial  to  tbe 
circuit  court  and  a  jury  the  court,  follow- 
ing a  statute  of  the  state,  had  entered  a 
eompulBor;  nonsuit  which,  according  to 
the  state  law,  temtSnated  that  suit,  but 
wai  not  an  adjudication  of  the  merits,  or 
a  bar  to  another  auit  on  the  same  cause 
of  action.  This  court,  deeming-  it  import- 
ant to  notice  the  qnestiOQ  of  its  own  juris- 
diction, proceeded  to  inquire  whether  auch 
a  Judgment  was  subject  to  review  on  writ 
of  error,  and  in  the  course  of  the  inquir; 
ecpreaaed  the  opinion  that  the  state  stat- 
ute established  a  practice  or  mode  of  pro- 
cedure which  the  conformity  provisions  of 
the  Federal  statutes  required  the  cir^ruit 
court  to  follow.  But  it  was  stated  that 
the  question  was  "not  mentioned  by  coun- 
sel in  argument,"  and,  as  the  opinion  con- 
tains no  reference  to  the  right  of  trial  b; 
jury  or  to  the  7th  Amendment,  it  well  may 
be  that  the  bearing  of  the  latter  on  the 
applicability  of  the  state  statute  to  the 
trial  in  the  circuit  court  was  not  actually 
considered. 

The  other  case  la  Coughran  t.  Bigelon, 
IM  U.  S.  301,  41  L.  ed.  442,  17  Sup.  Ct. 
Rep.  117,  which  originated  in  a  territorial 
eourt,  where  the  7th  Amendment  was  ap- 
plicable. On  a  trial  by  jury  a  compulsory 
nonsuit  was  entered  according  to  a  local 
statute,  for  an  insufficiency  in  the  plain- 
tiS's  evidence,  without  prejudice  to  his 
right  to  sue  again,  and  when  the  case  came 
here  the  judgment  was  afflnned,  ft  being 
directly  held  that  granting  such  a  nonsuit 
does  not  infringe  the  constitutional  right. 
Of  these  two  cases  it  is  to  he  observed: 
[<!)  Although  they  hold,  one  by  implication 
and  the  other  eipresaly,  that  the  constitu- 
tional right  of  trial  by  jury  is  not  invaded 
by  a  statute  authorising  the  court  to  enter 
a  compulsory  nonsuit  against  a  plaintiff 
for  an  insufficiency  In  his  evidence,  when  he 
is  not  thereby  prevented  from  suing  again 
on  the  same  cause  of  action,  they  neither 
hold  nor  suggest  that,  consistently  with 
^  that  right,  the  eonrt  can  refuse  to  take 
ethe  verdict  of   the  jury,  or  disregard  it 

•  when  talcen.'aod  enter  a  binding  judgment 
on  the  evidence.  {2]  Assuming,  without  so 
deciding,  that  they  should  be  accepted  and 
followed  in  respect  of  the  particular  matter 
to  which  they  are  addressed,  thnt  is,  tbe 
granting  of  an  involuntary  nonsuit  which 
leaves  the  merits  unadjudicated,  they  afford 
no  justification  whatever  for  overruling  or 
departing  from  the  repeated  decisions  of 
this  court,  reaching  back  to  the  beginning 
of  the  lait  century,  wherein  it  uniformly 
haa  been  held  (a)   that  we  must  look  to 
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law  for  a  definition  of  tha 
nature  and  extent  of  tbe  right  of  trial  by 
jury  which  the  Constitution  declares  "shall 
be  preserved;"  (b)  that  the  right  so  pre- 
served is  the  right  to  have  the  issues  of 
fact  presented  by  the  pleadings  tried  by  a. 
jury  of  twelve,  under  the  direction  and 
superintendence  of  the  court;  (c)  that 
Uie  rendition  of  a  verdict  is  of  the  sub- 
stance of  the  right,  because  to  dispense  with 
a  verdict  is  to  eliminate  the  jury,  which  is 
no  less  a  part  of  the  trihunal  charged  with 
the  trial  than  is  the  court;  and  (d)  tliat 
when  the  issues  have  been  so  tried  and  a 
verdict  rendered  they  cannot  be  re-exam- 
ined otherwise  then  on  a  new  trial  granted 
by  the  court  in  which  tbe  first  trial  was 
had,  or  ordered  by  the  appellate  court  for 
some  error  of  law  afFecting  the  verdict. 

Coughran  v.  Bigelow  recognizes  that  this 
is  the  true  conception  of  trial  by  jury, 
for  it  is  there  said,  "if  the  evideuce  be  not 
sufficient  to  warrant  a  recovery,  it  is  the 
duty  of  the  court  to  instruct  the  jury  ac- 
cordingly, and,  if  the  jury  disregard  such 
instruction,  to  set  aside  the  verdict."  Why 
instruct  the  jury  in  such  a  case  if  they 
have  no  office  to  perform!  Why  contem- 
plate that  they  may  not  conform  to  the  in- 
struction if  it  be  immaterial  whether  they 
do  or  not?  And  why  take  their  verdict 
or  hav«  any  concern  about  it  if  none  is  re- 
quired! Ttit  answers  are  given  in  prior 
decisions,  which  hold,  as  before  shown,  that 
in  such  a  case  it  is  essential  "that  then 
jury  make  its  verdict,  albeit  in  confonnityJS 
with  the  order  of  the'court;"  and  that  it* 
there  be  a  verdict,  "the  action  Is  ended, 
unless  a  new  trial  be  granted,  either  upon 
motion  or  upon  appeal." 

Whether  In  a  given  case  there  is  a  right 
to  a  trial  by  jury  is  to  be  determined  by 
an  inspection  of  the  pleadings,  and  not  by 
an  examination  of  the  evidence.  If  the 
pleadings  present  material  issues  of  fact, 
either  party  is  entitled  to  have  them  tried 
to  the  court  and  a  jury,  and  this  is  aa 
true  of  a  second  trial  as  of  the  first. 
Whether  the  evidence  Is  sufficient  to  sus- 
tain a  verdict  for  one  party  or  the  other 
is  quite  another  matter,  and  does  not  affect 
tbe  mode  of  trial,  bnt  only  the  duty  of  tha 
court  in  instructing  the  jury,  and  of  tha 
latter  In  givii^  their  verdict.  Tbe  issues 
to  which  the  jury  must  respond  are  those 
presented  by  the  pleadings,  and  this  wheth- 
er the  evidence  be  disputed  or  undisputed, 
and  whether  it  be  ample  or  meager.  To 
speak,  therefore,  of  the  evidence  as  deter- 
minative of  the  right  to  a  trial  by  jury, 
is  to  confuse  the  test  or  that  right  with 
a  different  test,  applicable  only  in  deter- 
mining whether  a  particular  verdict  ihauld 
b«  dirMt«d. 
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In  the  present  case  certain  vell-deflned 
issues  of  fact  were  presented  by  the  plead- 
ings, which  the  plaintiff,  as  also  the  de- 
fendant, nas  entitled  by  tlis  Constitution 
to  have  tried  to  the  court  and  a  jury. 
Sueb  A  trial  vaa  bad  and  resulted  in  a 
genersJ  verdict  Tcaolving  all  the  iBsues  in 
the  plaintiff's  favor.  That  verdict  operated, 
under  tlie  Constitution,  to  prevent  a  re- 
examination of  the  issues  save  on  a  new 
trial  granted  by  the  trial  court  in  the  eier- 
eise  of  its  discretion,  or  ordered  by  the 
appellate  court  for  error  of  law.  At  the 
trial  the  defendant  requested  that  a  verdict 
in  its  favor  be  directed,  and  bad  the  court 
indieated  its  purpose  to  do  that,  it  would 
have  been  open  to  the  plaintifT,  under  the 
then  prevailing  practice,  to  take  a  volun- 
tary nonsuit,  which  would  have  enabled 
Slier  to  make  a  fuller  and  better  presenta- 
•  tion  of  her  case,  if'the  facts  permitted,  at 
another  trial  in  a  new  suit.  But  the  de- 
fendant's request  being  denied  and  a  verdict 
being  returned  for  the  plaintiff,  she  recov- 
ered a  judgment.  That  judgment  the  circuit 
court  of  appeals  reversed,  and  rightly  so,  be- 
cause  the  defendant's  request,  in  the  state 
of  the  evidence,  ought,  as  matter  of  law, 
to  have  been  granted.  The  reversal  operat- 
ed  to  set  aside  the  verdict  and  to  put  the 
issues  at  large,  ae  they  were  before  it  wa« 
given.  But,  instead  of  ordering  a  new 
trial,  as  was  required  at  common  law,  the 
circuit  court  of  appeals  itself  re-examined 
the  issues,  resolved  them  in  favor  of  the 
defendant,  and  directed  judgment  accord- 
ingly. This,  we  hold,  could  not  be  done  con- 
aistently  with  the  7th  Amendment,  which 
not  only  preserves  the  common-law  right 
of  trial  by  jury,  but  expressly  forbids  that 
issues  of  fact  settled  by  such  a  trial  shall 
be  re-eiamiued  otherwise  than  "according 
to  the  rules  of  the  common  taw." 

To  the  suggestion  that  in  so  holding  we 
are  but  adhering  to  a  mere  rule  of  pro- 
eedare  at  common  law  there  is  a  twofold 
answer:  First,  the  terms  of  the  Amend- 
ment and  the  circumstances  of  its  adoption 
unmistakably  show  that  one  of  its  purposes 
was  to  require  adherence  to  that  rule,  which, 
in  long  years  of  practice,  had  come  to  be 
regarded  as  essential  to  the  full  realiza- 
tion of  the  right  of  trial  by  jury;  and, 
•eeond,  the  right  to  a  new  trial  In  a  case 
such  ss  this,  on  the  vacation  of  a  favorable 
verdict  secured  from  a  jury,  is  a  matter 
of  Bubststice,  and  not  of  mere  form,  for  it 
gives  opportunity,  as  before  indicated,  to 
present  evidence  which  may  not  have  been 
available  or  known  before,  and  also  to 
aipose  any  error  or  untruth  in  tbe  oppos- 
ing evidence.  As  is  said  in  Blackstone's 
Commentaries,  bk.  3,  p.  9B1 :  "A  new  trial 
b  a  rehMring  of  the  cause  befor«  another 


Jur^.    ,    .    .    The  parties  come  better  in- 
formed,  tbe   counsel    better   prepared,    the 

law  is  more  fully  understood,  tbe  judge  iai 
more  master  of  the*Bubject;  and  nothing  ia' 
now  tried  but  the  real  merits  of  the  esM." 
The  judgment  of  the  Circuit  Court  of 
Appeals  is  accordingly  modified  by  eliminat- 
ing the  direction  to  enter  judgment  for  tli« 
defendant  notwithstanding  the  verdict,  and 
by  Bubstituting  a  direction  for  a  new  trial. 

Mr.  Justice  Hnghee,  dissenting; 

I  concur  in  the  decision  of  the  court  v> 
far  as  it  holds  that  the  oirouit  court  of 
apjreals  was  right  in  reversing  the  judg- 
ment; but  I  am  unable  to  agree  with  the 
conclusion  that  the  circuit  court  of  appeals 
was  bound  to  order  a  new  trial,  and  was 
without  power,  under  the  Tth  Amendment, 
to  follow  the  state  practice  in  directing 
tbe  entry  of  the  judgment  to  which,  as  mat- 
ter of  law,  tbe  defendant  was  entitled. 

Tbe  serious  and  far-reaching  consequences 
of  this  decision  are  manifest.  Not  only 
does  it  overturn  the  established  practice  of 
ths  Federal  courts  in  Pennsylvania  in  ap- 
plying, under  tbe  conformity  act,  the  pro- 
visions of  the  state  law,  but  it  erects  an 
impassable  barrier — unless  tbe  Constitu- 
tion be  amended — to  action  by  Congress 
along  the  same  line  for  the  purpose  of 
remedying  the  mischief  of  repeated  triali, 
and  of  thus  diminishing  In  a  highly  im- 
portant degree  the  delays  and  expense  of 
litigation.  It  cannot  be  gainsaid  that  suoh 
a  conclusion  is  not  to  be  reached  unless  the 
constitutional  provision  compels  it.  I  can- 
not  see  that  it  does  compel  it.  On  the  aon> 
trary,  I  submit,  with  the  utmost  respect^ 
that  the  Pennsylvania  practice  adopted  bf 
tbe  circuit  court  of  appeals  is  entirely  ia 
conformity  with  the  7tb  Amendment. 

What,  then,  is  this  easel  It  was  an  W-^ 
tion  upon  a  policy  of  insurance.  It  wasg 
triable  by  jury,  but  the  province  of*tlM* 
jury  was  to  decide  questions  of  fact,  not 
questions  of  law.  This  court  concludes,  aa 
did  the  court  of  appeals,  that  "the  evidence 
did  not  admit  of  a  finding  that  the  policy 
was  in  force  at  tbe  time  ol  the  insured's 
death,"  In  other  words,  after  ths  plaintiff 
had  had  full  opportunity  to  present  her 
case  and  to  show  facts  for  tbe  consideration 
of  the  jury,  and  tbe  case  on  both  sides  bad 
been  closed,  it  appeared  that  there  were  no 
facts  whatever  upon  which  the  jury  would 
be  warranted  in  finding  a  verdict  in  her 
favor.  Hence,  says  this  court,  the  defend- 
ant was  entitled  to  a  direction  of  a  verdict 
in  its  favor,  aa  it  requested.  Had  the  trial 
court  rightly  applied  the  law,  the  caaa 
would  properly  have  ended  in  a  final  Jui^ 
ment  for  the  defendant  But  the  trial  eonrt 
erred  in  the  law,  and  tonssqnently  tbe  jory 
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found  a  verdict  for  tbe  pUiutiS, — not  upon 
facta,  but  without  any  facta  upon  which 
th«j  could  rest  it.  Now  it  ii  aaid  tbat  a 
■tatut«  which  permits  Uie  trial  eouit  or 
the  appellate  court,  after  that  wrongful 
Terdict,  to  correct  the  error,  and  ia  so  doing 
not  only  to  set  aside  the  Terdict,  but  to 
direct  the  entry  of  the  judgment  to  which 
the  defendant  in  law  was  entitled,  is,  as 
affiled  to  a  case  in  the  Federal  court,  con- 
trary to  the  Constitution. 

The  7th  Amendment  provides  that  "no 
fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common 
law."  But  wherein  has  any  matter  of  fact 
tried  by  a  jury  been  re-evaminedT  Con- 
cededly,  there  was  no  fact  to  be  tried  by 
a  jury;  the  ease  as  made  was  barren  ol 
any  such  fact;  and  there  being  none,  there 
has  been  no  re-examination  of  it.  How  oan 
it  be  said  that  the  circuit  court  of  appeals 
has  determined  the  fftcts  or  haa  passed  upon 
issues  of  faott  Whether  there  was  any 
evidence  for  the  jury  was  a  question  of 
law.  The  trial  court,  in  wrongly  deciding 
ft,  did  not  convert  It  into  a  question  of 
fact;  it  wa*  not  altered  by  the  verdict,  but 
remained  the  same  in  its  nature,— a  (jues- 

etion    for   the   determination    of   the   court. 

•That,  it  seems  to  me,  is  the  substance  of 
the  matter,  and  all  else  is  form  and  proce- 
dure. Whether  In  such  a  case,  on  the  error 
being  shown,  a  new  trial  should  be  ordered, 
or  whether  the  litigation  should  be  ended 
by  a  prompt  entry  of  the  judgment  which 
should  have  followed  a  right  decision  in 
the  first  inetanee,  is  a  matter  to  be  gov- 
erned by  the  applicable  rules  of  practice; 
but,  as  I  view  it,  it  Is  not  a  matter  with- 
drawn from  legislative  control  by  the  con- 
stitutional provision  for  trial  by  jury,  which 
is  concerned  with  the  settlement  of  disputes 
of  fact,  and  not  with  the  determination  of 
isgvi  questions,  or  with  the  eonsequencee, 
which  sbould  ensue  when  that  determination 
Is  decisive  of  the  right  of  recovery  on  the 
case  made. 

It  is  well  to  note  what  has  been  ruled 
In  the  third  circuit  upon  this  precise  ques- 
tion. For  the  practice  was  there  deliberate- 
ly adopted  after  careful  consideration.  It 
has  commended  itself  to  the  bench  and  bar 
as  a  salutary  measure,  making  for  the  im- 
provement of  the  administration  of  justice. 
And  it  should  be  obBcrved  that  the  Con- 
■titution  of  the  state  of  Pennsj-Ivania,  where 
the  practice  obtains,  also  provide*  that  the 
right  of  trial  by  jury  shall  remain  inviolate 
(see  Const.  [Pa.]  1T7S;  Declaration  of 
Bights,  11;  1790,  art  S,  1  S;  183S,  arL  9, 
I  0;  1S73,  art.  1,  )  S.)  In  Smith  v.  Jones, 
IM  C.  C.  A.   320,  838,   181   Fed.  819,  823, 


the  aircuit  court  of  appeals  for  that  circuit 
thus  reviewed  the  matter: 

"The  practice  of  entering  judgmeuta  nom^ 
obstante  veredicto  has  long  existed  in  Penn- 
sylvania, and  it  enables  the  case  to  be  con- 
cluded by  a  verdict,  while  the  entry  of 
judgment  thereon  is  made  dependent  on 
the  court's  opinion  on  a  reserved  question- 
of  law.  This  permits  the  judge  to  give  to 
the  decisive  law  question  on  which  a  caaa 
turns  a  more  careful  examination  than  he 
can  do  in  the  stresa  of  trial.  Moreover,  if 
an  appellate  court,  on  review  of  such  judg- 
ment, finds  error,  it  can  reverse  and  direct 
entry  of  judgment  for  the  other  party,  and? 
avoid  a  retrial.  Long*  experience  in  tbiiT 
practice  haa  convinced  the  bar  and  ben'li 
of  the  state  of  its  value  in  conducing  to 
a  more  careful  and  deliberate  con  si  deration 
of  the  law  by  the  trial  judge,  and  to  th* 
avoidance  of  retrials.  The  practicf  in  Penn- 
sylvania is  of  statutory  origin,  a'l  stated  by 
Judge  Acheaon  in  Casey  v.  Fen  nsy  Ivan  ik 
Asphalt  Fav.  Co.  (C.  C.)  '.06  Fed-  748, 
adapted  in  S2  C.  C.  A.  146.  114  Fed-  18B, 
end  the  principles  involve'',  in  its  applies- 
tion  are  set  out  in  Fisher  v.  Scharadiiv 
186  Pa.  668,  40  Atl.  1091,  and  Boyle  v. 
Mahanoy  City,  187  Fa.  1,  40  Atl.  1093, 
Under  the  conformity  act,  this  practic*- 
has  long  ben  followed  in  the  Federal 
courts  in  Fenneylvania,  and  met  with  tli» 
approval  of  this  court  in  Carstsiri  v.  Amer- 
ican Banding  &.  T.  Co.  G4  C.  C.  A.  S9,  11* 
Fed.  449." 

In  the  Caretairs  Case  to  which  the  court 
thus  refers,  decided  over  ten  years  ago,  tha 
action  was  brouglit  in  the  circuit  court  for 
the  eastern  district  of  Pennsylvaoia,  upon 
a  policy  of  fidelity  insurance.  The  defend- 
ant asked  tor  a  binding  instruction.  Tha 
court,  reserving  that  question,  submitted 
the  ease  to  the  jury,  which  found  a  verdict 
for  the  plaintiff.  After  argument,  the  court 
concluded  that  the  defendant  was  right, 
that  there  was  no  case  for  the  Jury,  and 
hence  set  aside  the  verdict  and  directed 
judgment  for  the  defendant  upon  the  point 
reserved.  112  Fed.  620.  The  court  of  ap- 
peals sustained  this  action  of  the  circuit 
court  (118  Fed.  44B),  Circuit  Judge  Gray 
delivering  the  opinion.  There  was,  however, 
a  dissent  by  Circuit  Judge  Aeheson,  who 
thought  the  mode  of  procedure  was  an  on- 
warrantable  departure  from  the  constitn- 
lional  provision.  Id.  p.  46.'i.  This  called 
forth  a  concurring  .opinion  from  Circuit 
Judge  Dallas,  who  said   [id.  pp.  458,  497): 

"The  judgment  here  complained  of  was 
entered  upon  a  point  which  the  learned 
trial  judge  reserved  in  these  words:  T_ 
reserve  the  question  whether  there  is  anyl 
'evidence    to   m    to   the    jurv    in    sunnart  of* 
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was  a  good  reservation.  Tbe  sapreiae  court 
of  PeDDsylvania  has,  after  argument  and 
reargument  before  a  full  bench,  distinct!} 
to  decided  IFisber  v.  Scharadin,  183  Pa. 
505,  40  Atl.  1091 ;  Bojle  t.  Mahanoy  City, 
flupra) ;  and  witltin  the  knowledge  of  tbe 
nrit«r,  the  circuit  court  for  the  Eastern 
district  of  FennsflTauia,  from  which  this 
case  eoraes,  has,  in  a  number  of  instances, 
i^d  without  protest  or  disapproval  in  any, 
leserved  precisely  the  aante  point.  Indeed, 
counsel  in  this  cause  appear  to  have  re- 
garded tbe  practiiK  as  settled,  for 
record  shows  no  objection  or  any  excepi 
to  the  form  of  the  reservation.'  Boyli 
Mahanoy  City,  supra.  .  .  .  But  in 
opinion  there  is  no  substantial  difference 
between  a  Judgment  entered  upon  a  directed 
verdict  for  defendant  end  one  entered  in 
bis  favor  notwithstanding  a  verdict  ren- 
dered for  plaintiff,  subject  to  the  question 
whether  there  was  any  evidence  to  warrant 
iL  'Whether  there  be  any  evidence  which 
entitles  the  plaintiff  to  recover  ia  neces- 
•arily  a  question  of  law'  {Fisher  v.  Schara- 
din,  supra);  and  that  question  it  is  which, 
by  either  method  of  procedure,  and  with 
lilce  effect  in  each,  the  court  decides.  No 
encroachment  is  made  upon  the  domain  of 
the  jury  where  either  course  Is  pursued. 
Its  province  of  finding  facts  from  evidenoe 
ii  not  at  all  invaded.  All  that  is  adjudged 
is  that  a  verdict  which  ii  unsupported  by 
any  evidence  cannot  properly  be  made  the 
t)asis  of  a  legal  judgment;  and  the  sound- 
ness of  this  fundamental  proposition  is 
BOW,  we  think,  too  well  established  to  ad- 
mit of  question  or  to  i>e  open  to  debate." 
See  also  Spencer  v.  Duplan  Silk  Co.  112 
Fed.  638,  53  C.  C.  A.  321,  116  Fed.  083, 
191  U.  S.  528,  G27,  632,  48  L.  ed.  237,  289, 
MI,  24  Sup.  Ct.  Rep.  174. 

The  practice  which  had  been  followed  be- 
fore the  Carstaira  Case,  and  wsji  expressly 
^aaoctioned  in  that  case,  continued  to  be 
Jobserved.  In  1805,  the  legislature  ofPenn- 
•ylvania  broadened  it  by  permitting  a  reser- 
vation not  simply  of  leave  to  enter  judg- 
ment for  the  defendant,  but  for  either  party 
when  there  was  a  request  for  binding  In- 
■tnietions.  As  the  supreme  court  of  Penu- 
■ylvatila  pointed  out,  in  construing  the 
statute,  in  Dalmos  v.  Kemble,  216  Pa.  410, 
84  Atl.  65B,  it  was  not  intended  in  any  way 
to  Impair  and  did  not  impair  the  function 
«f  the  jury  to  deal  with  disputed  queationa 
«f  fact,  hut  its  purpose  wa*  to  facilitate 
tbe  disposition  of  questions  of  law.  It  was 
classed  as  one  of  the  "practical  reforms" 
Instituted  by  the  state  "for  facilitating 
business  without  impairing  settled  legal 
principJes."  It  took  account  of  the  "grow- 
tng  complexity  of  issues,  the  constantly  in- 
«r««aing  pressure  upon  the  trial  lists,  the 


taking  of  testimony  in  shorthand,  and  the 
consequent  hurry  of  trials;"  and  it  prw- 
moted  the  proper  despatch  of  tiM  work  of 
the  courts,  while  conserving  the  easenUal 
rights  of  suitors. 

Chief  Justice  Uitehell,  in  delivering  the 
opinion  of  the  court,  said  (id.  pp.  411-413) : 
"The  act  being  so  recent,  it  is  important 
that  it  should  be  examined  closely,  and  Its 
proper  construction  settled.  Its  terms  aret 
'Whenever  upon  the  trial  of  any  issue,  a 
point  requesting  binding  Instructions  has 
been  reserved  or  declined,  tbe  party  pre- 
senting the  point  may  .  ,  .  move  the 
court  to  have  all  the  evidence  taken  upon 
the  trial  duly  certified  and  filed,  so  as  to 
become  part  of  the  record,  and  for  judg- 
ment non  obttante  vertdioto  upon  the  whole 
record]  whereupon  it  shall  he  the  duty  of 
the  court  ...  to  enter  such  Jndgment 
as  should  have  been  entered  upon  that  evi- 

"This  statute  makes  no  radical  innow 
tion  on  the  settled  line  of  distinction  b»- 
tween  the  powers  of  the  court  and  the  jury. 
It  shows  no  intention  to  Infringe,  even  if 
it  could  constitutionally  do  so,  tlie  province 
□f  the  jury  to  pass  upon  the  credibility  of 
witnesses  and  the  weight  of  oral  testimony. 
The  court  has  long  had  authority  t«  directS 
*t  verdict  for  defendant  when  it  was  of? 
opinion  that  tbe  plaintiff,  even  if  all  bis 
evidence  be  believed,  liaa  failed  to  noks  oat 

"The  act  of  1009  Is  another  step  in  the 
same  direction.  It  broadens  the  power  <rf 
the  judge  in  this  respect:  that  whereas  het^ 
tofore  the  verdict  was  required  to  be  for 
the  plaintiff,  and  the  reservation  to  bs 
of  leave  to  enter  judgment  for  tlie  defend- 
ant non  ohttonte,  now  what  Is  reserved  is  a 
requeat  for  binding  direction  to  the  jury, 
and  may  be  for  either  plaintiff  or  defendant. 
But  though  thus  enlarged  so  aa  to  include 
both  parties,  the  power  of  the  judge  is  tlia 
same  aa  it  was  Iwfore.  He  is  'to  enter  such 
Judgment  as  should  have  been  entered  upon 
that  evidence;'  or,  in  other  words,  to  treat 
the  motion  for  judgment  as  if  It  was  ■ 
motion  for  binding  directions  at  the  trial, 
and  to  Alter  judgment  as  if  suefa  direction 
had  been  given  and  a  verdict  rendered  In 
accordance.  What  the  judge  may  do  is 
still  the  same  in  substance,  but  the  time 
when  he  may  do  it  ia  enlarged  so  as  to 
allow  delilwrate  review  and  consideration  of 
the  facts  and  the  law  upon  the  whole  evi- 
dence. If,  upon  such  consideration,  it  shall 
appear  that  a  binding  direction  for  either 
party  would  have  been  proper  at  the  does 
of  the  trial,  the  court  may  enter  judgment 
later  wi^  the  same  effect.  But,  on  the 
other  hand,  i(  It  should  ^pear  that  then 
was  confiict  of  evidence  on  a  material  fact. 
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or  aaj  Ttt*on  why  there  could  not  have 
been  a  binding  direction,  then  there  can  be 
no  Judgment  aguast  th«  T«rdiet  now.  As 
■Iread;^  **'^'  there  la  no  intent  in  the  act 
to  disturb  the  settled  line  of  diitioction  be- 
tween the  pTovincea  of  the  court  and  the 
Jntj.  The  act  Is  capable  of  usefulness 
ftUoTing  tine  for  mature  conaideratiou,  but 
it  should  not  be  carried  b^ond  its  legiti- 
mate intent." 

The  provisions  of  this  statute,  as  thus 
construed,  were  applied  in  the  Federiil 
courts  in  Pennsylvaiiia.  The  proprietj  of 
e  the  practice  was  challenged  in  Fries-Breslin 
?  C0.-V.  Bergen,  168  Fed.  360-3S4,  99  C.  C. 
A.  3B4,  176  Fed.  TS,  81;  and  it  was  sus 
tained  by  both  the  circuit  court  and  thi 
urcuit  court  of  appeals.  Circuit  Judge 
Gray,  in  delivering  the  opinion  of  the  lat- 
ter court,  said : 

"Tltis  Pennsylvania  practice  act  has  been 
referred  to,  and  baa  not  infrequently  been 
brought  to  the  attention  of  this  court  in 
eases  where  the  granting  or  refusal  of 
judgments  non  obstante  veredicto  have  been 
the  subjects  of  review.  The  act  uilargea  tbe 
■eope  of  the  comnion-law  motion  for  judg- 
moit  for  plaintiff,  notwithstanding  the 
Tcrdict  for  the  defendant,  by  permitting  it 
to  be  made  by  either  plaintiff  or  defendant, 
wbm  the  verdict  ii  against  either.  It  i> 
in  general  a  more  convenient  method,  so 
far  as  a  defendant  is  concerned,  of  reach- 
ing practically  the  same  retiult  as  was 
•ought  by  a  motion  for  a  compulsory  non- 
suit or  for  peremptory  InitructionH  at  the 
elooe  of  the  evidence,  or  by  a  motion  in 
arrest  of  judgment,  made  by  the  defendant 
after  tbe  verdict,  or  by  the  practice  preva- 
lent in  the  Pennsylvania  courts,  of  direct- 
ing a  verdict  for  the  plaintiff,  and  reserving 
the  question  whether  there  is  any  eridence 
In  the  cose  entitling  the  plaintiff  to  recover. 
We  think,  under  the  conformity  provisions 
«I  S  BH  of  the  Revised  Statutes  (U.  S. 
Comp.  Btat.  1001,  p.  084),  the  circuit  court 
was  required  to  recognize  tbe  practice  au- 
thoriied  by  the  said  Pennsylvania  act  of 
lOOSi  there  l>eing  nothing  incongruous 
therein  with  the  organization  of  the  Fed- 
eral courts  or  their  settled  rules  of  pro- 

l^e  plaintiff  then  petitioned  this  court  for 
a  writ  of  oertiorari,  and  one  of  tbe  grounds 
stated  was  that  the  circuit  court  had  no 
power  to  enter  judgment  for  the  defendant 
notwithstanding  the  rerdiot.  The  petition 
was  denied.  Fries-Brest  in  Co,  v.  Bergan, 
215  U.  B.  SOO,  S<  L.  ed.  347,  30  Sup.  Ct. 
Rep.  410.  And  tbe  same  practice  has  been 
followed  since.  Smith  v.  Jones,  104  C.  C. 
A.  329.  181  Fed.  BIB,  823.    See  ahio  FitU- 


C.  C.  A.  SOI,  194  Ped.*92S;  West  Side  Belt* 
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Rep.  lee. 

The  7th  Amendment,  it  cannot  be  doubted, 
deals  with  matters  of  substance,  and  noi 
with  mere  matterH  of  form.  It  guarantee* 
the  right  of  trial  by  jury,  but  it  does  not 
raise  forms  ol  motions  or  merely  modal 
details  to  the  dignity  of  constitutional 
righta.  In  numerous  particulars,  common- 
law  practice  has  been  altered  by  statute  is 
many  states,  and  tbe  new  procedure  of  the 
Bo-called  code  states  has  been  followed,  a* 
near  as  may  be,  by  virtue  of  the  act  of 
Congress,  in  tbe  courts  ol  the  United  States. 
When  the  question  is  raised  of  invasion  of 
the  constitutional  right,  we  must  always 
look  to  the  BUbstance  of  what  is  done,  and 
not  to  mere  names  or  formal  changes.  It 
is  of  no  consequence  that  at  common  law 
the  motion  lor  judgment  non  obstante  vere- 
dicto was  made  only  by  the  plaintiff,  or  was 
granted  on  something  apparent  on  the  faca 
of  the  pleadings.  We  are  not  concerned 
with  tbe  mere  use  of  this  or  any  other 
descriptive  term. 

The  substantial  thing  is  that  the  common 
law  recognised  that  the  function  of  the 
jury  was  to  deal  with  controversies  of  fact. 
If  there  was  a  question  of  law,  it  was  for 
the  court. 

Tbe  dominating  idea,  in  overturning  the 
practice  below,  seems  to  tie  that  at  common 
iaw,  if  there  was  an  issue  of  fact  upon  tbe 
pleadings,  the  plaintiff  was  entitled  to  have 
a  verdict  token  in  any  event;  that  is,  if 
he  did  not  voluntarily  take  a  nonsuit,  it 
was  essential  that  a  verdict  be  rendered, 
notwithstanding  that  upon  the  evidenee 
there  was  no  question  of  fact  for  tbe  Jury. 
This  would  seem  to  be  a  misconception 
of  the  fundamental  principles  of  tbe  com- 
mon law  with  respect  to  jury  trials,  and 
to  result  from  unjustified  implications  from 
the  practice  as  to  nonsuits,  as  well  as  from 
a  failure  to  regard  the  full  scope  and  im- 
port of  common-law  procedure- 
It  is  not  a  new  thing  that  a  party  should. 
be  able  to  challenge  tbe  legal  sufficiency  of! 
tbe  evidence  adduced 'against  him,  and  call* 
upon  the  court  to  anawar  the  question  of 
law  whether,  upon  the  facta  shown,  there 
should  be  a  recovery,  nor  is  it  a  new  thing 
that  when  be  does  so  ths  court  should  give 
judgment  without  the  intervention  of  the 
jury,  and  if  the  trial  court  errs  in  its  ruling 
upon  tbe  law,  the  reviewing  court  should  set 
the  nutter  right  and  order  the  proper  judg- 
ment to  be  entered. 

This  was  accomplished  by  demurring  t» 
the   evidence.      This   was    a   proceeding   by 
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the  facts  Bbown  in  evidenca.  It  wu  analo- 
pioa  to  the  demurrer  upon  the  facta  alleged 
in  pleading.  The  reason,  it  it  said,  for 
demurring  to  the  evidence,  was  that  the 
jury,  if  they  pleased,  might  refuBe  to  find 
a  special  verdict,  and  then  the  facta  would 
not  appcer  upon  the  record.  The  party 
demurriog  had  to  admit  the  truth  of  alt 
the  eridence  againat  him;  and  if  this  were 
drcumstantial,  be  was  bound  to  admit 
•rery  fact  in  favor  of  bie  adversary  which 
the  circumstances  might  tend  to  prove. 
Unless  he  did  bo,  the  other  party  waB  not 
bound  to  join  in  the  demurrer.  If,  however, 
the  demurrer  was  in  proper  form  and  em- 
braced all  the  requisite  conceeBiona,  the 
other  party  was  bound  to  join.  The  result 
waa  that  there  waa  nothing  left  for  the 
aonafderation  of  the  jury,  and  the  visual 
praetiea  was  to  discharge  it,  although  it 
was  recognised  as  proper  for  the  jury  to 
■Meae  the  damages  aomiHionally,  subject  to 
the  determination  of  the  demurrer.  2  Tidd, 
Pr.  ••885-86T. 

This  matter  was  reviewed  by  the  House 
of  Lords  in  the  leading  case  of  Gibson  v. 
BuDter,  2  H.  Bl.  187,  decided  in  the  year 
1T09,  where  Lord  Chief  Justice  Eyre,  in 
delivering  the  answer  of  the  judges,  said: 
"All  our  hoolcs  agree,  that  if  a  matter  of 
rwoord,  or  other  matter  in  writing,  be  offered 
in  evidence  in  maintenance  of  an  issue 
Joined  between  tfae  parties,  the  adverse 
party  may  insist  upon  the  jury  being  dis- 
ehai^ed  from  giving  a  verdict,  by  demurring 

?to  the  evidence  and  obliging  the  party  of- 
fering the  evidence'to  join  in  demurrer. 
Ha  cannot  refuse  to  join  in  demurrer,  he 
must  join,  or  waive  the  evidence.  Our  books 
also  agree,  that  if  parol  evidence  be  offered, 
and  the  adverse  party  demurs,  he  who  of- 
fers the  evidence  may  join  in  demurrer  if 
he  will.  We  are  therefore  thus  far  ad' 
vanced,  that  the  demurrer  to  evidence  is 
not  necessarily  confined  to  writlen  evidence. 
The  languid  of  our  hooka  ia  very  indistinct 
upon  the  question  whether  the  party  offer- 
ing parol  evidence  ahould  be  obliged  to  join 
in  demorrer.  Why  is  ha  obliged  to  join  in 
demurrer,  when  the  evidence  which  be  has 
offered  is  in  writingi  The  reason  ia  given 
in  Croke's  report  of  Baker'a  Case,t  because, 
■ays  the  book,  'there  cannot  ie  any  variance 
of  matter  i»  writing.'  Parol  evidence  is 
sometimes  certain,  and  no  more  admitting 
of  any  variance  than  a  matter  in  writing, 
bat  it  is  alao  often  loose  and  indeterminate, 
often  drcumetantial.  The  reason  for  obli- 
ging the  party  offering  evidence  in  writing 
to  join  in  demurrer  applies  to  the  first  aort 
«f  parol  evidence,  but  it  does  not  apply  to 
parol  eridence  which  ia  loose  and  Indetermi- 
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nate,  which  may  be  urged  with  more  or  less 
effect  to  a  jury,  and  least  of  all  will  it 
apply  to  evidence  ol  circumstances,  which 
evidence  is  meant  to  operate  beyond  tha 
proof  of  the  existence  of  those  circum- 
Btances,  and  to  conduce  to  the  proof  of 
the  existence  of  other  facts.  And  yet, 
if  there  cam  he  no  demurrer  in  such 
cases,  there  will  be  no  consistency  in  the 
doctrine  of  damurrers  to  evidence,  by  which 
tbe  application  of  tho  law  to  the  fact  on 
an  issue  is  meant  to  be  withdrawn  from  a 
jury,  and  transferred  to  the  judges.  If  the 
party  who  demurs  will  admit  the  evidence 
of  the  fact,  the  evidence  of  which  fact  is 
loose  and  indeterminate,  or,  in  the  case  of 
circumstantial  evidence,  if  he  will  admit 
tbe  existence  of  tbe  fact,  which  the  circum- 
stances offered  in  evidence  conduce  to  prove,^ 
there  will  then  be  no  more  variance  in  thian 
parol  evidence  than'in  a  matter  in  writing;* 
and  the  reasons  for  compelling  the  party 
who  offers  the  evidence  to  join  in  demurrer 
will  then  apply,  and  the  doctrine  of  de- 
murrers to  evidence  will  be  uniform  and  coo- 
sistent.  That  this  IB  the  regular  course 
of  proceeding,  in  respect  to  parol  evidence 
of  the  nature  that  I  have  been  describing, 
I  think  may  be  collected  from  the  known 
case  upon  this  subject,  Baker's  Case.  There 
is  also  another  case,  Wright  v.  Pindar,  ta  it 
stands  reported  in  Aleyn's  Reporta.t  which 
carries  the  doctrine  further,  and  home  to 
every  case  of  evidence  circumstantial  in  its 
nature,  affording  ground  for  a  conclusion  of 
fact  from  fact;  and  the  two  cases  taken 
together,  I  think,  prove  satisfactorily  that 
the  course  is  that  which  I  have  already 
supposed,  and  which  would  remove  all  the 
difficultiea  that  are  in  the  way  of  obliging 
the  party  to  join  in  demurrer  upon  parol 
evidence.  Baker'a  Case,  after  stating  that 
the  party  must  join  in  demurrer,  or  waive 
his  evidence,  where  a  matter  in  writing  is 
shewn  in  evidence,  goes  on  thus;  'If  tbe 
plaintiff  produces  witnesses  to  prove  any 
matter  in  fact  upon  which  a  question  in 
law  arisea,  if  the  defendant  admits  their 
testimony  to  be  true,  there  also  the  defend- 
ant may  demur  in  law  upon  it,  hut  then  he 
ought  to  admit  the  evidence  given  by  the 
plaintiff  to  be  true.'  Thoae  cases  have  very 
carefully  marked  the  precise  ground  upon 
nhich  a  party  may  demur  to  evidence;  and 
prove  that  if  a  party  ma]/  demur,  the  other 
party  must  join  in  demurrer.  According 
to  Aleyn's  Report  of  the  case  of  Wright  v, 
Pindar,  which  ease  underwent  very  serious 
consideration,  it  was  resolved,  'that  he  that 
demurs  upon  the  evidence  ought  to  nonfess 
the  whole  matter  of  fact  to  be  true,  and 
not  refer  that  to  the  judgment  of  the  court; 
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Mid  if  th«  matter  of  foot  be  imcertainl]/ 
aileged,  or  that  it  be  doubtful  whet)ier  it 
be  true  or  no,  because  offered  to  be  proved 

f'bl/     preawniptiona     or     probdbilitiet,     And 

« tbe'otber  party  demurs  thereupon,  he  thftt 
alleges  this  matter  cannot  join  in  demurrer 
with  him,  but  ought  to  pray  the  judgment 
of  the  court,  that  he  may  not  bt  admitted 
to  his  demurrer,  uoless  be  will  eonfeei  the 
matter  of  fact  to  be  true.'  It  leems  to 
low  u  a  necessary  conclusion,  that  if  be 
will  confess  the  matter  of  fact  to  be  true, 
there  he  is  to  be  admitted  to  bis  demurrer; 
and  that  if  he  ia  admitted,  the  other  party 
must  join  in  demurrer.  Uy  Lords,  it  Is 
-•aid  in  some  of  our  books  tbat  upon  a  de- 
murrer entered  upon  parol  evidence,  the 
party  offering  the  evidence  may  choose 
whether  he  will  join  in  demurrer  or  not. 
But  after  having  stated  the  two  authorities 
-which  I  have  mentioned,  I  think  those  pas- 
sages in  the  books  must  be  understood  with 
the  qualification  mentioned  In  both  those 
authorities,  'unteas  the  adverse  party  will 
confess  the  evidence  to  be  true.'  The  mat- 
ter of  fact  being  confessed,  the  case  is  ripe 
for  judgment  in  matter  of  law  upon  the 
evidence,  and  may  then  be  properly  with- 
■drawn  from  the  jury;  and  being  entered  on 
record  will  remain  for  the  decision  of  the 
judges."  Id.  pp.  20B-20B. 

If,  on  a  demurrer  to  the  evidence,  judg- 
ment was  given  for  one  party  when  it 
should  have  been  given  for  the  other,  the 
«rn>r  was  corrected  in  the  appellate  tribu- 
nal by  directing  the  proper  judgment.  It 
is  now  said,  in  referring  to  this  practice, 
that  this  was  because  the  error  was  con- 
fined to  the  judgment,  and  did  not  reach 
the  facts  as  ascertained  and  shown  in  the 
demurrer.  But  what  was  the  error!  What 
was  the  basis  of  the  judgment,  and  upon 
what  ground  was  it  reversed  and  the  proper 
Judgment  directed?  The  facte,  by  the  pro- 
ceeding on  the  demurrer,  were  made  a  part 
of  the  record,  and  the  question  of  the  legal 
sufficiency  of  the  evidence  was  thus  one  of 
law  arising  upon  the  record.  The  court 
dealt  with  the  question  of  law,  that  is,  with 
the  legal  insufficiency  of  the  evidence,  and 

({directed  judgment  which,  aa  matter  of  law, 

^followed  the  ease  made. 

*  *It  is  also  said  that  when  the  reversal  was 
for  error  in  allowing  the  demurrer,  the  tat- 
ter necessarily  went  for  naught;  and  as 
there  remained  no  ascertained  facta  on 
which  to  base  a  judgment,  a  new  trial  was 
deemed  essential ;  and  Gibson  t.  Hunter, 
supra,  and  Fowie  *.  Alexandria,  11  Wheat. 
320,  0  L.  ed.  484,  are  cited.  But  in  Gibson 
T.  Hunter,  supra,  the  reason  for  holding 
that  the  demurrer  could  not  be  allowed  and 
that  no  judgment  could  be  given,  was  thus 
steted:    "The  examination  of  tha  witnessea 


in  thi*  case  baa  been  conducted  so  looselj, 
or  this  demurrer  has  been  so  negligent^ 
framed,  that  there  U  no  manner  of  certain^ 
in  the  state  of  facts  npon  which  any  jud^ 
ment  can  be  founded."  In  other  words,  the 
case  was  lacking  in  the  record  of  facts  with 
the  essential  admissions  of  the  demurring 
party  which  were  necessary  to  support  a 
judgment,  and  there  was  no  option  but  to 
award  a  new  trial  because  of  the  way  the 
record  had  been  made  up.  And  in  Fowle  t. 
Alexandria,  supra,  the  ruling  was  that  Is- 
sue could  not  be  joined  upon  the  demurrer 
so  long  as  any  matter  of  fact  remained  In 
controversy  between  the  parties;  that  no 
party  could  insist  upon  the  other  party's 
joining  in  tiie  demurrer  without  distinctly 
admitting  upon  the  record  every  fact  and 
every  conclusion  of  fact  which  tiie  evideneo 
given  for  his  adversary  conduced  to  prove. 
The  court  said:  "Upon  examination  of  th« 
case  at  bar,  it  will  be  at  once  perotired  tJiat 
the  demurrer  to  evidence,  tried  by  the  prin- 
ciples already  stated,  is  fatally  defectiv*. 
The  defendants  have  demurred,  not  to  facta, 
but  to  evidence  of  facts;  not  to  positive 
admissions,  but  to  mere  circumstances  of 
presumption  introduced  on  the  other  aide. 
.  .  .  Even  if  the  demurrer  could  be  con- 
sidered as  I>eing  Mcclusively  taken  to  the 
plaintifTs  evidence,  it  ought  not  to  have 
been  allowed  without  a  distinct  admission 
of  the  facta  which  that  evidence  conduced 
to  prove.  But  when  the  demurrer  waJ  M^ 
framed  as  to  let  in  the  defendant's  evideao^H 
and  thus  to  rebut  what  the^athsr  side  aimed* 
to  establish,  and  to  overthrow  the  prcaump- 
tions  arising  therefrom,  by  counter  pre- 
sumptions, it  was  the  duty  of  the  oironlt 
court  to  overrule  the  demurrer,  as  Incorrect, 
and  untenable  In  principle.  The  questioa 
referred  by  it  to  the  court  was  not  a  qnw- 
tion  of  law,  but  of  fact," 

The  court,  therefore,  concluded  that  In 
this  posture  of  the  ease,  It  was  bound  to 
order  a  new  trial,  and  it  was  added :  "We 
may  say,  as  was  said  by  the  judges  la 
Gibson  V.  Hunter,  that  this  demurrer  has 
been  so  incautiously  framed  that  there  Is 
tanner  of  certainty  in  the  state  of  facts, 
upon  which  any  judgment  can  be  foundeii 
Under  such  a  predicament,  the  settled  prao- 
tice  is,  to  award  a  new  trial,  npon  the 
ground  that  the  issue  between  the  parties, 
'n  effect,  has  not  been  tried."  (Id,  pp.  328, 
124.)  The  necessary  implication  is  that, 
had  thff  demurrer  been  properly  framed  and 
the  record  properly  made,  so  that  there  had 
been  certainty  in  the  facto  and  the  proper 
basis  for  the  determination  of  a  question 
law,  no  new  trial  would  have  been 
ordered. 

How  ean  it  be  said  that  theaa  authori- 
ties furnish  any  support  for  the  eonelualoa 
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which  hu  been  rcuhed  in  thU  cmbI 
thi«  court  hu  found  no  uncertointj  in  the 
itate  of  facte  shown  bj  the  record,  knd  It 
hu  not  been  uiuible  to  determine  the  ques- 
tion arieing  thereon.  On  the  eontrary,  the 
Mcord  l>eii)g  mnd«  up  in  mi  appropriate 
atanner  and  the  queetion  being  properly 
failed,  thia  court  holds  that  there  was  no 
evidence  whatever  to  lustain  a  verdict  for 
the  plaintiff,  and,  becauee  there  is  eertaintj 
in  the  record,  adjudges  that  the  trial  court 
erred  in  refusing  a  binding  instruction. 

The  practice  of  demurring  to  the  evidence 
vas  racogniicd  in  Pawling  v.  United  States, 
I  Cranch,  SIO,  2  L.  ed.  BOI;  Toung  v.  Black, 
T  Cranch,  56S,  3  L.  ed.  440;  Bank  of  United 
BUtes  T.  Smith.  11  Wheat.  171,  182,  0  I., 
•d.  443,  447;  Columbian  Ins.  Co.  v.  Catlett, 
12  Whoat.  383,  S89,  a  L.  ed.  6G4,  607; 
rt  Thornton  T.  Bank  of  Washington,  3  Pet. 
'36,  7  L.  ed.  SS4;  Chinoweth  v.  Haskell,  3 
Pet  &2,  7  L.  ed.  614;  CorficU  v.  Coryell,  4 
Wash.  C.  C.  371,  3S3,  Fed.  Caa.  No.  8,230; 
Johnson  t.  United  States,  6  Mason,  42C, 
«3S,  Fed.  Cas.  No.  7,419;  Fiekel  v.  Isgrigg, 
10  Bisa.  230,  B  Fed.  676;   and  other  cases. 

After  the  decision  of  this  court  In  Fowls 
r.  Alexandria,  supra,  Mr.  Justice  Story, 
who  delivered  the  opinion  in  tluit  case,  tbua 
laid  down  the  rules  with  regard  to  de- 
murrers to  evidence  In  Johnson  v.  United 
BUtes,  E  Mason,  438,  Fed.  Caa.  No.  7,416: 

The  general  nature  and  operation  of 
■neh  a  demurrer  haa  been  expounded  with 
great  force  and  correctneu  In  the  opinion 
delivered  by  Lord  Chief  Justice  Eyre,  in  the 
ease  of  Gibaon  v.  Hunter,  2  H,  Bl.  1B7.  The 
Buprcme  Court  of  the  Dnited  8tat«t  has 
alto,  OD  various  occasions,  been  called  upon 
to  disoues  the  nature  and  effect  of  the  pro- 
oeeding.  But  I  shall  do  no  more  at  present 
than  to  refer  to  some  of  the  leading  cases, 
■ot  meaning  to  comment  on  them.  The  re- 
mit of  the  whole  is,  that  the  party  demur- 
ling  to  bound  to  admit  not  merely  all  the 
fUta  which  the  evidence  directly  eatabliBhea, 
but  all  which  it  conduces  to  prove.  The 
demurrer  should  state  the  facte,  and  not 
nerely  the  evidence  of  facts;  and  it  Is 
utterly  inadiuiasible  to  demur  to  tlie  evi- 
dence, when  there  ia  contradictory  teatimony 
to  the  same  pointa,  or  preaumptlona  lead- 
ing to  opposite  eooclusians,  so  that  what 
the  facts  are  remains  uncertain,  and  may 
be  urged  with  more  or  Usa  eSeci  to 
a  Juiy.  Tlie  court,  botrever,  will,  in 
favor  of  the  party  against  whom  the  de- 
murrer is  Bought,  as  it  withdraws  from  th^ 
Jury  the  proper  conaiderstion  of  hi*  ease, 
make  every  inference  (or  him  which  the 
(acta  in  proof  would  warrant  a  jury  to 
draw.  But  if  the  (acta  are  so  imperfectly 
wtd  loosely  stated  that  the  court  cannot 
■iriTs  at  a  satit(aatoi7  Mmolnslon  that  the 


Judgment  can  be  maintained  upon  the  aetnml 
pieeentation  o(  the  evidence  o(  these  facts, 
then  the  course  is  to  reverse  the  judgment, 
and  to  award  a  venire  facias  de  novo." 

In  Pawling  v.  United  States,  4  Craueh,5 
210,  2  Ii.  ed.  001,  the  UoiUd'SUtes  sued? 
in  debt  upon  an  official  bond.  The  defend- 
ants pleaded  that  the  bond  had  been  de- 
livered aa  an  eicroir  upon  a  condition 
which  bad  not  been  performed.  The  United 
States  demurred  to  the  evidence  produced 
on  behalf  of  the  defendants.  The  court  held 
the  evidence  insufficient  and  judgment  went 
in  favor  of  the  United  States.  This  court 
reversed  the  judgment,  and  directed  that 
judgment  be  entered  for  the  defendants  in- 
the  court  below. 

That  the  practice  in  the  present  caae  did 
not  differ  in  its  essential  features  from  that 
permitted  at  oommon  law  is  shown  by  tbe- 
decision  of  this  court  in  Chinoweth  v.  Has- 
kdl,  3  Pet.  02,  T  L.  «d.  B14.  That  wa* 
an  action  in  ejectment.  What  took  plae* 
on  the  trial  is  tbua  stated  by  Chief  Justice 
Marahall  (p.  S4)  ;  "At  the  trial,  the  de- 
fendants demurred  to  ths  plaintiffs'  testi. 
mony,  and  the  jury  found  a  verdict  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court 
on  the  demurrer.  The  court  overruled  th» 
demurrer  and  gave  judgment  for  the  plain- 
tiffa."  The  applicable  principles  were  thu» 
stated   (p.  03)  : 

The  defendants  In  the  district  court 
having  withdrawn  their  cause  from  the  jury 
by  a  demurrer  to  evidence,  or  having  sub- 
mitted to  a  verdict  for  the  plaintiffs  sub- 
ject to  that  demurrer,  cannot  hope  for  a 
judgment  in  their  favor.  If,  by  any  fair 
eonstruetion  of  the  evidence,  the  verdict 
can  be  sustained.  If  this  cannot  l>e  done, 
the  judgment  rendered  for  the  defendants 
in  error  must  be  reversed."  On  reviewing 
the  evidence,  this  court  found  that  the  do- 
murrer  ought  to  have  been  auatained.  Anit 
this  was  its  judgment.- 
~'The  judgment  is  reversed  and  the  cans* 
nanded  with  directions  to  enter  judgment 
favor  of  the  defendants   in  the  district 

Here,  then.  Is  a  ease  in  this  court  which 
contradicts  the  conclusion  that  there  is  no 
permissible  practice  under  the  Constitution^ 
by  which,  when  a  verdict  has  been  taken-J 
"Tor  the  plaintiff,  and  it  haa  been  found,  the* 
point  being  duly  made,  that  there  is  no 
legal  basis  for  it  in  the  evidence,  judgment 
can  be  directed  for  the  defendant. 

is  said  that  there  was  a  voluntary 
joinder  in  demurrer.  Undoubtedly,  the 
plaintiffs  in  the  diatrict  court  did  join  in 
the  demurrer,  but  in  what  sense  did  they 
join  voluntarily?  The  demurrer  to  tha 
evidence  in  the  Chinoweth  Caae  was  mani- 
festly well  taken.    And  this  being  so,  th* 
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Dtber  party  wu  bound  to  join  in  it.  Aa 
it  vae  8atd  in  Qibaon  v.  Hnnt«r,  aupra,  th« 
e*tea  "prove  that  if  a  party  moy  demar 
the  other  party  intt*(  join  in  the  demurrer." 
Wliether  a  demurrer  should  be  allowed  was 
the  initial  question  for  the  trial  court; 
but  if  the  CUM  was  one  where  it  was  proper 
to  allow  the  demurrer,  and  it  waa  duly 
taken  and  allowed,  the  other  party  was  not 
entitled  to  stand  on  hia  evidence  and  go  to 
the  jury.  Let  It  be  aBsumed  that  he  could 
take  a  nonauit;  but  this  it  not  to  say  that 
by  refusing  to  join  in  the  demurrer  he  had 
the  right  to  have  his  case,  although  insuf- 
flcient  in  law  for  that  purpose,  submitted 
to  the  decision  of  the  jury.  Of  course,  if 
there  were  some  defect  or  variance  which 
be  believed  he  could  remedy,  it  would  be 
natural  for  him  to  withdraw  his  ease;  but 
it  he  had  proved  all  be  could  possibly  prove, 
there  would  be  no  re«Bon  for  a  withdrawal 
unleai  he  was  wilting  to  abandon  the  litiga- 
tion. If  he  did  not  desire  to  do  this,  but 
wiahed  to  proceed,  insisting  upon  the  legal 
■ufficiency  of  the  evidence  to  which  the  de- 
murrer n-sa  taken,  he  had  to  join  in  it. 
For,  unless  he  did  so,  he  waived  hia  evi- 
dence (Bakers'  Case,  Cro.  Elis.  pt.  2,  p. 
763;  Gibson  v.  Hunter,  supra)  and  was 
left  ivithout  any  evidence  to  go  upon;  while, 
If  be  did  join  in  the  demurrer,  he  had  to 
abide  the  judgment  of  the  court  upon  the 
point  of  law.  He  had  no  right  to  reach 
the  jury,  against  proper  objection,  when 
his  evidence  raised  no  question  of  fact.  In 
the  Cbinoweth  Case,  the  plaintiffs,  eon- 
,( fronted  with  the  demurrer,  and  desiring  to 
3  stand  upon  their  evidence,  and  not  to  waive 
*  It,  complied  with  the  ru1es*of  law  which 
required  them  to  jojn  in  the  demurrer.  The 
judgment  was  determined  by  the  decision 
of  the  question  of  law.  This  court,  finding 
DO  basis  for  the  verdict  which  had  been 
taken  tor  the  plaintiffs  subject  to  the  opin- 
ion of  the  court  oa  the  demurrer,  did  not 
order  a  new  trial,  but  directed  judgment 
for  the  defendants. 

The  practice  of  demurring  to  the  evidence 
was  cumbrous.  It  fell  into  disuse,  and  the 
practice  of  moving  for  a  direction  of  a 
nrdlct  came  to  take  Its  place.  The  funda- 
mental question,  however,  of  the  l^al  In- 
sufficiency of  the  evidence,  remained  the 
same.  As  this  court  said  in  Parka  v,  Ross, 
11  How.  362,  373,  13  L.  ed.  730,  735:  "But 
a  jury  has  do  right  to  assume  the  truth  of 
any  material  tact,  without  some  evidence 
legally  suCHcIent  to  establish  it.  It  is  there- 
fore error  in  the  court  to  instruct  the  jury 
that  they  may  find  a  material  fact,  of  which 
there  is  no  evidence  from  which  it  may  be 
legally  inferred.  Hence,  the  practice  of 
granting  an  instruction  llko  the  preaent, 
vlileh  makci  1(  itnpa*tiTa  npm  Un  Jniy ' 


to  find  a  verdict  for  the  defendajit,  and 
which  haa  in  many  states  superaedsd  the 
ancient  practice  of  a  demurrer  to  evidence. 
It  answers  the  same  purpose,  and  should 
be  tested  by  the  same  rules.  A  demurrer  to 
evidence  admits  not  only  the  faeta  stated 
therein,  but  also  every  eoncluaion  whictt  a 
jury  might  fairly  or  reasonably  infer  there- 
Can  it  be  doubted  that  it  would  be  compe- 
tent for  Congress,  If  It  saw  fit,  to  ralnstate 
the  old  practice  of  demurring  to  the  evi- 
dence, and  on  a  proper  demurrer  to  it*  l^al 
Bufflciency,  with  an  admission  of  all  facta 
that  his  evidence  tended  to  prove,  to  com- 
pel the  otlier  party  to  join  In  the  demur- 
rer; and  to  provide  that  thereupon  the 
court  should  decide  the  question  of  law 
and  enter  judgment  accordingly!  Or  that 
If  the  trial  court  decided  wrongly,  the  ap- 
pellate «ourt  should  be  at  liberty  to  direct 
the  entry  of  the  judgment  to  which,  as  mat-^ 
ter  of  law,  a  party  was  entitledl  And^ 
could  not  Congress,  following  the'analogjes* 
of  a  still  earlier  day,  liefore  writtan  plead- 
ings were  introduced,  permit  the  qneatioa 
to  be  raised  by  a  motion  upon  the  triall 
Could  it  not  now  provide,  when  the  testi- 
mony Is  reported  stenograph  ically,  that  the 
record  so  made  and  appropriately  approved 
by  the  court  should  constitute  the  record 
o(  the  evidence  for  the  purpose  of  determin- 
ing the  question  of  law  thus  raised! 

Again,  the  court  having  this  power  to  de- 
cide the  question  of  law  and  ta  enter  Judg- 
ment accordingly,  can  it  not  be  authorized 
to  take  provisionally  the  verdict  of  the 
jury  to  avoid  the  delay  and  expense  of  a 
new  trial  in  case  it  ehonld  appear  on  a 
careful  consideration  ol  the  evidence  that 
it  involved  a  dispute  of  fact  which  the  jury 
should  have  resolved! 

This  is  all,  as  it  seems  ta  me,  that  th* 
Pennsylvania  practice  comee  to.  Had  the 
old  practice  obtained,  and  had  there  been  a 
demurrer  to  the  evidence  in  this  case,  thle 
court,  in  view  of  ita  holding  that  the  "evi- 
dence did  not  admit  of  a  finding  that  tha 
policy  was  in  force  at  the  time  of  tha  in- 
sured's death,"  must  necessarily  have  eon- 
eluded  that  the  demurrer  was  well  taken; 
that  the  trial  court  would  have  been  justi- 
fied In  directing  judgment  for  the  d^end- 
ant  without  submitting  the  ease  to  tb* 
Jury;  and  that  If  It  had  not  decided  the 
question  correctly,  the  appellate  court  could 
so  decide  it  and  direct  the  entry  of  that 
judgment.  The  rest  of  the  matter  was  sim- 
ply the  exercise  of  caution  to  avoid  unnecea- 
sary  litigation  by  taking  the  verdict  of  tha 
jury  so  that  it  might  be  available  if  iM 
appeared  that  the  eaae  was  one  for  the  jury. 
Tha  plaintiff  did  not  take  a  nonsuit,  or 
attempt  in  any  way  to  dismiss  her  easa. 
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No  qneation  is  prescDUd  witli  napect  to 
her  right  to  withdraw  the  lui^  or  to  start 
again,  if  it  had  h«eii  withdrawn.  It  ia 
■aid  tiiat,  had  the  court  indicated  a  purpose 
to  dirset  a  verdict  for  the  defendant,  the 
plaintiff  miglit  have  taken  a  noiuuit;  but 
Sth«  practice  in  the  state  and  Federal  courts 
•had  long  b«en  estsbliabed *and  must  havs 
been  well  understood.  There  ia  nothing  to 
indicate  to  the  eontrarf.  The  situation  dls- 
eloeed  is  that  the  plaintiff  was  standing  up- 
on her  evidence,  contending,  aa  she  still 
contends,  tiist  it  was  sufiBcient  to  permit 
ths  jury  to  Snd  in  her  favor.  Th«  defend- 
ant insisted  that,  eoncediug  all  that  the 
•ridence  tended  to  prove,  Qie  plaintiff  had 
no  ease  for  the  Jury.  In  this,  the  eonrt 
now  finds  that  the  defendant  was  right. 
The  defendant  having  made  this  point,  and 
the  plaintiff,  on  the  other  hand,  having 
asserted  the  sufficiency  of  the  evidence,  and 
stood  thereon,  I  find  no  ground  for  saying 
that  the  local  practice  was  opposed  to  the 
principles  of  the  common  law  in  providing, 
in  effect,  that  the  question  of  law  thus 
raised  ehould  be  determined  by  the  court, 
which  should  render  judgment  for  the  party 
entitled  thereto. 

This  court  has  frequently  laid  that  it 
would  deal  with  questions  of  this  sort  ae- 
oording  to  the  substance  of  the  matter. 
Thus,  in  Oscanyan  r.  Winchester  Repeating 
Amu  Co.  103  U.  S.  261,  26  L.  ed.  639,  it 
was  held  that  where  it  was  shown  by  the 
opening  statement  of  counsel  that  the  con- 
tract on  which  the  suit  was  brought  was 
void  as  being  either  in  violation  of  law  or 
against  public  policy,  the  trial  court  might 
properly  direct  the  jury  to  find  a  verdict 
for  the  defendant.  The  court,  by  Mr.  Jus- 
tice Field,  said  (id.  p.  266)  : 

"Indeed,  there  can  be,  at  this  day,  no 
•erious  doubt  that  the  court  may,  at  any 
time,  direct  a  verdict  when  the  facts  are 
undisputed,  and  that  the  jury  should  fol- 
low euch  direction.  The  maxim  that  ques- 
tions of  fact  are  to  be  submitted  to  tlH 
jury,  and  not  to  be  determined  by  the  court, 
la  not  violated  by  this  proceeding  any  more 
than  by  a  nonsuit  in  a  etate  court  where 
the  plaintiff  fails  to  make  out  his  case. 
The  intervention  of  the  jury  is  required  only 
where  some  question  of  fact  is  controvert- 
ed." In  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  136  U.  8.  24,  3B  L.  ed.  66, 
11  Sup.  Ct.  Rep.  478,  it  was  held  that  a 
state  statute  which  authorized  the  judge 
Spresiding  at  the  trial  to  ordar  a  judgment 
•  of  nonsuit  where  the  evidence  introduced  by 
the  plaintiff  was  insufficient  in  law  to  ens' 
tain  a  verdict  might  he  followed  In  the 
Federal  court  under  Rev.  Btat  g  014.  U.  B. 
Comp.  SUt.  1001,  p.  684,  and  that  the  Jndg- 
BMut  ao  rendered  might  be  reviewed  here 
38  S.  C— 86. 


suit  of  the  plaintiff  uid  a  motion  to  direct 
a  verdict  for  the  defendant  is,  a*  observed 
by  Mr.  Justice  Fiiald,  delivering  a  recent 
opinion  of  this  court,  'rather  a  matter  of 
form  than  of  subetance,  except  [that]  in 
the  case  of  a  nonsuit  a  new  action  may  be 
brought,  whereas  in  the  ease  of  a  verdict 
the  action  is  ended,  unless  a  n«w  trial  b« 
granted,  either  upon  motion  or  upon  appeal. 
Oscanyan  v,  Winchester  Repeating  Arms  Co, 
103  U.  S.  261,  2Q4,  26  L.  ed.  630,  641. 

"Whether  a  defendant  in  an  action  at  law 
may  present  In  the  one  form  or  in  the 
other,  or  by  demurrer  to  the  evidence,  the 
defense  that  the  plaintiff,  upon  his  own 
case,  ihowH  no  cause  of  action.  Is  a  question 
of  'practice,  pleadings,  and  forma  and  modes 
of  proceeding,'  as  to  which  the  courta  of  tha 
United  States  are  now  required  by  the  act 
of  Congreas  of  June  1,  1872,  chap.  2SS, 
§  6  (IT  Btat.  at  L.  1S7),  re-enacted  in 
§  B14  ot  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1001,  p.  684),  to  conform  aa  near  aa 
may  be  to  those  existing  in  the  courts  of 
the  state  within  which  the  trial  is  had.  Ba- 
win  T.  Kenny,  03  U.  8.  289,  23  L.  ed.  026} 
Ex  parte  Boyd,  106  U.  8.  647,  26  L.  ed. 
ISOO;  Ex  parte  Chateaugay  Ore  t  Iron  Cok 
128  U.  8.  644,  32  L.  ed.  EOS,  0  Sup.  CL  Rap. 
160;  (Jlenn  V.  Sumner,  132  U.  8.  162,  159, 
33  L.  ed.  301,  10  Sup.  Ct.  R«p.  41."  Id. 
pp.  30,  40. 

In  other  worde,  a  practice  which  would 
not  have  been  allowed  in  the  absence  of 
statute  was  permitted  under  the  statute,  be- 
cause in  the  substance  ot  the  thing  it  waa 
entirely  in  accord  with  the  principles  of  the 
common  law.  In  Conghran  v.  Bigelow,  IM 
U.  8.  301,  41  L.  ed.  442,  17  Sup.  Gt  Rep. 
117,  the  constitutional  question  was  direet- 
ly  presented,  and  after  referring  to  the  rol* 
ing  in  Doe  «x  dem.  Elmore  v.  Qrymea,  1 
Pet.  460,  7  L.  ed.  224,  that  In  &  Federal 
court  there  was  no  authority  to  order  a 
peremptory  nonsuit  against  the  will  of  tlia 
plaintiff  (Crane  v.  Uorris,  6  Pet  606,  8  L, 
ed.  614;  Castle  v.  Bullsrd,  23  How.  17S,_ 
Ifl  L.  ed.  424},  the  court  said:  i 

•"The  foundation  for  those  rulings  was 
not  in  the  constitutional  right  of  a  trial 
by  jury,  for  it  has  long  been  the  doctrine 
of  this  court  that  in  every  ease,  before  tlie 
evidence  is  left  to  the  jury,  there  is  a  pr»- 
liminsry  question  for  the  judge,  not  whether 
there  is  literally  no  evidence,  but  whetbar 
there  is  any  upon  wiiich  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  pro- 
ducing it  upon  whom  the  onus  of  proof  li 
imposed,  and  that,  if  the  evidenoa  be  not 
sufficient  to  warrant  a  recovery,  it  is  ths 
duty  of  the  court  to  instruct  the  jury  ac- 
cordingly, and,  if  the  jury  disregard  neh 
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inatraetlon,  to  hI  aside  the  Terdict.  Parka 
T.  Bow,  11  How.  362,  13  L.  ed.  730;  Schu- 
cbardt  T.  Allen,  1  WalL  3S9,  IT  L.  ed.  642 ; 
FlOMuU  T.  F&nt,  22  WalL  116,  ISO,  32 
U  ed.  780,  782.  And,  in  the  cue  of  Oacan- 
jan  T.  Wlncheeter  Repeating  Arm*  Co.  103 
U.  B.  204,  20  L.  ed.  C41,  it  was  aaid  hj  Mr. 
Jnatloe  Field,  in  delivering  the  opinion  of 
the  court,  that  the  difference  between  a  mo- 
tion to  order  a  nonauit  of  the  plaintiff  and 
a  motion  to  direct  a  verdict  for  the  defend- 
ant U  'rather  a  matter  of  form  than  of 
■nbatansc' 

"That  the  cues  above  cited,  which  held 
that  the  circuit  court  of  the  United  States 
had  no  authority  to  order  peremptory  non- 
■tiita,  were  baaed  not  upon  a  constitutional 
right  of  a  plaintiff  to  have  the  verdict  of  a 
Jury,  even  ff  bis  evidence  waa  insuIGcient 
to  sustain  bis  case,  but  upon  the  absence 
of  authority,  whether  statutory  or  by  a 
rule  promulgated  by  this  court,  is  shown 
by  the  recent  case  of  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co,  130  U.  S.  24,  38, 
85  L.  ed.  50,  60,  11  Sup.  Ct  Rep.  478, 
where  It  was  held  that,  since  the  act  of  the 
Congress  of  June  1,  1S72,  chap.  25S,  1 
0,  17  Stat,  at  L.  107,  re-enacted  in  9 
014  of  the  RevUed  SUtutM  (U.  B. 
Comp.  Stat.  1901,  p.  684),  courts  of  the 
United  States  are  required  to  conform, 
as  near  aa  may  be,  in  questions  of  "practice, 
pleadings,  and  forms  and  modes  of  proceed- 
ing,'  to  those  existing  in  the  courts  of  the 
state  within  which  tbe  trial  Is  had,  and  a 
judgment  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Pennsyl- 
vania, ordering  a  peremptory  nonsuit,  In 
3  pursuance  of  a  state  statute,  was  upheld. 
•  It  is  the  elear*implication  of  this  case  that 
granting  a  nonsuit  for  want  of  sufficient  evi- 
dence is  not  an  Infringement  of  the  eonsti- 
tntional  right  of  trial  by  jury. 

"As  there  was  a  statute  of  the  territory 
of  Utah  autboriiing  courts  to  enter  judg> 
ments  of  peremptory  nonsuit,  there  was  no 
error  in  the  trial  court  in  granting  the 
motion  for  a  nonsuit  in  the  present  case, 
nor  in  the  judgment  of  the  supreme  court, 
affirming  such  ruling;  if,  indeed,  upon  tbe 
entire  evidence  adduced  by  the  plaintiffs, 
enough  did  not  appear  to  sustain  a  verdiBt." 
Id.  pp.  307,  30S. 

In  the  present  case,  the  point  is  not  that 
the  ordinary  practice  on  a  motion  for  thd 
direction  of  a  verdict  is  identical  with  that 
on  a  demurrer  to  the  evidence,  but  that  tbe 
latter  as  well  as  the  former  was  clearly 
permitted  hy  tbe  Constitution,  and  that  the 
modern  application  of  it,  in  a  convenient 
form,  through  the  local  statute  In  question, 
was  not  a  substantial  departure. 

I  do  not  see  that  tbe  autlioritiea  relied 
ttpon  in  the  opinion  of  the  court  sustain  ita 


ruling,  They  may  be  briefly  reviewed.  In 
United  BUtea  v.  Wonson,  1  Gall.  S,  SO, 
Fed.  Cas.  No.  10,760,  it  was  held  that  where 
a  cause  bad  onoB  been  tried  by  a  jury  In  the 
district  court,  there  could  not  be  a  new 
trial  by  a  jury  in  the  oireuit  court  The 
statement  of  Mr.  Justice  Story  with  regard 
to  the  constitutional  provision  and  the  im> 
portance  of  trial  by  jury  have  ahvious  ref- 
erence to  cases  of  disputed  questions  of 
fact  with  which  it  is  the  province  of  the 
jury  to  deal.  Facts  once  tried  by  a  jury 
are  not  re-examined,  and  Uie  court  is  not 
to  substitute  its  Judgment  of  the  facta  for 
the  judgment  of  the  jury,  but.  In  such  eas^ 
should  order  a  new  trial 

Applying  this  rule  to  the  present  oase^ 
it  this  court  found  that  on  the  trial  there 
was  any  question  of  fact  for  the  jury  to 
decide,  it  could  not  sustain,  as  It  does  sus- 
tain, the  circuit  court  of  appeals,  in  re- 
versing the  jadj^eot  for  the  plaintiff.  S 
•  In  Parsons  v.  Bedford,  8  Fet.  433,  7  L,? 
ed.  732,  it  was  held  that  It  was  not  the 
intention  of  Congress  by  the  act  of  May 
20,  1S24,  chap.  181, 4  Stat,  at  L.  02.  to  confer 
upon  this  court  the  power,  in  reviewing  • 
judgment  of  the  district  court  of  Louisiana, 
to  decide  questions  of  fact  which  had  been 
passed  upon  by  the  jury.  Tbe  court  said 
that  no  points  of  law  wera  brought  under 
review,  and  that  the  whole  object  was  "to 
present  the  evidence  here  in  order  to  estab> 
iish  the  error  of  the  verdict  in  matters  of 
fact,"  The  remarks  of  the  court  in  Walker 
r.  New  Mexico  &  S.  F.  K.  Co.  105  U.  8. 
593,  590,  41  L.  ed.  837,  841,  17  Sup.  Ct. 
Rep.  421,  plainly  have  reference  to  the  same 
subject.  Thus,  it  Is  said  that  the  7tb 
Amendment  "does  not  attempt  to  regulato 
matters  of  pleading  or  practice,"  that  "its 
aim  is  not  to  preserve  mere  matters  ot 
form  and  procedure,  but  substance  of  right," 
and  that  "this  requires  that  questions  of 
fact  in  common-law  actions  shall  be  settled 
by  a  jury,  and  that  the  court  shall  not 
assume  directly  or  indirectly  to  take  from 
the  jury  or  to  itself  such  prerogative," 

In  Barney  v.  Sohmeider,  S  Wall.  248,  19 
L.  ed.  648,  the  court  received  the  testimony 
taken  on  a  former  trial,  but  did  not  have  it 
read  to  the  jury.  The  court  informed  tbe 
jury  of  its  purport,  and  directed  them  to 
find  a  verdict  in  favor  of  the  plaintiff,  la 
other  words,  the  court  followed  tbe  practice 
of  directing  a  verdict  by  A  jury  without  the 
evidence  npon  which  it  should  rest  being 
properly  presented  to  tbe  jury.  The  court 
overruled  the  contention  that  there  was  not 
a  disputed  question  of  fact,  saying,  after 
reviewing  the  case:  "Where  there  la  any 
discrepanev,  however  slight,  the  court  must 
submit  tbe  matter  to  which  it  relate*  fa 
th«  jury,  because  it  is  their  province  to 
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wtdglit  Mid  bklann  the  tMtinunif,  uid  not 
ih»  eonrt's.  The  pTopMition  U  not,  there- 
fore, Mutained,  that  nothing  but  ft  queetion 
e<  I«w  wM  to  be  decided.*    Id.  p.  2S3. 

The  ouee  suatlj  relied  upon  ue  thoee 
of  Hodgee  t.  Seaton,  100  U.  8.  «08,  E7  L. 

Sed.  leg,  1  Bup.  Ct  Rep.  307;  and  Baylii  t. 

TTnveUen'  Iiii.;Co.  113  U.  S.  31G,  2S  L.  ed. 
sea,  6  Sup.  Ct.  Rep.  4B1.  But  it  !•  lub- 
mitted  that  tbeee  cuet  neither  eontrol  the 
matter  nor  are  Inconsletent  with  the  prln- 
eiplea  which  I  have  urged  aa  determinative 
of  thie  question. 

In  Hodgea  y.  Eaatan,  eupra,  there  wee 
a  ao-ealled  ipeelal  verdict,  is  enawer  to 
qneetioni  propounded  by  the  court.  But 
the  questioni  and  the  vardlet  in  reiponee 
thereto  covered  only  a  pert  of  the  material 
iaanea  of  tact.  The  court  gave  Judgment 
opon  the  apecial  verdict  and  upon  what  i> 
deeoribed  aa  "facta  conceded  or  not  die- 
pnted  upon  the  trial."  What  theae  facta 
were,  whieh  laj  ontaide  the  verdict,  did 
■ot  appear  from  the  record.  'Ve  bill  of 
aiceptiona  waa  talcen  ahowing  the  evidence 
Introduced  by  either  party,  nor  waa  there 
•  general  verdict."  This  court  aaid  that 
having  regard  alone  to  the  queetiooa  and 
anawera  propounded  to  the  jury,  it  wae 
dear  that  the  plaintiffs  had  not  proved 
their  eaae.  If  it  were  preaumcd  that  there 
■ere  no  material  facta  beyond  thoae  found 
fay  the  jury,  then  the  judgment  wee  un- 
authoriaed;  on  the  other  hand,  if  there 
were  other  material  facta,  they  were  found 
by  the  court,  and  not  by  the  jury.  Aa  the 
eourt  pointed  out,  there  waa  no  waiver  of 
a  Jury,  by  a  atipulation  In  writing,  aa  pro- 
Tided  by  the  atatute  (Rev.  Stat.  H  648, 
84ff,  U.  B.  Comp.  Stat.  IBOl,  p.  6Z&),  and 
there  waa  "nothing  In  the  record  from 
which  anch  atipulation  or  waiver  may  be 
Inferred."  The  eaae,  then,  waa  one  in 
whieh  the  record  afforded  no  baala  for  a 
Judgment,  and  there  waa  no  alternative 
but  to  direct  that  a  trial  he  had  "upon  all 
the  material  iaauea  of  fact." 

In  Baylia  v.  Travellera'  Ina.  Co.  aupra, 
the  action  waa  upon  a  policy  of  insurance 
to  be  paid  to  the  plaintiff  in  case  bis  father 
"ahould  accidentally  sustain  bodily  injury 
whicb  should  produce  death  within  ninety 
daya."  After  tlie  close  of  the  testimony, 
the  defendant  moved  to  dismiss  on  tlia 
ground  that  tlie  evidence  waa  insufficient 
to  support  a  verdict.  The  motion  was 
doiied,   the   ptaintiff   insisting   that   there 

Swere   queetiona   of   fact   which    should    be 

•  anbmitteil  to  the  jury.  The  court  then 
directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  suhject  to  its  opinion  upon  the 
question  whether  the  facta  warranted  a 
recovery.  Subsequently  the  court  denied  a 
motion    for    judgment    on    the    verdict    in 


favor  of  the  plaintllT,  and  djreotod  Judg- 
ment to  be  ento'ed  for  the  defendant.  This 
court  reversed  the  JudgmsBt  and  ordered 
a  new  trial. 

The  pith  of  the  decision  ia  that,  deapite 
what  the  trial  judge  said  regarding  the 
matter,  there  were  really  queaiions  of  faot 
tor  the  jury,  and  that  the  trial  judge  could 
not  take  the  place  of  the  jury  in  deciding 
them.  The  appellant  challenged  the  Judg- 
ment ttt  thia  eourt  npoa  that  ground,  whieh 
waa  found  to  be  well  taken.  What  was 
aetnally  decided  appears  from  the  follow- 
ing  atatement  of  the  opinion: 

"But,  without  a  waiver  ot  tlie  right  ot 
trial  by  jury,  by  eonaent  of  parties,  the 
court  erra  if  it  substitutes  Itself  for  the 
Jury,  and,  passing  upon  the  effect  of  the  evi- 
dence, flnda  the  facts  involved  in  the  iswne 
and  rendera  judgment  thereon. 

'Thia  is  what  waa  done  in  the  present 
case.  It  may  be  that  the  conclusions  a4 
faot  reached  and  stated  by  the  oonrt  »tii 
correct,  and,  when  properly  ascertained, 
that  they  require  auoh  a  judgment  as  waa 
rendered.  That  ia  a  question  not  before  na. 
The  plaintiff  in  error  eomplaina  tliat  he 
waa  entitled  to  have  the  evidence  aubmitted 
to  the  Jury,  and  to  the  benefit  of  anch  con- 
clusions ot  fact  as  it  might  Juatiflahly  have 
drawn;  a  right  he  demanded  and  did  not 
creive;  and  that  ho  baa  betn  deprived  ot 
it,  by  the  act  of  the  court,  in  entering  a 
judgment  against  him  on  ita  own  view  of 
the  evidence,  without  the  intervention  ot 
a  jury. 

"In  this  particular,  we  think  error  haa 
been  well  assigned."     Id.  pp.  S20,  S21. 

This  being  the  point  of  the  case,  it  would 
seem  to  be  rather  an  extreme  conatmetlona 
of  the  rest  of  the  opinion,*  In  Ita  references* 
to  practice,  to  tremt  it  aa  an  ezhaustivs 
atatement  of  all  the  poeeibiUtiee  of  I^isla- 
tlve  control  over  procedure  within  eonsti- 
tutional  limits,  or  as  laying  down  rules 
which  would  preclude  the  court  in  a  eaae 
where  there  was  «o  question  of  fact  for  the 
jury,  from  following  the  appllcabls  stats 
practice,  or  an  act  of  Congress,  in  enterieg 
judgment  for  the  party  who,  upon  the  rec- 
ord, was,  as  matter  ot  law,  entitled  to  it. 
Tliat,  as  I  regard  the  decision,  is  very  far 
from  its  purpose  and  effect. 

It  ia  said,  however,  that  a  new  trial 
atTorda  opportunity  to  a  plaintifT  to  better 
Ina  case  by  presenting  evidence  which  may 
not  have  been  available  before.  But  we  are 
not  dealing  with  an  application  for  a  new 
trial  upon  the  ground  of  newly  diaeovered 
evidence,  or  with  the  principles  controlling 
an  application  ot  that  sort.  We  are  con- 
cerned with  the  question  whether  a  party 
has  a  constitutional  right  to  another  trial, 
simply  because  the  trial  eourt  erred  ia  ita 
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determlnkUoa  of  a  question  of  la,«  which 
was  decutive  ol  tha  eM«  nude.  Hsd  tbc 
tri«l  «anrt  don*  what  tbi*  court  ga;s  it 
should  havs  done,  it  would  have  directed  a 
verdict  for  tb«  dafendant;  and  If  tha  jury, 
aimplf  following  tha  instruction  of  tha 
trial  court,  had  ao  found,  final  judgment 
would  have  baeo  entered  and  no  new  trial 
would  now  be  granted.  Still  tha  jury 
would  not  have  passed  upon  any  question 
of  fact,  but  would  simply  bare  obeyed  the 
judge.  The  opportunity  to  better  the  coie 
OB  m  Bwond  tiial  would  prabablj'  lie  aa 
welcome,  but  it  would  not  be  accorded.  I 
am  unable  to  see  any  baaia  for  a  aonatitu- 
tional  distinction  which  raises  a  constitu- 
tional right  to  another  trial  in  the  one 
case  and  not  in  the  other. 

Of  course  In  any  case,  where  there  are 
questions  of  tact  for  the  jury,  the  court 
oannot  undertalce  to  decide  them  unless  a 
jury  trial  is  waived.  But  it  would  seani 
to  be  an  entire  miaapprchenBion  to  say  that 
trial  by  Jury,  in  its  constitutional  aspect, 
^requires  the  anbmiasion  to  the  jury  of  evi- 
^  deuce  wblch  presents  no  question  for  their 
■  decision ;  and  that,  although  there  be  no 
facta  for  the  jury  to  pa^  upon,  still  the 
judgment  which  follows  aa  matter  of  law 
ean  bs  arrived  at  only  through  a  verdict. 
This  is  to  create  a  oonstitutiooal  right  out 
of  the  practice  of  talcing  verdicts  b;  direc- 
tion. The  anciBit  method  of  ehallenging 
the  sufficiency  of  the  evidence  by  demurrer, 
and  thereupon  either  discharging  the  jury 
Altogether  or  assessing  the  damages  con- 
ditionally to  await  tbe  decision  of  the  de- 
murrer (Darrose  v.  Newbott,  Cro.  Car. 
143),  reveals  tbe  function  of  court  and 
Jnry  in  a  clearer  light,  and  shows  that  the 
idea  that  the  jnry  upon  a  trial  where 
tilers  is  no  evidence  to  sustain  a  finding  by 
the  jury  can  be  reached  only  through  a 
verdict  could  not  have  been  entertained  at 
the  time  tbe  Constitution  was  adopted. 

To  repeat  and  conclude:  All  that  has 
been  done  in  the  present  eaae  could,  in  iub< 
■taoce,  have  been  done  at  common  law,  al- 
beit b;  a  more  cumbrous  method.  There 
has  been  no  invasion  of  the  province  of  tbe 
jury.  That  conclusively  appears  from  the 
fact  that  this  court  holds  that  there  waa 
no  basis  for  a  finding  by  the  jnry  in  favor 
of  the  plaintiff.  We  have  here  a  aimpliliea- 
tion  of  procedure  adopted  In  the  public 
interest  to  the  end  that  unnecessary  litiga- 
tion may  be  avoided.  Tbe  party  obtaina 
the  judgment  which  tn  law  he  should  have 
according  to  the  record.  I  submit,  with 
deference,  that  in  now  condemning  this 
practice,  long  followed  in  the  courts  below, 
this  court  le  departing  from,  instead  of  ap- 
plying, tbe  princlplca  of  the  common  law,  ' 


and  is  atoidinB  ratiiar  than  cnfonsing  tha 
eonatitu tional  proviaioB. 

I  am  authorised  to  say  that  Hr.  Justice 
Holmes,  Mr.  Justice  Lunon,  and  Mr, 
Justice  Pitney  concur  in  this  dissent. 


MRS.  UART  E.  GTEWABT,  Frederie  T. 
Mayer,  Mra.  Chriatine  R.  Jepson,  Mrs. 
Kate  S.  Mason,  Hiss  Julia  I*  Mayer,  and 
Mrs.  Annie  I.  Woods. 

Cabbigbs  a  286*)  — Ddtt  to  Liobt  Sta- 
tions AND  Approaohu. 
1.  Tbe  obligation  of  a  railroad  company 
to  use  ordinary  care  to  light  its  stations 
and  approaches  for  the  reasonable  accom- 
modation of  pasaengers  obtaina  not  only 
while  the  pasaengerB  are  being  carried  on 
the  train,  out  while  they  austain  the  rela- 
tion of  passengers  and  are  performing  acta 
reasonably  ejtd  fairly  attributaJble  to  that 
relation,  auch  aa  leaving  tbe  train  for  re- 
freshment, for  the  Bending  of  teleerama, 
for  tlie  talcing  of  exercise,  and  tbe  like. 

[Ed.    Nat*.— For    oUi«r    CBsa*.    •«   Carriers, 
CiDt.  Dig.  11  UU-UIS,  UEO-IU!;   Dec.  D[B.  |  iM.*] 
CABBIEBS  (i   347*)— LlABILlTT  TO   Pabobk- 
OER9— CONTBIBUTOBT    NEGUOENCE. 

S.  An  elderly  woman  paaaenger  ia  not 
guilty,  as  a  matter  of  law,  ol  such  coo- 
tributory  n^liKenee  in  attempting  to  alight 
to  asceHavn  whettier  or  not  tbe  train  she 
ia  on  is  the  right  one  as  will  bar  a  recovery 
for  injuries  auatained  through  the  carrier's 
failure  properly  to  light  tbe  atation  grounds, 
where  no  one  came  into  her  ear  for  some  tea 
or  fifteen  minutes  after  aha  had  boarded  it, 
and  it  was  dimly  lighted,  and  there  was  no 
in  charRe. 


[Ed. 
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S.  The  conduct  of  an  elderly  woman  pas- 
senger once  safely  on  her  train,  in  attempt- 
ing to  alight  to  nacertain  whether  or  not 
Buch  train  is  the  right  one,  where  no  one 
had  entered  the  car  for  Rome  ten  or  tlfteon 
minutea,  and  it  was  dimly  lighted,  and  thera 
was  no  one  in  charge,  ia  not  the  interven- 
tion of  a  new  and  prozimata  cauae  of  tha 
injury  suatained  bv  her  from  falUnff  from 
the  car  platform  which  will  relieve  tbe  car- 
rier from  liability  to  her  for  its  n^Iigent 
failure  to  light  the  station  grounds  prop- 

[Ed.    Note,_FoT    otber    eaaae.    ■••   Csrrtera, 

Cent.  Dig.  I  U&l;    Dao.  Dig.  I  ».•] 
[No.  205.J 

Submitted  March  20,  1013.    IVnided  AprU 

21,  1913. 
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TBXA8  &  P.  R.  GO.  v.  STEWABT, 


IK  ERBOR  to  th«  United  States  Circuit 
Court  of  Appeals  for  the  Ilfth  Circuit 
to  review  a  judgment  which  afOrmed  a  judg- 
ment of  the  Circuit  Court  lor  the  Easteni 
Diitrict  of  Texas  in  favor  of  plaintifT  in  a 
personal -in  Jiuy  action  against  a  carrier. 
Affirmed. 

See  same  case  below,  105  C.  &  A.  648,  183 
Fed.  575. 

The  facts  are  stated  In  the  opinion. 

Messrs.  W.  U.  Hftll  and  F.  H.  Preoder- 
cast  for  plaintiff  in  error. 

Mr.  S.  P.  JoDes  for  defendants  Id  error. 

i 

P  *Mr.  Justice  Daj  delivered  tlia  opinion 
of  the  court: 

This  case  was  b^un  bj  Mrs.  Dora  E. 
Hayer,  since  deceased,  to  recover  damages 
for  injories  alleged  to  have  been  •natained 
by  lier  because  of  the  negligeDCe  of  the 
Texas  t  Paciflc  Railway  Company  in  fall- 
ing to  keep  its  itation  grounds  at  Marshall, 
Tbus,  properly  lighted  when  Mr».  Hayer 
was  about  to  take  passsge  upon  one  of  its 
traios.  Judgment  upon  verdict  In  the 
United  States  circuit  conrt  for  the  eastern 
district  of  Texas,  to  which  the  case  had 
been  removed,  was  sffirmed  by  the  United 
States  circuit  oonrt  of  appeals  for  the  fifth 
circuit.  The  case  is  brought  here  because 
of  the  fact  that  the  railway  company  was 
organized  as  a  Federal  corporation. 

The  facts  disclosed  in  the  record  tend  to 
■how  that  Mrs.  Mayer,  a  woman  about  fifty- 
nine  years  of  age,  desired  to  travel  from 
Marshall  to  New  Orleans,  Louisiana.  For 
tluit  purpose,  accompanied  by  a  young  man, 
a  relative,  she  proceeded  to  the  station  in 
tlie  former  city.  The  train  left  late  at 
sight.  The  night  was  dark  and  rainy.  The 
station  at  Marshall  has  three  railway  tracks 
adjoining  it.  The  first  track,  nearest  to  the 
.depot,  was  unoccupied.  Upon  the  second 
Sa  train  was  standing,  bound  for  the  west, 
*  the  opposite  direction  to  which  Mrs.  Mayer 
expected  to  travel.  The  train  for  New  Or- 
leans WBE  standing  upon  the  third  track, 
headed  toward  the  east,  consisting  ol  an 
express  ear,  smoker,  chair  car,  and  sleeper. 
After  purchasing  her  ticket,  Mrs.  Mayer 
and  her  companion  proceeded  toward  the 
eastbound  trnin  on  the  third  track,  pass- 
ing around  the  train  standing  nearer  the 
station.  On  their  way  they  met  someone 
with  a  lantern,  and  were  told  to  take  the 
train  upon  the  third  track.  They  entered 
the  eraoking  car.  There  was  no  one  in 
charge  of  the  car,  which  waa  dimly  lighted. 
and  tiie  testimony  tends  to  show  that  Mrs. 
Hayer  became  apprehensive  that  she  was 
upon  the  wrong  car,  finding  after  ten  or 
fifteen  minutes  that  no  other  person  entered 
the  coach.  Her  escort  assured  her  that  she 
was  upon  tbe  right  train  and  left  her  in  the ' 


ear,  going  out  of  the  smoker  with  a  view 
to  aseertaining  whether  the  ebair  ear  wm 
open.  Mrs.  Mayer  teetifled:  "J  b«eams 
fearful  that  I  waa  on  the  wrong  eoach,  as 
no  one  else  entered  tbe  same,  and  I  left  it 
to  find  out  as  to  whether  it  was  the  right 
car  or  not.  ...  I  went  to  the  door 
and  saw  that  it  waa  all  in  darkness,  and  1 
wanted  to  go  and  I  hold  onto  the  door 
frame  to  try  to  reaeh  the  steps  of  the  ear 
with  my  feet,  and  in  reaching  for  them  I 
went  on  too  tar  and  slipped  and  fell  to  the 
ground."    She  was  severely  injured. 

There  was  testimony  tending  to  show 
that  the  itatim  was  improperly  lighted, 
and,  as  upon  writ  of  error  the  facts  tend- 
ing to  support  the  judgment  must  be  con- 
sidered in  their  most  favorable  aspect  in 
that  regard,  we  must  give  due  weight  to 
the  testimony  offered  to  establish  that  the 
illumination  was  so  deficient  at  this  point 
as  to  make  it  very  difficult  to  recognise  tlie 
countenance  of  a  person  mora  than  10  or 
12  feet  away,  and  that,  when  the  train  was 
on  the  second  track,  aa  in  this  instance,  in 
the  vicinity  where  Mrs.  Mayer  fell,  the  door 
and  steps  ol  the  ear  were  insufflcientlyg 
lighted.  The  court 'submitted  the  question* 
to  the  jury  upon  a  charge  which  left  to 
them  the  issue  of  negligence  in  the  failure 
of  the  railway  company  to  use  ordln&ry 
care  to  provide  sufficient  lights.  In  this 
reapeet  tbe  court  told  the  jury: 

"Upon  that  subject  you  are  Instructed 
that  after  tbe  plaintiff  purchased  her  ticket 
and  went  to  tbe  car  for  tbe  purpose  of  tak- 
ing passage  for  New  Orleans,  the  relation 
of  passenger  existed  between  her  and  the 
defendant  railroad  company,  and  the  du^ 
of  the  defendant  to  her  was  that  of  eSe^ 
cising  ordinary  care  in  having  proper  lights 
for  the  guidance  of  those  desiring  to  take 
passage  on  its  train,  or,  if  necessary  [ity] 
demanded  it,  to  get  off  the  train.  By  'ordi- 
nary care  is  meant  that  degree  of  et  re  and 
caution  that  a  man  of  ordinary  prudence 
and  ordinary  caution  would  exercise  under 
the  same  or  similar  elrcumstancee.  There- 
fore, in  this  ease,  determine  whether  or  not 
the  defendant  had  provided  lights  such  aa 
a  man  of  ordinary  prudence  and  eautiot) 
under  the  circumstances  would  have  f>ro- 
vided.  If  you  find  from  the  evidence  that 
the  railway  had  provided  such  lights,  you 
need  not  pursue  your  inquiry  further,  but 
return  a  verdict  for  the  defendant.  But  If 
you  find  from  the  evidence  that  the  Hghtit 
that  the  defendant  had  furnished  were  nov 
such  as  a  man  of  ordinary  care  and  ordinary 
prudence,  under  the  circumstances,  would 
have  furnished,  then  yon  are  instructed  to 
determine  tbe  further  question  in  regard  to 
Mrs.   Mayer's   injuries   and  how   ibtj  •»• 
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And  the  eonrt  also  charged  the  Juij  that 
U  it  believed  that  Mra.  Majer  thought  that 
■he  was  on  the  wrong  train,  and  attempted 
tu  get  off  the  train  to  aaeertain  that  fact 
deflnitely  before  leaving  the  atatioo,  her 
relation  to  the  railway  aunpAay  continued 
to  be  that  of  a  paBBenger. 

The  court  further  inetructed  the  jury 
that  if  it  found  that  the  railway  company 
wae  negligent  ia  the  respect  mentioned,  it 
ihonld  further  determine  whether  Mra. 
§  Mayer  was  guilty  of  contributory  negli- 
•  gence  in  attempting  *to  slight  from  the  car 
under  the  circum stances  shown,  and  that, 
to  render  a  verdict  for  the  plaintiff,  the 
jury  muit  find  from  the  evidence  that  the 
railway  company  had  not  uied  ordinary 
4$are  in  providing  lighte,  and  that  the  plaln- 
tilT,  in  attempting  to  descend  from  the  car, 
bad  uaed  ordinary  care  under  the  circum- 
■tanees,  and  that  her  injury  was  solely  due 
to  the  want  of  ordinary  care  upon  the  rail- 
way company's  part  in  failing  to  provide 
proper  lighta. 

Hie  eharge  that  a  railway  company  is 
tonnd  to  use  ordinary  care  to  light  ita  sta- 
tlooa  and  approaehea  for  the  reaaonable 
AceommodatioD  of  paieengers,  so  that  they 
«r  thoee  intended  to  become  such  may  enter 
apon  and  depart  from  trains  with  reason- 
able eafe^,  was  as  favoraUe  as  the  defend- 
ant eould  ask.  Alabama  Q.  6.  R.  Co.  v. 
Cc^ina,  32  C.  C.  A.  1,  00  n.  S.  App.  140, 
88  Fed.  U6.  The  obligation  to  uee  due  care 
•Mains  not  only  while  the  paaeengera  are  be- 
ing carried  on  the  train,  but  while  they  sus- 
tain the  relation  of  psisengera  and  are  per* 
forming  acts  reasonably  and  fairly  aftribn- 
table  to  that  relation,  such  as  leaving  t&e 
train  for  refreshment,  for  the  sending  of 
tclegramB,  for  the  talcing  of  exercise,  and 
the  like.  Alabama  G.  S.  R.  Co.  v.  Coggins, 
topra,  and  cases  therein  cited. 

We   see   no  reason  to  disagree  with   the 
court  below  In  its  charge  with  reference  to 
wmtributory  negligence.     In   view  of  the 
fact  that  no  one  was  in  charge  of  the  train, 
and  that  nobody   came   into  the   ear   after 
Mra.  Mayer  had  been  there  some  tan 
flftoen  minutes,  it  was  not  an  unusual 
Improper  thing  that  she,  an  elderly  wom 
under  auch   olrcnmitances,  should   wish  to 
learn  for   herself  whether  or  not  she   had 
taken  the  right  train  or  car  for  transporta- 
tion upon  her  Intended  journey. 

Nor  do  we  tbinlc  there  is  force  in  the 
contention  that,  Mra.  Mayer  being  once 
safely  on  the  train,  her  ovm  conduct  in 
nndertaking  to  leave  it  was  the  intei 
tion  of  a  new  and  proximate  cause  of  the 
injury,  which  alone  resulted  in  her  mis- 
gfortune,  and  of  which  she  cannot  complain, 
■tor  this  argument,  like  the  other,  proceeds 
upon  the  assumption  that,  she  having  once 


safely  become  a  passenger,  the  railway  com- 
pany owed  her  no  further  duty.  As  wo 
have  said,  Mrs.  Mayer's  conduct,  becauso 
of  her  anzie^  and  desire  to  be  sure  that 
she  was  upon  the  right  train,  did  not,  in 
our  view,  of  itself  absolve  the  railway  com- 
pany from  its  du^  to  her  as  a  passenger. 
True  it  is  that  a  new  eauae,  snfflcient  to 
produce  the  injury,  may,  after  the  negli> 
gence  which  is  the  basis  of  recovery  has  oc- 
curred. Intervene  under  such  circumstances 
as  to  relieve  iiom  liability  the  one  respon- 
sible for  the  original  wrong.  In  such  cases, 
however,  there  must  be  the  intervention  ot 
a  new  and  independent  cause  between  the 
wrong  and  the  injury.  Milwaukee  k  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  4S0,  4T6,  24 
L.  ed.  866,  869.  The  doctrine  finds  apt  il- 
lustration in  the  ease  of  Atchison,  T.  k  3. 
r.  R.  Co.  V.  Calhoun,  218  U.  S.  1,  GS  L.  ed. 
671,  2S  Eup.  Ct  Rep.  321,  where  a  child 
had  been  safely  handed  to  a  person  stand- 
ing on  the  depot  platform  at  whieh  the  pas- 
senger with  the  child  wished  to  alight; 
the  train  started,  and  the  third  person  at- 
tempted to  place  the  child  back  upon  tb« 
train  wbile  in  motion.  The  child  was 
severely  injured.  It  appeared,  It  will  be 
observed,  that  the  child  bad  been  safely 
deposited  at  the  station,  and  that  the  act 
ot  the  third  person  in  trying  to  put  the 
child  upon  the  train  was  the  Intervenii^ 
cause  which  rendered  the  n^Iigence  in  fail- 
ing to  stop  the  train  or  to  assist  the  ehiU 
therefrom  at  the  proper  station  no  longer 
a  proper  ground  of  recovery.  Assuming, 
as  we  think  we  must,  that  Mra.  Mayer  was 
acting  within  her  righta  as  a  passenger  la 
undertaking  to  assure  herself  that  she  waa 
upon  the  right  train,  we  think  the  mere 
fact  that  she  proceeded  in  the  manner  stated 
waa  not  of  itself  the  intervention  of  an- 
other and  independent  cause  itself  prodno- 
tive  of  the  Injury. 

Upon  the  whole  record,  we  find  no  raaMm 
to  reverse  the  judgment,  and  It  ia  therttfon 
afflrmed. 


EDWARD   P.  FERRY. 

JuDoiiKNT  (I  17»)  —  Of  Court  of  Siemt 

Statb^tibisdictior  or  Pbbsom. 

1.  An   executor   who    has   removed   fmn 

Jurisdiction   is   bound   by   a   peraanal 

Igment  for  a  devastavit,  rendered  in  tha 


bonU  non,   if   the   local   law   permits   such 

CUce,  sinea  if  a  judicial  proceeding  la 
n   with    Juriadictton   over   the   perstH 
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of  the  Mrtj  concerned,  it  is  witliin  tbe 
power  <a  tb«  state  to  bmd  him  b;  every 
•nbaeguent   order   in   the   cause. 

[Sd.  NoU.— For  othir  can*,  see  JndcnMDt, 
Cent.  Dig.  n  JS-U:    Dte.  Dlf.  |  17.*] 

OouBTS  (1  198*)  —  JiTBiBDicnoH  or  Pio- 
BATx  CoDBT— JuDOiixRT  rox  Detabiatit. 

2.  A  ■tiit«  msj  invest  its  probata  courts 
with  jurisdiction  to  render  a  perBon&l  judg- 
ment lOT  a  dev&atavit  against  an  executor, 
in  favor  of  an  administrator  d«  bonU  no*. 

[Ed.  Nots.— For  atlier  caHe.  les  CoorU.  Oant 
DtC'  il  1BR,  4T1-1T^  4T8:    Dm.  DIr.  |  Ug.'] 

CoDBTs  (I  S6G*) — Fedebal  Coubtb— Fol- 
LowiHO  DiciBiona  or  State  Cohbts. 

3.  A  decree  of  an  inferior  state  court  will 
be  auitmed  bj  the  Feder«l  court  to  be  within 
its  powers,  in  the  abHcnce  of  atatute  oi  ' 
cision  to  the  contrary. 

[Ki  Note,— For  other  caiM,  ■«  Oourta,  ( 
DUt.  II  KO,  Kt.  S66.  KS-m:   Dec  Die.  |  Ui. 


4.  A  judgment  in  peraonatn  for  a  dents^ 
tavit,  rendered  against  an  executor  ■  ' 
favor  of  a  administrator  de  bonit  non  b^ 
a  Michigan  probate  court,  will  be  assumed 
to  have  been  within  its  powers  until  the 
state  supreme  court  decides  otherwise,  in 
Tiew  of  Mich.  Comp.  Laws  JB57,  §3  2977, 
MB4,  Comp.  Laws  1887,  S3  9428,  B435, 
wbieh  provide  for  charging  an  executor  in 
his  account  with  all  the  goods  of  the  de- 
ceased that  come  to  his  possession,  and  with 
waste  in  case  of  neglect  to  pay  over  tho 
inon<7  in  bis  hands,  or  of  loss  to  "the  pers 
inUrested,  with  liability  on  the  bond  aa 
alternative,  and  of  decisions  of  the  highest 
state  court  that  money  received  by  an  ad- 
ministrator, and  unjustifiably  paid  out,  is 
still  in  his  hands  in  eontemplatii  '  * 
«nd  that  parties  interested  may  surcharge 
or  falsify  his  account,  and  that  the  assets 
of  an  estate  are  not  regarded  as  adminis- 
tered until  they  have  been  collected  and 
applied  as  required  by  law  or  hy  the  will, 
until  which  time  the  jurisdiction  of  the 
probate  court  remains. 

[ltd.   Note.— For  otber  castB.  >as  Conrta,  Oeut. 

Dfg.  II  MO,  (B!,  a»,  »S9-»71;    Deo.  DH.  I 

EXECUT0B8    AND    AOUINIeTBATOBS    (j    472*) 

—  Writ  and  Pbocksb  — SiiynciEKOT  of 
Notice— Pbobatk  PBOcKEDrNoa. 
6.  Notice  to  an  executor  of  a  petition 
to  a  probate  court  tliat  he  be  ordered  to  ac- 
count is  notice  that  the  accounting  will 
Eover  all  his  accounts  as  executor,  and  not 
merely  an  account  of  the  assets  in  his 
hands,  where  the  jurisdiction  of  the  pro- 
bate court  extends  to  requiring  him  to  ac- 
count for  and  distribute  all  that  comes  to 
bishands. 

Executobs  and  Adwinistbatoba   dJ  S6, 
469*)  —  Incoupktent  Pkrhoss  —  SniTa 

ASAINffT. 

8.  Tbe  insanity  of  an  executor  does  not 
affect  the  power  of  the  probate  court  to 
remove  him,  and  to  require  the  settlement 
of  his  aeoount. 

M.  Note.— Far  other 


e  ExecuCora  and 


(Bd.  t 

AdmlBtL , 

ma,  toil;    Dec.  Die 

OoNmrrnnoNAL  Law  (j  306*)— Due  Pbo- 

CKBs  OF  Law-^udsment  of  Sistkb  Staii. 

7.  There    is   no    Infirmity    under    U.    S. 


non,  against  the  axecutor,  who,  having  re- 
moved to  another  jurisdiction,  and  having 
been  adjudged  incompetent  there,  can  only 
be  served  constructively,  where  the  steps 
taken  were  concurred  in  by  both  the  court 
that  controlled  the  cause  and  Uie  court 
that  controlled  his  person. 
UM.  Note.- For  other  oases,  see  OonsUtatloBBl 

s-j-a-i  %"  •»■  a^-  "»«.•»  ss' 

[Noa.  800  and  301.] 


ON  WEITS  of  Certiorari  to  the  Unifod 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  judgments 
which  affirmed  judgments  of  the  Circuit 
Court  for  the  District  of  Utah,  anataining 
demurrers  to  the  complaints  in  suits  upon 
a  decree  of  the  Probate  Court  of  Ottawa 
County    in    the    State    of    Michigan.      It»- 

See  same  case  below.  No.  20O,  99  C.  C.  A. 
221,  ITS  Fed.  887;  No.  201,  BB  C.  C.  A. 
23S,  175  Fed.  881. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Wlllard  F.  Keeaey,  Charlea 
S.  ThmnaH,  Edward  B.  Critchlow,  Henry 
0.  Hall,  Walter  I.  Lillie  for  petitioner. 

Uessrs.  Gcorse  Sntherland,  Franklin 
8.  Richards,  and  Edward  Stewart  Fenj 
for  respondent. 

*  Mr.  Justice  HoImM  delivered  tbe  opinloa? 
of   the   eourtr 

These  are  suits  brought  in  the  drenit 
court  for  the  district  of  Utah  upon  decren 
of  the  probate  court  of  Ottawa,  Michigan. 
The  defendant  demurred  to  the  complaints, 
tbe  circuit  court  sustained  the  demurrera,§ 
and*gave  judgments  for  the  defendant,  and" 
these  judgments  were  affirmed  by  tbe  cir- 
cuit court  of  appeals.  Dfl  C.  C.  A.  221,  235, 
ITS  Fed.  607,  BS1.  A  short  sUtement  of  tbe 
facts  alleged  at  great  length  in  tbe  com- 
plaints will  be  enough. 

William  M,  Ferry  died  in  1887,  domiciled 
in  Ottawa  county,  Michigan.  His  will  was 
proved,  and  the  defendant,  Edward  P.  Per- 
vtiB  appointed  executor  by  the  Ottawa 
ite  court,  qualified  and  entered  upon 
his  duties.  In  1878  he  removed  to  Utah, 
and  becoming  incompetent,  was  put  under 
the  guardianship  of  two  sons,  W.  M«it 
Ferry  and  Edward  S.  Ferry,  in  18B2.  Irt 
residuary  legatees  and  dcviseet  peti- 
tioned the  Michigan  probate  court  that  the 
defendant  be  removed  from  his  offle*  of 
executor,  that  he  be  ordered  to  ecconnt  for 
the  unadininistered  residue  of  the  estate 
and  that  the  Michigan  Trust  Compaof  itU 
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appoluted  admlnlfltratoT  da  ionti  M>  irtth 
the  will  annexed.  Notics  of  tbe  petition 
and  time  and  plae«  of  the  hearing  was  siren 
br  pablicatian  and  alao  was  given  to  the 
defendant  and  bi*  saardlana  peraonally  in 
Utah.  The  guardlanf,  by  order  of  the  Utah 
court,  appeared  and  asked  for  the  appoint- 
ment of  a  guardian  nd  litem,  which  waa 
made,  and  an  antwer  and  croia  petition 
praying  for  affirmative  relief  were  filed. 
lAw^en  were  retained  and  paid  out  of  the 
defendant'a  eatate  by  order  of  the  Utah 
court.  There  were  various  proceedings,  tbe 
and  of  which  was  that  the  plaintiff  was  ap- 
pointed administrator  de  bonit  nan,  the 
cross  petition  waa  denied,  and  it  was  de- 
creed that  the  defendant  was  indebted  to  tlie 
Mtate  for  91,220,173.41.  The  defendant  be- 
ing entitled  to  one  fourth  of  the  above  sum 
M  residuary  legatee,  he  was  declared  liable 
for  $915,355.08,  and  ordered  to  pay  it  over 
within  sixty  days  to  tha  Michigan  Trust 
Company.  The  defendant  also  had  been 
appointed  by  tbe  same  court  executor  under 
Shia  mother's  will,  and  after  proceedings 
7  like  those  that  we  have  described  waa*de- 
clared  liable  for  110,458.81,  which,  too,  he 
was  ordered  to  pay  to  the  plaintiff  within 
■ixty  days. 

Ordinarily  jurisdiction  over  a  person  is 
baaed  on  tbe  power  of  the  sovereign  assert- 
ing it  to  seize  that  person  and  imprison  him 
to  await  the  sovereign's  pleasure.  But 
when  that  power  exista  and  is  asserted  by 
•ervice  at  the  beginning  of  a  cause,  or  " 
the  party  submits  to  the  jurisdiction 
whatever  form  may  be  required,  we  ( 
pense  with  the  necessity  of  maintaining  the 
physical  power,  and  attribute  tbe  i 
fon»  to  tbe  judgment  or  decree  whether  the 
party  remain  within  the  jurisdiction  or 
This  la  one  of  the  decencies  ol  civilixation 
that  no  one  would  dispute.  It  appliea  to 
article  4,  S  1,  of  the  Constitution,  so  that 
It  a  judicial  proceeding  is  begun  with  ji 
diction  over  the  person  of  the  party 
«emed,  it  is  within  tbe  power  of  a  state  to 
bind  htm  by  every  subsequent  order  in  the 
MUse.  Nations  v.  Johnson,  24  How.  196, 
203,  204,  10  L.  ed.  023,  031,  032.  This  la 
true  not  only  of  ordinary  actions,  hut  of 
proceedings  like  the  present.  It  is  within 
the  power  of  a  state  to  make  the  whole  ad- 
ministration of  the  estate  a  single  proceed- 
ing, to  provide  that  one  who  has  under- 
taken it  within  the  Jurisdiction  shall  be 
subject  to  the  order  of  the  court  in  the 
matter  until  the  administration  is  closed 
by  distribution,  and,  on  the  same  principle, 
that  he  shall  be  required  to  account  for  and 
distribute  all  that  he  reoeivea,  by  the  order 
of  the  probate  court. 

Tbe  court  below,  admitting  the  power  of 
tk«  Michigan  conxt  to  Kdjndga  Uw  tnw 


state  of  the  account  of  the  aaseta  ia  tlM  da- 
fend  ant's  hands,  and  to  require  bim  to 
transfer  them  to  his  tucceaaor,  denied  ita 
power  to  adjudge  him  liable  for  assets  con- 
verted to  h^  own  use,  and  to  decree  that 
he  should  pay  the  amount  from  his  own 
property.  We  believe  that  this  is  the  law 
in  some  of  the  states  (United  States  us* 
of  Wilson  T.  Walker,  109  U.  S.  ZoS,  27  L. 
ed.  927,  3  Sup.  ».  Rep.  277),  but  it  is  no 
less  well  established  in  many  tliat  an  exeeu-^ 
tor  must  account  foi  all  the  property  that^ 
has  come  to  his  hands,  and  the*proceieding>* 
d  with  a  decree  that  he  pay  over  the  sum 
ith  which  he  is  chargeable,  either  to  hia 
■ucceesor  or  the  ultimata  distributee*;  such 
a  decree  indeed  being  a  condition  precedent 
of  the  cumulative  remedy  on  tbe  bond. 
Storer  t.  Storer,  0  Mass.  390,  302,  303; 
Cobb  T.  Kempton,  154  Masa,  266,  200,  28 
N.  E.  204;  Murray  r.  Wood,  144  Masa.  196, 
1ST,  10  N.  E.  822;  Probate  Ct.  t.  Chaptn, 
31  Vt.  373,  370.  In  Beall  r.  New  lUxico, 
IS  Walt.  6.15,  S40,  21  L.  ed.  2&2.  2S4,  it  ia 
recognised  that  some  states  have  made  It 
the  duty  of  an  administrator  who  has  been 
displaced  to  account  to  the  administrator  d* 
bonis  non,  and  very  many  decision*  to  that 
effect  are  cited  correctly  in  2  Woerner,  Am. 
Law  of  Administration,  2d  ed.  5  352,  p. 
748.    Tide  id.  g  G3S,  pp.  1181,  I1S2. 

As  there  can  be  no  doubt  of  tbe  power  «t 
the  states  to  give  the  larger  scope  to  an 
account,  which  indeed  is  not  illogical  in 
view  of  the  fuller  modem  development  of 
the  notion  that  an  executor  holds  all  the 
assets  in  a  fiduciary  capaei^,  the  only  quea* 
tion  in  any  eaae  la  what  tlw  state  has  aeen 
lit  to  do.  Upon  thia  queatlon  courts  of 
other  jurisdictions  owe  great  deference  to 
what  tbe  court  concerned  has  done.  It  ii 
a  strong  thing  for  another  tribunal  to  say 
that  the  local  court  did  not  know  its  own 
business  under  its  own  lawa.  Even  If  no 
statute  OT  decision  of  the  supreme  court  of 
the  state  is  produced,  the  probability  ia  that 
tbe  local  procedure  follows  the  traditiona 
of  the  place.  Therefore  we  should  feal 
bound  to  aaaume  that  the  Michigan  decree 
waa  not  too  broad,  in  tbe  abaenoa  of  statute 
or  decision,  showing  that  it  was  wrong. 

But  unless  and  until  the  supreme  eourl 
of  Michigan  shall  decide  otberwiae,  we  ar« 
of  opinion  that  the  probate  court  was  right. 
The  statutes  provide  for  charging  an  execu- 
tor in  his  account  with  the  whole  of  the 
goods  of  tbe  deceased  that  come  to  his  pos- 
session, and  with  waste  in  case  of  neglect 
to  pay  over  the  money  in  his  hands,  or  of 
loas  to  the  peiaons  interested.  Liability  on^ 
the  bond  is  stated  as  alternative.  Comp.g 
Law*  1897,  SB  0428^  B43S ;  Comp.  Laws  18ST,* 
SS  2977,  2084.  It  is  said  by  the  supreme 
court  that  money   received  by  ka  ndmia- 
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istmtor,  and  nn justifiably  paid  oat,  ii  itiU 
in  bis  hands  ia  contemplation  of  law,  and 
that  parties  interested  may  surcharge  or 
falsil;  bis  account  (Hall  v.  Orovier,  25 
Hieb.  42S,  432,  436)  ;  and  again,  that  tlic 
auets  of  an  estate  are  not  regarded  as  ad- 
miDistered  until  they  have  been  collected 
and  applied  as  required  by  law  or  the  will 
of  the  testator;  until  that  time  the  juris- 
diction ol  the  probate  court  remains  (Laf- 
ferty  t.  People's  Sav.  Bank,  TO  Mich.  36, 
50,  43  N.  W.  S4.  See  farther,  Stevens  v. 
Ottawa  Probate  Judge,  158  Mich.  62B,  633, 
S34,  121  N.  W.  477,  arising  out  ot  this 
ease.  Re  Saier,  ISB  Mich.  170,  173,  122  N. 
W.  5d3.)  In  short,  Michigan  in  a  general 
w«^  adopted  the  Massachusetts  probate 
feUm  (Canipau  v.  Qillett,  1  Mich.  416, 
417,  SS  Am.  Dee.  73),  according  to  which 
assets  are  not  administered  by  being  con- 
Terted  to  the  executor's  own  use,  but  must 
be  charged  to  him  in  his  account.  It  the 
defendant  properly  was  charged  in  bis  ac- 
eonnt  with  all  that  came  to  bis  bands  and 
that  was  not  distributed  according  to  law. 
It  was  within  the  power  of  the  probata 
court  to  order  him  to  distribute  that 
amount  or  to  pay  it  to  his  successor  in  the 
trust  (Lafferty  v.  People's  Sar.  Bank,  76 
Mich.  36,  71,  43  N.  W.  34). 

It  follows  from  what  we  have  said  that 
a  petition  to  the  probate  court  that  the  de- 
fendant be  ordered  to  account  covered  all 
bis  receipts  as  executor,  and  that  notice  of 
the  petition  was  notice  that  the  accounting 
would  have  that  scope.  The  decree  upon 
the  account  woa  made  with  full  jurisdic- 
tion, and,  apart  from  the  insanity  of  the 
aecountant,  could  be  sued  upon  (Storer  v. 
Btorer,  0  Mass.  390;  Cobb  v.  Xempton,  1G4 
Mass.  206,  260,  28  N.  E.  264),  and  was  en- 
tiUed  to  full  faith  and  credit  elsewhere 
(FitEsimmans  v.  Johnson,  90  Tenn.  416,  428, 
420,  433,  17  S.  W.  100).  It  is  true  that  it 
could  not  be  enforced  in  Michigan  while  the 
Sdefendant  remained  out  of  the  state.  But 
Fwhile  tlw  want  of  power  to*tnforce  a  judg- 


ment or  decree  may  afford  a  reason  against 
entertaining  jurisdiction  (Giles  v.  Harris, 
169  U.  S.  475,  488,  47  L.  ed-  009,  912,  23 
Sup.  Ct.  Bep.  639),  it  has  nothing  to  do 
with  the  validity  of  a  decree  when  made. 
A  decree  in  equity  against  a  defendant  who 
had  left  the  state  after  service  upon  him, 
and  had  taken  all  hie  property  with  him, 
would  be  entitled  to  full  faith  and  credit 
where  he  was  found.  The  judgment  of  a 
court  "may  be  complete  and  perfect,  and 
have  full  ^eet,  independent  of  the  right  to 
issue  execution."  Mills  v.  Duryee,  7  Cranch, 
481,  48S,  3  L.  ed.  411,  413.  See  Kimball 
V.  St.  Louis  ft  S.  F.  B  .  Co.  167  Miss.  T,  B,  34 
Am.  St.  Rep.  250,  31  N.  £.  697. 

Jurisdiction  is  power,  and  the  power  of 
the  Michigan  court  vras  not  affected  bj  the 
insanity  of  Ferry.  The  authority  of  the 
state  to  remove  him  and  to  require  his  ac- 
count to  be  settled  at  the  same  time  re- 
mained, and  therefore,  subject  to  any  re- 
strictions that  might  be  imposed  by  the 
14th  Amendment,  it  was  for  the  state  to 
determine  how  he  should  be  represented, 
and  what  steps  should  be  taken  to  protect 
his  rights.  As  the  jurisdiction  extended 
only  to  the  cause,  and  not  to  any  independ- 
ent proceeding  for  guardianship,  the  orders 
made  necessary  were  orders  in  the  cause. 
But  we  do  not  perceive  what  more  could 
here  been  done  to  secure  Ferry's  rights. 
Still  less  do  we  lee  any  ground  for  declar- 
ing the  decree  invalid  because  of  the  14tl* 
Amendment.  The  steps  taken  were  con- 
curred in  by  tba  only  courts  that  had  any- 
thing to  say  about  it, — the  Utah  court  that 
controlled  bis  person,  and  the  Michigan 
court  tiiat  controlled  the  cause.  On  the 
whole  case  our  opinion  is  that  the  Judgment 
should  be  reversed. 

Judgment  reversed. 

Mr.  Justice  HcKenna  and  Mr.  Jnstlea 
Lamar  dissent.  Mr.  Justice  Van  Dwui- 
ter  took  no  fut  1b  the  dediiea. 
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NORTHERN  PACIFIC  RAILWAY  COM- 
PANY and  Northern  Pulfl«  Rftilroad 
CaropADf,  Appta., 


JOSEPH  H.  BOYD. 

Bailsoads  (I  134*)— Following  Divbrt- 
XD  Funds— Lease  of  Eailboad. 
1.  An  Bgieement  between  one  railway 
empaDy  uid  the  president  of  anotber, 
by  which  the  latter  was  to  deliTer  to  tho 
former  a  majority  of  the  capital  stock  in 
liii  company,  BAd  was  to  cause  such  com- 
pany to  lease  ita  road  for  999  years  to  the 
«tber  eompaiiy,  for  a  reotal  payable  only 
Irom  net  proQta,  and  was  to  have  hi«  com- 
pany i 


Oct.  Tebu; 

dels;  was  not  tb«  result  of  Inezeusable  neg- 
lect, but  WM  in  ipite  of  the  creditor's  dili- 
gent effort  t«  reduce  his  claim  to  judgment, 
BO  that  he  might  proceed  in  equity,  which 


t  accomplisEed  only  after  protracted  liti- 


geti 


Argued  November  11  and  12,  IBIE.    Decided 
April  28,  1918. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  afBrtned  a  decree 
of  the  Circuit  Court  for  the  Eastern  DIi- 


value  of  the  road,  a  nart  of  which  were  to  be  '  .   .  .     , -.tj     ..■    _.  >.■    .■       .i  ._ 

«ised  in  refunding  an  outstanding  iesue.  and  !*V*'  «' .^""""Ston,  subjecting  the  property 
*he  proceeds  of  tlie  other  and  larger  part  to  ,  °'  »  railway  company  to  the  payment  of  a 
*-  used  in  paying  for  the  stock,  coBBtituted.  '  judgment  against  another  railway  company. 


when  carried  out,  a  wrongful  diTcrsii 
«uch  proceeds,  which  renders  the  lessee  liable 
in  equity  to  a  judgment  creditor  of  tlie 
lessor  until  the  funds  are  reatored  to  the 
true  owner,  and  such  obligation  is  not  le*- 
Moed  or  discharged  by  the  subsequent  ex- 
penditure of  a  larger  sum  by  the  lessee  in 
bettering  or  extending  the  leased  line. 

tEil.    Now— For    ollwr    cbbm,    sm    Railroads, 
Cmt.  DiB.  99  lia-4M:    Dsc.  D!i.  i  IM.'J 

Railroads  (!  SO*)— Rio ro aw izati on— Va- 
lidity AS  TO  Ckeditors  —  Pabttcipa- 
non  nr  STooEHOLDKia. 
2.  The  reeerration  by  the  old  stoeklioldera 
in  an  agreement  for  the  reorganization  of 
an  insolvent  railway  company  of  a  stock 
interest  in  the  new  company,  which  was  to 
and  did  purchase  the  railway  prnperty  at 
»   foreclosure   sale   made   pursuant   to   thi 


See  same  case  below,  101  C.  C.  A.  18,  177 
Fed.  804. 

Statement  by  Hr.  Justice  Latmntt  S 

'  The  circuit  court  of  appeals  for  the  ninth* 
circuit  affirmed  a  decree  suhjectiog  the 
property  of  the  Northern  Pacific  Railway 
Company  to  the  payment  of  a  judgment 
for  (7I,2TB,  which  Joseph  H.  Boyd  bad  re- 
vived against  the  Cieur  IXAlene  Railway  k 
Navigation  Company.  The  record  on  this 
appeal  is  very  lengthy  and  the  transactions 
so  overlap  that  any  chronological  state- 
ment would  necessarily  be  confusing.  It 
will  conduce  to  clearness  to   refer  first  to 

_     ,._.  __    ___    those  between  the  C<eur  [VAlene  and  tbe 

agreement  and  under  a  consent  decree,  al-  I  Northern  Paoiflc  Railroad  and  then  set  out 
though  free  from  fraud,  leavM  the  property  „  .uccinctly  as  possible  tbe  facts  connected 
^'Lrii*"  JP*  f  ti""  of  aonassenhng  ^-^^  ^.^  foreclosure  of  the  Northern  Pacific 
unsecured  creditors  of  the  orlgmal  company,     „   .,       j       .  ..  v        i.     n.    xj    it. 

who  were  not  partiee  to  tbe  foreclosure,  nw  «»•''■'"»<*  ^n-*  ■*•  P^chase  by  tbe  Northern 
made  such   by   notifying  creditors   by  pub-    Fwific  Aiiltoay.  ^ 

Itcation  to  prove  their  claims.  In   1S8S   the   Cceur   D'Alene   Railroad   i.^ 

rad.    Not*.— For   other   casei.   am   Ralirouls,    Navigation 'Company  constructed  a  narrow* 
Cent.  Di«.  i  Si;    Doc.  Dig.  |  ».•]  ^  railroad  from  Burke,  Idaho,   on   the 

JtmoMNT  (I  678*)-Re8  Jodicata-Pab-  Northern  Pacific  Railroad,  to  Old  Mission. 
3.  A  judgment  diwnissing  the  bill  by  Spaulding,  in  1987  brought  suit  in  an  Idaho 
which  an  unsecured  creditor  of  an  insolvent  """I-  *"  ^e^"""  *23,675  for  work  done  and 
corpwation  attacks  a  reorganization  plan  material  furnished  in  building  it.  Owing 
nnoer  which  a  stock  interest  tn  tbe  new  to  tbe  inacceasiblUty  of  the  county  seat  in 
eorporation  was  to  be  reserved  for  the  old  which  the  territorial  court  was  held,  and 
•toekholilers  Is  not  binding  as  rei  judicata  :  the  fact  that  the  terms  were  generally  de- 
upon  another  unsecured  creditor,  not  a  party  |  ^^ted  to  criminal  busineas,  there  was  much 
delay  in  getting  a  hearing.     At  last  there 


to  tbe  record. 

[Bd.  Note.— S'or  ouer  eaaes,  soe  jnasiDsai, 
Gent.  Die  II  1U&-11M,  mi ;    Dec  Dif.  t  B73.*l 

EquiTi  <|  82*)- LAOBKs—SKTTiiro   Abide 

Jddiciai.   Sale. 

4.  Ten  years'  delay  on  the  part  of  a  non- 
assenting  unsecured  creditor  of  an  insolvent 
corporation  before  attacking  in  equity  a  re- 
organization plan  effected  by  judicial  sale 
under  which  a  stock  interest  in  the  new 
corporation  was  reserved  for  the  old  stock- 
holders is  not  such  laches  as  bars  the  suit 
wheiw  the  corporations  and  their  stockfaold- 
•Ti  weie  not  prejudiced  thereby,  ojid  the 


trial,  lasting  forty  days;  but  the 
presiding  judge  died  before  making  his  find- 
ings and  entering  judgment.  His  successor 
having  been  of  counsel  for  one  of  the  par- 
ties, was  disqualified,  so  that  It  waa  not 
until  1890  that  Gpaulding  recovered  judg- 
ment against  the  C(Eur  D' A  lens.  Boyd 
claimed  that  this  judgment  belonged  to 
him;  and  learning  that  Spauldlng  had 
threatened  to  transfer  the  judgment,  Boyd, 
in    1S98.    instituted    a    suit    to    ertoUiak 


M  see  same  topic  *  |  x 


la  In  Dee.  ft  Am.  D1«b.  1N7  to  data,  ft  Rap'r  Indaiea 
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hU  Utle.  It  teniiiDftt«d  in  hfa  lavoT 
in  iSaj,  1001.  Wbsn  the  Appeal  wu 
ditmtued,  tbe  judgment  ag&inst  the  Ctenr 
lyAleae  wa«  ftbont  to  become  dormant. 
Boyd  thereupon  (1003)  began  proceeding* 
in  Idaho  to  have  it  revived,  and  on  Octo- 
ber S3,  1D05,  obtained  a  Judgment  against 
the  Cmr  D'Alene  Company  for  (71,878, 
being  the  original  debt  irltii  accumulated 
interest  and  coats.  An  appeal  was  taken, 
which  was  dismiseed,  and  thereupon  B<^d, 
in  Septemlwr,  1908,  brought  in  a  state 
eonrt  this  suit  against  the  Northern  FaeiDa 
Railroad  and  the  Northern  Paeifle  Railway 
Company,  claiming  that  the  railroad  was 
lisble  for  this  debt  of  the  Caur  D'Alene, 
and  that  the  railtooy  in  tarn  was  liable  for 
this  debt  of  the  railraa<l.  The  case  was  re- 
moved to  the  United  States  circuit  court 
for  the  eastern  district  of  Washington. 

The  Cizur  D'Alene  Railway  ft  Navigation 
Company  in  18BS  built  a  narrow  gauge  rail- 
road 33  miles  in  length.  D.  0.  Corbin 
was  president  and  controlled  BJW  sharea, 
which  constituted  a  majority  of  the  stock, 
which  bad  been  increased  to  11,000,000,  and 
Sail  of  which  was  unpaid. 
7  *  In  1S8S,  while  the  Spanldlng  suit  was 
pending,  Corbin  entered  into  a  contract 
with  the  Northern  Paeifle  Railroad  in 
Whieh  he  agreed  to  mU  it  his  stock,  sUted 
to  be  full  paid  and  nonassessable;  to  secure 
for  it  a  lease  of  the  C<Bur  IVAlene's  prop- 
erty for  990  yeara  and  authority  to  issue 
t82S,D00  of  mortgage  bonds.  The  Northern 
Pacific  wu  to  pay  the  tnter««t  of  S  per 
cent  on  those  bonds  issued  at  the  rate  of 
$26,000  per  mile  on  the  83  miles  of  road 
constructed,  or  to  be  constructed ;  and  aftet 
a  certain  date  to  create  and  maintain  a 
sinking  fund  for  the  redemption  of  the 
bonds  at  maturity ;  to  pay  for  the  value 
of  material  on  hand,  and  $£0,000  to  cover 
amounts  expended  for  surveys. 

Corbin  secured  the  adoptitm  of  resolu. 
tions  authorizing  the  lease  and  the  lisnance 
of  the  bonds.  On  September  18,  ISBS,  B.lOO 
shares  of  stock  were  transferred  to  the 
railroad,  which  entered  into  possession  as 
lessee  October  I,  1888,  taking  charge  of  all 
the  matters  relating  to  the  Cmur  D'Alene, 
including  its  litigation,  althongh  Corbin  and 
the  other  officers  did  not  Immediately  resign. 

The  resolution  provided  for  the  imme- 
diate issuance  of  $826,000  of  bonds,  $380,- 
000  of  which  were  to  be  retained  to  redeem 
the  outstanding  bonds  tor  that  amount. 
The  agreement  was  silent  as  to  what  should 
be  dona  with  the  remaining  $465,000  of 
bonds,  and  the  partie*  are  at  issue  as  to 
what  nse  was,  in  tact,  made  of  them.  The 
railway  insists  that  the  records  show  that 
they  were  delivered  by  the  mortgage  trus- 
tee tm  OtUUt  89  and  80,  1888,  upon  the 


order  of  Corbin,  president,  part  to  blm  and 
part  to  another  person.  Boyd,  however, 
contends  that  these  bonds,  $486,000,  or  their 
proceeds,  were  used  to  pay  Corbin  for  the- 
5,100  shares  of  stock  sold  by  him  to  the- 
Northern  Faciflo  Railroad,  white  the  latter 
insists  that  the  consideration  for  the  trans- 
fer was,  as  stated  in  the  eontraet,  the  rail- 
road's guarantying  the  principal  and  tnter-S 
est  of'the  bonds,  and  taking  a  lease  of  the> 
property  for  999  years,  which  provided  for 
rental  to  be  paid  out  of  net  earnings. 

The  evidence  on  this  branch  of  the  ease- 
ls meager.  On  behalf  of  the  defendant  tlw 
records  showed  that  on  October  20  and  30r 
1838,  the  bonds  were  turned  over  on  the- 
order  of  Corbin,  president  of  the  Cceur 
D'Alene  Company.  Corbin,  who  was  aa 
old  man  at  the  time  of  taking  the  testimony 
in  1907,  atsted  that  he  received  none  of 
the  bonds,  but  so  much  cash;  that  neither 
he  nor  his  assooiates  received  any  benefit 
from  the  mortgage,  "though  I  presume  it 
was  prob^ly  used  to  pay  us.  I  know  wa' 
got  onr  money.  ...  I  do  not  think  wa 
received  any  bonds,  unless  possibly  w* 
might  have  received  bonds  with  an  agree- 
ment with  somebody  to  take  them  off  our 
bands  and  pay  us  the  money,  beeanse  I 
never  had  any  bonds.  ...  It  they  eiver 
came  into  my  hands  at  all,  they  just  passed 
through  my  hands." 

A  witness  for  the  Northern  Paelfi',  wh* 
had  been  its  auditor  in  18S8,  had  no  per- 
sonal knowledge  of  the  transaction,  but  tes- 
tified that  there  was  nothing  on  tbe  book» 
of  tbe  Northern  Pacific  which  showed  that 
it  had  ever  received  tiie  $486,000  ot  bonds, 
or  that  it  had  ever  paid  anything  for  thi» 
stock.  He  did  not  tnink  that  the  »  mile* 
of  railroad  cost  $826,000,  and  supposed  that 
the  $466,000  of  bonde  went  to  Corbin  anit 
his  associates.  "His  rights  and  so  □■  wei» 
worth  something." 

In  December,  1BS9,  tbe  railroad  ebtaine^ 
through  Corbin,  the  remaining  4fi09  sharea 
ot  stock  in  the  Cmur  D'Alene,  paying  there- 
for $260,000.  It  changed  the  road'  from  » 
narrow  to  a  broad  gauge  at  m  eoat  of 
8160,000,  and  extended  the  line  IflJ  miles 
st  a  cost  of  $760,000,  and,  as  provided  in 
the  mortgage,  issued  $413,000  of  additional 
bonds,  being  at  the  rate  of  $26,000  per  mileu. 
The  cost  of  this  extension,  change  m  grade, 
and  other  betterments  amounted  to  $910,-^ 
000,  or  about  $600,000  more  than  thei^ 
•Northern  Pacific  Railroad  received  fronv* 
the  sale  of  this  last  issue  ot  $4]3,000. 

The  first  twenty-one  months  sfter  th» 
lease  tbe  Coeur  D'Alene' s  net  earnings 
amounted  to  8178,000,  and,  as  the  lease 
provided  that  net  earnings  should  be  paid 
as  rental,  a  dividend  of  6  per  cent  was  de> 
elared.    Ibenftlteo'  the  aaniiuga  rapid^r  de- ' 
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creased  &Dd  uUima(«lj  the  books  showed  b. 
loss.  But  the  Northern  Pacillc  Railroad, 
in  accordance  with  the  terms  of  the  lease, 
paid  the  intereet  on  the  bonds  until  it  was 
itself  put  in  the  bands  of  a  receiTer  in 
1803.  He  failed  to  pay  the  interest  in 
169S,  and  proceedings  were  instituted  to 
foreclose  the  mortgages  on  the  Cceur 
D'Alene  Company.  The  property  was  sold 
under  foreclosure  in  January,  18S9,  for 
$220,000,  to  the  newly  organised  Northern 
Pacific  Railway  Company. 

This  left  nothing  for  payment  of  Boyd's 
debt,  and  he  insists  that  the  lease  and  the 
diTersion  of  the  funds  in  purchase  of  Cor- 
bin'a  stock  made  the  railroad  respoasible 
for  the  debts  of  the  Caur  D'Alene,  includ- 
ing his  judgment.  Ha  further  claims  that 
tb«  railway  became  liable  for  the  payment 
of  the  same  debt  by  virtue  of  new  and  in- 
dependent proceedings  now  to  be  stated, 
under  which  the  Northern  Pacific  Railtcay 
in  13E>6  acquired  the  property  of  the  North- 
em  Pacific  Railroad. 

On  August  16,  1B93,  Winston  and  others 
flied  in  the  United  States  court  for  the 
eastern  district  of  Wisconsin  a  creditors' 
bill  against  the  Northern  Pacific  Railroad, 
alleging  that  ft  was  insolvent,  its  mortgage 
bonds  amounting  to  about  1140,000,000  and 
its  floating  debts  to  811,000,000,  and  pray- 
ing for  the  appointment  of  a,  receiver  to 
preserve  the  property  bj  an  entirety,  and 
to  prevent  it  from  being  dismembered  by 
separate  sales  under  attachments  and  other 
liens.  The  company  owned  or  controlled 
C4  subsidiary  companies,  and  main  and 
branch  lines  4,700  miles  in  length.  It  also 
Sowned  or  waa  entitled  to  receive  about  40,- 
•000,000  acres  under  land  grants.  There*were 
six  mortgages — some  on  one  part  of  the 
property,  some  on  another — and  a  general 
mortgage  on  the  entire  railroad  lines.  It 
also  owned  a  large  bod;  of  land  which  was 
not  encumbered  by  liens.  Interest  had  been 
paid  on  some  of  the  bonds,  but  there  had 
been  a  default  in  the  interest  on  those  se- 
cured by  the  junior  mortgages. 

Shortly  after  th«  filing  of  the  creditors' 
bill  a  suit  was  brought  in  the  same  eourt 
by  the  trustees  to  foreclose  these  latter 
mortgages.  The  cases  were  consolidated  and 
the  receivership  continued  under  the  con. 
solidated  causes.  The  riUlroad  demurred. 
As  the  road  ran  through  several  states, 
there  were  many  queatioua  of  conflicting 
jurisdiction  which  were  not  settled  until 
January  31,  1690,  so  that,  except  for  ad- 
ministrative orders,  no  steps  were  taken 
in  the  litigation  proper. 

The  representatives  of  the  stockholders 
Intended  to  resist  the  foreclosure,  and  while 
reoognizlng  the  superior  claim  of  the  bonds, 
ftdTiMd  that  "U  properl;  prottetad,  atoek- 


holderi  can  secure  equitable  terms  ia  aay 
reorganiEation."  There  were  also  repre* 
sentativea  of  the  bondholders,  and  ultimata- 
ly  the  two  interests  agreed  upon  a  plan, 
IJie  terms  of  which  were  stated  by  the  re- 
organization committee  which,  March  IS, 
1996,  issued  a  circular  to  "the  holders  of 
bonds  and  stocks  issued  or  guaranteed  by 
the  Northern  Paciflc  Railroad."  This  cir- 
cular outlined  a  plan  under  which  all  of 
the  stocks  and  bonds  of  the  railroad  wera 
to  be  transferred  to  a  new  company  (the 
present  Northern  Pad  fie  Railway  Com- 
pany), which  was  to  purchase  the  property 
of  the  railroad,  issue  new  bonds,  part  of 
which  were  to  be  sold  to  raise  money  with 
which  to  discharge  recdvers'  certificates, 
purchase  needed  equipment  and  make  neces- 
sary betterments.  The  balance  was  to  be 
issued  in  exchange  for  the  bonds  of  the 
old  company. 

The  plan  also  contemplated  the  isauaoea 
of  preferred  and  common  stock,  part  to  be^ 
used  in  paying  debts  of  the  subsidiary  com-S 
panies,  for  which  the  Northern  Pacifl«*Eail- * 
road  was  liable,  part  for  the  expenses  of 
the  reorganization,  and  the  balance  to  b« 
issued  in  exchange  for  the  outstanding  stock 
of  the  Northern  Paciflc  Bailroad.  Under 
the  proposed  plan  the  holder  of  $100  of  pre- 
ferred stock  in  tha  old  company,  upon  pay- 
ing $10  per  shar«,  was  to  receive  $50  of 
preferred  and  $S0  of  common  stock  in  the 
new  company.  For  each  $100  of  common 
stock  tbs  holder  was  to  receive  one  sbars 
of  common  in  tbs  new  corporation  upon 
paying  $1S  per  share.  The  aggregate  of 
these  cash  payments  on  ttodc  was  about 
$11,000,000. 

Hm  records  showing  the  cost  of  the  orig- 
inal eonstmetion  were  not  accessible,  and 
in  some  particulars  the  costs  of  the  main 
and  subsidiary  lines  appear  to  bave  been 
combined.  But  there  is  testimony  tending 
to  show  that  the  coat  of  the  railroad  prop- 
erty, subjeet  to  the  mortgage,  was  about 
8241,000.000.  What  was  the  value  of  tha 
40,000,000  acres  of  land  is  not  stated.  For 
several  years  prior  to  the  receivership  the 
road's  net  earnings  had  varied  betweatt 
$10,000,000  and  $4,440,000.  lU  fixed 
charges  amounted  to  $11,000,000, — showing 
an  annual  deficit  of  about  $5,000,000.  The 
bonds,  unpaid  interest,  and  reoeivera'  cer- 
tificates aggr^^ted  at  date  of  saie  tlS7r 
000,000.  The  unsecured  debts  proved  befors 
the  master  amounted  to  about  $15,200,000. 
The  reorganisation  contemplated  an  issue 
of  new  bonds  for  $190,000,000  at  lower 
rates  of  interest,  $76,000,000  of  preferred 
stock,  $80,000,000  of  oommon  stock, — a 
total  in  bonds  and  stodc  of  $34S,000,000. 

The  reorganlOitiMi  agreemant  contalnad 
a  ■tatament  that  tbs  property  intmded  to 
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be  purchased  naa  mutuallf  agreed  to  be  of 
the  value  of  {345,000,000,  payable  in  the 
stocks  and  bonds  aa  above  described. 

The  plan  of  reorganization  was  aeeepted, 
and  on  April  27,  1308,  the  decree  of  fore- 
closure was  entered  and  the  property  or- 
dered to  be  sold,  ou  a  date  later  fixed  for 
Ju]y  25,  189S. 

On  June  23,  18B6,  an  order  wae  entered 
directing  tb«  special  master  to  give  notice 
by  publication  requiring  each  and  ever; 
creditor  of  the  railroad  to  present  their 
elaims  against  the  company  or  specific  prop- 
erty before  November  Ist,  1S96;  in  default 
of  wliich  tbey  should  be  excluded  from  the 
benefit  of  the  reference.     Publication  was 

Smade  aa  directed. 

?  *  On  July  22,  18SS,  Paton  and  others,  bold, 
ing  contingent  and  unsecured  claims  for 
(5,600,000  against  the  Northern  Pseifle  R. 
R.,  filed  s  bill,  in  the  aame  court  that  had 
jurisdiction  of  the  creditors'  bill  and  fore- 
closure suit,  charging  that  the  sale  was  the 
result  of  a  conspiracy  between  bondholders 
and  stockholders  to  totclnde  general  credit- 
ors, and  to  award  to  stoekbolders  in  the 
old  company  rights  in  tha  new  which  were 
valuable  and  could  not  be  legally  reserved 
for  tbs  stockholders  until  first  oSered  to 
and  declined  by  the  general  creditors.  It 
prayed  that  the  decree  of  foreclosure  should 
be  opened;  that  the  court  would  formulate 
a  just  and  fair  plan  for  distribution;  and 
that  the  sale  be  enjoined.  This  was  later 
modified  BO  as  to  permit  the  sale  to  pro- 
ceed, but  asking  aa  injunction  to  prevent 
the  distribution  of  the  proceeds  and  iecuri- 
tiea.  The  court  held  that  the  company 
was  insolvent;  that  the  assets  were  insufil. 
aent  to  pay  the  mortgage  debts;  that  prac- 
tical operation  had  demonstrated  that  the 
net  earning!  would  not  pay  tha  fixed 
charges;  that  there  was  no  equity  in  the 
property  out  of  whicfa  unsecured  creditors 
could  be  paid,  and  no  reason  existed  why 
the  stockholders  could  not  go  into  a  re- 
organisation plau  whereby  they  would  be- 
«ome  Btockholders  in  the  new  company,  if 
it  should  become  the  purchaser.  The  prayer 
for  injunction  was  denied.    No  appeal  was 

On  July  25tb  the  railroad  property  was 

aold  at  public  outcry  to  the  newly  organized 

railway  company  at  a  price  representing 

^901,500,000,  or   986,000,000   less  than   the 

? "secured  debt*.  On  July  27th  the  sale  was 
reported  to  the^urt,  and,  all  parties  con- 
senting, was  three  days  later  confirmed. 
The  railway  company  entered  into  posses- 
sion, and  the  first  year  its  earnings  were 
$4fie,000  above  fixed  ehargei,  which  had 
been  lessened  under  the  reorganization. 
The  second  year  it  declared  a  dividend  of 
93,000,000  and  oarried  93,000,000  to  nr-' 


plus.  Since  that  time  the  earnings  have 
been  continually  large,  the  buaineae  profita- 
ble, and  the  vaiue  uf  the  securities  cor- 
reapottdingiy  great;  but  for  a  year  after 
the  sale,  stock  on  which  $10  and  91t>  had 
been  paid  in  cash  sold  at  prices  varying 
from  S18  to  961  tor  preferred  and  913  and 
$1S  for  common. 

In  addition  to  the  property  covered  by 
the  mortgage,  the  Northern  Pacific  Rail-. 
road  owned  large  quantities  of  land  which 
was  not  encumbered,  and  in  May,  1S06,  the 
Farmers'  Loan  &,  Trust  Company  filed  it« 
supplemental  bill  describing  this  unmort. 
gaged  property,  and  alleging  that  variona 
intervening  creditors  had  obtained  judg- 
ments against  the  railroad  company,  some 
of  which  had  been  assigned  to  the  trust 
company.  It  prayed  that  these  lands  of  tha 
railroad  should  be  sold  and  the  proceeds 
applied  to  tiie  satisfaction  of  the  unsecured 
claims.  On  the  same  day  that  this  supplfr 
mental  bill  waa  filed,  tha  railroad  company 
and  other  parties  to  the  consolidated 
causes  answered,  the  court  adjudged  that 
the  complainant  waa  entitled  to  the  decree 
aaked  for,  and  appointed  a  receiver  of  the 
property. 

It  was  not,  however,  until  AprU  27,  1899, 
that  the  sale  was  ordered.  The  property 
waa  thereupon  sold  to  the  Northern  Paciflo 
Railway  for  91,023,000.  The  parties  stipu- 
lated that  the  sale  should  be  confirmed,  and 
on  the  same  day  in  SepUmher,  1800,  this 
waa  done. 

Out  of  the  proceeds  of  this  unmortgaged 
land  a  dividend  of  (108,000  was  paid  on  the 
CiEur  D'Alene  bonds  held  by  the  Northern 
Paoifio  Railway.  The  Northern  Pacifio 
Railway  had  a  claim  against  the  old  rail- 
road of  98Q,OO0,O0O  for  deficiency  between 
the  bid  at  foreclosure  sale  and 'the  lien 
debts  held  by  it.  It  had  also  purchased 
about  914,000,000  of  other  unsecured  claims. 
On  this  9100,000,000  it  was  paid  a  dividend 
of  91,200,000,  or  a  little  over  1  per  cent. 

But  during  these  years  the  litigation  be. 
tween  Spaulding  and  the  Csur  D'Alene  to 
recover  judgment  for  work  done,  between 
Boyd  and  Spaulding  over  the  title  to  the 
judgment,  and  between  Boyd  and  the  Cmur 
D'Alene  to  revive  the  judgment,  had  been 
in  progress  and  did  not  terminate  until 
1905,  when  the  judgment  waa  revived. 
When  tbe  appeal  waa  dismissed,  Boyd 
brought  this  bill  in  equity  against  the 
Northern  Pacifio  Railroad  Company  and  the 
Northern  Faciflc  Railway  Company,  insist- 
ing that  the  railroad  was  liable  for  this 
debt  of  the  Cffiur  DAlene,  and  that  tbe  rail- 
way waa  in  turn  liable  for  this  debt  of  the 
rt,ilraad.  There  was  no  demurrer,  but  both 
answered  and  much  evidenee  was  taken.  A 
daoree  in  favw  of  Boyd  and  «gaii>it  Um 
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railway  was  made  a  lien  on  the  property 
purchaMd,  lubject,  however,  to  the  mort- 
gngea  placed  thereon.  Tbe  decree  was 
affirmed  hy  the  circuit  court  of  appeala 
1170  Fed.  77S,  101  C.  C.  A.  18,  177  Fed. 
804),  BJid  both  defendants  appealed.  lu 
thiB  court  a  brief  was  filed  by  an  am^out 
curix,  inaistiiig  tbat  the  com  pi  a  id  acta'  rem- 
edy was  agaiust  itockholders  of  the  North- 
ern Pacific  Bailroad,  and  not  against  the 
railway  company  or  itt  property. 

Measn.  Ctaarlet  Donnellr,  Francia 
Ii7nde  Stetson,  and  Cbarlea  W.  Bunn  for 
appellanta. 

Messn.  Georg«  Tnrner  and  B.  Ii.  Ed- 
mleton  for  appellee. 

Mr.  Samuel  W.  Moore  aa  amitmt  ouria. 

I 

•  Mr.  Justice  Lamar,  after  making  the 
forgoing  statement,  delivered  the  opinion 
of  the  court: 

Boyd's  judgment  against  the  Cieur 
I^Alene  Railway  ft  Navigation  Company 
waa  rendered  in  1896,  in  an  action  begun 
in  1887  in  a  court  af  the  territory  of 
Idaho.  After  he  had  established  his  title 
to  the  judgment  and  revived  it  in  1900  for 
$71,276,  there  was  nothing  on  which  an 
execution  could  be  levied,  because,  in  the 
meantime,  all  of  the  property  ol  the  Caur 
D'Alene  had  been  sold  under  foreclosure. 
He  thereupon  brought  this  suit,  claiming 
that  the  Northern  Pacific  R.  R.  Co.  was 
liable  in  equity  as  for  a  diversion  of  9466,- 
000  of  bonds  belonging  to  the  Cieur  D'Alene, 
but  used  by  the  Northern  PaciSc  in  pay- 
ment of  6,100  shares  of  Stock  bought  from 
Corbin  In  1888. 

?At  that  time  the  Qeur  D'Alene  was  sol- 
Tent,  owning'and  operating  at  a  profit  a 
narrow  gauge  railroad,  33  mites  in  length, 
emstructed  at  a  cost  of  about  $12,000  a 
mile,  and  paid  for  mainly  out  of  the  pro- 
ceeds of  9360,000  of  first-mortgaj^e  bonds. 
The  original  capital  stocic  of  $500,000,  in- 
creased to  $1,000,000,  had  been  issued,  but 
the  subscriptions  were  unpaid.  A  majority 
of  this  stocic  was  controlled  by  Corbin,  the 
preaident- 

On  August  1,  1888,  be,  in  his  individual 
capacity,  entered  into  a  written  contract 
with  the  Northern  PaciHe,  in  which  he  un- 
dertook to  have  the  C«ur  D'Alene  issue 
$825,000  of  bonds,  $360,000  of  which  were 
to  be  retained  to  retire  those  then  outstand- 
ing. He  also  agreed  to  cause  the  Cceur 
D'Alene  to  lease  its  property  for  60S  years 
to  the  Northern  Pacific,  which,  in  turn,  was 
to  guarantee  the  payment  of  the  principal 
and  interest  of  the  bonds.  The  contract 
further  recited  that,  in  consideration  of  the 
execution  ol  the  lease  and  guaranty,  Cor- 
bin would  transfer  to  the '  Northern  PaeiAo 


S,100  fully  paid  and  nonassessable  shares 
of  the  capital  stock  of  the  Ctenr  D'Alene. 
The  agreement  was  promptly  carried  into 
effect.  A  resolution  was  passed  by  the  di- 
rectors  of  the  C(Eur  D'Alene,  aullioriiing 
the  issue  of  $825,000  of  bonds  for  properly 
constructing,  completing,  and  equipping 
the  road;  the  B9!>-3'ear  lease  was  made  and 
Corbin  transferred  his  stock.  Sbortly 
afterwards  the  trust  company,  named  in  the 
mortgage,  issued  to  Corbin,  president,  or 
order,  $46G,000  of  the  new  bonds.  They 
were  not  used  for  completing  or  equipping 
the  road,  paying  the  debts,  or  other  cor- 
porate purpose,  and  although  the  Northern 
Pacific  was  the  then  holder  of  a  majority 
of  the  stock  and  In  charge  of  the  business 
and  litigation  of  the  Cceur  D'Alene,  no  steps 
were  taken  to  trace  or  recover  them.  Cor- 
bin testified  that  he  was  paid  for  the  stock, 
in  cash,  about  the  par  value  of  the  bonds; 
that  he  had  never  received  them,  or  if  so, 
that  they  only  passed  through  his  band* 
"with  an  agreement  that  somebody  was  to 
take  them  oS  of  our  hands  and  pay  us  the 
money,"  8 

*  1.  The  buyer  would  naturally  have  t>eea<> 
the  person  to  make  arrangement  for  the 
payment.  But  the  railway  insists  that  tha 
payment  was  not  mads  in  cash,  but  that, 
as  recited  In  the  written  contract,  the  stock 
was  transferred  by  Corbin  in  consideration 
of  the  Northern  Pacific  guarantying  th« 
bonds  and  entering  into  the  lease.  But 
even  if  Corbin  sold  his  B,100  shares  for  a 
consideration  nominally  moving  to  the 
0(Bur  D'Alene,  that  would  not  change  the 
(iharscter  of  the  transaction  if,  in  fact, 
Corbin  made  the  transfer  with  the  further 
understanding  that  he  was  to  have  the  pro. 
ceeds  of  the  guaranteed  bonds.  In  that 
event  the  purchaser  would  be  as  muclt 
liable  for  the  diversion  of  the  $465,000  as 
the  seller.  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Third  Nat.  Bank,  134  U.  B.  278,  33  L.  ed. 
900,  10  Bup.  Ct.  Rep.  660.  The  terms  of 
the  contract,  Corbin's  control  of  the  Cipur 
D'Alene,  the  failure  to  produce  or  account 
for  the  absence  of  the  agent  who  repre- 
sented the  Northern  Pacific  Railroad  ilk 
the  purchase,  together  with  Corbin's  tea- 
timony  that  the  stock  was  paid  for  out 
of  the  cash  proceeds  of  the  bonds,  support 
the  concurrent  findings  of  the  two  court* 
that  the  Northern  Pacific  combined  with 
him  to  divert  $465,000  of  the  assets  of  the 
Ccrar  D'Alene.  And  even  if,  as  claimed, 
liability  for  a  diversion  of  trust  funds  waa 
dependent  upon  the  insolvency  of  the  Ctpur 
D'Alene,  that  insolvency  was  brouglit 
about  in  the  very  act  of  carrying  the  illegal 
contract  into  effect;  for  thereby  the  Cceur 
D'Alene  was  encumbered  with  a  mortgage 
for  twiu  ita  value,  and  the  lease  for  BBft 
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ye&re,  with  r«Dt&l  payable  only  from  n«t 
{iroSts,  left  nothing  out  oi  wbich  debts 
could  be  made  by  levy  and  (al*.  134  U.  S. 
877. 

2.  Being  liable  for  this  diTSriioii  of 
(465,000,  tbe  Northern  Paci&o  Bailroad 
remained  to  liable  until  tbe  funda  were 
restored  to  tbe  true  owner.  Chiea(o,  M.  & 
St  P.  R.  Co.  ».  Third  Nat.  Bank,  134  U. 
S.  277,  33  L.  ed.  900,  10  Sup.  Ct.  Bep.  SSO. 
Tbe  obligation  wai  not  leaeened  bjr  Mt-offs, 
gnor  discharged  in  whole,  becauee  th«  Nortb- 
•  em  Pacific  spent  9500,000  of  ite  own*Dionej 
in  broadening  the  gauge,  extending  the  line, 
equipping  the  road,  or  tor  other  purposes, 
which  maj  have  been  thought  by  it  ad- 
vantageous to  tlie  Cteur  D'Alene.  Such 
disbursement  was  not  t  restoration  of  wbst 
bad  been  taken,  but  an  expenditure  by  the 
Northern  Paeiflo,  for  its  own  benefit,  lo 
improving  a  road  wbich  It  practically 
owned  by  virtue  of  the  90S-year  lease. 

8.  Although  this  diversion  of  $466,000  of 
bonds  in  1888  mada  the  Kortbern  Fa«tfia 
liable,  in  equity,  tor  the  payment  of  Boyd's 
judgment  for  $71,278,  recovered  in  ISBS 
and  ravived  in  1900,  yet  fais  right  was  ap- 
parantty  not  enforceable  because,  in  1B96, 
all  of  tbe  property  of  the  Northern  Pacific 
BailrMd  had  been  sold  under  fon«laenre 
to  the  newly  created  Northern  Pacific 
Kaflwoy  Company.  He  tbereupon  brought 
this  suit  against  the  mortgagor  and  pur- 
chaser, seeking  to  subjeot  tbe  property 
bought  to  the  payment  of  this  liability. 
He  claimed  that  tbe  foreclosure  sale  was 
void  because  made  in  pursuance  of  an  il- 
legal plan  of  reorganiiation,  between  bond- 
holders and  stockholders  of  the  railroad, 
in  which,  though  no  provision  was  piade  for 
tbe  payment  of  unsecured  creditors,  tbe 
■tockholders  retained  tbeir  interest  1^  re- 
eeiVLQg  an  equal  number  of  shares  in  tbe 
new  railway.  Xhere  was  no  question  as  to 
parties  and  no  demurrer  to  the  bill.  Ibe 
railway  answered,  and  on  tbe  trial  of  the 
merits  offered  evidence,  tending  to  support 
its  contention  that  the  decree  was  regiilar 
in  form,  free  from  fraud,  and  that  the  prop- 
erty brought  a  fair  price  at  public  out- 
cry. Botb  courts  found  against  this  con- 
tention, and  entered  a  decree  -making 
Boyd's  claim  a  iien  upon  tbe  property  of 
the  railroad  in  the  hands  of  the  railiooy, 
but  subject  to  the  mortgages  placed  there- 
on at  the  time  of  the  reorganization. 

The  appellants   attack   tbe  ruling  from 

various  standpoints  based  upon  many  facts 

in    tbe    voluminous    record.      But,    having 

« been   aummariied    in    tbe    statement,   they 

I   will   not  be  discussed   in   detail,   inasmuch 

'  as  tbe  caee,  thou^ 'presenting  various  as- 

peota,  is  controlled  by  a  single  proposition. 

For  although  Boyd  wa*  not  a  party  to  the 


foreclosure,  and  was  not  made  sncb  by  the 
publication  notifying  creditors  to  prove 
their  claims,  yet  the  original  and  supple- 
mental decrees  were  free  from  any  moral 
or  actual  fraud,  and  were.  In  form  and 
nature,  sufficient  to  have  passed  a  title 
good  against  bim,  unleas  the  contract  ol 
reorganization,  reserving  a  stock  interest  in 
the  new  company  for  tbe  old  shareholders, 
left  the  property  still  subject  to  the  claims 
of  nonassentiug  creditors  of  the  Northern 
Paeiflo  Railrooct. 

4.  Corporations,  insolvent  or  financially 
embarrassed,  often  find  it  necessary  to 
scale  their  debts  and  readjust  stock  issues 
with  an  agreement  to  conduct  tbe  same 
business  with  tbe  same  property  under  a 
reorganization.  This  may  be  done  in  pur- 
suance of  a  private  contract  between  bond- 
holders and  stockholders.  And  though  the 
corporate  property  is  thereby  teansferred 
to  a  new  company,  having  the  same  share* 
holders,  the  transaction  would  be  binding 
between  the  parties.  But,  of  course,  aueh  a 
transfer  by  stockholders  from  themselves  to 
tbemsetvea  cannot  defeat  the  claim  of  ft 
nonassenting  creditor.  As  against  him  the 
■ale  is  void  in  equity,  regardless  ol  the 
motive  with  which  it  waa  made.  For  if 
suoh  contract  reorganization  waa  consum- 
mated in  good  faith  and  in  ignoranca  of 
the  existence  of  tbe  creditor,  yet  when  ba 
appeared  and  established  his  debt,  tbe  sub- 
ordinate interest  of  the  old  stockholders 
would  still  be  subject  to  his  claim  in  the 
hands  of  tbe  reorganized  company.  Cf, 
San  Francisco  &  N.  P.  R.  Co.  v.  Bee,  48 
Cal.  398i  Orcnell  v.  Detroit  Gas  Co.  113 
Mich.  70,  TO  N.  W.  413.  There  U  no  dif- 
ference in  principle  if  the  contract  re- 
organization, instead  of  being  effectuated 
by  private  sale,  is  consummated  by  a  mas- 
ter's deed  under  a  consent  decree. 

5.  It  is  argued  that  this  is  true  only^ 
when  there  is  fraud  in  the  decree, — tbe  ap-g 
pellants  insisting  that  in  all  other'caeM  ft* 
judicial  sale  operates  to  pass  a  title  whieh 
cuts  off  all  claims  of  unsecured  creditora 
against  the  property.  Thay  rely  on  Wen-, 
ger  V.  Chicago  i  E.  R.  Co.  61  C.  C.  A.  660, 
114  Fed,  34;  Farmers'  Loan  &  T.  Co.  v, 
Louisville,  N.  A.  &,  C.  R.  Co.  103  Fed.  110; 
Pennsylvania  Transp.  Go's  Appeal,  101  Pa. 
576;  KurU  v.  Pbiladelphia  A  R.  R.  Co. 
1ST  Pa.  fi9,  40  Atl.  98S;  Faton  v.  Northern 
P.  R.  Co.  S5  Fed.  838;  Shoemaker  v.  Kati, 
74  Wis.  3T4,  43  N.  W.  IBl;  Bama  v.  Drew, 
4  Denio,  287;  Ferguson  r.  Ann  Arbor  R. 
Co.  17  App.  Di*.  336,  45  N.  T.  Supp.  172-.. 
MacArdell  *.  Olcott,  104  App.  Div.  203,  9> 
N.  V.  Supp.  T99,  s.  0.  189  N.  Y.  3S3,  384,  83 
N.  E.  161;  Candee  v.  Lord,  2  N.  Y.  209,  Bl 
Am.  Dec.  294.  Soma  of  thesa  eaaea  hold 
directly,  and  others  inferentlally,  tlift^  in 
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the  BbBence  of  fraud,  m  here,  a  judicitJ 
Bale  ie  bindins  upon  nonaseenting  creditors 
even  tbough  the  decree  was  entered  and  the 
•ale  waa  made  in  pursiuiice  of  a  contract, 
to  which  the  etockboldera  were  parties,  and 
bf  which  they  were  to  retain  a  stock  ia- 
tereat  in  the  purchasing  compan;.  This 
makes  the  creditor's  legal  right  against  the 
•harebolders'  interest  depend  upon  the  mo- 
tive with  which  thej  act  and  the  method 
b;  which  they  carry  out  the  scheme.  If 
they  do  BO  by  means  of  a  private  contract, 
though  in  ignorance  of  the  existence  of  the 
creditor,  the  property  remains  liable  for 
hiB  debts.  If  they  do  bo  by  means  of  a 
judicial  sale  under  a  consent  decree,  and  in 
like  ignorance  or  disr^ard  of  bis  existence, 
the  result  is  said  to  be  different,  although 
the  shareholders  should  reserve  exactly  the 
same  interest  and  deprive  the  creditor  of 
exactly  the  same  right. 

Such  and  similar  possibilities  at  one 
time  caused  doubts  to  be  expressed  as  to 
whether  a  court  could  permit  a  foreclosure 
sale  which  left  any  interest  to  the  stock- 
holders. But  it  is  now  settled  that  such 
reOTganisations  are  not  necessarily  illegal, 
and,  as  proceedings  to  subject  the  property 
must  usually  be  in  a  court  where  those  who 
ask  equity  must  do  equity,  such  reorgani. 
catioDB  may  even  have  an  effect  more  ex- 
tensive than  those  made  without  judicial 
Ssale,  and  bind  ereditors  who  do  not  accept 
•  fair*tenns  offered.  The  enormous  value  of 
corporate  properly  often  makes  it  impossi- 
ble for  one,  or  a  score,  or  a  hundred  bond- 
holders to  purchase,  and  equally  so  for 
stockholders  to  protect  their  interesta.  A 
combination  is  necessary  to  secure  a  bidder 
and  to  prevent  a  ucriace.  Co-operation 
being  essential,  there  Ib  no  reason  why  the 
Btockholden  ahonld  not  unite  with  the 
bondholders  to  buy  In  the  property. 

That  was  done  in  the  present  case.  And 
while  the  agreement  contained  no  proviaion 
M  to  the  payment  of  unsecured  creditors, 
yet  the  railway  eompany  purchased  un- 
secured elaimi  aggregating  (14,000,000. 
Whether  tliey  were  acquired  beeause  of 
their  value,  to  avoid  litigation,  or  in  recog- 
nition of  the  fact  that  such  claioiB  were 
superior  to  the  rights  of  stoelcholders,  doeB 
not  appear,  nor  is  it  material.  For,  if  pur- 
posely or  unintentionally  a  single  creditor 
was  not  paid,  or  provided  for  in  the  re- 
organization, he  could  assert  his  superior 
Tights  against  the  subordinate  interests  of 
tbe  old  stockholders  In  the  property  trans- 
ferred to  the  new  company.  They  were  in 
the  position  of  insolvent  debtors  who  could 
not  reserve  an  interest  as  against  creditors. 
Their  original  contribution  to  the  capital 
stack  was  subject  to  tbe  payment  of  debts. 
The   property  was   a  trust  fund  eharged 


primarily  with  the  payment  of  corporate 
liabilities.  Any  device,  whether  by  private 
contract  or  judicial  sale  under  consent  de- 
cree, whereby  Btockholdera  were  preferred 
before  the  creditor,  was  invalid.  Being 
bound  for  the  debt%  the  purchase  of  their 
property  by  tttax  new  company  for  their 
benefit,  put  the  stockholderB  in  the  position 
of  a  mortgagor  buying  at  his  onn  sale.  If 
they  did  so  in  good  faith  and  in  ignorance 
of  Boyd's  claim,  they  were  none  the  less 
bound  to  recognice  bis  Buperior  right  in  tbe 
property,  when,  years  later,  his  contingent 
claim  was  liquidated  and  established.  Iliat 
such  a  sale  would  be  void,  even  in  the 
absence  of  fraud  in  the  decree,  appears 
from  the  reasoning  in  Louisville  Trust  CaM 
v.»  Louisville,  N.  A.  A  C.  R.  Co.  174  U.  a* 
683,  43  L.  ed.  1134,  19  Sup.  Ct.  Rep.  SZ7, 
where,  "assuming  that  foreclosure  proceed- 
ings may  be  carried  on  to  some  extent,  at 
least,  in  the  Interests  and  for  the  beneQt 
of  both  mortgagee  and  mortgagor  (that  is, 
bondholder  and  stockholder),"  the  court  said 
that  "no  Buch  proceedings  can  be  rightfully 
carried  to  consummation  which  recognize 
and  preserve  any  interest  in  the  stockhold- 
ers without  also  recogniEing  and  preserving 
the  interests,  not  merely  of  the  mortgagees, 
but  of  every  creditor  of  the  corporation. 
.  .  .  Any  arrangement  of  the  parties  hf 
which  the  Bubordinate  ri^ta  and  interests 
of  the  stockholders  are  attempted  to  be 
secured  at  tbe  expense  of  the  prior  rights 
of  either  class  of  creditors  comes  within 
judicial  denunciation." 

6.  The  railway  seeks  to  distinguish  that 
case  from  thlB,  insisting  that  even  if  the 
atockholders'  participation  in  tho  reorgon- 
iiation  would  have  invalidated  the  proceed- 
ing,  such  result  does  not  follow  here  because 
the  court  having  charge  of  the  foreclosure 
passed  on  this  very  question  before  tbe  sale 
in  1896  and  dismissed  the  hill  of  Paton,  an 
unsecured  creditor,  when  be  made  exactly 
tbe  same  attack  upon  the  reorganization  as 
that  by  Boyd  in  this  bill.  That  court  then 
held  that  as  the  property  was  insuQicient  to 
pay  tbe  mortgage  debts  of  91117,000,000, 
there  was  nothing  which  could  come  to  the 
unsecured  creditors,  and  they,  therefore,  had 
no  ground  to  complain  if  ti)e  bondholders 
were  willing  to  give  new  shares  to  the  old 
stockholders.  No  appeal  was  taken  from 
that  decision, — poBsibly  because  the  Paton 
claim  was  purchased  by  the  railway.  But 
inasmuch  ae  Boyd  was  not  a  party  to  the 
record,  that  decree  was  not  binding  upon 
him  aa  ree  judicata,  and  tbe  opinion,  not 
being  controlling  authority,  cannot  be  fol- 
lowed in  view  of  the  principles  declared  in 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Howard,  T 
WaU.  392,  19  L.  ed.  117;  Louisville  Trust 
Co.  T.  LouisriUe,  N.  A.  ft  C.  R.  Co.  174 
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U.  8.  «74,  43  L.  ed.  1130,  19  Sup.  Ct.  Bep. 
827. 

In  Mjing  thst  there  wu  nothing  for  un- 
SaMured  creditors,  tfae  argument  ttgeumea 
•  th«  TtTj  fact  which  the  law  •contemplated 
WMi  to  be  tested  by  advetsary  proceeding 
in  which  it  would  have  been  to  the  interest 
of  the  •tockboldere  to  interpose  every  valid 
defense.  If,  after  &  trial,  a  sale  was  or- 
dered, they  were  still  interested  in  making 
the  property  bring  its  value,  so  as  to  leave 
a  anrpliu  for  themselves  as  ultimate  owners. 
Even  after  sale  they  could  have  opposed 
its  confirmation  if  the  bids  had  been  chilled, 
or  other  reason  existed  to  prevent  its  ap- 
proval. In  the  present  case  all  these  tests 
and  saf^uords  were  withdrawn.  The  stock- 
holders, who,  in  lawfully  protecting  them- 
seWes,  would  necessarily  have  protected  un- 
seoared  erediton,  abandoned  the  defense 
that  the  foreclosure  suit  hod  been  prema- 
turely brought.  The  law,  of  course,  did 
net  require  them  to  make  or  insist  upon 
that  defense  if  it  was  not  meritorious,  nor 
does  it  condemn  the  decree  solely  because 
it  was  entered  by  consent.  But  the  share- 
holders were  not  merely  quiescent.  They, 
though  in  effect  defendants,  became  parties 
to  a  contract  with  the  creditors,  who  were 
in  effect  complainants,  by  which,  in  consid- 
eration of  stock  in  the  new  company,  they 
transferred  their  shares  in  the  railroad  to 
the  railway.  The  latter  then  owning  the 
bonds  of  the  complainant  and  controlling  the 
stock  in  the  defendant,  became  the  re  present- 
ative  of  both  parties  In  interesL  In  suob 
a  situation  there  was  nothing  to  litigate, 
and  so  the  demurrer  to  the  bill  wis  with- 
drawn. An  answer  was  immediately  filed, 
admitting  all  the  allegations  of  the  bill. 
On  the  same  day,  "no  one  opposing,"  a 
decree  of  foreclosure  and  sale  was  entered. 
Two  months  later  the  property  was  sold  to 
the  agreed  purchaser  at  the  npaet  price 
named  in  the  decree.  In  a  few  days  and  by 
consent  that  sate  was  confirmed.  As  be- 
tween the  parties  and  the  public  generally, 
the  sale  was  valid.  As  against  creditors, 
it  was  a  mere  form.  Though  the  Northern 
Pacifle  Railroad  was  devested  of  the  legal 
title,  the  old  itockhotders  were  still  owners 
Sof  Uie  same  railroad,  encumbered  by  the 
Faame  debts.  The*  circumlocution  did  not 
better  their  title  against  Boyd  as  a  nonas- 
senting  creditor.  They  had  changed  the 
name,  but  not  the  relation.  The  property  in 
the  bands  of  the  former  owners,  under  a 
new  charter,  was  as  much  subject  to  any 
existing  liability  as  that  of  a  defendant 
who  buys  his  own  property  at  a  tax  sole. 
The  invalidity  of  the  sale  flowed  from 
the  character  of  the  reorganization  agree- 
ment r^ardleOE  of  the  value  of  the  property, 
far  Is  eases  like  this,  the  question  must  be 
38  B.  C^-3«. 


decided  according  to  a  ftxed  principle,  not 
leaving  the  rights  of  the  creditors  to  depend 
upon  the  balancing  of  evidence  as  to  wheth- 
er, on  the  day  of  sale,  the  property  was  In- 
sufficient to  pay  prior  encumbrances.  The 
facts  in  the  present  case  illustrate  the  ne- 
cessity of  adhering  to  the  rule.  The  rail- 
road cost  9241,000,000.  The  lien  debts  were 
$157,000,000.  The  road  sold  for  (81,000,- 
000,  and  the  purchaser  at  once  issued  $100,- 
000,000  of  bonds  and  yi9G,000,000  of  stock 
on  proper^  which,  a  month  before,  had 
been  bought  for  961,000,000. 

It  is  insisted,  however,  that  not  only  the 
bid  at  poblis  outcry,  but  the  specific  finding 
in  the  Faton  Case,  established  that  the  prop- 
erty was  worth  leas  than  the  encumbrances 
of  $157,000,000,  and  hence  that  Boyd  is  no 
worse  off  than  if  the  sale  had  been  made 
without  the  reorganizatton  agreement.  In 
the  last  analysis,  this  means  that  he  can- 
not complain  if  worthless  stock  in  the  new 
company  was  given  for  worthless  stock  in 
the  old.  Such  contention,  if  true  in  fact, 
would  come  perilously  near  proving  that 
the  new  shares  had  been  issued  without  the 
payment  of  any  part  of  the  implied  stock 
subscriptions  except  the  $10  and  815  as- 
sessments. But  there  was  an  entirely  dif- 
ferent estimate  of  the  value  of  the  road 
when  the  reorganization  contract  was  made. 
For  that  agreement  contained  the  distinct 
recital  that  the  property  to  be  purchased 
was  agreed  to  be  "of  the  full  value  of  $346,- 
000,000,  payable  in  fully  paid  nonassessable i 
stock,  and  the  prior'lien  and  general  lien* 
bonds  to  be  executed  and  delivered  as  here- 
inafter provided." 

The  fact  that  at  the  sale,  where  there 
was  no  competition,  the  property  was  bid 
in  at  861,000,000,  does  not  disprove  the 
truth  of  that  recital,  and  the  shareholders 
cannot  now  be  heard  to  claim  that  this  ma- 
terial statement  was  untrue,  and  that  as  ft 
fact  there  was  no  equity  out  of  which  un- 
secured creditors  could  have  been  paid,  al- 
though there  was  a  value  which  author- 
ized the  issuance  of  $144,000,000  fuUy 
paid  stock,  n  t^  value  of  the  road  justified 
the  Issuance  of  stock  in  exchange  for  old 
shares,  the  creditors  were  entitled  to  the 
benefit  of  that  value,  whether  it  was  present 
or  prospective,  for  dividends  or  only  for 
purposes  of  control.  In  either  event  it  was 
a  right  of  property  out  of  which  the  credit- 
ors were  entitled  to  be  paid  before  the  stock- 
holders eould  retain  It  for  auy  purpose 
whatever. 

7.  This  conclusion  does  not,  as  claimed, 
require  the  impossible,  and  make  it  necessary 
to  pay  an  unsecured  creditor  in  cosh  as 
a  condition  of  stockholders  retaining  an  in- 
terest In  the  reorganized  company.  His 
interest  cmi  be  preserved  bf  th*  laaairace,  im 
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•quitftble  terms,  ol  income  bouda  or  preferred 
stock.  If  he  declinea  a  fftir  offer,  he  ia 
left  to  protect  himeelf  aa  anj  other  creditor 
of  a  judgment  debtor;  and,  baviug  refused 
to  come  into  a  just  TeOTganizAtion,  could 
not  thereafter  be  heard  in  a  court  of  equitj 
to  attack  it.  If,  however,  no  BUcb  tender 
was  miule  and  kept  good,  he  retains  the  right 
to  subject  tbe  interest  of  the  old  stockhold- 
ers in  the  property  to  tbe  payment  of  his 
debt.  It  tbeir  interest  is  v^ueless,  he  gets 
nothing.  If  it  he  valuable,  he  merely  sub' 
Jeeta  that  which  the  law  had  originally  and 
eontinuoual;  made  liable  for  the  paymemt 
of  corporate  liabilities. 

S.  Lastly,  it  is  said  that  Boyd  was  estopped 
from  attacking,  in  190S,  a  reorganization 
completed  in  1690,  and,  ordinarily,  aueh  a 
Slapae  of  time  would  prevent  any  creditor 
■  fr<«i  asserting  a  claim  like  tbat  here  made. 
For  along  with  the  policy  to  encourage  re- 
organizations goes  that  of  requiring  prompt 
action  by  tbose  who  claim  that  their  rights 
have  t^een  injuriously  affected.  The  fact 
that  improvements  are  put  upon  the  prop- 
erty— that  the  stock  and  bonds  of  the  new 
Mmpany  almost  immediately  became  tbe 
subject  of  transaetions  with  third  persons — 
aalb  for  special  application  of  tbe  rule  of 
diligence.  But  the  doctrine  of  estoppel  by 
laches  is  not  one  which  oon  be  measured  out 
in  days  and  months,  as  though  it  were  a  stat- 
ute of  limitations.  For  what  might  be  in- 
excusable delay  in  one  eajn  would  not  bs 
IncoDBistent  with  diligence  in  another,  and 
unless  tbe  nonaction  of  tbe  eomplainant  op- 
erated to  damage  the  defendant,  or  to  induce 
it  to  change  its  position,  Ihsra  is  no  neces- 
sary eatoppsl  arising  from  the  mere  lapse 
of  time.  Towneend  v,  Venderwerker,  100 
U.  S.  186,  40  L.  ed.  388,  18  Sup.  Ct.  Rep. 
258. 

In  this  case  the  defendants  and  their 
■tockbolders  have  not  been  injured  by  Boyd's 
failure  to  sue.  His  delay  was  not  the  result 
of  inexcusable  neglect,  but  in  spite  of  dili- 
gent effort  to  put  himself  in  the  position 
of  a  judgment  creditor  of  the  Coeur  D'Alene 
so  as  to  be  able  to  proceed  in  equity  to 
collect  his  debt.  He  accomplished  this  result 
only  after  protracted  litigation,  begiuning 
in  1867  and  continuing  through  the  present 
appeal  {1013).  The  more  important  chap- 
ters of  the  different  cases,  with  lawsuits 
within  lawsuits,  are  reported  in  G  Idaho, 
628,  61  Pac.  408;  0  Idaho,  97,  63  Pac  107; 
6  Idaho,  638,  59  Fae.  42S-,  85  Fed.  838; 
35  C.  C.  A.  29S.  93  Fed.  B80;  174  U.  S. 
801,  43  L.  ed.  1187,  19  Sup.  Ct.  Rep.  SS4; 
170  Fed.  770;  101  C.  C.  A.  18,  177  Fed. 
804.  They  involve  a  series  of  independent 
transactions,  in  different  oourts,  between 
Spanlding  and  the  C«eur  D'Alene  Company; 
Bojd  and  Spaulding;  Boyd  and  the  C<ear 


D'Alene  Company;  the  Northern  Pacifls 
Railroad  and  C<Bur  D'Alene;  and  finally  the 
foreclosure  of  the  Northern  Faciflo  Railroad 
and  its  pnrebaae  bj  the  Northern  Paelfle 
Railway.  3 

*  When  Spaulding  recovered  against  C<eiur 
D'Alene,  it  required  years  for  Boyd  to  estate 
lisb  his  title  to  the  judgment.  To  prevent 
it  from  becoming  dormant  it  was  necessarx 
promptly  to  inatitnte  proceedings  against 

'  the  CcEur  D'Alene  in  the  nature  of  Bcii« 
facias  to  revive  the  judgment.  There  ia  do 
reason  suggested  by  this  record  why  it 
should  have  done  so,  unless  it  was  to  avoid 
the  enforcement  of  this  vei;  claim,  but  th« 
Northern  Paciffo  Bailioay,  by  its  counsel, 
defended  that  revivor  suit  sgainst  the  C«eur 
D'Alene,  and  when,  in  1806,  it  terminat«d 
in  favor  of  Boyd,  he  at  ones  Bled  this  bill, 
allying  that  the  railroad  was  liable  for  the 
debts  of  the  C<£ur  D'Alene,  and  the  rail* 
waj/  liable  for  tbe  debts  of  the  railroad. 

The  delay  in  beginning  the  present  suit-— 
the  laat  of  a  remarkable  series  of  legal  pro- 
ceedings— was  exousable  if  not  abeolutelj 
unavoidable.  Boyd  claims  that  he  had  no 
notice  of  the  fact  that  the  stockholders 
were  to  retain  an  interest  in  the  new  cmb- 
pany,  and  that,  in  part,  the  delay  to  begin 
proceedings  was  occasioned  by  the  railwaf 
company  iteelf;  since  it,  as  the  purchaser 
of  the  Cieur  D'Alene  property,  resisted  hia 
attempt  to  revive  the  judgment.  Boyd's 
silence,  in  18S0,  did  not  mislead  the  stock- 
holders,  nor  did  bis  nonaction  induce  them 
to  become  parties  to  tbe  reorganization  plan. 
They  have  not  in  any  way  changed  their 
position  by  reason  of  anything  he  did  or 
failed  to  do,  and  the  mere  lapse  of  tinu 
under  the  peculiar  and  extraordinary  eir- 
cumstances  of  this  case  did  not  estop  him, 
when  he  revived  the  judgment,  from  prompt- 
ly proceeding  to  subject  the  shareholders'  in- 
terest in  property  which  in  equity  was  liable 
for  the  payment  of  his  debt.  Hie  decree  of 
the  Circuit  Court  of  Appeals  is  affirmed. 

•  Dissenting  opinion  by  Mr.  Justice  I/nr>r 

I  find  myself  unable  to  agree  with  the 
opinion  of  the  court.  The  consequences 
which  may  result  from  the  deciaion  to  the 
numerous  reorganizations  of  railroad  eran' 
panies  which  occurred  about  the  time  at 
this  reorganization  or  since  axe,  to  my  mind, 
alarming.  Arrangeinents  and  agreements  in 
advance  of  judicial  sales  between  creditors 
interested  for  the  common  benefit  are  th* 
usual  incidents  of  foreckieares,  and  if  fairly 
and  openly  entered  into  and  approved  by  th« 
court  are  not  subject  to  criticism. 

Nor  do  I  agree  that  every  plan  of  reor- 
ganization, which  In  any  way  includes  stock- 
holders  of  tbe  reorganiced  company  ia  tor 
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that  raaicn  alone  to  be  r^arded  m  ax 
legal  withholding  from  creditor*  of  corpo- 
rate property  which  should  go  to  the  pay- 
ment of  corporate  debt*.  That  corporate 
prop«rty  mint  l>e  applied  to  corporate  debts 
before  ahaTcboldera  can  participate  is  pl«' 
Bnt  1  think  every  e&«e  should  stand  upon  its 
own  faett,  aod  the  remedy  be  shaped  to  do 
Justice  and  equity  in  the  particular  e 
and  not  tried  out  by  any  hard  and  fast  rule 
auch  aa  indicated  when  this  court  tays  that 
the  inralidity  of  a  judicial  sale  most  turn 
npon  tbe  character  of  the  reorganiaatiou 
agreemoit,  and  is  not  affected  by  actual 
consequenoea  to  creditora. 

Here  is  a  single  <;reditor  who  comet  for- 
ward many  years  after  a  Judicial  sale  un- 
der *  general  creditors'  bill  and  a  mortgage 
foreclosure  bill  which  had  been  pending  aev- 
eral  feare,  and  aascrta  the  right  to  ignore 
the  judicial  sak  and  the  title  resulting,  and 
ask*  to  have  the  property  of  the  old  com- 
pany subjected  to  his  nonlien  claim,  not  be- 
eanse  of  any  actual  fraud  in  the  sale,  nor 
bseanae  he  can  show  that  be  baa  in  any  way 
saSered  a  lost  by  reason  of  tbe  plan  of  re- 
Sorganication  under  which  the  sale  was 
!P  ducted,  but'solely  and  simply  because  tbe 
shareholders  of  the  debtor  company  are  . 
to  have  participated  in  some  nay  in 
benefits  of  the  sals.  I  think  this  goea 
far,  and  Uiat  there  is  no  just  foundation 
upsetting  a  judicial  sale  upon  the  c 
pULut  of  an  unsecured  creditor  of  the  debtor 
eompany.  In  tbe  absence  of  proof  of  fraud  in 
the  decree.  Tlie  cases  supporting  this  view, 
which  I  venture  to  say  should  control  this 
case,  are  cited  in  the  opinion  of  the  court. 
It  is  not  a  case  of  tbe  transfer  by  stock- 
holders of  one  company  to  themselves  as 
stockholders  of  another.  The  railroad  com- 
pany was  hopelessly  insolvent.  Its  annual 
deflolt  was  aJ>out  five  million  dollars.  Its 
general  creditors,  represented  by  the  gen- 
eral ereditoTs'  bill,  and  its  mortgage  credit- 
ors, represented  in  the  mortgage  foreclosure 
proceeding,  were  endeavoring  to  present  a 
disintegration,  and  to  bring  the  property  to 
sale.  Tlie  stockholders,  represented  by  tbe 
eompany,  were  resisting.  The  receivership 
had  already  lasted  tor  several  years  and 
the  situation  was  growing  steadily  worse. 
The  lien  creditors,  to  save  themselves,  de- 
vised a  plan  for  the  sale  and  purchase  of 
the  property  by  a  new  company  wbieh 
should  assume  their  claims,  bo  far  as 
■ible,  and  put  the  new  company  in  shape 
to  meet  its  obligations.  A  large  sun^ 
actual  money  was  necessary,  and  also  the 
consent  of  the  stockholders,  to  bring  about 
a  speedy  sale.  This  money  might  be  in  part 
procured  by  the  sale  of  the  bonds  of  the 
HW  eompatty;  but  if  fixed  charges  wen 
ba  ndatnd,  aad  tlw  daflcit  of  tbe  old  c 


pany  turned  into  a  surplus,  tiie  bonded  debt 
and  intereat  must  be  reduced.  Therefore  It 
was  that  most  of  this  neoessary  money  must 
come  from  the  sale  of  stock.  That  was  not  a 
hopeful  outlook.  The  value  of  this  new 
stock  was  obviously  speculative.  The  very 
basis  of  tlw  plan  to  receive  any  large  sum 
upon  stock  sales  was  believed  to  depend 
upon  making  a  market  among  the  stock- 
holders of  the  old  company.  This  was  thc^ 
motive  that  led  to  the  proposal  that  theyg 
should  exchange  their'ahares  for  those  ilk* 
tbe  new  eompany,  paying  the  price  stated. 
This  actually  produced  about  eleven  of  the 
twenty-five  million  dollars  deemed  essential 
to  any  arrangement  whic'j  would  save  t« 
tbe  bondholders  any  large  part  of  their  debt, 
Tbe  price  fixed  turned  out  to  be  Uttle  bektw 
what  tbe  stock  actually  sold  for  on  tbe 
open  market  for  tbe  year  following  tho 
operation  of  the  property  by  the  purchasers. 
The  subscription  price  to  the  shareholders, 
as  the  situation  then  appeared,  was  deemed 
fair,  full,  and  jiut  by  the  very  court  which 
had  approved  the  plan  and  decreed  the  sale, 
as  is  shown  by  the  opinion  of  Judge  Jen- 
kins in  the  Fabm  Case,  85  Fed.  B38. 

It  is  true  that  Boyd  was  not  a  party  to 
that  suiL  But  it  was  a  bill  filed  after  tha 
deeree  and  before  the  sale,  attacking  the 
reorgaDixation  plan  upon  the  precise 
grounds  here  advanced,  and  is  highly  per- 
suasive as  to  the  good  faith  of  tbe  plan  and 
the  fairness  of  the  subscription  price. 

Tbe  upset  price  of  t(ll,000,000  was  fixed 
t^  the  court, —  probably  as  large  as  could 
b«  expected  at  tbe  sale.  As  observed  by  this 
court  in  Louisville  Trust  Co.  v.  Louisville, 
N.  A.  &  C.  R.  Co.  1T4  U.  8.  B74,  B83,  43 
L,  ed.  1130,  19  Sup.  Ct.  Rep.  827,  "railroad 
mortgages,  or  trust  deeds,  are  ordinarily  so 
large  in  amount  that  on  foreclosure  thereof 
only  the  mortgagees,  or  their  representa- 
tives, can  be  considered  as  probable  pur- 
chasers." Hence  it  was  that  the  upset  priee 
must  be  fixed  at  such  a  sum  as  was  reason- 
ably within  the  range  of  any  bidding  which 
the  property  might  be  started  at  t^  the  only 
probable  bidders.  The  case  last  cited  goes 
to  the  very  verge  of  the  law;  but  in  that 
case  the  denunciatian  of  such  a  plan  of  re- 
organization goes  no  farther  than  to  con- 
demn any  arrangement  by  which  the  sub- 
ordinate rights  of  stockholders  are  saved 
at  the  expense  of  creditors.  That  was  not 
done  here.  The  sale  price  was  about  eighty 
millioD  dollars  less  than  the  lien  claima  en- 
titled to  be  paid  before  creditors  of 
the  class  to  which  Boyd  belongs.  Many  of^ 
liis  class  were  actual  partiee  to  the  con-n 
solidat«d  cause  in  which  tha*reorganizatioD* 
plan  was  approved  and  tbe  sale  decreed. 
They  might  have  sought  a  larger  upset 
price,  bot  did  not.     They  might  hat*  ob- 
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ject«d  to  the  pl&n  upon  the  grounds  now 
faToaght  forward,  but  they  did  not.  They 
eonaented  to  tbe  decree.  Thej  were  doubt- 
less bopeleu  of  any  Bftle  price  which  could 
fay  any  poscibility  Bave  them,  and  therefore 
they  stood  aside.  Technically  Boyd  was  oot 
a  party,  though  under  the  order  of  the  court 
every  creditor  was  by  publication,  all  aloog 
the  line  of  tbe  railroad,  and  in  many  states, 
notified  to  corns  in  or  be  barred  from  par- 
tiofpation  in  the  proceeds.  He  had  actual 
tnowledge  of  the  pending  of  the  foreclosure 
proeeedii^,  and  yet  took  no  steps  to  assert 
his  rights.  I  do  not  find  from  the  facta  of 
this  case  any  such  diligence  in  his  litigation 
against  the  real  debtor  company, — the  C«eur 
IVAlene, — and  the  determination  of  his 
(daim  to  ownership  of  tbe  jndgment  against 
that  company  in  the  name  of  Spaulding,  as 
to  excuse  the  long  delay  in  the  assertion  of 
his  rights  againat  the  railroad  companj  or 
its  auccessor;  and  it  is  not  explained  why  be 
did  not  intervene  and  set  up  his  contingent 
claim  before  the  sale,  or,  at  least,  after  ttie 
sale,  man;  years  before  he  did,  I  think  he 
waited  too  long,  and  that  no  court  of  equity 
should  upset  a  Judicial  sale  after  such  un- 
reaeonsble  delay.  What  was  said  by  this 
court  in  AIsop  t.  Riker,  15S  U.  S.  459, 
400,  3S  L.  ed.  222,  223,  10  Bup.  Ct.  Rep. 
Ifl2,  applies  with  great  force  to  this  case: 

"The  record  discloses  no  element  of  fraud 
or  concealment  upon  the  part  of  the  trusteea 
or  of  any  of  them.  What  tht^  did  waa 
done  openly  and  waa  known  or  might  have 
been  known  by  the  exercise  of  the  slightest 
diligence  upon  the  part  of  everyone  inter- 
eated  in  the  proper^  of  the  old  corpora- 
tion. The  pl^ntiS  unqneationably  knew, 
or  could  easily  have  ascertained,  before  the 
trustees  bought  tbe  property  at  the  fore- 
closure sale, — at  any  rate,  before  they  trans- 
ferred it  to  the  new  corporation, — that  their 
purchase  would  be,  and  was,  exduaively  for 
gtbe  benefit  of  certificate  holders  interested 
•  in  tbe  trust.  'Although  his  bonds  had  not 
then  matured,  he  could  have  taka  st«ps  to 
prevent  any  transfer  of  Uie  property  that 
would  impair  his  equitable  right*  in  it,  or 
instituted  proper  judicial  proceedings,  of 
which  all  would  b«  required  to  take  notice, 
to  have  his  interest  in  tbe  property  adjudi- 
cated. He  allowod  the  trust  to  be  wound  up, 
and  postponed  any  appeal  to  a  court  of 
equity  based  upon  an  allied  breach  of  tmat 
by  tbe  trustees,  imtil  six  out  of  the  seven 
original  trustees  had  died." 

In  Foster  v.  Mansfield,  G.  ft  L.  M.  R.  Oo. 
146  U.  S.  SS,  fiO,  100,  30  L.  ed.  699,  903, 
13  Sup.  Ct.  Rep.  28,  it  was  said: 

"If  a  person  be  ignorant  of  hie  interest 
in  a  certain  transaction,  no  n^ligenoe  ts 
tmpntabls  to  him  for  fuling  to  inform  bim- 
mU  of  hia  right*;  but  if  b*  is  awara  of  his 


interest  and  knows  that  proceedings  ara 
pending,  the  result  of  which  may  be  preju- 
dicial to  such  interests,  he  is  bound  to  look 
into  such  proceedings  »o  far  a*  to  see  that 
no  action  is  taken  to  his  detrimeni." 

Boyd  bad  actual  knowledge.  If  he  had 
sought  to  intervene,  I  have  no  doubt  h* 
would  have  been  permitted  to  do  so.  Ha 
choae  to  do  nothing,  and  now  asks  a  court 
of  equity,  after  the  purchaser  has  been  fot 
men  than  a  decade  in  undisturbed  posses^ 
sion  and  ownership,  to  declare  the  judicial 
sale  invalid  as  against  him.  The  case  i* 
without  merit,  and  th*  bill  should  have  bees 
dismissed. 

The  Chst  JtrsTiCK,  Mr.  Jnstiee  Holmes, 
and  Mr.  Justice  TftD  Devanter  concur  ia 
this  diaseab 


CHARLES  C.  BURLINGHAM,  Arthur  R. 
Peck,  and  Aliiert  W.  Bonynge,  as  Truates* 
of  the  Property,  Asaets,  and  Effects  of 
Thomas  A.  Mclntyre  et  al.,  Individually 
and  Composing  the  Firm  of  T.  A.  Me- 
Intyre  4  Company,  Appta, 

CHARLES  M.  CROUSS. 

Bahkboptct    (I    143*)— Ahsets— LiFi  IM- 

SURAKCE— Cabb    Sdbbkndeb   Valdb. 

1.  Policies  of  life  Insurance  on  the  lif* 
of  the  bankrupt  which  do  not  have  a  cash 
surrender  value  available  to  the  tiankrupt 
at  the  time  of  bankruptcy  as  a  cash  asset  do 
not  pass  to  tbe  trustee  in  bankniptcv,  under 
tbe  bankrupt  act  of  July  1,  ISOS  (30 
Stat,  at  L.  5S5,  chap.  G41,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1511),  9  70a,  subd.  5,  which. 
though  investing  the  trustee  with  the  title 
to  property  which,  prior  to  the  filing  of  the 
petition,  be  could  by  any  means  have  trans- 
ferred, or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him, 
provides  that  a  bankrupt,  when  the  cash 
surrender  value  of  insurance  policies  having 
such  value  has  been  ascertained,  may  pay 
or  secure  such  sum  to  the  trustee,  and  con- 
tinue to  hold  and  own  tbem  free  from  claims 
of  creditors,  and  that  otherwise  the  policies 
shall  pass  to  the  trustee  as  assets. 

[Ed.    Note.— F'or     -"   "' 

.ent,  D1- 
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BANKBOPTcr  <|   143*)— AsaiTS— Lii«  Iw- 

BU  B  A  nCE— A  BSIOKklBNT. 

2.  The  absolute  assignment  by  a  bankrupt 
of  policies  of  life  insurance  on  his  life  doe* 
not  exclude  them  from  th*  operation  of  the 
proviso  in  the  bojikrapt  act  of  July  1,  1898, 
3  TOa,  aubd.  6,  that  a  bankrupt,  when  the 
cash  surrender  value  of  policies  having  such 
a  value  has  been  ascertained,  may  pay  or 
secure  such  sum  to  the  trustee,  and  continue 
to  bold  and  own  them  free  from  the  claim* 
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value,  do  not  pua  to  the  trustee  in  bank- 
CBd.  NdU.— 7or  oUmf  taaea,  im  BankmpbiT, 

c«Dt  DiB.  H  m,  tot,  KK,  la-ta,  to,  tu-.  dw. 

[No.  184.] 

Alpud   March   12  and   13,   1913.     Decided 
AprU  £8,  IBIS. 

APPEAL  from  the  United  StaUa  Circuit 
Court  of  Appeals  tor  the  Second  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
«rea  of  the  District  Court  for  the  Southern 
Diatrict  of  New  York,  upholding  the  title 
of  the  aaaigttee  of  a  bankrupt  to  polieiea  of 
life  tnauranee  on  hia  lite.    J^rmed. 

See  aame  ease  below,  104  C.  C.  A.  S27, 
181  Fed.  4TS. 

Xhe  facta  are  itated  in  the  opinion. 

Meaaia.  Dorr  Rarmand  Cobb,  Wintred 
T.  Denlecm,  and  Irving  L.  Ernst  for  ap- 
pdlanta. 

Heaara.  I<eTi  S.  Ctwpman,  Harry  ^^ 
IT«well,  and  James  E.  Newell  for  appellee. 

«  *  Hr.   Justice  Day  dellTered  the  opinion 
•f  the  court: 

The  action  waa  bronght  in  the  United 
States  diatrict  court  for  the  southern  die- 
trict  of  New  York  by  the  tniateei  of  the 
flrm  of  T.  A.  Melutyre  &,  Company,  and  of 
the  individual  membeia  of  that  firm,  bank- 
rupts, against  Charles  U.  Grouse  and  the 
Gijuitable  Life  Assurance  Society  of  the 
United  States,  to  recover  the  Bum  of  ISO,- 
488.32,  the  net  proceeds  of  certain  policies 
of  insurance  issued  by  the  Equitable  Life 
Assurance  Society  upon  the  life  of  Thomas 
A.  Mclntyre,  one  of  the  bankrupts,  de- 
oaaaad.  The  proceeds  of  the  policies  were 
paid  into  court  by  the  Society.  Tbe  judg- 
ment of  the  district  court  in  favor  of  Cronse 
was  affirmed  by  the  circuit  court  of  appeals 
(104  C.  C.  A.  EST,  181  Fed.  470],  and  the 
case  ha*  lieen  appealed  to  this  court. 

It  appears  that  on  the  10th  of  April, 
1902,  Thomas  A.  Mclntyre  obtained  two 
polieiea  of  life  insurance  in  the  Equitable 
Society.  They  were  known  as  "guaranteed 
cash-value,  limited  payment,  life  policies," 
each  providing  that  upon  the  death  of  the 
q  insured  the  company  would  pay  to  his  exeeu- 
Ijtora,  administrators,  or  assigns  the  sum  of 
*  SIOO.OOO  in  fifty  annual  instalments,  or  the 
sum  of  (fi3,000  in  cash,  a  total  of  9106,000 
for  the  two  policies.  On  April  14,  1906, 
the  policies  were  assigned  absolutely  to  thn 
firm  of  T.  A.  Malntyre  ft  Company,  and  on 
April  24,  1907,  they  vrera  by  that  firm  as- 
signed to  the  Equitable  Society  as  col- 
lateral security  for  a  loan  of  tlB,3T0.  On 
Febntary  25,  ISOS,  two  months  prior  to 
tka  filing  of  the  petition  In  bankruptcy,  the 
ffttWM  wan  aaalgnad  by  Maln^ra  &  Com- 


pany to  the  defendant,  CbarleB  M.  Crouae, 
subject,  however,  to  Uie  prior  assignment 
to  tbe  Equitable  Society.  A  petition  in  in- 
voluntary bankruptcy  was  Qled  against  Me- 
Intyre  ft  Company  and  its  individual  mem- 
bers on  ApHl  26,  1S08,  and  on  May  9,  1908, 
tbe  defendant  Crouse  paid  tbe  premiuma 
on  the  policies,  in  the  sum  of  96,078.38.  Me- 
Intyre  ft  Company  and  the  individual  mem- 
bers thereof  were  adjudged  involuntary 
bankrupta  on  May  21,  1908,  and  the  trus- 
tees were  eleeted  on  tbe  24tb  of  July,  1008. 
On  the  29th  of  July,  190S,  Tbomaa  A.  Me- 
Intyre  died,  and  the  policies  became  pay- 
able. 

It  appeara  that  the  policies  had  a  cash 
surrender  value,  which,  at  the  time  when 
the  trusteea  qualified,  was  tlS,370,  or  tlia 
amount  of  tlte  loan  of  the  Equitable  Bocie^ 
upon  tbe  polieiea.  It  is  therefore  apparent 
that  on  tbe  day  when  the  petition  waa  filed, 
aa  well  as  the  day  of  tbe  adjudication  in 
bankruptcy,  the  cash  surrender  value  would 
not  have  exceeded  tbe  loan  and  lien  of  the 
Society  upon  the  polieiea.  The  circuit  court 
of  appeals  tor  the  eecond  circuit  held  that, 
under  the  circumstances,  the  policies  did 
not  pass  to  the  trustees  as  assets,  and  there- 
fore the  action  which  had  been  begun  to  set 
aside  the  transfer  to  Crous^  as  a  prefer- 
ence within  the  bankruptcy  act,  oonld  not 
be  maintained. 

The  correetness  of  this  decision  depends 
primarily  upon  the   construction  of  |   TO*'t. 
of  the  bankruptcy  act,  which  reads:  5 

*  "The  trustee  of  the  estate  of  a  bankrupt,* 
upon  bis  appointment  and  qualification,  and 
his  successor  or  successors  if  he  shall  have 
one  or  more,  upon  his  or  their  appoint- 
ment and  qualification,  shall  In  turn  be 
vested  by  operation  of  law  with  the  title  of 
the  bankrupt,  aa  of  the  date  be  waa  ad- 
judged a  bsjikrupt,  except  Id  bo  far  as  it  ia 
to  property  which  is  exempt,  to  all  (1) 
documents  relating  to  bis  property:  (2)  in- 
terests in  patents,  patent  righte,  eopyrights, 
and  trademarks )  (3)  powers  which  he 
might  have  exercised  for  bis  own  benefit, 
but  not  those  which  be  might  have  exer- 
cised for  some  other  peTson;  (4)  property 
transferred  by  him  in  fraud  of  hia  creditors; 
(5)  property  which,  prior  to  the  Sling  of 
the  petition,  he  could  by  an;  means  have 
transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  procees 
against  him :  Provided,  that  when  any 
bankrupt  shall  have  any  Insurance  policy, 
which  has  a  cash  surrender  value  payable 
to  himself,  his  estate,  or  personal  repre- 
sentatives, be  may,  within  thirty  days  after 
the  caah  surrender  value  has  been  aaoer- 
tained  and  stated  to  the  trustee  by  the  com- 
pany Issuing  tbe  same,  pay  or  secure  to 
the  trustee  tha  nun  ao  aaoertalnad  aad  atat- 
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td,  knd  coBtiuufl  to  hold,  omt,  and  cany  aneh 
policy  free  from  the  eUima  of  the  ereditora 
paxtieipating  in  tbe  dUtribution  of  hia  es- 
tate nnder  tlw  banlcruptey  procMdingB; 
otberwiM  tbe  policy  shaU  saai  to  tbe  tnu- 
tea  aa  ataeta;  and  (6)  iighta  of  aetioD 
ariiing  upon  contracta  or  from  the  unlaw- 
ful taking  or  detention  of,  or  injury  to,  hii 
property."  [30  Stat,  at  L.  565,  chap.  S4I, 
U.  a  Comp.  Stat  Snpp.  IBll,  p.  ISIl.] 

The  part  of  the  section  particularly  to  be 
considered  ia  lubdiT.  fi  and  ita  proTiao. 
Subdiviaion  6  undertakes  to  Teat  in  tbe 
trtutee  property  nbich,  prior  to  tbe  filing 
of  tbe  petition,  the  bankrupt  could  by  any 
means  have  b-anaferred,  or  which  might 
have  been  levied  upon  or  told  under  judicial 
prooeaa  against  him.  Then  followa  the  prft- 
viao  with  reference  to  insurance  policias 
Swhieb  have  a  easb  surrender  value,  per- 
*  mittiug  a  bankrupt,  whan  the  eaab'surrea- 
der  value  has  been  aacertained  and  stated, 
to  pay  or  aecure  such  anm  to  the  trustee, 
and  to  oontinuB  to  hold,  own,  and  carry  tiie 
policiea  free  from  the  clatmi  of  ercditora; 
otherwise  the  policies  to  pass  to  tha  trustee 
as  aaaets. 

Two  eonstrnetiona  have  been  givan  tfaia 
Mcflon,  and  tbe  question,  as  presented  la 
this  case,  has  not  been  the  subject  of  direet 
determination  in  this  court.  The  one  favor* 
the  view  that  only  policiea  having  a  «aah 
surrender  value  are  intended  to  paaa  to  tbe 
trustee  for  the  benefit  of  creditorat  The 
other,  conceding  that  the  proviso  deals  with 
this  class  of  policies,  malntaius  that  policiea 
of  life  insurance  which  have  no  surrender 
value  pass  to  the  trustee  under  the  lan- 
guage of  t  70a  immediately  preceding  the 
proviso,  which  reads :  'Troperty  which, 
prior  to  the  filing  of  the  petition,  he  could 
by  any  meaua  have  transferred,  or  which 
might  have  been  levied  upon  and  aold  under 
Judicial  procesa  against  him."t 

To  determine  tbe  congressional  intent  in 
this  respect  requires  a  brief  consideration 
of  the  nature  of  the  rights  dealt  with.  Lite 
insuracre  may  be  given  in  a  contract  pro- 
viding simply  for  payment  of  premiums  on 
a  calculated  basis  which  accumulates  no 
aurpluB  for  the  holder.  Such  insurance  has 
no  surrender  value.  Policiea,  whether  pay- 
^le  at  the  end  of  a  term  of  years  or  at  death, 

fRe  Bnelow,  SB  Fed.  89;  Re  Josephaon, 
121  Fed.  142;  Gould  t.  New  York  L.  Ins. 
Co.  132  Fed.  fl2T ;  Morris  v.  Dodd,  110  Oa. 
600,  GO  L.R.A.  33,  78  Am.  St.  Rep.  129,  3S 

tBo  Becker,  108  Fed.  64;  Re  Sllngluff,  10« 
Fed.  IM;  Be  Welling,  Gl  C.  C.  A.  IGl,  113 
Fed.  189;  Re  Coleman,  OB  C.  C.  A.  496,  ISC 
Fed.  818;  Re  Hettllng,  90  G.  G.  A.  87,  175 
Fad.  Off;  Re  Orear,  30  L.R.A.(NA.)  ftW, 
IM  a  0.  A.  78,  178  Fad.  OSL 


may  be  issrwd  upon  a  basis  of  calculation 
which  aeeumnlates  a  net  reserve  in  favor  of 
the  policy  bolder,  and  which  forms  a  eon- 
sequent  basis  for  the  surrender  of  tbe 
policy  by  the  insured,  with  advantage  to 
the  company  npon  tbe  payment  of  a  part 
of  this  accumulated  reserve.  This  featnr* 
of  surrender  value  was  discussed  by  Judge! 
Brown  of  tbWsoutbern  district  of  New  York,* 
iu  Re  McKloney,  IB  Fed.  636,  637 : 

"The  first  of  these  elements,  the  surrender 
value  of  tbe  policy,  arises  from  the  fact 
that  the  fixed  annual  premium  ia  much  in 
ezceas  of  tbe  annual  risk  during  tbe  earlier 
years  of  tbe  policy, — an  excess  made  necea- 
sar;  in  order  to  balance  tbe  deficiency  of 
the  aame  premium  to  meet  the  annual  risk 
during  tbe  latter  years  of  tbe  policy.  TUa 
eiceiB  in  tbe  premium  paid  over  tbe  an- 
nual cost  of  Insurance,  with  accumulations 
of  interest,  eonstltutes  tbe  surrender  value. 
Though  this  excess  of  premiums  paid  is 
legally  the  sole  property  of  tbe  company, 
still  in  practical  effect,  though  not  in  law, 
it  is  moneys  of  the  aasured,  deposited  with 
tbe  company  In  advance,  to  make  up  the 
deficiency  in  later  premiums  to  cover  tbo 
annual  cost  of  insurance,  instead  of  being 
retained  by  tbe  assured,  and  paid  by  bim  to 
the  company  in  tbe  shape  of  greatly-in- 
ereaaed  premiums,  when  the  risk  is  great- 
est It  is  the  'net  reserve^  required  by  law 
to  be  kept  by  the  company  for  the  ben^t  of 
tbe  assured,  and  to  be  maintained  to  tho- 
credit  of  the  policy.  Bo  long  aa  tbe  poli^ 
remains  in  force,  the  company  has  not  pra»- 
tically  any  beneficial  interest  in  it,  except 
as  Its  custodian,  with  the  obligation  to 
maintaiu  it  unimpaired  and  suitably  in* 
veatad  for  the  benefit  of  the  insured.  Tbi» 
Is  tie  practical,  though  not  the  legal,  rela- 
tion of  the  company  to  thia  fund. 

"Upon  the  surrender  of  the  policy  before- 
tbe  death  of  the  assured,  tbe  company,  to  be 
relieved  from  all  responsibility  for  the  in- 
creased risk,  which  is  represented  by  this 
accumulating  reserve,  could  well  afford  to- 
aurrender  a  eonsiderable  part  of  it  to  tba 
assured,  or  his  representative.  A  return  of 
a  part  In  some  form  or  other  la  now  uBuaUj 

This  case  bas  been  cited  with  approval  in 
this  court.     Bolden  v.  Stratton,  198  U.  B. 
20S,  49  L.  ed.  1018,  £6  Sup.  Ct  Rep.  MS; 
Hiscoek  v.  Merteos,  206  U.  S.  202,  81  L., 
ed,  771,  27  Hup.  Ct.  Rep.  488.  5 

*  Under  the  bankruptcy  act  of  I8fl7  [14* 
Stat,  at  L.  622,  chap.  176,  §  14}  no  special 
provision  wa*  made  for  insurance  policies. 
Tbe  section  providing  for  tbe  passing  of  the 
aaseta  of  tbe  bankrupt  to  the  trustee  eon- 
toined  tbe  broad  Ullage  of  "all  tba  es- 
tate, real  and  peraonaL"  Under  this  staV 
uta  U  was  hald  1b  Ba  HoKluBsy,  npra,  ttM 
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th«  inturftnce  upoD  tbe  life  at  tba  bankrupt 
vat«d  in  the  bankrupt  eitate  odIj  to  tbe 
«xteiit  of  lU  casb  HUrrender  value  at  tbe 
-time  of  the  filing  of  the  petition. 

In  Holden  v.  Strntton,  flupm,  tbU  court 
held  that  tbe  law  of  the  state  of  Wasblng- 
ton,  exempting  tbe  proceeds  of  life  iDsur- 
•nee  policie*,  vaa  applieable,  and  under  the 
bankruptc;  act  of  1898,  g  6,  the  bankrupt 
•night  retain  aneh  policiefl.  l^e  circuit 
«ourt  of  appeal*  for  tbe  ninth  circuit,  from 
which  Holden  t.  Stratton  CRme  by  certiorari 
to  thii  court,  had  held  that  |  TOa  was  not 
controlled  bj  the  exemptiona  proTtded  in 
{  0  of  the  bankruptcj  act,  and  had  adhered 
to  it*  former  decision  in  Re  Scbeld,  52 
LJUA.  ISB,  M  C.  C.  A.  233,  104  Fed.  STO, 
in  which  I  TOa  bad  been  coiutnied  to  ptaa 
insurance  policies  having  a  cash  surrender 
value  to  the  trustee,  unless  tbe  bankrupt 
paid  or  secured  the  surrender  value,  aa 
pointed  out  in  the  section.  While  this  court 
held  that  the  exemption  under  the  state  law 
applied  under  the  bankruptcj  act  to  the 
policy  in  question,  coming  to  deal  with  the 
eonstruetion  of  |  TOa,  this  court  said  (lOH 
U.  S.  p.  213)  ; 

"As  J  70b  deals  only  with  property  which, 
noi  being  exempt,  passes  to  tbe  trustee,  the 
viasion  of  tbe  proviso  was,  In  the  interest 
of  tbe  perpetuation  of  policies  of  life  in- 
•arance,  to  provide  a  rule  by  whleb,  where 
each  policies  passed  to  tbe  tnutee  because 
they  were  not  exempt,  if  tbey  had  a  sur- 
render value  their  future  operation  could 
tw  preserved  by  vesting  tbe  bankrupt  with 
the  privilege  of  paying  such  surrender  value, 
wbenby  the  policy  would  be  withdrawn  out 
uf  the  category  of  an  asset  of  the  estate. 
That  1*  to  say,  the  purpose  of  the  proviso 
j^was  to  confer  a  beneflt  upon  the  insured 
^bankrupt  by  1imiting*the  character  of  the 
liMerest  in  a  nonexempt  life  insurance  pol- 
icy which  should  pass  to  the  trustee,  and 
not  to  cause  such  a  policy  when  exempt  to 
become  an  aaaet  of  the  estate.  When  the 
purpose  of  tbe  proviso  is  thus  ascertained 
it  becomes  apparent  that  to  maintain  the 
eonstructioB  which  the  argument  seeks  to 
affix  to  tbe  proviso  would  cause  it  to  pro- 
duce a  result  diametrically  opposed  to  its 
spirit  and  to  the  purpose  it  was  intended 

to  Bubeerve." 

The  section  came  again  before  this  court 
In  Hiscock  v.  Mertens,  supra,  and  it  was 
held  that  the  insured  was  entitled  to  re- 
tain the  policies  upon  the  payment  to  the 
trustee  of  a  sum  equivalent  to  the  amount 

-the  company  was  willing  to  pay  according 

■to  its  custom,  although  there  was  no  sttpu. 

Nation  in  the  policies  as  to  a  cash  surrender 
value,  and  upon  this  subject  the  court  said 

.<p.  812) ! 

"What  poMlble  differaaa  oonld  it  maka 


whether  tbe  surrender  value  was  stipulated 
in  a  policy  or  universally  recognized  by  the 
companies!  In  either  case  tbe  purpose  of 
tbe  statute  would  ba  subserved,  which  waa 
to  secure  to  the  trustee  tbe  sum  ol  suok 
value  and  to  enable  tbe  bankrupt  to  'con* 
tinue  to  bold,  own,  and  carry  sueb  policy 
free  from  the  claims  of  the  creditors  par- 
ticipating in  the  distribution  of  tbe  estata 
under  the  bankruptcy  proseedinga.' " 

And  in  that  ease  it  appeared  that  tbil 
sum  was  less  than  98,000,  whereas  in  » 
short  time,  some  aix  months  lat«r,  the  ma- 
turity of  one  of  the  policies  would  give  It 
a  value  of  over  911,000.  But  this  court  held 
that  this  circumstance  made  no  difference 
in  tbe  right  of  the  Insured  to  pay  the  sur- 
render value  and  bold  tbe  policy. 

True  it  is  that  life  insuranoa  polidea  u* 
a  epedea  of  proper^  and  might  be  beld  to 
pan  under  the  general  terms  of  subdiv,  S, 
9  TOa,  bnt  a  proviso  dealing  with  a  class  of 
this  property  was  inserted  and  must  ba 
given  ita  due  weight  in  construing  the  stat- 
ute. It  ia  also  true  that  a  proviso  mayS 
sometime*  mean  elmply  additional 'l^^sU-? 
tion,  and  not  bs  intended  to  have  the  usual 
and  primary  office  of  a  proviso,  which  is  to 
limit  generalitlee  and  exclude  from  tbe  scope 
of  the  statute  that  which  would  otherwise 
ba  within  ita  terms. 

Tbis  proviso  deals  with  expUdtness  with 
the  subject  of  Ufa  insurance  held  by  tba 
bankrupt  which  ha*  a  surrender  value. 
Originally  life  tosuranee  policies  were  con- 
tract* in  consideration  of  annual  sums  paid 
aa  premiums  for  the  paynaent  of  a  fixed  sum 
on  the  death  of  the  insured.  It  is  true  tliat 
such  contract*  have  been  much  varied  in 
form  since,  and  policies  payable  In  a  period 
of  years,  so  a*  to  become  investments  and 
means  of  money  saving,  are  in  common  use. 
But  most  of  these  policies  will  be  found  to 
have  either  a  stipulated  surrender  value  or 
an  established  value,  the  amount  of  which 
the  companies  are  willing  to  pay,  and  which 
brings  tbe  policy  witbin  the  terms  of  the 
proviso  (Eiscock  v.  Uertens,  supra),  and 
makes  its  present  value  available  to  tbe 
bankrupt  estate.  While  life  insurance  ia 
property,  it  is  peculiar  property.  Legis- 
latures of  some  of  the  states  have  provided 
that  policies  of  insurance  shall  be  exempt 
from  liability  for  debt,  and  In  many  states 
provision  is  made  for  the  protection  from 
such  liability  of  policies  in  favor  of  those 
dependent  upon  the  insured.  See  Holden  v, 
Stratton,  supra. 

Congress  undoubtedly  bad  the  nature  of 
insurance  contracts  in  mind  In  passing  S  TOa 
with  its  proviso.  Ordinarily  the  keeping  up 
of  insnranee  of  either  elaaa  would  require 
the  payment  of  preminnia  perhaps  for  a 
BUnW  of  yearm.    Tor  tkta  purpoa*  the  ea- 
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tat«  might  or  mfgbt  not  have  funds,  or  the 
pKymenU  might  be  bo  defarred  as  to  unduly 
embarrau  the  Mttlemeiit  of  the  eet»t«. 
CongresE  recognlied  ftleo  thkt  muif  policies 
at  the  time  of  bankniptoy  might  have  a 
Tcry  conaiderable  present  Taltie  which  a 
bankrupt  coutd  realiis  hj  erurrenderfng  his 
policy  to  the  company.     We  think   it  was 

Sthis  latter  sum  that  the  act  intended  to  se- 

Tcure  to  creditors  by  requiring  its'payment 
to  the  trustee  ss  a  condition  of  keepiuf  the 
policy  aliTe.  In  passing  this  statute  Con- 
gress intended,  while  exacting  this  much, 
that  when  that  sum  was  realized  to  the  es- 
tate, the  bankrupt  ghould  be  permitted  to 
retain  the  insurance  which,  tiecauae  of  ad- 
vancing years  or  deelioing  health,  it  might 
be  ImposBJble  for  him  to  replace.  It  is  the 
twofold  purpose  of  the  bankruptcy  act  to 
convert  the  estate  of  the  bankrupt  into  cash 
and  distribute  it  among  creditors,  and  then 
to  give  the  bankrupt  a  fresh  start  with  eucb 
exemptions  and  rights  as  the  statute  left 
nntoucbed.  In  the  Uglit  of  this  policy  the 
act  must  he  construed.  We  think  it  was 
the  purpose  of  Congress  to  pase  to  the 
trustee  that  turn  which  was  available  to 
the  bankrupt  at  the  time  of  bankruptcy  as  a 
cash  asset;  otherwise  to  leave  to  the  In- 
sured the  benefit  of  his  life  insurance. 

It  should  be  observed,  in  this  connection, 
that  in  the  persent  case  the  company  had 
advanced  upon  the  policies  their  full  sur- 
render value,  as  stipulated  In  the  policies, 
and  that  the  only  intsrest  that  could  have 
passed  to  the  trustees  would  have  been  the 
speculative  right  to  the  net  proceeds  of  the 
policies,  contingent  upon  the  death  of 
the  bankrupt,  and  possibly  dependent  upon 
the  payment  of  large  annual  premiums  for 
thirteen  years. 

It  is  urged,  however,  that  under  |  TQa, 
the  cash  surrender  value  was  to  be  paid  by 
the  lankrupt  when  ascertained,  and  the 
policies  kept  alive  for  hU  beneflt;  and  as 
these  policies  had  been  assigned  by  the 
beneficiary  ta  Mclntyre  t  Company,  not  as 
collateral,  but  absolutely,  they  would  not 
eome  within  the  terms  of  the  proviso,  and 
therefore  the  proceeds  of  the  policiee  vested 
in  the  bankrupt  estate;  but  we  find  noth- 
ing in  the  act  by  which  the  right  of  the 
assignee  of  a  policy  to  the  benefitg  which 
would  have  accrued  to  Uie  bankrupt  Is  lim- 
ited. A»  we  have  construed  the  statute. 
Its  purpose  was  to  vest  the  surrender  value 
in  the  trustee  for  the  beneflt  of  the  creditors, 
and  not  otherwise  to  limit  the  bankrupt  in 

g  dealing  with  bis  policy. 

7  *  As  to  the  reimbursement  of  Cronse  for 
the  premiums  advanced  by  him,  and  the  ap- 
plication by  him  of  the  proceeds  of  the 
policies  to  particular  Items  of  Indebtedneas 
«f  tiM  banlEmpt  estate  In  his  favor,— nprni 


the  facta  found  we  have  no  occasion  to  dis- 
turb the  decree  of  the  circuit  court  of  ap- 

It  results  that  the  Judgment  of  the  Cir- 
ooit  Court  lA  Appeals  must  be  affirmed. 


(W  0-  S.  m.) 

A.  LEO  BTTCRETT,  as  Trnstee  tu  Baiik^ 
mptcy  of  Alfred  M.  Judson,  Individually 
and  as  a  Member  of  the  Virm  of  Judson- 
&  Judson,  Petitioner, 

WILLIAM  D.  JUDSON,  as  Executor  of  th«- 
Last  Will  and  Testament  of  Alfred  U. 
Judson. 

BANK8UPTCT  (S  143«)  —  "AaBKM"  —  Lite 

ISSUBAHCK-<;AaH     SUBBBNDKB     VALUE— 

DiATa  or  Bankbupt. 

The  time  when  the  petition  in  bankruptcy 
Is  filed  fixes  the  cash  surrender  value  of  the 
insurance  policies  mentioned  In  the  proviBO- 
In  the  bankrupt  act  of  July  1,  ISSS  (30 
Btat.  at  L.  666,  chap.  541,  U.  S.  Comp. 
SUt.  Supp.  1911,  p.  1511),  i  70a,  subd.  5, 
that  a  bankrupt,  when  the  cash  surrender- 
value  of  insurance  policies  having  such 
value  has  been  ascertained,  may  pay  or  se- 
cure such  sum  to  the  trustee  and  continue- 
to  hold  and  own  them  free  from  the  claims 
of  creditors,  otherwise  the  policiea  Bbalt 
pasa  to  the  trustee  as  assets,  and  hence  th» 
death  of  the  bankrupt  between  the  time  of 
the  filing  of  the  petition  and  the  date  of 
the  adjudication  docs  not  make  the  pro- 
ceeds of  the  policies,  over  and  above  the 
cash  surrender  value,  assets  in  the  hands 
of  the  trustee,  although  that  sectian  aW 
provides  that  the  trusUe,  upon  his  appoint* 
ment  and  qualification,  becomes  vested  )^ 
operation  oi  law  with  the  title  of  the  bank- 
rupt  as  of  the  date  of  adjudicatio: 

[BiL  Note    - 
Cent  Dig.  1 
Dig.  I  lis.' 

For  othsr  deDDltlonB,  saa  Words  and  Phrue^ 
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WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  th* 
Second  Circuit  to  review  a  Judgment  whleh 
afifrmed  an  order  of  the  District  Court  for 
the  Southern  District  of  New  York,  direct- 
ing that  the  proceeds  of  policies  of  insur- 
ance upon  the  life  of  a  bankrupt,  less  their 
cash  surrender  value,  be  p^d  to  tb«  bank- 
rupf  B  ^ecator.    Affirmed. 

See  same  mm  below,  113  C.  0.  A.  158, 
192  Fed.  SM. 

The  facts  are  stated  in  the  opinlMi. 

Hr.  Olurlea  K.  Beekmaa  for  petitioner. 

Messrs.  Gaorga  B.  Iindlow  and  Willwr 
L.  Boll  lor  n 
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•  •!&.  JuatiM   Dft7  delivcrod  tbe 
of  the  OQurt: 

Thia  case  invotves  tba  title  ta  tbe.  pro- 
ceed! of  certain  InsttranM  policies  upon  tlie 
life  of  Alfred  U.  Jndson,  buikrnpt,  de- 
eeaaed,  collected  by  the  tavetee  in  bonk- 
niptcf.  The  executor  of  Jndeon'e  eatate 
brought  Buit  against  the  trustee  Id  tbe 
United  States  district  court  for  the  south- 
em  district  of  New  Tork,  aaaerting  title  to 
such  funds.  Tbe  district  <raurt  ordered  that 
Uie  proceeds  of  the  policies,  less  their  cash 
■urrender  value,  be  paid  to  the  executor 
(18S  Fed.  T02);  the  circuit  court  of  ap- 
peals for  the  second  circuit,  upon  petition 
to  revise,  affirmed  that  order  (113  C.  C.  A. 
15B,  102  Fed.  834),  and  the  ease  comes  here 

ton  certiorari. 

?  •  A  petition  in  involnntaij  bankruptcy  was 
filed  against  the  firm  of  Judson  A  Judson 
and  its  members,  Alfred  M.  Judson  being 
one,  on  December  IT,  1010,  and  on  Decem- 
ber 23,  1910,  Judson  entered  a  notice  of  his 
appearance  in  tbe  proceedings.  On  Jannary 
9,  1911,  the  firm  and  its  members  were  ad- 
judged bankrupts,  and  on  February  9,  1911, 
Everett  qualified  as  trustee.  Judson  owned 
certain  life  insurance  policies  at  tbe  time 
«f  tbe  institution  of  the  bankrupt  proceed- 
ings, and  thereafter  and  until  bis  death, 
payable  to  bis  executors,  administrators,  or 
assigns.  So  far  as  this  case  is  concerned,  at 
tbe  time  of  tbe  filing  of  the  petition  in  bank- 
ruptcy, these  policies,  with  cash  surrender 
Talues  and  subject  to  loans,  were  as  follows: 
One  policy  for  $5,000,  having  a  cash  sur- 
render value  of  $2,2S1.49,  and  subject  to  a 
loan  of  $2,238;  another  for  $1,000,  having 
a  cash  surrender  value  of  $332.31,  and  sub- 
ject to  a  loan  of  $322;  and  another  for 
$10,000,  having  a  cash  surrender  value  of 
$6,030,  and  subject  to  a  loan  of  $5,240.  It 
therefore  appears  that  the  cash  surrender 
value  of  the  policies  on  December  IT,  1010, 
was  $63.80. 

On  January  4,  1011,  Judson  committed 
suicide.  Notice  was  served  on  tbe  trustee 
that  the  executor  claimed  the  right,  under 
I  TOa  of  the  bankruptcy  act,  to  psy  to  tbe 
trustee  tbe  cash  surrender  value  of  tbe  poli- 
cies when  ascertained,  but  the  trustee  de- 
nied Buch  right  and  also  the  right  of  tbe 
executor  to  the  balance  of  tbe  proceeds  of 
the  policies.  Under  agreement,  the  insur- 
ance companies  paid  to  the  trustee  $8,676.14 
upon  the  policies.  The  executor  asserted 
title  to  the  difl'erenoe  between  the  sum 
realized  on  the  policies  and  the  cnsh  sur- 
render value;  namely,  $8,611.34.  The  dis- 
trict eonrt,  upon  tbe  authority  of  Burling- 
ham  T.  Grouse,  104  C.  C.  A.  227,  181  Fed. 
4T0,  beM  that  tbe  proceeds  of  the  policies, 
vnr  and  above  tbe  cash  surrender  value  as  i 
at  a»  date  of  tba  filing  of  tbe  petiUon, ' 
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psssed  to  the  executor.  -  Tbe  circuit  eourt 
of  appeals  affirmed  the  order  of  tbe  districtS 
court,  holding  that  tbe'time  when  tbe  in-* 
tereat  of  the  bankrupt  estate  In  the  poUeiea 
paased  to  the  trustee  was  the  data  of  the 
filing  of  tbe  petition,  and  further,  also  upon 
the  authority  of  Burlingbam  f.  Grouse,  su- 
pra, that  tbe  interest  of  the  trustee  in  the 
policies  extended  only  to  their  cash  surren- 
der value. 

The  present  case  waa  argued  at  the  same 
time  as  tbe  ease  of  Burlingbam  t.  Crouaa 
[228  n.  S.  458, 07  L.  ed. — .33  Sup.  CLBep. 
604],  and  in  so  far  as  it  ii  like  that  ease 
the  principles  therein  laid  down  are  eon- 
trolling.  Tbe  present  case  has,  however,  a 
feature  not  directly  involved  in  tbe  case  of 
Burlingbam  v.  Crouae,  because  Judson,  the 
insured,  committed  suieide  before  the  ad* 
judication  in  bankruptcy,  altbougb  after 
the  filing  of  the  petition,  and  it  is  tbe  con- 
tention of  tbe  petitioner  that  the  bank- 
ruptcy act  vested  tbe  title  to  tbe  property 
in  tbe  trustee  as  of  the  time  of  the  ad- 
judication, and  that  the  death  of  the  bank- 
rupt between  the  filing  of  the  petition  and 
tbe  date  of  the  adjudication  made  the  pro- 
ceeds of  the  policies  assets  in  the  hands  of 
the  trustee. 

While  it  is  true  that  §  70a  provides  that 
tbe  trustee,  upon  his  sppointment  and  quail* 
fl cation,  becomes  vested  by  operation  of 
law  with  tbe  title  of  the  bankrupt  as  of  the 
date  he  was  adjudged  a  bankrupt,  there  are 
other  provisions  of  the  statute  which,  we 
think,  evidence  tbe  intention  to  vest  in  the 
trustee  the  title  to  such  property  as  it  waa 
at  the  time  of  the  filing  of  the  petition. 
This  subject  was  considered  in  Acme  Har* 
vester  Co.  v.  Beekman  Lumber  Co.  222  U. 
8.  300,  66  h.  ed.  208,  32  Sup.  Ct.  Hep.  06, 
wherein  it  was  held  that,  pending  the  bank- 
rupt proceedings,  and  after  tbe  filing  of  tbe 
petition,  no  creditor  could  obtain  by  at* 
tacliment  a  lien  upon  tbe  proper^  which 
would  defeat  the  general  purpose  of  the  law 
to  dedicate  the  property  to  all  creditors 
alike.  Section  TOa  vests  all  tbe  property  in 
the  trustee,  which,  prior  to  tbe  filing  of  the 
petition,  the  bankrupt  could  by  any  means 
have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  proeeasf! 
against  him.  The'  bankrupt's  dischsrge  iaJT 
from  all  provable  debts  and  claims  which 
existed  on  tbe  day  on  which  tbe  petition 
for  adjudication  was  filed.  Zavelo  v.  Reeves, 
227  U.  a  635, 630, 631.  07  L.  ed.  — .  33  Sup. 
Ct.  Bep.  365.  The  schedule  that  the  bank* 
nipt  is  required  to  file,  showing  the  location 
and  value  of  his  property,  must  be  filed  with 
his  petition. 

We  think  that  the  purpose  of  the  law  was 
to  fix  the  line  of  cleavage  with  refereso*  to 
tbe  condition  of  the  bankrupt  eatate  a*  at 
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the  time  at  irhieh  the  petttion  wa*  filed,  and 
that  the  proper^  wbich  veitt  in  the  tnutee 

at  the  time  of  adjudication  ig  that  -which 
the  bankrupt  oviied  at  the  time  of  the  filing 
of  the  petition.  And  it  is  as  ol  that  date 
that  the  Burrender  value  of  the  insurance 
policies  mentioned  Id  g  TQa  should  be  ascer- 
tained. The  BuliBeqiient  suicide  of  the  banlc- 
nipt  before  the  adjudication  was  an  lui- 
looked -for  eiroumstance  which  does  not 
change  the  result  in  the  light  of  the  con- 
struction which  we  give  the  statute. 

It  follows  that  the  judgment  should  be 


(I2S  D.  8.  in.) 
HANNAH  L.  ANDBFVra,  Executrix  of  the 
Estate  of  Benajah  D.  Andrews,  Deceased, 
Petitioner, 


Cash  Subbendeb  Value  — 

Death  ot  Bankrupt. 
The  right  of  a  bankrupt  under  the  bank- 
rupt act  of  July  1,  1898  (30  Stat,  at  L.  G6S, 
chap.  641,  U.  6.  Comp.  Stat.  Supp.  19II,  p. 
1611),  S  TOa,  subd.  S,  to  pay  the  trustee  in 
bankruptcy  tbe  cash  surren<Ier  value  of  in- 
■urance  polioies  on  bis  life,  and  to  continue 
to  hold  and  own  them  free  from  tbe  claims 
of  creditors,  is  not  eitinguished  by  his  death 
after  the  filing  of  the  petition,  but  before 
adjudication,  and  such  right  may  be  exer- 
cised bj  his  executors. 

[Bd.  Note.— For  other  cues,  iM  Bankruptcr. 
Cent.  DIk.  II  1»,  201,  102,  2ia-21T,  223,  224;  Dec 
Dl|.  I  lU.*] 

[No.  496.] 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
!nilrd  Circuit  to  review  a  decree  which,  re- 
versing a  decree  of  the  District  Court  for 
the  District  of  New  Jersey,  upheld  the  right 
of  the  trustee  in  bankruptcy  to  the  proceeds 
of  policies  of  insurance  on  the  life  ot  tbe 
bankrupt.    Reversed. 

See  same  case   below,   41   L.R.A.(N.S.) 
J23,  112  C.  C.  A.  119,  101  Fed.  325. 


M  E.  French  for  petitioner. 

Messrs.  John  D.  HcMnllin  and  Henry 
F.  Stockweli  for  respondent. 

•    *Mr.  Justice  Day  delivered  tbe  opinion  of 
the  court: 

Harvey  K.  Partridge,  trustee  in  bank- 
ruptcy of  Benajah  D.  Andrews,  by  petition 
lt«d  in  the  United  States  district  court  for 

•For  other  casss  itt  uiii*  topic  *  I  mdmbui  Id 


the  dlstriot  «f  New  Jersey,  sought  to  ac- 
quire the  title  to  tbe  proceeds  of  certain  in- 
sutance  polieiea  upon  the  life  of  Benajah 
D.  Andrews,  bankrupt,  deeeaeed,  a  elain 
to  such  proeeeda  having  been  made  by  the 
executrix  of  Andrews's  estate.  An  order 
having  been  entered  in  the  district  court  Ilk 
favor  of  the  executrix,  except  as  to  tbe  easlv 
surrender  value  of  the  policies,  the  circuit- 
court  of  appeals  for  the  third  circuit,  upot» 
a  petition  to  revise,  reversed  the  decree  of 
tbe  district  court,  and  ordered  that  tlie  pro- 
cceds  pass  entirely  to  the  trustee.  41. 
L.R.A.(N.8.1  123,  112  C.  C.  A.  09.  191  Fed. 
325.  To  review  that  decree  this  writ  of 
certiorari  was  issued. 

It  appears  from  the  finding  of  facts  by 
the  circuit  court  of  appeals  that  a  petition- 
in  involuntary  bankruptcy  was  filed  agaiiut 
Andrews  on  February  3,  1910;  that  on  April' 
4,  ISIO,  lie  was  adjudicated  a  bankrupt,  and 
on  April  28th  of  the  same  year  a  trustee 
was  elected  and  qualified.  It  further  ap-^ 
pears  that  Andrews  died  on  February  Ifi,^ 
leiVhaving  at  that  time,  and  at  the  time* 
of  the  filing  of  the  petition  in  bankruptcy, 
two  policies  of  insurance  upon  his  life,  one 
for  110,000,  payable  upon  his  death  to  hii- 
executors,  administrators,  or  assigns,  and 
the  other  for  95,000,  payable  upon  hie  death' 
to  bis  estate.  At  the  date  of  filing  the  peti- 
tion in  Ijankruptcy  the  910,000  policy  hadi 
a  cBsb  surrender  value  of  $14.03,  and  waa- 
subject  to  a  loan  of  94,481.39;  and  the- 
$5,000  policy  had  a  cash  surrender  value  ot' 
$100.  Under  a  stipulation  between  the  trus- 
tee and  the  executrix  the  net  proceeds  of 
tbe  two  policies  were  paid  to  the  trustes,  ttt' 
be  held  until  the  title  thereto  had  been  de- 
termined. 

The  district  court  decreed  that  the  truste* 
was  entitled  to  the  cash  surrender  value  of 
tbe  policies  as  of  tbs  date  of  tbe  filing  ot 
the  petition,  and  that  the  bankrupt  eatat* 
had  no  interest  in  the  balance  of  tbe  pro- 
ceeds of  the  polieiea.  Tbe  circuit  conrt  of 
appeals  aUo  held  that  the  cash  surrender 
value  of  the  policies  must  be  ascertained' 
as  of  the  date  of  the  filing  of  the  petition 
in  bankruptcy.  Construing  g  TOa  of  tba 
bankruptcy  act,  it  decided,  however,  that 
tbe  polieiea  passed  to  the  trustee,  auhject  to- 
the  right  ot  the  bankrupt  to  pay  or  seourS' 
to  the  trustee  the  cash  surrender  value  of 
the  policies,  and  to  continue  to  hold  and 
on-n  them,  but  that  this  right  was  extin- 
guished by  bis  death  before  adjudication. 

This  case  was  argued  and  submitted  at 
the  same  time  as  the  cases  of  Burlingiiam  t. 
CrouM,  228  n.  8. 4SQ,  07  L.  ed.  — ^,88  Sup. 
Ct  Rep.  604,  and  Everett  v.  Jud9an,228  U. 
8.  474,  57  L.  ed.  — ,83  Sup.  Ct  Rep.  668. 
An  application  of  tbe  principles  therein  laid 
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down  requites  the  revereal  of  the  judgment 
«f  tlie  Circuit  Court  of  AppeaU,  dnd  it  i* 
According];  reversed. 

(;2S  u.  s.  ««.> 
UABESA  WATERWORKS,  Appt, 

CITY  OP  MADERA  et  ■! 

Watksh  akd   Water  Coubbks  0  192*)— 

ITBAHCEiaES     —     EXCLHSIVK     PUVILEaEB 
—liVSlCITAl.    GOUFETITION. 

1,  The  privilege  of  using  ttie  city  atreCts 
lor  water  aupplv  purposes  in  cities  having 
no  municipnl   plant,   which  was  granted  to 

frivate  enterprises  by  Cal.  Const  art.  11, 
IB,  subject  to  the  rights  of  the  municlDal 
government  to  regulate  the  charges,  coupled 
with  the  duties  imposed  bv  art.  14,  §g  ],  2, 
and  CbL  act  of  March  7,  1881,  gg  ],  7,  8, 
apon  the  Tnunicipality  to  fix  water  rates  an- 
nuallj,  and  upon  the  water  company  to  com- 
ply witb  the  regulations,  does  not  import  % 
contract  that  the  private  person  or  corpora- 
tion constructing  a  plant  as  invited  shall 
not  be  subject  to  competition  from  the  pub- 
lic source. 

tUd.  Note.— Par  oHier  csau,  see  Witin  and 
WMar  Courses.  Cent.  Dig.  I  27>  ;  Dee.  DL(.  t  in*] 
COHBTITUTIONAI.  LAW    (f  278*)— Dui   Fso- 

CESS  07  Law  —  Equal  Pbotection  ow 
Tax  Laws— Mint icipal  Coupetitioit. 

2.  The  property  of  a  private  waterworks 
company  is  not  taken  contrary  to  U.  B. 
Const.,  14th  Amend.,  by  tha  municipal  con- 
•tmction  of  a  competing  plant,  wher«  there 
is  no  contract  immunity  from  such  com- 
petition, although  the  waterworks  company 
tnay  be  forbidden  by  the  local  law  to  divert 
iU  property  to  other  uses,  and  will  be  called 
Qpon  to  pay  taxes  to  help  its  rival  to  snc- 


Law,  Cent.   atg.  |i  7Sa,  TK,  Tffr-770.  T7I-TT7,  n»- 

tK.  iot-aiD,  utsu,  tm-m,  su :  d«:.  dh.  i  m.*] 

[No.  8ZB.] 

■Argued   April   IT   and    18,    1913.     Decided 
April  28,  1912. 

APPEAL  from   the   Circuit   Court  of  the 
United  States  for  the  Southern  District 
of  California  to  review  a  decree  sustaining 
a  demurrer  to  and  dismissing  the  bill  in  a 
suit  to  enjoin  the  construction  of  a  munici- 
pal waterworks  plant.    AfBrmed. 
Bee  same  case  helow,  185  Fed.  281. 
The  facts  are  stated  in  the  opinion- 
Messrs.  Frank  H.  Short,  F.  E.  Cook,  and 
E.  J.  McCutchen  for  appellant. 

Messrs.  Rnlelgh  E.  Rhodes  and  Mar- 
shall B.  Woodwortli  for  appellees. 
S, 

•      Mr.  Justice  Holmes  delivered   the  opin- 
ion of  the  court; 

This  is  a  bill  In  equity  to  restrain  the 
tttj  of  Hadera  from  proceeding  with  the 
Mnatruetion  of  a  water  plant  in  competition 


with  one  that  the  plaintiff  and  Its  p 
sors  have  built  under  the  Constitution  of 
the  state.  The  circuit  court  sustained  a 
demurrer  and  dismissed  the  bill.  186  Fed. 
281.  The  ground  of  the  salt  is  that  tlw 
state  Constitution  prorides  that  In  anj 
city  where  there  are  no  public  works  owned 
by  the  municipality  for  supplying  the  same 
with  water,  any  individual  or  corporation 
of  the  state  shall  have  the  privilege  of  using 
tlie  public  streets  and  laying  down  pipes, 
etc.,  for  the  purpose,  subject  to  the  right  of 
the  municipal  government  to  regulate  the 
charges.  Art.  11,  3  10-  It  Is  argued  that 
this  provision,  coupled  with  the  duty  Im- 
posed on  the  governing  body  to  fix  water 
rates  annually,  and  the  corresponding  duty 
of  tlie  water  company  to  comply  with  the 
regulations,  both  under  severe  penalties 
(art.  14,  g§  I,  2,  ftet  of  March  7,  ISSl, 
S3  1,  7,  S),  imports  k  oontraot  that  the 
private  person  or  corporation  constructing 
works  as  invited  shall  not  be  subject  to  com- 
petition from  the  public  source.  Otherwiae, 
it  Is  pointed  out,  the  same  body  will  beS 
called  upon  to  regulate  the*  plaintiff**? 
chafes  and  to  endeavor  to  make  a  success 
of  the  city  works.  Furthermore,  the  plain- 
tiff is  forbidden  by  other  provisions  to  di- 
vert its  property  to  other  uses,  and,  again, 
will  be  called  on  to  pay  taxes  to  help  its 
rival  to  succeed.  Thus,  it  is  said,  the  city 
proposes  to  destroy  the  plaintiff's  proper^, 
contrary  to  the  14th  Amendment  of  tlw 
Constitution  of  the  United  States. 

But  if,  when  the  plaintiff  built,  the  Con- 
stitution of  the  state  authorized  cities  to 
built  waterworks  as  well  after  works  bad 
bem  built  there  by  private  persons  as  he- 
fore,  the  plaintiff  took  tha  risk  of  what 
might  happen.  An  appeal  to  the  14tll 
Amendment  to  protect  properly  from  a  con- 
genital defect  must  be  vain.  Abilene  NaL 
Bank  v.  Dollej,  228  D.  S.  1,  S,  S7  L.  ed.  — , 
33  Sup.  Ct  Rep.  40S.  It  is  impossible  not 
to  feel  the  force  of  the  plaintiff's  argument 
as  m  reason  for  Interpreting  the  Constita- 
tion  so  as  to  avoid  the  result,  if  it  might  be, 
hut  it  eotaw  too  late.  There  is  no  pretense 
that  there  is  any  express  promise  to  privata 
adventurers  that  they  shall  not  encounter 
subsequent  municipal  competition.  We  do 
not  And  any  language  that  even  encouragea 
that  hope,  and  the  principle*  established  in 
this  class  of  cases  forbid  us  to  resort  to 
t)ie  fiction  that  a  promise  is  implied. 

The  constitutional  possibility  of  such  a 
ruinous  competition  is  recognized  In  tbt 
cases,  and  is  held  not  sulBcicnt  to  Justify 
the  implication  of  a  contract.  Hamilton 
Gaslight  i.  Coke  Co.  v.  Hamilton,  149  U.  S. 
258,  38  L.  ed.  903,  13  Sup.  Ct  Rep.  M; 
Joplin  V.  Southwest  HissouH  Light  Co.  191 
U.  S.  IfiO,  IfiS,  4a  L.  ed.  127,  lU,  84  Bnp. 
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Ct.  Kep.  43;  Bclena  Waterworks  Co.  r, 
Helena,  1D6  U.  B.  Sg3,  388,  392,  49  L.  ed. 
£46,  Z48,  2S0,  SO  Sup.  Ct.  Kep.  40.  So 
■trietlj  are  private  persotta  confined  to  the 
letter  of  their  express  grant  that  a  contract 
by  a  city  not  to  grant  to  any  peraon  or  cor- 
poration the  aame  privileges  that  it  had 
given  to  the  plaintiff  was  held  not  to  pre- 
clude the  oity  itself  from  building  water- 
worka  of  its  own.  Knoxville  Water  Co.  v. 
Knoxville,  200  V.  8.  22,  35,  60  L.  ed.  363, 
359,  26  Sup.  Ct.  Bep.  224.  Compare  Vicks- 
burg  V,  Viokaburg  Waterworks  Co.  202  U. 
^S.  453,  470,  BO  L-  ed.  1102,  1111,  2fl  Sup. 
kCL  Hep.  esO,  a  Ann.  Gas.  263.  As  thfre  is 
•  no  ^ntract,  tbe  plaintiff  atanda  legally  in 
the  same  poBition  aa  if  the  Constitution 
had  given  express  warning  of  what  the  city 
might  do.  It  is  left  to  depend  upon  tbe 
■ense  of  Justice  that  the  city  may  ^ow. 
Decree  affirmed. 


HAERY  K.  JOHNSON.  PIff.  In  Err, 

UNITED  STATES. 

WiTNEBSEH  (S  298*)  —  Sklp-Cbiuisatioii 
— Ubb  or  Bahkbupt'b  Booxa 
The  books  of  a  bankrupt  which  hare  been 
transferrad  to  the  trustee  in  accordance 
with  the  bankrupt  act  of  July  1,  1898.  (30 
Stat,  at  L.  SeS,  chap.  641,  U.  8.  Comp.  Stat. 
Supp,  1811,  p.  1611),  1  70,  may  be  produced 
befar«  the  grand  jury  and  before  the  petit 
jury  at  tbe  trial  of  the  bankrupt  for  con- 
cealing money  from  the  trustee  without  In- 
fringing tbe  bankrupt's  constitutional  privi- 
l^e  against  lell-crimination. 

[Bd.    Note.— For   othBr    cmm.    — „       - 
Cant.  DlB.  (t  1D33-1M1:   Qao.  Dls-  1  !SB.'] 

[No.  716.] 


of  Pennsylvania  to  review  a  conviction  of 
a  bankrupt  for  concealing  money  from  the 
trustee  in  bankruptcy.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Edward  J.  Fox,  Robert  A.  Stotz, 
and  James  W.  Fox  for  plaintiff  in  error. 

Aasistant  Attorney  Qeneral  Harr  lor  de- 
fendant in  error. 
2 

•  *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  indictment  for  concealing 
money  from  the  defendant's  trustee  in  bank- 
ruptcy. Tbe  defendant  waa  convicted  and 
sentenced  subject  to  exceptions  which  raised 
In  different  forms  the  questions  whether  his 
book*  properly  wen  admitted  agsjnst  him, 


and   whether  the  evidenca  warranted  tha 
verdict. 

On  the  first  point  the  facts  are  simply 
that  tbe  books  had  been  transferred  to  the 
trustee  in  accordance  with  S  70  of  the  bank- 
ruptcy act  of  July  1,  1S98  [30  Stat,  at  L. 
666,  chap.  641,  U.  8.  Comp.  SUt  Supp.  1911, 
p.  ISll],  and  ware  produced  before  tlw 
grand  jury  and  befora  the  petit  jury  at 
the  trial.  That  tbe  transfer  lawfully  could 
be  required  ia  established  by  Re  Harris, 
S21  U.  S.  274,  69  L.  ed.  732,  31  Sup.  Ct. 
Bep.  667.  But  the  defendant  lays  hold  of 
an  expression  in  that  ease,  "tbe  properly 
careful  provision  to  protect  him  from  use 
of  the  books  in  aid  of  prosecution,"  aa  an 
intimation  that  the  hooka  eould  not  be  put 

Courts  proceed  step  by  step.  And  we  now 
have  to  consider  whether  the  cautious  stata- 
ment  in  the  former  case  marked  the  limit 
of  the  law  in  a  case  where  no  rights,  if  there 
were  any,  were  saved  when  the  books  were 
transferred.  The  answer  was  implied  In 
that  deeision.  A  part^  is  privileged  from 
producing  the  evidence,  but  not  from  its  pro- 
duction. The  transfer  by  bankruptcy  is  no 
different  from  a  transfer  by  execution  of  a 
volume  with  a  confession  written  on  the 
fly  leaf.  It  is  held  that  a  criminal  cannot 
protect  himself  by  getting  the  legal  title  to 
corporate  books.  Wheeler  v.  United  Statea, 
228  U.  S.  478.  C7  L.  ed.  — ,  33  Sup.  Ct.  Bep. 
16S.  But  the  converse  proposition  la  by  no 
means  true,  that  he  may  keep  the  protection 
from  the  introdu<rtion  of  documentary  evi- 
dence that  he  would  have  bad  while  be  re- 
tained it,  after  the  title  and  possession  have 
gone  to  someone  else.  ^ 

It  is  true  that  the  transfer  of  the  books!} 
may  have  been'against  the  defendant's  will,* 
but  it  is  eompelled  by  the  law  as  a  neces- 
sary incident  to  the  distribution  of  hta 
property,  not  In  order  to  obtain  criminal 
evidence  against  him.  Of  course,  a  man 
cannot  protect  hie  property  from  being  used 
to  pay  his  debts  by  attaching  to  it  a  dis- 
closure of  crime.  If  the  dociinient)].rT  con- 
fession comes  to  a  third  hand  alio  intuitu, 
OS  this  did,  tbe  use  of  it  in  court  does  not 
compel  the  defendant  to  be  a  witness  against 
himself. 

As  to  the  question  of  evidence,  it  it 
enough  to  say  that  there  was  evidence  tend- 
ing, as  far  as  it  went,  to  show  that  the 
defendant  foresaw  what  was  coming  and  at- 
tempted to  save  something  from  the  wreck. 
There  is  no  certificate  that  all  the  evidenoa 
is  before  us,  and  we  should  not  be  warranted 
in  declaring  as  matter  of  law  that  tbe  gov- 
ernment did  not  make  out  a  case.  See 
Seigel  V.  CarUI,  00  C.  &  A.  612,  104  Tad. 
681. 

Judgment  affirmed. 


■Tor  other  eases  is*  same  topic  *  |  KUMsaa  In  Dec.  A  Am.  Dies.  Ti 


x>  date,  *  Rip'r  iDOaiM 


abyGoogle 


JORDAN  T.  BOCHB. 


5TS 


JAMES  W.  ROCHE.     (Na.SOS.) 


But  Sapp.  IBII,  p.  062),  wu  not  a  eon- 
KTBBsioDBl  declaration  tbat  bsy  mm  ■»  int- 
ported  wai  not  aabject  to  a  tax  under  prior 
■tatutes. 

I&d,  Note.— For  otliBr  cum,  m»  Ooitomi  Dn- 
tlea,  Dan.  Dlf.  I  ll.*I 

[Noa.  202  and  203.] 


Customs  DnriM  <l  1S»)  —  Porto  Rioar 
Maku^actukkb— "Tabiff   Dutieb." 

1.  The  tax  "equal  to  the  int«mal  revenue 
tax  impoBcd  in  the  United  States  upon 
the  like  articles  of  merchandise  of  domestic 
manufacture"  which,  under  the  act  of  April 
12,  IBOO  (SI  Stat,  at  L.  77,  chap.  101), 
I  3,  is  coUeetable  on  Porto  Rieau  manufao- 
tures  coming  into  the  United  States,  in  ad- 
dition to  the  dutj'  of  IC  per  cent  of  the 
dnttes  levied  upon  like  articles  imported 
from  foreign  eonntriea,  is  not  a  "tarifC  duty" 
within  the  maaning  of  the  proTiaion  of  that 
■eetion  that  whenever  the  legislature  of 
Porto  Rico  shall  put  into  operation  a  sjs- 
tun  of  local  taxation,  the  President  shall 
make  proclamation  thereof,  and  thereupon 
all  tariff  duties  upon  imports  or  export* 
between  the  United  States  and  Porto  lUoo 
■hall  cease. 

fBd.  Nolo.— For  otliir  oases,  ■••  Cnrtoms  Dm- 
Uea.  D«c  Dl(.  I  IS.* 

For  otber  deBnlUons.  see  Worda  and  Fhruw. 
nL   S,   s.   C3BS.1 

CnnvuB  Duties  (|  13«)— Tai  oh  Pobio 

RlCAII     MAHUFACTUBES— SlUIUTUDB. 

2.  Subetance,  and  not  name,  ia  the  test 
of  the  likeness  between  articles  of  domestic 
and  Porto  Rican  manufacture  for  the  pur- 
poM  of  fixing  the  tax  on  importations  of 
article*  of  Porto  Rican  manufacture  which, 
nnder  the  act  of  April  12,  1000,  S  3,  is  to 
be  "equal  to  the  internal  revenue  tax  im- 
poeed  in  the  United  States  upon  the  like 
articles  of  merchandise  of  domestic  manu- 

[Bd.  Note.— For  olbar  esse*,  see  Customs  Du- 
ties Dm.  Dls.  I  13.*] 

CuBTouB  Duma  (|  IS*}— Tax  oh  Pobto 
RioAK  MANurAcruBKS— Bat  Run. 

3.  Importations  of  baj  rum  from  Porto 
Rico  were  subjected  to  a  tax  eausl  to  the 
internal  revenue  tax  on  distilled  spirits 
by  the  provision  of  the  act  of  April  J2, 
1900,  g  _3,  that  articles  of  merchandise  of 
Porto  Riean  manufacture,  coming  into  the 
United  States,  shall  pay  a  tax  "equal  to 
the  internal  revenue  tax  imposed  in  the 
United  States  upon  the  like  articles  of  mer- 
ehandise  of  domes  tie  manufacture." 

[Ed.  Nota.~Fi>r  other  eases,  saa  Cnstoma  Du- 
tlse,  Dec  Dls.  i  U.*] 

Customs  DirnBa  (|  I3*)~Statcti!b— Leo- 
islative  conbtbucnor  —  in  term  al 
Bktxnuk. 

i.  The  imposition  of  a  specific  tax  upon 
bay  ram  imported  from  Porto  Rico,  which 
was  made  by  the  act  of  February  4,  1909 
(3S  Stat,  at  L.  CM,  chap.  66,  U.  S.  Comp. 


ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  presenting  the  question 
whether  bay  rum  imported  from  Porto  Rico 
wae  subject  to  a  tax  equal  to  the  internal 
revenue  tax  on  distilled  spirits.  Answered 
in  the  affirmative. 

The  facts  are  stated  in  the  opinion. 

Axsistant  Attorney  General  Harr  for  Ed- 
ward B,  Jordan,  Collector. 

Uessrs.  John  DaWd  Iiannon,  Howard 
T.  Walden,  and  Henry  J.  Webster  for  James 
W.  Roche  and  Ross  ft  Ross.  • 

i 

*  Ur.  Justice  HoKenna  delivered  the  opis-* 
ion  of  the  court: 

Actions  were  brought  In  the  circuit  court, 
eastern  district  of  New  York,  to  recover 
money  paid  upon  certain  importations  of 
bay  rum  from  Porto  Rico.  Judgment  was 
entered  for  defendants  in  the  actions,  and 
error  was  prosecuted  from  the  circuit  court 
of  appeals  for  the  second  circuit,  and  that 
court  certifies  the  following  question  to 
thie  court: 

"Was  l>ay  rum  imported  from  Porto  Rico 
subsequent  to  the  passage  of  the  act  of 
April  12,  1900  [31  Stat,  at  L.  77,  chap.  191], 
and  prior  to  the  passage  of  the  act  of  Feb- 
ruary 4,  1000,  subject  to  the  payment  of  a 
tax  equal  to  the  internal  revenue  tax  im- 
posed in  the  United  BUtes,  under  9S  324S, 
and  3254  {U.  S.  Comp.  Stat.  1601,  pp.  210T, 
2111),  on  'distilled  spirit,  spirits,  alcohol, 
and  alcoholic  spiritT'"  ^ 

The  facta  are  these:  In  the  yesrs  IBOTJ 
and  1908 'plaintiffs  imported  from  the  is-* 
land  of  Porto  Rico  certain  casks  of  bay  rum 
manufactured  in  said  island.  Upon  arrival 
at  the  port  of  New  York,  the  collector  of  in- 
ternal revenue  for  the  Sret  district  collected 
taxes  upon  the  same  under  the  act  of  April 
12  and  eg  3Z4S  and  3E54  of  the  Revised 
Statutes  of  the  United  States.  Plaintiffs 
duly  protested  against  such  exaction  and 
paid  the  same  to  obtain  delivery  of  tha 
goods.  Bay  rum  Is  a  fragrant  spirit  ob- 
tained by  distilling  rum  with  the  leaves  ot 
the  bay  berry,  or  by  mixing  various  oils 
with  alcohol. 

The  act  of  April  12,  1000,  referred  to  in 
the  question  certified,  is  known  as  the  Fora- 
ker  act.  Section  3  provides  that  after  the 
passage  nf  the  act  all  raerchandise  coming 
into  the  United  States  from  Porto  Rico,  and 
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levettely,  %btM  be  subject  to  a.  duty  of  19 
per  cent  of  the  dutiee  which  were  nquind 
to  be  levied  upon  like  articles  imported 
from  foreign  count  riea,  and,  in  addition 
thereto  articles  of  mercbaudiae  of  Porto 
Kicttn  manufacture  coming  into  the  United 
States  sball  pay  "a  tax  equal  to  the  internal 
revenue  tax  imposed  In  tbe  United  fitates 
upon  tbe  like  articles  of  merchandise  of 
domestic  manufacture."  Articles  of  United 
Btates  manufacture  coming  into  Porto  Kico 
were  required  to  paj  a  tax  equal  to  the 
intemaJ  revenue  tax  impoeed  on  like  arti- 
cles of  Porto  Bican  manufacture.  It  was 
provided  that  whenever  the  legislature  of 
Porto  Rico  should  put  into  operation  a  sys- 
tem of  local  taxation,  the  President  should 
make  proclamation  thereof,  and  thereupon 
all  tariff  dvtitt  upon  goods  going  from  the 
United  Btates  into  Porto  Rico,  or  from  Porto 
Rico  to  the  United  States,  should  cease, 
and  all  such  articles  should  be  free  of  duty. 
Section  4  of  the  act  provided  that  the 
duties  and  toxei  impoeed  under  %  3  should 
not  he  paJd  into  Treuury  of  the  United 
States,  but  should  be  placed  at  the  disposal 
of  the  President,  to  be  used  for  the  govem- 

?meut  of  Porto  Rico,  and  that  upon  the  or- 
ganization of  the  govemment'of  Porto  Rico 
euch  moneys  should  be  transferred  to  the 
local  treasury  of  Porto  Rico,  the  duties  and 
taxes  to  be  collected  at  such  ports  and  by 
■uch  officers  a*  tbe  Secretary  of  the  Treas- 
ury should  des!gnat«.  And  it  was  provided 
that  a*  soon  ae  civil  government  was  estab- 
lished in  Porto  Rico,  the  President  was  to 
make  proclamation  thereof,  and  thereafter 
an  duties  and  taxes  in  Porto  Rico  under  the 
provisions  of  the  act  should  be  paid  into  the 
treasury  of  Porto  Rico  and  expended  as  re- 
quired by  law. 

The  proclamation  of  the  President,  re- 
ferred to  In  a  3,  was  Usued  July  2S,  ISOl 
(32  Stat,  at  L.  p.  1983),  and  all  tariff 
duties  on  merchandise  coming  into  the 
United  States  from  Porto  Rico  ceased.  The 
internal  revenue  tax  upon  articles  of  Porto 
Rican  manufacture  remained  aa  that  im- 
posed "upon  the  like  articles  of  merchan- 
dise of  domestic  manufacture"  (j  3).  This, 
however,  plaintiffs  dispute,  contending  that 
tbe  Fo raker  act  was  intended  to  be,  and  was 
declared  to  be,  an  act  temporarily  to  provide 
revenue,  and  that  with  the  institution  of 
«  system  of  taxation  in  Porto  Rico  the  act 
eeaeed  to  have  operation.  The  contention 
is  untenable.  The  act  explicitly  declare* 
that  the  tariff  duiiea  ehall  cease.  The  dis- 
tinction was  deliberate  and  Its  effect  un- 
mistakable. We  repeat,  therefore,  that  the 
internal  revenue  tax  upon  Porto  Rican 
articles  remains  as  that  imposed  "upon  the 
like  articles  of  domestic  manufacture." 
Opon  tlw  quoted  words  tbe  controverey  in 


this  c«sa  tnms.  What  shall  determine  ths 
likeness  between  articles  «f  dMnestie  and 
Porto  Rican  manufacture, — their  name  or 
their  substance  T  The  latter  is  the  govern- 
ment's contention;  the  former  is  that  of 
plaintiffs. 

The  contention  of  plaintiffs  has  the  sup- 
port of  Newhall  v.  Jordan  in  the  circuit 
court  of  the  eastern  district  of  New  York 
(140  Fed.  599) ;  also  of  the  eircnit  «auri  of 
appeals  of  the  second  circuit  in  Anderson  V._ 
Newball,  8S  G.  C.  A.  61],  161  Fed.  SOS,  sua-S 
taining  a  Judgment  of  the  ciTeuit*eourt  of* 
the  southern  district  of  New  York.  But  tbs 
circuit  court  of  appeals  seems  to  have  come 
to  doubt  the  correcljieBa  of  its  ruling,  for 
the  present  certificate  is  from  that  courts 
and  bears  the  signature  of  Judges  Lacomb« 
and  Ward,  who  constituted  a  majority  of 
the  court  when  Anderaon  v.  Newhall  was  de- 
cided. We  realise,  therefore,  that  the  con- 
tentions of  the  partiea  present  a  ck>M  quea* 

Bay  rum  is  a  fragrant  sptrit  obtained  by 
distilling  rum  with  the  leaTca  of  the  bay 
berry,  or  by  mixing  vartous  oils  with  aleo* 
hoi.  We  must  seek  its  likeness  in  the  reve- 
nue laws,  and  tbe  government  contends  that 
it  is  found  ia  %%  3248,  3264,  32£1,  and  3282 
( U.  S.  Comp.  SUtlSOl,  pp.  8107,  2111, 210S, 
2128),  as  respectively  amended  1^  the  acta 
of  August  2T,  1804  [28  Stat,  at  U  609.  683, 
chap.  34B,  U.  G.  Comp.  SUt.  1001,  2109), 
and  March  1,  1870  (20  SUt.  at  L.  887,  33S, 
chap.  125,  U.  S.  Comp.  Stat.  1901,  pp.  2000, 
2128). 

Plaintiffs  contend  that  "Porto  Hiean  bay 
rum  Is  the  article  of  merehandlse  like*  ta 
bay  nun  of  domestic  manufacture,  and  not 
'like'  to  distilled  spirits  of  domestic  manu- 
facture." And  then  insisting,  and  quoting 
the  Commissioner  of  Internal  Revenue  in 
support  of  the  Insistence,  that,  as  there  ia 
no  internal  revenue  tax  imposed  on  bay 
rum,  as  such,  it  follows  necessarily  "that  if 
bay  rum  of  domestic  manufacture  does  not 
pay  a  tax,  then  the  article  of  Porto  Riean 
manufacture  is  not  liable  to  pay  a  tax." 
And  stress  is  put  upon  "manufacture"  as 
defined  in  Anheuser-Busch  Brewing  Asso.  v. 
United  States,  207  U.  8.  666,  662,  62  L.  ed. 
338,  338,  28  Sup.  Ct.  Rep.  204,  where  it  is 
said:  "There  must  be  a  tranaf ormatioo ;  a 
new  and  different  article  must  emerge, 
'having  a  distinctive  name,  character,  and 
use.'  "  And  bay  rum,  it  is  asserted,  satis- 
fies the  distinction  and  has  been  regarded 
as  satisfying  it  in  the  laws,  also  commer- 
cially and  practically.  It  has  never  been 
treated,  it  is  said,  aa  distilled  spirits,  but 
has  been  treated  aa  different  "by  every  par- 
son and  every  conrt  and  every  department 
of  the  government  until  these  Porto  Rican 
import*  were  made."    This  Is  the  substanea 
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of  pl&intiffa'  argument.     We  Mnnot  follow 

9lt  in  its  deUili. 

■  *Tb«  governineat  repliea  to  It  that  tbe 
pnrpoM  of  tbe  Poiakar  act  waa  to  apply 
the  raTenna  l«wa  of  ttia  Unllad  Statci  to 
Porto  KicMt  uiicles,  and  to  do  thii  com- 
prehenalTelf ;  Dot  hj  ipecial  or  varUble 
adapt>tI<HU.  No  article  containing  alco- 
holic apirlts,  the  goTernment  tajt,  is  taxsd 
in  the  general  itatutea  of  the  Unit«d  Statu 
by  it*  commercial  Dame,  but  that  all  tueli 
articlei  are  provided  for  and  taxed  in 
chapter  i  of  the  Keiieed  Statutes  (U.  8. 
Comp.  Stat.  IBOl,  p.  2104)  under  the  name 
of  "distilled  ipirits."  It  1*  hence  argued 
that  domestic  ba^  rum  being  "distilled 
spirits"  for  the  purpose  of  internal  revenue 
taxation,  Porto  Rican  ba;  rum  most  be 
considered  as  "distilled  spirits"  and  subject 
to  the  Mune  Ux.  In  other  words,  the  like- 
iMsa  is  established  by  the  essential  nature  of 
the  article,  not  by  its  name.  "If  this  be 
not  so,"  it  is  furtlier  argued,  "not  only  will 
tho  internal  revenue  tax  on  Porto  Rican 
bay  rum  t^l,  but  the  tax  on  Porto  Rioan 
alcohol,  whisky,  brandy,  gin,  ordinsry  rum, 
and  on  all  wines,  liqueurs,  and  cordials,  will 
also  fail,  because  no  tax  is  latd  on  any  sndi 
article  eo  nomitte  by  our  iatemal  revenue 
laws,  but  all  are  embraced  in  one  generic 
article,  'diitlUed  spirita.'"  We  think  the 
argument  is  complete  and  irresistible.  The 
pnrpoee  of  the  Foraker  aot,  the  provisions 
of  tlie  Internal  revenue  laws,  and  the  admin- 
istration of  both,  by  departmental  offlcera, 
all  coneur  in  support  of  the  government's 
contention.  The  purpose  of  the  Foraker  act 
was  the  equal  taxation  of  Porto  Rieaa  arti- 
•lea  and  domeatio  articles;  the  provisions  of 
the  internal  revenue  laws  do  not  describe 
articles  by  name,  but  t^  character;  the 
revenue  officers  have  construed  tham  aa  ap- 
plicable to  Porto  Rico,  except  for  a  few 
months,  following  the  decision  In  Anderson 
T.  New  hall,  collector. 

The  language  of  the  revenue  law*  is  com- 
prehensive enough  to  cover  all  distilled  spir- 
its. Section  3248,  after  speciAcally  deflning 
them  to  be  "that  substance  known  as  ethyl 
alcohol,  hydrated  oxid  of  ethyl,  or  spirit  of 

Swine,  which  is  commonly  produced  by  the 

/fermentation  of'grain,  stsreh,  molasses,  or 
sugar,  including  all  dilutions  and  mixtures 
of  this  substance,"  provides  that  "the  tax 
shall  attach  to  this  substaiice  as  soon  as  it 
is  in  existence  as  such,"  no  matter  in  what 
state  it  may  be  subsequently  separated,  or  In 
what  other  snbatanee  it  may  be  subsequently 
transferred. 

By  S  S264  it  is  provided  that  "all  products 
of  distillation,  by  whstever  name  Itnowa, 
which  contain  distilled  spirits  or  alcohol, 
on  which  the  tax  Imposed  t^  law  has  not 
been  paid,  shall  be  «msldered  and  taxed  aa 
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distilled  spirits."  In  other  words,  all  mix- 
tures or  dilutions  of  the  suiwtonce  so  de- 
fined, and  more  specifically  in  5  3248,  ara 
subject  to  a  tax  a*  "distilled  spirits."  And 
it  is  provided  in  |  3282,  as  amended,  that 
the  use  at  "spirits  or  alcohol,  in  manufac- 
turing vinegar  or  any  other  article,  or  in 
any  proeen  of  manufacture  whatever,"  is 
prohibited,  "unleas  the  spirits  or  alcohol  so 
used  shall  have  been  produced  in  an  author- 
ized diitilleij  and  the  tax  thereon  paid." 

The  purpose  of  the  law  to  impose  a  tax 
upon  tiio  compounds  of  alcohol  under  tha 
single  designation  of  "distilled  spirits"  re- 
ceives confirmation  from  the  exemptions 
from  the  taxi  Six  exemptions  are  pointed 
out  by  the  government,  as  follows:  (l) 
alcohol  withdrawn  for  soieuUflc  purposes  by 
scientific  institutions  or  colleges  of  learn- 
ing; (2)  wine  spirila  nsed  in  the  fortifica- 
tion of  sweet  wines  under  certain  restric- 
tions; (S)  distilled  spirits  used  in  the  man- 
ufacture of  sugar  from  sorghum,  or  <4> 
purchased  by  the  United  States  for  govern- 
ment uses,  or  (fi)  exported  in  bond  or  with 
benefit  of  drawback  of  taxes  paid;  and  (C) 
distilled  spirits  denatured  in  accordance 
with  the  denatured  alcohol  act. 

These  considerations  demonstrate,  w« 
think,  that  bay  rum  is  subject  to  a  *r^  as 
an  alcobolio  distillate. 

We  have  already  stated  the  chief  conten- 
tion of  plaintiffs  to  be  that  the  test  of  a 
tax  on  Porto  Eicon  articles  must  be  a  tax 
upon  domestic  articles  of  like  name,  andS 
that  this  is 'especially  so  as  to  bay  rum,  !!■ 
is  contended,  is  established  by  the  fact  Uiat 
under  the  tarifF  act,  bay  rum,  as  a  commer- 
cial article,  is  taxed  at  a  lower  rata  than 
brandy  and  other  spirits  not  specifically 
provided  for.  And,  further,  that  bay  rum, 
under  the  revenue  act  of  June  13,  169S  [3S 
Stat  at  L.  4fl3,  chap.  44S],  was  taxed  or 
held  taxable  by  the  Commissioner  of  Inter* 
nal  Revenue  under  the  head  of  "perfumery 
and  cosmetics."  So  also  the  ruling  of  the 
Commissioner,  it  is  urged,  refusing  to  hold 
that  druggists  and  bay  rum  dealers  were 
liquor  dealers,  which,  it  is  cmi tended,  ha 
would  necessarily  have  to  hold  them  to  be, 
if  bay  rum  were  to  be  considered  an  alco- 
holic distillate.  It  is  not  necessary  to  an- 
swer these  contentions  in  detail.  They  bav^ 
when  taicen  by  themselves,  an  appearanca 
of  strength.  They  may,  however,  be  ex- 
plained by  other  statutory  provisions.  A 
general  answer  to  them  is  that  the  purpoa* 
of  the  Foraker  act  was,  aa  we  have  said, 
to  subject  Porto  Rican  articles  to  the  in- 
ternal revenue  laws  of  the  United  States, 
and  under  those  lawa,  articles  are  taxed  not 
by  their  commercial  names  or  uses,  but  ao- 
cording  to  their  alooholle  content,  under  tha 
generic  name  of  "diaUllsd  spirita." 
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One  other  contention  of  plsintiffB  w«  maj 
notiee.  On  FebruKi?  4,  IBOO  [35  8U.t.  &t 
L.  6S4,  Eliap.  65,  U.  8.  Gomp.  Stat  Supp. 
IBll,  p.  !l62],  Congress  passed  the  act  by 
which  it  is  provided  "that  upon  baj  rum, 
or  ftnj  article  containing  alcohol,  hereafter 
brought  from  Porto  Rico  into  tha  United 
States  for  conaumption  or  e&le,  there  shall 
ba  paid  a  tax  of  one  dollar  and  ten  oenta 
per  proof  gallon,"  and  the  Commimioner  of 
Internal  Revenue  ia  given  power  to  estftbliBh 
rules  to  make  the  act  effecUve.  It  ia  in- 
aisted  that  this  act  is  a  declaration  by  Con- 
gress thut  bay  rum  was  not  subject  to  a  tax 
under  prior  statutea.  The  history  of  the 
act  rejects  the  contention  and  manifests  that 
the  act  was  passed  in  consequeDce  of  the  d«- 
2  eiaion  in  Anderson  v.  Newhall,  and  ^e  other 
•  decisions  to  which  we  have 'referred.  The 
law  was  not  the  declaration  of  a  new  policy, 
but  a  more  explicit  expression  of  the  pur- 
pose of  the  prior  law,  made  neceBsary  by  the 
judicial  construction  of  that  law. 

The    qiipstion    certified    la    therefora    as- 
■wered  in  the  affirmative. 


JAMES  L.  BRADFORD,  Appt, 
UNITED  STATES. 

Pabdon  (I  14*)  —  Co  KDrnoMS  —  District 
Attobnet  —  Powers  —  BiifDino  Gqt- 

EBKUEnT. 

A  pardon  granted  by  the  President  to  a 
person  convicted  of  defrauding  the  govern- 
ment of  certain  public  lands,  and  charged 
with  fraud  in  recard  to  others,  upon  condi- 
tion that  he  shall  first  have  made  full  resti- 
tution to  the  satisfaction  of  the  Federal 
district  attorney  in  respect  to  all  lands, 
land  titles,  or  claims  to  lands,  gives  the 
latter  no  authority  to  bind  the  goremment 
to  reimburse  the  accused  for  the  value  of 
the  improvements  made  by  him  and  the 
taxes  paid  by  him  on  any  such  landa. 

TtM.  NDts.— For  otber  cBFea.  Ma  Pardon,  Cent. 
Ml.  il  £8-31 ;    D«c.  DlB-  t  U-'l 


[No.  671.] 


APPEAL  from  the  Court  of  Claims  to 
review  the  dismissal  upon  demnrrer  of 
a  suit  to  recover  for  improvements  and 
taxes  upon  landa  rellnquisfaed  to  the  Unit- 
ed States  in  consideration  of  a  pardon.    Af- 

j     Statement  t^  Mr.  JuaUea  HCKanna; 

*  *  Suit  in  the  court  of  claims  under  the 
Tucker  act  [24  Stat,  at  L.  60S,  chap.  S6fi, 
U.  S.  Comp.  Stat  1901.  p.  TG2],  so-called,  to 
neow  tlis  anm  of  916,TB1.S2. 

■Fer  oth«r  cases  sm  nma  topic  *  |  hi 


*  The  petition  waa  diamlsaed  upon  itan.TU'* 

The  facts,  as  alleged,  are  these:  Appel- 
lant is  the  owner  of  tracts  of  land,  eaob 
containing  190  seres,  in  the  parish  of  As- 
cension, state  of  Louisiana,  which  hB,Te  been 
in  his  possession  and  ownership  aince,  ro- 
speotively,  the  10th  of  October,  1898,  14tli 
of  September,  1901,  and  the  12th  of  Decem- 
ber, ie02.  The  landa  at  certain  times  prior 
to  those  dates  were  public  lands  of  the 
United  States,  and  subject  to  entry  under 
g  22S9  of  the  Revised  Statutes  of  the  Unit- 
ed States  (U.  S.  Comp.  Stat.  ISOl,  p.  1888). 
One  of  the  tracts  was  entered  under  such 
section  by  one  Robert  H.  Cox,  whose  enti^r 
resulted  in  a  final  certificate  bring  issued 
to  him  on  April  4,  1908,  by  the  local  laud 
officers  at  New  Orleans.  On  March  S,  1898, 
after  be  had  made  and  submitted  hla  final 
proof,  he  conveyed  100.46  acres  of  the  land  to 
one  Ublhom,  and  on  December  27,  1B9S,  the 
latter  sold  and  conveyed  the  same  to  appel- 
lant. On  January  S,  ISOl,  Oox  conveyed  tha 
remaining  lands  to  Leon  and  Julius  Weil, 
with  right  of  redemption.  On  certain  subse- 
quent dates  Cox  sold  and  relinquished  to 
appellant  his  right  of  redemption. 

On  April  0,  1900,  the  Commissioner  of  tho 
General  Land  Office  suspended  the  entry  of 
Cox  upon  the  report  of  two  special  ^ent« 
of  the  Land  Office,  but  neither  Cox  nor  ap- 
pellant waa  notified  of  such  suspension,  and 
no  proceedings  were  had  thereon  until  one 
Elijah  Qreen  filed  in  the  local  laud  ofQce  at 
New  Orleans  an  application  to  contest  Cox'a 
entry,  charging  that  it  had  been  mads  foe 
fraud  of  law,  in  that  it  had  not  been  made  for 
his  own  use  and  benefit,  but  for  the  benefit  of 
appellant.  The  contest,  under  the  rules  of 
practice,  waa  referred  to  the  Commissionar 
of  the  Oeneral  Land  Office,  who  decided,  on 
May  26,  1902,  that  Qreen's  application  could 
not  be  permitted  for  the  reason  that  Cox's 
entry  had  been  confirmed  by  g  7  of  the  act 
of  Congress  of  March  3,  ISQl  (28  Stat  at 
L.  1095,  chap.  631,  U.  S.  Comp.  Stat.  IBOI,  p. 
1636),  more  than  two  years  having  elapsed^ 
between  the  dato  of  the  issue  of  the  finalj 
certificate  of  the  entry,  and*  the  date  of* 
Green's  application.  The  Secretary  of  tlia 
Interior  affirmed  the  decision. 

On  February  IB,  1903,  Cox  filed  in  tho 
local  land  ofBce  at  Kew  Orleans  a  pretended 
relinquishment  of  tho  entry,  accompanied  by 
his  affidavit  executed  January  13,  1903,  al- 
leging that  he  had  made  the  entry  in  fraud 
of  the  law,  for  the  benefit  of  appellant. 
The  papers  were  transmitted  to  the  Commi*- 
aioner  of  the  General  Land  Office,  and  that 
officer  on  May  3,  1004,  held  the  entry  for 
cancelation,  and  required  appellant  to  a{^Iy 
for  a  hearing  upon  ths  truth  or  falsity  €4 
Cox's  averments  on  pain  of  forfeiture  «l 
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his  lig'bta  undsr  the  vntr;.  Appellant  Ap- 
plied for  a  bearing,  denied  bj  affidavit  the 
ftTennent*  of  Cox,  and  Bet  up  tta  t.  defense, 
the  order  of  the  CommiHsioner  aJid  the  Sec- 
retary of  the  Interior,  deciding  that  the  en- 
try had  been  confirmed  by  the  act  of  Con- 
greaa  of  March  3,  18S1.  The  bearing  waa 
never  held  or  granted  to  appellant,  and  he 
hat  not  up  to  this  time  been  given  an  op- 
portunity to  (how,  as  he  could  abow  if  be 
were  given  opportunity,  that  Cox's  charges 
were  falae  in  every  particular,  and  that  he, 
appellant,  waa  a  bona  fide  purchaser  for 
value  of  the  lands  embraced  in  the  entry. 
On  the  contrary,  on  April  20,  1906,  an  in- 
dictmsat  waa  filed  against  him  in  tlie  Unit- 
ed States  district  court  for  the  eastern  dis- 
trict of  Louisiana,  charging  him  with  an 
attempt  to  defraud  the  United  States,  and 
alleging  as  an  overt  act  his  application  for 
a  hearing  of  the  chargea  made  by  Cox.  The 
indictment  was  quashed  October  31,  1007, 
by  the  United  States  district  attorney,  with 
leave  of  the  court. 

On  the  24th  day  of  April,  1909,  the  Com. 
missioner  of  the  General  Land  OMce,  upon 
the  consideration  of  the  pretended  relin- 
quishment of  Cox,  canceled  the  entry,  and 
keld  that  the  lands  were  open  to  entry  by 
other  persons,  and  entries  of  the  lands  have 
been  made. 

The  second  tract  described  in  the  petition 
S  was  entered  under  the  homestead  law,  by 
?  one  T.  R.  Cox,  and*through  certain  mesne 
conveyances  appellant  became  its  owner. 

On  April  6,  1000,  the  Commissioner  of  the 
General  Land  Offlce,  in  consequence  of  the 
report  of  the  agent  of  the  oRiee,  suspended 
the  entry,  but  no  official  notice  of  tbe  sus- 
pension was  given  to  appellant,  and  no  fur- 
ther proceedings  were  ever  had  on  the  sua- 
pension  of  tbe  entry. 

On  February  17,  1902,  Coi,  by  a  fictitious 
act  of  Bale,  for  a  nominal  consideration,  un- 
dertook to  convey  140  acres  of  his  entry  to 
one  S.  B.  Moore,  for  the  purpose  of  defraud- 
ing appellant. 

On  March  19,  1002,  ona  Leslie  B.  Wright 
filed  a  contest  against  the  entry,  making 
Cos,  Moore,  and  appellant  parties.  Tbe 
local  land  ofUce  decided  the  contest  in  favor 
of  appellant,  boldiug  that  tbe  conveyance 
to  Moore  waa  fictitious  and  fraudulent,  and 
was  executed  to  defeat  appellant's  title. 
Wright  appealed  from  the  ruling  to  the 
Commissioner  of  the  General  Land  OFUce, 
who  affirmed  tbe  decision  December  1,  1002. 

On  December  S,  1903,  upon  a  request  of  a 
■pecial  agent  of  his  office,  the  Commissioner 
recalled  his  decision,  and  on  January  2,  1004, 
vacated  the  same  without  notice  to  anyone 
or  giving  appellant  an  opportunity  to  meet 
the  charges,  tbe  Commiosioner  stating  that 
Ma  action  had  hem  taken  on  facte  disclosed 
33  8.  C— 87. 


by  tbe  special  agent's  reporta  made  after  tbe 
decision. 

On  A|iril  28,  lOOfi,  an  indictment  under  | 
M40  of  the  Revised  Statutes  (U.  S.  Comp. 
Btat  1001,  p.  3070)  waa  filed  againat  ap- 
pellant, alleging  as  an  overt  act  appellant'* 
appearances  before  the  local  land  offlce  in 
the  contest  by  Wright.  No  trial  or  other 
proceedings  were  had  upon  the  indictment, 
and,  on  October  31,  1007,  it  was  quashed 
by  the  district  attornev,  with  leave  of  the 
court 

On  October  14,  1009,  without  further  no- 
tice to  appellant,  the  Commissioner  of  tha 
General  Land  Office  reversed  the  decision 
of  the  local  laud  offlcers  in  the  contest  by§ 
"Wright,  and  canceled  the  homestead  entry* 
of  Coi,  thereby  undertaking  to  defeat  ap- 
pellant's right  and  title  to  the  lands  as  a 
bona  fide  purchaser  thereof.  The  Secretary 
of  the  Interior  affirmed  the  decision. 

Appellant,  through  his  counsel,  filed  a 
motion  for  review,  but  wa*  compelled  to 
abandon  the  same  by  threats  of  criminal 
proceedings  under  S  5440  of  the  Revised 
Statutes  of  the  United  States. 

The  third  tract  was  entered  under  tbe 
homestead  law  by  one  Nancy  L.  Cotton, 
and  final  proof  was  made  by  her  and  a  final 
certificate  was  issued  to  her.  She  sold  the 
lands  to  one  Fluker,  and  the  latt«r  con- 
veyed them  to  appellant 

On  February  24,  1904,  an  indictment  waa 
filed  against  appellant  and  one  Wright,  in 
the  circuit  court  of  Wie  United  States  for 
the  eastern  district  of  Louisiana,  under 
g  6440  ol  the  Kevised  Statutes.  The  In- 
dictment waa,  on  motion  of  tbe  district  at- 
torney, quashed. 

On  May  28,  1903,  a  contest  waa  instituted 
against  the  entry  of  Nancy  L.  Cotton,  charg- 
ing fraud  in  tbe  initiation  thereof.  Notice 
of  the  contest  was  given  to  Wright  but  not 
to  her.  Such  proceedings  were  had  thereon 
that  a  decision  was  rendered  sustaining  the 
contest  and  recommending  tbe  cancelation 
of  the  entry.  Appellant  appealed  from  the 
decision,  but  was  forced  to  withdraw  hta 
appeal  by  threats  of  criminal  prosecution. 
The  entry  was  thereupon  canceled  and  the 
lands  subsrquently  entered  by  another, 
whose  entry  is  now  intact. 

Tbe  petition  alleges  the  good  faith  of  ap- 
pellant's purchase  of  all  of  tbe  tracts,  that 
he  paid  to  the  state  of  Louisiana  taxes 
thereon,  constructed  roads  to  have  access  to 
them,  and  cleared  them  of  timber  and  other- 
nise  improved  them. 

The  petition  further  represents  that  ap- 
pellant, being  in  the  parish  prison  at  the 
parish  of  New  Orleans  in  the  summer  and 
fall  of  tbe  year  1007,  under  proceedings  in  ^ 
two  eriminal  fuits,  neither  of  which  hady 
relation  to  or  connection  with'ths  land** 
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covered  by  the  entriei  described,  and  being 
above  tbe  age  of  seventy'Bix  years,  in  twd 
he&Ith  and  iu  danger  of  his  life,  be  applied 
for  a  pardon.  The  pardon  woe  granted  on 
the  Sth  of  September  of  the  same  year,  but 
tbe  condition  waa  imposed  by  VV.  W.  Howe, 
tlie  then  district  attorney  of  tlie  United 
State*  for  said  eoetein  dietrict  of  Louisiana, 
that  appellant  should  relinquish  to  the  Unit- 
ed State*  the  lands  described  in  the  entries. 

The  pardon  is  attached  to  the  petition 
and  recites  appellant's  conviction  for  viola- 
tion of  g  6410,  Revised  Statutes,  in  two 
eases,  in  each  of  which  he  wai  sentenced 
to  imprisonment  for  one  year,  and  in  one,  to 
pay  a  fine  of  $3,000,  and  in  tbe  other  a  fine 
of  S2,GO0.  The  sentences  were  commuted 
to  the  payment  of  the  fines  and  coats  "upon 
condition  that  he  [appellant]  iball  have 
previously  made  full  restitution  to  the  sat- 
isfaction of  the  United  States  district  at- 
torney for  the  eastern  district  of  Louisiana 
in  respect  to  all  lands,  land  titles,  or  claims 
to  lands." 

Thereupon  appellant  executed  releases  of 
tbe  three  tracts,  which  were  the  same,  the 
description  of  the  lands  only  being  different. 
They  were  as  follows; 

"I  hereby  relinquish  to  the  United  States 
all  my  right,  title,  and  claim  In  and  to  tbe 
following  described  lands,  to  wit:  .  .  . 
reserving,  under  the  laws  of  Louisiana,  tbe 
right  to  all  improvements,  or  the  Talue 
thereof,  with  all  taxes  heretofore  paid,  and 
to  proceed  against  the  United  States  for 
tbe  saine." 

Appellant  cleared  portions  of  the  lands 
to  put  them  in  fit  condition  for  cultiva- 
tion, and  also  built  two  good  dwell  inj; 
houses  thereon,  all  which  were  in  a  good 
state  of  preservation  at  the  time  be  signed 
the  relinquiahment  to  the  government.  Ap- 
pellant also  bad  made  other  improvements 
"usual  and  necessary  for  the  profitable  and 
successful  cnltivatfou  and  carrying  on  of  a 
fffarm  or  plantation  id  that  part  of  Louisi- 
Slut" 

*  'Attached  to  the  petition  are  exhibits  spe- 
cially describing  the  improvements  and 
showing  the  amomit  expended  on  the  first 
tract  to  have  been  $8,741.60;  on  the  second 
tract,  $5,705;  on  the  third  tract,  $7S!i,  and 
$487.32  taxes. 

Tbe  government  accepted  the  relinquish- 
ment and  permitted  the  lands  to  be  entered 
for  liomestead  purposes  by  other  parties. 

It  is  alleged  that  the  United  States,  by 
accepting  tbe  relinquishment  of  tbe  lands, 
became  bound  and  contracted  with  appel- 
lant to  pay  to  and  reimburse  him  for  tbe 
price  and  value  of  tbe  improvements  made 
by  him  on  the  lands  and  tbe  taxes  paid  by 
him.  Certain  articles  of  the  Code  of  Louis- 
iana are  s«i  out  which,  it  is  alleged,  ex- 


isted, and  that  they  weT«  specifically  relied 
on  by  appellant  and  adopted  and  aecept«d 
as  the  measure  of  appellant's  rights  in  tha 
premises  by  the  United  States  district  at- 
torney and  by  the  Land  Department  of  Utt 
United  Stat^,  in  acoepting  and  filing  tb« 
several  relinquishments,  whereby,  it  is  fur- 
ther alleged,  the  United  States  contracted 
to  pay  petitioner  the  amount  and  value  of 
his  improvements  made  upon  tbe  lands,  and 
the  taxes. 

Mr.  HkiTcy  M.  Friend  for  appellant, 

Mr.  George  M.  Anderson  and  Assistant 

Attorney  General  Thompson  for  appellee.    — 

5 

Mr.  Justice  McK«iina  delivered  the  opin- 
ion of  the  court,  after  stating  the  tacts  ■■ 
above: 

It  will  be  observed  from  the  allegations 
of  the  petition  that  appellant  not  only  had 
been  convicted  of  defrauding  the  govern- 
ment of  certain  lands,  but  that  he  was 
charged  with  fraud  in  regard  to  the  lands 
which  he  relinquished,  and  on  account  of 
which  he  contends  a  contract  arose  between 
him  and  the  government  This  must  be  r»-S 
garded'as  an  element  in  tbe  consideration  of* 
the  case.  Appellant  was  a  convicted  wrong- 
doer in  two  cases;  he  was  a  suspected 
wrongdoer  in  the  other  casea,  and  from  that 
standpoint  the  government  dealt  with  him; 
and  be  was  a  petitioner  for  a  pardon.  Tba 
pardon  was  granted,  but  upon  terms.  Ha 
was  to  make  restitution  for  his  wrongdoing. 
The  defrauded  government  was  to  be  made 
whole.  And  not  by  wresting  from  him  K 
right,  either  directly  or  through  the  eoer- 
eion  of  circumstances,  but  by  bis  voluntary 
reparation,  securing  thereto  the  govern- 
ment clemency. 

Appellant,  therefore,  was  not  deprived  of 
his  lands  in  the  sense  for  which  he  eon- 
tends,  nor  evicted  from  them.  He  volun- 
tarily relinquished  them  for  a  benefit  to 
himself.  But  he  asserts  that  the  relinquish- 
ment was  upon  conditions  especially  reserv- 
ing rights  which  put  the  United  States  un- 
der indebtedness  to  him.  The  contention 
is  anomalous.  Convicted  of  two  offenses 
and  under  lentenee  for  them,  and  suspected 
of  others,  he  aslci  that  not  only  the  pun- 
ishment may  be  remitteil,  but  that  reim- 
bursement of  expenses  and  outlays  be  mads 
him.  And  this  he  bases  on  the  agency  wliich 
he  contends  was  given  the  district  attorney 
and  tbe  efTects  of  tbe  laws  of  Louisiana. 

Plainly  the  power  of  tbe  district  attorney 
waa  limited  by  the  aubject-matter  of  his 
agency.  He  was  to  secure  restitution,  not 
to  engage  for  payments  by  tbe  United 
States,  amountii^  to  over  $15,000, — pay- 
ments for  something  which  eould  b«  of  na 
benefit  to  the  United  States,  which  would 
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b«  m«r«  ur.  rompensated  outlay;  not  Tcparai- 
tioQ  received  from  appelUnt,  but  Indemnity 
gfTcu  to  him.  And  it  is  to  be  observed  that 
tfae  restitution  wm  to  be  "in  respeot  to  all 
laud*,  land  titles,  or  claims  to  lands."  It 
is  true  that  the  restitution  waa  to  be  made 
to  the  "satisfaction "  of  the  district  attor- 
ney, but  this  did  not  enlarge  his  agency 
to  do  more  than  accept  restitntion. 
3  As  ne  hare  seen,  appellant  bad  been  con- 
7  vlcted  in'certain  cases,  he  had  been  accused 
In  others,  charged  with  fraud  in  the  entries 
here  involved,  found  to  have  practised  it. 
This  being  tie  situation,  the  agency  con- 
ferred upon  the  district  attorney  compre- 
hended BMch  adjustments  as  wonld  free  the 
lands  from  the  encumbrancei  of  appellant's 
acts.  The  district  attorney  bad  not  the 
power,  as  appellant  contends,  as  an  indi- 
Tidnal  in  like  eituaUon.  We  are  not,  there- 
fore, called  upon  to  consider  what  rights 
the  laws  of  Louisiana  gave  to  appellant,  or 
whether  they  eould  give  any,  nor  whether, 
if  the  United  Statea  la  not  bound  by  the 
condition  in  the  relinquishments,  the  Utter 
are  void.  It  is  only  necessary  to  decide  that 
appellant  has  not  established  a  contrsiit 
against  the  United  Btfttes. 
Judgment  afTirmed. 


(2a  V.  8.  m.i 
EX  PARTE;     IN  THE  MATTER  OF  WIL. 
LIAM  J.  DANTE.  Collector  ol  the  Estate 
«f  Stilaon  Hutehius,  Deeeaaed,  Petitioner. 

Appeal  akd    Ehbob    (f  349*)— Timb   fob 
Takiao — ExTBNSioH— DKATn  OF  Pasty. 

The  death  of  a  party  to  a  cause  does  not 
ntend  the  twenty  days'  limitation  for  tak- 
ing or  perfecting  an  appeal  from  the  su- 
preme court  of  the  District  of  Columbia 
to  the  court  of  appeals  of  the  District,  pre- 
scribed by  rule  10  of  the  latter  court,  pro- 
mulgated under  the  authority  of  S  S  of  the 
act  of  Februar;  9,  IS9S,  e.  74,  27  Stat.  434, 
creating  that  court. 

[Sd.  Note^ror  other  cBtae,  »e  App«l  and 
■TTor,  Cut  Die  il  lSK-1912 :    Deo.  Dla.  |  ta.'l 


[No.  15,  Original.] 


PETITION  for  a  Writ  of  Uandamua  re- 
quiring the  judges  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia  to  show 
cause  why  an  action  should  not  be  rein- 
stated on  the  docket  of  the  court,  and  heard 
and  decided  upon  ita  merits.  Rule  dia- 
ahar^ed. 
The  facta  are  stated  in  th«  opinion. 
Meaars.  Edwtn  O.  Brmudenbiuv,  Clar- 


ence A.  Brandenburg,  and  T.  Walter  Bra» 
denburg  for  petitioner. 

Meura.    Wbarton   E.    Ije8t«p   and   Mi- 
chael J.  Colbert  for  reapondenta.  . 

*Mr.  Chief  Justice  WbiM  dellverad  tha* 
opinion  of  court: 

To  a  rule  commanding  the  Judges  of  the 
court  of  appeals  of  the  District  of  Colum-  S 
bia  to  abow  cause  why  a'certain  action* 
should  not  be  reinstated  on  the  docket  of 
the  court,  and  beard  and  decided  upon  its 
merite,  return  was  flied  and  hearing  had 
on  the  issues  raised.  Before  passing  upon 
those  issues  we  set  out  the  facts  of  the  con- 
troversy. 

On  April  16,  I9I2,  In  an  action  pending 
in  tbe  supreme  court  of  the  District  of  Co- 
lumbia, a  verdict  was  returned  in  favor 
of  the  plaintiff  India  Bagby  against  Stit- 
■on  Hutcbins.  After  tbe  SHng  of  a  mo- 
tion for  a  new  trial,  and  in  arrest  of  judg> 
ment,  and  on  Sunday,  April  21,  1S12,  Hutch- 
ins  died.  On  May  3,  1912,  tbe  trial  court 
overruled  the  motions  and  entered  judg> 
ment  imwm  pro  tuno  as  of  the  date  of  tb« 
verdiet.  The  rules  required  the  taking  of 
appeals  to  the  court  of  appeals  of  the  Di^ 
trict  within  twenty  days  from  a  judgment, 
and,  although  no  representative  of  the  «•• 
tate  had  been  appointed,  the  former  attoi^ 
neys  of  Mr.  Hutcbina  noted  an  appeal  with- 
in the  time  limited;  styling  themselTea  "a^ 
torneys  for  the  defendant,  and  on  behalf 
of  the  executors  named  in  his  last  will.' 
Owing  to  a  contest  over  the  admiaslon  of 
such  will  to  probate,  William  J.  Dante  waa 
appointed  collector  of  tbe  estate  on  Jnne 
14,  IBI2,  and  soon  afterwards  waa  author- 
ized to  enter  bis  appearance  in  the  B^by 
Case,  with  authority  to  "take  such  steps  at 
may  be  necessary  to  prosecute  an  appe^  ■ 
from  tbe  judgment  entered  therein."  Ht 
then  moved  in  tbe  trial  court  to  vacate 
and  set  aside  the  judgment  against  Hutch- 
ins  upon  the  ground  that  the  court  waa 
without  power  or  authority  in  the  prem- 
ises, "inasmuch  as  the  cause  abated  upon 
the  death  of  said  Sttlson  Hutchins;  and 
upon  the  further  ground  that  no  one  repr^ 
senting  said  estate  had  been  appointed  at 
the  time  of  the  hearing  upon  said  motion 
or  tne  entry  of  said  judgment."  On  June 
22,  1912,  the  trial  court  ordered  the  action 
revived  in  the  name  of  Dante,  ai  collector, 
in  the  place  and  stead  of  Hutchins,  bnt^ 
denied  the  motion  to  vacate  the  Judgment.^ 
The  order  concluded  as  follows:* "The  said* 
William  J.  Dante,  collector  of  tbe  estate  of 
Stiison  Hutchins,  by  his  attorneys,  in  open 
court,  notes  an  appeal  to  the  court  of  ap- 
peals of  tbe  District  of  Columbia,"  f<riIowed 
by  a  recital  as  to  the  penalty  of  the  bond 
for  coats.    The  citation  wUeh  Ismed,  datad 
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Jnne  £4,  1012,  required  the  appellee  "to 
■how  cause,  if  my  there  be,  why  the  judg- 
ment rendered  agaiuHt  the  laid  appellant 
should  not  be  corrected,  and  wbj  ipeedy 
juatiee  ehould  not  be  done  to  the  parties 
In  that  behalf."  On  June  25,  1012,  a  bill 
of  exceptions  was  eigned  and  made  a  part 
of  the  record,  containing  the  eubBtance  of 
the  evidence  taken  at  the  trial  in  which 
judgment  was  entered  against  Hutchins.  In 
the  court  of  appeal*  counsel  for  Bagbr 
moved  to  dismis*  the  appeal  taken  in  the 
name  of  Hutchina  because  "futile;"  and  to 
dismisB  the  appeal  taken  in  the  name  of 
collector  Dante,  on  the  ground  that  if  it 
waa  from  the  judgment,  it  was  too  late, 
and  if  from  the  order  refuging  to  vacate 
the  judgment,  that  order  was  not  appeal- 
able. The  hearing  of  the  motion  wsi  post- 
poned to  the  merits.  On  January  S,  1S13, 
however,  after  the  cauee  had  been  argued 
on  the  merits,  the  court  below  granted  the 
motion  to  dlemiw  the  appeal  of  the  col- 
lector, on  the  ground  that  the  order  allow- 
ing the  appeal  was  from  the  deciaion  on 
the  motion  to  vacate  the  judgment,  and  no 
appeal  lay  from  such  an  order.  On  the 
atate  of  facta  juat  detailed,  and  the  aver- 
ment that  the  dismissal  of  his  appeal  with- 
out consideration  of  the  merits  of  the  judg- 
ment recovered  by  Bagby  deprived  the  pe- 
titioner "of  a  substantial  property  right 
witiiout  due  process  of  law,"  relief  by  man- 
damus was  prayed,  and  wa  allowed  a  rule 

From  the  answer  to  the  rale  it  appears 

that  the  death  of  Hutcbins  was  suggested 

to  the  trial  court  on  April  23,  lfil2,  and 

that  on  motion  of  the  former  attorneys  of 

Hutehina  the  motions  in  arrest  of  judg- 
ment and  for  a  new  trial  were  continued 
_  to  May  3,  and  on  that  day  were  overruled 
II  and  the  judgment  entered  nitna  pro   tvne, 
*  It  iB*alao  shown  that  from  the  organization 

€d   the   eourt  of   appeals,   pursuant  to   the 

powers  conferred  upon  the  justices  of  that 

court  by  I  6  of  the  act  of  Congreaa  of  Feb- 
ruary 9,  1893  [27  Stat,  at  U  434,  chap.  74], 

creating  the  court,  there  was  promulgated 

a  rule  known  as  rule  10,  in  the  1st  section 

of  which  it  is  provided  as  follows; 

"Ko   order,   judgment,   or   decree   of   the 

supreme  court  of  the  District  of  Columbia, 

or  of  any  justice  thereof,  shall  be  reviewed 

by  the  court  of  appeals,  unless  the  appeal 

shall  be  taken  within  twenty  days  after  the 

order,   judgment,   or   decree  complained   of 

■hall  have  been  made  or  pronounced." 

This  rule  ia  still  in  force  and  has  been  in- 
terpreted to  include  the  perfecting  of  an 

appeal  by  filing  bond,  and  ia  the  only  rule 

governing  the  time  within  which  appeals 

from  the  supreme  court  of  the  District  shall 

be  taken  or  perfeetedi  and  there  is  no  atat- 

•roT  other  ceMi  ■•«  Mmii  topic  A  I  huubbb  In  Deo.  t  Am.  Diss.  U07  Co 


ute  cr  rule  which  extends  the  time  for  tak- 
ing or  perfecting  an  appeal  in  tiie  evoit  of 
the  death  of  a  party  to  the  cause.  Under 
these  circumstances  w«  are  of  opinion  that 
whatever  may  be  the  scope  of  the  appeal 
noted  by  the  collector,  as  the  time  for  ap- 
pealing from  the  judgment  had  expired  long 
prior  to  the  making  of  the  order,  the  court 
did  not  err  in  dismissing  the  appeal.  Tha 
rule,  therefore,  must  be  and  it  is  discharged. 
Rule  discharged. 


P.  R.  UOORE. 

Appeal  and  Bbbob  Q  1026*)— Habiclxw 

Holdings  of  a  circuit  court  of  appeala, 
when  affirming  a  judgment  of  a  circuit 
court  in  an  action  to  recover  damages  for 
personal  iujuriea,  to  the  alleged  effect  that 
the  Federal  employers'  liability  law  abol- 
ished, a*  to  all  cases  coming  under  its 
provisions,  the  defense  of  assumption  of 
risk,  and  that  a  railroad  employee  injured 
in  the  course  of  his  employment  could  avail 
himself  of  the  bene&te  of  the  statute,  al- 
though at  the  time  of  the  injury  he  was 
not  actually  engaged  in  interstate  commerce, 
furnish  no  ground  for  reversal,  where  the 
benefit  of  the  defense  of  the  assumption 
of  risk  was  accorded  to  the  railway  company 
at  the  trial,  and  the  right  of  the  employe* 
to  recover  was  made  dependent  upon  hia 
eatablishing  that  at  the  time  he  was  injured 
be  was  actually  engaged  in  interstate  oom- 


Argued  and  submitted  December  3,  ISIS, 
Decided  April  28,  1913. 

IN  ERROR  to  tbe  United  States  arenit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  afBrmed  a 
judgment  of  tbe  Circuit  Court  for  the  Soutlt- 
ern  District  of  Florida  in  favor  of  plaintiff 
in  an  action  under  the  Federal  employer^ 
liability  act.    Affirmed. 

See  same  case  below,  US  C.  C.  A.  668, 
193  Fed.  1022. 

Messra.  James  F.  Glen  and  P.  O.  Knight 
for  plaintiff  in  error. 

Measrs.  George  O.  Bedell,  A.  H.  King, 
Roawell  King,  Hilton  S.  Hampton,  and 
Horatio  Biabee  for  defendant  in  error.       • 

I 

•Uemorandnm  opinion,  by  direction  of  tha* 
court,  by  Mr.  Chief  Justice  White: 

The  defendant  in  error  sued  to  recover- 
damages  for  Injuriea  sustained  on  October^ 
'  8,  1009,  whlla  In  tbe  employ*of  the  rulw^f* 

a.  ft  Rtf'r  Indexes 


■lofGooglc 


lOlL 


CHICAGO,  I.  *  L.  R.  CO.  V.  HACKETT. 


SSI 


K  foTcman  of  ■witeh  endues,  !n 
being  tbroim  from  an  allied  defective  Btep 
or  footboard  of  a  avftch  engine.  The  caM 
wsa  Bubmitted  to  a  jury  upon  »  single 
«ount  of  the  decUration.  I^be  jury  waa 
■peciallj  inatructed  that  it  was  the  daty 
of  the  plaintiff  to  prove  the  exietence  of  the 
defect  complained  of,  that  it  wae  a  defect 
of  aiieb  a  diaraeter  as  to  cause  its  existence 
to  be  «  negligent  failure  of  the  defendant  to 
properly  equip  its  engine,  that  the  defect 
vae  tbe  proximate  eauae  of  the  injur7,  and 
that  the  plaintiff  naa,  at  the  time  he  was 
injured,  "engaged  in  interstate  commerce." 
The  jury  was  also  instructed  that  the  bur- 
den of  proof  waa  upon  tbe  railway  com- 
pany to  establish  tbe  truth  of  defenses  in- 
terposed by  it  of  contributory  Diligence 
and  assumption  of  risk.  A  judgment  en- 
tered for  the  plaintiff  upon  a  verdict  in 
his  favor  was  afBnned  by  tiie  circuit  court 
of.  appeals,  in  a  brief  opinion,  and  this 
writ  of  error  was  then  prosecuted. 

The  matters  pressed  upon  our  attention 
on  behalf  of  the  plaintiff  in  error  embrace 
assertions  of  the  commission  of  error  by 
the  cirmit  court  of  appeals  in  deciding  tbat 
the  trial  court  rightly  refused  to  give  in- 
atructions  asked  on  behalf  of  the  railway 
company,  covering  tbe  various  issuea  raised 
by  the  pleadings.  Based  upon  m  statement 
made  in  the  opinion  of  the  court  below  to  the 
effect  that  the  case  of  Second  Employers'  Li- 
ability (Mondon  v.  New  York,  N.  H.  ft  H.  R. 
Co.)  S2S  U.  8.  1,  S6  L.  ea.  327,  38  LJLA. 
<NjS.)  44,  32  Sup.  Ct  Rep.  169,  was  de- 
«iBWe  of  the  constitutionality  and  applica- 
bility to  the  case  of  tbe  employers'  liability 
law,  and,  moreover,  disposed  of  a  numbra 
ol  contentions  urged  in  the  assignments  of 
error  filed  below,  it  is  preaaed  upon  our  at- 
tention that  tbe  court  decided  and  erred 
in  deciding  that  the  employers'  liability  law 
abolished,  as  to  all  oases  coming  under  ita 
provisions,  the  defense  of  assumption  of 
risk,  and,  alto,  that  a  railroad  ^nployee 
injured  in  the  course  of  his  employment 
could  avail  of  the  benefits  of  the  statute, 
S  although  at  the  time  be  suitained  the  in- 
•  jury  he'was  not  actually  engaged  in  inter- 
state commerce.  But  we  think  it  is  plain 
tliat  tbe  contentions  last  stated  are  without 
merit,  and  that  tbe  only  even  pretest  afford- 
ed for  their  assertion  ariaet  from  a  mlscon- 
esption  of  the  opinion  below,  which,  we  think, 
despite  its  meager  and  maybe  Inadequate 
examination  of  the  case,  nevertheless  on  its 
face  rebuts  the  inferences  which  the  con- 
tentions attempt  to  draw  from  it  It  is 
unnecessary  to  recur  to  the  text  of  the  opin- 
ion to  demonstrate  the  conclusion  just  stat- 
ed, because  in  any  event  the  contentions 
innst  be  overruled,  since  tbe  benefit  of  the 
defoiae  of  aanimptian  of  risk  was  aoeorded 


to  the  railway  company  at  the  trial,  and  the 
right  of  the  plaintiff  to  recover  was  made 
dependent  upon  hia  establishing  that  at  the 
time  he  was  injured  ba  was  actually  en- 
gaged in  interstate  commerce.  Indeed,  in  a 
bill  of  exceptions,  certified  by  the  trial 
judge,  it  was  stated  that  there  was  evidence 
tending  to  stiow  that  the  freight  train  in 
question  was  engaged  in  hauling  two  freight 
care  which  were  loaded  with  lumber  "des- 
tined to  be  shipped  to  the  terminal  of  the 
Tampa  Northern,  at  Hooker's  Point,  near 
Tampa,  and  there  unloaded,  and  to  be  after- 
wards shipped  by  sefaooner  to  a  point  in 
tbe  state  of  New  Jersey."  Coming  to  con- 
sider the  errors  alleged  to  have  been  com- 
mitted in  sustaining  refusala  of  the  trial 
court  to  give  requested  instructions,  wa 
content  ourselves  with  saying,  after  an  ade- 
quate examination  of  the  record,  and  in  tba 
light  of  the  varioua  bills  of  exceptions  there- 
in set  forth,  containing  the  "substance  and 
effect"  of  the  evidence,  that  we  think  tbe 


tind  nothing  giving  rise  to  a  clear  convic- 
tion on  our  part  that  error  has  resulted 
from  the  action  of  the  courts  below,"  tbe 
judgment  of  the  Circuit  Court  of  Appeaii 
must  be  affirmed.  Chicago  Junction  R.  Co. 
V.  King,  222  U.  S.  222,  56  L.  ed.  178,  S2 
Sup.  CL  Rep.  79. 
Affirmed. 

CHICAGO,  INDIANAPOLIS,  t  LOUIS- 
VILLE RAILWAY  COMPANY,  Plff.  is 

HAYNES  L.  HACKETT. 

OOHnTTDTiOKAL  Law  (|  24S*)  —  EqUAl. 
pBOTzcnoi»  or  the  Laws  — MoDimiia 

FBLtOW-SlBVAHT    RULI. 

1.  The  modification  of  the  fellow-servant 
rule  as  to  railway  employees,  made  by  Ind. 
Acts  1393,  p.  £64,  cannot  be  deemed  to  con- 
travene tbe  equal  protection  of  the  lawa 
clause  of  U.  8.  Const.,  14th  Amend.,  because 
on  its  face  it  applies  to  any  railway  em- 
ployee, where,  as  construed  by  the  highest 
court  of  tbe  state,  it  cannot  be  invoked  by 
any  clau  of  railway  employees  not  engaged 
in  some  branch  of  service  where  they  are 
subjected  to  the  hazards  incident  to  the 
movement  of  trains  or  engines. 

[Ed.  Nota.— For  othar  cues.  h«  ConitEtntlonal 
Law,  Cent.  DIs.  I  102 ;    D»c  Dtr  |  MS.*] 

Masteb  and  Skbvafct  a  180*)— Fbhow 
Sebvantb— CnAKOE  or  Rule  nr  Stat- 
ute— "CoABaK  or  Traih." 

2.  A  yard  foreman  controlling  the  move- 
ments in  the  yard  of  a  train  and  its  engine 
for  the  purpose  of  distributing  the  cars  Is 
in  charge  of  the  train  within  the  meaning 
of   Ind.   Acts   ISgS,   p.  204,   abolishing   the 
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the  n^Ii^nce  of  an;  penon  in  the  servioe 
of  the  railway  company  who  has  charge  of 
maj  aignal,  telegraph  oOlce,  switdi  yard, 
■hop,  roundhoiue,  locomotive,  engine,  or 
tnin. 

tBd.  Not*.— Por  othsr  cun.  sm  H&itar  and 
8w^*nt  Cult.  Dlr  11  tU-SSl,  ita-iet;  Daj.  Dig. 
t  ISO.* 

Tor  other  deBnlUon^  set  Wordi  and  Pbnua, 
TOl.  t.  pp.  lOST,  lOSl.] 

UouBTs  (I  396*)— Eebob  to  Stati  Co^m 
— ScoPB  OF  Review— QuESnon  Nor  In- 
volved IN  Rbcobd. 

3.  The  question  whether  the   Illtnoia  «u- 

Sreme  conrt  denied  full  faith  and  credit  to 
lie  judicial  conatruction  of  an  Indiana  etat- 
nta  by  the  Indiana  courta  U  not  open  tor 
review  on  writ  of  error  from  tiie  Federal 
Supreme  Court  to  the  former  court,  where 
DO  settled  conatruction  of  the  act  by  the 
Indiana  courta  was  pleaded  or  proved,  and 
no  right  or  claim  under  the  full  faith  and 
eredlt  elauie  of  the  Federal  Constitution 
was  specially  set  up  until  by  the  petition  for 
the  writ  of 

[Bd,  Note.-  .  ., 

Dig.  I  ISSO:    Dec  Dlr  I 

CouBTS  (f  396*)— Erbob  to  State  Court 
—  Scops  of  Review  —  Question  Not 
Raised  Below. 

4.  An  alleged  right  under  a  Federal  stat- 
ute, not  specially  aet  up  in  the  stale  court 
Mid  there  paased  upon,  cannot  be  considered 
by  the  Federal  Supreme  Court  on  writ  of 
«rror  to  the  state  coart, 

lEd.  Note.— Tor  otber  cues,  Ma  Courts,  Cant. 
DIE-  I  lOSO ;    Dk.  die-  I  IBS.*] 

CoMUBBCB  (I  10*>— State  Rboulatioi*  of 

Railway  Euplot£s  —  CoROREssionAL 

Aon  ON. 

6.  The  intention  of  Congreu  to  take  con- 
trol of  the  subject  so  as  to  invalidate  ex- 
Uting  state  atatutory  regulations  cannot 
be  inferred  from  the  enactment  of  the  em- 
plovers'  liability  act  of  June  11,  lOOB  (34 
BUt.  at  L.  232,  chap.  3073,  U.  S,  Comp. 
SUt.  Supp.  1911,  p.  1316),  since  that  sUt- 
ute,  having  been  held  to  be 
else  of  the  power  of  Congreaa,  was  not  a  law 
for  any  purpose. 

tBd.    Note.— For    otber    casea, 
Crat.  Dig.  I  I;    Dao.  Dig.  I  10.*] 

[Ko.  889.] 


IN  ERROR  to  the  Appellate  Court,  First 
District,  of  the  State  of  Illinois,  to  re- 
view a  judgment  which  affirmed  a  judgment 
of  the  Superior  Court  of  Cook  County, 
that  state,  in  favor  of  a  railway  employee 
in  a  personal-injury  suit  against  the  rail- 
way company.    Affirmed, 

See  same  eaae  below,  170  ni.  App.  140. 
Tfa«  facts  are  stated  in  the  opinion. 
Uewrs.  E.  O.  Field,  H.  R.  Sanie,  and 
John  D.  Black  tor  plaintiff  in  error, 
s     Mr.  Horse  Ives  tor  defendant  in  e 

■    •Ur.  Justice  Lnrton  delivered  the  opinion 
•f  the  court: 
.  This  I*  a  personal-injUT?  eooe.   The  plain- 


titt,  Hajnei  L.  Hackett,  was  a  jaid  switeb- 

tha  employ  of  the  railroad  company. 

While  angagad  in  awitehing  ears  in  the  yard 

of  the  oompany    at    Modod,    Indiana,    wi 

February  4,   1907,  ha  wo*  injured  throngb 

legligenoa  ol  anoOier    serrant    of    the 

company  who  was  his  immediate  superior  as 

j'ard  foreman.    Ha  brought  this  action  In 

the  auprene  court  of  Cook  county,  Illinois, 

'   recovered  a  judgment  for  (30,000,  for 

osa  of  both  legs.    This  waa  affirmed  by 

the  appellate  court  of  niinois,  which  was 

the  highest  court  of  the  state  to  which  the 

case  could  be  carried. 

The  plaintilTs  declaration  contained 
thirteen  counts.  A  demurrer  to  the  first  8 
count  waa  sustained  and  it  wBs*dropped  witV 
of  the  case.  The  remaining  counts  were 
based  upon  the  Indiana  act  of  March  4,  1893 
(Acts  1S93,  p.  294),  and  particularly  the 
fourth  paragraph  thereof.  The  demurrer  to 
these  counts  waa  overruled,  and  the  plea  of 
not  guilty  waa  entered,  upon  which  Isiue 
waa  joined. 

Ilie  Indiana  statnte  provides  tliat  "every 
railroad  or  other  corporation,  except  inn- 
nioipal,  operating  in  this  state,  shall  b« 
liable  tor  damages  for  personal  injuries 
sustained  by  any  onployee  while  in  its 
service,  the  employee  being  in  the  eEereiae 
of  dne  care  and  diligence,  in  tlie  following 
cases."  One  of  the  cosee  described  was  this : 
"When  such  injury  was  caused  by  the 
negligence  of  any  person  in  the  service  ot 
BUdh  corporation  who  has  charge  of  any 
iigaal,  telegraph  office,  switch  yard,  shop, 
roundhouse,  locomotive,  engine,  or  traia 
upon  a  railway." 

Shortly  stated,  the  case  alleged  was  that 
the  plointilT,  while  assisting  in  the  switch- 
ing of  certain  ears  frran  one  track  to  an- 
other, was,  through  the  negligence  of  the 
yard  foreman,  then  in  control  and  directing 
the  operation,  thrown  violently  and  negli- 
gently from  one  of  the  ears  and  run  over. 
The  plaintiff  in  error  claimed  in  the  stato 
court  that  the  Indiana  statute  upon  which 
the  action  was  brought  was  invalid  as  a  de- 
nial to  railroad  companies  of  the  equal  pro- 
tection of  the  law  guaranteed  hy  the  14th 
Amendment.  This  objection  was  denied, 
and  the  ruling  is  assigned  as  error. 

The  constitutionally  of  the  act  baa  been 
upheld  by  this  court  in  Tullis  v.  Lake  Erie  & 
W.  R.  Co.  176  U.  S.  348,  44  L.  ed.  192,  SO 
Sup.  Ct.  Rep.  136,  and  in  Louisville  ft  N.  R. 
Co.  V.  Melton,  218  U.  8.  36,  —  L.RA.(N.8.) 
— ,  M  L.  ed.  921,  30  Sup.  Ct  Rep.  676. 

It  Is,  however,  contended  that  neither  of 
the  eases  cited  brought  before  this  court  the 
precise  question  here  presented,  namely,  that 
the  act  violates  the  14th  Amendment,  be- 
cause upon  its  face  it  applies  to  "any  em- 
ployee," thereby  anbracing  in  one  classifl- 
i- '  eation   thoaa    employeas   >ub}eet«d   to    tim 

a  Dsc.  ft  Am.  DIgi.  UOT  to  date.  * 


"x:?j?s-gic 


fflCAOO,  I.  ft  L.  R.  CO.  T.  HACKETT. 
■  basaTd*  incident  to  ths  gtetu»l*oper»tion  «f   Iktion  of  tha  14tli  Amendment  ot  th«  Con- 


TkilwAy  trkiiu  with  thoae  In  otlier  branehea 
of  the  seiTJce  not  bo  aubjected,  and,  tbere- 
toit,  not  within  ttie  reuoD  for  tbe  classifl- 
cation.  Upon  thia  assumption  it  is  alaimed 
that  the  act  is  one  whi<ji  cannot  be  upheld 
•■  valid  aa  to  one  clau  of  emploje 
invalid  u  to  the  other,  embraced  within  the 
aiogle  claBsifi cation,  and  muat  therefore  be 
condemned  aj  wholly  invalid  under  the  rule 
applied  bj  this  court  In  Employera*  Lia- 
bility Caia  (Howard  v.  lUinoiH  C.  R.  Co.] 
807  U.  8.  463,  62  L.  ed.  297,  28  Sup.  Ct.  Rep. 
14].  But  thii  argument  overlook*  the  fact 
that  tbe  act  in  question  ia  an  act  of  state 
legislation,  and  tha.t  its  conatruction  li  a 
matter  for  the  state  courts  of  Indiana.  If 
the  supreme  court  of  Indiana  bss  construed 
the  aet  aa  not  extending  to  any  class  of  rail- 
road employeea  except  those  whose  occu- 
pation connects  them  in  some  way  with  tbe 
movement  of  train*  when  they  are  exposed 
to  the  hazards  iiuiident  to  the  operaUon 
and  movement  of  traini  and  engine*,  and 
the  act  ac  thiu  construed  and  applied  is  a 
valid  enactment,  we  must  accept  that  as  the 
proper  interpretatioii  of  the  aot.  The  single 
duty  of  this  cvnrt  would  then  oonsist  in  do- 
tarmining  whether  the  act  as  thus  eon- 
■tnied  violated  tbe  equally  clause  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  6tat«a. 

In  repeated  deoleiona  the  Indiana  n- 
preme  court  has  construed  the  act  as  one 
which  cannot  b«  invoked  by  any  elaaa  of 
railroad  employees  not  engaged  in  aome 
branch  of  service  where  they  are  aubjected 
to  the  hazards  Incident  to  the  movement  of 
train*  or  engines,  and  held  that,  sa  thus 
limited,  tbe  act  la  valid;  Sichey  v.  Cleve- 
land, a  C.  &  SL  L.  B.  Co.  ITS  Ind.  642, 
~  LJLA.(N.8.)  — ,  90  N.  E.  694;  Bedford 
Quarries  Co.  v.  Bough,  168  Ind.  671,  14 
L.R.A.(N.S.)  4IB,  80  K.  E.  629;  Indianapo- 
lia  Traction  ft  Terminal  Co.  t.  £inney,  171 
Ind.  eifi,  23  L.R.A.(N.S.)  711,  86  N.  E. 
964;  Cleveland,  G.  a  ft  Bt  L.  R.  Co.  t. 
Foland,  174  Ind.  411,  91  N.  E.  fi94,  92  N. 
E.  166.  Thus  the  Indiana  court,  in  Pitts- 
burgh, C.  C.  ft  St.  L.  R.  Co.  V.  Rogers,  168 
Ind.  483,   81   N.  S.  212,  said: 

"It  was  held  by  this  court  in  Pittsburgh, 
C  C.  ft  St.  L.  R.  Co.  *.  Montgomery  (IS'.iS) 
162  Ind.  1,  6B  L.R.A.  875,  71  Am.  St.  Rep. 
SOI,  49  N.  E.  682;   Indianapolis  Union   K. 

SCo.  V.  Houlihan  (1001)  157  Ind.  494,  54 
L.ItA.  787,  60  N.  E.  B43;  Pittsburgh.  C. 
•  C.  ft  St.  L.  R.  Co.  v.-LiRlitleiscr  11907) 
168  Ind.  438,  73  N.  E.  1033;  Pittsburgli, 
C.  C.  A  St.  L.  R.  Co.  V.  Collins  (1907)  IBS 
Ind.  467,  80  N,  E.  415;  PitUburgh,  C.  C. 
ft  St.  L.  R.  Co.  V.  Rosa  (1007)  189  Ind.  3, 
80  N.  E.  845,  that,  as  applied  to  railroads, 
■■id  amployers'  liabili^  act  waa  not  in  vlo- 


stitutioD  of  the  United  Stotes,  or  of  an7 
provision  of  the  Constitution  of  this  state. 
...  In  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co. 
V.  Rosa,  supra,  we  said:  The  validity  of 
thia  act,  so  far  as  it  applies  to  railroads, 
was  upheld  in  the  ease  of  Pittsburgh,  C.  C. 
ft  St.  L.  R.  Co.  T.  Montgomery,  supra,  and 
that  holding  has  been  twice  rt^Brmed  sine* 
thia   appeal   was  filed,     .     .  and  the 

constitutionality  of  the  law  must  be  regard- 
ed as  settled.' 

"Following  the  case  of  Pittsburgh,  C.  C 
ft  St  L.  R.  Co.  V.  Ross,  supra,  we  bold  that 
tbe  conatitutionali^  of  said  law  must  be 
regarded  as  settled,  and  it  will  not  be  con- 
sidered in  this  case." 

In  Indianapolis  Traction  ft  Terminal  Coi. 
V.  Kinney,  171  Ind.  812,  23  L.H.A.(NJ3.> 
711,  85  N.  E.  964,  tbe  court  said: 

"Notwithstanding  the  language  of  the 
statute  is  'that  every  railroad,  or  other  cor- 
poration, except  municipal,  operating  in 
this  state,  shall  be  liable  for  damages  for 
personal  injury  suffered  by  any  employee 
while  In  its  service,'  it  must  not  for  ■ 
moment  be  understood  that  the  beneflte  of 
the  statote  are  extended  to  all  employees 
of  a  railroad  corporation,  or  to  any  other 
class  of  employees  than  those  whose  duties 
expose  them  to  the  peculiar  haxards  ia- 
cident  to  tbe  use  and  operation  of  railroads. 
There  ia  no  reason,  in  fact  or  fancy,  why 
tbe  benefito  of  the  stotote  should  be  extend- 
ed to  the  office  and  shop  employees  of  rail- 
road corporations,  or  to  Other*  removed 
from  the  dangers  of  train  serTlee,  and  de- 
nied to  the  multitode  of  other  workmen  en- 
gaged in  business  of  like  and  equal  hatard. 
.  .  .  By  this  we  do  not  mean  that  it  is 
essential  to  the  bringing  of  an  employee 
within  the  statute  that  he  should  be  con- 
nected  in  some  way  with  the  movement  of  5 
trains,  but  It  seems  sufficient  If  tbe*perfor- " 
manee  of  his  duties  brings  him  Into  a 
sitoation  where  he  is,  without  fault,  ex- 
posed to  the  dangers  and  perils  Sowing  from 
such  operation  and  movement,  and  ia  "by 
reason  thereof  Injured  by  the  negligence  of 
a  fellow  servant  described  in  the  act." 

That  the  act,  as  thus  construed  and  up- 
held by  tbe  highest  court  or  Indiana,  does 
not  contravene  the  equal  protection  clause 
of  the  14th  Amendment,  Is  settled  by  the  two 
ilecisions  of  this  court  cited  above.  But 
we  do  not  intimate  that  the  act,  If  con- 
strued as  applicable  to  all  employees  of  » 
raijroad  company,  would  be  in  contraven- 
tion of  that  clause. 

Tlie  Illinois  court  held  that  upon  the  facte 
□f  thia  case  the  yard  foreman  through  whose 
negligence  the  plaintiff  Hackett  was  injured 
was  in  charge  of  a  train  within  the  meaning 
td  the  act.    Ths  train  was  In  tbe  yard.    Its 
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moTemeuta  were  under  the  foronan'a  eon- 
tral.  Tbe  act  for  which  tbe  companj'  was 
Iield  liable  under  the  statute  was,  said  the 
Illinois  court,  quoting  from  Chicago,  I.  &  L. 
E.  Co.  y.  Williama,  108  Ind.  278.  79  N.  K. 
442,  "A  negligent  act,  occurring  at  a  time 
when  the  doer  of  the  act  is  in  charge  or  con- 
trol of  •  train."  To  bold  tbat  tbe  opsratioii 
in  the  yard  of  a  company,  of  a  train  hauled 
by  an  engine,  for  the  purpose  of  distributing 
its  care,  is  not  an  operation  of  a  train  or 
engine  within  tbe  meaning  of  the  Indiana 
act,  and  that  tbe  n^ligence  of  employees 
directing  and  controlling  tbe  moTements  of 
the  train  is  not  the  negligence  of  one  in 
charge  of  a  train  within  the  fair  purpose 
and  meaning  of  the  act,  would  be  to  make 
tbe  act  meaningleas  as  to  tbe  most  danger- 
ous class  of  work  which  falls  to  the  lot  of 
railroad  employees. 

We  therefore  conclude  that  the  contention 
that  the  Illinois  court  erred,  either  in  hold- 
ing the  act  valid  under  the  equal  protec- 
tion clause  or  in  its  application  of  tbe  act 
to  the  facts  of  this  case,  is  without  merit. 
I  It  is  then  said  tbat  the  Illinois  court 
*  denied  full  faith'and  credit  to  the  judicial 
construction  of  this  act  by  the  Indiana 
court.  The  first  answer  to  this  is  that  there 
fa  no  want  of  harmony  between  tbe  con- 
struction and  application  of  tbe  act  by  the 
Illinois  court  and  the  Interpretation  and  ap- 
plication of  the  act  by  the  Indiana  court, 
as  indicated  by  the  opinions  of  that  court, 
cited  above.  A  second  and  sufficient  reason 
is  that  the  plainUff  In  error  did  not  plead 
and  prove  any  settled  construction  of  the 
act  by  the  Indiana  courts.  Many  opinions 
ol  the  Indiana  court  were  put  in  evidence, 
though  not  in  support  of  any  formal  plea 
of  settled  construction.  Neither  did  the 
plointifl'  in  error  specially  set  up  any  right 
or  claim  under  the  full  faith  and  credit 
clause  of  the  Constitution  until  it  did  so 
under  its  petition  for  a  writ  of  error  from 
this  court.  That  was  too  late.  Our  right 
to  review  the  judgment  of  the  Illinois  court 
arises  under  §  70S,  Revised  Statutes,  U.  S. 
Comp.  Btat.  J901,  p.  675,  and  is  therefore 
limited  to  a  Federal  right  specially  set  up 
by  the  part;  seeking  to  take  advantage  of  it, 
and  denied  by  the  state  court.  In  Louisville 
ft  N.  R.  Co.  V.  Uelton,  218  U.  S.  30,  — 
L.R^.(N.S.)  — ,  54  L.  ed.  921,  30  Sup.  Ct. 
Rep.  678,  where  a  similar  question  arose 
touching  an  alleged  departure  of  the  Ken- 
tucky court  from  tbe  interpretation  placed 
by  the  Indiana  court  upon  the  statute  of 
Indiana,  this  court  said   (p  52)  : 

"Our  duty,  of  course,  is  confined  to  de- 
termining whether  error  was  committed  bj 
the  court  below  as  to  tbe  Federal  questions 
inrolved,  and  as  it  is  impossible  to  predicate 
•nor  M  to  matters  not  pleaded  or  proved 


in  tbe  court  below,  which  were  easentio)  ta 
be  pleaded  and  proved,  it  follows  that  the 

contention  concerning  tbe  denial  of  the  pro- 
tection of  the  full  faith  and  credit  olausa 
furnishea  no  ground  for  reversal." 

We  conclude,  therefore,  tbat  we  ore  not 
concerned  in  the  interpretation  placed  npan 
tbe  Indiana  act  unless  it  be  that  that  con- 
struction ofTends  against  some  Federal  right 
properly  asserted  and  open  to  our  considers 
tion. 

It  is  then  assigned  as  error  that  the  courtS 
below  erred'in  not  holding  that  the  Indiana? 
statute  bad  been  superseded  bj  the  Federal 
employers'  liability  act  of  June  11,  1906. 
[34  Stat,  at  L.  232,  chap.  3073,  U.  8.  Comp. 
Stat.  Supp.  1011,  p.  1318.]  It  does  ap- 
pear in  one  or  more  of  the  counts  of  the 
plaintiff's  declaration  that  the  railroad  com- 
pany was  engaged  in  operating  a  railroad 
extending  into  two  or  more  states,  and  such 
was  the  evidence.  The  first  count  might  be 
said  to  declare  upon  the  liability  of  the  com- 
pany under  the  act  of  1908.  Upon  that 
ground  the  case  was  removed  to  tbe  circuit 
court  of  the  United  States.  But  that  court 
remanded  it  to  the  state  court.  Thereupon 
defendant  demurred  to  the  first  count  and 
the  demurrer  was  sustained.  No  e.-(ception 
was  saved  and  no  error  assigned  either  in 
the  state  court  or  in  this.  In  no  other  wa; 
was  any  claim  set  up  or  asserted  under  that 
Federal  act,  nor  did  the  state  court  make 
any  ruling  as  to  the  eSect  of  tb&t  act  upon 
the  Indiana  statute,  and  the  judgment  of 
the  Illinois  court  was  rested  wboHy  upon 
the  Indiana  statute.  Not  having  been  spe- 
cially set  up  in  the  state  court  and  there 
passed  upon,  it  is  obvious  that  the  point 
has  not  been  saved. 

But  the  act  of  Congress  of  June  11,  1900, 
had  been  held  an  invalid  exercise  ol  th* 
power  of  Cougrcss,  this  court  saying: 

"Concluding,  aa  we  do,  that  the  statute, 
whilst  it  unbraces  subjects  within  the  au- 
thority of  Congress  to  regulate  commerce, 
also  inclndes  subjects  not  within  its  con- 
stitutional power,  and  that  the  two  ara 
so  interblended  in  the  statute  that  they  ara 
incapable  of  separation,  we  are  of  the  opin- 
ion that  the  courts  below  rightly  held  tha 
statute  to  b«  repugnant  to  the  Constitution, 
and  nonenforceahle."  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  Z07 
U.  S.  463,  804,  52  L.  ed.  297,  311,  28  Sup. 
Ct  Rep.  141. 

That  act  was  therefore  aa  inoperative  as 
if  it  bad  never  been  passed,  for  an  uncon- 
stitutional act  is  not  a  law,  and  can  neither 
confer  a  right  or  immunity  nor  operatt 
to  supersede  any  existing  valid  law.  Nor- 
ton T.  Shelby  County,  US  U.  S.  420,  448, 
30  L.  «d.  178,  186,  8  Sup.  Cb  Sep.  1121  { 
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b  parte  Siebold,  100  U.  S.  371,  376,  tS 

%L.  ed.  717,  719. 

•  •  The  Mcond  emplofBra'  liability  act,  which 
KToided  ths  taulta  of  the  first,  was  not 
passed  until  after  tbe  injury  comptaiiied  of. 
Wa  pass  by  as  not  involved  any  cjuestion  as 
to  the  extent  to  which  that  act  operated  to 
■npenede  the  Indiana  statute.  Tlie  situa- 
tiOD  i*  not  at  all  like  that  presented  in 
Northern  P.  R.  Co.  ».  Waahington,  222  U. 
8.  370,  68  L.  ad.  E37,  82  Sup.  Ct.  Rep.  ISO, 
Then  a  perfectly  valid  act  concerning  the 
hour*  of  aervice  upon  railroads  engaged  in 
interstate  commerce  had  been  passed.  The 
mere  postponanent  of  its  operation  was  held 
not  to  lessen  ita  effect  as  a  manifestation 
of  the  purpose  of  Congress  to  regulate  a 
subject  which  might  be  the  snbject  of  state 
l^islation  only  when  Congress  had  been 
ailent.  The  e^ect  of  this  purpose  to  take 
eontrol  of  the  subject  was  held  to  superaede 
•n  existing  state  statute  dealing  with  the 
same  matter  from  the  time  ot  the  passage 
of  the  act  ot  Congress.  No  such  purpose 
eoQld  be  manifested  by  a  void  statute,  since 
it  waa  not  law  for  any  purpose. 

We  eonclude   that  the  judgment  of  the 
•onrt  below  should  be  affirmed. 


CHUOCO  TIACO,  Alias  Choa  Tea,  VIB.  In 


QAN  TICO,  Plff.  in  Err, 

W.  CAMERON  FORBES,  J.  E.  Harding,  O. 
R.  Trowbridge,  and  A.  B.  Croasfield.  (No. 
265.) 


SY  CHANQ,  PUT.  in  Err., 


M.) 

CONBTITOTIONAL    LAW    (f    186")— CORATITE 

AcTB—RAUVxina  Oinciai.  Acnov. 

1,  Any  lack  of  power  in  the  governor 
general  of  the  Philippines,  acting  in  his 
official  capacitj,  to  authorize  the  deporta- 
tion of  an  alien,  could  be  cured  by  the  sub- 
■aqoent  enactment  of  Philippine  act  of  April 
IB.  1910,  ratifying  hia  action,  even  though 
fuita  were  then  pending  to  make  the  gov. 


nneral  peraonaHy  answerable  in  dam. 
ages  for  snch  action. 

iBd.  NotB^For 


lAW.  Cent  SlE.  II  GU,  W. 


CoNBTmrnoMAL  Law  (S  318*)— Dot  Pao- 
CESB  ot  Law  —  LiBZBTT  —  DxPOBnifQ 

8.  The  government  of  the  Philippine  la- 
lands  having,  under  tbe  acts  of  March  S, 
1901  (31  Stat,  at  L.  eSS,  chap.  SOS),  and 
July  1,  lfl02  (32  Stat,  at  L.  891,  chap. 
1369),  all  civil  and  judicial  power  neces- 
sary to  govern  tlie  Islands,  may  authorize 
the  Bummary  executive  deportation  of  aliens 
without  contravening  the  provision  of  the 
Bill  of  Rights  in  3  6  of  tbe  latter  act,  for- 
bidding the  deprivation  of  liberty  withoul 
due  process  of  law. 

[Bd.  Note.— For  other  case*,  aee  ConitltalloDal 
Law,  Cent.  Dig.  |  »3 ;    Ssc.  Dis.  1  IIS.*] 

Aliens  (S  21*)— Dxpobtatioh  BI  Philif- 

PIKB    GOVEBNUjERT. 

3.  The  extension  of  the  Chinese  exclusion 
and  immigration  laws  to  tbe  Philippine  Is- 
lands does  not  deprive  the  government  of 
the  Philippines  of  power  to  authorise  the 
summary  executive  deportation  of  an  alien. 
[Gd.  Note.— For  other  cues,  sea  Allans,  Otnt. 
Dig.  g  T«:    Dec  Dig.  |  21.*1 

[Nob.  2B4,  £66,   and  iSO.} 


THREE  WRITS  OP  ERROR  to  the  Su- 
premo Court  of  tbe  Philippine  Islands 
to  review  judgments  granting  the  relief 
sought  by  certain  government  officials 
against  the  proaecution  of  suits  against 
them,  based  upon  their  action  in  ordering 
the  deportation  of  certain  aliens.    Affirmed. 

See  same  case  below,  la  Philippine,  G34. 

The  tacts  are  stated  in  the  opinion. 

Uesaia.  JatAson  H.  Ralaton,  Olcmeiu 
L.  Bonvi,  W.  Morgan  Shoster,  and  Fred- 
erick L.  Siddona  for  plalntiffa  in  arror. 

Uessra.  Felix  Fruiktnrter,  lliurlow  H. 
Gordon,  and  George  A.  Malcolm  for  dsfaud- 
anta  In  error.  ^ 

g 
*Mr.  Juetiee  Hotanea  delivered  the  opinion* 
<rf  the  court: 

like  three  pUintifTg  In  error  aererally  aued^ 
the  defendants  in  error,  alleging  that  Mr.jg 
Forbes  waa  the  governor 'genera]  of  the* 
Philippines,  Trowbridge  efafef  of  the  Secret 
Servtne  of  Manila,  and  Harding  chief  of 
police  of  the  same;  that  the  plaintiff  was  a 
Chinese  person,  lavrfully  resident  in  tbe 
Philippines,  and  that  the  defendants  forc- 
ibly deported  tbe  plaintiff  to  China,  and 
forcibly  prevented  his  return  for  some 
months;  that  the  plaintiff  returned  on 
March  29,  1910,  and  that  tbe  defendants 
threatened  and  were  trying  to  expel  the 
plaintiff  again, — Trowbridge  and  Harding 
acting  throughout  under  the  order  of  the 
defendant  Forbes.  There  wsa  a  prayer  for 
an  Injunction  and  damages.  The  defendants 
demurred,  but  ths  demurrer  was  overruled 
and  a  temporary  injunction  granted.  llieT*- 
apon    Forbea,    Harding,    and    Itowbridga 


a  Dec.  ft  Am.  Dig*.  IHT  to  data,  ft  Bep'r  Ini 
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•lud  for  writs  of  prohibition  againat  the 
judge  BDd  the  mpeetive  pUintiS's,  alleging 
that  the  expulsion  wa*  carried  out  in  the 
public  iutercat  and  at  the  request  of  the 
proper  repreaontative  of  the  Chineae  go»- 
cmmetit  in  the  Philippines,  and  was  imme- 
diately reported  to  the  Secretary  of  War. 
The  complainti  were  demurred  to,  hut  the 
■upreme  court  overruled  the  demurrers, 
panted  the  prohibition,  and  ordered  the 
Actions  diamiased.  The  judge,  having  da- 
«lined  to  join  in  the  applications  tor  writs 
-of  error,  waa  made  a  respondent,  and  the 
cases  are  here  on  the  ground  that  the  plain- 
tiffs ha*e  been  deprived  of  liberty  without 
due  process  of  law.  Act  of  Congress,  July 
1,  1002,  cbap.  1306,  1  S,  32  Stat,  at  L.  601, 
692. 

The  purpose  of  the  flrst  suits,  of  course, 
'Waa  to  make  the  governor  general  person- 
ally answerable  In  damages  for  acts  done 
by  him  by  color  of  his  office  and  in  pursu- 
ance of  what  be  deemed  to  be  his  duty,  as 
well  as  to  prevent  his  exercising  similar 
power  in  the  future.  This  sulSciently  ap- 
pears by  the  declarations,  which  suggest 
and  do  not  exclude  facial  action,  and  is 
allied  in  the  complaints  for  prohibition. 
On  April  10,  IQIO,  in  less  than  three  weeks 
g  after  the  original  suits  were  brought,  tlie 
•  Philippine  legislature  passed  an  act*wbich, 
neiUng  that  the  governor  general  bad  au- 
thorized the  deportation  "in  the  exercise 
«f  authority  vested  in  him  bj  law,"  enacted 
that  hta  aetion  was  "approved  and  ratified 
and  confirmed,  and  in  all  respects  declared 
l^al,  and  not  subject  to  question  or  re- 
«lew.'*  So  that,  it  ratification  by  that  body 
can  dispose  of  the  matter,  no  court  has  au- 
thority to  entertain  the  suits. 

The  first  doubt  that  naturally  would  oc- 
enr  la  whether,  if  a  right  of  action  bad 
Tested  previously,  it  could  be  talcen  away 
by  such  a  statute.  But  it  generally  is  rec- 
ognized that  in  eases  like  the  present,  where 
the  act  originally  purports  to  be  done  in 
the  name  and  by  the  authori^  of  the  state, 
a  defect  in  that  authority  may  be  cured  1^ 
the  subsequent  adoption  of  the  act.  The 
person  who  has  assumed  to  represent  the 
will  and  person  of  the  superior  power  is 
given  tlie  benefit  of  the  representation  if  it 
turns  out  that  his  assumption  was  correct. 
O'Reilly  de  Camara  v.  Brooke,  200  U.  S, 
M,  62,  G2  L.  ed.  BT6,  6T8,  2B  Sup.  Ct.  Rep. 
439;  United  Btatca  v.  Helnazen,  206  U.  S. 
S70,  382,  51  L.  ed.  1008,  1102.  27  Bup.  Ct 
R^.  742,  11  Ann.  Caa.  88B;  The  Paqucte 
Habana.  IBB  U.  S.  463,  405,  47  L.  ed.  001, 
•03,  M  Sup.  Ct  Rep.  6B3;  Phillips  v.  Eyre, 
L.  R.  6  Q.  B.  1,  23,  10  Best  ft  S.  1004,  40 
L.  J.  Q.  B.  N.  8.  28,  22  L.  T.  N.  S.  889; 
Seoretary  of  State  v.  Kamacbee  Boje  Saha- 
ba,  13  Moore,  P.  C.  C.  22,  SB,  7  Moore,  Ind. 
^p.  47B.  Compare  West  Side  Belt  R.  Co. 
w.  PitUbtuih  Constr.  Co.  £19  t).  a  BE,  BS  L 


led.   107,  31   Bnp.  Ct  Bep.   196;   Dunbar  v. 

'  Boston  ft  P.  R.  Corp.  181  Mass.  383,  380, 
380,  63  N.  E.  910. 

Therefore  the  deportation  is  to  Im  con- 
sidered as  having  been  ordered  by  the  gover- 
nor general  in  pursuance  of  a  statute  of 
the  Philippine  legislature  directing  it,  under 
their  combined  powers,  and  it  is  unneces- 
sary to  consider  whether  he  had  authority, 
by  virtue  of  his  office  alone,  as  declared  by 
the  statute,  or  whether,  if  he  had  not,  he 
bad  Immunity  from  suit  for  suoh  an  offi- 
cial act  done  In  good  faith.  The  former 
matter  now  is  regulated  by  a  later  statute 
providing  for  a  hearing,  etc.  No.  2113. 
Fehruary  1, 1012.  On  the  question  thus  nar- 
rowed the  preliminaries  are  plain.  It  is  ad- 
mitted that  sovereign  states  have  inherent^ 
power  to  deport  aliens,  and  seemingly  thatg 

'Congreas  ia  not  deprived  of  this  power  hj  ' 
the  Constitution  of  the  United  State*. 
Fong  I'ue  Ting  t.  United  States,  149  U.  S. 
898,  707,  728,  S7  L.  ed.  905,  911,  91S,  13  Sup. 
Ct  Rep.  1016)  Wong  Wing  t.  United  State*, 
103  U.  S.  228,  231.  41  L.  ed.  140,  141,  16 
Sup.  Ct.  Rep.  977;  Fok  Yung  Yo  v.  United 
States,  ISS  U.  8.  206.  302,  46  L.  ed.  917, 
920,  22  Sup.  Ct  Rep.  686;  United  States 
ex  rel.  Turner  v.  Williams,  104  U.  S.  270, 
230,  290,  48  L.  ed.  079,  083,  084,  24  Sup. 
Ct.  Rep.  710.  Furthermore,  the  very  ground 
of  the  power  in  the  necessities  of  publie 
welfare  shows  that  it  may  have  to  be  exer- 
clsed  in  a  summary  way  through  executive 
offlcers.  Fong  Yue  Ting  v.  United  States, 
supra;  United  States  v.  Jn  Toy,  108  U.  B. 
2G3,  203,  49  L.  ed.  1040,  1044,  2S  Sup.  Ct 
Rep.  044;  Moytr  v.  Peabody,  212  U.  S.  76, 
84,  85,  63  L.  ed.  410,  20  Sup.  Ct.  Rep.  236. 
So  that  the  question  is  narrowed  further  t» 
the  inquiry  whether  the  Philippine  govern- 
ment cannot  do  what  unquestionably  Con- 
gress might 

As  Congress  is  not  prevented  by  the  Con- 
stitution, the  Philippine  government  can- 
not be  prevented  by  the  Philippine  Bill  of 
Rigbta  alone.  Act  of  July  1,  1002,  chap. 
1369,  9  5,  32  Stat  at  L.  601,  602.  Deport- 
ing Uie  plaintifta  waa  not  depriving  them  of 
liberty  without  due  process  of  law,  unless  on 
other  grounds  the  local  government  was  act- 
ing beyond  its  powers.  But  the  local  gov- 
ernment has  all  civil  and  jndicial  power  nec- 
essary to  govern  the  Islands.  Act  of  March 
2,  1001,  cbap.  803,  31  Stat  at  L.  890,  910, 
act  of  July  1,  1902,  chap.  1389,  f  1,  32  Stat 
at  I'.  091.  The  forms  are  different  but  aa 
in  Hawaii,  the  proximate  source  of  private 
righta  is  local,  whether  they  spring  by  in- 
heritance from  Spain  or  are  created  by  Phil- 
ippine legialaUon.  See  Eawananakoa  t. 
Polyblank,  206  V.  8.  349,  364,  Bl  L.  ed.  S3< 
836,  27  Snp.  Ok  Rep.  OCCt  Fsna  t.  Fcnuw 
dec,  202  U.  S.  80,  01,  92,  60  li.  ed.  942. 94(^ 
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Ma,  S«  Sup.  Ct.  Eep.  661.  It  would  U 
■truiga  if  a  government  w  remoU  (hould 
be  held  bound  to  nsit  for  tbe  action  of 
CongreiB  in  a  matter  that  might  touch  ita 
life  unless  dealt  with  at  ooce  and  on  the 
spot.  On  the  eontrarj,  w«  are  of  opinion 
that  it  had  the  power  as  an  incident  ol  the 
■elf.determiDatian,  however  limited,  given 
to  it  bj  the  United  States. 
B7  S  S6  of  the  aet  of  Joly  1,  1902,  all 
S  laws  pasjKd  b;  the  Philippine  government 
r  are  to  be  reported  to  Congreai,  •which  re- 
•ervai  power  to  annul  them.  It  is  worth; 
of  mention  that  the  law  under  coneideration 
was  reported  to  CongreM  and  liaa  not  been 
annulled.  The  exteoBion  of  the  Chinese  ex- 
eluaioo  and  immigration  laws  to  the  Philip- 
pine Islanda  ha*  no  bearing  on  the  matter. 
The  right  to  remain,  far  instance,  under  the 
Mt  of  April  29,  1B02,  chap.  641,  i  4,  32  StaL 
at  L.  178,  U.  8.  Corap.  Stut  Supp.  1911. 
p.  S24,  doe*  not  prevail  over  a  removal  >a  an 
act  of  itate. 

It  is  held  in  England  that  an  aet  of  stata 
la  a  matter  not  eognixable  in  anj 
Bieipal  court  Muagrave  v.  Pulido,  L. 
R.  6  App.  Caa.  103,  lOS,  4S  L.  J.  P.  C 
N.  8.  EO,  41  L.  T.  N.  S.  029,  28  Week.  Kep. 
S73.  And  that  wei  the  purport  of  tbe  Phil- 
ippine aet  declaring  the  deportation  not 
■object  to  question  or  review.  As  the  Bill 
«f  Right*  did  not  stand  in  tbe  way,  and  the 
Implied  powers  of  the  goverDment  sane 
Uoued  hj  Congress  permitted  It,  there  li 
no  reason  why  the  statute  should  not  have 
fall  effect.  It  protected  the  (uboTdinatei  as 
well  as  the  governor  general,  and  took  Juris- 
dietion  from  the  eourt  that  attempted  to 
try  the  eaae. 

Whether  prohibititm  Is  technically  the 
proper  remedy,  historically  speakii^, 
neod  not  inquire.  On  sueh  a  matter  we 
should  not  interfere  with  local  praotici 
eept  for  good  eauae  shown.  In  substanw 
the  decision  of  the  Supreme  Court 
right 
Judgment  afflnned. 


(ta  V.  m.  Eu.) 

GEORGE  LEMIST  CLARKE,  Trustes  un- 
der the  Will  of  Samuel  Parsons,  Appt., 


Bahkbdptot  <|  81S*)— PBoVAauE  Dests— 
OBLiOATioit  or  DEFacLTiito  Tbubtxb. 
1.  Independently  of  liability  on  his  bond, 
then  is  an  obligation  of  a  contractual  na- 
ture resting  upon  a  defaulting  testamentary 
truatee  to  restore  to  the  trust  estate  the. 
Talue  of  the  saseta  embeuled,  which  obliga- 
tion ia   provable   in  bankrupti;^  under  the 

*For  other  eana  ■••  same  lople  A  |  HOMnna  In 


bankrupt  act  of  July  1,  I8S8  (30  Stat  at  L. 
544,  chap.  641,  U.  "S.  Comp.  Stet.  1901,  p. 
3418),  I  63a,  subd.  4,  as  a  debt  "founded  on 
an  open   account  or  upon  a  contract,   ax- 

preas  or  implied." 

(Bd.  Note.— For  other  casta,  •■<  Bankmpler, 
CiuL  Dls.  13  iSl.  4SI 1    Dec  Dtg.  |  HB.'I 

Bankbuptcy    ({    163*)— Pmferiitci— Em- 

BToBiRfl  Tbcst   Assets. 

2.  A  defaulting  trustee  of  several  trusts^, 
who,  with  knowledge  of  his  insolvency,  and 
within  four  montl^  of  the  fllia^  of  a  pe- 
tit  ion  in  bankruptcy  against  him,  trans- 
ferred his  individual  property  from  himself 
individually  to  one  of  such  trusts,  and  to- 
bimselt  as  trustee  thereof,  to  make  good  » 
shortage,  tbe  effect  being  to  enable  tbak 
trust  to  recover  a  larger  share  of  its  debfe 
than  the  others,  thereby  gave  a  prefereaor 
within  the  meaning  of  the  provision  of  tb* 
act  of  July  1,  1S98,  S  60a,  as  amended  b^ 
the  act  of  February  6,  1903  (32  8Ut.  at 
L.  7»g,  chap.  4S7,  U.  B.  Comp.  Stat  Sum. 
1011,  p.  1606),  that  a  transfer  by  an  in- 
solvent within  four  months  of  bankruptcy 
shall  be  deemed  a  preference  if  any  one  of 
his  creditors  will  ontain  thereby  a  greatar 
parccintage  of  bis  debt  than  any  other  orad- 
itor  ot  Qie  same  class. 

[Sd.  Note-— For  oUiar  esses,  set  Bsnkniptc]', 
Cent.  DIf.  ig  UT,  Ut:    Dec  Dlf.  |  163. *! 

[No.  221.] 

Argued   April   16   and   17,   IS13.     Decided 
May  S,  1013. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit 
to  raview  a  decree  which  affirmed  a  decree- 
of  the  District  Court  for  the  District  off 
Massachusette  in  favor  of  a  trustee  in  bank- 
ruptey  in  a  suit  to  recover  a  preferenctti. 
AfSrmed. 

See  same  case  below,  106  C.  C.  A.  64,  18» 
Fed.  S18. 
Tlie  facts  sre  stated  In  the  opinlotL 
Messrs.  Fells  Rackemann  and  Harrlaow 
M,  Davis  for  appellant 

Meesra.  HelTln  H.  Johnaon,  Henry  H.- 
Rogera,  and  A.  Farley  Brewer  for  apnelleft 
I 

*Mr.  Justice  BCcKenna  delivered  the  opitt'*- 
ion  of  tbe  court: 

Petition  by  appellee  as  tnutee  In  bank-' 
ruptey  of  the  aatato  of  John  O.  Shaw  to  re- 
cover a  preference. 

The  facts  are  these  i  The  bankrupt,  Jehu 
0.  Shaw,  was,  for  a  long  time  prior  to  the 
adjudication  in  bankruptcy,  trustee  under 
the  will  of  Samuel  Parsons,  late  of  Newton^ 
in  the  county  of  Middlesex,  MassaehusettSr 
~  two  tnistej  one  for  the  benefit  of  Charles- 
A.,  Jamea  B.,  and  Henry  B.  Parsons,  and 
tbe  other  for  the  beneSt  of  E.  F.  and  E.  A. 

After  the  proceedings  In  bankruptcy  ha< 
bean  conuneneed,  Shaw  realgned  ttle  tnuti, 

B.  DlBS.  im  to  Oats,  *  Rep-r  IndaiM 
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and  hia  realgnatlon  waa  accepted  bj  tbe 
probate  court  of  Middlesex  county  on  the 
S5th  of  Uarch,  1908,  and  appelUnt,  George 
Lemiat  Clarke,  via  appointed  trustae  of  the 
trtiats  and   dulj  qualified. 

In  the  month  of  January,  1B08,  and  with- 
in four  months  before  the  Hling  of  the  peti- 
tion in  baakruptc;  against  him,  and  whilst 
be  was  inaolTent,  Shaw  w&a  la.Tge1j  indebted 
to  each  of  the  tnista  &nd  to  hinueU  u 
trustee,  and  tranaferred  from  himself  indi- 
Yidually  to  the  trust*  and  to  bimaelf  as 
trustee  thereof  as  follows:  To  the  trust  for 
C.  A.  Parsons  et  al.,  seven  of  the  $1,000  col- 
lateral trust  4  per  cent  bonds  of  the  Ameri- 
can Telephone  ft  Telegraph  Company  (num- 
bers specified)  and  two  91,000  Chicago,  Bur- 
lington, A  Quincj  Railroad  Company  3} 
per  cent  Illinois  Division  (numbers  speci- 
fled)  J  to  the  trust  of  E.  P.  and  E.  A.  Par- 
sons, twelve  (1,000  Northern  Paciflc-Grest 
Northern  4  per  cent  joint  bonda,  Chicago, 
Burlington,  ft  Quinc;  collateral. 

The  transfers  were  made  by  Bhaw  with 
9  knowledge  of  his  insolvency,  and  with  In- 
•  tent  to  prefer  the  trusts  and  himself^aa  true- 
tee,  and  the  effect  (it  is  alleged)  of  such 
preference,  if  not  avoided,  will  be  to  en- 
able the  trust  estates  and  himself  as  trustee 
thereof  (being  one  of  his  individual  credit- 
ors) to  obtain  a  greater  percentage  of  his 
debts  than  any  other  of  hU  creditors  of 
the  same  class. 

The  petition  prayed  that  the  bonds  be 
declared  to  be  Uie  bonds  of  petitioner,  ap- 
pellee here,  and  that  Clarke,  appellant  here, 
be  ordered  to  execute  such  instrumentB  as 
might  be  necessary  to  transfer  the  title  to 
and  possession  of  all  the  bonds  to  petitioner. 
Tlie  answer  of  appellant  denied  only  that 
the  transfers  were  made  within  four  months 
of  the  bankruptcy,  that  Shaw  was,  at  the 
time  of  the  transfer,  insolvent,  that  all  the 
tnist«  were  bis  creditors  then  or  have  be- 
coms  so  since,  within  the  meaning  of  the 
■tatute,  and  denies  that  ha  intended  by  the 
transfers  to  give  a  preference,  or  that  they 
cooetitote  a  preference. 

The  decree  of  the  district  judge  was  that 
Ave  of  the' seven  Telephone  and  twelve  of 
the  Northern  Psciflc-Oreat  Northern  Bail- 
road  Company  4  per  cent  joint  bonds,  and 
all  of  the  coupons  thereon  payable  after 
January,  1608,  were  the  property  of  the 
trustee  tn  bankruptcy,  appellee  here. 

It  was  further  adjudged  that  the  Adieri- 
oaa  Telephone  ft  l^legraph  Company  col- 
lateral trust  4  per  cent  bonds  (numbered 
£0,Bie  and  20,819]  wers  In  part  the  prop- 
erly of  the  appellant  as  trustee  and  of  ap- 
pellee *•  trustee.  The  bonds  were  directed 
to  he  sold.  The  decree  waa  affirmed  by  tlie 
«tnqlt  wHirt  of  appeals. 


The  district  court  found  the  facts.  They 
are  summarized  in   its  i^inion  as  follows: 

"The  bankrupt,  being  insolvent,  and  know* 
ing  himself  to  be  insolvent,  was  discovered 
by  the  surety  on  his  bond  as  trustee  under 
the  Parsons  will,  not  to  be  in  the  possession 
of  some  of  the  securities  which  formed  a 
part  of  the  trust  estate,  and  which  sboulds 
have  been  in  his  poeaeaaion  as'trustee.  He* 
was  being  u:^d  by  the  surety  to  make  good 
this  shortage.  For  the  purpose  of  doing 
so,  he  placed  the  bonds  in  question  in  a 
eafe -deposit  box,  taken  and  agreed  on  by 
himself  and  the  surety  as  a  separate  place 
of  deposit  for  the  securiUes  belonging  to  this 
trust.  In  the  box  were  placed  also  those 
securities  belonging  to  the  trust  funds  which 
had  not  gone  out  of  his  possession.  All 
the  securities  thus  placed  In  the  box  and 
held  as  constituting  the  trust  funds  have 
Since  remained  there.  The  bankrupt  has 
been  removed  as  trustee,  and  the  respondent, 
hi^  successor  in  the  trust,  has  at  present 
the  possession  and  control  of  the  contents 
of  the  box,  including  the  bonds  !n  question, 

"The  bankrupt  had  at  the  time  more  thau 
tffenty-flve  other  trust  estates  in  his  charge 
as  trustee.  There  was,  in  the  case  of  each, 
a  shortage  for  which  he  was  responsible, 
and  he  knew  the  fact  to  be  so.  The  total 
amount  of   those  shortages  exceeded  $350,- 

ouo. 

"It  has  not  been  shown  that  any  of  the 
bonds  used  as  above  to  make  good  the  short- 
age in  the  Parsons  trust  estate,  or  that  any 
of  the  money  wherewith  the  bankrupt  pur- 
chased those  bonds,  can  be  identified  as  be- 
longing to  any  one  of  the  other  trust  estates 
in  the  bankrupt's  charge.  He  drew  out  and 
used  to  purchase  certain  of  the  bonds  a 
savings  bank  deposit  of  $1,S00  belonging  to 
one  of  the  Parsons  trust  funds;  but  with 
that  exception  the  money  wherewith  the 
bonds  were  bonght  as  well  as  the  bond* 
themselves  must,  for  the  purposes  of  th« 
questions  to  be  decided,  be  regarded  as  the 
bankrupt's  individual  property  at  the  time 
he  set  them  apart  in  the  manner  stated,  to 
he  thereafter  held  as  trust  property." 

The  question  in  the  case  Is,  Do  these 
facts  show  a  preference  within  the  mean- 
ing of  the  bankruptcy  lawt 

Putting  to  one  side  the  identity  of  Sliaw 
a»  an  individual  and  Shaw  as  the  trustee 
of  the  trusts,  there  are  the  elements  of  a 
preference.  In  other  words,  there  is  indebt-_ 
edness;  Shaw  U  indebted  to  all  of  the  es-J 
tates  of  which  he 'was  trusts*.  He  used* 
his  individual  proper^  to  pay  the  indebt- 
edness to  the  Parsons  trust,  and  be  then 
gaive  that  tnut  a  preference  over  the  othera. 
It'  was  enabled  to  the  extent  of  the  property 
transferred  to  obtain  a  greater  percentage 
of  its  debts  than  the  other  trusts.  Wha^ 
thai,  itandf  In  tha  way  of  setting  the  tnia^ 
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far  BsideT  The  debt  was  not  &  provable  one 
in  bankruptcy,  it  is  cootcnded,  and  on  that 
contention  tbe  case  is  rested,  and  to  it  we 
maj  direct  our  considerationa,  and  in  that 
tbe  proTiBiona  of  the  statute  becoms  necea- 
u.rf  elements. 

Bection  BOa,  as  amended,  ii  as  follows : 

"A  person  shall  ba  deemed  to  have  giren 
«  preference,  if,  being  insolvent,  he  bas, 
within  four  months  before  tbe  filing  of  the 
petition,  .  .  .  made  a  transfer  of  an; 
of  bis  property,  and  the  effect  of  the  en- 
forcement of  Buch  .  .  .  transfer  will  be 
to  enable  anj  one  of  bis  creditors  to  obtain  a 
greater  percentags  of  bis  debt  than  an; 
otber  of  sucb  creditors  of  the  same  class." 
[32  Stat,  at  L.  799,  ehap.  4ST,  |  13,  U.  S. 
CMnp.  StaL  Bupp.  1911,  p.  1606.] 

A  creditor  is  defined  to  be  "anyone  wbo 
«wna  a  demand  or  claim  provable  in  bank- 
nptc;  may  Include  his  dulj  eutboiizcd 
agent,  attorney,  or  proxy." 

Debt  includes  any  debt,  damand,  or  claim 
provable  in  bankruptcy.  TranBfer  inoludes 
the  sale  and  every  other  and  different  mode 
«f  disposing  of  or  parting  with  property, 
•r  tbe  poasesBion  of  property,  absolutely  or 
•Miditionally,  as  a  payment,  pledge,  mort- 
gage, gift  or  seouri^. 

Appellant  deduces  from  theae  deflaitione 
that  no  question  of  a  preference  can  arise 
except  when  the  transfer  ii  made  to  tbe 
owner  of  a  provable  elaim,  or  to  his  agent, 
and  that  no  claim  is  provable  except  wben 
enumerated  in  g  S3a,  and  none  other  can  be 
liquidated  under  paragraph  b.  Of  the 
claims  enumerated  in  g  63a,  the  fonrth  fa 
the  only  one  with  which  we  are  concerned. 
It  is  as  follows:  "(4)  Founded  on  an 
open  account,  or  upon  a  contract,  express 
or  implied."  The  final  contention  of  appel- 
S  lant  is  that  one,  to  receive  a  preference, 
•  must  be  a'ereditor  of  the  bankrupt  upon  a 
contract,  express  or  implied.  It  is  not  enough 
that  there  be  some  kind  of  legal  or  equitable 
claim  i^ainst  tbe  bankrupt.  Tbeae  postu- 
late* laid  down,  he  builds  upon  them  an  ar- 
gument of  great  technicality  to  show  that 
the  trusts  of  Shaw  were  not  bis  creditors, 
snd  therefore  could  not  receive  from  him  a 
preference.  An  obligation  to  the  truate  is 
not  denied,  but  it  is  an  obligation,  it  is 
asserted,  which  was  represented  entirely  by 
his  bond,  and  had  no  remedy  but  by  a  suit 
on  the  bond.  The  llsbility  of  Shaw,  it  is 
further  contended,  eonsldersd  independently 
of  the  bond,  was  in  tha  nature  of  a  pure 
tort  liability  which  could  not  be  waived 
and  the  remedies  of  a  contract  availed  of. 

That  some  torts  may  be  waived  and  be  the 
basis  of  provable  claims  is  decided  in  Craw- 
ford V.  Burke,  19S  U.  S.  17«,  1ST,  49  L.  ed. 
147.  151,  SS  Sup.  Ct  Rep.  9.  Crawford  and 
osa  Tahntlne  war*  stoekbnken  »tid  dad- 


ers  in  investments.  They  bad  in  their  pos- 
session certain  shares  of  stock  which  they 
held  aa  a  pledge  and  security  for  the  amount 
due  them  by  Burke  on  the  stock.  They  sold 
Burke's  reversionary  interest  in  the  stock, 
whei«by  it  was  wholly  lost.  He  sued  them 
in  trover.  They  set  up  their  discharge  in 
bankruptcy.  It  was  held,  the  court  speak- 
ing through  Mr,  Justice  Brown,  to  he  clear 
that  the  debt  of  Burke  was  embraced  within 
the  provisions  of  paragraph  a,  as  ons 
"founded  upon  an  open  account,  or  upon 
contract,  express  or  implied,"  and  might 
have  been  proven  had  he  chosen  to  waive  ths 
tort  and  take  bis  place  with  other  creditor! 
of  the  estate.  The  discharge  in  bankrupti^ 
was  held  on  other  provisions  of  the  act  not 
to  be  a  defense.  The  case  was  applied  and 
followed  in  Tindle  v.  Birkett,  205  U.  8.  18$, 
186,  61  L.  ed.  762,  784,  27  Sup.  Ct.  Hep.  4B3, 
in  an  action  to  recover  damages  claimed  to 
have  been  sustained  by  false  and  fraudu- 
lent representations.  It  was  decided  that 
the  claim  was  one  provable  under  S  63a  as 
"founded  upon  an  open  account  or  upon  a  - 
contract,  express  or  implied."  It  Is,  how- 
ever, said  that  these  cases  are  explained^ 
and  limited *in  Frederic  L.  Grant  Shoe  Co.* 
V.  W.  U.  Laird  Co.  218  U.  S.  446,  03  L.  ed. 
591,  29  Bup.  Ct.  Rep.  332,  to  instances 
"where  there  is  a  claim  arising  out  of  a 
contract,  but  of  such  a  nature  that  there  is 
at  tbe  same  time  an  independent  remedy  in 
tort."  To  make  this  distinction  available, 
appellant  must  establish  hia  contention  that 
there  was  no  contraotual  relation,  either  be-  ' 
tween  Shaw  and  his  trusts  or  the  cesiuta 
que  trutt  of  tbe  trusts ;  tn  other  words, 
that  the  sole  liability  was  upon  Shaw's 
bond.  Tbere  Is  no  other  remedy,  is  tbe  re- 
peated insistence,  and  that  only  after  a 
final  accounting  has  been  had  in  the  pro- 
hate  court,  showing  a  liquidated  balance 
due  from  the  accountant.  Then,  and  not  un- 
til then,  as  we  understand  appellant,  a  cred- 
itor emerges  with  a  provable  claim.  Ap- 
pellant, however,  halts  somewhat  at  tha 
logio  of  his  argument,  and  ventures  to  say 
that  a  decision  in  his  favor  does  not  neces- 
sarily involve  a  decision  that  a  claim  upon 
the  bond  of  the  defaulting  trustee  could 
not  be  proved  for  a  dividend  in  the  name  of 
the  probate  judge.  But  is  not  this  conces- 
sion in  opposition  to  tbe  relation  asserted 
to  exist  between  a  provable  debt  and  a 
transfer  of  property  on  account  of  it  being 
a   preference T 

We  have  considered  tha  contentions  of 
appellant  somewhat  minutely,  so  as  to  fully 
present  them.  The  lower  courts,  while  giv- 
ing attention  to  tbe  technical  elements  of 
appdianf  •  arguments,  cut  through  them  to 
apply  tha  fundamental  purpose  of  tiim 
bankruptej  law;  that  is,  equality  b 
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«reditoTi.  Tb«  district  oourt,  following 
Bush  T.  Moore,  133  Mu».  198,  decided  in 
1882  under  a  provitiou  of  the  MaaaacbuBctt* 
insnlvenc;  Uwa  which  wu  limilar  to  the 
proviaion  in  the  bankruptcy  act  of  the 
United  Btitea,  found  no  difficulty  in  the 
MUne  person,  coniidered  in  different  cApaci- 
ties,  acting  u  giver  and  reeeiver  of  a  fraud- 
ulent preferenoe.  The  eourt  of  appeftli  met 
the  contention  of  appellant  that  there  must 
be  A  contractual  relation,  and  decided  that 
3  it  existed,  both  on  account  of  the  bond  and 

•  independently  ol  the  bond.  *  The  eourt  laid : 
"It  ia  true  that,  in  the  ordinary  course,  en- 
forcing the  bond  would  be  at  the  end  ol  tbe 
proceeding*,  and  not  at  tbe  beginning.  Nev- 
•rtheleas,  aa  tbe  equitable  rulea  which  gov- 
ern in  iMUilcruptcy  alwaya  look  to  the  end, 
and  disregard  the  intervening  details  aa 
only  atepa  to  reach  the  end,  there  waa  in 
this  caae  a  contract  from  the  beginning, — 
that  la,  the  bond, — which  waa  capable  of 
liquidation  on  the  rules  explained  in  Tindle 
T.  Birkett,  SOB  U  S.  183,  61  L.  ed.  782,  27 
Bup.  Ct,  Rep,  493.  .  .  .  Aside  from  this 
and  independently  of  the  bond,  we  believe 
there  ia  an  obligation  resting  on  a  defaiilt- 
li^  teatamentary  trustee  to  reetore  tbe 
value  of  tbe  aasets  embezzhd,  which  ia  of 
•  contractual  character." 

But  thia,  appellant  contends,  ia  to  evolve 
"two  moral  pcraona  out  of  one  embexzler." 
Tbe  criticiam  only  can  be  mads  by  putting 
out  of  view  what  the  "one  embezzler"  repre- 
sents. He  is  t>nt  being,  but  acta  in  more 
than  one  eapaoity,  and  in  all  of  hia  eapaci- 
Ues  he  has  dutiea  and  obligations.  The  re- 
lation of  a  trustee  to  the  trust  property  is 
not  tbe  same  as  his  relation  to  his  indi- 
vidual property.  He  certainly  may  incur  ob- 
ligations to  the  trust.  He  can  only  satisfy 
tlia  obligations  out  of  his  individual  proper- 
ty, and  by  doing  ao  may  deplete  it,  make  it 
deficient,  to  satisfy  lU  obligations.  These 
are  realities,  not  fictions.  We  must  overlook 
essential  thing*  to  disregard  them,  and 
hence  the  decision  in  Bush  v.  Moore,  supi*. 
Moore  was  the  guardian  of  bis  aon,  ajid 
wrongfully  appropriated  to  hia  own  use  the 
moneys  of  his  ward.  Within  six  month* 
preceding  bis  insolvency,  and  being  insol- 
vent, intending  to  restore  the  fund*  be  had 
appropriated,  he  deposited  in  the  defendant 
bank  the  neoesaary  sum  derived  from  his 
private  property.  Hi*  assigneea  in  insol- 
Toney  sued  in  equity  to  recover  the  sum  as  a 
preference,  alleging  that  he  at  the  time  was 
insolvent,  and  acted  in  contemplation  of 
Inaolvency.  The  Maasachusctt*  statute 
made  void  any  payment  or  conveyance  of 
9  property  by  an  Insolvent  "to  any  creditor 

•  or  penon  having  a  claim  againat'him"  and 
gave  power  to  the  aaaignM  to  reoover  tha 
proper^. 


These  contentioH  were  made:  (I)  The 
ward  waa  not  a  ereditor  of  the  guardian 
or  a  person  having  a  claim  againat  bioL 
(2)  The  act  of  the  guardian  did  not  coniti- 
tute  a  preference  which  waa  avoidable  by 
reason  of  his  intolvency.  (3]  Bad  the  mis- 
appropriation continued,  there  would  have 
been  no  claim  by  the  ward  which  oould  not 
have  been  tbe  foundation  of  a  suit.  (4) 
His  remedy  was  to  summona  the  guardian 
into  the  probate  court,  and  then,  upon  ad* 
judication  there,  or  if  he  failed  to  account, 
there  would  have  been  only  the  remedy  for 
failure  to  account  or  to  comply  with  the 
decree  of  tbe  courL 

The  contentions,  it  will  be  observed,  were 
like  those  made  in  the  case  at  bar.  Tbe; 
were  all  rejected.  It  waa  held  that  the  title 
to  tbe  property  continued  in  the  ward,  the 
guardiaji  having  its  custody  only,  and,  he 
baving  wrongfully  used  it,  there  waa  a  Just 
claim  on  the  part  of  the  ward  that  the  in- 
tegrity of  the  fund  should  be  restored.  The 
court  said:  "lie  title  to  the  proper^  of 
one  under  guardianship  continues  always  in 
tbe  ward;  the  guardian  has  its  cuatody 
merely.  If,  availing  himself  of  that  ene- 
tody,  be  wrongfully  uaea  it,  there  is  a  Just 
claim  on  the  part  of  the  ward  that  the  !■- 
tcgrity  of  the  fund  shall  be  restored.  It 
Is  not  important  in  what  form  tbe  ward  ia 
compelled  to  seek  hia  remedy,  or  that  the 
wrongful  act  of  the  guardian  will  not  im- 
mediately afford  a  ground  of  action  againat 
him.  Even  If,  upon  a  settlement  in  the  pro- 
bate court,  it  might  have  been  held  that  tbe 
lawful  and  proper  charge*  of  the  guardian 
would  exceed  the  amount  of  hia  apoliation^ 
there  was  not  tbe  less  a  just  claim  that  the 
ward's  property  which  had  been  unlawfully 
dealt  with  should  be  replaced." 

To  the  contention  that  two  persons  wtxt 
necessary  to  consummate  a  preference,  one 
to  transfer  and  tbe  other  to  receive  the 
proper^,  the  eourt  answered:  "But  wherej 
the  same  person  acta  aa  the  giver  and  re-> 
ceiver  of  the  seeurity,  the  concurrence  and 
participation  of  two  parties  to  the  fraudu- 
lent preference  exists.  .  .  .  One  indi- 
vidual acting  in  two  eapacitiea,  as  debtor 
and  on  behalf  of  the  creditor,  may  consti- 
tute the  two  persona  contemplated  by  the 
statute."  And,  supplying  the  element  of 
knowledge  of  the  insolvency  and  the  pref- 
erence required  by  the  statute,  the  eourt 
aaid  that  the  ward  wa*  bound  by  tbe  knowl- 
edge of  bis  guardian. 

The  ease  i*  certainly  determinative  of 
appellant'*  contention  that  accounting  in 
the  probate  court  was  neeesBary  aa  a  condi- 
tion to  a  provable  claim,  or  that  a  suit  <» 
a  bond  was  tbe  only  remedy  available  for 
the  misappropriation  of  the  funds  by  a 
guardian.    This  appliea  aa  ««11  to  a  tni»- 
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tee;  and  that  there  niaj  be  «  aontraetujU  ob- 
ligation of  one  tru*t  to  another  under  the 
Uwe  of  Maaaachuaetta  ia  decided  in  Bremer 
V.  Williams,  ZIO  Um*.  236,  B6  N.  B.  637. 
In  that  case  a  perioo  who  waa  the  lole  traa- 
tee  of  tno  separate  eatatea  paid  the  taxes 
due  from  one  of  them  with  money  em- 
bezzled from  the  other.  It  was  held  that 
the  new  trustee  of  the  latter  could  maintain 
■nit  in  equit;  to  recoTar  from  another  un- 
justly enriched  by  the  embezElement  The 
liability  of  the  latter  to  the  former,  the 
eourt  laid,  grew  out  of  an  implied  or  con- 
structive obligation,  and  did  not  reet  upon 
an  express  truat;  and,  being  eueb,  the  stat- 
ute of  limitationi  would  be  a  bar  in  equity 
aa  well  as  in  law.  In  other  words,  the  court 
recognized  that  from  the  misuse  of  the 
funds  the  law  would  imply  en  obligation  to 
repay.  This  ruling  brings  the  case  at  bar 
within  Crawford  t.  Burke  and  Tindle  v. 
Birkett,  even  if  their  application  be  aa  lim- 
ited as  appellant  contends.  It  may  be 
questiooed  if  they  are  ao  limited.  They  rec- 
<^ize  the  relation  of  g  63a  to  |  17.  Section 
17  exeludea  certain  debts  from  diectiarge; 
among  othera,  those  created  by  the  benic- 

Snipt's  "fraud,  embeulemeDt,  misappreptia- 
tion,  or  defalcation  while  acting  as  ao  offi- 
*  eer  in  any  flduoiarj*  edacity."  It  was 
■aid  in  Crawford  t.  Burke:  "If  no  fraud 
could  be  made  the  baais  of  a  provable  debt, 
why  were  oertain  frauds  excepted  from  the 
operation  of  the  discliarge  T"  The  ques- 
tion was  pertinent  in  view  of  the  language 
of  the  section.  It  providee  that  "a  dis- 
charge in  bankruptcy  aball  releaee  a  bank- 
rupt from  all  of  hie  provable  debts,  ex- 
cept such  as,"  etc.  The  relation  ot  the  sec- 
tion was  also  recognized  in  Friend  v.  Tal- 
cott.  228  U.  S.  2?,  57  L.  ed.  — ,  33  Sup.  Cl. 
Rep.  505.  It  is  thei'e  declared  that  1 17  enu- 
merates the  debts  provable  under  |  eSa  wbicb 
are  not  discharged.  Amongthem,  we  tiave 
•een,  are  those  created  by  fraud,  embezile- 
ment,  misappropriation,  or  defalcation  is 
any  fiduciary  capacity.  It  would  seem, 
therefore,  to  follow  that  the  conversion  of 
trust  funds  ereates  a  liability  provable  in 
bankruptcy. 

The  court  of  appeals  expressed  the  hard- 
ship of  a  contrary  conclusion.  "Moreover," 
the  court  said,  "it  will  be  a  great  hardship 
if  the  various  eetatee  of  wlilch  Shaw  was 
trustee  cannot  recover  any  part  of  their 
lose  of  about  $350,000  by  slmring  in  bis 
bankrupt  estate.  This  might,  of 'course,  in 
this  inetanoe,  be  but  a  very  email  dividend; 
but  in  another  instance  it  might  be  very 
near  the  face  ot  the  default.  Any  construc- 
tion which  would  leave  eueh  a  result  as 
that  cannot,  at  eoane,  be  accepted  unleea 
fairly  forced  upon  oa."  [IM  C  C.  A.  09, 
lU  Ted.  i»S.] 


In  thia,  we  think,  the  eourt  waa  right. 
Equality  between  creditore  is  neceaearily 
the  ultimate  aim  of  the  bankrupt  law,  and 
to  obtain  it  we  must  regard  the  easential  na- 
ture ot  transactions,  not  their  forme  or 
accidents.  Aa  we  have  eaid,  there  may  be 
an  unity  of  the  person  in  the  individual  and 
the  trustee,  of  tlie  individual  and  the  guar- 
dian; we  must  look  beyond  it  to  the  differ- 
ence in  bie  capacities  and  the  duties  and 
obligations  resulting  from  it.  These  duties 
and  obligations  are  aa  distinct  and  insistent 
ae  though  exerciaed  by  different  individuals, 
and  have  tlie  same  legal  conaeqoenoes.  Tho 
unity  of  the  person  has,  of  course,  an  effect.  3 
It  constitutea  such*  relationship  Iwtween'r 
the  different  capaeities  exercised  as  to  im- 
pute knowledge  ot  their  exerciae  and  for 
what  purpose  exercised.  Bush  v.  Moors, 
133  Mass.  19S:  Atlantic  Cotton  UilU  V. 
IndUn  Orchard  Mills,  147  Maaa.  282,  B  Aat. 
St  Bep.  698.  17  N.  E.  496;  R(«era  V. 
Palmer,  102  U.  B.  2B3,  20  L.  ed.  164;  At- 
lantic Bank  v.  Merehaats'  Bank,  10  Qray, 
938,  cited  in  United  SUtee  v.  BUU  Nat 
Bank,  sa  U.  S.  30,  86,  24  L.  ed.  647,  tt4S. 

Decree  affirmed. 

Mr.  Justice  Holmea  concurs  in  the  rcanlt. 


OH  O.  B.  SU.) 
EX  PARTE:     IN  THE  MATTER  OF  TSB 
FIRST  NATIONAL  BANK  OF  DEXTER, 
NEW  YORK,  a.  Corporation,  PetiUonar. 
(No.  11,  Original.) 


EX  PARTE:  IN  THE  MAITER  OF  BEN- 
JAMIN F.  EDWARDS,  PeUtioner.  (No. 
12,  Original.) 

Mandamus  (|  4*)— To  ImtBioB  Ooub^- 
REViaino  Decisioh. 

Mandamus  will  not  iaane  to  revlsa  the 
ruling  of  the  eourt  of  appeals  of  the  Die- 
trict  of  Columbia  suetaining,  after  a  hearing 
on  the  merits,  a  motion  to  etrike  out  the 
bill  of  exceptions  because  not  prepared  in 
conformity  with  the  rulea  of  that  court, 
since  the  case  is  not  one  where  an  inferior 
court  refuses  to  take  jurisdiction  whan  by 
law  It  should  do  so,  or  where,  having  ob- 
tained jurisdiction,  it  refuses  to  proceed, 
but  its  action,  if  erroneous,  is  at  most  an 
error  committed  in  the  exerdsa  td  a  Jndl- 
cial  discretion  which  ean  only  be  corrected 
by  a  writ  of  error. 

IBd.   Note.— For  other  casea,   ___ 

Cent.  Die  II  >-ll,  M-3t;    Dec.  Dig.  |  4.<] 


[Nos.  11  and  12.    Original.] 


Nob  18,  Oriiiinal,  submitted  Uardh  11,  DO. 
DMldad  Mfty  A,  ISU. 
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IN  MANDAMUS  to  the  judge*  of  the 
Court  of  Appeali  for  the  Dittriet  of 
Columbia  to  require  the  isiostktenient  of 
&  bill  of  ezeeptiom  which  luid  been  •truck 
out  becauie  not  prepared  in  conformity 
with   the   rules   of   that   eonrt.      Rule   dia- 

The  facts  are  •tated  la  the  opinion. 

Meaara.  Ctuirlea  L.  Frailej  and  Au- 
ruBtas  S.  Worthlnffton  for  petitioner,  in 
No.  11,  Original. 

Mr.  J.  J.  DBrllagton  for  reipondcnta. 

Mr.  William  W.  Hlllan  tor  petitioner 
In  No.  12,  Original. 

Hi.  J.   J,   Darllnctan   for  reapondenta. 
• 

?   *Mr.    Chief   Juatice   Vblte   delivered   the 
opinion  of  the  court: 

B;  !  226  of  the  Code  of  Law  of  the  Dis- 
trict of  Columbia,  the  right  of  appeal  to 
the  court  of  appe^  of  the  District  is  gi^en 
to  "any  part?  aggrieved  by  any  Qnal  order, 
judgment,  or  decree  of  the  supreme  court 
t  of  the  District  of  Columbia,  or  of  any  jus- 
i^tioe  thereof,  'including  any  flna1*order  or 
Judgment,  in  any  ease  heard  on  appeal  from 
a  justice  of  the  peace.' "  [31  Btat  at  L.  1Z2S, 
chap.  8B4.]  By  an  act  approved  February 
ft,  18S3,  creating  the  court  of  appeals,  the 
Justices  of  the  court  were  invested  with  the 
power  to  make  "such  rules  and  regulations 
as  may  be  necessary  and  proper  for  the 
transaction  of  the  busineas"  [27  Stat  at  L. 
48S,  chap.  74,  9  S]  and  the  taking  of  appeals 
to  said  court.  In  the  assumed  eierclse  of 
inch  power  certain  rules  were  promulgated 
to  govern  the  practice  on  appeala,  among 
which  is  paragr^h  4  of  rule  V.,  reguUting 
the  mode  of  preparing  bills  of  exceptions, 
and  requiring  such  exceptions  to  be  so  pre- 
pared as  to  present  only  the  rulings  of  the 
eonrt  below  upon  matters  of  law,  accom- 
panied bf  only  such  statement  of  fact  as 
may  be  neceaaary  to  explain  the  bearing  of 
the  rulings  upon  the  issues  involved,  and 
providing  further,  that  where  a  defect  of 
proof  Is  the  ground  of  the  ruling  or  eicep- 
tion,  only  the  substance  of  the  evidence  con- 
nsetcd  with  and  ha*ing  relation  to  the  prop- 
osition or  propoaitions  in  respect  to  which 
ths  proof  Is  supposed  to  be  defective  shall 
be  set  out  in  the  bill  of  exceptions. 

Ths  petitioners  herein — the  First  Nation- 
al Bank  of  Dexter,  New  York,  and  Benja- 
min F.  Edwards,  respectively — commenced 
actions  in  the  supreme  court  of  the  district, 
against  Edmund  K.  Fox  and  others,  to  re- 
cover upon  notes  given  as  part  of  the  con- 
sideration on  the  purchase  of  a  yacht.  Tfas 
defense  waa  interposed  in  each  case  that 
the  sals  was  induced  by  fraudulent  repre- 
sentations, and  that  Um  plaintiff  was  not 


an  innocent  boldn  in  due  course,  so  as  ta 
exclude  the  assartion  of  snch  defense.  By 
order  of  the  trial  court,  the  eases  were  trisd 
together,  before  the  sams  jury,  ths  issues 
and  tile  testimony  being  identical  exeept  as 
to  the  circumstances  under  which  each  plain- 
tiS  acquired  the  promissory  note  sued  upon 
in  the  respective  cases.  A  verdict  was  re- 
tumsd  in  each  case  for  the  defendants, 
whereupon  the  plaintiff  prosecuted  an  appeal^ 
to  tlie  court  of  appeals.  That  court,  after  a  J 
■hearing  upon  the  merita,  sustained  a  motion" 
to  strike  out  the  bill  of  exceptions,  be- 
cause not  prepared  in  conformity  to  the  mis 
on  the  subject,  and  while  a  motion  for  judg- 
ment because  of  ths  want  of  a  bill  of  ex> 
ceptions  waa  pending  below,  we  allowed 
rules  to  issue  upon  petitions  Sled  on  1m- 
half  of  tiie  plaintiffs  l>elow,  directing  tits 
court  of  appeals  to  show  cause  why  it  should 
not  be  commanded  to  reinstate  the  bill  of 
exceptions  in  the  cause  In  the  record  tbsrft- 
of.  The  respondents  answered,  and,  after 
detailing  the  facta,  averred  that  the  aetitm 
of  the  court  below  complained  of  "was  sim- 
ply the  rightful  and  necessary  enforcement 
by  the  court  of  one  of  its  rules,  established 
in  pursuance  of  the  authority  to  that  end 
conferred  upon  it  by  the  act  of  Congress 
creating  it,  and  necessary  to  ths  due  and 
proper  discharge  of  ths  business  before  it." 

We  deem  it  unnecessary  to  detail  the  con- 
tentions as  to  the  compliance  or  noncom- 
liance  by  eounael  in  the  bills  of  excep- 
tions referred  to  with  ths  rule  of  court 
on  the  subject,  nor  do  we  think  it  neces- 
sary to  consider  whether  the  rule  war- 
ranted the  particular  exertion  of  pow», 
and  if  it  did  authorise  such  exertion 
of  power,  whether  it  was  amenable  to  oon- 
demnation.  In  view  of  the  tact  that  th* 
cass  waa  heard  below  on  the  merits,  and  it 
was  not  until  iifter  such  hearing  that  th* 
court  sustained  the  motion  to  atrike  out  th* 
bill  of  exceptions,  we  are  of  opinion  that 
the  ease  preaented  is  not  one  "where  an  in- 
ferior court  refuses  to  take  jurisdiction 
when  by  law  it  ought  to  do  so,  or  wherSr 
having  obtained  jurisdiction,  it  refuses  t» 
proceed  in  tts  exercise,"  Rs  Parker,  131  U. 
S.  221,  S3  L.  ed.  123,  9  Sup.  Ct.  Rep.  TOS. 
Ths  court  below,  in  effect,  took  jurisdiction, 
and  its  action  in  striking  out  the  bill  of 
eiceptiona  was  at  best  but  an  error  commit- 
ted in  the  exercise  of  its  judicial  discretion, 
to  correct  which  is  the  province  of  a  writ  of 
error  where  the  right  to  aueh  writ  obtains- 
Ex  parte  Brown,  116  U.  8.  401,  29  L.  ed. 
S7fl,  6  Sup.  Ct.  Rep.  6B7 ;  Ex  parte  Harding^ 
21S  U.  5.  303,  es  L.  ed.  262,  87  LJl.A.(N&> 
392,  31  Sup.  Ct.  Rep.  321. 

Rule  disehargsd. 


■ibjGoogle 


Mt.  UNION  TBUST  00.  t.  WESTHU8. 

mt  V.  s.  SIS.) 

UNION  TRUST  COMPANY  OF  ST.  LOUIS, 
Executor  of  th«  Estkte  of  Georga  A. 
Madill,  DwMsti,  PIff.  Id  Btt., 


BEN  WESTHUS  uid  E.  B.  Allen,  Collector 
of  Internal  Bevenue,  First  District  of 
Uitaonri. 

OouRTB  (I  882^— Erxob  to  Cibccit  Coobt 
— FaoxBAL  QnEBTioH— Pbiob  Appeal  to 
CiBcnrr  Coubt  or  Apfkalb. 
A  eoDstitutional  question  imported  into 
the  ease  b;  bd  ajnendment  to  the  petition, 
allowed  bj  a  Federal  circuit  court  after 
tiie  cauM  which,  up  to  that  time,  infolved 
only  questions  of  statutorjr  eoustruetion, 
bad  been  taken  to  the  circuit  court  of  ap- 
peals, where  the  judgment  of  the  trial  court 
■nstaining  a  demurrer  to  ths  answer  had 
been  reTsrsed  and  the  case  remanded,  witli 
directions  to  overrule  such  demurrer,  and 
for  further  prooeedinga  consistent  with  its 
opinion,  wilt  not  sustain  a  direct  writ  of 
error  from  the  Federal  Supreme  Court  to 
the  circuit  court  t«  review  the  final  judg- 

[Gd.  Note.— Par  othar  cum.  see  Coaiti,  Cmt. 
Die.  H  l«l.  lOW;    Dm.  Dlft  |  IS.-] 

[No.  46.] 

Argued  November  8  and  11,  1012.    Decided 
May  6,  1B13. 

IN  ERHOB  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri  to  review  a  judgment  entered  con- 
formably to  the  mandate  of  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit, 
which,  reversing  the  judgment  of  tiie  Cir- 
cuit Court,  sustaining  a  demurrer  to  the 
answer  in  an  action  to  recover  back  a 
legacy  tax,  remanded  the  cause  with  direc- 
tions to  overrule  the  demurrer,  and  for 
further  proceediaga  consistent  with  its  opin- 
ion.   Dismiued  for  want  of  jurisdiction. 

Bee  same  ca<e  below,  in  circuit  court  of 
appeals,  BO  C.  C.  A.  441,  104  Fed.  795; 
an  rehearing,  94  C.  C.  A.  BG,  16S  Fed.  817. 

The  faeU  are  stated  In  the  opinion. 

Messrs.  H.  T.  Newcomb,  Montague 
I^n,    and   S.   L.    Swarts    for    plaintiff   in 

Assistant  Attorney  General  Hair  for  de- 
fcndants  In  error. 

•    'Mr.  Chief  Justice  Whlt«  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  was  plaintiff  below,  and 
brought  this  action  to  recover  a  sum  levied 
as  a  legacy  tax  under  gS  20  and  30  of  the 
war  revenue  act  of  June  13,  1S98,  chap. 
44S,  30  Stat,  at  L.  404,  4S6,  as  amended  by 
the  act  of  Marob  2,  1001,  chap.  eOS,  |g  10, 
]J.  31  Stat  at  L.  »4e-94B,  U.  S.  Comp. 
Stat.  icni.  pp.  ZS08.  2310.  The  grounds  for 
raeovery  stated  In  the  petition  in  effect  pre- 


sented only  questions  of  statutory  construe- 
tiou.  The  trial  court,  being  of  opinion  that 
a  recovery  was  justified  upon  one  of  the 
stated  grounds,  sustained  a  demurrer  to  the 
answer,  and  the  defendants  not  desiring  to 
plead  further,  judgment  was  entered  for  the 
plaintiff.  The  case  was  then  taken  to  the 
circuit  court  of  appeals.  That  court,  in  a 
fuU  and  careful  opinion,  reviewed  the 
grounds  for  recovery  relied  upon  in  the  pe- 
tition, decided  that  all  the  grounds  of  the 
claim  were  without  merit,  and  held  there 
was  no  right  to  the  relief  prayed.  In  con- 
sequence the  judgment  of  the  court  below 
was  reversed  and  the  case  was  remanded 
with  directions  to  overrule  the  demurr..r. 
and  for  further  proceedings  consistent  with 
the  views  espreeaed  in  tbe  opinion  of  the 
court.  BO  C.  C.  A.  441,  104  Fed.  790.  A  pe- 
tition for  rehearing  was  overruled.  04  C. 
C.  A.  as,  1S8  Fed.  017. 

On  the  receipt  of  the  mandate  the  trial 
court  allowed  the  plaintiS  to  file  an  amend- 
ed {>etition,  wherein,  in  addition  to  repeat- 
ing tbe  contentious  urged  in  tbe  original 
petition,  it  was  alleged  that  tbe  "clear 
value"  of  the  life  estate  in  question  had  beeo 
fixed  and  determined  by  a  metbod  so  arbi' 
trary  as  to  amount  to  a  deprivation  of  prop- 
erty without  due  process  of  law.  A  demur-^ 
rar  to  this  amended  petition  was  snBtain«d,g 
and,  the  plsjntifl*electing  not  tv  plead  fur-* 
ther,  judgment  was  flnt«red  in  favor  of  tbe 
defendants. 

The  ease  was  then  brought  directly  to 
this  court  upon  the  theory  that  a  consti- 
tutional question  was  involved.  The  auign- 
ments  of  error  invoked  a  re-examination  of 
all  the  issues,  including  those  which  had 
been  adversely  passed  on  by  the  circuit 
court  of  appeals.  On  theae  assignment*  the 
case  was  argued  at  bar  and  taken  under 
advisement  on  a  record  which  contained 
only  the  proceedings  had  in  the  trial  court 
sulMequent  to  the  filing  of  the  mandate  of 
the  circuit  court  of  appeals.  While  in  that 
situation  the  published  report  of  the  opin- 
ion of  the  circuit  court  of  appeals  came  un- 
der our  observation.  Mindful  of  the  proper 
consideration  due  to  the  circuit  court  ol 
appeals,  and  of  our  duty  at  all  times  to 
be  scrupulous  to  keep  within  our  jurisdic- 
tion, for  tbe  purpose  of  enabling  us  to  apply 
the  doctrine  announced  in  the  case  of  Aspen 
Min.  k  Smelting  Co.  t.  Billings,  IfiO  U.  S. 
31,  37  L.  ed.  080,  14  Sup.  Ct.  Rep.  4,  in 
which  case,  as  in  this,  the  record  did  not 
disclose  that  the  cause  had  been  passed  upon 
by  the  circuit  court  of  appeals,  although 
there  were  on  the  flies  of  this  court  certi- 
orari proceedings  so  showing,  to  which  re- 
sort was  had,  we  directed  that  the  court  be- 
low supply  the  deficiency,  if  any  there  was, 
it  tbe  record,  by  certifying  all  the  prooasdr 
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inge  had  in  the  etue.  At  ooce,  b;  stipula- 
tion  ot  counsel,  au  additional  transcript  vas 
Hied,  stating  the  proceedings  on  the  flrat 
trial,  the  taking  of  the  appeal  to  the  cir- 
cuit court  of  appeals,  and  the  action  of 
that  court,  and  in  the  light  thus  afforded 
we  come  first  to  consider  our  juriediction 
over  the  controveray. 

There  can  he  no  doubt  that  on  the  Tecord 
upon  which  the  circuit  court  of  appeals 
acted,  the  judgment  of  that  court,  if  it  had 
been  final  in  form,  would  have  been  beyond 
our  competencj  to  review,  SpreckelB  Sugar 
Bet.  Co.  Y.  McCIain,  192  U.  8.  397,  48  L. 
ed.  49S,  24  Sup.  Ct.  Bep.  376.  There  can 
n  equally  be  no  doubt  that  if  we  have  power 
■  to  pass  upon  the  caae  on  thla  reeord,*aur 
jurisdiction  embraces  not  oidj  tb«  ri^t  to 
decide  the  alleged  constitutional  question 
raised  after  the  mandate  of  the  circuit 
court  of  appeals  had  been  fllad  In  the  trial 
court,  but  alao  all  other  queationa  arising 
the  record,  including  those  passed  upon  by 
the  circuit  court  ot  appeals.  Indeed,  it  is 
unnecesiarj  to  cite  the  many  authorities 
sustaining  tbig  view,  ainM  the  iniiitence  of 
the  plaintiff  in  error  ii  that  every  question 
ia  open,  and  in  effect  the  argument  seeks 
■  review  and  rererMl  of  the  rulings  previ- 
ously made  by  the  circuit  court  of  appeals. 
But  by  the  diBtribution  of  power  made  l^ 
the  act  of  1991  [2S  Btat.  at  L.  620,  chap. 
617,  U.  8.  Comp.  Btat.  IBOl,  p.  4SS]  and 
embodied  in  the  Judicial  Code  [30  Stat,  at 
L.  1087,  chap.  231,  U.  8.  Comp.  SUt.  Supp. 
1911,  p.  128],  no  jurisdiction  is  eonterred 
upon  this  court  to  review  a  judgment  or 
decree  of  the  circuit  court  ot  appeals  other- 
wise than  by  proceedings  addressed  directly 
to  that  court  in  a  cause  which  ia  auscepti- 
ble  ot  being  reviewed.  Under  the«e  condi- 
tions the  absence  at  jurisdiction  to  exeroiae 
the  authority  which  we  ore  now  asked  to 
exert  would  seem  to  be  dear  unless  the  prin- 
ciple be  reeognized  that  we  have  a^  right 
to  do  by  indirection  that  which  the  statute 
gives  us  power  only  to  do  by  direct  action. 
It  is,  however,  said  tlie  atatute  gives  the 
right  to  come  directly  to  this  court  where  ■ 
constitutional  question  is  involved,  and  as 
such  question  was  raised  below,  albeit  after 
the  cause  was  pending  in  the  trial  court  for 
the  purpose  of  giving  effect  to  the  mandate 
of  the  circuit  court  of  appeals,  the  right 
to  direct  review  exists  and  cannot  be  denied 
without  refusing  to  accord  the  relief  plainly 
afforded  bj  the  statute.  At  best  this  propo- 
sition but  involves  the  assertion  that  by 
virtue  of  the  power  conferred  to  take  a  di- 
rect appeal  from  one  court,  authority  is 
given  to  indirectly  review  the  decision  of 
another  and  higher  court,  although  the  stat- 
ute TMtricts  the  right  to  review  lUeh  de- 
etolon  to  a  direct  prooeedii^.     Bnt  nwrt' 


to  original  reasoning  to  eetablish  the  ub- 
Boundneia  of  the  proposition  relied  on  ls_ 
Bcarcely  necessary,  as  that  result  will  1*9 
made  plainly  manifeet  by  applying  *prin- * 
ciples  established  in  the  following  cases :  As- 
pen Min.  h  Smelting  Co.  v.  Billings,  ISO  U. 
S.  31,  37,  37  L.  ed.  080,  S88,  14  Sup.  Ct. 
Bep.  4;  Brown  v.  Alton  Water  Co.  222  U. 
S.  326,  66  L.  ed.  221,  32  Sup.  Ct.  Rep.  156, 
and  Metropolitan  Water  Co.  v.  Kaw  Valley 
Drainage  Dist.  223  U.  S.  619,  66  L.  ad.  6SS, 
32  Sup.  Ct  Bep.  240.  Nor,  as  in  effect 
held  in  the  Metropolitan  Case,  can  the  case 
of  Globe  Nen-spaper  Co.  v.  Walker,  210  U. 
S.  350,  S2  L.  ed.  1096,  28  Sup.  Ct.  Bep. 
720,  be  considered  as  announcing  a  doctrine 
in  conflict  with  the  rulings  in  the  Aspea 
and  Alton  Caaes.  .^d  aaide  from  a  dis- 
tioction  suggested  in  the  Metropolitan  Case 
between  the  Aspen  and  Alton  Coses  and  the 
Globe  Cose,  it  must  follow  that  if  the  rul- 
ing in  the  Globe  case  was  in  anywise  in 
conflict  with  the  doctrine  announced  and  ap- 
proved in  the  Metropolitan  Case,  to  the  ex- 
tent of  Buoh  oonfliot  it  was  neceaaarily  ^uaU> 
fled  by  that  decision. 

It  is  insisted,  however,  that  In  both  the 
Aspen  and  the  Alton  Cases,  the  question* 
which  it  was  sought  to  review  by  direct  ap- 
peal after  the  decision  of  the  circuit  court  ot 
appeals  had  been,  either  expressly  or  by 
neeesaary  implication,  passed  upon  by  that 
court  sod  therefore  were  expressly  fore- 
closed, while  here  such  is  not  the  case, 
since  the  constitutional  question  was  not  tu 
the  case  when  it  went  to  the  circuit  court  ot 
appeals,  but  only  made  its  appearance  by 
an  amendment  to  the  pleadings  after  the  de- 
cision of  that  court.  Granting  the  premise 
upon  which  the  argument  rests,  the  dedue- 
tion  is  unfounded.  The  ruling  in  both  tiie 
Aspen  and  Alton  Cases  rested  upon  plain 
ground  of  the  duty  of  this  court  not  to  exert 
a  power  not  conferred,  of  the  imposoibility 
of  proceeding  upon  the  theory  that  error 
could  be  said  to  have  been  committed  by  the 
trial  court  because  it  had  applied  the  de- 
cision of  the  circuit  court  ot  appeals,  or  of 
maintaining  the  right  to  the  direct  appe±t 
which  was  relied  upon  in  those  cases  cod- 
sistently  with  the  power  of  the  circuit  court 
ot  appeals  not  only  to  decide  questions 
within  its  jurisdiction,  but,  moreover,  to  de- 
termine whether,  when  in  a  particular  oose 
it  had  decided  such  questions  and  remanded  M 
the  case*in  which  they  had  been  decided  to* 
a  trial  court  for  further  proceedings,  that 
court  had  in  such  further  proceedings  givan 
due  effect  to  its  decision.  Indeed,  theae  con- 
siderations were  expounded  in  the  Metro- 
politan Case,  and  It  was  there  pointed  out 
that  the  attanpt  to  make  a  distinction  up- 
on the  mere  form  of  the  mandate  was  with- 
out merit  <p.  B£B}.    Looked  at  artum^Ot 
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bowerer,  u  s  matter  of  flrat  ImpreHlon,  the 
•ouTCe  of  the  error  which  the  propoaition 
here  relied  upon  IhtoItcs  is  not  diffieult  to 
perceive.  It  consist!  in  pursuing  «  mis- 
tftken  avenue  of  &pprosch  to  thii  court;'tbBit 
ii,  of  coming  directly  from  a  trial  court  in 
A  cue  where,  by  reason  of  the  cause  hav- 
ing been  previously  decided  by  the  circuit 
court  of  appeals,  the  way  U>  that  court 
•hould  have  been  purvusd  even  if  it  wu  pro- 
poaed  to  Ditimitcly  bring  the  case  here.  The 
error  comee  from  attempting,  after  the  case 
has  been  taken  to  the  elrcuit  court  of  ap- 
peals and  been  there  deeided,  to  resort  to 
proceedings  for  review  which,  under  the 
statute,  are  applicable  only  in  case  no  suoh 
action  by  the  circuit  court  of  appeals  had 
been  taken.  A  consideration  of  the  con- 
fusion wbieh  tneritably  would  result  It  the 
doctrine  of  the  Metropolitan,  Alton  and  As- 
pen Cases  were  not  applied,  of  the  neoes- 
sity  which  would  arise  for  denying  powers 
conferred  upon  the  circuit  court  of  appeals 
by  the  statute  and  of  calling  into  play  a 
power  of  review  by  this  court  not  given, 
elearly  demonstrates  the  error  of  the  right 
to  direct  appeal  here  Insisted  upon.  And 
the  correctness  of  the  rule  announced  in  the 
Aspen  Case,  and  which  was  reiterated  In  the 
Alton  and  Metropolitan  Cases,  which  we 
again  now  apply,  la  shown  by  the  complete 
accordance  between  all  of  the  provisions  of 
the  statute  which  wit]  be  brought  about  by 
Its  applioatioti. 
Dismissed  for  want  of   jurisdiction. 

>  part  in  the 


ABNULFO  CHAVEZ,  alia*  Amnto  Chavez. 
NnmALiTT  Laws  (|  3*)— Exportino  ob 

ShIPPIKS    COKTSABAlfD    QOODS. 

1.  The  act  of  sending  from  the  United 
States  to  the  foreign  and  prohibited  country, 
without  reference  to  the  completion  of  such 
act  t^  the  landing  or  delivery  of  the  prohib- 
ited merchandise  at  its  deetlnation,  must  be 
deemed  to  be  condemned  by  the  joint  resolu- 
tion of  March  14,  1912  (37Stat.  atU  630},  I 
1,  making  it  unlawful  to  export  any  arms 
or  munitions  of  war  from  any  place  in  the 
United  States  to  an  American  country 
brought  within  the  terms  of  tbe  resolution 
by  the  proclamation  of  the  President  that 
he  finds  eonditionB  of  domestic  violence  to 
exist  Uiere  which  are  promoted  bj  the  use 
of  tumi  or  munitions  of  war  procured  from 
the  United  States,— especially  since  |  8  of 
the  resolution,  making  the  prohibitions  of 
the  let  section  operative  by  punishing  vio- 
lations of  its  provisions,  does  not  purport 
to  pnntob  tha  act  of  eaporting,  but  in  ~ 

■Por  other  ••■••  ■••  same  topis  t  i  Hoiai 


of  material  hereby  declared  unlawfoL* 

tied.    Kota.— ror   ottier   cans.   ■••   Kratralltr 
Laws.  Cant.  Di(.  H  t-Si    Deo.  Dig.  i  tl 
NUtTRAUn    LAWB    (I    8*)— EXPOBTIRO    OB. 
SBIPPinO    COHTRABAMD    GOODS. 

2.  Eoort  to  personal  carriage  as  a  mean* 
of  moving  tbe  prohibited  articles  from  the- 
United  Satea  to  the  foreign  and  prohib- 
ited country  will  not  render  inapplicable- 
tbe  prohibitions  of  tbe  joint  resolution  of 
Maroh  14,  1B12,  S9  1.  2,  against  the  ship- 
ment of  arms  and  munitions  of  war  from 
any  point  in  the  United  States  to  an  Ameri- 
can country  brought  within  tbe  terms  of 
tbe  resolution  by  the  proclamation  of  th* 
President  that  he  finds  conditions  of  domes- 
tic violence  to  exist  thsre  which  are  pro- 
moted by  the  use  of  arms  or  munitions  of 
war  procured  from  the  United  States. 

[Bd.  Note.— Por  athor  cum,'  m  Nmtralltr 
lAWB,  Cent  DK.  H  tS;    Dee.  Dlf.  I  !•] 

[No.  863.] 


IN  ERROR  to  the  District  Court  of  tb* 
United  States  for  the  WesUm  District 
of  Texas  to  review  a  judgment  quaahiog  an 
indictment  efaarglng  the  shipment  of  arm» 
and  munitions  of  war  from  the  United 
States  to  Mexico,    Reversed. 

See  same  case  below,  190  Fed.  S18. 

The  facts  are  stat«d  in  the  opinion. 

Assistant  Attorney  Oeneral  Adklns  antl 
Mr.  Karl  W.  Kirehwey  for  plaintiff  in  error. 

No  appearance  for  defendant  tn  error.      i. 

*Mr.  Chief  Justice  Whlto  delivered  the* 
opinion  of  the  court: 

By  virtue  of  the  act  of  March  2,  1907 
[34  Stat,  at  L.  1246,  chap,  2564]  this  di- 
rect writ  of  error  is  prosecuted  for  the 
purpoae  of  reversing  the  judgment  below 
because  of  an  alleged  erroneous  construc- 
tion given  by  the  court  to  the  joint  reso- 
lution of  March  14,  1912  (37  Stat  at  L. 
630),  in  consequence  of  which  the  indict- 
ment In  this  case  was  quashed  because  sUt- 
ing  no  defense  against  the  provisions  of 
the  joint  resolution.  g 

*  The  charging  part  of  the  indictment  is . 
as  follows: 

"That  heretofore,  to  wit:  on  the  3d  day 
of  May,  4..  a.  1S12,  in  tbe  city  and  coun^ 
of  El  Paso,  in  the  state  of  Texas,  in  the 
western  district  of  Teiaa,  and  within  tho 
jurisdiction  of  this  court,  one  Arnulfo  Cha- 
ves, alias  Amuto  Cbavei,  lote  of  said  dis- 
trict, did  unlawfully,  knowingly,  wilfully, 
and  with  intent  to  export  the  munitions  of 
war  hereinafter  described  from  the  said  dty 
of  El  Paao  to  Ciudad  Juarez  in  Meiieo. 
make  a  oertain  sbipmsot  of  munitims  of 
war,  to  Witt   two  thousand   (2,000)    Win- 

itc  *  Am.  Diss,  1W7  to  date,  A  Rsp'r  Udeia 
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«heBtcr  cartridges  of  th«  wliber  30-30,  that 
il  to  «k7,  did  malce  a  •hipment  of  laid  mn- 
nltionB  ot  war  from  aaid  city  of  El  Faao  and 
vith  said  nudad  Juarez  in  Mexico  aa  th« 
destination  of  eaid  cbipment,  b;  tranaport- 
ing  the  same  on  hi*  person  from  a  point  the 
exact  location  of  which  ia  to  your  p'and 
jury  unknown  and  hence  not  here  given, 
near  the  intersection  of  North  Et  Paeo  and 
San  Francisco  streets  in  aaid  city  of 
Paso  to  a  point,  the  exact  location  of  which 
ts  to  j-our  grand  jury  unknown,  and  hence 
not  here  given,  but  which  is  near  the  inter- 
section of  Soutl)  Stanton  and  Fifth  streets 
in  the  said  city  of  El  Paeo." 

The  joint  resolution  is  as  follows: 

"Section  I.  That  whenever  the  President 
■hall  And  that  in  any  American  country 
conditions  of  domestic  violence  aiist  which 
are  promoted  by  the  use  of  arms  or  n 
tions  of  war  procured  from  the  United 
States,  and  shall  make  proclamation  there- 
of, it  shall  be  unlawful  to  export,  except 
under  such  limitations  and  Axceptiona  as 
the  President  shall  prescribe,  any  arms  or 
munitions  of  war  from'  anj  place  in  the 
United  States  to  luoh  country  until  other- 
Wise  ordered  by  the  President  or  by  Con- 
gress. 

"Sec.  2.  That  any  shipment  of  material 
hereby  declared  unlawful  after  such  a  proc- 
lamation shall  be  punishable  by  Qne  not 
exceeding  ten  thousand  dollars,  or  by  im- 
prisonmeut  not  exceeding  two  jean,  or 
g  both." 

•  'The  proclamation  ot  the  President  apply- 
ing without  exception  or  limitation  the  pro- 
visiona  of  the  resolution  to  Mexico  wu  is- 
sued April  12,  1912.  Proclamatione  1912, 
p.  S7. 

Considering  it  to  be  indisputable  that  t^ro 
acts  are  essential  to  constitute  export  in 
the  legal  sense,  a  shipment  from  this 
country  to  a  foreign  country,  and  the  land- 
ing of  the  goods  in  such  foreign  country, 
the  court  below  held  that  no  transgression 
of  the  prohibition  of  the  1st  section,  making 
It  unlawful  to  export,  could  arise  from  the 
facta  charged,  because  they  allied — gi*ing 
them  the  most  favorable  view  to  the  gov- 
ernment— but  a  shipment  from  this  country 
to  Mexico,  unconsummated  by  delivery  in 
the  foreign  country.  Coming  to  consider  the 
2d  section,  it  was  held  that  tbe  act  punished 
by  that  section  was  the  exportation  pro- 
hibited by  the  Ist  section,  and  hence  the 
charge  of  shipment  without  an  averment  of 
lauding  in  tiie  foreign  country  stated  no 
otfense  punishable  by  the  2d  seetion.  The 
court  said: 

"Tbe  all^ations  of  the  Indictment,  as  un- 
dantood  by  tl"  court,  charge  in  efleot  that 
the  defendant  attempted  to  export  muni- 
tions of   war, — nothing   more;    and   aa   the 


joint  resolution  ia  directad  against  actual 
exportation,  and  not  merely  the  attempt  ta 
export,  the  acts  charged  against  tbe  defend- 
ant are  not  embraced  within  the  prohibi- 
tion. ■  The  word  'shipment,*  employed  in 
connection  with  the  words  "material  here- 
by declared  unlawful,'  can  only  refer,  in 
the  judgment  ot  the  court,  to  roatfrial  ship- 
ped, exported,  to  the  country  where  the 
disturbance  exists;  since  it  ia  only  such 
material  that  i*  declared  to  be  unlawful  by 
the  1st  section  «t  the  resolution,  defining 
the  offense."    [199  Fed.  621.] 

In  common  speech  the  shipment  of  goods 
from  this  to  a  foreign  country  without  re- 
gard to  their  landing  in  such  country  is 
often  spoken  of  as  an  export.  It  is  trus 
also  that,  for  the  purposes  of  the  provisionaa 
of  S  9,  article  1,  of  the  Constitution,  pro-§ 
hibiting  tbe  laying  by  Congreaa  of*a  tax  or* 
duty  "on  articles  exported  from  any  state," 
and  I  10,  article  1,  forbidding  any  Btat«^ 
without  the  consent  of  Congress,  to  "lay 
any  imposts  or  duties  on  imports  or  ex- 
ports," a  shipment  is  considered  as  the  ini- 
tiation of  export  so  as  to  bring  the  goods 
shipped  within  the  protection  ot  the  con- 
sUtutlonal  safeguards.  Almy  j.  California, 
24  How.  leg,  16  L.  ed.  M4]  Fairbank  t. 
United  States,  181  U.  S.  263,  4G  L.  ed. 
862,  21  Sup.  Ct.  Bep.  648,  16  Am.  Crim.  Rep. 
13S.  Despite,  however,  tbe  signiflcanee  giv- 
en to  the  words  "to  export"  In  these  eases. 
It  is  nevertheless  certain,  as  statsd  by  the 
court  below,  that  by  a  praotically  unani- 
mous concensus  of  opinion,  accurately  speak- 
ing, exportation  in  the  eomplet*  snse  con- 
sists of  two  essential  ingredients, — the  send- 
ing of  merchandise  from  this  to  a  foreign 
country,  and  its  landing  in  such  country. 
But  the  question  which  we  are  called  upon 
to  solve,  that  is,  the  meaning  ot  the  words 
"to  export,"  as  used  in  the  joint  resolution, 
may  not  be  disposed  of  by  any  mere  ab- 
stract consideration  of  the  meaning  of  ths 
words,  but  their  signification  must  tie  de- 
termined with  reference  to  the  text  of  the 
resolution  itself. 

Putting  out  of  view  tbs  parenthetical 
clause  in  the  text  of  the  resolution  con- 
ceming  the  proclamation  of  the  President, 
it  reads  as  follows:  "It  shall  be  unlawful 
to  export  any  arms  or  munitions  of  war 
from  any  place  in  the  United  States  to 
such  country;"  that  is,  the  country  brought 
within  the  terms  of  the  resolution  by  a  proo- 
lamation  of  the  President.  Conceding  for 
argument's  sake  that  U  the  words  "to  ex- 
port" Stood  alone  In  ths  text,  that  is,  wars 
not  accompanied  by  explanatory  or  deflniog 
words,   they  would   have  to  be  interpreted 

th  reference  to  the  meaning  of  export  U 
the  complete  sense,  that  is,  as  including 
landing  in   ths  foreign   aouatry,   snoh  eni> 
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ceBBion  is  not  here  controlling  or  peniia- 
■iv&  We  taj  tbie  beeuuae,  u  we  hftfc  seen, 
the  Tord*  "to  e.iport"  »re  expresBlj  quaJi- 
fied  bf  a  eUiue  which  tervee,  in  a  Bense,  to 
n  d«Qne  tbeir  meaning,  and,  at  all  eveDta,  to 
F  make  clear  the  nature  and'abaracter  of  the 
acta  intended  to  be  embraced  by  the  prohi- 
bition againat  exporting.  In  other  worda, 
tha  reaolution  doee  not  aay  it  ahail  be  un- 
Uwful  to  export,  but  it  adds,  "anj  arma  or 
munitiona  of  war  from  any  place  in  tha 
United  States  to  such  foreign  country."  In 
riew  of  the  accepted  eigsificance  of  the 
words  "to  aiport"  when  used  in  their  com- 
plete sense,  and  of  the  faet  that  in  the 
preceding  sentences  of  the  resolution  the 
causes  leading  to  its  adoption  are  expressly 
stated  to  be  the  violence  and  confusion 
sometimes  promoted  in  foreign  countries  "by 
the  use  of  arma  or  munitions  of  wax  pro- 
cured from  the  United  States,"  the  inser- 
tion of  words  of  definition,  and  the  omis- 
sion from  such  words  of  all  reference  to 
landing  of  the  prohibited  merchandise, 
would  seem  to  make  it  clear  that  the  prohi- 
bition of  the  resolution  nsa  directed  against 
the  act  of  sending  from  this  to  the  foreign 
and  prohibited  country,  without  reference  to 
the  completion  of  each  act  by  the  landing  or 
deliver}'  of  the  prohibited  merchandise  at  its 
destination;  in  other  worda,  that  the  object 
was  to  forbid  the  act  of  shipment  from  the 
United  States  of  the  prohibited  munitions  of 
war  to  a  foreign  country,  without  reference 
to  the  fulfilment  of  the  complete  act  of  ex- 
port by  the  landing  of  the  contraband  goods. 
If  there  be  room  for  hesitancy,  that  is  to 
■ay,  ambiguity,  as  to  the  correctness  of  this 
eonstruetion  of  tha  1st  section,  we  t^ink 
there  can  be  no  ground  for  such  doubt  if 
the  context  of  the  resolution  be  considered ; 
that  is,  If  the  2d  section  be  taken  into  Tiew 
aa  Illustrating  and  making  clear  the  text  of 
the  1st  Bcction.  There  oan  be  no  doubt  that 
the  object  of  the  2d  section  was  to  maks 
the  prohibition  of  the  1st  section  operative 
by  punishing  *ioIationa  of  ita  provisions. 
Now,  the  2d  section  does  not  purport  to 
pnnish  the  act  of  exporting,  but  in  express 
terms  it  only  punishes  "any  shipment,"  thus 
affixing  the  construction  which  we  have  giv- 
en to  the  Ist  section  and  causing  it  in 
3  reason  to  be  impossible  to  say  that  the  Ist 
■  section  simply  prohibits  export  in  the  com- 
pleted sense.  And  this  construction  of  the 
2d  section  becomes  Irresistible  when  it  is 
obaerred  that  for  the  purpose  of  prevent- 
ing misconception  the  words  "any  shipment" 
are  explained  and  tlirir  meaning  made  more 
emphatic  by  the  declaration  that  they  con- 
■titute  the  act  "hereby  made  unlawful;" 
thna  again  in  express  terms  affixing  a  slgnifl- 
aanca  to  the  Ist  section  and  confirming  the 
■Manioc  which  we  han  giTcn  it. 


And  if  the  l^Islatin  intent  auIfMtad 
on  the  face  of  the  joint  resolution  and  de- 
rived from  a  consideration  of  tbe  evil 
against  which  it  waa  obviously  intended  to 
provide  be  taken  into  view,  it  is  not  dif- 
ficult to  perceive  the  reakons  which  led  to 
the  prohibition  against  and  punishment  of 
shipment  instead  of  export  in  the  complete 
eenae.  As  we  have  previously  observed,  the 
terms  of  the  resolution  show  that  it  was  the 
means  afforded  for  the  promotion  of  turmoil 
and  viotenoe  in  certain  foreign  conntriea  hj 
the  use  of  arms  and  munitiona  of  war  de- 
rived from  the  United  States  which  gave 
risa  to  the  passage  of  tbe  resolution.  But 
to  hare  merely  prohibited  and  punished  tht 
export,  in  the  complete  sense,  of  aims  and 
munitions,  would  not  have  served  to  prevent 
the  continued  future  delivery  of  such  arms, 
etc.,  except  aa  the  anticipation  ol  pnnlih- 
ment  might  serve  as  a  deterrent.  On  tbe 
other  hand,  as  shipments  from  the  United 
States  were  the  source  of  the  evil,  a  prohibi- 
tion against  meh  shipments  and  punish- 
ments for  making  them  not  only  exerted  all 
tbe  deterrent  influence  whieh  could  poaaiblj 
have  arisen  from  punishing  export,  but  be- 
aidea  would  reach  the  acta  done  in  the  Uni- 
ted States  which  were  the  generative  aouree 
□1  the  trouble,  and  hence  afford  the  means  ol 
putting  an  effective  stop  to  the  evil  which  tt 
waa  the  purpose  to  suppress.  Although  no 
question  ii  raised  on  the  subject,  aa  in  eon- 
sequence  of  tiie  construction  we  affix  to  the 
joint  rcHolntion  we  shall  reverse  and  r»'^ 
nund,  we  deem  It  well  to  say  that  merely^ 
because*  resort  waa  had  to  peraonal  carriage  ■ 
as  a  means  of  moving  the  prohibited  arti- 
cles from  this  to  a  foreign  country  would 
not  render  inapplicable  the  prohibition 
against  any  shipment. 

Judgment  reversed. 


IN  EBROR  to  the  District  Court  of  the 
United  States  (or  the  Western  DUtrict 
of  Texas  to  review  a  Judgment  qnaahing 
an  indictment  charging  the  shlinnent  of 
arms  and  munitions  of  war  from  tbe  United 
States  to  Mexico.    Reversed. 

See  same  case  below,  199  Fed.  818. 
The  facta  are  stated  in  tbe  opinion. 


,dn,Google 


SI  SUPSEUX  OOUBI  KBPOBIXB. 


Oct.  Taitt 


AMiitaat  Attorn^  Ocaanl  Adkln*  uid 
llr.  Ku-1  W.  Kirehwej  for  pUlntiff  in  arror. 
No  appeartuaoe  for  defen<Uitt  ia  arror. 

f    'Mr.    Chief   JuaUca    WUU   deUvfeTBd   th* 
opinion  ol  tba  oourt: 

The  delendAnt  in  error  wft*  indicted  upon 
the  charge  that  within  the  juriadiction  ol 
the  court  he  "did  unlawfully,  knoninglj, 
wilfutlj,  and  with  Intent  to  export  Uia  mn- 
nitione  ol  war  hereinafter  deacrlbed  from 
the  Mid  eity  of  SI  Paao  to  Ciudad  Juarez, 
in  Mexico,  main  a  certain  shipment  of  oei- 
taln  munitiona  «f  war,  to  wit :  three  thou- 
■and  (3,000)  Wineheater  rifle  cartridgea  of 
tb«  ealibw  U;  that  ia  to  aaj,  did  make  • 


■hipmant  of  aald  monitions  of  war  from  (aid 
itf  of  Bl  Paao,  and  with  said  Ciudad  Juar- 
I,    in   Sfoxioo,   as  the   deatination    of   said 
shipment,   bj   transporting   the   same   in   a^ 
wagon  from  a  point,"  etc.  g 

*  A  demurrer  to  the  indictment  was  heard,* 
along  with  the  demurrer  to  the  indictment 
in  the  case  against  Chafes,  which  we  have 
Jnat  decided.  [228  U.  S.  &2S.  67  L.  ed.  — , 
8S  Sup.  Ct  Rep.  ses.]  The  demurrer  was  aue- 
taiued  and  the  indictment  quaahed  upon  th« 
opinion  rendered  in  the  Chavei  Case.  Th» 
ruling  whioh  we  have  just  made  in  that 
ease  is  therefore  applieabls  to  tUi,  and  1^ 
oessitates  a  reversaL 
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HIS.  LEWIS  PUBLISHma  CO.  y.  WYUAH.  «W 

<m  D.  S.  OIL) 
LEWIS  PUBLISHINO  C03fPANY,  Appt,  (     Ucun.   Shepu«   BaroUj.   Thomu   T. 
■  Fauntleroy,  »ud  P.  H.  CsUen  for  ^tpelUnt. 


FRANK  WYUAK  ftnd  JuiM  L.  BUm. 

Apfiai.  and  Euor  (i  S43*)  —  Scops  of 

RtviKW— Hoot  QuEsnox, 

L  Tlw  contention  Chat  an  official  order 
b  th«  form  of  the  denial  of  an  application 
lor  admiBBioD  to  BCCond-clasB  mail  privl- 
Icgea  waa  in  effect  the  luspension  or  annul- 
nant  of  an  existing  privilege,  which  covid 
■ot  be  done  witbout  a  hearing,  became  a 
moot  question  in  a  suit  initttutad  prima- 
rily to  enjoin  local  poatolSca  otliciali  from 
interleiing  with  complainant'*  full  uae  and 
enjojTOent  of  auch  privilege,  aa  did  also  the 
dispute  over  Uie  actual  extent  of  tlie  bona 
fide  eirculation  of  com  plain  ant's  publica- 
tion, wbere,  pending  Buit,  a  new  applica- 
tion for  entry  as  aeeond-claBs  matter  waa 
madi  and  granted,  and  the  complaiuant 
«rer  ainoe  has  eujojed  the  privilege. 

ISO.  N(it&— For  otbar  cuw,  •«*  AppMl  and 
Zrror,  Cent  Jiit.  H  a»Z-33U:    0«c  Dir  |  S43.*] 

iBJuncnon  (|  19B*)— Dbkial  of  Eqoit*- 

BLC  Rxusr— LxaaL  Rkukf. 

2.  Jurisdiction  of  a  suit  instituted  pri- 
narilT  to  enjoin  oAicial   interference   with 


«ation  for  tecoDd-cIass  rates  has  been  made 
-and  granted  pendente  lite,  leaving  the  i 
flainant  in  no  position  to  ask  lor  an 
junetien,  in  order  to  determine  what,  it 
any,  reUef  should  be  accorded  respecting 
ihe  Injunction  bond,  where  there  U  noth- 
ing to  show  that  complainant  is  in  any  dan- 
ger from  an  action  to  enforce  the  bond,  nor 
la  order  to  secure  an  accounting  letpecting 
payments  of  allied  szeeai  pa«tag«  for  the 
most  part  made  prior  to  suit,  the  prayer  lor 
relief  in  this  reapeet  being  manifettly  in- 
«idental  to  the  main  prayer  for  an  injunc- 
tion, nor  in  order  to  revise  departmental 
rulings,  when  Kranting  the  new  application, 
as  to  the  numoer  of  Mgitimate  lubeeribera, 
and  the  right  to  send  copies  to  thoM  whoae 
-snb>>f:riptions  had  expired. 

[Bd.    Note.— For    othar    «••«.    see   lUnnctlon, 
•Cent.   Dig.  t  415:    Dae.   Dig.  I  19S,*1 


[No.  I7B.] 


APPEAL  from  the  United  SUtea  Cinniit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  sfBrmed  a 
decree  of  the  Ctrcnit  Court  for  the  Eastern 
Division  of  the  Eastern  Judicial  District 
•f  Miesouri,  dismissing  the  bill  in  a  luit 
■to  enjoin  official  Interference  with  an  al- 
leged existing  Kcond-clasa  mail  privilege. 
Affirmed. 

See  same  case  below,  104  C.  C.  A.  453, 
IB!  Fed.  13. 

The  facta  are  stated  in  the  opinion. 
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Solicitor  Q«n«ral  Bnllitt  for  appelleaa. 

*Mr.  Justiee  Pitn«y  delivered  the  opinion* 
of  the  court: 

This  action  waa  eonunenced  by  the  ap- 
pellant in  tha  month  of  March,  1B07,  in  a 
state  court  in  Missouri,  and  waa  removed, 
the  applioation  of  the  defendants,  now  re- 
spondents, Into  the  circuit  court  of  tha  Unit- 
ed States.  Hie  plaintiff's  petition  averred 
that  It  was  and  for  more  than  three  years 
last  past  had  been  a  corporation  organized 
under  the  laws  of  Bouth  Dakota,  and  doing 
husinesB  in  the  state  ot  Hiisourl,  operating 
a  publishing  plant  at  Winner  Station,  a 
substation  of  the  SL  Louia  postoISoe;  tiiat 
tha  defendants  were  respectively  posbnaater 
and  assistant  postmaster  of  St.  Louia ; 
that  one  of  the  publioations  Issued,  printed, 
and  circulated  by  the  plaintiff  was  called 
tha  "Woman's  Magazine,"  a  monthly  pub- 
lication issued  periodically  to  hundreds  of 
thousands  ot  subscribers,  and  admitted 
many  years  before  by  the  Postoffice  Depart- 
ment aa  aeeond-claas  mail  matter  at  the  SL 
Louis  postoffice;  that  differences  had  arisai 
between  the  plaintiff  and  the  defendants  and 
the  Poati^ce  Department  respecting  the 
right  ot  the  plaintiff  to  transmit  the 
Woman's  Magazine  through  the  mails  at 
the  pound  rata;  that  defendants  wot* 
threatening  to  deprive  the  plaintiff  ot  its 
right  to  use  and  enjt^  the  second-class 
mail  privilege  without  a  bearing  upon  tbo 
question  whether  it  should  be  annulkd  or 
suspended;  that  ita  Intimate  list  of  sub- 
scribers exceeded  in  number  340,000,  amt 
plaintiff  was  entitled  to  mail  under  tha 
•econd-class  privilege  approximately  twloa 
that  number ;  and  that  such  threatened  aus- 
pension  would  work  irreparable  damage  and 
loss  to  the  plaintiff;  wherefore  plaintiff 
prayed  for  an  injunction  to  restrain  the 
defendants  from  detaining  any  copies  ot  the 
magazine  in  tranemission  through  the  mail 
(within  the  number  of  1,600,000  copies), 
that  tiie  eourt  would  ascertain  and  adjudge 
by  its  decree  the  amount  of  the  legitimate 
subscription  list  of  the  magazine  as  oIh 
March  1,  1S07,  and'for  prior  months  since* 
September,  IQOG,  to  the  end  that  the  con- 
troversy raised  by  the  defendants  might  be 
terminated,  "and  that  said  defendants,  aa 
postmaster  and  assistant,  he  perpetually 
enjoined  from  interfering  with  the  full  use 
and  enjoyment  of  said  second-class  privil^e 
by  plaintiff  according  to  the  finding  and 
decree  ot  this  court,  ascertaining  the  prop- 
er and  just  extent  and  limits  thereof,  as 
herein  prayed."  There  waa  also  a  prayer 
for  a  temporary  injunction,  and  for  other 
and  further  relief.    Upon  aubmission  of  tha 
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bill  of  Mmpl&int  ud  -yeiityiag  affidavit  th« 
droult  court  grouted  «,  temporary  restrain- 
ing  order,  and  en  order  to  ahow  caoM  wij 
an  injunction  pendents  life  ihoald  not  be 
allowed.  Upon  the  bearing  ol  thii  order  an 
injunction  was  refused,  oo  tbe  ground  that 
no  permit  had  ever  been  panted  aliowing 
the  Woman'a  Magazine  the  lecond-claiB 
privilege,  except  a  temporary  permit  !■■ 
tued  August  21,  1902,  which  by  its  terma 
WBB  to  continue  "until  the  Fostoffice  De- 
partment shall  determine  whether  it  ii  ad- 
missible aa  Mcond-claaa  matter;"  that  the 
only  determination  of  the  application  was 
that  made  by  the  Postoflice  Department  in 
March,  1907,  refusing  the  privilege;  that 
tbe  law  did  not  require  the  Department  to 
grant  a  hearing  upon  the  question  of  ad- 
mitting the  magazine  to  the  second-class 
privilege,  and  that  there  was  no  provision 
of  law  for  reviewing  the  action  of  the  Post- 
master General  in  tho  matter. 

The  action  proceeded,  and  while  it  was 
pending,  and  on  September  24,  1907,  a  new 
application  was  made  by  the  appellant  to 
the  FoatolTice  Department  tor  the  entry  of 
tbe  Woman's  Magazine  aa  second-class  mat- 
ter, and  this  application  waa  granted  In 
December,  to  take  effect  aa  of  September 
E4th.  Defendants  Sled  a  supplemental  plea 
Betting  up  this  order,  and  that  by  virtue  of 
it  tbe  publication  in  question  was  being  re- 
ceived and  carried  by  tbe  FostofBce  Depart- 
^  ment  at  the  second-class  rate.  The  appel- 
g  lant  replied,  and  the  action  proceeded  to 
*  final'heariog,  resulting  in  the  dismissal  of 
the  hill.  The  complainant  appealed  to  the 
circuit  court  of  appeals,  where  the  decree 
wa*  atQrmed,  a  majority  of  the  court  hold- 
ing that  the  questions  upon  which  the  appel- 
lant'a  right  to  equitable  relief  depended 
had  become  moot  questions,  and  that  its 
claim  for  reimbursement  for  certain  pay- 
ments made  pendente  lite  for  postage  in 
excesB  of  the  amount  calculated  at  the 
second-class  pound  rate  was  the  proper  sub- 
ject-matter of  a  suit  at  law,  leave  to  bring 
which  was  reserved  in  the  decree.  104  C. 
C.  A.  463,  182  Fed.  13. 

It  appears  that  the  "Woman's  Maj^axine'' 
was,  except  for  a  change  of  name,  identical 
with  a  previoua  publication  called  the 
"Winner  Magazine,"  to  which  the  privilege 
of  the  second-claas  rate  was  accorded  by 
the  PostoSce  Department  in  the  year  1800. 
The  application  for  chanjje  of  name  was 
made  in  the  year  1002.  By  Postal  Laws 
and  Regulation!  (1002),  g  443,  in  case  of  a 
change  of  name  of  a  publication  already 
entered  as  second-class  matter,  publishers 
are  required  to  apply  for  re-entry  the  same 
as  if  the  publication  were  a  new  one.  Such 
an  application  was  made  in  the  present 
Mae,  and  a  temporary  permit  was  issned  by 


the  defendant  poetnaflter  at  St  Louis,  and 
confirmed  by  the  Foatoflice  Department,  to 
continue  "pending  consideration  ol  the  ap- 
plication for  its  re-entry  as  eecond-olaaa 
matter  upon  change  of  name  from  The 
Winner.' "  Thie  was  fn  accordance  with 
Postal  lAwa  and  Regulations,  J  441.  Lit- 
tle or  nothing  seems  to  have  been  done  re- 
specting this  application  until  March,  1903, 
when  an  investigation  was  commenced,  a* 
the  reeult  of  which,  on  June  5th,  the  pub- 
lishera  were  required  to  abow  cause  why 
the  authorixation  for  the  admission  of  the 
Woman's  Magazine  to  the  second  class  of 
mail  matter  should  not  be  revised,  upon 
the  grounds,  "Srst,  it  is  primarily  designed 
for  advertising  purposea;  second,  it  is  pri- 
marily designed  to  advertiee  tbe  other  biiai-^ 
neseea  in  which  the  stockholders  and  officers^ 
of  the  publishing  company,  and* especially* 
E.  O.  Lewis,  are  interested;  third,  it  is 
primarily  designed  for  free  circulation,  or 
for  circulation  at  nominal  rates."  Under 
date  of  April  12,  1906,  defendant  Wyman 
notified  the  appellant  that  "from  facts  ob- 
tained, which  in  my  judgment  justify  me  in 
the  conclusion  that  the  legitimate  subscrip- 
tions to  the  Woman's  Magazine  are  not  to 
exceed  639,901,  and  that  you  are  entitled 
to  transmit  through  the  mails  at  the  pound 
rate  not  to  exceed  1,079,802  copies  of  thai 
publication,  including  sample  copies,  you 
are  hereby  notiBed  that  the  transient  see- 
ond-class  postage  at  the  nXm  of  1  cent  for 
eaoh  four  ounces  or  fraction  thereof  moat 
be  prepaid  by  stamps  affixed  mi  all  wpitu 
of  said  publication  in  excess  of  your  legiti- 
mate mailings,  aa  above  indicated,  here- 
after presented  by  your  company."  Th« 
restriction  of  the  second-class  privilege  to 
a  number  of  copies  not  more  than  double  the 
legitimate  list  of  subscribers  was  based 
upon  %i  436  and  456  of  the  Postal  Lawa 
and  Regulations.  This  notice  served  to  re- 
new the  controversy  Ijetween  the  appellant 
and  the  Poatoffice  Department, — a  contro- 
versy that  continued  until  Marc^  4,  1007, 
when  the  Foetmaster  General  made  an  or- 
der that  In  eSect  limited  the  second-claa> 
privilege  of  the  Woman's  Magazine  to  539,- 
901  copies  for  legitimate  subscribers,  and  a 
like  nnmber  in  addition  for  sample  copisB, 
sustained  the  action  of  tbe  posbnaster  at 
St.  Louis,  based  upon  that  finding,  and  re- 
quired the  postmaster  to  remit  to  the  D» 
partment  the  excess  postage  that  had  bees 
collected  by  him,  and  to  demand  from  tkt 
publisher  tbe  balance  due'  the  government 
at  the  transient  second-class  rate  upon  all 
excess  copies  of  the  publication  mailed  on 
and  after  October  1,  1905.  At  tlie  same 
time  the  Postmaster  General  denied  "tbe 
pendinp:  application  submitted  August  22, 
1902,  for  entry  of  this  publiealjon  aa  MO- 
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ond-dau    matter,"     upon     tiia     following 

grmuid:     "Upon  a  hearing  granted  th«  pub- 

luber  April  30th   and  Uaj  let,   IDOB,  and 

S  npon  ft  careful  and  thorough  Investigation 

•  vfall  of  thG  eTidence  by  the  Department, 
I  find  that  the  publication  doea  not  have  a 
kgitimate  list  of  subscriberB;  that  it  U  de- 
aigned  and  puhlished  primarily  for  adver- 
tieing  purpoBei)  and  that  it  U  being  cir- 
•nlated  at  a  n<»ninal  rate,  contrary  to  the 
law    and    the   regulations    of   the    Depart- 

It  was  and  is  contended  by  tbe  appel- 
lant that  this  order,  instead  of  being  the 
denial  of  an  application  for  admission  to 
til*  second-olau  privilege,  waa  in  effect  the 
■uspenaion  or  annulment  of  an  existing 
privilege;  that  this  could  not  be  done  with- 
out «  hearing  because  of  the  provisions  of 
the  act  of  March  3,  ISOl  (31  SUt.  at  I^ 
1107,  chap.  861,  U.  S.  Comp.  Stat  1901, 
p.  2655]  ;  and  that  there  had  not  been  any 
proper  hearing. 

One  of  the  matters  in  contention  between 
the  parties  at  the  time  of  the  inception  of 
the  action  was  the  actual  extent  of  the 
bona  fide  circulation  of  the  magazine;  the 
appellant  averring  that  it  had  a  "legitimate 
list  of  subacribera"  exceeding  in  number 
840,000,  and  that  under  the  established 
practice,  nil  owing  as  many  sample  copies 
in  addition,  it  was  entitled  to  the  pound 
rate  upon  at  least  1,SOO,000  copies  of  each 
issue.  It  was  this  that  gave  rise  to  the 
prayer  of  the  original  petition  for  an  ascer- 
tainment of  the  amount  of  the  legitimate 
mbaeription  list,  and  for  an  injunction  to 
restrain  the  defendants  from  detaining  any 
Mpies  within  the  number  of  1,800,000. 

We  agree,  however,  with  tbe  court  of  ap- 
peals, that  the  new  application  made  pend- 
ing the  suit,  and  the  order  of  the  Fostoffica 
D^artment  thereon,  admitting  the  maga- 
■ine  to  the  second-class  privilege  as  of' 
Ssptember  24,  1007,  which  privilege  the 
appellant  has  ever  since  enjoyed,  render  the 
above  contentions  moot  questions,  inasmuch 
as  the  appellant  is  no  longer  in  a  position 
to  ask  for  aij  injunction. 

It  is  contended  that  the  bill  ought  to  have 
been  retained,  and  other  equitable  relief 
accorded  to  the  appellant  thereunder,  prin- 
H  eipally  for  three  reasons: 

•  'Rrst,  that  upon  the  granting  of  the  tem- 
porary restraining  order  in  March,  1907, 
the  appellant,  pursuant  to  the  order  of  the 
court,  gave  a  bond  to  defendants  in  the 
penal  sum  of  tlO,000,  conditional  that  if, 
npon  a,  later  hearing  or  final  hearing,  it 
should  be  determined  that  this  restraining 
order  was  improperly  issued,  the  appellant 
would  pay  to  the  postmaster  or  to  the  gov- 
ernment all  sums  of  money  lost  by  the 
Postoffice    Department    by    reaaon    of    tbe 


granting  of  tbe  restraining  order.  But  sq 
far  as  appears  no  action  ha*  been  taken  or 
threatened  looking  to  the  enforcement  of 
this  bond,  and  so  it  would  be  improper  to 
retain  the  main  cause,  after  the  primary  ab- 
ject to  be  accomplished  by  It  baa  been  a» 
complished  by  voluntary  action  of  the  par- 
ties p«nde»f«  life,  in  order  to  determine 
whether  any  and  what  relief  should  be  ac- 
corded respecting  the  bond.  Besides,  it  was 
not  determined  at  any  hearing  in  the  suit 
that  the  restraining  order  was  improperly 
issued.  On  the  contrary,  the  bill  was  dis- 
missed because  of  a  subseqnent  change  in 
the  situation.  There  is  nothing  to  show 
that  appellant  is  in  any  danger  from  an 
aotim  to  enforce  this  bond. 

Some  mention  is  made  of  indemnity  bonds 
demanded  of  appellant  by  the  defendant 
postmaster  and  given  by  tiie  appellant  and 
sureties,  as  security  for  ezeess  postage. 
There  is  nothing  before  us,  however,  to  show 
the  tacts  respecting  these  bonds,  or  any 
reason  for  retaining  the  suit  in  order  that 
the  rights  of  the  parties  under  them  may 
be  adjudicated. 

Secondly,  it  is  said  that  because  the  de- 
fendant postmaster  insisted  that  the  Wom- 
an's Magazine  did  not  have  tbe  number  of 
subscribers  claimed  by  the  appellant,  he 
demanded  during  the  period  from  April, 
1900,  to  May,  1007,  payments  of  alleged  ex- 
cess postage  as  a  condition  to  mailing  the 
copies  that  were  being  sent  out  monthly, 
and  that  because  of  that  demand  appellant^ 
made  monthly  payments  under  protest,  ag-J 
gregating  (20,650.  Referencs'la  made  to* 
tbe  prayer  of  the  bill, — "that  this  court 
may  ascertain  and  adjudge  by  its  decree 
herein  the  amount  of  the  legitimate  sub- 
scription list  of  said  Woman'a  Magazine^ 
as  of  Klarch  1,  1907,  and  for  prior  months 
since  September,  1005,  to  ttie  end  that  there 
may  be  a  close  of  the  unseemly  controversy 
raised  by  said  defendants,"  etc.  But  tbia 
prayer  was  manifestly  incidental  to  tbe 
main  prayer  for  an  injunction.  There  is 
nothing  in  the  facts  that  would  justify  ths 
retention  of  the  bill  in  order  to  secure  an 
accounting  respecting  the  transactions  that 
antedated  the  commencement  of  the  action. 
Ot  the  (20,650  in  question,  aU  but  (3,600 
appear  to  have  been  paid  prior  to  the  in- 
ception ot  the  suit.  This  smaller  amount 
only  would,  in  any  view,  be  within  the  fair 
scope  of  inquiry  under  the  bill,  and  it  would 
still  be  neccsaary  for  appellant  to  resort  to 
an  action  st  law  for  the  previous  payments. 
No  sufDcient  reason  is  shown  for  retAining 
the  bill  in  order  to  determine  this  contro- 
versy in  the  court  ot  equity. 

Thirdly,  the  order  made  pendente  lit*  by 
the  Postmaster  General,  admitting  the 
magasine  to  the  aeeond-daas  privllegt  m 
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«f  September  24,  1007,  wa*  uxompMiied 
with  an  order  that  ascertained  tbe  legiti- 
mate list  of  BuljBerib«n,  for  the  purpose  of 
adjusting  the  poatage  lliat  had  been  paid 
at  the  full  rate  for  the  October  ieeue,  at  the 
number  of  343,341,  and  authorized  the  poat- 
maater  to  accept  pound-rate  poata^  on 
mailinga  ••  to  aubacribert  of  that  niunber 
of  copies,  and  an  equal  number  of  aample 
eopiea,  and  required  him  to  charge  poatage 
at  the  tranaient  aecond-clasa  rate — 1  eent 
tor  each  four  ounce!  or  traction  tiiereof- 
npon  tbe  maillnga  in  execM  of  t^e  number 
mentioned.  Also,  it  la  contended  that  the 
Department  i«fuaed  to  allow  tbe  appellant 
to  aend  copies  to  thoge  whose  aubacriptions 
expired  during  a  eonaiderable  part  of  the 
interval  of  luapenaion.  But  these  are  mat- 
tera  of  administration,  for  the  orders  in 
queetiou  appear  to  have  been  made  b^  the 
S  Postmaster  General  with  respect  to  the  new 
■application  for  admission  to  the  aecond- 
elasB  privilege  that  was  made  pending  the 
auit,  and  granted,  aa  already  mentioned. 
They  afford  no  proper  ground  for  any  kind 
cf  relief  in  the  present  action. 
Decree  affirmed. 


ARTHUR  SANDERS. 

Pdblio  Landb  a  102*)— Etidekci— Sdt- 
nciENOT— Pbobibitid    Saue   or   Bomx- 

&TEAD    ElfTBT. 

1.  The  homestead  entryman'a  teatimony 
In  a  contest  before  the  Land  Department, 
dtscloiing  another  person's  interest  in  see- 
ing that  commutation  proof  be  made  and  a 
deed  executed  to  a  third  person  named  by 
him,  and  admitting  that  some  Icind  of  an 
agreement  existed  between  them,  together 
with  eridence  that  the  i^antee,  shortly  be- 
fore the  hearing,  disclaimed  any  personal 
interest  in  the  land, — all  uncontradicted  by 
tuch  ^rson.  who  was  present  at  the  bear- 
ing,—is  sufficient  to  support  the  finding  of 
the  I^nd  Department  that  the  homestead 
entryman,  before  perfect iug  his  entry,  had 
entered  into  a  prohibited  agreement  to  eon- 
Te;  the  land  to  another. 

fkd.  Note.— Fdr  othar  caKs.  bm  Public  Ludi. 
Cent.  DiB.  il  2M-a»7 :    Dec.  Dig.  |  Id!.'] 

PcBuc  Lands  (|  102*)— Houestead  Ek- 
TBT— Contest   aso   C*nCEU.ATiOK. 

2.  The  introduction  on  the  hearing  of  a 
contest  before  the  Land  Department  of  evi- 
dence that  a  homestead  entryman,  before 
perfecting  hia  entry,  had  entered  int^  a  pr»- 
hibited  agreement  to  convey  the  land  to 
another,  without  objection,  and  with  no  at- 
tempt to  refute  it,  although  the  circura- 
atanoea  were  such  that  it  could  have  been 
controverted  if  untrue,  justifies  the  can- 
celation of  the  entry,  although  the  charge 
OD  which  the  hearing  was  ordered  may  not 


clearly  or  certainly  ham  Miailad  the  entrj* 
on  that  ground. 

tB4.  Note.— Vor  otber  cues,  aee  Public  laada. 
Cent.  Dl«.  |g  JM-MT ;    Dec.  Dig.  |  !M.1 

Public  Lakds  (S  189*)  —  Homebtbad  — 
AaBEEVzirT  TO  Seu.  bkfobe  Pateitt. 
3.  An  agreement  to  aell  tbe  land,  made  bf 
a  homestead  entryman  in  advance  of  coni' 
muting  hia  entry,  is  forbidden  by  U.  S.  Rev. 
Stat.  i%  :eB»-2291,  aa  amended  by  the  act 
of  Uarch  3,  1891  (ZQ  SUt.  at  L.  1095,  chap. 
6S1,  U.  B.  Comp.  Stat.  1001,  p.  1S35 ) .  which 
not  only  proceed  upon  the  theory  that  the 
land  is  to  be  acquired  for  the  excluaiv* 
benefit  of  the  entryman,  but  contain  prori- 
aiona  which  make  it  impoaaible  for  him  t» 
perfect  his  claim  after  alienation  or  e«B- 
tract  therefor  without  committing  perjury, 
although  I  2301,  under  which  the  entry  waa 
commuted,  aays  nothing  about  alienation. 
its  onl^  purpose  being  to  give  the  entryman 
an  option  to  lubatitute  the  minimum  price 
of  the  land  for  a  part  of  the  five  years  of 
reaidenee    and    cultivation    otherwiae    r»- 

[Ed,  Note.— For  tnher  raH«,  sua  Public  Laads, 
Cent.  DIK-  11  »9-3T6;    Dec.  Dia.  )  ISS.I 

[No.  271.] 


APPEAL  from  the  United  State*  drenll 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of 
Idaho,  sustaining  a  demurrer  to  and  dis- 
missing the  bill  in  a  suit  to  quiet  titla  to 
public  land.     Alllrmed. 

See  aame  case  below,  101  C.  C.  A.  ZS3, 
177  Fed.  667. 

The  facts  are  stated  in  the  opinion. 

Mr.  DoncIaA  W.  Bailey,  tn  propria  jmf- 
tona,  and  Ur.  Henry  H.  Gilfrey  for  appel- 
lant. 
■    No  brief  was  filed  for  appellee.  • 

I 

*Mt.  Justice  Tan  Devanter  delivered  tha 
opinion  of  the  court: 

This  is  a  suit  to  determine  which  of  twa 
claims  to  a  tract  of  land   in  the  atate  of 
Idaho  is  the  beUer  one.    The  tract  ia  within 
the  ceded  portion  of  the  Nez  PercA  Indian 
Reservation,  which  was  brought  within  tbe 
operation  of  the  homestead  law  by  the  act 
of  August  16,  1804    (ZS  Stat  at  L.  2Se, 
332,    chap.    2B0).      Bailey,    the    plaintiff, 
laims  as  the  grantee  once  removed  of  Wil- 
am  W.  Hately,  who  made  a  preliminary 
entry  of  the  tract  in   ISQB,   commuted  U>s 
entry   in   1901,  and   received  the  usual   re- 
ipt  and  certificate.     Sanders,  the  defend- 
t.   claims    under   an   entry   subsequently 
ide  and   upon   which   he   has   obtained  a 
patent.     The  real   controversy   is  over  the 
eSect  to  be  given  to  certain  contest  proceed- 
ings  in  tbt  Laud   Department  which  re- 


*For  otber  cases  see  sa 
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suited  in  the  cancelation  of  Hatelj'a  antiy 
•nd  in  tlie  allon-ance  of  that  of  ttw  defend- 
Mit.  In  hi*  bill  of  complaint  the  plaintiff 
Mta  forth  all  or  the  major  part  of  the 
prooecdingB  and  evidence  in  tlM  contest  and 
calls  in  qaestion  the  cancelation  of  Ratel]r'i 
«ntry.  A  demurrer  to  the  bill  was  sus- 
tained by  the  circuit  court  and  the  bill  was 
dismissed.  The  decree  was  affirmed  by  the 
circuit  court  of  appeals  (101  C  C.  A.  S93, 
177  Fed.  eS7),  and  the  plaintiff  brings  the 

We  shall  refer  briefly  to  suoh  parts  only 
of  Uie  case  made  by  the  bill  and  the  ez- 
Ubita  as  have  a  direct  bearing  on  tha  ques- 
tions re<iuiring  dccigioD  by  us. 

As  soon  as  Hately's  entT7  was  eotn- 
muted,  he  eonreyed  tbe  land  to  one  Beach, 
as  the  result  of  negotiations  with  Bailey, 
S  the  plaintiff,  who  claimed  to  be  acting  for 
*  Beach.  'The  contest  against  the  entry  orig- 
inated in  a  charge  preferred  by  Sanders 
to  the  effect  that  a  fraud  had  been  per- 
petrated in  obtaining  tha  convey anee  to 
Beach,  and  that  Bailey  had  for  a  long  time 
been  resorting  to  irregular  methods  to 
secure  the  land.  The  charge  was  some- 
what vaguely  stated,  and  pointed  more  to 
a  fraud  on  Hately  than  to  one  on  the  Unit- 
ed States,  but  the  CommiuSoner  of  the 
Oeneral  Land  Office  regarded  it  as  requiring 
iuTestigation,  and  ordered  a  bearing  in  the 
local  office,  of  whfeh  Hately,  Beach,  and 
Banders  were  to  be  notified,  and  in  which 
•aeh  was  to  be  heard,  "in  order  that  all  tha 
facts  in  the  ease  might  be  brought  out." 
The  hearing  wae  had,  Hately  and  Sanders 
spearing  in  person  and  Beach  being  repre- 
sented by  Bailey.  Upon  the  evidence  ad- 
duced the  local  officers  found,  among  other 
things,  that  two  or  three  months  before 
Hately  made  his  oommutation  proof,  an 
agreement  was  mode  between  him  and 
Bailey,  whereby  the  latter  was  to  pay  the 
expense  of  the  commutation  and  Hately 
wia  to  convey  the  land  to  Bailey  tor  an 
additional  consideration  of  CflOO  when  the 
oommutation  was  effected,  and  that  the  con- 
veyance to  Beach  was  made  at  Bailey's  in- 
stance, in  pursuance  of  the  ogreemenL  By 
auccesaive  appeals  the  conteat  was  carried 
before  the  CommiBsioner  of  the  Qeneral 
Land  Office  and  tho  Seoretary  of  the  In- 
terior, with  the  result  that  the  finding  of 
the  local  officers  was  sustained  and  the 
entry  canceled  because  of  the  agreement  to 
eonTey.  The  conveyance  from  Beach  to 
Bailey  was  made  after  the  oontest  was 
heard  by  the  local  officers,  and  while  it 
was  pending  on  appeal  before  tbe  General 
Uwd  OfBce. 

1.  It  is  insisted  that  no  evidence  was 
adduced  Id  Uie  centeat  tending  to  show  tha 
■aUaC  of  raeh 


Boribed  in  the  flnding  of  the  Land  Depart- 
ment, and  therefore  that  tha  cancelation 
of  the  entry  was  whidly  arbitrary  and  ub- 
authorised.  The  evidence  is  set  forth  In 
one  of  the  exhibits  to  the  bill,  and  it  theral 
appears  tbat'Hately  gav«  the  following  tea-* 
timonyt 

Q.  When  did  you  flnt  eome  to  know  Ur. 
Bailey,  or  where  did  yon  drat  meet  himt 

A.  Some  time  In  January,  1901,  Wood- 
land, Idaho  [the  entry  was  commuted  In 
March  following]. 

Q.  What,  if  any,  convenation  did  he  bars 
with  you  on  that  occasion  oonocming  the 
land  in  controversy  T 

A.  He  didn't  say  much  abont  It.    .    .    . 

Q.  What  did  Ur.  Bailey  say  to  yon  about 
proving  up  on  your  land,  assisting  yon  to 
prove  up,  if  anything,  at  that  timel 

A.  He  said  be  had  some  folks  that  wanted 
a  piece  of  land  in  the  timber.  Well,  ha 
wanted  a  deed  to  tbe  place,  and  I  told  him 
if  I  had  to  make  the  deed  what  It  wa>nU 
take  to  get  the  land. 

Q.  How  much  did  yon  t^  him  yon 
would  takel 

A.  I  told  him  it  would  take  9000  beridea 
the  expense. 

Q.  Were  yon  living  upon  your  land  at 
that  timet 

A.  Yea. 

Q.  Was  Uiere  any  special  agreement  made 
by  yon  and  Mr.  Bail^  at  your  house  or 

A.  He  drawed  up  s<»ne  kind  of  an  agree- 
ment, hut  I   don't  know  what  it  was. 
'  Q.  Did  he  read  it  to  yon  and  intorm  yon 
of  the  purport  of  the  papert 

A.  Yes. 

Q.  Did  Mr.  Bailey  subssqnently  have  yon 
appear  before  some  officer  in  order  to  too- 
aummate  your  final  proof  of  the  laud  IM 
question  t 

A.  He  did. 

Q.  When  did  Mr.  Bailey  have  you  execute 
this  deed  which  has  been  offered  in  this 
case,  marked  Exhibit  'A'  [deed  to  Beaoh], 
alleged  to  have  been  signed  by  yourself 
and  wife? 

A.  Borne  time  in  March,  lOSl. 

There  was  also  testimony  to  the  effect 
that  shortly  before  tbe  hearing.  Beach  dis- 
claimed any  personal  interest  in  the  land; 
and  in  the  decision  of  the  local  officers, 
wbich  is  an  exhibit  to  the  bill,  it  is  stated 
that  the  commutation  price  was  pud  by 
Bailey,  and  that,  although  present  at  the 
hearing,  ha  refused  to  be  sworn.  In  these 
cireumstaiiceB  we  think  it  cannot  be  said 
that  tha  tindiag  of  the  I^nd  Department 
respeeting  tbe  agreement  t*  eonvey  waa 
arbitasry  or  wlthoat  erldeuoa  to  support  It 
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^  2.  Anotber  objection  urged  tg^intt  the 
S  action  of  the  Land  Department  is  that  the 
*  eliarge  upon  which  tha*  hearing  was  ordered 
did  not  clear!;  or  certainly  aaaaJI  Hately'B 
entry  on  the  ground  that,  before  perfecting 
1^  he  had  entered  into  a  prohihited  agree- 
ment  to  convey  the  land  b>  another.  It  is 
true  that  the  chaise  was  vaguely  stated, 
but  it  does  not  appear  that  any  prejudice 
resulted  from  thia.  Ths  principaJ  testi- 
mony relating  to  the  agreement  was  given 
by  Hateiy,  and  no  objection  was  made  to 
his  being  interrogated  on  that  Bubject.  Nor 
was  any  effort  made  to  weaken  that  part 
of  his  teatimony  by  cTOBB-examinatioD. 
Bailey,  with  whom  Hately'said  the  agree- 
ment waa  made,  represented  Beach  at  the 
hearing  and  conld  have  contradicted  Hate- 
ly'a  testimony,  if  it  naa  not  true,  but  he 
did  not  attempt  to  do  sa  True,  there  ia  in 
the  bill  an  allegation  that  the  local  officers 
lefused  to  permit  Beach  to  adduM  evidence 
in  rebuttal,  the  nature  of  which  is  not 
stated  in  tJiat  connection,  but  it  appears 
from  the  exhibits  to  the  bill  that  this  evi- 
dence related  to  a  matter  which  is  of  no 
moment  here,  namely,  the  reason  why  Beach 
had  not  paid  a  draft  given  by  Bailey  to 
Hately  for  the  deed  from  the  latter.  The 
real  situation,  then,  in  respect  of  the  proof 
of  the  prohibited  agreement,  is  that  it  waa 
introduced  without  objection,  in  circum- 
■tancea  where  it  could  bavo  been  controvert- 
ad  if  untnte,  and  that  no  attempt  was  made 
to  dispute  it.  This  being  bo,  the  present 
objeetion  must  fail  aa  did  a  similar  one 
tn  Lee  t.  Johnson,  116  U.  S.  48,  2S  L.  ed. 
670,  e  Snp.  Ct  Rep.  249.  There  an  un- 
■nccesaful  homestead  claimant,  whose  entry 
had  been  canceled  as  the  resnlt  of  a  contest 
befora  the  Land  Department,  sought  to 
charge  the  suceessful  claimant,  whose  entry 
had  been  passed  to  patent,  as  a  trustee  of 
the  title.  The  contest  before  the  Land  De- 
partment had  been  initiated  by  a  ebarge 
Uat  the  Brat  entryman  had  abandoned 
tbe  land  for  more  than  six  months,  and  the 
ultimate  deeiaion  of  the  Secretary  of  the 
Interior  directing  the  cancelation  of  the 
entry  waa  based  upon  a  finding,  not  that 
_the  entryman  had  abandoned  the  land,  but 
S  that  he  waa  seeking,  by  a  seeming  com- 
■  pltftnce'with  the  farms  of  law,  to  obtain 
tlie  land  for  another.  The  suit  proceeded 
on  the  theory  that  the  Secretary's  decision 
was  inconelusiTS,  because  resting  upon  a 
point  not  in  issue  between  the  contestants, 
and  the  supreme  eonrt  of  Michigan  sus- 
tained that  theory.  But  when  the  ease  eome 
here  it  was  held  that,  as  it  appeared  from 
the  evidence  presented  in  the  contest,  and 
particularly  frotn  the  testimony  of  tbe 
entryman,  that  he  was  not  acting  in  good 
Utth  lot  himaelf ,  bttt  with  tba  pnrpoac  of 


acquiring  the  titk  for  another,  the  Secre- 
tory had  not  exceeded  his  authority,  but 
had  only  exercised  "that  just  supervision 
which  ti»  law  veats  in  him  over  all  pro- 
ceedings instituted  to  acquire  portions  <rf 
the  public  lands."  Doubtless  it  is  true, 
as  a  general  rule,  that  in  a  contest  before 
the  Land  Department  the  decision  should 
be  confined  to  the  questions  put  in  issue 
by  the  parties;  but  we  think  It  la  also  true 
that  when,  with  their  acquiescence,  the  hear- 
ing is  extended  to  other  questions,  there 
can  be  no  objection  to  tbe  decision  of  tba 
latter. 

3.  It  is  further  contended  that  the  home- 
stead law  does  not  prohibit,  but  impliedly 
permits,  an  entryman  to  agree,  in  advance 
of  commuting  big  entry,  to  sell  the  land, 
and  therefore  that  the  Land  Department 
made  a  mistake  of  law  in  canceling  Hatety'a 
entry  because  of  his  agreement  with  Bailey. 
The  contention  is  not  sound.  Section  2289 
of  the  Revised  Statutes,  as  amended  by  tbe 
act  of  Uarch  3,  18S1,  ZB  Stat  at  L.  109G, 
109S,  chap.  G61,  U.  S.  Comp.  Stat  1901,  pp. 
13SS,  163S,  creates  tbe  homestead  right  and 
namea  the  beneflciariea.  Section  2290,  aa 
amended  by  the  same  act,  requires  any  per- 
son applying  to  enter  land  under  the  pre- 
ceding section  to  make  afiidavit  that,  among 
other  things,  "he  or  she  does  not  apply  to 
enter  tbe  same  for  tlie  purpose  of  specula- 
tion, but  in  good  faith  to  obtain  a  home 
for  himself  or  herself,  and  that  he  or  she 
has  not  directly  or  indirectly  made,  and 
will  not  make,  any  agreement  or  contrast- 
in  any  way  or  manner,  with  any  persons 
or  persons,  corporation  or  syndicate 'what-* 
soever,  by  which  the  title  which  he  or  iha 
might  acquire  from  the  government  of  the 
United  States  should  inure,  In  whola  or  in 
part,  to  the  benefit  of  any  person,  except 
himself  or  herself."  It  was  under  these  aea- 
tions  that  Eately's  preliminary  entry  waa 
made.  Section  2291,  in  prescribing  tfaa 
time  and  manner  of  making  final  proof, 
requires  the  applicant  to  make  "afRdavit 
that  no  part  of  such  land  has  been  al  ienated, 
except  as  provided  in  section  tii'enty-tw* 
hundred  eighty -eight,"  which  permits  aliena- 
Uon  for  churcb,  cemetery,  school,  and  other 
enumerated  purposes,  none  of  which  is 
present  here.  Thus,  the  homestead  law  not 
only  proceeds  upon  the  theory  that  the  land 
is  to  be  acquired  for  the  exclusive  benefit 
of  tbe  entryman,  hut  contains  provisions 
which  make  it  impossible  for  him  to  perfect 
his  claim,  after  alienation  or  contract  there- 
for, without  committing  perjury.  True,  | 
2301,  as  amended  by  the  act  of  March  3, 
1891,  supra,  under  which  Hately's  entry 
was  commoted,  says  nothing  about  aliena- 
tion, but  Ita  only  purpose  is  to  give  tht 
antrymaa  an  «ptian  to  aabatltute  ths  nial- 
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mum  price  of  the  land  for  ».  part  of  tbe 
Ave  j«n  of  residence  and  enltivation  other- 
wiiB  required.  In  oUwr  reapeet*  the  opara- 
tioD  »nd  application  of  gg  2200  and  2291 
are  not  affected  bj  iL  We  are  therefore  of 
opinion  that  tbs  Secretary  of  the  Interior 
did  not  err  in  ruling,  aa  he  did,  that  "enter- 
ing into  such  forbidden  agreement  ended 
the  right  at  tbe  entryman  to  make  proof 
and  pajnnent,  and  rendered  him  incompe- 
tent to  further  proceed  with  hii  entry." 
See  Anderwm  v.  Carkina,  13S  U.  S.  483, 
487,  34  L.  ed.  2T2,  274,  10  Sup.  Ct.  Bep. 
906;  Hefemann  v.  Oroai,  IBB  U.  8.  342, 
S45,  SO  L.  ed.  220,  223,  20  Sup.  Ct.  Rep. 
80. 

Other  contentiona  are  advanced  In  tbe 
brief  for  tho  appellant,  but  of  them  it 
NfDcea  to  Bay  that,  in  our  opinion,  the; 
have  lesa  merit  than  thoee  before  mentioned. 

Decree  affirmed. 


PusiDino  Jhdok. 

1.  A  recital  in  tbe  certificate  of  tbe  pre- 
tiding  judge  of  the  highest  state  court  tbat 
tt  was  made  by  the  order  of  the  court  it- 
lelf,  for  the  pnrpoee  of  affording  record  evi- 
dence of  the  fact  that  a  Federal  question 
nitcd  for  the  flrat  time  by  a  petition  for 
rehearing  vim  considered  and  adversely  de- 
cided, justifies  treating  sr,:^h  certificate  at 
incorporating  into  the  record  the  necessary 
proof  of  the  existence  of  a  Federal  question 
as  the  basie  upon  which  the  authority  of 
the  Federal  Supreme  Court  to  review  the 
Judgment  may  bt  exerted. 

rU.  NotB.— For  ot]i«r  caMi.  Me  Courta,  Cmil. 
Dig.  If  1085-lt)3«;    Jtec.  t>Lg.  I  39S.*I 

ConBTB  ({  3fH*)— Error  to  State  Codbt 
— Fuivot-ouB    Federal   Question. 

2.  The  bare  claim  that  tbe  Judgment  of 
ttw  highest  state  court  operated  to  take 
property  of  tbe  plaintiff  in  error  without 
compensation  la  not  enough  to  justify  tbe 
Federal  Supreme  Court  in  taking  ju- 
riadiction  of  a  writ  of  error  to  the  state 
court  unless  it  also  appears  from  the  aver- 
tnents  of  fact  upon  which  tbe  claim  must 
depend  that  the  quastion  is  renl  and  sub- 
stantial, and  not  bo  utterly  without  merit 
aa  to  be  frivolous,  and  not  concluded  by 
prerioua  decisions. 

IBU.  Not*.— For  other , . 

Dl|.  II  lOO-lVn ;    Dec  Dl|.  |  IM.*] 

CoTBTB  d  8M*J--Bkbob  to  Statx  Comi 
— Faivoiioua   fkdxbai,  Qubbtiok. 

3.  The  eontention  that  the  highest  court 
of  a  statfi  denied  tbe  due  process  of  law 
faaranteed  by  U.  8.  Const.,  14th  Amend., 
— ■— -  "■  — '-"  "-  J—i-'— I  upon  the  doc- 


trine that  wbeu  a  corporation  possessing 
the  power  of  eminent  domain  enters  upon 
lands  necessary  for  ita  public  purposes,  un- 
der tbe  deed  of  a  mortgagor  in  possession, 
and  placea  permanent  improvements  there- 
on in  good  faith.  It  may  later  condemn  th* 
interest  and  title  of  tbe  mortgagee  witbout 
being  required  to  pay  more  than  the  value 
of  the  land,  without  re^rd  to  the  improve- 
ments placed  thereon  with  intent  to  acquire 
the  entire  title,  is  so  unsubstantial  and 
lacking  in  merit  as  to  justify  the  Federal 
Supreme  Court  in  refusing  to  take  jurisdic- 
tion of  a  writ  of  error  to  the  atate  court. 
[Eld.  Note,— For  othor  case*,  see  CAirta.  Cent. 
DIa.  H  lOW-inTT    Dk.  Dig.  1  SH.*] 

[No.  152.] 


PETITION  to  rehear  a  cause  on  a  Writ 
of  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia,   which   the 
Supreme  Court  of   the  United   States   had 
dismissed  for  want  of  jurisdiction.    Denied. 
See  ante,  p.  GIO. 

The  facta  are  stated  Is  the  opinion. 
Mr.  Charles  H.  Burr  in  support  of  the 
petition.  ^ 

'Opinion   of  the   court  on  petition   to  t»-* 
bear,  by  Mr.  Justice  Lurton: 

We  gave  leave  to  file  the  application  tor 
rehearing,  not  because  of  any  doubt  as  to 
the  correctness  of  the  decree  previously 
announced,  but  because  of  our  desire  to 
prevent  any  misconcepticm  concerning  the 
reasona  by  which  our  previous  conclusion 
tu  dismiss  was  sustained.  It  is  insiatedj^ 
that  the  certificate  of  the  presiding  judgsg 
of  the'court  below,  reciting  tbat  a  Federal* 
question  was  raised  and  passed  upon  by  the 
court  when  it  considered  and  disposed  of 
the  petition  to  rehear,  wa«  plainly  not  ti)* 
certilicate  of  the  judge  alone,  but  that  of 
the  court  itself,  and  therefore  was  sulTicient 
to  demonstrate  the  existence  of  jurisdiction 
under  the  ruling  in  Marvin  v.  Trout,  IM 
U.  S.  212,  60  L.  ed.  1G7,  20  Sup.  Ct.  Rep. 
31. 

The  judgment  of  the  inferior  court  in 
Marvin  v.  Trout  bad  been  affirmed  without 
any  opinion.  Thereafter  tbe  Ohio  supreme 
court  ordered  what  is  termed  "a  journal 
entry"  to  be  made,  certifying  that  the  plain- 
tiff in  error  had  claimed  tbat  the  judgment 
affirmed  was  founded  upon  certain  sections 
of  tbe  Revised  Statutes  of  Ohio,  and  that 
the  plaintiff  in  error  had  "in  his  petition 
aaserted  that  tbe  said  sections  of  the  Ke- 
vised  Statutes  were  in  contravention  of 
specified  proriaions  of  tbe  Constitution  of 
the  United  States,"  and  that  the  judgment 
of  aSlrmanca  was  In  favor  of  the  validity 
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of  Mid  tUtatcA.  Tbis  court  i^ld  tlwt  the 
certificate  was  "«  eertiflcate  from  the  eaait, 
as  distin^iBhed  from  one  bj  an  IndiTidual 
judge." 

In  tlie  present  ca«e,  whila  it  ie  tme  that 
the  certificate  of  the  pieiiding  judge  eon- 
taini  a  recital  to  the  effect  that  "the  court 
ordere  it  to  be  certified  and  mada  a  part 
-of  the  record  in  thie  caae,  and  the  Honorable 
-Jamea  Keith,  president  judge  of  »ald  su- 
preme court  of  appesJi,  does  now  eertity," 
-etc.,  there  I*  no  journal  entry  ae  to  the 
matter,  and  nothing  is  otherwise  contained 
in  the  record  giving  the  illghtast  inttmatimi 
that  a  Federal  question  was  railed  and 
decided,  or  the  nature  and  character  of 
-■ueh  question,  if  Any. 

The  distinction  between  this  eaee 
Harviu  t.  Trout  Is  therefore  tbis;  Here 
there  is  nothing  in  the  record  proper  show- 
ing that  a  Federa.1  question  wm  considered 
and  pfLssed  upon  by  the  court  below,  al- 
^  though  there  is  a  certificate  of  the  preiid- 
£  lug  judge  to  the  effect  that  each  wm  the 
*  caae,*while  in  the  Marvin  ease  there  wu  a 
record  dieclosure  of  the  existenee  of  the 
Federal  question  which  waa  in  effect  also 
certified  to  bj  the  presiding  judge  of  the 
court  below.  In  other  words,  the  distinc- 
tion  tffitween  the  two  casea  in  no  way  in- 
Tolled  the  accuracy  ot  the  certificate  of 
the  presiding  judge,  but  whether  conceding 
— as  of  course  murt  be  done — Its  complete 
accuracy,  it  waa  sufficient  to  show  the  exist- 
ence of  jurisdiction  in  the  absence  other- 
vise  in  the  record  of  anything  eatablishing 
that  a  Federal  question  waa  below  con- 
aidered  and  decided.  Despite  this  difference, 
and  to  prevent  any  possible  inference  that 
there  was  any  intention  to  doubt  in  the 
■lightest  degree  the  accuracy  ot  the  atate- 
inent  contained  in  the  certificate  of  the 
presiding  judge  of  the  court  below,  we  have 
-concluded  that,  as  it  ia  recited  in  the  cer- 
tificate that  it  was  made  by  the  order  of 
the  oourt  itaelf,  for  the  purpose  of  affording 
record  evidence  of  the  fact  that  a  Federal 
-question  waa  considered  and  disposed  of, 
that  we  may  treat  the  certificate  to  that 
effect  as  incorporating  into  the  record  the 
necessary  proof  of  the  existence  of  some 
Federal  question  aa  the  basis  upon  which 
-our  authority  to  review  may  be  exerted. 

Assuming,  therefore,  that  this  oertificate 
operates  to  show  that  aome  Federal  ques- 
tion waa  decided  when  the  petition  to  re- 
hear was  refused,  yet,  if  it  also  appears  that 
the  juiigment  of  the  state  court  against  tbe 
plaintilf  in  error  was  based  upon  a  question 
of  general  law  broad  enough  to  support  the 
decision,  this  court  will  not  consider  the 
Federal  question,  though  It  was  considered 
«nd  determined  by  the  court  below  ad- 
veraely  to  the  plaintiff  in  arror.    Murdodi 


T.  Memphla,  20  WalL  (TOO,  SSS,  22  L.  ed. 
429,  444;  Hale  T.  Akera,  132  V.  B.  G54, 
33  L.  ed-  442,  10  Sup.  CL  Bep.  ITl;  Gaar, 
a  A  Co.  V.  Shannon,  223  U.  S.  468,  SB  I*. 
ed.  610,  32  Snp.  Ct  Rep.  288. 

The  bare  claim  that  the  judgment  operat- 
ed to  take  properly  of  the  plaintiff  in  error 
without  compensation  is  not  enough  to 
justify  thia  court  in  taking  jurisdiction  un-  - 
less  it  also  appears  from  the  averments  ofg 
fact  npDB*whlch  the  elaim  must  depend  that* 
the  question  is  one  real  and  mbstantial, 
and  not  lo  utterly  without  merit  as  to  be 
frivolous,  or  a  question  concluded  by  previ- 
ous decisions  of  thia  court.  New  Orleane 
Waterworka  Co.  t.  Louisiana,  185  U.  S. 
336,  40  L.  ed.  B38,  22  Sup.  Ct  Bep.  6B1; 
Equitable  Life  Acanr.  Soa  v.  Brown,  1ST 
U.  S.  308,  314,  47  L.  ed.  190,  193,  28  Sup. 
Ct.  Rep.  123;  Deming  v.  Carlisle  Packing 
Ca  226  n.  8. 102,  S7  L.  ed.  — ,88  8ui>.  Ct. 
Bep.  80.  In  Equitable  LIfa  .Aasur.  Soc. 
v.  Brown,  supra,  it  was  said:  "  ^lere  must 
be  a  real,  aubstantive  question  on  which  the 
caae  may  be  made  to  turn;'  that  ia,  'a  real, 
and  not  a  merely  formal.  Federal  question, 
is  essential  to  the  jurisdiction  of  thia 
court.' "  The  writ  in  that  caae  was  dia- 
miaaed,  the  court  saying:  "That  althou^ 
a  Federal  qnestion  was  raiaed  below  in  a 
formal  manner,  that  question,  when  exam- 
ined with  reterenoe  to  the  averments  of  fact 
upon  which  it  waa  made  to  depend,  ia  one 
which  has  been  ao  explicitly  decided  by 
thia  court  aa  to  foreclose  furtiier  argumcoi 
on  the  anhject,  and  henoe  to  eauae  the  Fed- 
eral question  relied  upon  to  be  devoid  «l 
any  substantial  foundation  or  merit.'' 

The  unsutistantial  character  of  the  Fed- 
eral question  in  the  present  caae  will  appear 
when  we  come  to  examine  the  facts  upon 
which  it  depends. 

The  condemnation  proceeding  was  in  tbe 
right  of  the  Bay  Shore  Company,  a  pnbUo- 
serviee  corporation  of  the  state  of  Virginia, 
possessed  of  the  right  of  eminent  domaia. 
That  company  was  in  poasesslon  of  the  land 
sought  to  be  condemned,  it  beini  a  lon& 
narrow  strip  acquired  for  the  purpose  ef 
constructing  thereon  a  line  ot  alectrie  rail- 
way. It  had  entered  under  a  warranty  deed 
from  the  Consolidated  Turnpike  Company, 
another  public-service  corporation  of  Vii^ 
ginia.  The  ivhole  of  the  property  of  the 
latter  corporation  wsj  under  two  mortgages 
made  by  it  to  secure  issues  of  negotiable 
bonds,  tbe  land  aoquired  under  the  deed  of 
the  Turnpike  Company  being  but  a  part 
of  the  property  anhject  to  the  aforesaid 
rtgages.  The  principal  defendant  belowS 
s,  and  the  real  plaintiff  in*erTor  here* 
Walter  H.  Taylor,  as  truatee  under  both 
mortgageo.  The  purpoee  of  tlte  condemna- 
tioB  proceeding  waa  t«  ooademn  the  intereat 
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of  tha  mortgageea  and  aaj  other  adverH 
latereit  affecting  tlie  titio  of  tha  Baj  Shore 
Contpan;.  Though  the  entry  ira*  under  the 
doM)  of  the  Turnpike  Companv,  and  there- 
fore lubject  to  the  pre-existing  lien*  of 
Taylor,  truatee,  the  powewion  ir«i  taken 
for  the  purpoee  of  placing  thereon  the  rail- 
waj  tracks,  and  of  Ut«r  extingulehing  the 
interest  of  the  mortgagees  by  condemnation 
m*  otbemiBei  The  claim  of  tha  condemning 
plsintliTs  was  that  the  Bay  Shore  Company, 
as  a  corporation,  haTing  the  right  of  emi- 
nent domain,  might  thva  enter  by  permis- 
■ioi)  of  the  mortgagor  company,  and  later 
condemn  the  mortgagees'  interest  by  paying 
tbe  actual  value  of  the  land,  without  con- 
ridering  the  improvementa  which  it  had 
placed  thereon  after  entry  and  before  the 
institution  of  the  proceeding.  The  judg- 
ment of  the  court  below  was  that  tbe  only 
compensation  which  might  be  demanded  by 
tlie  mortgagees  was  the  actual  value  of  the 
land,  and  that  they  had  in  such  a  proceed- 
ing no  right  to  require  the  improvements 
placed  thereon  by  the  condemning  railway 
eompany  to  be  ccnisidered  in  awarding  dam- 
ages. 

The  contention  of  the  plaintiffs  In  error 
is  that  the  permanent  Sztures  annexed  to 
the  mortgaged  land  passed  by  virtue  of 
the  mortgages  to  the  trustee  therein,  and 
that  there  cannot  be  any  condemnation 
irtilch  does  not  value  such  flztnres  in  assess- 
ing the  value  of  the  land  talcen.  This  was 
the  claim  which  the  Virginia  court  denied, 
holding  that  auch  a  public -service  corpora- 
tion had  the  right  to  enter  under  the  deed 
of  the  mortgagor  company  and  later  con- 
demn, compensating  the  mortgagees  for  the 
land  only. 

The  contention  here  made  is  that,  under 
the  Virginia  eminent  domain  statute,  ibe 
Bay  Bbore  C4»npany,  as  a  publlC'Serriee 
corporation,  had  no  power  to  condemn  the 
I  property  of  the  Consolidated  Turnpike  Com- 
<  pany,  another  *  publie-eervice  corporation, 
and  that  therefore  the  basis  for  the  right 
of  condemnation  exercised  in  tbe  state  court 
did  not  exist. 

It  was  not  necessary  to  acquire  any  right, 
title,  or  Interest  which  belonged  to  the 
nimpike  Company.  Ita  title  and  right  had 
been  theretofore  acquired  through  its  deed, 
and  all  that  was  sought  to  be  condemned 
wss  such  right,  title,  and  -interest  as  was 
In  Taylor,  trustee.  That  was  subject  to 
eondem nation,  and  tlie  single  question  which 
was  or  is  debatable  is  whether  the  Bay 
Shore  Company,  whieh  bad  entered  under 
that  deed,  might  condemn  the  mortgagee 
interest  without  paying  for  its  own  improve- 
ments. 

The  rule  of  the  common  law,  to  whieh  tha 
pWntllls  in  srror  refer,  that  flztauM  an- 


nexed to  realty  become  a  part  thereof  and 
subject  to  existing  liens  thereon,  is  one 
subject  to  many  Exceptions.  One  of  these 
is  that  applied  by  the  Virginia  court;  name- 
ly, that  when  a  corporation  possessing  the 
right  ot  mninent  domain  enters  upon  lands 
necessary  for  its  public  purposes,  under  the 
deed  of  a  mortgagor  in  poesession,  and 
places  permanent  improvements  thereon  in 
good  faith.  It  may  later  condemn  the  inter- 
est and  title  of  the  mortgagee  without  be- 
ing required  to  pay  mors  than  the  value  of 
the  land  without  the  improvements  placed 
tliereon  with  intent  to  acquire  tbe  entire 
title.  Searl  v.  Behool  Diet.  133  U.  S.  601, 
33  L.  ed.  T4fi,  10  Sup.  Ct.  Rep.  374;  St. 
Jobnsbury  A  L.  C.  B.  Co.  v.  Willard,  61 
Vt.  134,  2  L.RjL  S2e,  16  Am.  St.  Rep.  8S6, 
17  AtL  38;  Jones  t.  New  Orleans  ft  S.  R. 
Co.  ft  Immigration  Asao-  70  Ala.  232;  Jus- 
tice V.  Neseqneboning  Valley  R.  Co.  87 
Pa.  28;  2  Lewis,  Em.  Dom.  3d  ed.  |  769. 

From  this  It  abundantly  appears  that 
tbe  decision  of  the  Virginia  court  was 
placed  upon  the  general  law  of  the  state, 
and  that  when  tbe  Bay  Shore  Company 
entered  upon  the  strip  of  land  desired  for 
a  right  of  way  under  the  deed  of  the  Turn- 
pike Company,  it  might  plaoe  thereon  its 
tracks  and  appurtenances,  with  the  right 
to  condemn  the  interest  of  pre-existing  S 
mortgagees  upon  paying  tha 'actual  value* 
of  the  land  without  the  improvement  placed 
thereon  by  it 

Tbe  claim  that  in  thus  holding  and  decid* 
ing  tbe  court  below  denied  to  the  plaintiffs 
in  error  due  proeesa  of  law  under  the  14th 
Amendment  is  neither  real  nor  substantial, 
but  so  ttitirely  without  merit  as  to  Justify 
this  court  in  refusing  to  take  jurisdiction. 

Tbe    petiUon    to    reliear    Is    accordingly 


Ur.  Justice  Pitney  o 


n  the  result. 


LOUIS  ADAMS,  United  States  Inspector 
bi  Charge  of  Immigration  of  Colorado; 
D.  0.  Bailey,  United  States  Marshal,  eta, 
«tat 

Amna  9  64*)  —  Dkpobtation  —  Iixiota- 

1.  liie  etTert  of  the  aft  of  March  2B.  1910 
(38  Stat,  at  L.  265,  chap.  128,  U.  S.  Comp. 
Stat.  Supp.  IBll,  p.  602),  %  2,  striking  out 
tbe  limitation  of  three  years  in  the  provision 
tef  the  act  of  Febniar]'  20,  1907  (34  Stat,  at 
L.  698,  cbap.  1134),  g  3,  for  the  deportation 
ot  any  alien  woman  found  practising  pros- 
titution after  her  entry  into  the  United 
BtAtes,  Is  not  changed  because  such  amend- 
atory act  still  refers  to  §g  20,  21  of  the 
earlier  aet,  as  governing  ths  manner  of  ds- 
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Grtation,  althouKh  each  of  tfaow  aeotloiiB 
pna    by    providing   for    tlie   taking    into 
custody  of  aliena  subject  to  removal  witliin 


three  years  from  entry. 

[Kd.  Xots.—For  othsr  cM«i,  ■•«  Ailmi,  Oant. 
Dig.  I  HI :    Dec  DIs.  I  H.*] 

Alikks  (5  40*)— Depobtatiom— PowBB  of 

Congress. 

2.  Congress  could  constitutionally  pro- 
Tide,  as  ia  done  by  the  act  of  February  20, 
1607,  9  3,  as  amended  bj  tlie  act  of  March 
28,  IBIO,  S  2,  for  tiio  deportation  of  any 
alien  woman  found  practising  prostitution 
after  her  entry  into  the  United  States. 

tEd.  Note.— For  otbsr  casag,  see  Allini,  Cent, 
Dtg.  g  lOO;    Dec.  Dls.  I  «.*1 

CoKSTiTCTiosAL  Law   (j  197*)— Ex  PoBi 
Facto    Laws— Dbportino    Alik.ns. 

3.  Tlie  prohibition  of  U.  S.  Const  art.  1, 
9  9.  ngainst  ex  post  lacto  laws,  haa  no 
application  to  provisions  like  those  of  tbe 
act  of  February  20,  1907,  g  3,  and  the 
Amendatory  act  of  March  20,  1910,  §  2,  for 
the  deportation  of  alien  women  found  prae- 
tiaing   prostitution   aft«r    their   entry    into 


Law.  CenL  Dig.  |  GSO:    D«c.  Dl|.  1  m.*] 


APPEAL  from  the  District  Conrt  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  an  order  refusing  relief  by 
habeas  corpus  to  an  alien  sought  to  be  de- 
ported. Affirmed. 
The  facte  are  stated  in  the  opinion. 
MessiB.  Joahna  Freeman  Grozler  and 
John  A.  Deweese  for  appellant. 

Ateistaot  Attorney  General  Harr  for  ap- 

■    *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court; 

This  is  an  appeal  from  an  order  dischar- 
ging a  writ  of  habeas  corpus  and  remanding 
the  petitioner  to  custody.  The  ground  of 
the  appeal  is  that  the  act  of  March  26, 
1910,  chap.  128,  g  2,  38  Stat  at  L.  283, 
26S,  U.  5.  Comp.  Stat.  Supp.  1911,  pp.  501, 
602,  relied  on  as  authority  for  the  arrest, 
impairs  the  petitioner's  constitutional 
rights.  It  appears  from  the  petition  and 
the  return  to  the  writ  that  tlie  petitioner 
is  an  alien ;  that  she  entered  the  United 
States  not  later  than  January  4,  190S,  and 
that  she  was  arrested  on  August  3,  1910, 
on  an  order  of  the  Acting  Secretary  of 
Commerce  and  Labor,  directing  the  Im- 
nugrant  Inspector  to  take  her  into  custody, 
and  to  grant  her  a  hearing  to  show  cause 
why  she  shonld  not  be  deported.  The  order 
recited  that  she  was  then  a  prostitute  and 
inmate  of  a  house  of  prostitution,  and  that 
•be  was  a  proetituta  at  the  time  of  entrj. 


and  entered  the  United  States  tor  the  pur- 
pose of  prostitution  or  for  an  imuora) 
purpose.  The  answer  to  the  return  demurs 
to  its  aulTlcieucy,  and  denies  that  she  was 
a  prostitute  at  the  time  of  entry,  or  that 
she  entered  the  United  States  for  any  of  the' 
purposes  alleged;  but  we  murt  take  it, 
at  least,  that  she  is  a  proatitute  now. 

By  the  act  of  February  20,  lOOT,  chap. 
1134,  S  3,  34  Stat,  at  L.  BSS,  89B,  any  alien 
woman  found  practising  prostitution  within 
three  years  after  abe  should  have  entered 
the  United  States  was  to  b«  deported  "aa 
provided  by  sections  twenty  and  twenty- 
one  of  this  act."  This  Motion  was  amended 
by  the  act  of  March  28,  1910,  chap.  128, 
3  2,  36  Stat  at  L.  265,  U.  8.  Comp.  Statg 
Supp.  1911,  p.  60e,*and  the  limitation  of* 
three  years  was  stricken  out,  but  the  amend- 
ment still  refers  to  g|  20,  21,  and  orders 
deportation  "in  the  manner  provided  by" 
§9  20,  21.  The  beginning  of  these  twa 
sections  provides  for  the  taking  into  ens- 
tody  of  aliens  subject  to  removal,  within 
three  years  from  entry,  and  eo  it  has  been 
argued  in  other  cases  that  the  three-year 
limitation  still  holds  good.  The  construe 
tion  of  the  amendment  waa  not  relied  on 
here,  but  before  wa  can  deal  with  the  cob- 
atitutional  qoesUon  It  beoomca  neocuary 
t«  dispose  ol  that  point.  We  are  of  oirinion 
that  the  effect  of  striking  out  the  thre^ 
year  clause  from  g  3  is  not  changed  by  the 
reference  to  gg  20  and  21.  The  change  in 
the  phraseology  of  the  reference  Indicates 
the  narrowed  pnrpoae.  TIw  prottitnte  la 
to  be  deported,  not  "aa  provided"  but  "in 
the  manner  provided"  in  Sg  20,  SI.  Those 
sections  provide  the  means  for  securing  de- 
portation, and  it  still  was  proper  to  point 
to  them  for  that.  United  States  ez  reL 
Mango  V.  Weis,  181  Fed.  880;  Chomel  t. 
UniUd  States,  112  C.  C.  A.  461,  192  Fed. 
117. 

The  attempt  to  reopen  the  constitutional 
question  must  fail.  It  is  thoroughly  esta)^ 
lished  that  Congress  has  power  to  order  the 
deportation  of  aliens  whose  presence  in  the 
country  it  deems  hurtful.  The  determina- 
tion by  facts  that  might  constitute  a  crime 
under  local  law  is  not  a  conviction  of  crime, 
nor  is  the  deportation  a  punishment;  It 
is  simply  a  refusal  by  the  government  t« 
harbor  persons  whom  it  does  not  want.  The 
coincidence  of  the  local  penal  law  with 
the  policy  of  Congress  is  an  accident  Fong 
Yue  Ting  v.  United  SUtea,  149  U.  S.  698, 
707,  728,  730,  37  L.  ed.  905,  911,  018,  B19, 
13  Sup.  Ct.  Sep.  1016;  Wong  Wing  v. 
United  States,  163  U.  S.  228,  231,  41  L.  ed. 
110, 141, 16  Sup.  Ct  Bep.  &7T ;  Zakonaite  v. 
Wait,  226  U.  S.  272,  275.  B7  L.  ed.  — ,33 
Sup.  Ct  Rep,  31 ;  Tiaco  v.  Forbes,  May  B. 
UIZ.    1228  U.  S.  549, 67  L.  ed.  — ^,33  Sap. 


a  see  •anie  taiilo  *  I  IT 
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Ct.  Rep.  SSS.]  The  prohibition  of  eo  post 
facto  lawB  in  articlo  1,  |  9,  hae  no  applica- 
tion (Johnanneuen  v.  UniUd  States,  225  U. 
B.  227,  242,  60  L.  ed.  1006,  1072,  32  Snp.  Ct 
Rep.  613),  and  with  regard  to  the  petitioner, 
it  is  not  necessarf  to  construe  the  statute 
aa  having  au]'  retroBpectiva  effect. 

Judgment  affirmed. 

(33SV.B.  ua.) 

Id  accordance  with  a  stipulation  of  coun- 
sel, the  same  judgment  will  be  entered  in 
the  eases  of  Schwartz  t.  Adams,  No.  240, 
mod  Weiner  t.  Adams,   No.  241. 


(mv.B.  m.) 
NORFOLK  A  WESTERN  RAILWAY  COM- 
PANY, Plff.  in  Err., 

DIXIE  TOBACCO  COMPANY. 

COHtlERCE  (I  33*)— OCfNKEOTlKO  Oakbhu 
^-LlABIUTT— Cabuack    AlUHDlUnT. 

1.  A  carrier  receives  propertj  for  trans- 
portation from  a   point  in  one  state   to  a 

point  in  another,  within  the  meaning  of  the 
Carmack  amendment  of  June  29,  1606  (34 
Stat,  at  L.  584,  chap.  3591,  U.  B.  Comp. 
Stat.  Supp.  1911,  p.  128B),  3  7,  to  the  in-' 
terstatc  commerce  act  of  February  4,  ]gS7 

(24  Stat,  at  L.  379,  ehap.  104),  S  20,  mail- 
ing it  liable  under  loeb  circumstancea  for 
a  loss  anywhere  «n  rouie,  notwithstanding 
any  stipulation  to  the  contrary,  where  it 
accepts  an  interstate  shipment  to  b«  trans- 
port«d  over  a  route  selected  by  the  shipper, 
which  was  a  different  one  from  that  n'bicli 
the  carrier  otherwise  would  have  chosen, 
and  was  one  respecting  which  the  carrier 
bad  no  established  through  route  or  rate. 
rea.    NotB.— For    other    caiea.    !■««    Commerc*, 

Cent  DIb.  (1  M,  O  :    Dec.  Dig.  i  M.'l 
CARSIEHH    (I    180»)— CONHTITDTIOKAl.    LiW 

(i  3(J2*>— DUB  Pbociss  of  Law— Bkou- 

LATI.NQ    LlABlLITT   or   COHHSCTINO   CAB- 

2.  Acceptance  by  &  carrier  of  an  tnter- 
ctat«  shipment  to  be  transported  over  a 
route  selected  bj  the  shipper,  which  was  a 
different  one  from  tlst  which  the  carrier 
would  otherwise  have  chosen,  and  was  one 
reepecting  which  the  carrier  had  no  estab- 
lished through  route  or  rate,  cannot  be  said 
t«  be  10  far  involuntary  that  to  construe 
the  provisions  of  the  Carmack  amendment 
of  June  29,  1S06,  S  T>  to  the  interstate  com- 
merce act  of  February  4,  1887,  S  20,  as 
making  such  carrier  answerable  for  the 
damans  done  by  connecting  carriers,  not- 
withstanding  any  stipulation  to  the  con- 
trary, will  take  ita  property  without  due 
process  of  law, 

[Bd.  Note,— For  other  cases,  ■««  Csrrlara. 
OsnL  Dls.  II  S15-St«;  IMc.  Dls-  I  ISO;*  Constl- 
tntlonal  Law,  Cant.  DiB.  It  Kl-ffiS;   Deo,  Dls.  I 

m.1 


[No.  E06.1 


IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals  of  the  SUte  of  Virginia  to  review 
a  judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Bedford  County,  in 
that  state,  holding  the  Initial  carrier  in  an 
interstate  shipment  liable  to  the  shipper 
for  loss  on  a  connecting  line.    Afllrmed. 

See  same  case  below.  111  Va,  813,  69  S. 
E.  1106. 

The  tacts  are  stated  in  the  opinion. 

Mr.  Francis  Harkoe  RIvlnna,  by  spe- 
cial leave,  and  Mossrs.  Samuel  Oriffln, 
Thomas  Reath,  and  Theodore  W.  Reath  for 
plaintiff  in  error. 

No  appearance  for  d^endaot  In  error. 

■Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

This  is  an  action  brought  hy  the  defend- 
ant in  error  to  recover  for  damage  to  to- 
h*ceo  shipped  by  it  on  the  railroad  at 
Bedford  City,  Virginia,  to  Marshall,  Texas. 
The  plaintiff  got  a  verdict  and  judgment, 
which  was  alBrmed  by  the  supreme  court 
of  appeals  (111  Va.  813,  69  S.  E.  1106). 
the  case  having  been  taken  there  on  the 
ground  that  the  act  of  June  SB,  190S,  chap. 
3691,  I  7,  34  Stat,  at  L.  594,  5SS,  U.  S. 
Comp.  Stat.  Supp.  1911,  pp.  1288,  1304, 
amending  J  20  of  the  act  t«  regulate  com- 
merce, of  February  4,  1887,  chap,  104,  24 
Stat,  at  L.  379,  386,  is  uneonstitutionaL « 
This  aection  requires  any  common  earriei  9 
receiving  property  ftn* transportation  from 
a  point  in  one  state  to  a  point  in  another 
to  Issue  a  receipt  or  hill  of  lading  for  the 
same;  makes  the  receiving  carrier  liable 
for  loss  caused  hy  any  eommoa  carrier  «• 
tranaita;  and  provides  that  no  contract 
shall  exempt  it  from  the  liability  thus  im- 

The  bill  of  lading  stipulated  that  no  caJ^ 
rier  should  he  liabls  for  damages  not  occur- 
ring on  ita  portion  of  the  through  routo. 
There  was  evidence  that  the  tobacco  was 
damaged  aft«r  it  left  the  railroad  company's 
hands;  and  the  defendant  asked  an  instni<^ 
tion  that  if  the  jury  believe  that  it  de- 
livered the  tobacco  in  good  order  to  the 
next  carrier  the  verdict  should  be  in  its 
favor.  This  instruction  was  refused  and  the 
defendant  excepted.  There  was  evideoco 
aUo  that  the  plaintiff  chose  the  route  for 
the  tobacco,  being  partly  hy  sea,  and  a 
different  one  from  that  which  the  railroad 
would  have  adopted,  which  would  have  been 
all  rail.  The  railroad  had  no  through  route 
or  rats  established  with  the  line  of  steamers 
by  which  the  tobacco  went.  Instructions 
were  asked  and  refused,  subject  to  excep- 
tion, that  the  bill  of  lading  controlled,  and 
that  the  above  statute,  so  far  as  it  at- 
tempts to  invalidate  limitaticms  or  liabil- 
ities like  that  quoted  above.  Is  void. 

a  la  Dee.  A  Am.  Dili.  UOT  to  HAm,  *  Rap'r  IndHua 
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Tb«  fupreme  court  of  appeals  followed 
the  ruling  in  Atlantic  Cout  Line  B.  Co. 
J.  Kitenide  Mills,  219  U.  S.  180,  65  L.  ed. 
1«7,  31  L.RjL(N.S.)  7,  31  Bup.  Ct  Bep. 
IM  (to  which  nay  be  ajlded  Oalveaton,  H. 
A  8.  A.  R.  Co.  V.  Wallace,  223  U.  S.  481, 
SO  L.  «d.  61  e,  32  Sup.  Ct.  Rep.  205),  m 
coDcIuaive.  The  plaintiff  in  error  contends 
that  these  caies  may  be  dittinguiahed  on 
the  ground  that  in  both  of  thev  it  was  to 
be  presumed  that  the  carrier  was  a  volun- 
tary party  to  a  through  route  and  rate, 
whereas  here  the  stipulation  against  liabil- 
ity beyond  its  line,  and  the  fact  that  it 
had  no  through  route  with  tlic  steamstiip 
oompany,  exclude  that  preaumption.  It 
arguea  that  aa  it  wag  bound  to  accept  goods 
destined  beyond  its  line  for  delivery  to  the 
next  carrier,  and  was  required  by  the  atat- 
g  ate  to  give  a  through  bill  of  lading,  if,  on 
■  such  eempulaory  acceptance,*  it  ia  made 
answerable  for  damages  done  by  othera,  ita 
property  is  taken  without  due  process  of 
law.  But  in  the  former  cose  there  was  the 
same  stipulation  in  the  bill  of  lading,  and 
tbe  aupposed  through  routes  were  only  pre- 
sumed. In  the  second  cose  the  carrier  is 
spoken  of  aa  voluntarily  accepting  goods  for 
a  point  beyond  its  line;  but  there,  too,  there 
was  the  same  attempt  to  limit  liability, 
and  in  Uie  present  ease  tbe  acceptance  was 
voluntary  in  the  same  degree  as  in  that. 
There  is  no  substantial  distinction  ' 
the  earlier  decisions  and  this. 
Judgment  affirmed. 


on  U.  B.  STI.) 
JOHN  QUINCY  ADAMS,  Plff-  In  Err, 


C0N8TITDTI0KAL    Law    {|    240")— Food    (| 
1*)— EQUiL  Pbotbctiok   or  the  Laws 

— <Tt.  tmigintTinW— Mjl.g    OBDI  NANCE. 

1.  Milk  drawn  from  cows  outside  the  city 
Is  not  unoonstitutionally  discriminated 
ag^nst  by  a  municipal  ordinance  prohibit- 
ing its  abipment  into  tbe  city  unleas  the 
cowa  ahall  first  have  been  aubjeoted  to  the 
tuberculin  teat  nnd  an  official  certificate  of 
their  freedom  from  tuberculosia  or  other 
contagious  diseaaes  Sled  with  the  health 
officer,  while  the  regulations  relative  to 
cows  within  the  city  forbid  the  sale  of  milk 
from  sick  or  diseased  cowa,  and  contemplate 
inspection  by  the  health  officer,  and  the  ap- 
plication by  him  of  any  known  teat  to  de- 
termine whether  the  animal  inspected  is 
afflicted  with  tuberculosis,  and  the  removal 
by  him  of  any  diaeased  animal  to  a  place 
where  it  will  not  spread  infection. 

[Bd.  Nats.— ror  oChar  cam.  tee  ConBUtutlona] 
Law,  Cenl.  Dig,  sg  SSS,  6B2,  B93,  607-C99 ;  Dec.  Dig. 
I  M:*   Food,  cent.  Dig.  H  1.  3:    Uec.  Dig.  )  1.*] 


CONSTITUTIONAI.    Law    (|    320*)— Fooo    (| 

!•)  _  Dub  Pbocebs  of  Law  —  Poucs 

PowKB— MiU(  Obdihahok. 

£.  The  eonflseation,  forfeiture,  and  im- 
mediate deatruction  contemplated  by  a  mu- 
nicipal ordinance  where  milk  does  not  con- 
form to  tbe  requirements  of  auch  ordinance 
forbidding  the  shipment  into  the  city  of 
milk  drawn  from  cowa  outside,  unless  the 
cows  aball  first  have  been  subjected  to  tbe 
tuberculin  test,  and  an  official  certificate  of 
their  freedom  from  tuberculosis  or  other 
diseaaes  shall  have  been  Sled  with  the  health 
officer,  do  not  take  property  without  due 
process  of  law,  contrary  to  U.  S.  Const., 
14th  Amend.,  even  though  the  necessity 
of  tbe  tests  be  not  demonstrated,  and  the 
beliefs  which  induced  them  may  be  dia- 
pated",  but  such  ordinance  muat  be  regard- 
ed as  a  valid  exercise  of  the  police  power, 
the  destruction  of  the  milk  b^ng  the  only 
available  and  sufficient  penalty  lor  viola- 
tions ot  tbe  ordinance. 

[Bd.  Nate.—For  ath*r  cbki,  sm  Cooitltutlaaal 
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IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  for  Milwaukee  County,  in  that 
state,  sustaining  tbe  validity  of  a  munici- 
pal ordinance  regulating  the  sale  of  milk. 
Affirmed. 

Bee  same  case  below,  114  Wis.  STI,  — 
L.RJl.{N.S.)    — ,  129  N.  W.  618. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harcns  A.  Jacobaon  and  D.  8. 
Tullar  for  plaintiff  in  error. 

Messrs.  Daniel  W.  Hoan  and  John  J, 
Cook  for  defendants  in  error. 

•  Mr.  Justice  McKenna  delivered  tbe  opin-» 
ion  of  the  court: 

Error  to   review  a  judgment  of  the  au- 

preme  court  of  Wisconsin  sustaining  the 
validity  of  an  ordinance  of  the  common 
council  ot  the  city  of  Milwaukee,  regulating 
the  sale  of  milk.t 

tNo  peraon  shall  bring  into  the  city  al 
Milwaukee  for  sale,  either  by  wagon,  cart, 
train,  or  any  other  kind  of  vehicle,  or  keep, 
have,  or  offer  for  aale  or  sell  in  said  city, 
any  milk  or  cream  drawn  from  cows  out- 
side of  said  city,  contained  in  cans,  bottles, 
or  packag'^,  unless  auch  cans,  bottlee,  or 
other  packages  containing  such  milk  or 
cream  for  sale,  shall  be  marked  with  a 
legible  stamp,  tag,  or  impreaaion,  bearing  th* 
name  of  the  owner  of  such  cowa  from  which 
auch  milk  was  drawn,  giving  his  place  of 
business,  including  the  name  of  city,  atreet, 
and  number,  or  other  proper  address,  and 
unless  the  owner  or  owners  af  mch  eowa 
B  Dk.  &  Am.  Bias.  IWI  to  data.  *  Sv'r  Induue 
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'The  ordioftDcc  proridet  tlii,t  tut  milk 
drawn  from  cows  outside  of  the  city  •hall  be 
brought  into  Uie  eitj,  contained  in  cans, 
bottles,  or  packages,  unless  they  b«  marked 
irith  a  legible  stamp,  tag, 
bearing  tbe  name  and  address  of  the 
of  th«  cows,  and  unless  such  owner  iliall, 
vitbin  one  year  from  the  paasags  «f  the 
ordinance,  file  in  the  office  of  the  eommis- 
aioner  of  health  a  cerUficate  of  a  dnly  li- 
censed veterinary  surgeon  or  other  persoa 
given  authority  by  the  State  Lire  Stock 
g  Sanitary  Board  to  make  tuberculin  teats, 
*  stating  that  such  cows  have  been  found  free 
from  tuberculoBiB  or  other  contagious  dia- 
eases.  The  certificate  is  required  to  give  a< 
number  which  has  been  permanently  at- 
tached to  each  cow  and  a  description  suffi- 
cient for  identification.  He  certificate 
must  be  renewed  annually,  and  must  show 
that  the  cows  are  free  from  tuberculosis  or 
other  contagioiu  diseases. 

A  short  time  before  the  ordinance  was  to 
go  into  effect  this  suit  was  brought  against 
the  city  and  Dr.  Bading,  its  health  commis- 
sioner, to  restrain  the  enforcement  of  the 
ordinance.  After  a  hearing,  judgment  was 
entered,  dismissing  tbe  complaint,  and  the 
judgment  was  affirmed  by  the  supreme  court 
of  th«  state. 

Tbe  plaintiff  (we  shall  bo  call  him)  al- 
leged that  he  brought  the  suit  for  himself 
and  all  other  producers  of  and  dealers  in 
pure,  wholesome  milk,  aa  it  involved  a  quea- 
ti<Hi  of  common  interest  to  many  persons. 
He  allied  also  the  following:  He  is  a 
farmer,  living  about  IT  miles  from  Milwau- 
kee, and  maintains  a  large  dairy  herd  of 
cattle,  and  is  enjoying  a  profitable  dairy 
buaineas,  shipping  milk  into  Uiiwaukee  to 
wrtain  retail  milk  dealers  in  the  city.  His 
herd  fs  healthy,  so  far  as  he  is  able  to  know 
or  judge.  He  keeps  his  stables  wholesome 
and  clean,  and  if  his  cows  become  sick  or 
affected  in  any  way  with  any  Infectious  or 

shall,  within  one  year  from  the  passage  of 
tills  ordinance,  file  in  the  ofEce  of  commis- 
sioner of  health,  a  certificate  of  a  duly  li- 
eensed  veterinary  surgeon,  or  of  any  other 
Denon  given  authority  by  the  State  Live 
Stodt  Sanitary  Board  to  make  tuberculin 
tests,  stating  that  such  cows  have  been  test- 
ed with  tuberculin  and  found  free  from 
tuberculosis  or  other  contagious  diseases. 
Such  certificate  shall  give  a  number  which 
has  bMn  permanently  attached  to  each  cow, 
and  a  description  sufficiently  accurate  for 
identification,  stating  the  date  and  place  of 
suob  examination,  and  such  certificate  shail 
be  good  for  one  year  from  date  of  its  is- 
suance. Such  certificate,  however,  must  be 
renewed  annually  and  filed  in  the  office  of 
the  commissioner  of  health,  and  each  such 
sertifleate  shall  show  hi  each  caae  that  the 
animals  from  which  such  milk  was  drawn 


contagioua  ^iaease,  to  tar  as  he  is  able  t* 
learn  or  discover  t^  giving  careful  attention 
to  his  herd  in  its  feeding  and  care,  he  re- 
moves such  animals  immediately.  So  far 
as  he  is  able  to  discover,  his  herd  is  ahso- 
lutely  free  from  disease,  and  the  milk  h« 
offers  for  sale  in  Milwaukee  or  will  offer 
for  sale,  is  and  will  be,  so  far  as  be  is  able 
to  discover,  absolutely  pure  and  wbolesoma; 
and  all  that  proves  to  be  impure  and  un- 
wholesome upon  being  tested  in  the  usual 
and  eustomarj  manner  will  be  withdrawn 
from  sale. 

Bading,  as  eommissioDer  ot  health  of  the. 
city  of  Milwaukee,  threatens,  on  and  afterg 
April  1,  190&,  to  ezecut^the  ordinance,  and* 
confiscate,  forfeit,  and  destroy  all  milk 
shipped  by  plaintiff  and  other  producers  to 
be  sold  in  Milwaukee  contrary  to  tba  re- 
quirements of  tbe  ordinance,  unless  re- 
strained; and  if  be  does  so  irreparable  in- 
jury will  b«  caused  plaintiff  and  such  other 
producers,  and  make  their  business  of  main- 
taining a  dairy  absolutely  unprofitable  as 
well  as  impracticable. 

The  tuberculin  test  required  by  tba  ordi- 
nance is,  aa  plaintiff  is  informed  and  ba- 
lieves,  wholly  unreliable,  untrustworthy,  and 
entirely  worthless  so  far  as  being  a  guide 
or  protection  to  the  public  as  to  whether 
or  not  the  cows  tested  by  it  are  free  from 
the  germs  of  tuberculosis  or  any  other  in- 
fectious disease. 

Tbe  milk  threatened  to  be  confiscated, 
shipped  to  Milwaukee  for  sale  by  plaintiff, 
and  other  producers,  when  pure  and  whole- 
some,  is  not  dangerous  to  pubiie  health  be- 
cause, percbanoe,  the  owners  of  the  cowft 
producing  the  milk  have  not  bad  tbe  cows 
tested,  or  have  failed  to  secure  the  cer- 
tificate of  a  veterinary  surgeon  or  other  per> 
son.  as  required  by  tbe  ordinance. 

It  is  alleged  that  the  Constitution  of  tbe 
state  and  the  14tli  Amendment  of  the  Con- 
stitution of  the  United  States  are  violated. 

are  free  from  tuhereuloaia  or  other  con- 
tagious diseases.  All  milk  and  neam  from 
sick  and  diseased  cows,  or  cows  fed  on  re- 
fuse or  slope  from  distillaries,  or  vinegar 
factories,  unless  such  refuse  or  slops  he 
mixed  with  other  dry  sanitary  grain  or  food 
to  a  consistency  of  a  thick  mush,  or  other 
than  good  wholesome  food,  or  milk  that  is 
dangerous,  or  that  may  affect  or  be  detri- 
mental to  life  or  health,  or  that  has  been 
adulterated,  or  is  below  the  standard  fixed 
by  S  17  of  this  chapter,  or  which  does  not 
conform  to  all  other  provisions  ot  this  chap- 
ter, shall,  upon  discovery  thereof,  he  con- 
fiscated, forfeited,  and  immediately  de- 
stroyed by  or  under  the  direction  of  th', 
commissioner  of  health,  bacteriologist,  oi 
officer  detailed,  who  shall,  if  done  In  good 
faith,  be  held  harmless  in  damage  therefor, 
in  any  suit  or  demand  made. 
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Sa  SUPREME  COURT  REFORTGR. 


A  motion  to  diamiM  is  nude  on  the 
ground  that  the  question!  in  this  ckse,  un- 
der the  decisiona  of  thi»  court,  are  ao  far 
forecloaed  aa  to  make  their  discuEsion  nn- 
necessary.     The  motion  is  overruled. 

The  particular  contention  of  plaintiff  fa 
that  the  ordinance  Tiolat«a  the  14th  Ameud- 
ment  to  the  Constitution  of  the  United 
Etatea  because  it  discriminate*  between 
milk  drawn  from  cows  outside  of  Milwau- 
kee and  milk  drawn  from  cowa  within  the 
city.  Therefore  the  charge  is  that  the  ordi- 
nance does  not  affect  all  persons  alike.  If 
we  regard  the  territorial  distinction  mere- 
ly, that  is,  milk  from  cows  outside  and  milk 
from  cows  within  the  city,  then  is  cer- 
I  tainly  no  discrimination.  All  producers 
■  outside  of  the  city  are  treated  alike.  Plain- 
tiff identifies  himself  in  interest  with  all 
of  them  and  sues  for  all  of  them.  He  there- 
fore seeks  grounds  of  comparison  other  than 
the  locality  of  the  dairies,  and  urges  that 
the  discrimination  exists  in  the  difference 
between  the  testa  to  which  cowa  kept  out- 
side  of  the  city  are  subject  and  the  teat  to 
which  cowa  within  the  city  are  subject. 

To  anstaln  his  contention  pl^ntiff  in  er- 
ror cites  an  ordinance  of  tlie  city  which  pro- 
videa  that  no  cows  or  cattle  shall  be  kept 
in  the  eikj  without  permit  from  the  com- 
missioner of  health,  except  at  places  pro- 
Tided  or  established  for  purposes  of  slaugh- 
tering, and  that  the  stables  and  places 
where  auch  animals  may  be  shall  be  kept 
at  all  timea  In  a  cleanly  and  wholesome 
eonditlon  and  properlj  ventilated,  and  that 
BO  person  shall  allow  any  animal  to  be 
therein  which  is  affected  with  any  con- 
tagious and  pestilential  disease. 

This  ordinance  nas  supplemented  by  vari- 
ons  rules  made  by  the  health  eommisaioner 
In  regard  to  cleanliness  of  the  stabling  of 
the  animals,  keeping  from  them  persons  in- 
teeted  or  who  have  been  expoaed  to  dis- 
ease, requiring  applications  for  permits  to 
be  accompanied  by  the  certificate  of  the 
veterinary  surgeon,  showing  that  the  ani- 
mals have  been  tested  by  the  tuberculin 
test,  and  shown  by  aaid  test  to  be  free  from 
tuberculosis,  and  that  they  are  not  af- 
fected with  any  infectious  or  contagious 
disease.  If  the  animals  become  subsequently 
Infected,  they  are  to  be  removed  from  the 
dty,  or  disposed  of  In  the  manner  provided 
by  Uw. 

Three  contentions  ar«,  notwithstanding, 
made:  (1)  The  rules  were  promulgated 
after  this  suit  was  begun.  <2)  The  com- 
missioner bad  no  authority  to  make  the 
rules.  (3)  They  are  radically  different 
rules  from  the  rules  as  to  cows  kept  out- 
side of  the  city. 

The  third  contention  is  the  only  one  that 
Involves  a  Federal  qneatlon.    Hie  other*  In- 


Tolve  looal  question*  only,*and  the  supreme  ■ 
court  of  the  state  decided  that  the  sale  of 
milk  drawn  from  diseased  cows  is  forbid- 
den within  the  city;  that  the  health  officer 
may  remove  a  diseased  animal  to  a  place 
where  it  will  not  spread  infection;  and  that 
h«  may  apply  any  known  test  to  determine 
whether  the  animal  is  afSicted  with  tuber- 
culosis. Inspection  and  care,  therefore,  can 
be  applied  to  the  animals  within  the  city, 
and  it  is  applied  also  to  the  milk  drawn 
from  such  animals.  It  cannot  be  applied 
to  animals  kept  outside  of  the  city.  It 
can  only  be  applied  to  the  milk  drawn  from 
tbem.  The  court  noticed  this  difference  and 
the  difference  In  the  regulations,  made  nec- 
essary by  it.  "There  are  brought  into  Mil- 
waukee," the  court  said,  "from  outside  of 
the  city,  about  28,000  gallons  of  milk  every 
day,  drawn  from  more  than  10,000  com. 
It  would  be  practically  impossible  to  sub- 
ject this  quantity  of  milk  to  a  microscopic 
examination,  or  to  subject  it  to  what  is 
called  in  the  evidence  tli*  centrifugal  test, 
which  would  also  require  the  use  of  a 
microscope,  although  not  to  the  same  ex- 
tent. Each  animal  within  the  city  can  be 
subjected  to  an  individual  examination,  a 
microscopic  test  of  samples  of  its  milk,  an 
inspection  as  to  its  condition  of  health, 
and  the  tuberculin  teat  applied  directly  un- 
der the  orders  of  the  health  commissioner. 
This  is  a  sufficient  basis  for  separate  le^s- 
lation  relating  to  milk  shipped  Into  tb« 
city.  There  are  other  regulations  covering 
the  sale  of  milk  drawn  from  cows  kept  with- 
in the  eity."  [144  Wis.  377,  —  LJUL 
{N.S.)  — ,  12B  N.  W.  518.] 

We  concur  in  the  conclusion  of  the  court. 
The  different  situstions  of  the  animals  N- 
quire  different  regulations.  Cows  kept  out- 
side of  the  city  cannot  be  inspected  by  the 
health  officers;  they  can  be  inspected  by  a 
licensed  veterinary  surgeon,  and  a  ecrtifl- 
cate  of  the  fact  and  the  identity  of  the  cows 
and  the  milk  authenticated  as  required  t:^ 
the  ordinance.  The  requirements  are  not 
unreasonable;  they  are  properly  adaptive 
to  the  conditions.  They  are  not  discrimina-« 
tory;  they  have  proper  relation  to  the'pur-* 
pose  to  be  Bcc<Knpliahed.  That  purpose  and 
the  necessity  for  it  we  cannot  question. 
Jacobson  V.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  643,  25  Sup.  Ct  Rep.  358,  3  Ann. 
Cos.  705;  Laurel  Hill  Cemetery  v.  San 
Francisco,  216  U.  B.  358,  64  L.  ed.  S15,  SO 
Sup.  Ct.  Hep.  301;  Mutual  Loan  Co.  v.  Mar- 
tell,  222  U.  S.  225,  56  L.  ed.  176,  32  Snp. 
Ct,  Rep.  74;  Purity  Extract  t  Tonic  Col 
T.  Lynch,  226  U.  S.  192,  67  L.  ed.  — ,  33  Sup. 
Ct.  Rep.  44;  Crossman  v.  Lurman.  192  U. 
S.  189,  48  L.  ed.  401,  24  Sup.  Ct.  Rep.  £34| 
New  Orleans  Oosl^ht  Co.  v.  Drainage  Goo- 
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miHitni,  1S7  V.  6.  463,  49  L.  ad.  B31,  2S 
Sup.  Ct.  Sep.  471. 

In  St.  John  v.  New  York,  SOI  U.  B.  S33, 
60  lb  ed.  808,  SO  Sup.  Ct.  Rep.  S54,  6  Ann. 
Cu.  D09,  w«  Mid  th&t,  in  considering  the 
eUasIflcation  of  »  law,  not  only  ita  fin*I 
pnrpoee  muit  ba  regarded,  but  th«  meaju  of 
ita  adminiatration.  Tlie  ease  is  quite  in 
point.  There  regulation*  were  attacked  as 
disoriminatii^  between  producing  and  non- 
producing  vendor*  of  milk  with  a  view  to 
securing  its  freedom  from  adulteration; 
and  adulterated  milk  wu  defined  by  law  to 
be  tbat  to  wbicli  something  was  added  or 
from  which  the  cream  waa  removed  or  was 
naturallf  de(l.;ient,  or  taken  from  eowa  fed 
on  certain  things  or  when  in  certain  eon- 
diUoni.  The  regulations  were  directed  to 
the  inspection  of  lamplea  of  milk  from  the 
entire  herd.  A  producing  vendor  could  ex- 
empt himself  from  the  penalUes  of  the  law 
by  proving  that  his  miUc  was  in  the  same 
condition  as  when  it  kft  the  herd.  The 
nonproducer  had  not  tliat  privilege,  St. 
John,  who  was  a  nonproducing  vendor,  of' 
tered  to  prove  such  fact  as  t«  the  milk  he 
offered  for  sale,  but  the  proof  was  rejected 
and  he  was  convicted  of  violating  the  law. 
The  conviction  was  sustained  against  his  at- 
tack of  diBcrimination  in  the  law.  In  tbat 
oase,  as  in  this,  a  disregard  of  the  regula- 
tions was  sought  to  be  justified  by  the  as- 
sertion of  the  purity  of  the  milk  offered 
for  sale. 

Plaintiff  also  contends  that  the  provision 
of  the  ordinance  which  requiia*  nulk  that 
does  not  conform  to  it*  requirements  to  be 
eonfiaoated,  forfeited,  and  immediately  de- 
■troyed,  take*  his  property  without  due 
process  ot  law. 

STo  snstidn  his  contention,  be  assumes  the 
purity  of  hi*  milk,  though  it  has  not  been 
talwrculin  tested,  and  then 'asserts  that 
"milk  of  this  kind  cannot  be  confiscated  and 
destroyed  simply  because  it  is  not  accom- 
panied with  a  certificate  of  a  veterinary 
surgeon  or  of  some  persMi  authorized  by 
the  Live  Stock  Sanitary  Board  of  the  state 
ot  Wisconsin,  as  provided  by  said  ordinance, 
certifying  that  the  tuberculin  test  has  been 
applied."  But  plaintiff  overlooks  the  alle- 
gation of  his  complajnt.  His  allegation  is 
not  that  his  cows  are  free  from  infectious 
or  contagious  disease,  but  only  "  so  far  as 
be  is  able  to  learn  or  discover."  And  the 
allegation  ot  his  willingness  to  withdraw 
tainted  milk  from  sale  depends  upon  the 
■ame  contingent  knowledge  or  information. 
He  overlooks  also  the  findings  of  the  courts 
against  the  aufliciency  of  his  information, 
and  their  demonstration  of  the  necessity  of 
the  tests  established  by  the  ordinance.  But 
even  If  the  necessity  of  the  tesU  be  not 
dmonitrated  and  the  bdicts  wbioh  Induced 


them  may  be  disputed,  tlit^  snnot  be  pr»- 


SIS,  30  Sup.  Ct  E«p.  SOI,  w«  expressed  tlw 
deference  wMob  must  be  accorded  to  loc«] 
beliefs,  laying  that  we  would  not  overthrow 
an  ezerde*  ot  police  power  based  on  th«n 
ta  protect  health  merely  because  of  our  ad- 
herence to  a  eontrary  belief.  It  will  be  ol>- 
served,  therefore,  that  the  contention  of 
plaintiff  is  without  foundation,  and  that 
the  ordinance  i«  not  aa  arbitrary  and  un- 
reasonable deprivation  of  property  in  a 
wholesome  food,  but  a  regulation  having  the 
purpose  of  and  found  to  be  necessary  for 
the  protection  of  the  public  health. 

The  police  power  of  the  stat«  must  be  de- 
clared adequate  to  such  a  desired  purpose. 
It  i*  a  remedy  made  Decessary  by  plaintiff 
acting  in  disregard  of  the  other  provisions 
of  the  ordinance,^ — that  is,  failing  to  havt 
his  cows  tested  and  their  milk  authenti- 
cated, as  prescribed.  The  city  wa*  surely 
not  required  to  let  the  milk  pass  into  ccm- 
Bumption  and  sprewl  ita  possible  contagion. 
This  seems  to  be  the  alternative  for  whieh 
plaintiff  contends,  and  might  occur.  AU^ 
milk  produced  outside  of  the  city  had  9 
amounted,  tii«*supreme  court  said,  to  B,£00* 
eight^allon  cans  daily.  Ciiminal  pains 
and  penalties  would  not  prevent  the  milk 
from  going  into  consumption.  To  stop  It 
at  the  boundaries  of  th«  ci^  would  be  it* 
practical  deatruetiou.  To  hold  It  there  to 
await  judicial  proceedings  against  it  would 
b«^  as  the  supreme  court  said,  to  leave  it 
at  the  depots,  "reeking  and  rotting,  a  breed- 
ing place  for  pathogenic  bacteria  and  im- 
seeto  during  the  period  necessary  for  notice 
to  the  owner  and  resort  to  judicial  procead- 
inga." 

Wa  Agree  with  the  court  that  the  deatme- 
tion  of  the  milk  was  the  only  available  and 
efficient  penalty  for  the  violation  of  the 
ordinance.  Tha  casc^  therefore,  comes  with* 
in  the  principle  of  the  cases  we  have  cited 
and  of  New  York  ex  rel.  Liebennan  t.  Van 
De  Oarr,  ISO  U.  S.  eG2,  SO  L.  ed.  SOS,  Z« 
Sup,  Ct  Hep.  144.  In  other  words,  aa  the 
milk  might  be  prohibited  from  being  sold, 
at  the  discretion  of  the  board  of  health,  and 
even  prohibited  from  entering  the  city 
(Reid  Y.  Colorado,  187  U.  S.  137,  47  L.  ed. 
JOS,  S8  Sup.  Ct  Rep.  02,  12  Am.  Crim.  Rap. 
506),  a  violation  of  the  conditions  upon 
which  it  might  be  sold  involves  as  a  penalty 
its  destruction.  Plaintiff  sets  up  his  be- 
liefs and  judgment  against  those  of  govern- 
ment, and  attempts  to  defeat  its  regula- 
tions, and  thereby  makes  himself  and  his 
property  a  violator  of  the  law.  In  North 
American  Cold  Storage  Co,  v.  Chicago,  £11 
U.  8.  308,  81B,  S3  L.  ed.  IQS,  ISO,  2B  Sup. 
Ct  Sep.  101,  IS  Ann.  Oaa.  E76,  we  said,  ^ 
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Ur.  Justie«  Pcckhtiia,  ihtX  food  nlii<A  ia  not 
0t  to  be  eatcB,  "if  kept  for  sale  or  In  dan- 
ger of  bein^  sold  ia  itaolE  a  imisance,  and  a 
nnisance  of  the  most  daogeroui  bJndi  in- 
volving, aa  it  does,  the  health,  if  not  the 
Uvea,  of  persona  wbo  may  eat  it."  And  It 
wma  decided  that  in  au^  e«ae  tbe  food  eould 
be  seized  and  deatrojed,  and  that  a  provl- 
■ion  tor  a  hearing  liefore  aeizure  and  eon- 
demnation  waa  not  neeesaaiy.  It  waa  alao 
deeided  that  the  owner  of  the  food  had  hia 
remedf  against  the  arbitrary  action  of  the 
health  offlcera. 

It  ia,  howtv«r,  aaid  that  pl^ntiff  la  pre- 
cluded from  such  remedy  because  the  ordi- 
nance expressly  provides  that  the  health 
QP  officers  "shall  be  held  harmless  in  diunagea" 
s  for*  their  acta  "it  done  in  good  faith."  It 
majr  be  that  that  portion  of  the  ordinance 
la  separable  if  invalid.  The  supreme  court 
«f  the  state  aaid  it  was  not  neceaasiy  to 
pass  upon  ths  provision.  What  riew  it 
might  entertain  it  did  not  elearlj  exprMs. 
In  determining  the  validity  of  the  provision 
the  court  said  that  it  "must  aaaiime  that 
the  ordinance  is  otherwise  valid,"  and  tbat 
it  could  not  presume  that  plaintiff  would 
disregard  the  ordinance  held  by  it  "to  be 
valid,  or  place  his  property  in  a  condition 
to  invite  ita  deatmction."  "Belf-lnHieted 
damage,"  tiie  court  added,  "is  not  recover- 
«ble.'*  The  open  judicial  inquiry  ia  in  such 
«aM;  "Waa  the  damage  aelf-inflietedt"  In 
other  words,  as  we  underatand  the  court, 
•  question  upon  that  portion  of  the  ordi- 
nance has  notyet  reached  a  justiciable  stage. 
There  is  certainly  no  deatmction  of  the  milk 
impeniiing.  Indeed,  according  to  the  alle- 
gations of  the  complaint,  there  ia  a  threat 
-only,  to  be  ezectrted  if  plaintiff  ahould  take 
milk  into  the  city,  which,  though  he  allegea 
fca  is  anxious  to  do,  he  maj  not  do. 
Judgment  affirmed. 


(man.  HI.) 
TTTLB    GUARANTY    &    SURETY    COM- 
PANY, Plfl.  In  Err., 


OouBTfl  (I  2Ce*>— FJomaL  Codbts— P»op- 
KB  DiKEicT  FOB  Suit— Action  on  Bono 

or  PUBLJO  COKTB1£TOB. 

The  provisionB  respecting  the  proper  dis- 
trict for  an  action  on  the  bond  of  a  public 
contractor,  which  are  made  by  the  act  of 
Pebruarv  24,  1805  (33  Stat,  at  L.  813,  chap. 
778,  U.  S.  Comp,  Stat.  Supp.  1011,  p.  1071 ) , 
amendiitorj  of  the  act  of  August  13,  1B94 
(88  Stat,  at  L.  278,  chap.  E80,  U.  S.  Comp. 
Stat.  1901,  p.  aS23),  for  the  protection  of 

Eraona   furnishing  material   and   labor   for 
t  construction  of  a  puhlio  work,  do  not 
upplj  when  the  bond  and  ths  varlona  eon- 


tracts  were  all  axecated  prior  to  the  paaa- 
age  of  the  amendatory  act,  although  the 
work  waa  done  and  the  material!  furnished 
after  that  date;  and  nieh  anit  ia  therefora 
properly  brought,  under  the  aet  of  Auguat 
13,  18S4  (2S  Stat,  at  I^  £7S,  chap.  £S2,  U. 
S.  Comp.  Stat.  ISOl,  p.  231G),  S  6,  in  the 
district  where  the  pnncipal  office  of  th« 
EUrety  company  executing  the  bond  waa 
situated. 


IN  ERROR  to  the  CIreait  Court  ot  tha 
United  State*  for  the  Middle  Distnct 
of  Pennaylvania  to  review  a  judgment  la 
favor  of  plaintiff  in  an  action  upon  tha 
bond  of  a  public  contractor.    Affirmed. 

See  same  case  below,  on  demurrer,  lU 
Fed.  944. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Rnesell  H.  Robblna  for  plain- 
tiff in  error. 

Meaars.  Q,  W.  Pepper  and  TbonuM 
Stokes  for  defendant  in  error.  . 

*Mr.  Chief  Justice  White  delivered  tlta* 
opinion  of  the  court: 

This  ia  an  action  upon  a  contractor'a 
bond  executed  on  May  24,  1904,  under  the 
provisions  of  the  act  of  Congreaa  of  August 
13,  18S4,  chap.  880,  SB  Stat  at  L.  278,  U. 
S.  Comp.  Stat.  1W)1,  p.  2583,  entitled,  "An 
Act  for  the  Protection  of  Persons  Furnish- 
ing Materials  and  Labor  for  the  Conatme- 
tion  of  Public  Worka."  The  question  for 
decision  Is  whether  the  court  below  had 
jnriadietiim  <rf  ths  cause. 

The  bond  was  executed  by  the  tarttj 
company  in  connection  with  a  contract 
entered  Into  by  the  ScoBeld  C<Hnpany  with 
the  United  Statea  for  the  erection  ot  a  dry 
dock  at  the  League  Island  navy  yard.  The 
Harlan  &  Hollingsworth  corporation  took 
over  a  aubcontract  and  constructed  a  cais- 
son for  the  dock.  To  recover  a  balanoa 
owing,  the  corporation  resorted  to  ita  rem* 
edy  on  the  bond.  The  bond  and  various 
contriictB  were  made  prior  to  1P06.  g 

'The  above-mentioned  act  of  August  13,* 
1894,  contains  no  direction  respecting  where 
suit  npon  the  bond  of  a  contractor  shall  be 
brought  by  a  subcontractor,  or  what  courta 
shall  take  juriadiction  of  the  right  of  action 
it  creates.  As  the  principal  office  of  the 
defendant  aurety  company  was  located 
within  the  district,  tbia  action  was  oom- 
menced  In  the  court  below,  as  authorized 
by  g  fi  of  an  act  of  Congreaa  alao  approved 
Auguat  13,  1694  (chap.  2SS,  88  SUt  at 
L.  87S,  V.  a  Coup.  Stat.  IMl^  p,  2SU), 


*Far  other  cam  a**  M 
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n^Iatlng  enretj  compulas  which  ezaento 
bonds  required  b^  the  Uwi  al  tb*  United 
etatei 

Tlie  Scofleld  Compuy  «d  not  defend. 
The  nretj  eompuiT,  luwrrsr,  enteinl  a 
pin  to  the  JwIadletioB  «(  the  onart,  con- 
tending thkl  u  the  work  doM  ud  m&- 
teriftU  and  Uber  fnrnltbed  bf  the  HarUn 
k  Holtingswcrtii  eorpomtion  were  done  and 
fnmished  kfter  the  pMaage  of  ui  ett  ap- 
pToved  FebnmiT  U,  190S  (ehtp^  778,  S3 
Btat.  «t  L.  811,  U.  8.  Camp.  Stet.  8npp. 
1911,  p.  1071),  unendstoty  of  tbe  flrat- 
Kentioned  act  of  1894,  and  making  im- 
portant change*  in  the  righta  of  a  aiibcan- 
tractor,  the  provision!  of  the  amendatory 
act  governed,  and  the  action  should  have 
been  commenced  tn  tbe  district  in  which 
tbe  contract  was  to  b«  performed  and 
executed.  A  dieinnrrer  to  the  plea  n-as  sus- 
tained, and  for  want  of  an  afRdavit  of  de- 
fense, judgment  was  entered  in  favor  of 
the  Harlan  &  Hollingeworth  Company,  and 
the  eaae  wai  brought  directly  hen  •■  the 
qoestlon  d  Jnriadletloa. 


The  eirenti  cooit  warn  clearly  right  in 
upholding  its  jnriadietioB.  Aa  already 
stated,  the  contract  betwoan  the  Ualtad 
States  and  the  original  eontractar,  the  bond 
of  the  Mi«^  compaiy,  and  the  contract 
with  the  OM  plaintitr,  were  all  eiiccuted 
prior  to  the  paeaage  of  the  amendatorj  act. 
To  hold  that  the  latter  act  applied,  thera- 
fore,  would  be  to  construe  the  act  as  harlnc 
a  retroactive  effect  It  hai,  however,  bees 
definitely  decided,  that  tbe  act  was  intended 
to  have  merely  a  proapeotiTe  operatim. 
United  Statu  Pidelitj  i  O.  Co.  v.  Stmthei* 
Welle  Co.  209  U.  a  306,  SZ  L.  ed.  804,  i» 
Sup.  Ct.  Rep.  fiS7;  Davidson  Broe.  Marbla 
Co.  V.  United  SUtes,  213  U.  S.  10,  53  L.  ^ 
ed.  876,  29  Bup.  Ct.  Sep.  324.  The  decisions  >; 
'lend  no  support  to  the  contention  now  •' 
urged  on  behalf  of  tbe  plaintiff  In  error, 
that  Congress  intended  tbe  act  of  190fi  t» 
be  retroactive  in  all  case*  where  the  work 
was  done  after  the  puaage  ol  the  amen^ 

Judgment  aflrnwd. 
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JAMES  O'DONNELL. 

I'aTBNTS      H      181*)— CONBTRDCTTIOrj  — _  _ 

STBTCTiONB  oif  Sales  bt  Purchasbb»— 
"ViND"— "Makb  Ube  OB  Vend." 
1.  The  excluaivo  rigbt  to  "make,  use, 
T*nd  the  invention  or  discovery,"  granted 
by  U.  S.  Bev.  Stat,  S  4884,  U.  B.  Comp. 
Stat.  1901,  p,  3381,  to  the  patentee,  hia 
heirs  and  aasigne,  does  not  include  the  right 
to  limit  by  notice  the  price  at  which  th« 
patented  article  may  be  reaold  at  retail 
bj  a  purchaser  from  jobbers  who  have  paid 
to  the  pateotee's  agent  the  full  price  asked. 

[Ed.  Nata^-FV>r  other  ciHs,  bm  Fatenu,  Cani 
Dig.  g{  aiE;   Dec  Dig.  1 191.* 

r  deflnlUona,  bm  Wordi  and  Phriaei 
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Patemtb  (S  216*)— Salk  ob  Lice.nsb— No- 
tice OF  Price  Restbictioh. 
2,  Attaching  a  notice  to  a  patented  ar 
ticle  which  states  that  the  article  is  licensed 
for  sale  and  use  at  a  specified  price,  that 
«  purchase  is  an  acceptance  of  the  condi- 
tions, and  that  all  rights  revert  to  the  pat- 
entee in  the  event  of  a  violation  of  the 
restriction,  cannot  convert  an  otherwise  ap- 
?ntly  unqualified  sale  into  a  mere  licen>« 
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Dfs-  I  329;    Dec.  Dig.  i  216.*] 

[Ko.   B51.] 

Aigaed  April   10,   1913.     Decided  May   B6 

1913. 

ON  A  CERTIFICATE  from  the  Court  of 
Appeals  of  the  District  of  Columbia 
presenting  the  question  of  the  right  of  a 
patentee  to  limit  by  notice  the  price  at 
which  the  patented  article  may  be  reaold. 
Answered  in  the  negative. 

The  facta  are  stated  in  the  opinion. 

Messrs.  EUwla  J.  Prlndle  and  Arthur 
Wright  for  Bauer  &  <^e. 

Messrs.  Daniel  W.  Baker  and  Frank  J. 
Hogan  for  CDonnell. 

Mr.  Horace  Pettit  for  tba  Victor  Talking 
Machine  Company. 

Mr.  Nathan  Matthewa  for  the  Waltham 
Watch  Company. 

Messrs.  Frederick  P.  Fiah  and  Thomas 
W.  Felham  for  the  Gilette  Safety  Razor 
Company. 


>   Day   delivered   the   opin 


f  'Mr.  Justii 
•f  the  court: 

This  case  is  i»i  a  certificate  from  the 
eourt  of  appeals  of  the  District  of  Columbia. 
The  facta  stated  in  the  certificate  ai«: 

"Bauer  k  Cie.,  of  Berlin,  Germany,  co- 
partners, being  the  aaeigneea  of  letters  pat- 
ant  of  the  United  StaUs,  dated  April  6, 
1S98,  No.  601,995,  covering  a  certain  water 
soluble  albumenold  known  aa  ^anatogm,' 

]  the  process  of  manufacturing  tlie 


',  doing  business 
in  the  city  of  New  York,  under  the  trade 
name  of  the  Bauer  Chemical  Cranpany, 
whereby  Hehmeyer  becams  and  has  ainee 
been  the  sole  agent  and  licensee  for  tba 
sale  of  said  product  in  the  United  States, 
the  agreement  contemplating  that  Hehmey- 
er should  have  power  ta  flz  the  price  of 
sale  to  wholesalers  or  distributes  and  to 
retailers,  and  to  the  public  Tb«  agreement 
further  contemplated  tbat  said  product 
should  be  furnished  Hehmeyer  at  manufac- 
turing cost,  the  net  profits  obtained  b;  him 
to  be  shared  equally  by  the  parties  to  the 
agreement.  Since  April,  1910,  this  product 
ha*  been  tmiformly  sold  and  supplied  to  the 
trade  and  to  the  puUio  by  the  appellajiti 
and  their  licensees  in  sealed  packages  bear- 
ing the  name  'Sanatogen,'  the  words  'Pat- 
ented in  U.  B.  A.,  No.  S0I,90G,'  and  tbe 
following: 

"Notice   to   the   Retailer. 

"This  size  package  of  Sanatogen  is  li- 
censed by  us  for  sale  and  use  at  a  price 
not  less  than  one  dollar  (SI).  Any  sale  in 
violation  of  this  condition,  or  use  when  lo 
sold,  will  constitute  an  infringement  of  our 
patent  No.  601,995,  under  which  Sanatogen 
is  manufactured,  and  all  persons  so  selling 
or  using  packages  or  contents  will  be  liabls 
to   injunction   and  damages. 

"A    purchase    is    an    acceptance    of    this  ^ 
condition.     All'rights  revert  to  the  under- 
signed  in  the  event  of   violation. 

The  Bauer  Chemical  Co. 

"The  appellee  ia  the  proprietor  of  a  re- 
tail drug  store  at  904  P  Street,  N.  W.,  in 
this  city.  He  purchased  of  the  Bauer 
Chemical  Company  for  his  reUil  trad* 
original  packages  of  said  Sanatogen  bear- 
ing the  aforesaid  notice.  These  packages 
he  sold  at  retail  at  less  than  tl  and,  per* 
sisting  in  such  sales,  appellants,  in  March, 
1911,  severed  relatione  with  him.  There- 
upon appellee,  without  the  license  or  consent 
of  the  appellants,  purchased  from  jobbeia 
'thin  the  District  of  Columbia,  said  job- 

rs  having  purchased  from  appellants, 
original  packages  of  said  product  bearing 
the  aforesaid  notice,  aold  said  packages  at 
retail  at  less  than  the  price  fixed  Id  said 
notice,  and  avers  that  he  will  continue  such 

The  question  propounded  Is:  "Did  tha 
acts  of  the  appellee,  in  retailing  at  leas 
than  the  price  fixed  in  said  notice,  original 
packages  of  'Sanatogen,'  purchased  of  job- 
bers, as  aforesaid,  constitute  infringement 
of  appellante'  patent?" 

The  protection  given  to  InveDtora  and 
authors  in  the  United  States  originated  In 
the  Constitution,  |  8  of  article  I.  of  which 


about   July,    1907,   entered   into   aa   agree-    anthorizea    the   Congress   "to   prwnote   tlw 
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piogreu  of  Ktenee  and  uaeful  arts  bf  H- 
enring  for  limited  times  to  anthon  and 
btrentora  the  excliui**  right  to  their  re- 
spective writings  and  discovenei."  This 
protection,  bo  far  as  tnTeutora  are  eon- 
Mrned,  has  been  conferred  by  an  act  of 
Congress  pused  April  10,  1790,  and  sub- 
sequent acta  and  amendments,  the  act  of 
1790  (1  Stat,  ftt  L.  109,  chap.  T),  granted 
'tbe  sole  and  exclusive  right  and  libertj 
of  making,  constructing,  using,  and  vend- 
ing to  others  to  be  used,  the  said  inven- 
tion or  discovery."  In  1793  (1  Btat.  at  L. 
SIS,  chap.  11),  the  word  "full"  was  substi- 
etuted  for  the  word  "sole,"  and  in  183S  (6 
•  But  at  L.  117,  S  fi.'chap.  357),  the  word 
"constructing"  was  omitted.  This  legisla- 
tion cnbninated  In  g  4884  of  the  Beviaed 
Btatutes,  the  part  with  which  we  are  deal- 
ing being  practically  identical  with  the  act 
of  1870  <in  eut.  at  L.  198,  S  22,  cbap. 
£30,  U.  S.  Comp.  Stat.  1901,  p.  3381).  It 
provides  that  every  patent  shall  contain 
"a  grant  to  the  patentee,  his  heirs  and 
assigns,  for  the  term  of  seventeen  years, 
of  the  exclusive  right  to  make,  use,  and 
vend  the  invention  or  diecovery." 

The  right  to  make,  use,  and  sell  an  in- 
vented article  is  not  derived  from  the  pat- 
ent law.  This  right  existed  before  and 
without  the  passage  of  the  law,  and  was 
always  the  right  of  an  inventor.  The  act 
secured  to  the  inventor  the  eacliuivt  right 
to  make,  use,  and  vend  the  thing  patented, 
and  consequently  to  prevent  others  from 
exercising  like  privileges  without  the  eon- 
sent  of  the  patentee.  Bloomer  v.  McQuewsn, 
14  How.  S39,  649,  14  L.  ed.  832,  537;  Con- 
tinental Paper  Bag  Ca  v.  EasUrn  Paper 
Bag  Co.  210  U.  S.  405,  425,  52  L.  ed.  1122, 
1130,  ES  Sup.  CL  Hep.  748.  It  was  pawed 
for  tbe  purpose  of  encouraging  useful  in- 
vention and  promoting  new  and  useful  im- 
provements by  the  protection  and  stimu- 
lation tberel^  given  to  inventive  genius, 
and  was  Intended  to  secure  to  the  public, 
after  th«  lapse  of  tbe  exclusive  privileges 
granted,  the  benefit  of  such  inventions  and 
improvements.  With  these  beneficent  pur- 
poses in  view  the  act  of  Congress  should  be 
fairiy  or  even  liberally  construed ;  yet, 
while  this  principle  is  generally  recognized, 
eare  should  be  taken  not  to  extend  by  judi- 
dal  oonstruction  the  rights  and  privileges 
which   It  was   the  purpose  of   Congress   to 

In  framing  the  act  and  defining  tbe  ex- 
tent of  the  rights  and  privileges  secured 
to  a  patentee.  Congress  did  not  use  techni- 
cal or  occult  phrsses,  but  in  simple  terms 
gave  an  Inventor  the  exclusive  right  to  make, 
nse,  and  vend  bis  invention  tor  a  deflnite 
term  of  years.  The  right  to  make  can  soaree- 
^j  h*  nude  pislner  by  definition,  and  em- 


braoes  the  eonstmction  of  the  thing  invent- 
ed. The  right  to  use  is  a  comprehensiv*  3 
term  and  embraces  within  its  meaning •th*  * 
right  to  put  into  service  any  given  ia- 
vention.  And  Congress  did  not  stop  with 
the  express  grant  of  the  rights  to  make  and 
to  use.  Recognizing  that  many  inventions 
would  be  valuable  to  the  inventor  because 
of  sales  of  the  patented  machine  or  device 
to  others,  it  granted  also  the  exclusive 
right  to  vend  tbe  invention  covered  by  tho 
letters  patent  To  vend  Is  also  a  term 
readily  understood  and  of  no  doubtful  im> 
port.  Its  use  in  the  statute  secured  to  ths 
inventor  the  exclusive  right  to  transfer 
the  title  for  a  consideration  to  otliers.  In 
the  exclusive  rights  to  make,  use,  and  vend, 
fairly  construed,  with  a  view  to  making 
the  purpose  of  Congress  effectual,  reside 
the  extent  of  tbe  patent  monopoly  under 
tbe  statutes  of  tbe  United  States.  Bloomet 
V.  McQuewan,  14  How.  649,  14  L.  ed.  637. 
We  need  not  now  stop  to  consider  the  rights 
to  sell  and  convey,  and  to  license  others  to 
sell  or  use  inventions,  which  rights  have 
been  the  subject  of  eonsidsTation  In  th* 
numerous  reported  cases  to  be  found  ia 
the  bo(^.  We  are  here  concerned  with  tho 
construction  of  the  statute  in  the  aspect 
and   under   the   facts   now   presented. 

The  case  presented  peri:ains  to  goods 
purchased  by  jobbers  within  the  District 
of  Columbia,  and  sold  to  the  appellee  at 
prices  not  stated,  and  resold  by  him  at  re- 
tail at  less  than  the  price  of  tl  fixed  in  tha 
notice.  The  question,  therefore,  now  befors 
this  court  for  judicial  determination^  is; 
May -a  patentee  by  notice  limit  the  price 
at  which  future  retail  sales  of  the  patented 
article  may  be  made,  such  article  being  in 
the  hands  of  a  retailer  by  purchase  from 
a  Jobber  who  has  paid  to  the  agedt  of  th« 
patentee  the  full  price  asked  for  the  arti- 
cle soldt 

The  object  of  the  notice  is  said  to  be  to 
effectually  maintain  prices  and  to  prevent 
ruinous  CMnpetJtion  by  tbe  cutting  of  prices 
in  sales  of  tbe  patented  article.  That 
such  purpose  oonld  not  be  accomplished  by 
agreements  concerning  articles  not  protect- 
ed by  the  patent  monopoly  was  settled  by 
this  court  In  the  ease  of  Dr.  Miles  Medical  JJ 
"Co.  V.  John  D.  Park  &  Sons  Co.  220  U,  S.* 
373,  55  L.  ed.  G02,  31  Sup.  Ct.  Rep.  370, 
in  which  It  was  held  that  an  attempt  to 
thus  fix  the  price  of  an  article  of  general 
use  would  be  agaiiiat  public  poli<7  and  void. 
It  was  doubtless  within  the  power  of  Con- 
gress to  confer  such  right  of  restriction 
upon  a  patentee.  Has  it  done  sol  Tba 
question  has  not  been  determined  in  aaj 
previous  ease  in  this  court,  so  far  as  wa  ai« 
sware.  It  was  dealt  with  under  the  eopy 
right  statute,  however.  In  the  ease  of  BoU» 
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Ibrrfll  Co.  t.  Stnuii,  210  U.  S.  S39,  S2 
L.  ed.  10S8,  28  Sap.  Ct  Rap.  722.  In  tfaftt 
«ua  It  wai  undertaken  to  limit  tba  prio* 
•f  •opjTighted  book*  for  uIb  at  rebul 
%y  «  notiM  on  etch  book,  fixing  the  price 
rt  tl  knd  stating  tliAt  no  dealer  «u  li- 
•Mued  to  sell  it  for  leu,  and  tliat  a  Bale 
ttt  a  leai  price  would  be  treated  u  an  in- 
fringemcDt  of  the  copyright  It  waa  there 
held  that  the  atatute,  in  aecuring  to  the 
bolder  of  the  copyright  the  sole  right  to 
vend  eopiee  of  the  book,  eoaferred  a  privi- 
I^n  which,  when  the  book  was  lold,  was 
•xercieed  by  the  holder,  and  that  the  right 
aoonrad  by  the  statute  waa  thereby  ex- 
hatuted.  Tlie  court  aho  held  that  it  waa 
not  the  purpoee  of  the  law  to  grant  the  fur- 
ther right  to  qualify  the  title  of  future 
pnrohaeere  by  mean*  of  the  printed  notice 
«ffixed  to  the  book,  and  that  to  give  luch 
right  would  extend  the  statute  beyond  its 
fair  meaning,  and  eeeure  privilegea  not  In- 
tended to  be  covered  by  the  act  of  CongreBs. 
In  that  ease  it  was  recognized  that  there 
are  difference*  between  the  copyright  statute 
and  the  patent  statute,  and  the  purpoee  to 
decide  the  question  now  before  ua  was  ex- 
pressly disclaimed. 

Section  4SS2,  Revised  Statutes  (U.  8. 
Comp.  SUt  19D1,  p.  3406),  a  part  of  the 
«opyright  acit,  Mcurea  to  an  author,  in- 
ventor, designer,  or  proprietor  of  books, 
mape,  charts,  or  dramatic  or  musical  eon»- 
poeitions,  the  sole  liberty  of  printing,  ra< 
printing,  publishing,  oompleting,  copying, 
«xecuting,  finisfaiag,  and  vending  them. 
While  that  statute  differs  from  the  patent 
■tatute  in  terms  and  in  the  subject-matter 
intended  to  be  protected,  it  is  apparenl 
•ithatt  in  the  respect  Involved  in  the  present 
•  inquiry,  there  is  a  strong  similarity  between 
And  identity  of  purpose  in  the  two  statutes. 
In  the  ease  of  patents  the  exclusive  right 
to  vend  the  invention  or  discovery  Is  added 
to  the  like  right  to  make  and  use  the  sub- 
ject-matter of  the  giant,  and  in  the  case 
-el  copyrights  the  sole  right  of  multiplying 
■and  reproducing  books  and  other  composi- 
tions is  coupled  with  the  similar  right  of 
"•Vending  the  same."  So  far  as  the  use 
•of  the  terms  "vend"  and  "vending"  is  con- 
cerned, the  protection  intended  to  be  se- 
-enred  Is  snbetantially  identical.  The  sale 
■of  a  patented  article  is  not  easeutially  dif- 
-ferent  from  tbe  sale  of  a  book.  In  each 
-easa  to  vend  Is  to  part  with  the  thing  for 
«  consideration.  It  is  Insisted  that  the 
purpose  to  be  subserved  by  notices  such  as 
-are  now  under  consideration — keeping  up 
{Hrloea  and  preventing  eompetitton — Is  more 
wsiiiitlsl  to  the  protection  of  patented  in- 
Tentims  than  of  copyrighted  articles;  and 
iH  ii  said  that  the  oopyrigbtod  article  may 
Aa  aad  aanalfy  in  mM  Im*  s  hnnp  eonaid- 


eration  by  the  author  or  composer,  and 
that  he  has  no  interest  in  the  subsequent 
sales  of  the  work,  while  patented  inventiona 
require  large  outlays  to  create  and  main- 
tain a  market  To  some  extent  this  eonten* 
tion  may  be  based  upon  fact;  nevertheless 
It  fa  well  known  that  in  many  instancea 
the  compensation  an  author  receives  is  the 
royalties  upon  sales  of  his  hodk  or  a  per- 
centage of  proflts,  which  makes  it  desir- 
able that  he  shall  have  the  protection  of 
devices  intended  to  keep  up  the  market  and 
prevent  the  cutting  of  prices.  But  these 
consideratiouB  could  have  had  little  weight 
in  framing  tbe  acts.  In  providing  for 
grants  of  exclusive  rights  and  privitegei 
to  inventors  and  authors  we  think  Con- 
gress had  no  intention  to  use  the  term 
"vend"  In  one  sense  in  the  patent  act  and 
"vending"  in  another  In  the  copyright  law. 
Protection  in  the  exclusive  right  to  eell  is 
aimed  at  in  both  instances,  and  the  terms 
used  in  tiia  statutes  are  to  all  intents  the 

It  is  apparent  that  the  principal  differ-* 
ence  in  ihe'enactments  lies  in  the  presence  * 
of  the  word  "use"  In  the  patent  statute  and 
Its  absence  in  the  copyright  law.  An  in- 
ventor has  not  only  the  exclusive  right  to 
make  and  vend  his  invention  or  discovery, 
but  he  has  the  like  right  to  use  it;  and 
when  a  case  come*  fairly  within  the  grant 
of  the  right  to  use,  that  use  should  be  pro- 
tected by  all  means  properly  within  the 
scope  of  the  statute.  In  E.  Bement  1  Sons 
V.  National  Harrow  Co.  IBS  U.  B.  TO,  40 
L.  ed.  loss,  2Z  6np.  Ct  Rep.  T47,  tbe 
owner  of  a  patent  granted  a  license  to  tbe 
defendant  to  manufacture  and  sell  harrows 
embodied  In  the  Invention  covered  by  the 
patent.  The  license  provided  for  the  pay- 
ment to  the  licensor  by  the  licensee  of  a 
royal^  of  II  for  each  harrow  or  frame 
sold,  and  stipulated  that  the  licensee  waa 
not  to  sell  to  any  person  for  a  leas  price 
than  that  named,  and  that  the  license  was 
subject  to  change  from  time  to  time.  The 
case  was  one  arising  upon  license  agree- 
roente,  originating  in  a  state  court,  and 
did  not  involve  the  CMistruction  of  the 
patent   act   in   the   circumstances   now  db- 

Chief  reliance,  however,  of  the  plaintiff 
In  this  case,  is  upon  the  recent  decision  of 
this  court  in  Henry  v.  A.  B.  Dick  Co.  224 
U.  S.  1,  SB  L.  ed.  MS,  32  Sup.  Ct  Rep.  304. 
An  exsmluation  of  the  opinion  In  that  easa 
shows  that  the  restriction  was  sustained 
because  of  the  right  to  use  the  machine 
granted  in  the  patent  statute,  distinguish- 
ing in  that  respect  the  patent  tTtmi  Uw  eopy- 
right  act  In  that  ease  a  patented  mimeo- 
graph bad  been  sold  whieh  bore  an  insert^ 
tlOD  in  the  toTBi  of  a  notice  that  the  im- 


,dn,GOOglC 


Ult. 


BAUER  k  OIB.  ▼.  CKDONNXLL. 


U» 


chins  wmi  told  vith  Uw  Uosbm  rattiotton  I 
that  It  might  only  be  nied  with  atenclt, 
ink,  and  other  euppIlM  made  bj  the  A.  B. 
Didc  Company,  the  ownen  of  tha  patent 
Tba  alleged  infringer  aoM  to  the  purchuei 
of  the  mimeograph  a  can  of  ink  auitahle 
for  DM  with  the  machine,  with  full  knowl' 
edge  of  the  reatriction,  and  with  the  e\- 
peetation  that  the  ink  aold  would  be  ueed 
in  connection  with  the  machine^  It  ii  ex- 
preaalj  atated  in  the  opinion  that  Uie  ma- 
chine waa  Mid  at  coat  or  leaa,  and  that  the 
tt  patentee  depended  upon  the  profit  realized 
•  from  the  tale*  of  the  nonpateoted  artielea 
to  be  used  with  the  machine  for  the  profit 
which  be  expected  to  realize  from  hia 
vention  (221  U.  S.  86).  After  comment 
npon  the  eo[^right  atatutea  and  the 
•emblanc*  between  the  authoT*!  right  to 
Tend  eopiee  of  hia  work  and  the  patentee'a 
right  to  vend  the  patented  thing,  it  waa 
aaid    (p.   4S): 

"To  the  inrentor,  by  S  4884,  Revised 
Statutea  (U.  8.  Comp.  Btat.  1601,  p.  8381), 
there  ia  granted  'the  excltuive  right  to 
make,  nee,  and  vend  the  invention  or  dia- 
coveiy.'  Thia  grant,  aa  defined  in  Bloomer 
T.  McQoewan,  14  How.  fiSO,  649,  14  L.  ed. 
632,  fi37,  'conatsta  altogether  in  the  right 
to  exclude  everyone  from  making,  using, 
or  vending  the  thing  patented.'  Thus,  there 
•re  aeveral  lubetantive  righta,  and  each  ia 
the  aubjeet  of  subdiviaion,  ao  that  one 
peraon  may  he  permitted  to  make,  but 
neither  to  lell  nor  oae,  the  patented  thing. 
To  another  may  be  conveyed  the  right  to 
■ell,  but  within  a  limited  area,  or  tor  a 
particular  uae,  while  to  another  the  patentee 
may  grant  only  the  right  to  make  and  uae, 
or  to  use  only  for  apeciflc  purpoaea.  Adams 
T.  Burke,  17  WalL  4S3,  21  L.  ed.  TOO;  Mit- 
ebell  T.  Hawley,  18  Wall.  644,  21  L.  ed.  322; 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  7BB,  19  L.  ed.  6S6,  6S9."  (Italics  in 
the  original  opinion.) 

That  ease  was  diatinguiabed  from  Bobhs- 
llerrill  Co.  v.  Straua,  aupra,  eooBtruing 
ti»  copyright  act,  because  of  the  difference 
In  the  terma  of  the  copyright  and  patent 
ttatntea,  tbe  patent  act  conferring  not  only 
the  right  to  make  and  aell,  but  tbe  exclu- 
sive right  to  uae  the  aubject-matter  of  the 
patent.  It  was  under  the  right  to  use 
that  the  licenae  notice  in  question  was 
sustained,  and  it  Is  obvious  that  tbe  notice 
In  that  ease  dealt  with  the  uae  of  the  mS' 
ehlne,  and  limited  it  to  uae  only  with  the 
paper,  ink,  and  auppliea  of  the  manufac- 
ture of  the  patentee.  While  tbe  title  was 
transferred,  it  was  a  qualified  title,  giving 
a  right  to  use  the  machine  only  with  cer- 
tain spedflad  suppliea.  It  was  said  in  tha 
Siok  Case  that  "there  U  ao  eoUiaion  what- 
ever   between    the    deeiaion    ia    the    Bobba- 


Merrill  Can  and  tha  preaent  opinion.  Kaeh  JJ 
rests  upon  a*cmistruction  of  the  applicabla* 
statute,  and  the  special  facts  of  the  caaes.* 

It  is  contended  in  argument  that  the  n» 
tice  in  this  case  deals  with  the  uae  of  tb» 
invention,  hecauae  the  notice  atatea  that 
the  package  ia  licensed  "for  aale  and  nsa 
at  a  price  not  leaa  than  fl,"  that  a  pur* 
chaae  la  an  acceptance  of  the  conditions,  and 
that  all  rights  revert  to  the  patentee  in 
event  of  violation  of  the  Teatrictitm.  But- 
of  the  facta  oertifled  in  thia  caae, 
as  to  what  took  place  eonceniing  the  artieir 
ia  quMtion,  it  ia  a  perveiaion  at  term» 
to  call  the  ttanaactlon  in  any  sense  a  11* 
cenae  to  use  tbe  invention.  The  jobber 
from  whom  the  appellee  purchased  had  pre- 
viously  bought,  at  a  price  which  must  h« 
deemed  to  have  been  aatisfaetory,  the  pack- 
age* of  Sanatogen  afterwarda  aold  to  th» 
appellee.  The  patentee  had  no  Lntereat  in 
the  proceeda  of  the  eubaequeut  sales,  no 
right  to  any  royalty  tbereon,  or  to  partlei* 
pation  in  the  profita  thereof.  The  pack* 
ages  were  sold  with  aa  full  and  complete 
title  as  any  article  could  have  when  aold 
in  the  open  market,  excepting  only  the  at- 
tempt to  limit  tbe  sale  or  uae  wiien  aold  for 
not  leaa  tbau  fl.  In  other  words,  tbe  title 
tranaf erred  waa  full  and  complete,  with 
an  attempt  to  reserve  the  right  to  fix  ttw 
price  at  which  subsequent  sales  could  be 
made.  There  is  no  showing  of  a  foaSfled 
sale  for  leas  than  value  for  limited  ua> 
with  other  artielea  only,  aa  was  shown  in 
the  Dick  Case.  There  waa  no  tranafer  of 
a  limited  right  to  uae  this  invention,  and 
to  call  the  aale  a  licenae  to  use  is  a  mer* 
play  upon  words. 

Tbs  real  question  is  whether,  ia  tbe  ^ 
elusive  right  secured  by  statute  to  "vend"' 
a  patented  article,  there  ia  Ineludad  th* 
right,  by  notice,  to  dictate  the  pric*  a* 
which  subaequent  aales  of  tbe  *rtiele  may 
be  made.  Tbe  patentee  relies  sols^  iq>OD 
the  notice  quoted  to  control  futuve-  pritiea 
in  the  resale  by  a  purchaser  of  an  article 
said  to  he  of  great  ntillty  and  highly  d»-t- 
airable  for  general  uae.*  The  appellee  and* 
the  jobbers  from  whom  he  pnrcbaaed  w«r* 
neither  the  agenta  nor  the  licenaae*  ol  «b» 
patentee.  They  had  the  title  t*,  and  th» 
right  to  sell,  tiie  article  purchased  without 
accounting  for  the  proceeds  to  the  patentee 
and  without  making  any  further  payment 
than  bad  already  been  made  in  the  purchase 
from  the  agent  of  the  patentee.  Upon  suclt 
facta  as  are  now  presented  we  think  tb« 
right  to  vand  secured  in  the  patent  statute 
is  not  distlngu  lab  able  from  the  right  of 
vmding  given  in  the  copyright  act.  1» 
both  instance*  it  waa  the  intenUon  of  Ctw> 
greas  to  secure  an  exclualv«  right  t»  wM, 
and  there  la  bo  grant  of  a  prhrileg<a  ta  krisp 
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np  prices  «nd  prerent  competition  by  no- 
tices restricting  the  price  ftt  which  the  sr- 
tiele  ma}'  be  resold.  The  right  to  vend  con- 
ferred by  the  pa.teiit  Isw  has  been  exercised, 
and  the  added  Teetriction  is  beyond  the 
protection  and  purpose  of  the  act, 
being  so,  the  ease  is  brought  within  that 
line  of  cases  in  which  this  court  from  tite 
beginning  ha&  held  that  a  patentee  who 
parted  n-itb  a  patented  machine  l^  pai 
title  to  a  purchaser  has  placed  the  article 
beyond  the  limits  of  the  monopoly  secured 
by  the  patent  act. 

In  Adams  t.  Burke,  IT  Walt.  468,  21  L. 
ed.  700,  Mr.  Justice  Uiller,  delivering  tbe 
opinion  of  the  court,  pertinently  said  (p. 
«5)  -■ 

"The  vast  pecuniary  results  involved  in 
■ucb  cases,  as  well  as  the  public  interest, 
admonish  ns  to  proceed  witii  care,  and  tc 
decide  in  each  ease  no  more  than  what  is  di' 
rectly  in  issue.    .    .    . 

"The  true  ground  on  which  these  deci- 
sions rest  is  that  the  sale  by  a  person  who 
has  the  full  right  to  make,  sell,  and 
such  a  machine  carries  with  it  the  right  to 
the  use  of  that  machine  to  the  full  extent 
to  which  it  can  be  used  in  point  of  time. 

"The  right  to  manufacture,  the  right  to 
sell,  and  the  right  to  nae,  are  each  substan- 
tive rights,  and  may  be  granted  or  con- 
S  ferred  separately  by  the  patentee. 
*  '"But,  in  the  essential  nature  of  things, 
when  the  patentee,  or  the  person  having 
his  rights,  sells  a  machine  or  instrument 
whose  sole  value  is  in  its  use,  he  receives 
the  consideration  for  its  use  and  he  parts 
with  the  right  to  restrict  that  use.  The 
article.  In  the  language  of  the  court,  passes 
without  the  limit  of  the  monopoly.  That 
is  to  say,  the  patentee  or  bis  assignee  hav- 
ing in  the  act  of  sale  received  all  the  roy- 
alty or  consideration  which  he  clajms  for 
tlie  use  of  his  invention  in  that  particular 
machine  or  instrument,  it  is  open  to  the 
use  of  the  purchaser  without  further  restric- 
tion on  account  of  the  monopoly  of  the 
patentees." 

Bloomer  v.  McQoewan,  supra;  Ooodyear 
V.  Beverly  Bubber  Co.  1  Cliff.  34S,  3S4,  Fed. 
Cat.  No.  G,5S7i  Chaffee  t.  Boston  Belting 
Co.  Z2  How.  217,  223,  19  L.  ed.  240,  242; 
Keeler  v.  Standard  Folding  Bed  Co.  167 
V.  S.  eee,  SQ  L.  ed.  e4S,  is  Sup.  CL  Rep. 
738. 

Holding  these  views,  tbe  question  pro- 
pounded liy  the  Court  of  Appeals  will  be 
answered  in  the  negative,  and  it  la  so  or- 
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WILLIAM  H.  EBEY,  Receiver  of  the  Citi- 
lens  Bank  &  Trust  Company  of  Stont- 
wsll. 

CocBTs  (f  S94*)— Erbob  to  Statb  Codbt— 
Fbivolous  ETedkbal  QuBsnoH. 

1.  The  provision  of  U,  8,  Rev.  Stat  | 
723,  U.  S.  Camp.  Stat  1001,  p.  5B3,  that 
"suits  in  equity  shall  not  be  suHtatned  in 
either  of  the  courts  of  the  United  State* 
in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law,"  is 
so  plainly  inapplicable  to  the  pracrtice  in 
the  United  States  court  for  the  Indian  ter- 
ritory, which,  under  the  acts  of  March  1, 
IS89  (25  SUt  at  L.  TS3,  chap.  333),  3  B, 
and  May  2,  1S90  (2S  Stat,  at  L.  81,  95, 
chap.  1S2),  %  31,  is  generally  to  conform 
to  the  Arkansas  practice,  that  the  aspcrtion 
of  B  right  thereunder,  in  a  case  brought 
in  that  court  and  later  transferred  to  the 
Oklahoma  courts,  to  have  tlie  ease  deter- 
mined in  equi^,  will  not  raise  a  substan- 
tial Federal  question,  such  as,  under  U.  S. 
Rev.  Stat.  S  708,  U.  S.  Comp.  Stat  1801, 
p.  676,  will  sustain  a  writ  of  error  from 
the  Federal  Supreme  Court  to  the  Okla- 
homa supreme  court. 

[Ed.  Note.— For  othsr  caws,  »a  Goarts,  Oest. 
Dig.  tl  liMg-lff77:    Dee.  Die-  1  3S4.*J 
COUBT8  {§  394*)— Bbhob  to  Statb  Codbt— 

DBCieioN  OF  Fedebal  Question—Hi oht 

TO  JUBZ   TSIAL. 

2.  No  question  of  Federal  right  review- 
able by  the  Federal  Supreme  Court  by  writ 
of  error  to  the  Oklahoma  supreme  court  was 
raised  by  the  act  of  tbe  United  States 
court  for  tbe  Indian  territory  in  overruling 
a  demurrer  by  which  defendant  sought  to 
assert  a  right  under  the  Federal  Consti- 
tution to  a  trial  bv  jury,  where,  under  the 
local  practice,  such  an  objection  is  not  a 
Kround  for  demurrer. 

[Ed.  Note.— For  other  crmi.  se*  Cosrt*.  Cant 
Dig.  ii  IMB-IOTT;    Dae.  Dig.  f  IM.'] 

C0UBT8  (I  396*)— EBBoa  to  State  OonBT— 
Fedebal  Question— How  Raised. 

3.  A  judgment  of  the  supreme  court  of 
Oklahoma  m  a  case  originally  begun  in 
tbe  United  States  court  for  the  Indian 
territory  is  not  reviewable  in  the  Federal 
Supreme  Court,  under  U.  8.  Rev.  Stat  ) 
700,  U.  8.  Comp.  Stat.  IBOl,  p.  570,  on  tbs 
ground  of  a  deprivation  of  the  right  to 
trial  by  jury,  nhere  such  right  was  as- 
serted in  the  territorial  court  by  demurrer, 
in  which,  under  the  local  practice,  it  had 
no  proper  place,  and  was  first  reiterated  in 
a  motion  for  new  trial  in  the  state  court 
when  there  was  no  issue  of  fact  to  be  tried. 

[Bd.  Note.— Par  other  cuea.  ■••  Courts,  Coat. 
Dig.  g  1«80 :    Dec  Dig.  i  Ki.'i 


Blsienting:  Mr.  JnsUce  HcK«nns,  Mr.  TN  ERROR  to  the  Supreme  Court  of  th* 
Jnstioa  Holmes,  Mr.  Justioa  Iivcton,  and  X  State  of  Oklahoma  to  review  a  jnd^ 
Mr.  JoatlM  V»a  I>evaDt«r. 
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trict  Court  of  Okfuakee  Coonly,  in  tbftt 
fltat«,  enforcing  bji  unpaid  Hubscription  to 
tbe  capital  stock  of  a  bank.  Diamiitseil  for 
want  of  jurisdiction. 

See  lame  case  below,  27  Okla.  564, 
L.E^.(N.S.)   — ,  112  Pac.  B73. 

The  facta  ace  Btat«d  in  the  opinion. 

MeBsra.  Frank  B.  Bnrtord  and  John 
B.  Burford  for  plaintiff  in  error. 

SlesBrB.  Frederic  D.  HcKenn«r  and 
Clinton  A.  Galbraith  for  defendant 

I 

•    'Mr.  Justice  Pitney  delivered  the  opinion 
of  tbe  court; 

This  writ  of  error  bring!  before  nt  a 
judgment  of  tbe  supreme  court  of  the  state 
of  Oklahoma,  afSrming  a  judgment 
dered  by  the  district  court  of  Okfuskee 
conntf,  holding  the  plaintiff  in  error  liable 
for  the  amount  of  an  unpaid  aubscripti 
made  by  him  to  the  capital  stock  of  a  bank 
of  which  the  defendant  in  error  la  tbe  re- 

Tbe  case  ia  ttrought  here  under  |  709, 
Rev.  Stat.  (U.  S.  Comp.  Stat  1901,  p.  579), 
Judicial  Code,  3  237  [36  Stat,  at  L.  1150, 
ehap.  231,  V.  8.  Comp.  Stat  Supp.  1911,  p. 
227],    and    tbe    jurisdictional    question    is 

fi  Tbe  action  was  commenced  in  tbe  United 
"  States  CDUrt'tor  the  western  district  of  the 
Indian  territory  on  September  17,  1006,  bj 
Tbtj.  as  receiver  of  the  Citizens  Bank  A 
Trust  Company,  against  Dili,  the  plaintiff 
in  error,  and  four  others,  by  the  filing  of  a 
complaint  in  equity  setting  forth  that  the 
defendants  bad  organized  the  bank  and 
caused  it  to  be  incorporated  for  the  purpose 
of  transacting  a  general  banking  and  trust 
business  at  Stonewall,  in  the  Indian  terri- 
tory; that  the  articles  of  incorporation  and 
eertiflcate  required  by  law  were  properly 
filed,  setting  forth  tbe  objects  and  purposes 
ol  the  corporation,  and  reciting  that  the 
capital  atock  was  S25,000,  divided  into 
■hares  of  |25  each,  and  that  {10,000  thereof 
bad  been  actually  paid  in  by  the  Bubacrib- 
ers,  who  were  the  defendants,  and  that  they 
had  severally  taken  certain  shares  of  stock, 
of  which  80  shares,  of  the  par  value  of 
<2,000  were  issued  to  Dill;  that  he  had  not 
paid  any  part  of  tbia  par  value,  or  any- 
thing of  value,  for  tbe  stock  eubscrtbed  for 
bj  and  issued  to  him;  that  defendants  or- 
ganized the  hank  without  any  purpose  or  in- 
tent to  pay  for  its  capital  stock,  except 
12,000  paid  in  by  one  of  the  other  defend- 
ants, and  that  this  latter  sum  was  paid  in 
with  the  distinct  nnderstanding  that  it 
should  be  returned,  and  it  was  returned, 
■Iter  tbe  corporation  became  a  going  con- 
cern; that  the  bank  was  and  Is  Insolvent, 
and  on  the  petition  of  one  of  its  cieditora 
Um  plaintiff  was  appointed  bj  the  United 


States  conrt  tor  the  southern  district  el  the 
Indian  territory,  receiver  to  take  charge  of 
all  its  property  and  effects,  and  administer 
them  tor  the  benefit  of  its  creditors;  that 
the  liabilities,  as  shown  by  its  books,  were 
$15,179.02;  that  a  great  deal  of  its  paper 
was  worthless,  and  a  very  small  sum  could 
be  realized  from  the  same  and  the  rest  of 
its  assets;  that  after  six  months'  effort  the 
plaintiff  had  only  been  able  to  collect  on 
notes  ISOJIO,  and  to  realize  on  other  prop- 
erty the  sum  of  £100;  that  all  of  the  capital 
stock  represented  as  paid,  namely,  ?10,000, 
and  the  assets  in  the  hands  of  the  plaintiff's 
as'receiver,  would  not  be  sufficient  to  pay" 
the  creditors;  that  on  a  partial  presenta- 
tion of  these  facts  to  the  judge,  an  order 
was  made,  directing  the  plaintiff  as  receiver 
to  institute  proper  proceedings  against  the 
defendants  as  subscribers  to  the  capital 
stock,  to  recover  the  respective  amounts  re- 
maining unpaid  on  said  subscription,  or  for 
the  stock  issued  to  them,  for  the  benefit 
of  all  the  creditors  of  the  bank,  and  that 
this  suit  was  commenced  in  compliance  with 
that  order.  "That  the  plaintiff  has  no  ade- 
quate remedy  at  law,  and  unlesa  this  court 
takes  jurisdiction  of  this  suit  in  equity,  be 
will  be  driven  to  a  multiplicity  of  actions  in 
trjring  to  enforce  tbe  liability  of  said  de- 
fendants at  law,  and  the  funds  of  said  es- 
tate will  be  greatly  depleted  In  paying  the 
additional  costs  and  expenses  necessary  in  . 
filing  and   prosecuting  such   actions." 

November  4,  1907,  Dill  filed  a  demurrer  to 
the  complaint,  upon  the  following  grounds; 
(a)  lliat  it  did  not  state  sufficient  faeU 
to  authorize  a  court  of  equity  to  assume 
jurisdiction;  (b)  that  it  showed  upon  its 
face  that  plaintiff  had  a  plain,  adequate, 
and  complete  remedy  at  law;  and  (c)  that 
defendant  was  entitled  to  a  trial  by  jury 
under  the  laws  and  Constitution  of  tbe 
United  States,  of  which  be  would  be  de- 
prived should  tbe  cause  be  tried  in  equity. 
The  demurrer  was  overruled,  and  he  took  an 

Thereafter,  and  on  November  16,  1907, 
by  proclamation  of  tbe  President  (36  Stat. 
at  L.  2leO),  the  state  of  Oklahoma,  includ- 
ing the  former  territory  of  Oklahoma  and 
Indian  territory,  was  admitted  into  the 
Union  by  virtue  of  tbe  enabling  act  of  June 
16,  IBOS  (34  Stat,  at  L.  207,  chap.  3335). 
~  "  "  of  this  act  (34  Stat  at  L.  277).  as 
amended  by  act  of  March  4,  1907  (34  Stat 
at  L.  1287,  chap.  2911),  it  was  provided 
that  all  causes  pending  in  the  district 
courta  of  Oklahoma  territory  and  in  the 
United  States  courts  in  tbe  Indian  territory 
at  the  time  said  territories  should  become  ,j 
a  stata^  not  transferred  to  the  United  States^ 
circuit  n^district  courts  under  previous  see-* 
tlona,  ihonld  be  "proceeded  witii,  held,  and 
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datomiliied  by  tiie  cmirta  of  Mid  itate,  th« 
■nocMBon  of  said  district  courta  of  tbe  ter- 
ritory of  Oklahoma,  and  the  Unit«d  State* 
court*  In  the  Indian  territory;  nith  tbe 
right  to  prosecute  appeals  or  writs  of  error 
to  the  aupreme  or  appellate  court  of  said 
state,  and  also  with  the  ume  right  to 
proaecute  appeals  or  writs  of  error  from  the 
final  determination  in  auch  caoea  made  by 
tha  supreme  or  appellate  court  of  auch  state 
to  the  Supreme  Court  of  the  United  States, 
■a  ia  provided  by  law  for  appeals  and  writs  : 
of  error  from  the  supreme  or  final  appel- 
late court  of  a  state  to  the  Supreme  Court 
«f  the  United  SUtea." 

Upon  statehood,  the  present  actira  was 
tnuisferred  to  tbe  district  court  of  Okmul- 
gee county,  and  tbe  defendant  Dill,  now 
plaintiff  in  error,  obtained  its  transfer  from 
that  court  to  the  district  court  of  Okfuskee 
eonnty.  There  he  answered  upon  the  mer- 
Ita,  admitting  the  organisation  and  incor- 
poration of  the  bank,  and  that  he  subacribed 
for  80  shares  of  its  capital  stock,  but  aL 
leging  that  he  paid  the  consideration  there- 
for to  the  bank  at  tbe  time,  and  denying 
any  indebtedness  to  the  plaintiff  on  the 
stock. 

If  any  of  the  other  defendants  pleaded 
to  the  action,  tbe  transcript  presented  here 
does  not  show  it.  Hie  cause,  however,  came 
on  for  trial  before  the  court  without  a  jury, 
the  plaintiff,  the  defendant  Dill,  and  an- 
other defendant  named  SXalott,  appearing 
reapeetively  in  person  and  fa?  attorney.  The 
Issue  as  between  the  plaintiff  and  Malott 
was  declared  to  be,  whether  the  latter  bad 
in  tact  subscribed  tor  80  shares  of  the  stock 
ol  tbe  bank,  for  the  par  value  of  which  the 
plaintiff  sought  to  hold  him  liable.  " 
trial  court  found  in  favor  of  the  defendant 
Ifklott,  and  against  tbe  defendant  Dill,  and 
■  nndered  a  decree  against  the  latter  for 
B  9M00,  together  with  interest  and  costs. 
•  *Dill  moved  for  a  new  trial  on  several 
gIDUndl,  the  Mlly  one  here  signillcant  being 
— '^rror  ol  the  court  in  trying  the  sail! 
eanse  without  submitting  the  same  to  a 
Jnry,  when  the  parties  thereto  had  not 
waived  a  jury  trial." 

This  motion  having  been  denied,  be  ap- 
pealed to  the  supreme  court  of  Oklahoma, 
renewing  there  tbe  insistence  that  the  cause 
of  action  allied  in  tha  complaint  was  cog- 
nisable at  law,  and  not  in  equity,  and  tfaat 
under  the  Constltntion  and  laws  of  the 
United  States  he  was  entitled  to  a  trial 
by  Jury.  The  court  overruled  this  conten- 
tion, and  on  rehearing  adhered  to  the  same 
view,  BO  that  tbe  judgment  of  the  district 
court  waa  afflraned  (27  Okla.  984,  —  Ir.R.A. 
(K.S.)    — .   lis   Pao.  073),   and  the  case 


It  ia  insisted  that  whatever  rights  or  im- 
munities under  the  laws  of  the  United 
States  had  been  asserted  by  defendant  in 
the  course  of  the  litigation  prior  to  state- 
hood were  preserved  to  him  after  statehood 
by  the  clause  above  quoted  from  i  20  of  the 
enabling  act,  together  with  i  1,  of  the  sched- 
ule to  the  state  Constitution  (Okla.  Oomp. 
Laws  190S,  p.  137),  the  language  of  which 
is:  "No  existing  rights,  actions,  suits,  pro- 
ceedings, contracts,  or  claims  shall  be  af- 
fected by  the  changes  in  the  forms  of  gov- 
ernment, but  all  ahall  continue  as  if  na 
change  in  the  forme  of  government  had 
talien  place." 

Without  paasing  upon  the  soundness  of 
this  proposition,  we  may,  for  present  pur- 
poses, assume  it  to  be  sound.  Blanchard  v. 
Ezell,  25  Okla.  434,  100  Pac.  960;  Oarnsey 
V.  SUte,  4  Okla.  Crim.  Rep.  647,  38  URJL 
(N.8.)  600,  112  Pac.  24;  Paciflc  Mut.  L. 
Ins.  Co.  V.  Adams,  27  Okla.  496,  112  Pac. 
102S;  Choctaw  Eleotric  Co.  v.  Clark,  28 
Okla.  399,  114  Pac.  730;  St  Louis  k  8.  F. 
R.  Co.  V.  Cundliefl,  96  C.  C.  A.  211,  171 
Fed.  3^9,  322. 

Next,  the  insistence  is  that  by  his  de- 
murrer, filed  before  statehood,  and  specify- 
ing, as  one  of  the  grounds,  that  the  plaintiff 
had  "a  plain,  adequate,  and  complete  rem- 
edy at  law,"  tbe  defendant  clearly  asserted 
a  right  or  immunity  under  5  723,  Rev.  Stat.^ 
(U.  6.  Comp.  Stat  1901,  p.  533),  which  de-| 
clares  that  "suite  in'equity  shall  not  be  aua>* 
tained  in  either  of  the  courts  of  the  United 
States  in  any  ease  where  a  plain,  adequate, 
and  complete  remedy  may  be  had  at  law." 
This  section,  however,  by  its  own  terms,  ap- 
plies only  to  "courts  of  tbe  United  State*;* 
and  when  afterwards  a  United  States  court 
was  established  in  the  Indian  territory  bj 
act  of  March  1,  1B39  (chap.  333,  25 
Stat  at  L.  783),  it  was  by  the  Bth  section 
n acted  "that  the  provisions  of  chapter 
ighteen,  title  thirteen,  of  the  Revised  Stat- 
ites  of  the  United  States  (U.  S.  Comp. 
Stat.  1901,  p.  680),  shall  govern  such  court, 
s  applicable;  Provided,  That  the 
practice,  pleadings,  and  forms  of  proceed- 
s  in  civil  causes  shall  conform,  as  near 
may  be,  to  the  practice,  pleadings,  and 
forms  of  prooeeding  existing  at  the  time  ift 
'ike  causes  in  tbe  courts  of  record  of  the 
!tate  of  Arkansas,  any  rule  of  court  to  the 
contrary  notwithstanding."  Chapter  18  of 
title  13,  Rev.  Stat.,  includes  some  sections 
escribing  the  forms  of  procedure,  but  not 
723.  However,  the  proviso  making  tbe 
practice,  pleadings,  and  forms  of  procedure 
conformable  to  those  existing  in  the  state 
of  Arkansas  must,  of  course,  be  given  effect. 
,  in  the  act  of  May  2.  ISSO,  en- 
larcinR  the  jurisdirtion  of  the  court  'phaii. 
182,  ES  Stat  at  L.  8),  »),  It  was  In  |  SI 
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enMted  that  Mrtkio  praTiaiona  of  the  Ar- 
kanaaa  atktut«a,  aa  contained  tn  Hanafleld's 
DigMt  of  IS84,  ehould  be  extended  orer  and 
put  in  force  in  the  Indian  territory,  amoDg 
thera  being  chapter  119,  relating  to  plead- 
tnga  and  pricties.  That  ahapter  (Mam. 
Dig'  S9  4914  «tc.)  abollsbei  forma  of  action; 
pToridea  that  tbere  ahall  be  but  one  form 
of  eivil  action;  enacta  that  the  proceedings 
therein  may  be  of  two  Icinds,  at  law  or  in 
equity  (g  4920);  that  "an  error  of  the 
plaintiff  aa  to  the  kind  of  proceedings 
adopted  ahall  not  cause  the  abatement  or 
diamitaal  of  the  action,  but  merely  a  change 
into  the  proper  proeeedinga  by  an  amend- 
ment in  the  pleading!  and  a  transfer  ol 
_the  action  to  the  proper  docket;"  and 
^  (I  4926)  that  inch  error  may  be  corrected 
*  on  motion.  See.  6026  prorides  that  tlM'de- 
fendant  may  demur  to  the  oomplaint  for 
want  of  jurisdiction  of  the  court  over  the 
person  or  the  subject-matter,  the  plaintiff's 
want  of  l^al  capacity,  the  pendency  of  an- 
other action,  a  defect  of  parties,  plaintEfl 
or  defendant,  or  "Fifth.  That  the  complaint 
doea  not  state  facta  sufHcient  to  constitute 
a  cause  of  action."  Evidently,  under  thia 
mode  of  pleading,  the  objection  that  the  ac- 
tion is  in  equity,  whereas  it  ought  to  be  in 
law,  is  not  a  ground  of  demurrer.  The  lib- 
erality of  the  system  is  illuatrated  in  Zutall 
T.  United  Btatea,  1  Ind.  Terr.  03B,  643,  43 
B.  W.  760;  Sparks  v.  Chllders,  2  Ind.  Terr. 
187,  19S,  47  a  W.  316-,  Hampton  r.  Mayes, 
t  Ind.  Tarrr.  65,  72,  fi3  S.  W.  4S3;  Itogers 
T.  Nidiffer,  5  Ind.  Terr.  65,  B8,  82  S.  W. 
673,  In  Indian  Land  A  T.  Co.  t.  Shopnfelt, 
6S  C.  C.  A.  196,  13G  FM.  484,  the  circuit 
eourt  of  appeals  for  the  eighth  circuit,  in 
an  action  commenced  by  hill  in  equity  in 
tha  United  SUtes  court  in  the  Indian  ter- 
ritory, seems  to  haTs  held  that  g  7e''i.  Sev. 
Stat,  was  applicable.  But  see  a  later  deci- 
sion by  the  same  court  fn  St.  Louis  ft  S.  F. 
E.  Co.  V.  Cundieff,  86  C.  C.  A.  Bll,  171  Fed. 
819,  321. 

Upon  this  question,  we  hold  that  t(  the 
demurrer  may  be  deemed  an  assertion  by 
the  defendant  of  a  right,  under  §  723,  Rev. 
Btat.,  to  have  the  case  determined  in  equity, 
yet  that  section  waa  so  plainly  inapplicable 
to  the  prairtice  in  the  territorial  court  that 
no  snlntantial  Federal  question  Is  raised, 
such  as  would  warrant  a  review  here  under 
I  709,  Hev.  Stat 

It  is,  howerer,  next  Insisted  that  the  de- 
murrer amounted  also  to  a  demand  for  a 
trial  by  jury,  and  an  aasertion  of  a  right 
thereto  under  the  Federal  Constitution  (ex- 
tended to  the  territory  by  chap.  182,  |  31, 
es  Stat,  at  L.  96) ;  and  that  this  right  waa 
denied  by  the  subsequent  decision  of  the 
state  court,  anstainlng  the  judgment  BOt- 
withstanding  tbe  demnrrer. 


We  deem  tlils  nntanable,  for  two  reasons; 
vie.,    (a)    because  the  demurrer  waa  not  a 
proper  demand  for  trial  by  jnry;   and   (b) 
the  right  to  such  a  trial,  if  tt  existed,  andS 
'<vas  properly  demanded  prior  to  statehood,* 
was  subsequently  waived, 

(a)  We  have  already  pointed  out  that 
under  the  Code,  aa  contained  in  Mansfield's 
Digest,  the  grounda  of  demurrer  are  limited, 
and  the  contention  that  defendant  will  be 
deprived  of  a  jury  trial  is  not  one  of  them. 
Indeed,  sinoe  a  demurrer  has  the  necessary 
effect  of  admitting  the  facta  alleged  in  the 
complaint,  a  demand  for  a  trial  by  jury  is 
quite  incongruous;  for  a  jury  haa  do  funs- 
Uon  to  perform  where  Uie  facte  are  ad< 
mitted.  It  is  evident  that,  under  tbe  local 
practice,  the  court  of  the  territory  was  war- 
ranted In  overruling  thia  ground  of  da- 
murrer,  and  that  no  question  of  Federal 
right  is  raised  by  ita  action  in  doing  so. 

(b)  Ah  already  pointed  out,  the  defendant 
afterwards  answered  in  the  state  court; 
denying  the  facts  set  up  in  the  complaint. 
But  he  did  not  In  bis  answer,  nor  at  any 
other  time,  so  far  as  the  record  discloses,  de- 
mand a  jury  trial  until  after  the  court  had 
found  against  him  on  tbe  facts  and  ren- 
dered Judgment  accordingly.  He  did  the* 
move  for  a  new  trial  upon  the  ground, 
among  othera,  that  there  was  error  In  try- 
ing the  canse  without  submitting  It  to  tha 
jury,  "when  the  parties  thereto  had  not 
waived  a  jury  trial." 

While  It  is  conceded  that  under  Mans- 
field's Digest,  9  6105,  and  also  under  |  S7SS 
of  the  State  Code  (Okla.  Comp.  Laws  1909), 
a  jury  might  be  waived,  it  is  insisted  that 
since  the  case  waa  tried  after  statehood, 
and  pursuant  to  the  procedure  prescribed 
by  the  state  law,  %  5803  (Okla.  Comp.  Laws 
1909)  applied,  which  prescribes  the  manner 
in  which  trial  by  jury  may  be  wajved;  vtM^ 
"By  the  consent  of  the  party  appearing, 
when  tbe  other  party  fails  to  appear  at  tha 
trial  by  himself  or  attorney.  By  written 
consent.  In  person  or  by  attorney,  filed  with 
the  clerk.  By  oral  consent,  in  open  court, 
entered  on  the  joumaL"  s 

■The  record  shows  no  written  consent,  nor* 
any  entry  npon  the  journal  of  oral  consent. 
It  does  show  that  Ue  action  was  in  form 
an  action  In  equity,  normally  triable  with- 
out jury,  and  it  further  shows  a  trial  ol 
the  issues  before  the  court  without  a  jury, 
in  which  trial  the  now  plaintiff  in  error  par- 
ticipated in  person  and  by  attorney,  with- 
out taking  any  exception  to  tbe  mode  of 
trial. 

The  state  eonrta  did  not  past  upon  the 
question  whether,  under  tbe  local  practice, 
this  amounted  to  a  waiver  of  a  demand  for 
jury  trial;  botb  courts  having  antert^ned 
tha    Tie*    that    tlu    cause    was    prop«rI;f 
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brought  In  equitj',  in  which  cms  there  wm 
no  right  to  trlkl  by  jury. 

W«  deem  it  cle«r  that  in  order  to  entitle 
himaell  to  a  reriew  here  under  3  TOS,  Rev. 
Btat^  on  the  ground  of  a.  deprivBtion  of  the 
right  to  trial  hj  jurj,  plaintiff  in  entir 
■honld  h»Te  "speci^Ilf  let  up"  his  alleged 
right  in  proper  time  in  the  state  court,  and 
■hould  not  have  relied  upon  b  premature 
■EBertton  of  that  right,  contained  in  a  de- 
innrrer,  where  it  had  no  proper  place,  and 
not  rriterated  at  anj  time  nhen  there  wu 
«n  iisue  of  fart  to  be  tried. 

Writ  of  error  diBmiaaed. 


UNITED  STATES. 

Akmt  awd  Natt  (j  13*)— Pat  or  Retibkd 
OrncBB— RiLiET  Act. 
The  Btatui  of  a  naval  officer  retired  for 

Incapacitj  not  originating  in  the  line  of 
dutj  waa  not  changed  to  that  of  an  officer 
retired  for  incapacity  "incident  to  the  serv- 
ice,"  BO  aa  to  bring  him  within  the  provi- 
■iona  of  the  act  of  June  29,  IBOe  {34  Stat. 
at  h.  504,  chap.  3590,  U.  S.  Comp.  Stat. 
Supp.  1011,  p.  383),  for  an  tnereaBe  in  ranlc 
and  pay,  by  the  special  act  of  June  10, 
1902    (32    Stat,   at   L.    1444,    chap.    1075), 

EiBsed  for  the  relief  of  such  officer,  author- 
ing and  empowering  the  Secretary  of  the 
Kary  to  tranefer  auch  officer  from:  the 
balf-nay  retired  liat  to  the  three Kjuarters 
pay  liat,  tuch  transfer  to  take  effect  aa  of 
the  paasage  of  the  act. 

CBO.    Not*.— For   other    caiM.    ■«    Armr    and 
Havr.  Cent.  Dig.  I(  IG-29 ;   Dec.  Dig,  i  13. •] 


Argued  Uay  2, 1D13.   Decided  May  80, 1013. 

APPEAL  from  the  Conrt  of  Claim*  to 
review  a  Judgment  dismiaaiiig  the  peti- 
tion of  a  retired  naval  offleer  for  additional 
pay.    Affirmed. 

See  aame  caae  below,  40  Ct.  CI.  3S1. 

The  facta  are  atated  In  the  opinion. 

Hesare.  George  A.  King  and  William 
B.  King  for  appellant. 

Mr.  Frederick  De  Ooiircy  Faoat,  Act- 
ing Aaaiatant  Attorney  Oeneral,  for  appel- 


■    *Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  question  In  this  caae  is  whether  the 
appellant,  an  officer  on  the  retired  list  of 
the  Navy,  Ii  entitled  to  the  difTerence  be- 
tween the  retired  pay  of  a  lieutenant  and 
that  of  n  lieutenant  commander,  from  the 
date  of  the  paasage  of  the  act  of  June  26, 
U06  (34  SUt  at  L.  GG4,  chap.  33SD,  U.  6. 


Comp.  Stat.  Supp.  IBll,  p.  383).  At  th* 
time  of  hia  retirement  he  held  the  tanle  ol 
lieutenant.  The  act  referred  to  providea 
that  any  offleer  not  above  the  grade  of  oap- 
taiD,  whoae  name  ia  borne  on  the  official 
register  of  the  Navy,  and  having  certain 
other  quaJificationa  that  the  appellant  con- 
cededly  pasBeEBea,  "and  who  haa  hereto- 
fore been  or  may  hereafter  be  retired  on  ac- 
count of  woundB  or  disability  inrident  to  ^ 
the  service  .  .  .  may,  in  the  discretion  Jj 
of  the  President,  by  and  with  tba'advica* 
acd  consent  of  the  Senate,  be  placed  on  the 
retired  liat  of  the  Navy  with  the  rank  and 
retired  pay  of  one  grade  above  that  actually 
held  by  him  at  the  time  of  retirement." 

Appellant  had  aerved  in  the  Navy  during 
the  Civil  War,  and  thereafter  until  July 
22,  1874,  when  be  was  retired  on  furlough 
pay  np«Hi  approval  by  the  President  of  the 
fiudlng  of  a  retiring  board  that  be  waa  in- 
capacitated for  performing  the  duties  of 
his  office,  and  that  the  incapaci^  did  not 
originate  in  the  line  of  duty.  The  retiring 
hoard  acted  under  g  23  of  the  act  of  Au- 
gust 3,  1801  (12  Stat,  at  L.  201,  chap.  42), 
now  IS  1448  to  145T  of  the  Revised  Statutea 
(U.  8.  Comp.  Stat.  IBOl,  pp.  1022-1024). 
Afterwarda,  and  on  July  17,  187S,  under 
the  proviaions  of  g  I6Q4,  Rev.  Stat.  (U.  S. 
Comp.  SUt.  leOl,  p.  10B7),  he  waa  trans- 
ferred by  the  President,  wiUi  the  eonaent 
of  tbe  Senate,  from  the  furlough  to  the  ro- 
tired-pay  list,  and  thereafter  received  00 
per  centum  of  tbe  faigbeat  sea  pay  of  hla 
grade  aa  lieutenant. 

On  June  26,  1902,  ho  waa  traneferred 
from  the  half-pay  liat  to  the  three-quartera 
pay  liat,  under  the  authority  of  a  apecial 
act  of  Congress,  approved  June  10,  1902  (SS 
Stat,  at  L.  1444,  chap.  I07S),  which  reada 
aa  follows:  "Be  it  enacted,  etc,  that  the 
Secretary  of  the  Navy  be,  and  be  is  hereby, 
antboriced  and  empowered  to  tranafer  Lieu- 
tenant Jerome  E,  Uorse,  of  the  retired  liat 
of  the  United  Stat«  Navy,  from  the  half- 
pay  list  to  the  seventy-five  per  centum  pay 
list  of  retired  officers,  under  aection  fifteen 
hundred  and  fighty-ei^^t  of  the  Revised 
Statutes  of  tbe  United  States;  and  the  said 
transfer  shall  take  effect  aa  of  tbe  passage 
of  this  act" 

The  section  of  tbe  Revised  Statutes  there- 
in referred  to  is  as  followB:  "Sec.  1SS8. 
The  pay  of  all  officers  of  the  Navy  who  have 
been  retired  after  fortyflve  years'  aervica 
after  reaching  the  age  of  sixteen  years,  or 
who  have  been  or  may  be  retired  after  fortf  _^ 
yean'  service,  upon  their  own  application  3 
to  tbe  President,  or  on  attaining*the  age  of  * 
aixtf-two  years,  or  on  account  of  incapacity 
reaulttng  from  long  and  faithful  aerviee, 
from  wounds  or  injuries  received  in  tbe  tin* 
of  duty,  or  from  sickneas  or  expoaore  tfaer«< 


ruBiB  in  Dto.  *  Am.  01(i.  1»7  to  dati,  A  Rep'r  Indexes 


■lofGoogle 


UI2. 


CITIZENS  NAT.  BANE  t.  DAVISSON. 


In,  •hall,  when  not  oa  »ctiT«  dut^,  be  equal 
to  ■eventj-Bve  per  centum  of  tb«  tea  pay 
frovided  hj  this  chapter  for  tlie  gradi 
rank  whiok  they  held,  regpectively,  at  the 
time  of  their  retiremeat.  The  pay  of  all 
other  ofScera  on  the  retired  list  ahal),  when 
not  on  active  duty,  be  equal  to  one  half 
the  K*  pay  provided  by  this  chapter  tor  the 
grade  or  rank  held  b;  then,  reapectivcly, 
at  the  time  of  their  retiremeot."  * 

In  January,  1907,  appellant  waa  nomi- 
nated by  the  Preaident  for  adraneement  to 
the  grade  of  lieutenant  commander  on  the 
retired  liet,  in  acoordanee  with  the  provi- 
Bions  of  the  act  of  June  29,  1906,  first  above 
mentioned ;  the  nomination  waa  confirmed  by 
the  Senate,  and  the  appellant  vaa  shortly 
afterwarde  adviied  In  the  uaual  mode  bj 
the  Secretary  of  the  Navy  that  he  had  been 
advanced  from  June  29,  190Q,  the  date  of 
the  paeaage  of  the  act. 

The  queetion  i«  whether  the  appellant 
(having  all  other  qnalifleatione  for  ad- 
vancement under  the  aot  referred  to)  is  to 
be  considered  as  having  been  retired  for  dis- 
ability incident  to  the  ■ervice;  and  this 
depends  upon  the  question  whether  the  spe- 
elal  act  of  June  10, 1902,  operated  to  change 
kia  itatns  from  that  of  an  officer  retired 
for  incapacity  not  incident  to  the  eervice, 
to  that  of  an  officer  retired  for  incapacity 
incident  to  the  service. 

The  court  of  claims  resolved  thii  ques- 
tion against  the  claimant  (46  Ct.  CI.  361). 
Tliis  we  think  is  correct.  The  case  is  in 
effect  governed  by  Potts  v.  United  States, 
12S  U.  S.  173,  31  L.  ed.  661,  8  Sup.  Ct.  Kep. 
S30,  and  United  BUtes  r.  Burcbard,  125 
U.  8.  176,  31  L.  ed.  662,  8  Sup,  Ct.  Rep. 
S32. 
_  The  argument  to  the  contrary  is  based 
3  upon  the  act  of  June  10,  1902.  Its  title  is 
"  —"An  Act  for  the  Relief  of  'Lieutenant 
Jerome  E.  Morse."  This  Is  Invoked  as  as 
aid  in  interpreting  the  meaning  of  the  en- 
actment. Tba  query  propounded  is,  "What 
waa  the  relief  tb^  Congreei  intended  to 
grant  the  claimant,  unlesa  it  waa  relief  from 
the  eonsequences  of  the  wrong  and  injus- 
tice that  bad  been  done  him  by  the  retiring 
board  in  18741"  But  this  query  begs  the 
whole  question.  There  is  nothing  in  the 
record  to  show  that  any  wrong  or  injustice 
was  done  by  the  action  of  the  retiring 
board.  The  answer  to  the  query  is,  we 
think,  written  in  unmistakable  terms  In  the 
act  itself,  and  in  S  168B,  Rev.  Stat.,  to  which 
it  refers.  The  intended  relief  consisted  in 
an  increase  of  pay,  measured  hj  the  differ- 
ence between  half  pay  and  three  quarters 
pay,  for  the  rank  tiiat  he  held  at  the  time 
•f  his  retirement;  that  is  to  say,  for  the 
tank  of  lieutenant. 

The  ease  differs  widely  from  McLean  v. 


United  States,  226  U.  S.  874,  ST  L.  ed.  — ,38 
Sap.  Ct.  Rap.  122,  and  is  not  controUai 
by  It. 

Judgment  affirmed. 

(2Z>  U.  S.  113.) 

CITIZENS   NATIONAL   BANK   OP   ROS- 

W£LL,  NEW  MEXICO,  and  the  UniUd 

States  Fidelity  t  Guaranty  Company  of 

Baltimore,  Maryland,  Appts., 


Vbndok  akd  Pubchasu  (|  148»)  — Pkk- 
FoiiiiA»c&— Yenuee's  Default. 
1.  The  vendore  in  a  contract  for  the 
sale  of  real  property  were  absolved  from 
any  further  performance  of  the  conditions 
precedent  on  their  part,  where,  before  they 
in  default,  the  vendee  repudiated  and 


left  the  juriadiction. 


abandoned  the  contract  without  just  cause, 

, Vendor  sad 

Purcbuar,  C«t.  Dig.  H  tH-S»;    Dec.  Dla.  |  1«S.*] 
Evidence    (|    44S*)  —  CONTKaOTS  —  Pabol 

AIODinCAIlON. 

8.  A  verbal  arrangement  between  the 
vendors  and  the  vendee,  made  on  or  about 
the  date  fixed  in  the  written  contract  of 
sale  for  final  settlement,  by  which  the 
vendors  were  allowed  thirty  or  forty  days' 
time  in  which  to  procure  the  judicial  ea> 
thorization  of  the  sale  which  the  vendee 
required,  does  not  vary  or  modify  the  oon- 
traet  of  sale,  where  such  contract  did  not 
call  for  the  passing  of  title  on  the  date 
fixed  unless  the  abstract  showed  good  title, 
but  provided  tliat  if  it  did  not,  and  objeo> 
tions  were  pointed  out  by  the  purchaser,  the 
vendors  were  to  have  at  least  ten  days  la 
which  to  cure  his  objections,  and  that  if 
the  title  eould  not  be  made  good  "witbin 
such  reaaonable  time,"  then  it  should  ba 
the  duty  of  the  vendors  to  perfect  the  titia 
at  their  expense  promptly,  in  accordance 
with  the  requirements  of  the  vendee  "with- 
in  the  time  stated." 

[Ed.  Note.— For  other  cuaa,  aaa  Brldence,  Cent. 
Dia.  II  KM-iaa;    Dbc  DIs.  I  4U.>1 

Escrow  (|  14*)  —  Dutt  of  Gdotoduh  — 
[inauthobized  dcmvebt. 

A  memorandum  endorsed  by  the  cash- 


nnd    the   vendee's   check,    stating   that   the 
lame  were  to  be  held  "in  escrow"  until  a 

Secified  date,  pending  the  fnmishinB  of  a> 
etract  of  title,  a  favorable  report  thereon, 
and  final  settlement,  is  not  the  complete 
expression  of  the  agreement  of  the  parties, 
but  must  be  read  in  connection  with  the 
contrast  of  sale;  and  the  bank,  being  a  cus- 
todian or  stakeholder  for  the  benefit  of 
both  vendore  and  vendee,  must  answer  to 
the  vendore  if  it  turns  over  the  check  or 
its  equivalent  to  the  vendee  after  the  date 
Axed  by  the  memorandum  for  final  aettle- 
*,  but  white  the  vendors  were  doinjl  all 
were  called  upon  under  the  oontraet 
ake  a  good  titles  and  it  is  immaterial 
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Oct.  Tebu. 


thftt  no  officer  ti  th«  bank  nmi  the  eon- 
tTMt  of  lale  or  knew  iU  terms. 

[Ed.  Nota.— For  otber  cbb«>.  tea  Btcrows,  Osnt 
Dli-  If  17-20 1    Dec  DIs-  |  14.*] 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  % 
decree  wbich,  on  a  second  appeali  efflrmed 
tlie  decree  of  the  Dtetriet  Court  of  ChaTei 
County  in  tliftt  territory,  holding  the  cni- 
todien  in  an  escrow  egreement  liable  ••  a 
trustee  for  an  unauthorized  detireiy  of 
tbe  depoeited  property.    AlBrmed. 

See  same  cose  below,  firat  appeal,  IB 
N.  M.  MO,  113  Paa.  698;  aeoond  appeal, 
le  N.  M.  eS9,  120  Pac.  3M. 

The  facta  are  atated  in  the  opinion. 

Meiere.  William  C,  Kelfl  and  James 
11.  Hervey  far  appellanta. 

Messrs.  W.  A,  Dunn,  Ed.  S.  Qibbany, 
and  O.  A.  Richardson  for  appellMi. 

.    'Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  action  waa  brought  in  tbe  firat  In- 
atance  in  the  district  court  of  Chevee  coun- 
ty, in  the  then  t«rrit«ry  of  New  Mexico,  by 
DaviMon,  as  plaintifl,  against  the  CiUzens 
National  Bank  of  Roewell  and  Mrs.  Owena, 
aa  defendants.  He  set  up  a  claim  to  be  paid 
(5,000  as  commissions  on  a  sale  of  real 
ajid  personal  property  made  by  hint  as 
broker  in  her  behalf  to  one  C.  C.  Berry- 
man,  cl&iming  a  right  to  recover  against 
ihe  bank  on  tbe  ground  that  Mis.  Owens 
had  given  to  him  a  written  order  directed 
to  the  bank  for  payment  of  the  9fi,000  out 
of  money  of  hers  that  waa  in  the  handa  of 
the  bank.  Mra.  Owens  anawered  for  her- 
•eU  and  others  as  executors  of  Solon  B. 
Owena,  deeeaaed,  denying  liability  to  Davis- 
eon,  on  the  ground  that  tbe  sale  in  question 
had  not  been  consummated;  and,  by  a  cross 
complaint  against  the  bank,  abe  set  up  that 
A  contract  of  sale  waa  made  by  her  in  be- 
half of  the  executors  of  Solon  B.  Owens, 
deceased,  with  Berrymsn,  and,  upon  its 
(seeution,  the  sum  of  «0,173.33  waa,  by 
agreement  of  tbe  parties,  deposited  in  the 
bank,  together  with  a  copy  of  the  agree- 
ment; that  after  examination  of  the  title 
by  Berryman,  be  required  the  executors  to 
procure  sn  order  of  court,  authorizing  them 
to  sell  and  convey  the  land,  whereupon  it 
was  agreed  that  the  time  for  the  conveyance 
of  the  title  should  be  extended  until  such 
date  as  the  executors  should  tie  able  to  ob- 
n  tain  the  order  so  required,  and  that  in  the 
■  meaatirae  Berryman  should  enter  into*po*- 


•esslon  of  ths  land,  and  he  did  go  into  po*- 
session  thereof;  that  afterwards  Berryman 
abandoned  the  possession  of  the  land  and 
removed  to  his  former  home  in  Arkaosaa, 
and  because  of  hia  not  being  within  the 
Jurisdiction  of  the  territory,  the  executors 
could  not  obtain  service  of  process  upom 
him,  nor  sue  him  for  specifle  performanea 
of  the  contract  of  sale;  that  under  tbe  pro- 
visions of  the  contract  tlie  executors  had 
elected  to  declare  said  $9,173.32  forfeited 
by  the  failure  and  refusal  of  Berryman  to 
carry  out  the  contract;  wherefore  judg- 
ment waa  prayed  against  the  bank  aa  trus- 
tee tot  the  executors  with  respect  to  th« 
money  in  question.  Tbe  bank  answered 
both  the  complaint  and  the  orosa  complaint> 
not  denying  the  making  of  the  contract  be- 
tween Mra.  Owens  and  Berryman,  but  deny- 
ing  that  it  was  a  party  thereto  or  bad  any 
knowledge  thereof  or  concern  therewith,  sod 
asserting  that  the  f0,173.32  waa  deposited 
with  tbe  bank  by  Berryman  in  escrow,  and 
subject  only  to  the  terms  cd  a  written 
memorandum  or  agreement  signed  by  the 
bank's  cashier;  and  that  because  these  termj 
had  not  been  complied  with  by  Mrs.  Owens, 
the  responsibility  of  the  bank  to  her  had 
been  terminated,  and  therefore  the  bank  had 
paid  the  whole  of  tbs  sum  of  $9,173.32  to 
Berryman,  in  compliance  with  his  demand. 

Upon  the  issues  thus  joined,  the  partiet 
proceeded  to  trial  before  tbe  judge  of  the 
district  court,  without  a  jury,  who  ren- 
dered judgment  in  favor  of  the  bank,  di»- 
missing  both  the  complaint  and  the  croaa 
complaint. 

Davisson  and  Mra.  Owena  appealed  to  the 
supreme  court  of  the  territory,  which  court 
reversed  tbe  judgmeot  and  remanded  the 
record  to  the  district  court  with  instruc- 
tions to  reinstate  tbe  action  and  proceed  tn 
accordance  with  the  views  expressed  in  the 
opinion.  10  N.  M.  680,  113  Pac.  698.  The 
grounds  of  decision,  briefly,  were  that  by  the 
escrow  agreement  tbe  bank  became  agent  for^ 
both  partiea,  that  the  memorandum  did  notS 
ButboriEe  it  to  pay  over'the  money  to  either* 
party,  and  that  in  taking  sides  and  making 
payment  to  Berryman  it  acted  at  its  peril, 
and  should  be  held  responsible  to  Davisson 
and  Mrs.  Owens  if,  upon  a  retrial,  they 
should  sustain  their  right  to  tbe  money  aa 
against  Berryman. 

The  ease  was  accordingly  brought  on 
again  to  trial  before  the  district  courts 
without  a  jury,  with  the  result  that  judg- 
ment was  rendered  against  tbe  bank,  in 
favor  of  Davisson,  for  SS.OOO  and  interest 
(the  amount  of  hia  commissions),  and  in 
favor  of  Mrs.  Owens  and  the  otber  executor* 
of  the  estate  of  Solon  B.  Owena,  deceased, 
for  the  residue  of  the  $g,173.SS.  Upon  ap- 
peal by  the  bank  to  the  supreme  eoart  it 
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iha  twritory  IhU  judgment  wu  BfflriMd 
(M  N.  M.  Sas,  ISO  Pm.  304),  ud  th«  bulk 
•ppeftled  to  thU  court, 

Und«r  the  Mt  of  April  7,  1874,  ehap.  80, 
I  2  (IS  Stct.  ftt  L.  27,  SB),  our  rarisv  U 
confined  to  determining  the  qnettion  wheth- 
er the  teets  foond  by  the  eourt  below  sui- 
tein  the  judgment.  And  theee  facta  are  to 
be  certified  to  u«  by  the  territorial  lupreme 
coart,  either  bj  adopting  the  findings  of 
the  trial  court,  or  by  making  eeparate  find- 
inga  of  iti  own.  Stringfelloi*  r.  Cain,  08 
U.  S.  «10,  613,  014,  20  h.  ed.  421,  422; 
(yRtillj  V.  Campbell,  llS  U.  S.  41B,  421, 
20  L.  ed.  060,  670,  6  Bup.  Ct.  Rep.  421; 
Have  T.  Viotoria  Copper  Mis.  Co.  160  U. 
B.  303,  312,  40  L.  ed.  43B,  430,  16  Bup.  Ct. 
Bep.  262;  Gilderaleeve  v.  New  Mozieo  Mln. 
Co.  101  U.  S.  573,  677,  40  L.  ed.  812,  813, 
16  Sup.  Ot.  Rep.  003;  Apadha  County  v. 
Barth.  177  U.  8.  G3S,  S42,  G47,  44  L.  ed. 
878,  879,  881,  20  Sup.  Ct.  Bep.  71S;  Crowe 
T.  Trickey,  204  U.  S.  228,  235,  61  L.  ed. 
404k  4M,  27  6up.  Ct  Rep.  276;  Eagle  Min. 
A  Improv.  Co.  t.  Hamilton,  218  U.  S.  613, 
S4  L.  ed.  1131,  31  Sup.  Ct.  Bep.  E7;  Zeckeu- 
dorf  T.  Steinfeld,  225  U.  S.  445,  448,  60 
L.  ed.  1150,  1160,  32  Sup.  Ct.  Bep.  728; 
Roaaly  t.  Oraham  y  Frazer,  227  U.  8.  G84, 
690,  67  L.  ed.  — ,33  Sup.  Ct  Eep.  333. 

The  supreme  eourt  of  the  Urritory,  in 
affirming  the  judgment  ol  the  district  court, 
reantting  from  the  aecond  trial,  adopted  the 
finding*  of  that  court,  and  supplemented 
them  with  certain  flndiogs  of  its  own.  From 
these  findings,  and  from  the  admissions  of 
tha  pleadings,  the  essential  taets  of  the  case 
may  be  aummariaed  as  follows: 
•J  On  August  21,  1008,  Mra.  Owens,  residing 
•  at  Boswell,  ■Chates  county,  New  Mexico, 
acting  for  herself  and  in  behalf  of  others 
who  were  her  coexecutora  of  the  estate  of 
her  deceased  husband,  Solon  B.  Owens,  made 
an  agreement  in  writing  with  C.  C.  Berry- 
man  of  Arkadelphia,  Arkansas,  for  the  sale 
to  him  of  certain  lands,  belonging  to  the  es- 
tate, aituata  In  Chavei  county,  containing 
800  acres,  with  the  Uve  stock  and  other 
personal  property  thereon.  Daviison  nego- 
tiated the  sale  as  broker,  and  was  entitled 
to  a  commission  of  $6,000  for  his  services 
if  the  sale  should  be  finally  CMisummated. 
The  price  agreed  to  be  paid  by  the  pur- 
chaser was  (80,000,  payable  310,000  In  cash 
upon  the  making  of  the  agreement  (receipt 
whereof  was  srknowledgcd),  212,000  by  as- 
suming payment  of  a  note  for  that  amount 
held  by  an  insurance  company  in  Ohio,  and 
not  yet  due,  and  the  balance  to  tie  secured 
t^  flTe  notes  of  811,600  eaeh,  falling  due 
September  10,  1900,  and  In  the  four  auo- 
eeasive  yean  thereafter.  The  property  waa 
t«  be  clear  of  all  encnmbraaee' excepting  the 
(U.0OO 


agreement  the  party  of  the  first  part,  with- 
in ten  days  from  its  date  (Uiat  is,  on  or  be- 
fore Auguat  31),  was  to  furnish  the  party 
of  the  second  part,  at  Roswell,  a  complete 
abstract  of  title  showing  a  good  merchant- 
able title  in  the  party  of  the  fint  part;  the 
purchaaer  was  to  have  until  September  10th 
to  examine  the  abstract,  and  if  it  showed 
a  good  title,  the  transaction  was  to  be  closed 
at  Roswell  on  or  before  September  10th,  by 
the  delivery  of  a  warranty  deed  to  the  pur- 
chaser, be  paying  the  consideration  accord- 
ing to  the  terms  of  the  agreement.  Ther'j 
were  the  following  additional  olauses,  which 
should  be  quoted  in  full: 

"6th.  If,  upon  examination  of  the  said 
abstract  of  title,  it  is  found  that  the  Utle 
is  not  a  good  merchantable  title,  then  any 
objections  made  to  said  title  shall  be  point- 
ed out  by  the  party  of  the  second  part, 
and  then  the  pM-ty  of  the  first  part  shall^ 
have  ten  days  in  which  to  cure  said  objee-Q 
tions.  Should  it  prove,  upon 'examination* 
of  said  abstract,  that  the  said  title  is  not 
good,  and  same  cannot  be  made  good  with- 
in auch  reasonable  time,  then  it  shall  be 
the  duty  of  the  party  of  the  first  part  to 
perfect  said  title  at  their  expense,  prompt- 
ly, in  accordance  with  the  requirements  ol 
the  party  of  the  second  part,  within  the 
time  stated,  and  if  the  party  of  the  first 
part  fails,  neglects,  or  refuses  to  perfect 
said  title  in  acoordance  with  the  require- 
ments of  the  party  of  the  second  part,  then 
the  party  of  the  second  part  shall  have  the 
right  to  perfect  said  title  at  the  expense  ol 
the  party  of  the  first  part,  wbo  shall  repay 
at  Boswell,  New  Mexico,  such  sum  of  money 
aa  ia  expended  by  the  party  of  the  second 
part  in  perfecting  said  title,  and  if,  upon 
examination  of  said  title,  it  shall  be  shown 
that  the  title  to  tbe  said  property  is  not 
good  and  oannot  be  made  good,  then  in  such 
event  this  sale  shall  be  annulled,  and  tha 
said  110,000  paid  as  purchase  money  here- 
inbefore provided  for  shall  be  returned  b; 
the  party  ot  tbe  first  part  to  the  party  of 
tbe  second  part 

"7th.  Now,  if  the  party  ot  the  first  part 
complies  with  this  contract  and  furnishes 
the  abstract  aa  provided  for,  and  the  title 
is  shown  to  be  good  or  can  be  made  good, 
and  tenders  to  the  party  of  the  second  part 
at  Boawell,  New  Mexico,  a  warranty  deed 
as  provided  for,  and  the  party  of  the  second 
part  shall  ful,  neglect,  or  refuse  to  comply 
with  this  contract,  shall  fail  to  accept  deed 
and  execute  the  said  notes  as  provided  for, 
then,  in  such  event,  the  party  of  the  second 
part  shall  forfeit  tbe  said  |10,000  paid,  at 
the  option  of  the  party  of  the  first  part,  or 
at  hie  option,  otid  tbe  party  of  the  first  part 
shall  have  a  cause  of  action  against  tha 
party  of  Um  second  part,  enforceable  ia  tha 
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court*  of  ChKTea  county.  New  Ifezico,  for 
a  ipecillc  perfonnanM  ef  contract. 

"8th.  Should  the  party  of  the  BccoDd  part, 
upon  exunination  of  said  abatract,  find 
the  title  to  the  aaid  property  good,  and 
S  within  the  time  Btated  stand  wilting  and 
?  able  to  consununate  this  deal,  to  pay  the 
balance  of  purcbaie  money,  and  execute  the 
notes  as  above  provided  for,  and  tbe  party 
of  the  Qnt  part  shall  fail,  neglect,  or  re- 
fuse to  execute  said  warranty  deed  in  ac- 
cordance with  this  contract,  then  in  such 
erent,  tb«  party  of  the  second  part  shall 
bave  a  cause  of  action  against  tbe  party  of 
the  first  part,  enforceable  in  tlie  courts  of 
Chaves  county,  New  Mexico,  for  a  specific 
performance  of  contract. 

"9tb.  Possession  of  said  property  shall  be 
given  on  or  before  the  10th  day  (rf  Septem- 
ber, 1008." 

Upon  the  making  of  this  written  con- 
tract, it  waa  folded  and  placed  in  an  en- 
velop, together  with  a  check  made  by  Berry- 
man  and  payable  to  Mrs.  Owens  for  tbe 
Bum  of  90^73.32,  and  the  envelop  and  its 
contents  were  taken  by  Mrs.  Owens,  Davia- 
Bon,  and  Berryman  to  the  Cttiiens  National 
Bank  of  Boswell,  to  be  held  by  the  bank 
"in  escrow"  until  September  10th,  pending 
the  furnishing  an  abstract  of  title,  a  favor- 
Able  report  thereon,  and  final  settlement. 
With  the  consent  and  approval  of  all  the 
parties  a  memorandum  was  indorsed  upon 
the  envelop  in  the  folowing  terms:  "Check 
inclosed  to  be  held  in  escrow  until  Septem- 
ber 10,  when  final  settlement  is  to  be  made. 
Deed  and  abstract  to  be  placed  in  escrow 
with  this.  Abstract  to  be  forwarded  to 
Citizens  Bank  &,  Trust  Company,  Aikadel- 
pfaia,  Arkansas,  for  examination.  No 
money  to  be  paid  over  until  abstract  is  ap- 
proved by  purchaser's  attorneys.  (Signed) 
J.  J.  Jaffa,  Cashier." 

Up  to  September  10th  tbe  Owens  estate 
had  not  made  good  title  to  Berryman,  and 
on  or  about  that  date  it  was  orally  agreed 
between  tbem  that  the  estate  should  have 
thirty  or  forty  days'  time  in  which  to  se- 
cure an  order  of  court,  and  in  consideration 
of  this,  Berryman,  who  was  stopping  on 
expense  at  the  hotel  in  Roswell,  was  put  in 
possession  of  the  property  on  September 
lOth,  and  he  remained  in  possession  thereof, 

?  exercising  acts  of  ownership  thereon  until 
Septemlier  22d,  on  which  date  (tbe*time 
agreed  upon  for  securing  an  order  of  sale 
through  the  courts  not  having  yet  expired) 
Berryman,  without  just  cause,  repudiated 
and  abandoned  the  contract  and  departed 
from  the  territory.  Meanwhile,  and  in  con- 
sideration of  the  verbal  arrangement  of  Sep- 
tember 10th,  the  estate  took  immediate 
step*  at  considerable  expense  to  secure  the 
nqnirsd  order  of  court,  and  did  In  fast  at- 


cure  it  on  October  5th.  But  at  some  time 
after  September  10th  (tbe  precise  date  docs 
not  appear]  Berryman  demanded  of  the 
bank  the  retnm  of  his  check.  The  bank 
had  been  notified  by  Davisson  of  the  vei^l 
agreement  of  Septemlier  10th,  extending  the 
time  in  which  to  perfect  the  title  to  tbe 
land,  but  had  no  other  knowledge  of  this, 
and  the  granting  of  this  extension  was  de- 
nied by  Berryman.  The  tiank  complied  with 
his  demand  and  returned  to  him  the  check 
of  19,173.32,  or  its  equivalent  It  appears 
that  no  ofilcer  of  the  bank  ever  read  the 
contract  of  sale  or  knew  of  its  terms;  and 
the  bank,  so  far  as  appears,  had  no  knowl- 
edge of  what  had  taken  place  between  Mra. 
Owens  and  Berryman  after  the  contract  and 
check  were  left  with  it,  except  for  Davis- 
son'a  notification  respecting  tbe  verbal  ar- 
rangement made  on  September  10th.  After 
the  bank  had  turned  over  to  Berryman  the 
check  or  Its  equivalent,  Mrs.  Owens  and 
Davisson  demanded  from  the  hank  their  re- 
spective shares  of  the  money,  and  the 
demands  not  t»ing  complied  with,  the  pres- 
ent action  resulted.  Berryman,  being  ab- 
sent from  tbe  territory,  was  not  joined  aa 
a  party. 

The  fundamental  proposition  that  under- 
lies the  whole  argument  for  the  appellants 
is  that  the  hank  bad  no  concern  with  any- 
thing beyond  the  terms  of  the  escrow,  a* 
manifested  in  the  written  memorandum  in- 
dorsed upon  the  envelop.  But  this  memo- 
randum is  evidently  not  a  complete  expres- 
sion of  the  agreement  between  the  parties, 
and  indeed  is  unintelligible  except  by  refer- 
ence to  the  contract  of  saJe.  It  docs  notfl 
mention  the  names  of  the'parties  or  either  ■ 
of  them;  does  not  specify  what  "settle- 
ment" ie  to  be  made,  nor  where;  does  not 
state  by  whom  "deed  and  abstract"  are  to 
he  placed  In  escrow,  nor  when,  nor  for  what 
purpose.  Above  all,  and  more  important 
for  the  present  purpose,  it  does  not  either 
state  or  intimate  what  is  to  be  done  with 
the  check  or  money  if  settlement  is  not 
made  on  September  10th,  or  if  abstract  is 
not  "approved  by  purchaser's  attorney." 

It  ie  clear  that  the  instrument  of  August 
2]Bt  came  into  existence  as  a  binding  con- 
tract betwen  the  parties  thereto  at,  it  not 
before,  the  time  it  was  lodged  with  tbe 
bank.  We  say  this,  notwithstanding  ths 
ambiguity  of  the  findings  in  this  ref-ard; 
for  the  supreme  court,  after  having  stated 
that  the  parties  "entered  into"  the  contract, 
afterwards  stated  that  "the  contract  itself 
was  never  delivered  to  either  of  the  parties, 
other  than  being  placed  in  escrow."  Since 
the  making  of  tbe  contract  was  clearlj 
averred  in  both  the  complaint  and  tbe  cross 
complaint,  and  waa  not  denied  by  the  bank 
U  lU  anawar,  it  followed,  naaar  the  iotml 
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prtetiee  (Corop.  Lawi,  H.  M.  1S97,  g  SSSS, 
•ubsee.  07),  that,  for  tbe  purpoM*  of  thla 
•etion,  the  iTerment  muat  be  taken  ai  tru& 

And,  on  general  principle*,  the  flndings 
are  to  be  interpreted  in  the  light  «I  the  ia- 
■ue.  ReTnolda  v.  Stockton,  140  U.  B.  264, 
£08,  35  L.  ed.  464,  468,  11  8np.  Ct.  Sep. 
773,  and  casee  cited. 

Tberefore  the  dtpotit  of  the  agreement 
and  check  with  the  bank  was  not  technicatlf 
an  "escrow,"  in  the  wuee  that  the  agree- 
tnent  was  not  to  take  effect  nntil  perform- 
ance of  the  condition.  In  the  light  of  all 
the  facta  of  the  transaction,  a*  shown  by 
tbe  findings,  it  ii  clear  that  the  parties 
treated  the  agreement  a*  in  force  between 
th«n.  And  the  terma  of  the  memorandum 
indoraed  on  the  envelop  are  consistent  with 
ihis. 

The  contract  of  Angoat  21,  190B,  being 

in  force  as  a  contract  between  the  parties, 

It  IB  plain  that  the  memorandum   indorsed 

upon  the  envelop  wai  not  intended  to  modi- 

Bfy  it*  pTovisiouB. 

"  *CJp<Hi  the  whole  caae,  we  are  clear  that 
tiie  effect  of  the  deposit  of  the  oontract  and 
check  with  the  bank  was  to  constitote  it  a 
custodian  or  stakeholder  for  tiie  benefit  of 
both  parties,  holding  the  monej  without 
right  or  interest  in  it,  bound  above  all 
things  not  to  take  sides  between  the  parties, 
and  answerable  ultimately  to  the  one  or 
the  other,  according  to  their  respective 
rights  as  between  themselves. 

The  indor^ment  upon  the  envelop  was  a 
mere  memorandum,  not  containing  any  clear 
expression  respecting  the  agreement  of  tbe 
parties,  and  evidently  unintelligible  unless 
read  in  connection  with  the  contract  of  sale. 
Quite  as  manifestly  the  deposit  had  no  rea- 
son for  existence  except  in  aid  of  that  con- 
tract, and  as  a  protection  to  both  contract- 
ing parties. 

The  fact  that  no  officer  of  the  bank  read 
this  contract  or  knew  of  its  terms  is  of  no 
avail  to  the  bank.  By  the  very  circum- 
ctances  of  the  deposit  It  was  put  upon  no- 
tiee  that  it  was  assuming  a  duty  that  could 
not  be  fully  understood  or  fairly  performed 
without  a  knowledge  of  the  contents  of  the 
contract:  it  had  possession  of  that  instru- 
ment, with  full  opportunity  to  examine  it; 
except  for  its  own  negligence  it  would  have 
known  the  terms  thereof.  To  permit  it  now 
to  set  up  its  own  ignorance  as  an  excuse  or 
justification  of  its  conduct  in  violating  the 
rights  of  one  of  the  parties  to  the  contract 
would  be  t«  permit  it  to  take  advantage  of 
ite  own  wrong. 

Berryman's  check  ta  the  order  of  Mrs. 
Owena  for  $9,173.32,  having  been  deposited 
«■  a  substitute  for  the  oaah  payment  erf 
910,000,  called  for  by  the  agreement  of  An- 
(Bit  21,  wai,  of  eoorae,  rabjeet  to  b«  for- 


feited under  the  terms  of  the  agreement  as 
above  recited,  in  the  event  that  Berryman 
failed  to  comply  with  his  contract. 

The  tacts  found  show  that  while  the  ven- 
dors were  doing  what  he  had  required  them 
to  do,  and,  so  far  as  appears,  all  that  they  S 
were  called  npim  to  do,  to  make  a^good  title* 
under  the  contract,  be  repudiated  and 
abandoned  It,  without  just  cause,  gave  up 
possession  of  the  property,  and  departed 
from  the  territory.  On  familiar  principles, 
this  absolved  tbe  Owens'  estate  from  any 
further  performance  of  conditions  precedent 
on  their  part.  Roehm  v.  Horst,  178  U.  B. 
1,  S,  16,  44  L.  ed.  B53,  056,  959,  20  Sup.  Ct. 
Rep.  780,  and  cases  cited;  O'Neill  r.  Bu- 
preme  Council,  A.  L.  H.  70  N.  J.  L.  410, 
67  Atl.  403,  1  Ann.  Cas.  ^2;  Holt  r.  United 
Secur.  L.  Ins.  &  T.  Co.  74  N.  J.  L.  70B,  801, 
11  L.R.A.{N.8.)  100,  67  Atl.  118,  12  Ann. 
Cas.  1105;  76  N.  J.  L.  585,  690,  21  L.R.A. 
(N.S.)   691,  72  Atl.  301. 

It  is  contended  that  the  verbal  arrange- 
ment made  between  tbe  Owens  executors  end 
Berryman  on  or  about  September  10th,  for 
an  allowance  of  time  within  which  to  pro- 
cure tbe  court  order,  was  an  attempt  to 
vary  the  written  contract,  and  that  this 
could  not  be  done  without  writing,  because 
of  the  statute  of  frauds.  Emerson  v.  Slater, 
22  How.  28,  42,  16  L.  ed.  360,  365;  Swain 
V.  Seameos,  9  Wall.  254.  272,  18  L.  ed.  554, 
66B. 

Without  stopping  to  inquire  as  to  tbe 
bearing  of  the  statute,  a  sufficient  answer 
to  this  point  is  that  the  verbal  arrange- 
ment of  September  10th  was  not  variant 
from,  and  therefore  did  not  have  the  effect 
of  modifying,  the  written  agreement  of  Au- 
gust Slat.  That  agreement  did  not  call  for 
the  passing  of  title  on  or  before  September 
lOtb,  unless  the  abstract  showed  a  good 
title;  if  it  did  not,  and  objectionB  were 
pointed  out  by  the  purchaser,  the  vendors 
were  to  have  at  least  ten  days  in  which  to 
cure  his  objections;  and  if  the  title  could 
not  be  made  good  "within  such  reasonable 
time"  (evidently  referring  to  the  ten  days) 
"then  it  shall  be  the  duty  of  the  party  of 
the  first  part  to  perfect  said  title  at  their 
expense,  promptly,  in  accordance  with  the 
requirementa  of  the  party  of  the  second 
part,  within  the  time  stated;  and  it  the 
party  of  the  first  part  fails,  etc.,  to  perfect 
aaid  title  in  accordance  with  the  require- 
ments of  the  party  of  tbe  second  part,  then 
the  party  of  the  second  part  shall  have  tbe 
right  to  perfect  said  title  at  tJie  expenso 
of  tbe  party  of  tbe  first  part,  who  shall  re-^ 
pay,"  etc.  a 

*Tlie  contract  did  not  fix  any  spedfled* 
time,  upon  the  expiration  of  which  Beriy- 
man  was  entitled  to  treat  It  as  being  at  an 
end.    It  foreaaw  poMlble  delays  respeoting 
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Uh  p«rfeetlon  of  the  title,  and  watempUted 
A  Tcrbal  Agreement  B.lIowiiig  to  the  vendon 
a  Tcasonable  time  tor  tliia  purpoee.  The 
Terbftt  arraugement,  allowtng  to  the  execu- 
tor* "thirty  or  fort;  days'  time  in  vhich  to 
procure  an  order  of  court,"  wa4  In  effect 
%  "itatiug  of  time"  bj  Berryman,  within 
which  hie  "requirements"  ihould  be  com- 
plied with,  u  proTided  by  the  lixth  para- 
graph of  the  written  agreement. 

That  inatniment  stated  what  should  be 
deemed  sufficient  ground  for  an  aiuulment 
of  the  Bale,  and  a  return  to  Berryman  of 
the  110,000,  paid  on  account  of  the  pur- 
chase money,  and  did  not  set  any  time  limit, 
the  lan^age  being:  "And  if,  upon  exami- 
nation of  said  title,  it  shall  be  shown  that 
the  title  to  the  said  property  Is  not  good 
and  eannot  be  made  good,  then  in  such  event 
this  sale  shall  be  annulled  and  the  said  110,- 
000  paid  ai  purchase  money  hereinbefore 
provided  for  shall  bs  returned  by  the  party 
of  the  first  part  to  the  party  of  the  second 
part."  Berryman,  having  himself  repudi- 
ated tiie  contract  before  any  default  was 
made  by  the  vendors,  thereby  dispensed  with 
a  tender  or  further  performance  on  their 
part,  and  forfeited  to  them  the  money  de- 

The  hank,  with  fair  notice  of  this,  and  in 
violation  of  its  duty  ot  acting  impartially 
between  the  parties,  paid  the  money  over  to 
Berryman,  and  thereby  became  liable  to  re- 
spond to  the  esecntors,  in  whose  behalf  the 
contract  was  made  by  Bfrs.  Owens,  and  who 
were  represented  by  her  in  this  action. 

It  follows  that  the  facts  fairly  sustain 
the  Judgment  of  the  court  below.  Upon 
this  appeal  no  controversy  Is  raised  aa  be- 
tween Daviison  and  the  executors. 

Judgment  afBnned. 


BOB  WRIGHT. 
InDiAKB  (I  8S*)— RflODLATtoir— Intoxic^t- 

INS    LiqUOBS— lUPLIBD    REFXvLL. 

1.  An   intent   to   effect   the   complete   re- 

ril  of  the  prohibitions  of  the  act  of  March 
.  1806  (28  Stat,  at  L.  893,  chap.  145),  §  8, 
against  the  bringing  of  intoxicating  liquors 
Into  the  Indian  territory,  cannot  be  inferred 
from  the  provisions  of  the  act  of  January 
SO,   1897    [29  Btat.  at  L.  S06,  shap.  100), 

Eiunishlng  sales  of  intoxicants  to  Indian  ij- 
Dttees,  or  their  introduction  into  the  In- 
dian country,  the  later  act  not  mentioning 
the  earlier  one,  although  eontaining  an  ex- 
preu  repealing  clause. 

[Bd.  Nat*.— For  othur  cum,  sae  lodiana.  Cent 
Dls.  II  SI,  tt ;   Dae.  DIa.  i  ».•) 

iBDIaltS    (I    S5*)  — BBaTn.ATI0IT  — INTOXI- 
OailMG  LKJUOBS— 1KPI,IXD  Refxai. 

L  The  prohibition  against  the  introduc- 


tion and  sale  of  Intoiicating  liquc 

,   chap.  23' 
amendatory  of  U.  B.  Rev.  Stat  |  2l3S,  n 


not  superseded,  so  far  as  the  Indian  terri- 
tory was  concerned,  by  the  act  of  March  1, 
1895,  made  specially  applicable  to  such  ter- 


23,   1802    (27   Stat,  i 


ritory  by  name,  and  covering  by  its  Stb 
section  the  general  subject  of  the  introdu^ 
tlon  and  Bale  of  intoxicating  liquors  ther*> 


in,  but  declaring  In  its  13th  section  thai 
laws  theretofore  put  in  force  in  the  Indian 
territonr  shall  remain  In  full  force  and  ef- 
fect nnfeas  in  conflict  therewith. 

[Bd.  Note.— Far  oUwr  casam,  aa*  iBdlans,  Cent. 

Die.  H  n,  u:  Dec.  Dia.  i  aE.*] 

Ikdiahb  (I  35*)— Fkdsral  Eeoulation— 

iNToxiCATiNa    LigooBs  —  Implied    B»- 

TKAi^ADiasstON  or  State. 

9.  The  eiisting  prohibitions  against  the 
Introduction  of  intoxicating  liquors  into  tli* 
Indian  country,  made  by  U.  S.  Rev.  Btat. 
S  Z139,  as  amended  by  the  acts  of  July 
23,  1802,  and  January  30,  1807,  were  not 
superseded  as  to  transactions  wholly  with- 
in the  state  bj  the  admission  of  Oklahoma 
into  the  Union  under  the  enabling  act  ot 
June  16,  ISOS  (34  Stat,  at  L.  267,  chap. 
333S),  which,  in  addition  to  a  requirement 
that  the  state  Constitution  should  prohibit 
the  manufacture  and  sale  of  intoxicants  in 
that  part  of  tlie  proposed  state  known  aa 
the  Indian  territory,  and  their  ahipoient 
from  other  parts  of  the  state  into  such  pro- 
tected territory,  contained  a  reservation  to 
the  government  of  the  United  States  of  au- 
thority to  make  laws  and  regulations  in  the 
future  respecting  the  Indians,  and  declared 
that  the  laws  of  tlie  United  States  not  local- 
ly inapplicable  shall  have  the  same  force 
and  effect  within  the  state  as  elsewhere 
within  the  United  States. 

[Bd.  Note.— For  atber  c&aeB,  sa*  IndliLns,  Cant 
Dl|.  II  41,  a :    Dec.  Dig.  |  U.*] 

[No.  BIS.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Oklahoma  to  review  a  judgment  sustain* 
ing  a  demurrer  to  an  indictment  charging 
the  introduction  of  intoxicating  liquors  Into 
the  Indian  country.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Assistant  Attorney  General  Denlson  for 
plaintiff  in  error. 

Mr.  James  O.  Denloa  for  defendaat  in 


Mr.  Justice  Pita«y  delivered  the  opinion* 
of  the  court: 

The  defendant  in  error  was  indicted  in 
the  United  States   district  court   for  the 
eastern  district  of  Olclahoma,  the  charge  be- 
ing that — "on  the  19th  day  of  March,  in  Hbt^ 
fear  lOlS,  in  the  county  of  Muskogee,  in  thafl 
sald'diatrict,   and   within  the   jurisdIctiDa 
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«f  Mid  eonrt,  Uw  Mid  eounty  »nd  dtatrlet 
tiua  ftnd  there  being  a  portion  of  tbt 
Indiui  eonatiy  of  the  add  United  Statei, 
(he)  did  at  the  time  and  place  aforeMid, 
nnlawfullf,  vilfu1l7,  koowingl^,  and  fe- 
loniouBly  introduce  into  wid  Indian  countrj 
«iie  quart  of  malt,  rinone,  ipirituoue,  dls- 
Klled,  ardent,  and  Intoxicating  liquor,  to 
wit,  whialcy.  Contrary  to  the  form  of  the 
Statute  in  luoh  eaae  made  and  provided," 
•to. 

The  dietrfet  court  anBtalned  hU  demurrer, 
•nd  the  case  ta  brought  here  under  the 
criminal  appeal*  act. 

The  (tatutea  involTed  are:  §  21S9  of  the 
Keriaed  Statutei,  aa  amended  bj  the  act 
of  July  23,  1892,  (chap.  234,  27  Stat  at  h. 
Seo),  and  by  the  aet  ol  January  30,  1SB7 
(chap.  109,  29  SUt.  at  I*  BOS) ;  alao  S  8  of 
the  aet  of  March  1, 1895  (chap.  145,  28  Stat, 
at  L.  S93);  and  the  Oklahoma  enabling  act 
of  June  16,  1906  (chap.  3335,  34  SUt.  at  L. 
267).  Extract*  from  these  are  aet  forth  in 
foobiotea  to  the  opinion  in  Ez  parte  Webb, 
22S  V.  8.  eea,  e?],  677,  SS  L.  ed.  1248, 
I2S1,  1264,  32  Sup.  Ct.  Rep.  7Se.  Musko- 
gee county  is  a  part  of  what  wa*  the  Indi- 
an territory. 

The  district  court  in  effect  conatmed  the 
Indictment  aa  charging,  not  an  fnteratate 
transaction,  but  an  introduction  of  liquor 
from  a  point  within  the  state  of  Oklahoma, 
but  outside  of  what  is  now  Indian  country, 
into  auch  Indian  country.  The  deciaiou  of 
this  eonrt  In  the  Webb  Case,  which  had  to 
do  with  g  8  of  the  aet  of  March  1,  1B»5, 
and  the  effect  of  the  enabling  act  upon  it; 
•nd  also  the  deetaion  of  the  circuit  court 
of  appeals  for  th«  eighth  circuit  in  United 
States  Exp.  Co.  t.  Friedman,  112  0.  0.  &. 
219,  191  Fed.  673,  and  Hoaier  t.  United 
Btatea,  117  C.  C.  A.  162,  IBS  Fed.  64,— both 
of  which  turned  upon  the  effect  of  the 
enabling  act  upon  the  act  of  January  30, 
1897, — were  reviewed  by  the  district  court, 
and  the  concluaion  reached,  principally  be- 
cause of  the  line  of  reaaouing  oxpreaaed  in 
the  opinion  in  the  Webb  Case,  was  "that 
the  proviaiona  of  Rer.  Stat.  %  2139,  aa 
amended  by  the  act  of  1B92  and  the  act 
8  of  I8BT,  so  far  aa  they  reUted,  if  at  all,  to 
"the  intrDduatl(m*of  liquor  into  the  Indian 
territory  from  pointa  outside  of  that  terri- 
toy,  bat  within  what  is  now  Oklahoma, 
■mat  be  eonaldered  aa  haying  been  repealed 
by  the  anablii^  aet" 

And  againi  "^ib  eonflnss  offenses  of 
tUs  Aanwter,  of  which  the  Federal  court 
haa  joriadiction,  to  those  in  which  the 
Bqnor  is  Introduoed  from  a  point  without 
tiM  Btata.  It  U  a  Tlolation  of  the  sUU 
law,  aa  established  by  the  constitutional 
provUsa  above  referred  t^  to  Intreduoe 
KfBor  lato  lAat  was  fonnsrly  Indian  Tn> 


ritory  from  soma  other  poitioB  of  Okla- 
homa, Init  snch  Tiolatlon  la  an  offense  ex- 
clusively within  the  jurisdiction  of  the 
state  court  In  order  to  giro  the  Federal 
court  jurisdiction,  it  is  necessary  that  the 
introduction  of  the  liquor  ahould  hare  been 
from  a  point  without  the  state.  Tbia  ia  an 
essential  element  of  the  offense,  so  far  as 
the  Federal  court  is  eoneemed,  and  should 
therefore  be  charged  In  the  Indictment  II 
follows    that    the    demurrer    must    tie    sus- 

Tle  criminal  appeals  aet  (chap.  2064,  34 
Stat,  at  L.  1246)  proTides  for  a  writ  of 
error,  to  be  taken  by  the  United  States 
from  the  district  court  direct  to  tbia  court, 
from  a  decieion  or  judgment  auatainlng  a 
demurrer  to  an  Indictment,  ''where  such  de- 
cision or  judgment  ia  based  upon  the  In- 
validity or  construction  of  the  statute  up- 
on which  the  indictment  ia  founded."  Xhe 
present  case  is  clearly  within  tbis  act,  as 
previously  interpreted  and  applied.  United 
States  Y.  Sutton,  216  U.  S.  SOI,  294,  64  L. 
ed.  200,  201,  30  Sup.  Ct  Rep.  116;  Unitod 
Statea  t.  Keitel,  211  U.  S.  370,  3S5,  63  L. 
ed.  230,  239,  29  Bup.  Ct  Rep.  133 1  United 
SUtes  V.  Bigga,  Sll  U.  B.  607,  618,  63 
L.  ed.  306,  309,  29  Sup.  Ct  Rep.  181; 
United  Statea  v.  Stevenson,  216  U.  S.  IBO, 
196,  64  L.  ed.  163,  166,  30  Sup.  Ct.  Rep.  36; 
United  Ststes  v.  Miller,  S23  U.  8.  699,  «02, 
68  L.  ed.  668,  669,  32  Sup.  Ct.  Rep.  323; 
United  SUtea  v.  Patten,  226  D.  8.  625,  635, 
67  li.  ed.  — ,83  Sup.  Ct  Rep.  141;  United 
Sutes  V.  Georse,  22S  U.  S.  14,  17,  B7  L.  «d. 
— ,  33  Sup.  Cl  Rep.  412;  United  StatM  v. 
Anderson,  228  U.  S.  112,  67  L.  ed.  — ,  88 
Sup.  Ct  Rep.  SOD;  United  States  v.  Pacific 
4  A.  E.  A  Nav.  Co.  228  U.  S.  87,  100,  B7 
!<■  ed.  — ,  S3  Sup.  Ct  Eep.  OS. 

Upon  the  merits,  the  principal  question- 
is  whether  the  acts  of  1692  and  of  1897  9 
were  repealed,  as  to  Intraetste  'transao-  ■ 
tions,  by  the  effect  of  the  enabling  act  and 
the  admission  of  the  state,  with  the  con- 
stitutional prohibition  of  the  liquor  traffic 
that  was  prescribed  by  that  act  It  Is  not 
contended  that  there  was  any  express  re- 
peal. The  inaiatence  that  there  was  a  ne> 
essary  repeal  by  implication  ta  supported 
by  arguments  that  may  be  outlined  as  fol- 

(a)  Hat  since  the  aet  of  1898  was  a 
Bpeolal  act,  applicable  by  name  to  the  In- 
dian territory,  it  had  Uie  necessary  elTeat 
of  superseding  as  to  that  territory  the  ex- 
isting general  statuU  (B  2139,  Rot.  Stat, 
aa  amended  In  1892)  against  the  Introdue- 
tion  and  sale  of  Intoxloating  liquors  in  the 
Indian  country. 

<b)  That  I  8  of  the  aet  of  1896  was  ta 
turn  superseded  or  repealed  bt  loto  by  the 
a«t  of  1897  and  the  enabling  mL 
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(a)  Or  else,  tbat  tbe  act  of  1667,  becauM 
Emendatory  onljr  of  the  general  itatute 
agaiDst  the  Introduction  and  lale  of  intozi- 
eating  liquon  in  tbe  Indian  country,  bad 
BO  effect  upon  tbe  act  of  1895,  and  did  not 
apply  to  tbe  Indian  territory  becanse  that 
territory  wae  covered  by   the  act  of  1895. 

(d)  And  that  whether  the  acU  of  18S2 
and  1697,  or  either  of  them,  was  in  force 
In  Indian  territory  prior  to  the  adminion 
of  Oklahoma  as  a  itate,  tbey  were  necea- 
aarily  eupereeded  a*  to  intrastate  truisac- 
tiona  by  the  force  and  effect  of  that  act, 
Dpon  the  same  grounds  on  whicli  this  court 
■aid  in  the  Webb  Case  that  the  act  of  1896 
was  superseded. 

Section  2139,  Rev.  Btat.,  providing  far 
the  punishment  of  parsons  introducing 
liquor  into  the  Indian  country,  traces  its 
origin  to  J  20  of  the  Indian  intercourse 
act  of  June  30,  1834  (cliap.  lei,  4  Stet.  at 
Ij.  732),  as  amended  by  act  of  March  IG, 
1BS4  (chap.  33,  13  SUt.  at  L.  29).  The 
amendment  of  1392   (set  forth  in  225  U.  S. 

671)  extended  tbe  prohibition  to  include 
ale,  beer,  and  intoxicating  liquors  of  any 

« kind,   as   well   as   ardent   spirta   and  wine, 
rand   added  a  clause 'flxing  the  venue  for 
complainta,  arreste,  and  trials,  including  a 
special    provision    that   complaints    for   of- 
fenses  committed    in   the   Indian   territory 
should  be   made   before   tbe   United   Stat«s 
court  commisBioner,  or  commissioner  of  the 
circuit  court  of  the  United  States,  residing 
nearest   the    place   where   the    offense    was 
committed.   The  penalty  under  this  act, 
under  g  2130,  Rev,  Stat.,  is  impriBanmt 
for  not  more  than  two   years  and   One 
not  more  than   $300   for  each   offense. 

Next  in  chronological  order  was  tbe  act 
Of  March  1,  1896  (chap.  145,  28  SUt.  at 
L.  093),  tbe  title  of  which  is— "An  Act  to 
Provide  for  tbe  Appointment  of  Addition- 
al Judges  of  tbe  United  Btates  Court  in 
the  Indian  Territory,  and  for  Other  Pur- 
poses."    Section    8    (set    forth    225    U.    S. 

672)  provides  inter  alia,  that  any  per- 
son carrying  into  the  territory  any  vinous, 
malt,  or  fermented  liquors  or  other  in- 
toxicating drinks,  shall  upon  conviction  be 
punished  by  flue  not  exceeding  $500  and  by 
imprisonment  for  not  lees  than  one  montJi 
nor  more  than  live  years.  Other  sections 
have  to  do  with  the  creation  of  judicial 
districts  in  the  territory,  the  establishment 
of  courts,  the  appointment  of  judges,  at- 
torneys, marshals,  clerks,  etc  Section  4 
adopts  the  criminal  law  provisions  of  Mans- 
field's Digest  of  General  Laws  of  Arkansas, 
with  certain  reservations.  And  g  13  de- 
clares "that  none  of  the  provisions  of  any 
other  acts,  or  of  any  of  the  laws  of  the 
United  States,  or  of  the  state  of  Arkansas, 
heretofore  put  is  force  in  aaid  Indian  terri- 


tory, except  so  far  m*  they  come  in  con- 
flict with  the  provisions  of  this  act,  are 
intended  to  be  repealed  or  in  any  manner 
affected  by  this  act,  but  all  such  acta  and 
laws  are  to  remain  in  full  force  and  effect 
in  said  territory." 

The  act  of  January  30,  18B7  (chap.  109, 
2B  Stat,  at  L.  60S),  while  having  an  in- 
dependent title, — "An  Act  to  Prohibit  the 
sale  of  Intoxicating  Drinks  to  Indians,  pro- 
viding Penalties  Therefor,  and  for  Other 
Purposes," — -was  manifestly  intended  pri-  ^ 
marily  as  an  amendment  of  the  act  of  189iL|{ 
7bis  appears  from  a  comparison  ol  th«* 
clauses  defining  the  acts  prohibited,  from 
the  circumatance  that  the  act  of  1897  con- 
tains no  provisions  of  its  own  prescribing 
the  venue  for  complaints,  arrests,  and 
trials,  and  especially  from  the  provision  of 
its  2d  section,  "that  so  much  of  the  act  of 
the  twenty-third  day  of  July,  1892,  as  ia 
inconsistent  with  the  provisions  of  this  act, 
is  hereby  repealed."  The  prohibition  is 
made  to  apply  to  sales  of  intoxicants  "to 
any  Indian  to  whom  allotment  of  land  haa 
been  made  while  the  title  to  tbe  same  shall 
be  held  in  trust  by  the  government,  or  to 
any  Indian,  a  ward  of  the  government,  un- 
der charge  of  any  Indian  superintendent  or 
agent,  or  any  Indian,  including  mixed 
bloods,  over  whwn  the  government,  througli 
its  departments,  exercises  guardianship;" 
and  the  familiar  prohibition  of  the  intro- 
duction of  intoxicants  "into  the  Indian 
country"  is  repeated,  with  the  addition  of 
the  following  new  clause;  "Which  tana 
shall  include  any  Indian  allotment  white 
the  title  to  tbe  same  shall  be  bald  in 
trust  by  the  government,  or  wbile  tba 
same  shall  remain  inalienable  by  the  allotee 
without  the  oonsent  of  the  United  States." 
And  the  act  provides  that  any  person  vio- 
lating its  provisions  "shall  be  punished  by 
imprisonment  for  not  less  than  sixty  days, 
and  by  a  flue  of  not  less  than  one  hundred 
dollars  for  the  first  offense,  and  not  leas 
than  two  hundred  dollars  tor  each  offense 
thereafter." 

The  act  of  1896,  although  evidently  ui 
pari  ntalerid,  is  not  mentioned  in  the  act  of 
1897.  This  circumstance,  coupled  with  the 
fact  that  the  latter  act  contains  an  express 
repealing  clause,  is,  we  think,  negatively 
significant  upon  tbe  question  of  implied  re- 
peal. In  our  opinion  the  act  of  1897  was 
not  intended  to  take  the  place  of  S  8  of 
the  act  of  189S  after  the  manner  of  a  re- 
vision, and  thers  la  do  suefa  complete  re- 
pugnance as  to  render  it  clear  that  that 
section  was  intended  to  be  repealed  in  tolo.  „ 
It  is  oontended  that,  while  the  act  of^ 
1892  covered  the'subject  of  the  introdue-* 
tion  and  sale  of  intoxicating  liqnors  in 
Indian  country,  and  was  applieabi*  tg  tba 
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Indian  terrltorj  becauie  <t  was  Indian 
-country,  th«  pasBage  by  Congress  of  the 
«et  of  1895, — a  special  aet  appUcabte  to  the 
tarritory  by  name,  and  covering,  by  ita  Sth 
■ection,  the  general  subject  of  the  introduC' 
tion  and  sale  of  intoxicating  liquors  there- 
in,— DeceBearily  superseded  the  former  act, 
•o  far  aa  the  territory  was  concerned. 

To  show  the  purpose  that  Congress  had 
in  mind  in  passing  this  act  of  ISQS,  the 
argument  is  that  prior  to  the  general  al- 
lotment act  of  February  8,  1887  (24  SUt. 
at  L.  383,  chap.  119),  all  Indian  lands 
were  held  in  common  by  the  Indian  tribes; 
that  soon  thereafter  it  came  to  be  qucs- 
Koned  whether  g  2139,  Eer.  Stat.,  aa  amend- 
ed by  tliG  1802  act,  would  apply  to  an 
Indian  allottee  and  his  allotment  under  the 
1887  act,  for  the  reaaon  that  upon  allot- 
ment thereunder  the  individual  Indian  be- 
came a  citizen  of  the  United  States,  and 
hie  allotment  ceased  to  be  Indian  country 
under  the  accepted  definition  (Bates  v. 
Clark,  95  U.  S.  20*,  24  L.  ed.  471;  Ei 
parte  Crow  Dog  [Ez  parte  Kang-Gl-Shun- 
Ca]  109  U.  S.  556,  27  L.  ed.  1030,  3  Sup. 
<3t  Rep.  3BG),  hecauee  of  the  Indian  title 
having  been  extinguished;  that  beginning 
with  the  act  nf  March  3,  1893  (27  Stat,  at 
I<.  645,  640,  ciiap.  209),  Congresa  began  to 
contemplate  the  allotment  in  severalty  of  all 
lands  within  the  Indian  territory,  and  to 
look  forward  to  the  ultimate  creation  of 
«  new  state  out  of  that  territory;  that  it 
was  supposed  that  the  effect  of  allotment 
would  be  the  same  as  under  the  1887  act, 
in  that  the  lands  allotted  would  cease  to  be 
Indian  country;  and  that  hence  Congress 
passed  S  8  of  the  1896  act,  in  order  that 
the  people  residing  In  Indian  territory 
migiit  not  be  left  without  protection  against 
the  introduction  and  sale  of  intoxicants 
when  the  1892  act  should  become  inopera- 
tive because  of  the  extinguishment  of  the 
Indian  titles.  This  argument  is  ingenious, 
and  has  much  force;  but  it  takes  too  litle 
I   think,   of   g   13   of   the   act   of 
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'Assuming  all  that  is  claimed  as  to  the 
general  object  that  Congress  had  in  view 
during  these  years  when  the  Indian  ter- 
ritory w/ta  in  a  transition  state,  it  seems  to 
us  safer  to  rely  upon  the  words  of  the 
several  acts  of  1892,  1896,  and  1897  in 
order  to  determine  the  true  intent  and 
meaning  of  the  lawmaker.  If  Congress,  in 
enacting  the  9t1i  section  of  the  act  of  1895, 
had  intended  to  totally  supersede  the  act 
of  1802  as  to  the  Indian  territory,  that 
purpose  would  naturally  have  been  express- 
ed in  plain  terms.  And  so  would  the  act  of 
1897  presumably  have  expressed  the  purpose 
to  supersede  and  repeal  that  section,  if  such 
piupoae  had  existed.    The  very  fact  that 


Congress  contemplated  that  the  situation  in 
Indian  territory  was  but  temporary, — that 
either  because  of  statehood,  or  because  of 
the  allotment  of  the  Indian  landi  In  sev- 
eralty, the  necessity  for  retaining  these 
probibitoij  laws  upon  the  statute  book 
would  not  long  continue, — tends  to  negative 
a  desire  on  the  part  of  Congress  to  present- 
ly repeal  either  of  them;  and  therefore  re- 
buts the  presumption  of  an  implied  repeal 
of  one  act  by  the  other. 

It  seems  to  us,  upon  the  whole,  that  dur- 
ing ttus  transition  period  preceding  the  ad- 
mission of  Oklahoma  as  a  state,  the  several 
acts  referred  to  were  intended  to  and  did 
stand  together,  excepting  so  far  (if  at  all) 
as  they  were  necessarily  repugnant  one  to 
the  other;  that  is  to  say,  the  act  of  1892,  aa 
amended  in  1897,  on  the  one  hand,  mak- 
ing "Indian  country"  (a  term  defined  in 
Bates  T.  Clark,  supra;  Clairmont  v.  United 
States,  22S  U.  5.  651,  558,  56  L.  ed.  1201, 
1204,  32  Bup.  a.  Rep.  787,  and  cases  cited) 
the  test  of  the  prohibition  respecting  the 
introduction  of  intoxicants;  and  the  act 
of  1895,  on  the  other  band,  employing  the 
territorial  test,  irrespective  of  whether  it 
was  or  continued  to  be  Indian  country. 

Wa  thus  come  to   consider   the   effect  of 
the   enabling   act  of  June   18,   1906   (chap. 
3335,  34  Stat,  at  L.  2B7),  and  the  admission 
of  Oklahoma  as  a  state  thereunder,  which  • 
occurred  November   16,   1907.  S 

'The  pertinent  clauses  of  the  act  may  be 
found  in  225  U.  S.  677,  66  L.  ed.  1254,  32 
Sup.  Ct.  Rep.  769,  the  clause  respecting 
liquor  prohibition  being  especially  impor- 
tant. We  should  also  note  the  proviso  in 
the  let  section,  that  nothing  in  the  state 
Constitution  should  "be  construed  to  limit 
or  impair  the  rights  of  person  or  proper^ 
pertaining  to  the  Indians  of  said  territories 
(so  long  as  such  rights  shall  remain  un- 
extinguished) or  to  limit  or  alFeet  the  au- 
thority of  the  government  of  the  United 
States  to  make  any  law  or  regulation  re- 
specting such  Indians,  their  lands,  prop- 
erty, or  other  rights  by  treaties,  agreement, 
law,  or  otherwise,  which  it  would  have  been 
competent  to  make  if  this  act  had  never 
been  passed."  And  also  this  clause  from  the 
21et  section :  "All  laws  in  force  In  the 
territory  of  Oklahoma  at  the  time  of  the 
admiesion  of  said  state  into  the  Union  shall 
be  in  force  throughout  said  stat«,  except  aa 
moditied  or  changed  by  this  act  or  by  the 
Constitution  of  the  state,  and  the  laws  of 
the  United  States  not  locally  inapplicable 
shall  have  the  same  force  and  effect  with- 
in said  state  as  elsewhere  within  the  United 
sUtes." 

It  is  suggested,  rather  than  argued,  that 
the  reservation  of  "the  autbori^  of  the 
government  of  the  United  State*  to  main 
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uny  law  or  ruguladoii  reapectiiiK  auch  Indi- 
ans, their  Iand«,  property,  or  otber  righta, 
b7  treaties,  agreement,  Ikw,  or  otlwnrfBe, 
which  it  would  have  been  competent  to 
make  if  this  act  had  never  been  passed," 
eridences  a  purpose  nol  to  preserve  prior 
ItMt  or  reguiationa  reipecting  the  IndiaDS. 
But  this  la  Bufflcientlj'  answered  by  what 
was  eaid  In  Ex  parte  Webb,  225  U.  8.  8S3, 
682,  56  L.  ed.  12H8,  1266,  32  Sup.  Ot.  Rep. 
769,  where  the  view  of  the  court  was  ex- 
pressed as  follows;  "It  is  contended  that 
this  does  not  preserve  the  existing  laws  and 
regulations  reipecting  the  Indians,  bat  rath- 
er excludes  the  inference  of  their  continued 
force  and  existence  by  Indicating  a  purpose 
on  the  part  of  Congress  to  thereafter  enact 
r^ulationa  for  the  protection  ot  the  Indi- 

Sans    in    Oklahoma     if    necesaitj    requires. 

PThli,  we  think,  is  an*  in  admissible  construc- 
tion. We  deem  it  unreasonable  to  suppose 
that  Congress,  possessing  the  constitutional 
power  and  recognizing  the  moral  duty  to 
make  laws  and  regulations  respectrng  the 
Indians,  and  having  already  established 
laws  and  regulations  of  this  character  ap- 
plicabls  in  the  territory,  including  some 
that  were  estahlished  by  treaties  and  a^ee- 
mentg,  should  reaolvo  to  wipe  them  out, 
and  thereby  impose  upon  future  Congress- 
es the  tabor  and  difficulty  of  establishing 
other  proper  laws  and  regulations  in  their 
stead.  In  our  opinion,  the  purpose  express- 
ed in  the  proviso  to  reserve  to  the  govern- 
ment of  the  United  States  the  authority 
to  make  laws  and  regulations  In  the  future 
respecting  the  Indians  is,  under  the  cir- 
eumstancee,  evidence  tending  to  negative 
ft  purpose  to  repeal  by  implication  the  ex- 
isting laws  and  regulations  on  the  subject." 
When  It  i*  recalled  that  the  new  state 
was  made  Qp  by  combining  two  territories 
theretofore  separately  existing  under  dif- 
ferent systems  of  laws,  one  ot  them  being 
largely  inhabited  by  Indian  tribes,  with 
vhom  numerous  treaties  had  previously  been 
made,  differing  from  each  other  In  many  re- 
spects, but  each  recognizing  to  some  extent 
the  propriety  of  restricting  the  liquor  traffic, 
the  importance  of  these  clauses  in  the  en- 
abling act — read,  as  they  of  course  must 
be  read,  in  connection  with  the  restriction 
of  the  manufacture  and  sale  of  liquors 
within  those  parts  of  the  state  known  as 
the  Indian  territory  and  the  Osage  Indian 
Reservation  for  a  period  of  twenty -one 
years,  imposed  upon  the  new  state  by  g  3 
of   the   act — is   very   evident. 

In  the  Webb  Case,  as  appears  from  the 
opinion,  p.  676,  the  government  conceded 
that  the  act  of  18Q5  had  been  repealed  by 
tbe  enabling  act  and  the  admission  of  the 
■tate  thereunder,  saving  so  far  as  It  pro- 
klbit«d  the  carrying  of  intoxicating  tiquora,  < 


etc-,  from  another  state  Into  tlie  territory. S 
The  statement  to  the  like  affect  in  the*opin-™ 
ion,  p.  681,  was  made  in  view  of  this  eon- 
ceaaion;  but  ws  see  no  reason  for  recalling 
it.  The  language  used  waa:  "No  doubt  the 
enabling  act,  followed  by  the  adoption  of 
the  Constitution  therein  prescribed  and  the 
admission  of  the  new  state,  had  the  efTect 
ot  remitting  to  the  state  government  the 
enforcement  of  tbe  prohibition  cespecting' 
tbe  manufacture,  sale,  barter,  etc.,  of  in- 
toxicating liquori  within  the  state,  and  re- 
specting commerce  in  luoh  liquors  conduct- 
ed wholly  within  the  state;  and  to  the  ex- 
tent that  the  scheme  of  prohibition  eatab- 
lished  by  the  enabling  act  covered  the  samv 
field  that  had  been  covered  by  the  act  of 
ISftO,  the  latter  act  must  be  considered  as 
impliedly  repealed."  But  this  had  reference 
only  to  the  act  of  1695,  and  not  to  the  aet 
of  1S97,  it  having  previoualy  been  atatei 
in  the  opinion  (p.  676)  that  aince  S  2139, 
Rev.  Stat.,  and  the  aet  of  1897,  contained 
provisions  respecting  the  a  ale  of  intoxicat- 
ing liquors  to  Indians,  and  in  this  and  per- 
haps in  other  important  reapecta  covered 
ground  not  eovered  by  tbe  act  of  1S9G,  wt 
must  not  be  understood  aa  deciding  that 
those  prohibitions  were  no  longer  in  forea 
within  what  was  the  Indian  territory. 

But,  because  the  act  of  1896  was  im- 
pliedly repealed  with  respect  to  Intrastate 
manufacture  and  traffic,  it  does  not  neces- 
sarily follow  that  the  act  of  1892,  a* 
amended  in  1897,  was  likewise  repealed  In 
respect  of  that  traffic,  by  the  entiling  act 
and  the  admiasion  of  the  atate.  The  on* 
was  a  territorial  prohibition  applicable  to 
the  Indian  territory  because  made  so  by 
Congress,  irrespective  of  other  considera- 
tions; while  the  otber  act,  applicable  to 
Indian  country  throughout  the  states  and 
territories  generally,  happened  to  be  appli- 
cable to  the  Indian  territory  hecauae  that 
was  Indian  country.  But,  as  already  point- 
ed out,  in  passing  the  enabling  act,  Con- 
gresa  knew  that  if,  and  when,  and  ao  far  aa, 
portiona  of  the  Indian  territory  ceased  to,. 
be  Indian  country,  tbe  acta  of  1S92  andS 
18B7  would  cease  to  apply,  irrespective 'of 
atatebood;  and  on  the  other  hand,  must  be 
deemed  to  have  intended  that  Uie  estab- 
lishment of  statehood  should  repeat  the  aet 
of  1SS6  with  respect  to  matters  wholly  in- 
trastate, because  that  act  (whatever  rea- 
sons may  have  moved  Congress  to  enact  it) 
was,  by  its  terms,  applicable  to  the  terri- 
tory aa  a  territory  and  aa  a  whole,  irre- 
apective  of  whether  it  was  Indian  country; 
and  this  kind  of  internal  prohibition  of  the 
liquor  traffic  would  naturally  cease  with 
statehood,  because  inconsistent  wltli  local 
self-government  and  with  eqnality  botwiM 
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The  terms  of  the  act  of  January  30,  18ST, 
■how  that  it  was  especiall;  designed  to 
provide  for  the  changeH  consequent  upon 
tbe  adoption  ol  the  policy  of  allotting  the 
Indian  lands  in  severalty.  Hallowell  t. 
United  States,  221  IT.  S.  317,  6S  L.  ed. 
750,  31  Sup.  Ct  Rep.  587,  This  policy  was 
in  progress  in  the  Indian  territory  at  the 
time  of  the  passage  of  the  Oklahoma  en- 
abling aet.  The  history  has  been  so  recent- 
ly rehearsed  that  it  need  not  be  here  re- 
peated. Tiger  v.  Western  Invest.  Co.  221 
U.  8.  280,  300,  302,  65  L.  ed.  738,  743,  7«, 
31  Sup.  Ct.  Rep.  578;  Heckman  v.  United 
States,  224  U.  S-  413,  435,  53  L.  ed.  820, 
S28,  32  Sup.  Ct.  Rep.  424;  Mullen  v. 
United  States.  224  U.  S.  448,  58  L.  ed.  834, 
52  Sup.  a.  Rep-  494;  Goat  v.  United 
States,  224  U-  S.  45B.  GS  L.  ed.  841,  32  Sup. 
Ct.  Rep.  541 ;  Deming  Invest.  Co.  v.  United 
States,  224  U.  S.  471,  58  L.  ed.  847,  32 
Snp.  Ct-  Rep-  549.  Every  consideration 
arising  out  of  the  governmental  guardian- 
ship over  the  Indians,  and  control  over 
their  lands,  indicated  that  as  to  them  the 
Uquor  prohibition  should  be  maintained  aft- 
er statehood,  so  far  as  it  was  consistent 
with  the  control  of  the  state  over  Its  in- 
ternal police.  Tbe  act  of  ISOZ,  as  amended 
In  1897,  concededly  remaini  in  force  in 
other  states  where  there  is  Indian  country 
«r  governmental  trusteeship  over  Indian 
lands  or  guardianship  over  the  Indiana. 
United  States  v.  Sutton,  215  U.  S-  291,  295, 
M  L.  ed.  200,  202,  30  Sup.  Ct.  Rep.  116. 
Such  legislation  is  of  nndoubted  constitu- 
tionality. United  States  v.  Kagama,  US  U. 
6.  87G,  383,  30  L.  ed.  228,  231, 6  Sup.  Ct.  Rtp. 
1100;  Ex  parte  Webb,  snpra.  Tbe  prohibi- 
tion against  introducing  liquor  into  the 
Indian  country  has  1>een  consistently  ad- 
hered to  for  many  years,  with  beneficial 
results  so  far  as  the  welfare  of  the  Indians 
(s  concerned. 

All  of  these  considerations  wen  presum- 
ably In  the  mind  of  Congress  when  it  passed 
the  enabling  act,  and  they  are  inconsistent 
with  any  tacit  pnrpote  to  repeal  the  acts 
of  1892  and  1897.  The  liquor  prohibition, 
■0  far  as  It  eoneems  tbe  Indiana,  haa  al- 
ways been  deemed  one  of  the  peculiar  re- 
•ponsibilitics  of  tbe  gavemment  at  Wash- 
ington, and  it  may  easily  b«  believed  that 
Congress  felt  reluctant  to  delegate  the  sub- 
ject-matter wholly  to  the  state  government 
that  was  about  to  be  established  in  the 
Indian  territory;  especially  as  the  same  sub- 
ject-matter in  other  states  remained,  aa  it 
still   remains,   under   Federal  control. 

In  United  States  Exp.  Co.  v.  Friedman, 
112  C.  C.  A.  219,  191  Fed.  673,  the  cir- 
cuit court  of  appeals  tor  the  eighth  circuit 
keld  that  the  enabling  act  did  not  repeal 
tbe  act  of  1897,  at  leaat,  with  reapect  to 


tbe  introduction  of  liquor  into  the  Indian 
country  from  points  outside  the  state.  In 
Hosier  v.  United  States,  117  C.  C.  A.  182, 
198  Fed.  54,  the  same  court  held  the  act  of 
1807  to  be  in  force  within  the  state  so  far 
as  relates  to  the  sale  of  liquors  to  Indiana. 

Upon  tbe  whole,  while  tite  matter  Is  not 
free  from  dilBcul^,  it  seems  to  us  the 
better  argument  is  against  tbe  implied  re- 
peal. It  follows  that  the  IMstrict  Court 
erred  in  holding  the  acta  in  question,  rts,: 
g  2139,  Rev.  Stat.,  as  amended  by  the  acts 
of  ISB2  and  1897,  to  be  no  longer  in  force, 
and  erred  in  sustaining  the  demurrer  to  the 
indictment.  The  judgment  should  he  re- 
versed and  the  cause  remanded  for  further 
proceedings  in  accordance  with  tbe  Tiewi 
above  expressed. 

Judgment  reversed. 

UNITED  STATES,  Plff.  In  Err, 
ALFRED  SHELLEY. 

IHTKRITAI.    RETEirm     (|     U*) — "lii-ttUTAO- 

TUBB  or  Opidh  rOB  SuoEins  Pdbpo^ 

■a  "— Pbohibitiok. 

The  reconversion  of  the  residuum  of 
opium  remaining  after  smoking  into  a  form 
fit  for  reamokin?  is  not  a  manufacture  of 
opium  for  smoking  purposes  within  the 
meaning  of  the  act  of  1800,  October  1  (20 
Stat,  at  L.  587,  cbap.  1244,  U.  S,  Comp. 
Stat.  1901,  p.  2228),  9  3ft,  levying  an  in- 
ternal revenue  tax  upon  all  opium  manu- 
factured in  the  United  States  tor  smoking 
purposes,  and  prohibiting  any  person  from 
engaging  in  such  manufacture  who  is  not 
a  citizen  of  the  United  States,  and  who  hu 
not  given  the  bond  required  by  the  Com- 
missloner  of  Internal  Revenue. 
'[Ed.  Notg.— For  other  cues,  ■••  Interna)  Sav- 
■nue.  Cent  Dlf.  1|  »,  IS-M:    Dec.  Dlf.  |  II.*] 

[No.  013.] 


IN  ERROR  to  the  District  Court  of  Uw 
United  States  for  the  Southern  District 
of  New  York  to  review  a  Judgment  sustain- 
ing a  demnrrer  to  an  indictment  charging 
the  unlawful  manufacture  of  opium  for 
smoking  purposes.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Assistant  Attorney  General  Uarr  for 
plaintiff  in  error, 

Mr.  Robert  H.  Hoore  for  defendant  In 


•For  otbm  o 
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*Hr.  Justice  Pitney  delivered  the  opinion" 
of  the  court: 

We  have  here  under  review  a  Judg- 
ment of  the  district  court  anstaining  a  d»- 
mumr   to   two   oonnta  of   an  Indictment 

D  D»c.  t  Am.  Dl(i.  IXn  to  data.  A  Ras'r  Indans 
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for  A  violation  ot  $  3S  of  the  &ct  i>t  Con- 
grew  approved  October  1,  1S»0  (cbAp.  1244, 
8S  SUt.  at  L.  687,  ttSO,  U.  8.  Comp.  Stat. 
IBOl,   p.  2220). 

TI)u  act  is  tba  ao-ealled  UcKtnl^  tariff 
law,  and  provided  for  the  tariff  duties  to 
3  be  paid  upon  article*  imported  from  foreign 
feountriea,  and  alao  for  the  ■  collection  of 
certain  ictemal  revenue  taxes.  The  tariff 
proviaiona  are,  of  couree,  long  since  super- 
seded. Section  30  reads  as  follows:  "Tliat 
an  internal-revenue  tax  of  ten  dollars  per 
pound  shall  be  levied  and  collected  upon 
all  opium  manufactured  la  tlie  United 
States  for  amoking  purposes;  and  no  per- 
son shall  engage  in  such  manufacture  who  is 
not  a  citisen  of  the  United  States,  and  who 
has  not  given  tlie  bond  required  hy  the  Com- 
missioner of  Internal  Revenue." 

The  counts  in  question  are  tbe  second 
and  third  counts  of  the  indictment  The 
former  of  these  avers  (omitting  formal  mat- 
ters) that,  without  having  given  bond,  etc., 
the  defendant  "did  engage  in  the  manufac- 
ture of  opium  for  smoking  purposes,  in 
and  b;  employing  and  using  the  process 
by  mesna  of  vhlch  yen  abee,  which  ia  the 
product  or  ashes  which  remains  after  pre- 
pared, or  smoking,  opiom  baa  been  used 
smd  smoked  by  the  smoker,  is  dissolved  in 
water  after  having  been  permitted  to  re- 
main Id  Bolutfon  in  water  in  any  receptacle 
or  vessel  for  a  period  of  time;  furthermore, 
by  means  of  which  the  said  aqueous  solu- 
tion of  yen  shee  is  strained  and  purified 
so  as  to  remove  from  the  said  solution  all 
matter  which  is  foreign  to  such  opium  as 
may  be  contained  in  the  said  yen  shee, 
such  matter  consisting  of  the  product  pro- 
duced as  the  result  of  the  partial  combus- 
tion of  prepared,  or  smoking,  opium  in  the 
course  of  its  use  by  the  smoker  for  smok- 
ing purposes,  and  b;  means  of  which  the 
said  aqueous  solution  of  yen  shee  thus 
•trained  and  pari  fled  Is  heated  and  cooked 
In  any  receptacle  or  vessel  for  a  period 
of  time  and  until  a  product  is  produced  as 
the  result,  among  other  things,  of  the  evap- 
oration of  a  part  of  the  aqueous  content 
of  the  said  solution  in  the  course  of  snoh 
heating  and  cooking,  which  said  product 
thus  remaining  is  smoking,  or  prepared, 
opium  of  an  inferior  grade,  and  which  said 
^  product  resembles  in  appearance  and  eon- 
Ssistency  thick  molasses,  and  is  opium  for 
*  smoking'purpoBcs,  against  ttie  peace  of  the 
United  States  and  their  digni^,  and  con- 
trary to  the  form  of  the  statute,"  etc. 

The  third  count  charges  that  the  defend- 
ant, without  having  given  bond,  etc.,  "did 
engage  in  the  manufacture  of  opium  for 
smoking  purposei,  In  and  by  employing 
and  naing  m  process  by  means  of  which  a 
bigh'grada  smoking  opiom  is  dissolved  in 


water  in  any  receptacle  or  container;  and 
yen  shee,  which  is  the  product  of  the  par- 
tial combustion  of  smoking  or  prepared, 
opium,  remaining  when  the  smoker  has 
used  such  smoking,  or  prepared,  opium  for 
smoking  purposes,  is  in  like  manner  dis- 
solved in  water,  in  any  receptacle  or  con- 
tainer, and  the  said  aqueous  solution  of 
yen  shee  is  strained  and  purified  so  that 
all  substances  contained  therein  which  are 
foreign  to  the  opium  content  in  the  said 
aolution,  and  to  the  water  therein  con- 
tained, arc  removed,  and  which  said  sub- 
stances so  removed  consist  of  the  product 
produced  as  the  result  of  the  partial  com- 
bustion of  prepared,  or  smoking,  opium  in 
the  course  of  its  use  by  the  amokcr  for 
smoking  purposes;  and  the  said  process  is, 
further,  that  the  said  aqueous  solution  of 
yen  shee  thus  strained  and  purified  ia 
mixed  with  the  aforesaid  solution  of  high- 
grade  smoking,  or  prepared,  opium,  and 
the  two  solutions  thua  mixed  and  combined 
are  heated  and  cooked  in  any  receptacle  or 
veasel  over  a  slow  fire  until  a  product  is 
produced  by  auch  heating  and  cooking  and 
by  the  evaporation  of  a  part  of  the  aqueous 
content  of  the  said  combined  solution,  which 
has  the  consistency  and  appearance  of  thick 
molasses,  and  which  said  product  is  known 
as  smoking,  or  prepared,  opium,  and  which 
said  product  is  opium  prepared  for  smok- 
ing  purpoaes;    against,"  etc. 

This  indictment  seems  to  have  been 
framed  with  the  object  of  indirectly  review- 
ing Shelley  v.  United  Statea,  117  C.  C.  A. 
264,  19S  Fed.  88,  where  the  circuit  court  of 
appeals  for  the  second  circuit  reversed  a 
conviction  that  had  been  had  in  the  dis-g 
trict  court  under  a  previous  indictment,jj 
upon  'grounds  succinctly  expressed  in  the* 
opinion,  as  foilowa:  "It  appeara  that,  when 
smoking  opium  hsa  been  produced,  it  may 
be  smoked  more  than  once.  That  ia  to  aay, 
the  residuum  left  after  a  first  smoking 
may  be  simply  heated  and  smoked  again. 
If  to  this  residuum  (known  as  yen  shee) 
Bome  additional  smoking  opium  is  added, 
each  time  it  is  reheated,  the  process  of 
resmoking  may  be  continued  longer.  We 
are  of  the  opinion  that  the  mere  mixing 
of  smoking  opium  with  the  residue  of  opimn 
that  has  been  smoked,  and  heating  the  same, 
is  not  a  'manufacture  of  <^ium  for  smoking 
purposes'  within  the  meaning  of  the  stat- 
ute. The  manufacture  which  the  statute 
contemplates  ia  complete  when  from  the 
crude  opium  there  baa  been  produced  the 
smoking  opium,  with  which  alone,  ns  de- 
fendant contended,  be  operated,  in  Its  un- 
smoked  end  smoked  condition.  .  .  .  We 
think  there  was  error  in  the  refnaal  t« 
ehai^  ttiat,  it  the  jury  found  that  defend- 
'  ant  only  mixed  smoking  opiom  wiUi  tiM 
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naidiM  which  reniMiu  After  Nnoking,  hi* 
act  waa  not  a  manufacture  «(  opium  for 
amoking  purpoaea  nithin  the  meauing  ol  the 
■UtnU." 

It  appean  that  the  primary  maDufacture 
of  opium  for  smoking  purposea  ia  doee  by 
treating  crude  opium  in  euch  manner  aa 
to  convert  it  into  a  different  form,  thus 
rendering  it  fit  for  smoking.  It  is  conced- 
ed that  this  manufacture  is  subject  to  the 
tax  prescribed  by  {  36  of  the  B<;t  of  1S90. 
And  see  Marks  t.  United  Stites,  11 S  C.  C. 
A.  250,  IBS  Fed.  4TS.  The  counte  now  under 
eonside  ration  describe  two  processes  by 
which  the  residuum  of  opium  remaining 
after  smoking  (yen  sbee)  may  be  recon- 
Terted  into  a  form  fit  for  smoking,  in  the 
one  case  by  dissolving  it  in  water,  strain- 
ing and  purifying  the  solution  so  as  to  re- 
move foreign  matter,  and  then  beating  and 
cooking  the  rcAned  solution,  and  thereby 
producing  an  inferior  grade  of  smoking 
opium;  the  other  process  differs  in  tliat 
admixture   of   smoking   opium    of    a    high 

?  grade  is  employed  together  with  the  yen 
•bee. 
*  In  the  argument  counsel  discussed  the 
proper  definition  of  the  term  "manufactur- 
ing," citing  Kidd  v.  Pearson,  128  U.  S.  1, 
to.  32  L.  ed.  34a,  350,  2  InUrs.  Com.  Sep. 
S32.  9  Sup.  Ct.  Rep.  6;  and  United  States 
V.  £.  C.  Knight  Co.  163  U.  8.  1,  14,  39  L. 
ad.  326,  329,  15  Sup.  Ct.  Rep.  24B;  to  which 
may  be  added  Anheuser-Busch  Brewing 
Asao.  V.  United  Statee,  207  U.  8.  GGO,  559, 
S2  L.  ed.  336,  337,  28  Sup.  Ct.  Rep.  204, 
which  had  to  do  with  the  drawback  provi- 
sion of  the  MoKinley  law  (!e  Stat,  at  1^ 
667,617,  chap.  1244,  9  26). 

But,  aside  from  the  general  principle  that 
eriminal  statutes  ought  not  to  be  extended 
by  eoDstruction,  we  have  here  tlie  additional 
coniideration  that  this  statute  was  prima 
ly  deeigned  aa  a  taxing  act.  Section  3S 
■nut  be  read  in  eonnection  with  ttte  accom- 
panying administrative  provisions,  which 
nnder  it  clear  that  the  tax  was  designed  to 
yield  substantial  revenue,  and  not  merely 
primarily  to  prohibit  the  manufacture  of 
amoking  opium.  It  may  easily  be  be- 
lieved uiat  if  (irrespective  of  constitutional 
limitations  upon  its  power)  Congress  were 
undertaking  to  stamp  out  the  practice  of 
opium  smoking,  it  might  prohibit  aucb  proc- 
esses of  reelaiming  as  were  charged  against 
the  defendant  in  the  second  and  third  counts 
of  this  indictment.  But  it  is  not  so  easy  to 
believe,  in  the  absence  of  dear  language 
lequiring  sueh  a  conatructien,  that  in  pre- 
bcribing  a  revenue  tax  upon  the  manufac- 
tura  of  opium  for  smoking  purposes,  it  in- 
tended to  subject  the  same  sutatance  more 
than  ones  to  the  tax,  or  to  require  sur- 
veitlance   over   opium-amoklng    resorts, — in 


which,  it  would  seem,  auch  treatment  of  the 
residuum  might  most  readily  be  conducted, 
— the  same  as  over  a  factory  or  other  es- 
tablishment where  the  primary  conversion 
of  crude  opium  into  smoking  opium  is  con* 

Of  course  the  prohibition  ia  not  more 
extensive  than  the  taxing  clanae;  and  wo 
we  are  satisfied  that  the  offenses  charged 
in  the  second  and  third  counts  of  this  in- 
dictment are  not  within  the  denunciation 
of  S  36  of  the  act. 

Judgment  affirmed. 

anv.B.  m.) 

TEXAS     A    PACIFIC     RAILWAY     COU- 

PANY,  Plff.  in  Err., 

C.  C.  PRATER. 

Costs  (|  260*)  — Ati-eil  — Dau4geb  fob 

The  judgment  of  a  cirenit  court  of  appeals, 
affirming  a  judgment  of  the  trial  court  in 
a  n^ligence  action,  on  the  ground  that, 
though  the  evidence  was  conflicting,  thai 
for  the  plaintiff  was  sufficient  to  sustais 
the  verdict  in  his  favor,  will  be  affirmed 
with  10  per  cent  dameses  where  the  Su- 
preme Court  concurs  in  this  view,  and  there 
IS  no  question  of  law  involved. 

[Ed.  Note.— For  otber  cam,  see  Ceets.  CeaL 
Dla-  11  MS-SH.  mi,  1003:    Dec.  DlC  1  M).*] 

[No.  211.] 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
(w  a  judgment  which  affirmed  a   judg- 
ment of  the  Circuit  Court  for  tbe  Nortbero 
District  of  Texas  in  favor  of  plaintiff  in  a 
negligence  action.    Affirmed. 

See  same  ease  below,  100  CCA.  120, 
183  Fed.  574. 

Hr.  W.  L.  Hall  for  plaintiff  in  error. 

Mr.   O.   O.   Prator,   in  propria  porsofM, 

and      Mr.  A.  W-   Gregg  for  defendant  in 
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Memorandum  opinion,  by  direction  of  the  * 
court,  by  Mr.  Justice  Lamar: 

The  plaintiff,  a  locomotive  engineer,  sued 
for  personal  injuries  resulting  from  a  col-  S 
lision  with  a  freight  train*whicb  had  been* 
left  standing,  without  dajiger  signals,  on 
the  track  in  the  defendant's  railroad  yard 
at  Thurber  Junction,  Texas.  The  company 
contended  that  he  had  been  guilty  of  con- 
tributory negligence  In  faSIin;;  to  k^^p  a 
lookout,  in  running  at  a  high  rate  of  speed, 
aad  disregarding  rules  requiring  the  en- 
gineer to  keep  tbe  locomotive  under  con- 
in  anticipation  that  ears  might  be  OB 
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the  tracks  within  jard  limlti.  Tlw  eri- 
dWM  for  the  plaintiff  tended  to  show  that 
b«  was  in  the  exercise  of  proper  diligence: 
tbat  from  hit  position  on  the  right  ol  the 
loeomotiTe  he  could  look  (traight  down  the 
track,  but,  on  aeeount  of  the  height  of  the 
boiler,  could  not  see  tiie  freight  train, 
whieh  waa  standing  on  a  curve,  which 
there  turned  to  the  left;  that  it  waa  about 
dark,  and  the  freight  train,  having  so  dan' 
ger  signals,  and  being  out  of  range  of  the 
headlight,  was  not  seen  by  the  fireman,  on 
the  left  of  the  engine,  until  too  late  to 
avoid  the  collision,  althou^  the  emer- 
gency brake  was  applied  aa  soon  u  he  saw 
the  danger  and  gave  warning  to  the  engi- 

The  defendant  offered  evidence  tendhig  to 
show  that  the  speed  exceeded  that  permitted 
io  the  yard  limits,  and  that  the  freight  tntia 
could  have  been  seen  in  time  to  stop  if 
proper  lookout  had  been  kept.  Prom  the 
phyatcal  condition  proved,  and  the  whole 
evidence,  the  company  moved  the  court  to 
direct  a  verdict  in  Its  favor.  The  motion 
waa  overruled  and  the  jury  found  for  the 
plaintiff.  There  waa  no  exception  to  the 
«harge,  but  the  ease  was  taken  to  the  cir- 
cuit court  of  appeals  on  the  ground  that, 
from  the  undisputed  evidence,  the  plaintiff 
waa  shown  to  have  been  guilty  of  contribu- 
tory negligence.  That  court  held  (lOS  C. 
C.  A.  120,  183  Fed.  674)  that  though  the 
-aridence  waa  conflicting,  that  for  the  plain- 
tiff was  sufficient  to  sustain  the  verdict. 
In  that  view  we  fully  concur;  Mid,  aa  there 
is  no  question  of  law  involved,  the  judg- 
ment is  affirmed  with  10  per  cent  damages. 

Affirmed. 


UINTA  DEVELOPMENT  COMPAWT. 


Any  irregularity  in  docketing  a  cause  re- 
moved to  a  Federal  circuit  court  from  a 
state  court,  or  in  the  order  of  the  pleadings, 
may  be  waived,  and  neither  it  nor  the  meth- 
od of  securins  the  attendance  of  the  partiea 
in  the  Federal  court  can  operate  to  deprive 
that  court  of  jurisdiction  where  there  waa 

f relented  to  that  court  a  controversy  be- 
veen  citizens  of  different  states,  in  which 
the  amount  claimed  by  one  nonreaident  was 
more  than  (2,000,  exclusive  of  interest  and 
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A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit,  presenting  the  queatioa 
whether  the  Circuit  Court  properly  retained 
juriedictioD  of  a  cause  irregularly  removed 
from  a  state  court.  Answered  in  the  al< 
firmative. 

The  facts  are  stated  in  the  opinion. 

Measra.  Bamnrd  J.  Stewart,  Bamuel 
W.  Stewart,  Daniel  Alexander,  and  Charles 
B,  Stewart  for  John  C.  Mackay. 

Mr.  Jobn  W.  liAcey  for  the  IHnta  De- 
velopment Company, 

*Mr.  Justice  I^maF  delivered  the  opinion* 
of  the  court: 

On  December  8,  1908,  the  Uinta  Develop- 
ment Company,  a  corporation  of  the  state 
of  Wyoming,  brought  an  action  in  a  Wyom- 
ing court  against  John  C.  Mackay,  a  reai-^ 
dent  and  eitlsen  of  Utah,  to  recover  C],&50^ 
damages 'for  a  trespass  upon  land  of  tha* 
Development  Company,  situated  In  Wyom- 
ing. 

On  January  8,  1909,  Mackay  duly  flled 
his  answer.  On  March  2  the  plaintiff,  by 
leave  of  court,  filed  an  amended  petition, 
which  Mackay  answered.  On  May  3  be 
filed  an  amended  answer,  which,  in  addi- 
tion to  denying  many  of  the  allegations  of 
the  amended  petition,  set  up  a  counterclaim 
for  93,000  damages. 

He  claims  of  the  partiea  were  so  related 
that  either  could  have  been  interposed  as  a 
counterclaim  to  the  other;  or  they  could 
have  been  determined  in  different  suits,— 
subject  to  the  provision  that,  under  th« 
Wyoming  statute,  defendant  who  failed  to 
set  up  his  counterclaim,  and  aubsequentlf 
made  it  the  subject  of  a  separate  action, 
could  not  recover  costs  if  he  prevailed  thers- 
in.  No  Federal  question  waa  presented  In 
the  plaintiff's  suit  or  defendant's  origin*! 
answer,  but  Mackay's  amended  answer  and 
counterclaim  were  grounded  upon  oertain 
sUtutes  of  the  United  States.  This  coun- 
terclaim for  t3,000  was  filed  after  the  «• 
piration  of  the  time  In  whieh  he  was  re- 
quired to  plead  to  the  original  petition. 

But,  notwithstanding  the  delay,  Maeka^, 

e  nonresident,  without  objection  on  the 
part  of  the  Development  Company,  Sled  in 
be  court  a  petition  to  remove  til* 
the  United  States  circuit  court  lor 
the  district  of  Wyoming.  An  order  renwr- 
ing  the  case  waa  granted  on  the  theory 
that  the  partiee  were  citizens  of  different 
states;  that  Uie  construction  of  the  Federal 
statutes  was  necessarily  involved,  and  tb&t 
the  amount  in  dispute,  aa  disclosed  by  th« 
lunterclaim,  exceeded  (2,000.     The  tran*. 

ipt  waa  duly  filed  tn  the  United  Stalaa 
court.  Both  partiea  appeared,  'Rk*  plato- 
tifi  filed  in  the  United  State*  court  •  r^plr 
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to  Uadcaj^  eonntorelalm,  uid  tb«  mm, 
wbioh  wmi  dodkoted  m  "Uintk  D«r«lopinent 
Oompvtj  V.  Joha  C.  UM)k»7,"  w*a  mb- 
Smiittcd  ta  the  oonrt  for  detarmination  with- 
■  ont  a  jnrj.*  Judgment  wM  entered  m  tavor 
of  tlie  Development  Company,  and  thereup- 
on Mukay  took  the  caae  to  the  circuit 
court  of  appeal*,  auignlng  eiron  relating 
to  rulings  made  in  the  course  of  the  trial, 
but  neither  partj  raised  any  queation  a*  to 
it*  power  to  determine  the  cause.  On  these 
faot*  the  circuit  court  of  appeals  certified 
to  thi*  court  various  question*  as  to  wheth- 
er Hackay  could  remove  the  ease  to  the 
United  SUtes  court;  among  them  thi 

4.  "Assuming  that  the  removal  at  the 
instance  of  Mackay  wa*  not  in  conformity 
with  the  removal  statute,  and  assuming 
that,  as  respects  his  claim  against  the  De- 
velopment Company,  all  the  jurisdictional 
elements  were  present  which  were  essential 
to  enable  the  circuit  court  to  take  cogni- 
■anee  thereof,  if  be  bad  oommeDced  an  ac- 
titm  thereon  in  tbat  conr^  and  assuming 
that  in  BUcb  an  action  the  Development 
Company  lawfully  could  have  set  up  its 
claim  as  a  counterclaim  and  thereby  have 
entitled  the  court  to  take  cognisance  there- 
of, did  the  parties,  by  appearing  in  the  cir- 
cuit court  and  there  litigating  both  claims 
to  a  final  conclusion  In  a  eingls  cause,  with- 
out any  objection  to  the  jurisdiction  of 
the  court  or  to  the  manner  in  which  its  ]a> 
risdiction  wa*  invoked,  enable  that  court  to 
take  oogniiance  of  the  controversy  and  to 
proceed  to  a  flnal  judgment  therein  with 
like  effect  a*  11  they  had  invoked  the  jn- 
ricdiction  of  that  court  in  the  flret  instance 
through  an  action  commenced  therein  by 
Uackay  upon  bis  claim,  and  through  the 
interposition  by  the  Development  Company 
of  its  dsdm  as  a  counterclaim  in  that  ac- 
tion!" 

Thia  question  muet  be  answered  in  the 
affirmative;  and  that  fact  makes  it  unnec- 
essary to  consider  the  status  of  the  parties 
tn  the  state  cour^  and  who  was  technical 
plaintiff   and   who  technical   defendant,   or 
whether  Mackay,  a  nonrealdent  defendant, 
^sued  in  a  state  court  for  t],BSO,  could,  by 
■jAling  a  counterclaim  for  (3,000,  acquire  the 
■  right  to   remove  the   case   to  the  United 
State*    court.      The    case    was    removed    in 
fact,  and,  while  the  parties  could  not  give 
jurisdiction  by  consent,  tliere  was  the  req- 
uisite amount  and  the  diversity  of  citlsen- 
ship  ncessary  to  give  the   United    States 
circuit  court  jurisdiction  of  the  cause.    The 
ease,   therefore,   resolve*  itself   into   an   In- 
quiry as  to  whether,  if  irregularly  removed, 
it  could  be  lawfully  tried  and   determined. 
Removal  proceedings  are  in  the  nature  of 
prooea*  to  bring  the  partlw  before  the  Unlt- 


'  ed  States  eonrt  Am  In  other  form*  of 
proeese,  the  litigant  baa  the  right  to  rely 
upon  the  statute,  and  to  Insist  that.  In 
eompliance  with  its  terms,  the  case  shall  be 
taken  from  the  state  to  the  Federal  court 
In  the  proper  dietriet,  on  motion  of  the 
proper  person,  at  the  proper  time,  and  on 
giving  the  proper  bond.  But  these  provi- 
sion* are  for  the  benefit  of  the  defendant, 
and  intended  to  secure  bis  appearance. 
When  that  result  is  accomplished  by  hi* 
voluntary  attendance,  the  court  will  not, 
of  it*  own  motion,  inquire  as  to  the  regu- 
larity of  the  issue  or  service  of  the  proc- 
ess, or,  indeed,  whether  there  was  any  proc- 
ess at  all,  since  It  could  be  waived,  in 
whole  or  In  part,  either  eipressly  or  by 
failing  seasonably  to  object.  Power*  v. 
Chesapeake  &  O.  R.  Co.  100  U.  8.  98,  42 
L.  ed.  076,  18  Sup.  Ct.  Rep.  264. 

What  took  place  In  the  state  court  may 
therefore  be  disregarded  by  the  court  be- 
cause it  was  waived  by  the  parties,  and  re- 
gardle**  of  the  manner  in  which  the  case 
was  brought  or  how  the  attendance  of 
the  parties  in  the  United  States  court  was 
secured,  there  was  presented  to  the  circuit 
court  a  controversy  between  citlcens  of  dif- 
ferent states  in  which  the  amount  claimed 
by  one  nonresident  was  more  than  9(2,000, 
exclusive  of  Interest  and  costs.  As  the 
court  had  Jurisdiction  of  the  subject-mat- 
ter, the  parties  could  have  been  realigned 
by  making  Mackay  plaintiff  and  the  De- 
velopment Company  defendant,  if  that  had. 
tieeu  found  proper.  But  if  there  was  anyt- 
^rregularltj  in  docketing  the  case  or  in* 
the  order  of  the  pleadings,  such  an  irrego- 
laritj  was  waivable,  and  neither  it  nor  the 
method  of  getting  the  parties  before  the 
court,  operated  to  deprive  it  of  the  power 
to  determine  the  cause.  The  fourth  ques- 
tion certified  to  us  by  the  circuit  court  of 
appeal*  is  answered  In  the  affirmative. 

(»  C.  B.  lu.) 

W.  W.  DEQOE,  the  Wellington  AsBOclstioii, 

the    Wellington    Development    Company, 

and  the  Wellington  Investment  Compauj, 

Flffs.  in  Err, 

FRAJrK  H.  HITCHCOCK,  a*  Postmaster 
General  ol  the  United  States.  (No.. 
1S7.) 

MYTTON  MAURY,  Thomas  B.  Irvine,  0.  J. 

Watrons,  John  A.  Wdiber,  et  al.,  PifTa.  in 

Err, 

T. 
FRAKK   H.   HITCHCOCK,   as   Postmaster 

General     of    tbe     United    States.      (No. 

I5S.) 

Certiobasi  (I  ZI*)  — BEvnw  or  Bxxoo- 
TIVK  Obdeb. 
An  order  of  the  Postmaster  General  dt 
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nettBg  th«  nondelivery  »nd  tbe  return  to 
the   lendera   of   mail    addresBed   to   certain 

Sraona  whom  he  found,  oonformablf  to  U. 
RCT.  Stat.  S9  392B,  4M1,  U.  B.  Comp. 
Stat.  1901,  pp.  2686,  2740,  after  notice  and 
beariog,  and'upon  evidence  aatiefactoiy  to 
him,  were  using  the  maili  in  furtherance 
of  a  fraudulent  scheme,  though  quasi  judi- 
cial, has  enough  adminiatrative  quali^  to 
prevent  it  (rom  being  subject  to  review  by 
writ  of  certiorari. 

[Sd.    Note.— Par    otber    cbbsi,    sbs    Certiorari, 
G«1L  Dl|.  ])}!,»;    Dec.  Die  |  2L*] 

[Nob.  167  and  158.] 


TWO  WRITS  OF  ERROR  to  the  Court  of 
Appeals  of  the  District  of  Columbia  to 
review  judgments  which  affirmed  judgments 
of  the  Supreme  Court  of  tbe  District,  re- 
fusing to  issue  certiorari  to  review  a  fraud 
order  made  by  the  Postmaster-General.  Af- 

See  same  case  below  in  No.  1ST,  35  App. 
D.  C.  218;  No.  16S,  36  App.  I>.  C.  228. 

S     Btatemeat  by  Mr.  Justice  Lamar; 

■  *In  190S  complaint  was  made  to  the  post- 
al authorities  that  W.  W.  Degge  and  tbe 
Wellington  corporations,  of  which  he  was 
president,  were  using  the  mails  in  further- 
ance of  a  fraudulent  acheme.  Notice  was 
given  to  Degge  and  the  corporations,  and  a 
hearing  was  had  before  the  officer  to  whom, 
under  the  Postal  Regulations,  the  disposi- 
tion of  this  class  of  cases  was  committed. 
He  found  that  tbe  charges  were  true,  and 
to  his  finding  be  attached  a  copy  of  all  the 
evidence  which  had  been  taken.  The  report 
vaa  confirmed  by  the  Postmaster  General, 
who  issued  an  order  directing  the  post- 
master at  Boulder,  Colorado,  not  to  deliver 
mail  addressed  to  Degge  or  to  these  corpo- 
rations, but  to  return  all  such  letters  to 
the  sender  with  the  word  "Fraudulent" 
plainly  stamped  on  the  envelop.  Rev.  Stat 
3§  3939,  4041,  U.  5.  Comp.  SUt.  l&Ol,  pp. 
2830.  2749. 

Degge,  the  corporations,  and  some  of  the 
stockholdera,  thereafter  filed  petitions  in 
the  supreme  court  of  the  District  of  Colum- 
bia, alleging  t^iat  the  officer  before  whom 
the  hearing  had  bean  had  was  without  pow- 
er  to  make  report  on  which  the  Postmaster 

3 General  bad  acted-,  that  there  was  no  testl- 

•  mony  to  show  the  existence  of  ^'fraudulent 
Bcbeme,  and  no  evidence  whatever  to  sup- 
port the  finding.  It  was  alleged  that  the 
order  waa  arbitrary,  in  excess  of  the  power 


of  the  Postmaster  General,  and  void.  Hie 
petitioners  prayed  that  tjie  court  would 
issue  writs  of  certiorari  dtreoting  th«  Post- 
master General  to  certify  the  record  to  the 
court,  and  that  upon  hearing  and  review 
thereof  tbe  court  would  set  aside  the  order. 
A  rule  to  show  cause  waa  granted.  The 
Postmaster  General  demurred  on  tbe  ground 
that  the  court  was  without  jurisdiction  to 
jBsue  the  writ,  and  subject  thereto  answer- 
ed, attaching  the  record  and  the  evidence  ob 
the  hearing  before  the  officer  of  the  Poatot- 
Ace  Department  having  charge  of  the  Fraud 
Orders  investigations. 

Tbe  ease  was  heard  by  the  supreme  court 
of  the  District  ol  Columbia  on  petition, 
demurrer,  and  answer.  After  »  hearing 
the  court  dismissed  the  case.  The  court 
of  appeals  of  tbe  District,  without  passing 
on  the  right  to  issue  the  writ,  affirmed  the 
judgment  upon  the  ground  that  the  evi- 
dence supported  the  order.  The  petitioner* 
appealed,  and  on  the  argument  in  this 
court,  the  government  renews  tbe  conten* 
tion  that  the  district  court  was  without 
jurisdiction  to  issue  the  writ  of  certiorari 
to  the  Postmaster  General. 

Hessra.  O.  A.  l^dtnAD  and  Walter  B. 
Guy  for  pl^ntifTs  Id  error. 

Assistant  Attorney  General  Adklna  and 
Mr.  Loula  G.  Bissell  for  defendant  in  error.. 

*Mr.   Justice   Lamar,    after  making  tha* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 
This  case  is  the  first  instance,  n>  far  aa 

we  can  find,  in  which  a  Federal  court  baa 
been  asked  to  Issue  a  writ  of  certiorari  to 
review  a  ruling  by  an  executive  officer  oft; 
jhe*United  States  government.  That  at* 
once  suggests  that  the  failure  to  make  such 
application  has  been  due  to  the  conceded 
want  of  power  to  issue  the  writ  to  such 
officers.  For,  since  the  adoption  of  the  Con- 
stitution, there  have  been  countless  ruHngs 
by  beads  of  Departments  that  directly  af- 
fected personal  and  property  rights,  and 
where  tbe  writ  of  certiorari,  if  available, 
would  have  furnished  an  effective  method 
by  which  to  teat  the  validity  of  quasi  judi- 
cial orders  under  attack.  The  modern  do- 
cisions  cited  to  sustain  the  power  of  th« 
court  to  act  in  the  present  ease  are  based 
on  state  procedure  and  statutes  that  au- 
thorize tbe  writ  to  issue  not  only  to  inferi- 
or  tribunals,  boards,  assessors,  and  admin* 
iatrative  ofGcers,  but  even  to  the  chief  ex- 
ecutive of  a  state  in  proceedings  where  & 
qnaai  judicial  order  haa  been  mada.    £nt 
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Dime  of  these  decisions  are  In  point  in  », 
Federal  jurisdiction  \rhere  no  itatut*  baa 
b«en  pEiased  to  enlarge  the  scope  ol  the  writ 
ftt  common  law. 

In  ancient  timea  it  waa  need  to  compel 
tli«  production  of  a  record  for  use  m  evi- 
dence; more  often  to  supplement  a  defec- 
tive record  in  an  appellate  court,  and  later, 
ta  remove,  before  judgment, — Harria  v. 
Barber,  129  U.  8.  308,  32  L.  ed.  6S9,  9  Sup. 
Ct.  Gep.  314, — a  record  from  a  court  with- 
out juiiediction,  and  with  a  view  of  pre- 
venting error  rather  than  of  correcting  it. 
When,  later  still,  ita  scope  was  enlarged  so 
as  to  make  it  serve  the  i^ce  of  a  writ  of 
error,  certiorari  waa  granted  only  in  those 
Inatances  in  which  the  inferior  tribunal 
had  acted  without  jurisdiction,  or  in  dia- 
r^ard  of  statutory  provisions.  But  In 
those  cases  the  writ  ran  to  boards  (Heaves 
T.  Ainsworth,  219  U.  8.  2B7,  85  L.  ad.  228, 
SI  Sup.  Ct.  Rep.  230),  officers,  tribunals, 
and  inferior  judicatures,  whose  findings 
and  decisions,  even  though  erroneous,  had 
the  quality  of  a  Unal  judgment,  and  there 
being  no  right  of  appeal  or  other  method 
of  review,  the  extraordinary  writ  of  cer- 
tiorari was  resorted  to  from  necessity  to 
Afford  a  remedy  where  there  would  other- 
»-  wise  have  been  a  denial  of  justice.  But 
*  in  all  those  cases  it  ran*  from  court  to 
oourt, — including  boards,  officers,  or  tribu- 
nals having  a  limited  statutory  juriadic- 
tion,  but  whose  judgments  would  be  can- 
elusive  unless  set  aside. 

The  plaintiffs  in  error  insist  that  under 
tiieM  common-law  principle*  the  writ 
•faould  iasne  here  because,  having  to  act 
"upon  evidence  satisfactory  to  him"  (Sev. 
Stat,  g  392B),  and  notice  and  a  hearing 
having  been  given,  the  Fo«tma8t«r  General 
ftcted  in  a  judici^  capacity  in  making  the 
order,  which  was  therefore  subject  to  re- 
view on  certiorari  because  he  exceeded  his 
jurisdiction,  and,  without  any  proof  of 
fraud  in  the  use  of  the  mails,  deprived 
plaintiffs  in  error  of  the  valuable  right 
to  receive  letters  and  money  through  the 
poatolGce. 

It  is  true  that  the  Postmaster  General 
fave  notice  and  a  hearing  to  the  persona 
•pecially  to  be  affected  by  the  order,  and 
that  in  making  his  ruling  he  may  be  said 
t«  have  acted  In  a  quasi  judicial  capacity. 
But  the  statute  was  passed  primarily  for 
the  benefit  of  the  public  at  large,  and  the 
order  was  for  them  and  their  protection. 
That  fact  gave  an  admin iatratlve  quality 
t*  th«  hearing  and  to  tha  order,  and  wai , 
U8.  0^-il. 


sufficient  to  prevent  It  from  being  aubjeet 
to  review  by  writ  of  certiorari.  The  Post- 
master General  could  not  exercise  judicial 
functions,  and  in  making  the  deciaion  he 
was  not  an  officer  presiding  over  a  tribunal 
where  his  ruling  was  final  nnlcss  reversed. 
Not  being  a  judgment,  it  waa  not  subject 
to  appeal,  writ  of  error,  or  certiorari.  Not  . 
being  a  judgment,  in  the  sense  of  a  final 
adjudication,  the  plaintiffs  in  error  were 
not  concluded  by  his  decision,  for  had  there 
been  an  arbitrary  exercise  of  statutory 
power,  or  a  ruling  in  excess  of  the  juris- 
diction conferred,  they  had  the  right  to 
apply  for  and  obtain  appropriate  relief  in 
a  court  of  equity.  American  School  v, 
McAnnulty,  187  U.  8.  94,  47  L.  ed.  90,  £S 
Sup.  Ct  Rep.  33;  Philadelphia,  Co.  v. 
8timson,  223  U.  S.  620,  fi6  L.  ed.  576,  M 
Sup.  Ct.  Rep.  340. 

The  fact  that  there  waa  thia  remedy  ia^ 
itself  sufficient  to  take  the  case  out  of  thejj 
principle  on  which,  at  common'law,  right* 
to  tiie  writ  waa  founded.  For  there  it  is- 
sued to  officers  and  tribunals  only  because 
there  was  no  other  method  of  preventing 
injustice.  Besides,  if  the  common-law  vrrit, 
with  all  of  ita  incidents,  could  be  construed 
to  apply  to  administrative  and  quasi  jv- 
diclal  rulings,  it  could,  with  a  greater  show 
of  authority,  issue  to  remove  a  record  be- 
fore decision,  and  so  prevent  a  ruling  In 
aqy  case  where  it  was  claimed  there  waa  no 
jurisdiction  to  act.  This  would  overturn 
tbe  principle  that,  aa  long  as  the  proceed- 
ings are  tw  fieri,  the  courts  will  not  inter- 
fere with  the  hearing  and  disposition  of 
matters  before  the  Departments.  Fleeted 
T.  Abbey,  228  U.  8.  42,  Bl,  57  L.  ed.  — ^  83 
Sup.  Ct.  Rep.  fi03.  To  hold  that  the  writ 
could  issue  either  before  or  after  an  ad- 
ministrative ruling  would  make  the  de> 
apateh  of  businesa  in  the  Departments  wait 
on  the  decisions  of  the  courts,  and  not  only 
lead  to  consequences  of  the  most  manifest 
inconvenience,  but  would  be  an  invasion  of 
the  executive  by  the  judicial  branch  of  tha 
government. 

The  writ  of  certiorari  la  one  of  the  az- 
trsordlnary  remediea,  and  being  such  it  is 
impoBsibte  to  anticipate  what  exceptional 
facts  may  arise  to  call  for  its  use;  but  tbe 
present  case  is  not  of  that  character,  but 
rather  an  instance  of  an  attempt  to  na«  ths 
writ  for  the  purpoee  of  reviewing  an  admin- 
iatratlve  order.  Public  Clearing  Honae  v. 
Coyne,  1B4  U.  S.  497,  48  L.  ed.  1092,  U 
Sup.  Ct.  Rep.  780.    lUa  cannot  ba  dent. 
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on  c  s.  171.) 

FIRST  NATIONAL   BANK   OF    (XAKE- 

MORE,  PUT.  in  Err., 


C.  H.  KEYS  Kod  Hugh  Mfllg,  a  Partnership 
nnder  the  N»me  of  C.  M.  Keya  &  Com- 
paiiT,  Stock  Yirdi  B&nk,  and  Wat  Maye*, 
Defti.  in  Err.     (No.  ee3.) 


a  U.  KEYS  and  Hugh  Milla,  a  Partnerdilp 
under  the  Name  of  C.  M.  Keys  t  Com- 
pany,  Stock  Yards  Bank,  and  Wat  Mayea, 
Delta,  in  Err.     (No.  264.) 


C  H.  KEYS  and  Hugh  MiJti,  a  Partnerahip 
under  the  Name  of  C.  M.  Keys  t  Com- 

Kny,  Stock  Yards  Bank,  and  Wat  Mayes, 
Its.  In  Err.     (No.  302.) 

J.  C.  HOGAN,  Plff.  in  Err., 

C  H.  KEYS  and  Hugh  Mills,  a  Partnership 
under  the  Name  of  C.  M.  Keys  t  Com- 
pany, Stock  Yards  Bank,  and  Wat  Mayea, 
befU.  in  Err.     <Ko.  S03.} 

Chaitel  Mortoaoeb  is  ST*)— HccoHDinfr- 
New  Becobdikg  Ofi-ice. 

1.  The  lien  of  a  chattel  mortgage  duly 
filed  for  record  at  Muskogee  with  the  clerk 
of  the  United  States  court,  ea  offieiti  re- 
corder for  the  northern  district  of  Indian 
territory,  waa  not  lost  because  it  was  not 
re-recorded  at  Vinita,  and  was  not  trans- 
ferred to  the  indezee  at  Pryor  Creek,  under 
the  acts  of  May  27,  1D02  (32  Stat,  at  L. 
276,  chap,  sag),  and  February  19,  1003  (32 
Stat,  at  L.  a42,  chap.  T07),  sueceseivelf 
creating  new  districts  with  recording  of- 
fices at  those  two  places,  the  first  statute 
not  requiring  re-recording,  and  the  second 
one  cot  afllrmatiTely  visiting  such  a  penalty 
upon  nonaction  by  the  mortgagee. 

\sa.  Uate,~-F0T  Dtbcr  ckmb,  Me  Chsttal  Mort- 
■Mes.  C«Dt.  Dig.  {|  ie2-lS6 :    D«c.  Dts.  1  S7.'] 

CoDBxa  ()  39fi')— Erbob  to  Statb  Cohbt— 
Effect  or  Aduibsion  of  Territobt  as 
State— Review  or  Non-Fedebal  Ques- 

TIOK. 

2.  Even  if  the  decision  of  a  non-Federal 
question    by    an    Oklahoma    court    having 

iurisdiction  of  a  cause  transferred  from  the 
federal  court  upon  the  admission  of  Okla- 
homa into  the  Union  were  subject  to  re- 
view in  the  Federal  Supreme  Court  on  writ 
of  error  to  the  Oklahoma  supreme  court, 
the  discretion  of  the  trial  judge  in  per- 
mitting or  refusing  an  amendment  to  th« 
pleadings  would  not  be  interfered  with  ex- 
cept in  case  of  manifest 
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preme  Court  of  Oklahoma  to  review 
judgments  of  the  District  Court  of  Craig 
County,  in  that  state,  In  a  suit  involving 
the  respective  rights  of  chattel  mortgagees 
in  the  proceeds  of  the  mortgaged  proper^. 
AfBrmed. 

See  same  case  below  on  first  appeal,  22 
Okla.  174,  104  Pac.  346,  IS  Ann.  Gas.  162; 
on  Mcond  appeal,  27  Okls,.  7Q4, 113  Fae.  71S. 

Statement  bj  Mr.  Justice  Iinmar;  S 

*Dd    July    20,    1906,    the    First    National? 
Bank   of   Claremore  brought  suit  against 
Wat    Mayea    In    the    United  States    dis- 
trict court  in  the  Indian  territory,  north- 
em  district,  sitting  at  Vinita.    An  attMh- 
ment  issued  and  was  levied  on  cattle  be- 
longing to  Mayea  and  located  on  his  ranch, 
near  Pryor  Creek.    It  appeared  that  he  had* 
given  mortgages'oD  the  herd  to  Vinita  Na-* 
tional  Bank  (1609),  0.  M.  Keys  ft  Company 
(1901),    First    National    Bank    of    ViniU 
(1003),    Citizens'    Bank    (July   24,    1006), 
J.   0.  Hogan    (July   27,   1905),   Mary  D. 
Mayea    (August  Z,  1905). 

These  mortgagees  intervened  in  the  at- 
tachment suit  and  asked  that  the  case  be 
transferred  to  the  equity  docket,  and  that 
the  cattle  be  sold  and  the  proceeds  applied 
to  the  payment  of  their  debts. 

It  appeared  that  the  Bank  of  Claremore 
and  the  First  National  Bank  of  Vinita  also 
had  mortgagee  on  real  estate,  and  it  was 
contended  that,  having  a  lien  on  two  funds, 
they  should  be  required  to  seek  payment 
out  of  this  land  before  receiving  anything 
under  their  mortgages  against  the  cattle. 
A  receiver  was  appointed,  who  took  charge 
of  the  property,  real  and  personal.  He  eold 
the  herd  tor  $11,234.47.  The  case  was  then 
referred  to  a  master,  where  all  the  mort- 
gages were  proved,  although  an  attack  wmi 
made  on  that  given  by  Mayes  to  Keys  ft 
Company.  It  appeared  tliat  being  indebted 
to  that  firm  t34,B00.04,  lie,  on  October  2S, 
1901,  gave  them  a  note  therefor,  due  one 
month  after  date.  To  secure  that  note  and 
any  renewals  thereof  he,  on  October  29, 
190],  executed  a  mortgage  on  2,R39  head 
of  mixed  cattle  and  their  increase.  Tile 
cattle  were  described  as  bein;;  located  on 
the  "mortgagor's  range,  3  miles  south  of 
Pryor  Creek,  I.  T.,"  then  in  the  northern 
judicial  district  of  the  Indian  territorf. 
Tlie  acknowledgment  recited  that  "Mayes 
executed  the  same  for  the  purposes  and 
consideration  therein  named,"  omitting 
"and  set  forth,"  which  it  was  claimed  waa 
required  by  the  prorisions  of  %  066,  Mua- 
fleld's  Digest,  of  force  in  the  Indian  terri- 
tory. This  mortgage,  thus  acknowledged, 
was  filed  for  reeonl  October  SI,  1901,  with 
the   clerk   of   the   United   States   eoOTt,   em 
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offioio  recorded  for  the  nortiiern  district  of 
Indlftn  territoTf,  Kt  UtukogM,  and  iru  re- 

^eorded  November  22,  1901. 

»     At  tbe  hearing  Mayea  contended  that  he 

•  It&d  shipped*  enough  cattle  to  pa;'  off  the 
mortgage  debt.  It  appeared,  however,  that 
in  Janaarj  and  March,  1S05,  he  gave  two 
notes  aggregating  (19,288.69.  The  master 
found  that  thej  were  renewal  notes,  repre- 
senting the  balance  due  on  the  original 
debt  of  $34,800.04,  and  were  secured  by  the 
mortgage  of  October  20,  1001.  He  held, 
however,  that  this  mortgage,  while  oldest 
In  date,  and  while  good  against  Mayes,  was 
Inferior  to  the  attachment  and  the  other 
mortgages  because  of  the  failure  of  Ke^s 
ft  CoBipan;  to  re-record  It  at  Vlnita  and 
transfer  it  to  the  index  at  Pryor  Creek,  in 
pursuance  of  acts  of  May  27,  1002  (32 
Stat,  at  L.  278,  chap.  S68),  and  February 
19,  1003  (32  Stat,  at  L.  842,  chap.  707), 
•access ively  creating  recording  offices  at 
those  two  places.  He  therefore  recom- 
mended that  the  money  should  be  paid  In 
the  following  order:  First  National  Bank 
of  Vinita,  {3,778.10  [moTtgnge  of  Januar; 
16,  1003)  ;  First  National  Bank  of  Clare- 
more,  14,860.10  (attachment  issued  July 
to,  1006);  CStizens'  Bank  of  Pry*r  Creek, 
11,824.68  (mortgage  of  July  24,  1005); 
J.  C.  Hogan,  t(l,I87.0O  [mortgage  of  July 
27,  1005)  ;  Mary  D.  Mayes,  $1,440  (mort- 
gage of  August  2,  1906);  Vinita  National 
Bank  (one  of  the  cases  by  subsequent  stipu- 
lation) ;  Keys  A  Company,  916,308.60 
(mortgage  of  October  2B,  1001). 

Under  this  ruling  nothing  would  have 
been  paid  on  the  mortgage  to  Keys  A  Com- 
pany, which  had  been  transferred  to  the 
Stock  Tards  Bank.  They  therefore  died 
exceptions,  which  were  overruled.  Tbe 
eonri,  however,  conflnned  th«  report,  and 
made  the  additional  finding  tiiat  "the 
mortgage  of  C.  M.  Keys  k  Company  is  an 
absolute  fraud  by  reason  of  their  failure 
to  renew  or  to  advise  people  in  any  way, 
shape,  or  lonn  of  the  various  payments 
that  had  been  made  and  "the  transfers  that 
had  been  made."  The  court  directed  that 
the  real  estate  should  be  sold  and  tbe 
proceeds  applied  in  tbe  order  of  priority 
heretofore  set  out.  Before  this  woa  done. 
Keys  k  Company  took  the  cose  to  the  Unit- 
3ed  States  court  of  appeals  in  the  Indian 

*  Urritory,*aod  while  the  cause  was  there 
pending,  Oklahoma  waa  made  a  state,  and, 
under  the  enabling  act  (34  Stat,  at  L.  27C, 
Chap.  3335,  34  Stat  at  L.  1267,  chap.  2011), 
the  cause  was  transferred  to  the  supreme 
eourt  of  C»Elahoma,  which  (22  Okla.  174, 
104  Pac.  340,  IS  Ann.  Cao.  162)  held  that 
fhe  acts  of  Congresa  did  not  .require  mort- 
figM  recorded   at  Muskogee  to  be  n-re- 


'  corded  at  Ttnlta,  nor  waa  the  faold«r  re- 
quired to  have  them  transferred  to  tha 
index  at  Pryor  Creek.  It  thereupob  di- 
rected that  the  money  should  be  paldtis 
(1)  tbe  Vinita  National  Bank;  (2)  to 
Keys  A  Company,  "the  other  creditor*  tak- 
ing their  places  after  them  in  the  order  da- 
creed  by  tbe  court  helow.  Let  the  judg' 
raent  of  the  court  below  be  modiSed  to 
conform  to  this   opinion." 

A  motion  for  a  rehearing  was  granted, 
and  the  then  defendants  in  error  urged 
many  grounds  why  tbe  judgment  should 
be  affirmed.  The  eourt  rendered  an  elabo- 
rate supplemental  opinion  in  which  It  held 
that  the  Keys  mortgage  was  properly  ae- 
knowledged;  that  it  had  not  been  rendered 
void  by  failure  to  take  possession  of  the 
caUle;  that  there  was  no  exception  to  the  . 
finding  by  the  master,  that  the  debt  of 
916,808.60  was  due  and  secured  by  the 
mortgage;  that  no  Issue  of  fraud  had  ben 
raised  by  tbe  pleadings,  "and  the  char^  of 
fraud  upon  the  merits  seems  to  be  without 
foundation."  The  court  refused  to  make  a 
final  order  of  distribution,  but  adhered  to 
the  judgment  of  reversal  previously  mada. 
Tbe  mandate  was  returned  to  tbe  diatrlel 
court  of  Craig  county,  Oklahoma. 

Thereupon  the  Bank  of  Cloremore,  dtl- 
eeua'  Bank,  First  National  Bank  of  ViniU, 
J.  C.  Morgan,  and  Mrs.  Mayes  called  the 
court's  attention  to  the  fact  that  the  au- 
preme  court  had  held  that  tbe  issue  of 
fraud  had  not  been  presented  by'the  plead- 
ings, and  they  asked  leave  to  file  amended 
answers  to  the  Intervention  of  Keys  &  Con^ 
pany,  in  which  they  denied  the  existenM 
of  any  debt  from  Mayes  to  Keys  A  Conf-^ 
pany,  averring  that  tbe  mortgage  was  d*-* 
feetively* acknowledged,  was  fraudulent  in* 
law- and  In  fact,  or,  if  originally  good,  had 
lost  its  validity  against 'creditora  of  Hay«> 
because  he  had  been  jMnnitted  to  retain 
possession  of  the  herd. 

The  motions  to  amend  were  disallowed 
and  (tbe  Vinita  National  Bank,  by  consent, 
having  been  paid)  the  court  entered  a  de- 
cree in  conforml^  with  the  opinion  of  the 
supreme  court,  under  which  the  proceeds  of 
the  cattle  were  to  be  applied  to  the  pay- 
ment of  the  mortgage  of  Keys  A  Company, 
transferred  to  tbe  Stock  Yards  Ban|c.  No 
distribution  was  mode  of  the  proceeds  ol  tha 
real  estate.-  Tbe  Claremore  Bank  and  the 
other  plaintiffs  in  error  again  took  the 
case  to  the  supreme  court  of  Oklahoma, 
whiah  held  that  the  district  court  had  mere- 
ly followed  its  ruling,  and  dismissed  tbe 
writ  of  error.  The  cose  was  th«ai  brought 
here  on  tha  ground  that  the  conatmcticti 
of  Federal  sUtatea  and  the  validity  of  s 
Federal  Judgment  were  Involved.    ' 
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UcMTi.  W.  H.  Kopnegaij  knd  J.  Howard 
lAngley  for  ptaintifft  Id  error. 
Mr.  Robert  F.  BI»lT  (or  def«ndutU  in 


•  *Mr.  Jmtlca  Lamar,  after  making  the 
foregoing  etatement,  deliTCrad  the  opInloD 
of  tbe  court: 

Hie  Bank  of  Claremore  levied  an  attach- 
ment upon  cattle  of  Mayes,  who  had  given 
wreral  mort^pagee  an  the  herd.  Hie  prop- 
trty  did  not  lell  for  enough  to  paj  all  of 
the  liens,  and  the  variona  crediton  united 
In  an  attack  on  the  mortgage  to  Ee;i  t 
Company,  vbieh,  being  the  oldeat  in  date, 
would,  unleu  defeated,  take  all  of  the 
fund.  Tbie  mortgage,  however,  wai  eue- 
tained  bj  the  auprema  court  of  Oklahoma, 

^  and    three    of    th«    eontesting    creditor! 

S  brought  their  eaaei   here.     Thej   were   all 

*  argued  together  and  were'anliniittcd  on  the 
brief*  and  record  In  No.  SS3,  in  which  there 
are  forty-four  aaeignmente  of  error.  They 
need  no^  howerer,  be  aeparately  eoneidered, 
aince  the  controlling  question  ia  whether 
tbe  mortgage  from  Mayea  to  Keys  k  Com- 
pany, duly  recorded  at  Muakogee,  on  Oc- 
tober 31,  IQOl,  lost  iti  lien  becauM  it  wat 
not  rc-recorded  la  1B02  at  Vinita,  and  was 
not  transferred  in  1S03  to  tbe  indezea  at 
Pryor  Creek,  under  the  acta  of  1902  (32 
But  at  L.  276,  cbap.  888),  and  1B03  (32 
eiat.  at  L.  643,  chap.  707),  successively 
efsating  new  distrleta  with  recording  of- 
lleea  at  those  two  places. 

Registration  laws  are  of  atatutoi;  origin, 
and  the  statute  must  in  each  case  be  eiam- 
Ined  to  determine  what  inetrumente  are 
to  be  recorded,  where  they  are  to  be  re- 
corded, and  the  affect  of  a  failure  to  re- 
cord. Provision  aa  to  these  matten  was 
aiade  by  Congress  when  it  declared  that  tbe 
regiatratlon  laws  of  Arkaneas  abould  be  of 
force  Id  the  Indian  territory,  and  that  tbe 
ftlerk  of  tbe  court  ahould  be  eff  offieio  re- 
corder, with  bis  office  at  Muakogee.  In 
compliance  with  that  law,  the  mortgage 
from  Hsyea  to  Keys  was  duly  recorded  at 
Muskogee.  Some  months  later  Congress 
passed  tbe  act  of  May  27,  1002  (32  SUt. 
at  L.  270,  chap.  888),  dividing  the  district, 
providing  that  tbe  "clerk's  office  at  Vinita 
■hall  also  be  the  recorder's  office  for  the 
northern  district,"  tn  which  Mayes's  ranch 
was  left.  But  a*  that  sUtnte  did  not  re- 
quire that  recorded  instruments  should  be 
re-recorded  at  Vinita,  Keys  k  Company 
wer«  under  no  obligation  to  do  what  the 
law  did  not  demand,  but  could  rely  on  the 
fact  that  their  mortgage  had  been  duly 
registered  at  Muakogee  in  accordance  with 
the  law  of  force  when  ]t  waa  given  and 
when  the  eattla  were  in  that  district. 

Nor  ia  tbe  ease  differtnt  under  the  act 


of  February  10,  1003  (32  Stat,  at  L.  841, 
chap.  707).  It  created  twenty-flT*  !•• 
cording  offices,  named  Pryor  Creek  as  tbe 
place  for  the  office  in  the  fifth  district,  in 
which  Mayea'a  raneh  waa  located,  made  the 
olerk  ea  offloio  recorder,  provided  that  beg 
should  reeeive'tbe  usual  tees  for  registering? 
deeds  and  mortgages,  but  that  all  sums  col- 
lected in  excess  of  (1,800  should  be  paid 
over  to  a  school  fund.  It  then  declared 
that  "such  instruments  heretofore  recorded 
with  the  clerk  of  any  United  States  court 
in  Indian  territory  aball  not  be  required 
to  be  again  recorded  under  this  provision, 
but  shall  be  transferred  to  the  indexes  with- 
out further  cost,  and  such  records  hereto- 
fore made  shall  he  of  full  force  and  effect 
the  same  aa  if  made  under  this  statute." 

This  proviaion  of  the  act,  following  aa 
it  does  the  clause  on  tbe  subject  of  fees, 
was  evidently  addreased  to  the  clerk,  who 
was  thereby  required,  without  cost,  to 
transfer  to  the  indexee  in  his  office  all  pa- 
pers previously  recorded  at  Muskogee  or 
Vinita,  relating  to  property  in  his  district. 
There  waa  no  provision  in  the  statute  that 
tbe  lien  of  a  duly  recorded  mortgage  should 
bo  lost  against  subsequent  purchasers  if 
not  transferred  to  the  index,  and  that  si- 
lence cannot  be  construed  into  an  affirma- 
tive declaration  that  such  penalty  should 
follow  nonaction  by  the  mortgagee.  Con- 
gress oould  have  made  it  the  duty  of 
grantees  to  have  their  recorded  documents 
again  registered  in  tbe  new  district  on 
pain  of  holding  their  rights  subject  ta 
those  which  might  be  acquired  by  bona  Ada 
purchasers.  But  it  made  no  such  provision, 
and  we  need  not,  therefore,  inqnire  as  ta 
whether,  had  it  done  so,  it  would  not  havo 
been  necessary  to  give  a  reasonable  time  ia 
which  to  have  deeds  and  mortgages  i«- 
indexed.  The  duty  to  transfer  to  the  index 
waa  imposed  on  the  clerk.  No  time  waa 
fixed  within  which  it  should  be  done.  No 
penalty  for  ita  nonperformance  was  im- 
posed on  the  holder  of  any  Instrument  pre- 
viously and  duly  recorded.  Purchaaera 
were  charged  with  notice  of  territorial 
limits,  and  that  Mayea'a  ranch  had  been 
in  the  old  northern  district  at  a  time  the 
registration  office  was  located  at  Muskogee, 
and  that  there  they  must  look  to  see 
whether,  during  that  period,  sales  had  been 
made  or  mortgages  given  on  proper^  theaS 
located  within  the  district.  This  is  !■> 
accord  with  the  practice  In  the  many  in- 
stance! in  which  counties  have  been  sub- 
divided. In  none  of  which  do  we  find  that 
holders  of  mortgagca  on  property  falling  in 
the  new  county  lost  their  rights  becauaa 
of  a  failure  to  ban  them  refiled,  ra- 
indexed,  or  r*-reMrded  at  tho  aew  oosa^ 


r>' Google 


mz. 

Tbit  eoncliuion  dispoaei  of  the  «•■•,  be- 
eauBB  tb«  other  assignmentj  of  orror  reUta 
to  flndiiigs  by  the  nuuter  to  which  ths 
{duntiff*  in  Brror  took  no  ezcaptioa,  but 
on  wh<eh  they  were  heftid  in  the  eupreme 
oourt  of  Oklahoma,  upon  their  BpplicBtion 
for  B  reheiiring.  In  tbe  ruling!  of  tlimt 
eonrt,  bo  fftr  M  they  are  aubjeet  to  teriev 
on  toia  writ,  we  find  do  error.  A*  to  tboK 
Bade  when  the  nuuidata  wse  returned  to 
the  district  court.  It  is  lufGcient  to  uy 
timt  tliey  are  ftll  fwecloeed  by  the  refusal 
to  permit  pikintifla  in  error  to  *mend.  For 
even  if  the  deoiaion  of  %  itaite  court  liaving 
Joriedtction  of  a.  cue  transferred  from  a 
Federal  court  were  subject  to  review  here 
«n  a  non -Federal  question,  we  would  not 
interfere  with  the  diacretioii  of  the  trial 
Judge  in  permitting  or  refusing  an  amend- 
ment exoept  in  case  of  manifest  error.  Cf. 
Spencer  ▼.  Lspsley,  EO  How.  267,  Ifi  L.  ed. 
S04.  The  judgment  of  the  Supreme  Oonrt 
of  Oklahoma  is  afflrmed. 


(»  U.  S.  1ST.) 

CHARLES  H,   SWIQAET,  E.  MeCutkkch, 

and  R.  K.  TiCTany,  Appts., 

D.  P.  BAKER. 

■WATEM  AHB  WiTBB  OOTJBSEB  (j  231*)— 1«- 
KiOATioi*  — Reclamation  Act  — Abbbss- 

VKRI   FOB    MAIHTENANCX. 

The  practical  interpretation  of  the  recla- 
mation act  of  June  IT,  1902  (32  Btat.  at  L. 
389,  chap.  1093),  both  t^  the  Secretary  of 
the  Interior  and  b^  Congress  tn  the  acts 
of  Uarch  6,  1906  (34  Stat,  at  L.  63,  chap. 
618),  and  March  1,  190T  (34  Stat,  at  L. 
1037,  chap.  2266},  removea  any  doubt  that 
the  irrigable  lands  may  be  aiaeased  with 
the  annual  coat  of  maintenanea  and  opera- 
tion under  the  authority  conferred  upon 
the  Seeretety  by  the  former  Btatute,  to 
make  the  charges  aeainst  the  land  within 
the  irrigable  limlta,  with  a  view  of  return- 
ing to  the  reclamation  fund  the  estimated 
eoflt  of  construction  of  the  project-" 

[Ed.  Nota.— For  atti«r  caM«.  IM  Watsrs  &Dd 
Water  Couriai,  Cmt.  Dla.  1  OD:    Om-  DIe.  1  UL'i 


[No.  044.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which,  reversing  a  decree 
of  the  Circuit  Court  for  tbe  Eaitom  Dis- 
trict of  Washington,  held  that  the  Secre- 
tary of  the  Interior  eould  not  assess  irriga- 
ble land  under  the  reclamation  act  with  the 
annual  cost  of  maintenance  and  operation. 
Reversed,  and  decree  of  District  Conrt  af- 

Bee  same  ease  below,  199  Fed.  805. 
Hm  faeto  are  stated  in  tbe  opinion. 

•Fer  etlkar  eas«a  ■••  n 


SWIOART  V.  BASER.  SU 

Asaiatant  Attorney  General  Knnebel  and 
Messrs.  8.  W.  Williams  and  W.  W.  Dyar, 
Attomeya  in  ths  Department  of  Juatie^  Ivt 
appellants. 

Mr.  W.  T.  DoTell  for  appellee. 

a 
*Mr.  Justice  lAnur  delivered  the  opinitn* 
of  the  eourt: 

The  Sunnyaide  Unit  of  the  Yakima  Irri- 
gation Project  WBS  so  far  completed  in 
1909  that  the  Secretary  of  the  Interior 
gave  notice  that  water  would  be  furnished, 
for  irrigation  purpoeea,  and  that  "toe* 
charges  would  be  iu'two  parte:  1.  Build-* 
ing  of  the  irrigation  system,  $52  per  acre 
.  .  .  2.  For  operation  and  maintenance, 
99  eente  per  acre  per  annum."  The  ap- 
pellee. Baker,  applied  for  a  water  right  and 
paid  the  aaseseed  oharges  until  1911,  when 
he  refused  to  pay  tbe  96  cente  per  acre 
for  maintenance  and  operation,  on  the 
ground  that  tbe  Secretary  bad  no  authority 
to  make  such  an  assessment.  Tbe  recla- 
mation officers  thereupon  threatened  to  cut 
off  the  Bupply  of  water,  and  Baker  at  once 
filed,  in  the  United  States  circuit  court  for 
the  eastern  district  of  Washington,  a  bill 
against  them,  alleging  that  the  charge  for 
maintenance  was  illegal,  that  bia  cropa 
would  be  deatroyed  if  water  waa  not  fur- 
nished, and  praying  that  tbe  reclamation 
officers  should  be  perpetually  enjoined  from 
cutting  off  the  supply  of  water  because  of 
his  failure  to  pay  the  illegal  assessment. 

The  defendante  in  their  anawer  set  up 
that  the  charge  of  9S  oente  por  acre,  per 
annum,  for  maintenance  and  operation,  had 
been  lawfully  made  by  the  Secretary  td 
the  Interior  under  tbe  power  conferred  Up- 
on him  by  statute.  ^«  ease  was  haa^ 
on  hill  and  answer,  and  the  bill  dismiaaed. 
19fl  Fed.  S6S.  Baker  took  the  case  to  the 
circuit  court  of  appeals,  where,  one  judge 
dissenting,  the  decree  was  reversed  (199 
Fed.  S66)  on  the  ground  that  the  Secre- 
tary of  the  Interior  could  not  assess  irrigar 
ble  land  with  tbe  cost  of  maintenanea  and 
operation. 

Since  its  adoption  in  1902  the  aet  hM 
always  been  differently  construed  by  the 
Secretory  of  the  Interior,  who,  in  granting 
water  righto,  baa  uniformly  assessed  the 
landowners  with  the  coat  at  maintenanee. 
The  contrary  construction  by  the  circuit 
court  of  appeals  raises  a  question  of  great 
importance  to  the  ownera  of  the  land  now 
irrigated.  It  is  of  equal  importance  to  the 
government  and  to  that  part  of  the  publie 
interested  in  the  reclamation  of  those  por- 
tiona  of  the  arid  region  which  can  be  irri- 
gated as  soon  as  funds  are  available.  For, 
by  BO  much  aa  the  fund  Is  depleted  in  the 
payment  of  operating  charges  at  one  plae^ 
by  so  much  is  tha  raelamation  of  arid  lands 
elsewhere  postponed. 

•  topleAlaniBMila  Dee.*  Am.  Dl«s.  IMT  te  date,  *  It«'r  In4«na 
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■  'The  statnU  proyid«a  tbat  tb«  cost  of 
ttniction  of  tile  project  Bhall  be  cburged 
Cgaluat  the  land  within  th«  irrigable  lim" 
The  phrue  is  not  eipresely  defined,  and 
iag  general  in  ita  tenne,  is  not  neceiMrily 
limited  to  building,  but  may  include  the 
preservation  and  maintenance  of  ^hat  has 
been  built.  For  example,  a  etatute  suthor- 
Uing  the  levy  of  a  tax  to  eonatruct  a  sewer 
was  held  to  empower  the  city  to  levy  taxea 
for  its  maintenance.  Power  to  constract  a 
dock  inipoaed  the  detj  of  operating  it.  Per- 
mlsiion  to  "construct  internal  improve- 
ments" warranted  the  purchase  of  a  plant 
already  built,  and  auUiority  to  construct 
a  road  conferred  power  to  maintain  it.  Re 
Powler,  53  N.  Y.  60;  Seymour  v.  Tacoma, 
fl  Wash.  188.  32  Pac.  1077;  Atty.  Gen.  v. 
Boeton,  1*2  Mase.  ZOO,  7  N.  E.  722;  Pelham 
V.  The  B.  P.  Woolsey,  16  Fed.  418;  Atchi- 
•on,  T.  A.  B.  P.  R.  Co.  v.  McOonnell,  SB  Kan. 
S72;  Bell  v.  Maieh,  187  Ind.  82(1,  38  N. 
E.  3S8,  1118;  Weston  v.  Hancock  County, 
m  Hias.  800,  54  So.  SOT.  So,  in  the  prea- 
«Dt  ease  the  statute  provides  that  the  Secre- 
tary may  aasess  "the  coat  of  eonstruction 
«f  tbe  project"  without  deflnlng  the  term, 
ftnd  it  may  assist  in  arriving  at  the  legis- 
lative intent  to  refer  briefly  to  the  facte 
leading  up  to  the  passage  of  the  recla- 
tnation  act. 

The  official  reports  show  that.  In  19DS, 
ihere  were  in  eixteen  states  and  territories 
S3B,48e,T31  acres  of  public  land  stiU  held 
by  the  government  and  subject  to  entry. 
A  large  part  of  this  land  was  arid,  and  it 
was  estimated  that  36,000,000  acres  could 
1m  profitably  reclaimed  by  the  eonstruction 
at  irrigation  works.  Ilie  cost,  however, 
was  so  stupendous  as  to  make  it  impossible 
for  the  development  to  be  undertaken  by 
private  enterprise;  or,  if  so,  only  at  the 
ftdded  expense  of  interest  and  profit  private 
persons  would  naturally  charge.  With  a 
^  view,  therefore,  of  making  these  arid  lands 
3  available  for  agricultural  purposes  by  an 
*  expend! tare  of  public  money,  it  was*  pro- 
posed that  the  proceeds  arising  from  the 
■ale  of  all  publie  lands  in  these  sixteen 
states  and  territories  should  constitute  a 
trust  fond  to  be  set  aside  for  use  In  the 
eonstmction  of  irrigation  works, — the  cost 
of  each  project  to  be  assessed  agalnet  the 
land  irrigated,  and  as  fast  as  the  money 
was  paid  by  the  owners  back  into  the  trust, 
ft  was  again  to  be  used  for  the  construction 
of  other  works.  Thus  the  fund,  without 
diminution  except  for  smalt  and  negligible 
anms  not  properly  chanceable  to  any  partic- 
nlar  project,  would  be  continually  Invested 
and  reinvested  in  the  reclamation  of  arid 
lutd.  See  H.  R.  Report  No.  1408,  STth 
Congress,  lat  session. 
He  general  outline  of  tbia  plan  wai  ap- 


proved by  Congress,  which,  on  June  17, 
1902  <82  Stat,  at  L.  3BD,  chap.  I0S3>, 
passed  "An  Act  Appropriating  the  Receipts 
from  the  Bale  and  Disposal  of  Public  Land* 
in  Certain  States  and  Terrftoriea  to  tiie 
Construction  of  Irrigation  Works  for  the 
Reclamation  of  Arid  Lauds."  t  * 

*  The  statute  provided  that  the  money  • 
arising  from  the  sale*  of  the  publie  lands 
in  these  states  and  territories  was  to  bt 
known  as  the  reclamation  fund,  and  was  to 
be  used  for  the  purpose  of  reclaiming  arid 

tThe  proceeds  of  the  public  land,  lees  cer- 
tain deductions,  were,  g  1,  "reserved,  set 
aside,  and  appropriated  as  a  special  fund  in 
the  Treasury,  to  be  known  as  the  'Reclama- 
tion fund,'  to  be  used  in  the  examination 
and  surrey  for  and  the  construction  and 
maintenance  of  irrigation  works  for  the 
storage,  diversion,  and  development  of 
waters  for  the  reclamation  of  arid  and  semi- 
arid  lands  in  the  nid  states  and  territories, 
and  for  the  payment  of  all  other  expendi- 
tures provided  for  in  this  act 

Sec.  0.  The  entryman  upon  lands  to  be 
irrigated  by  such  works  sball,  in  addition 
to  compliance  with  tbe  homestead  laws,  re- 
claim at  least  one  half  of  the  total  irrigable 
area  of  his  entrv  for  agricultural  nurposes, 
and  before  receiving  patent  for  the  lands 
covered  by  his  entry  shall  pa^  to  the  gov- 
ernment the  charges  apportioned  against 
such  tract,  as  provided  in  section  four.  .  .  . 
The  annual  instalments  shall  be  paid  to  the 
receiver  of  the  local  land  office  of  the  dis- 
trict in  which  tbe  land  is  situated,  and  a 
failure  to  make  any  two  payments  when  due 
shall  render  the  entty  suDJeet  to  cancela- 
tion, with  tlie  forfeiture  of  all  righta  under 
this  act,  as  well  as  of  any  moneys  already 
paid  thereon.  All  moneys  received  from  tbe 
above  sources  shall  be  paid  into  the  reclama- 

6ce.  B.  The  Secretary  of  the  Interior  is 
hereby  authorised  and  directed  to  use  tbe 
reclamation  fund  for  the  operation  and 
maintenance  of  all  reservoirs  and  irriga- 
tion works  constructed  under  the  provisions 


tion  of  such  irrigation  works  shall  pass  to 
the  owners  of  the  land  irrigated  thenby,  to 
be  maintained  at  their  expense  under  such 
form  of  organization  and  under  such  rules 
and  regulations  as  may  be  acceptable  to  tbe 
Secretary  ot  the  Interior:  Provided,  That 
the  title  to  and  the  management  and  opera- 
tion of  the  reservoirs  and  tbe  works  neces- 
sary for  their  protection  and  operation  shall 
remain  in  tbe  government  until  otherwise 
provided  by  Congress. 

Sec.  10.  The  Secretary  of  the  Interior  ia 
hereby  authorised  to  perform  any  and  all 
acta,  and  to  make  such  rules  and  regula- 
tions as  may  be  necessary  and  proper  for 
the  purpose  of  carrying  the  provisions  of 
tills  act  into  full  force  and  effect. 
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Uudi.  Proviaian  was  ma3e  for  p^climi- 
Bar;  mrveye,  And  wban  tha  Secretuj  d«- 
tBrmlQCd  tlikt  a  project  waa  praetieable,  ha 
«u  authoriced  to  make  eontraeta  lor  ita 
Mnutruetion,  it  there  were  funds  arailAhle. 
The  land  capable  of  being  Irrigated  wa 
be  open  oalj  to  homestead  entry,  and  (Jj 
4-(t)  the  Secretary  waa  then  to  g1?e  notice 
of  the  charge*  which  ibould  be  made  per 
acre  and  the  number  of  inatalmente,  not  ex- 
«eediDg  ten,  in  which  tha  chargea  ahould  be 
paid;  thcae  charge*  to  be  determined  with 
a  view  of  returning  to  the  reclamation 
fund  the  estimated  eoata  of  the  eonitrue- 
tion  of  the  project,  .  .  .  and  all  moneya 
leoeived  from  the  above  aoureea  aball  be 
paid  into  the  reelaiiia,Uon  fund.  . 
Tha  Secretary  of  the  Interior  la  hereby  au- 
tborixed  and  directed  to  use  the  reel  am  a- 
^  tlon  funds  for  the  operation  and  mainte- 
8  nance  of  all  reaerroin  and  irrigation  worka 

•  constructed  under  the*  proTiaioDE  of  this 
act)  provided  that  when  the  paymente 
quired  by  this  act  arr  made  for  the  major 
portion  of  the  laiios  irrigated  from  tha 
watera  of  any  of  the  worka  herein  provided 
tor,  ther.  the  management  and  operatio 
■noh  irrigation  worki  aball  paaa  te  the  i 
•r*  of  the  lands  irrigated  thereby,  U 
maintained  at  their  expense;  .  ,  .  Fro- 
Tided  that  tha  title  to  and  management 
and  operation  of  the  reservoira  and  worka 
Deceaaary  for  their  protection  and  opera- 
tion shall  remain  in  the  government  until 
otherwise  provided   by  Congress. 

In  pursuance  of  this  act,  various  works, 
■■eluding  that  of  the  Sunnyalde  Unit  of  the 
Yakima  Project,  were  constructed  and  no- 
tice was  given  of  tha  ehargea  that  would 
be  made.  At  Brat  thay  were  ateted  in  a 
tump  BUB,  coat  o(  building,  maintenance, 
and  operation  making  up  the  total.  After 
IM8,  the  charges  were  separately  steted 
substantially  thuai  "1.  For  building,  $— 
per  acre;  2.  For  maintenance  and  opera- 
tion, I per  acre  per  annum,"  t 

^      ].  The    contention    that    this    last    Item 
3*ould  sot  be  assessed  against  the  Irrigated 

*  land  la  based  upon  the  fact'that  J  4  an- 
tboriiea  the  Secretary  to  make  the  esti- 
mated charges  "with  a  view  of  repaying  the 
cost  of  oonatmction  of  the  project."     But 


an  analyala  of  the  act  ahowa  that  tha 
ehargea  ware  not  limited  to  the  building  of 
the  dam  or  tha  digging  of  tha  canals,  hut 
included  the  purchase  of  land  needed  for 
reservoira  and  everything  chargeable  to 
"the  cost  of  construction  of  the  project," 
which  project  was  later  to  be  turned  over 
as  a  going  concern  to  the  landownors.  The 
coat  to  the  United  Stote*  represented  oci 
only  the  expense  ol  building,  but  of  main- 
tenance up  to  the  time  it  was  surrendered 
to  tha  water  users.  And  as  the  govern- 
ment collected  no  interest,  the  retuH 
would  be  that  if  the  cost  of  maintenanca 
was  not  returned,  there  would  be  a  con- 
stant and  heavy  diminution  of  the  recla- 
mation fund.  That  fund  waa  the  proceeds 
of  public  land,  and  waa  not  Intended  to  b* 
diminished  tor  the  benefit  of  any  one  pro- 
ject, but,  without  increase  by  interest,  and 
undiminished  by  local  expensea,  wat  agaiik 
to  be  used  for  constructing  other  works. 
The  coat  of  surveying  those  projecte  wbieb 
were  not  developed  and  the  administrative 
expensea  not  chargeable  to  any  particular 
project  might  not  be  repaid,  but  theae  sunw 
were  so  Bmall  as  to  be  negligible  aa  a^nat 
the  fundamental  idea  of  the  bill,  that  the 
proceeds  of  public  land  aa  a  trust  fund 
ahould  be  kept  intact,  and  again  invested 
and  reinvested  for  constructing  new  irriga- 
tion works.  But  if  it  should  be  taxed  witb 
coat  of  maintenance,  it  (ollowa  aa  a  mer* 
matter  of  mathematica  that  tha  reclam*- 
tion  fund  would  be  greatly  depleted,  It  not 
entirely  consumed,  and  the  proceeds  of 
the  public  domain  be  thus  diverted  to  the 
payment  of  local  expenses. 

2.  If  ther*  could  be  any  doubt  as  to  tb* 
meaning  of  the  atetuto,  it  disappears  In  the 
light  of  congreasional  construction  which 
may  properly  be  examined  as  an  aid  in  Ito 
interprctetion.  Bnrridge  v.  Detroit,  117 
Mich.  SS7,  42  LJI.A.  084,  73  Am.  St  Sep. 
5B2,  78  N.  W.  B4.  The  SecreUry  of  th«S 
Interior  annually  mBd«*t«porta  to  Congreaa  ■ 
in  which  theae  charges  of  maintenance  and 
operation  were  shown.  No  adverse  action 
was  taken  as  to  these  asseasmente  by  tha 
Secretory.  On  the  contrary,  Congress  in 
several  Instances  showed  that  it  construed 
the  act  in  the  same  way.     This  distinctly 


tExamples  of  the  form  of  notice  showing 
such  division  of  cbargea  are  to  be  found 
In  "Report  of  Rcclatnation  Service,  1908- 
1B09,"  pp.  124,  130,  ise,  163,  200.  The  no- 
tice for  the  Sunnyside  Project  recites  that 
water  "will  be  farnisbed  from  the  Sunny- 
aide  Project  under  the  provisiona  of  the 
reclamation  act  .  .  .  and  the  charge* 
which  shall  be  made  per  acre  of  Irrigable 
land  which  can  be  Irrigated  by  the  waters 
from  said  irrigation  project  are  In  two 
parte,  as  follows: 

1.  The  building  of  the  irrigation  system. 


CG2  per  acre  of  irrigable  land,  payable  in 
not  more  than  10  annual  instelments.  .  .  . 
2.  For  operation  and  maintenance,  which 
will  as  soon  as  the  daU  are  available  be 
fixed  in  proportion  to  the  amount  of  water 
used,  with  the  minimum  charge  per  acre  of 
irrigable  land  whether  water  is  used  or 
not.  The  operation  and  maiotenance  charge 
tor  the  irri^tion  season  of  1909,  and  anill 
further  notice,  will  be  (>5  cents  per  acre  of 
irrigable  land,  for  which  water  is  ready  ia 
the  irrigation  season  of  IMS,  whether  w&tav 
i*  used  thereon  or  not. 
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kppeftra  in  statute  providing  a  method  by 
which  irrigable  lands  in  Indian  reserva- 
tiom  might  be  opened  to  uitr;  and  brought 
within  the  limits  of  an  irrigation  project. 
In  these  cases  it  was  provided  that  the  per- 
■OD  taking  up  such  land  should  pay  the 
■mouiit  due  to  the  Indians  "tn  addition  to 
the  oharget  for  eonttructiim  and  mainte- 
ntmce  of  the  irrigation  >j/a(em  made  pay- 
able into  the  reolamation  fvnd  by  the  pro- 
vutont  of  the  reclamation  act."  {Act 
March  e,  ISOe,  34  Stat,  at  L.  G3,  9  2,  chap. 
616.)  A  Bimilar  recital  is  found  in  the 
statute  relating  to  the  acquisition  of 
Irrigable  land  in  the  Blackfeet  Reservatioii, 
where  it  was  provided  that  if  anj  such 
lands  were  "deemed  practicable 
(for  an  irrigation  project  under  the  pro- 
vision*  of  the  reclamation  act]  said  land* 
■hall  be  .  .  .  disposed  of  under  the  pro- 
visions of  said  act,  and  settlers  shall  pay, 
in  addition  to  the  ooat  of  constrvation  and 
maintenance  provided  therein,  the  appraised 
value"  of  tbe  Indian  land.  (March  1,  1007, 
84  Stat,  at  L.  1037,  chap.  2285.)  Sec  also 
36  Stat,  at  L.  SE,  668,  662,  chape.  163,  237 ; 
26  SUt.  at  L.  835,  chap.  40T.1 

3.  It  is  argued  that  though  these  ex- 
pressions show  that  Congrese,  in  1900  and 
1B07,  thought  that  the  cost  of  maintenance 
was  chargeable  under  the  reclamation  act 
of  1S02,  yet  no  effect  should  bo  given  to 
such  legislative  interpretation,  since  Con- 
gress is  not  authorised  to  exercise  the  ju- 
dicial function,  and  has  no  power  to  eon- 
■trus  existing  statutes.  But  these  acta  of 
1006  and  1M7  were  passed  before  the  ap- 
pellee. Baker,  applied  for  his  water  rights 
In  IGOO,  and  there  are  cases  (State  v. 
Ohio  Soldiers'  &  Sailors'  Orphans'  Home, 
87  Ohio  St.  27B;  Dequindre  t.  Williams,  31 
Ind.  444)    which  would  support  a  holding 

•  that  this   lan^agc,   as   to   future   transac- 

•  tlons,  was  legislative  in'charaeter  and  in- 
oorporated  these  provisions  into  the  orig- 
inal act.  We  refer  to  them,  however,  as 
we  do  to  the  notices  given  and  charges 
made  by  the  Secretary  of  the  Interior,  as 
showing  the  repeated  and  practical  construc- 
tion which  has  been  given  the  statute 
from  the  beginning,  and  in  the  light  of 
which  many  water  rights  have  been  granted 
and  many  hundred  of  tbouaanda  of  dollars 
for  maintenance  paid  to  tbe  government  as 
k  part  of  "the  coat  of  construction  of  the 
project."  This  practical  interpretation  by 
Congress  and  the  Secretary  of  the  Interior 
aecords  with  th«  provisions  of  the  act, 
taken  In  its  entirety. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  reversed,  that  of  the  District 
Court  is  affirmed,  and  tlu  caaa  remanded 
to  the  District  Court. 


33  8UPREUE  COURT  REPORTER.  OOT.  TBI 

mi  D.  B.  IM.) 
MARTIN  PEDEESEN,  flB.  in  Err, 


COMtfBRCE    (f    27*)— EUnXITBBS'    LlABILin 

Act— Fellow  Sebvakt  Enoageu  in  Im- 

TB  A  STATE    CoUUEUCE. 

1.  Instances  where  the  causal  negligenc* 
is  that  of  a  fellow  servant  engaged  In  intra- 
state commerce  are  embraced  by  tbe  pro- 
visions of  the  employers'  liability  act  of 
April  22,  1909  (36  Btat.  at  L.  Q6,  chap, 
140,  U.  S.  Comp.  Stat.  Supp.  1011,  p.  1322), 
giving  a  right  of  recovery  against  an  inter- 
state railway  carrier  for  the  death  or  in- 
jury of  an  employee  while  engaged  in  inter- 
state commerce,  which  may  result  from 
the  negligence  of  any  of  the  employees  of 
such  company. 

lEd.  Nate.— For  other  cam,  M*  Cominerca. 
Cent.  DIs,  }  3S ;    Dec.  Dig.  |  n.*] 

commgbcb  ({  27*)— euplovebs'  lubilitz 

Act— "Ihtebstate  Coumekck." 

2.  An  employee  of  an  interstate  railway 
carrier,  killed  while  carrying  a  sack  of 
bolts  or  rivets  to  he  used  in  repairing  a 
bridge  which  was  regularly  in  use  in  both 
interstate  and  intrastate  commerce,  was  cm- 
ployed  in  interstate  commerce  within  tha 
meaning  of  the  employers'  liability  act  of 
April  22,  1008,  giving  a  right  of  recover; 
against  tbe  carrier  for  tfa«  death  of  an  em- 
ployee while  so  employed. 

[Ed.  N Die.— Far  olber  cact,  sea  ComniBica, 
Cent,  Dig.  ]  !5;    Dec.  Dig.  I  n.* 

"  "  "  ■  1  Words  and  ebnaie. 
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JUBT    (g    34*)-lNl 

JUDouENT  NoN  Onsi 

3.  A  Federal  court  cannot,  eonsistentlv 
with  the  provisions  of  U.  S.  Const.,  Ttb 
Amend.,  preserving  the  right  ef  trial  bj 
jurv,  enter  judgment  for  defendant  not- 
withstanding a  verdict  for  plaintiff,  on  tha 
ground  that  the  latter  was  not  sustained  \sf 
the  evidence. 

[Bd.  Note.^For  otber  caias,  iM  Jan.  CaaL 
Dig.  tl  IS3-m;    Dec  Dig.  I  M.T 

[No.  69B.] 


J  N  ERROR  to  tbe  United  Statea  Cirenit 
J^  Court  of  Appeals  for  the  Third  Oircoi* 
to  review  a  Judgment  which  affirmed  a  jud^ 
ment  of  the  Circuit  Conrt  for  the  Eastern 
District  of  Pennsylvania,  entered  in  favor 
nf  defendant  non  obstante  veredicto,  in  an 
action  under  the  Federal  employers'  lia- 
bility act.  Reversed  and  remanded  for  fui- 
ther  proceedings. 

See  same  case  below,  117  G.  a  A.  83,  IVT 
Fed.  637. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  Patterson  and  Georga 
Bell  for  plaintiff  in  error. 

Messrs.  James  l''.  Campbell  and  Wil> 
liam  8.  Jen&ey  for  defendant  in  arror. 
U  data,  A  Rv'r  ladeaes 
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*  *  Mr.  JmtiM  Twn  Deranter  delivered  the 
pinion  ot  the  court: 

Xhia  wsa  on  aotion  under  tbe  employer!' 
Uabilitf  eett  of  April  22,  1908  (35  Stat. 
ftt  L.  60,  eliftp.  149,  U.  8.  Comp.  BUt. 
Sapp.  1911,  p.  1322),  to  recover  for  perKtnal 
iDJuriea  suatained  by  the  plaintiff  through 
tbe  negtigeuoe  ot  %  coemplojea  while  both 
were  in  the  defendant's  ssrvlce.  At  the 
trial  the  circuit  court  refused  to  dlreet 
a  Terdict  in  the  defendant'!  favor,  and  tbe 
jury  returned  a  verdict  for  the  plaintiff, 
■aaeoiing  hie  damages  at  M,190.  Subie- 
qnently  tbe  court,  following  a  local  st&t- 
ate  <Pa.  Laws  190G,  p.  ZS6,  chap.  19S), 
entered  judgment  for  the  defendant  not- 
wlthatanding  the  verdict,  on  the  ground 
tbat  the  latter  waa  not  auatained  by  the 
S  erldenee.     184    Fed.    737.     The   judgment 

•  was  affirmed'by  tbe  olrcult  court  of  appeals 
(lir  C.  C.  A.  33,  197  Fed.  S37),  and  the 
plaintiff  sued  m 

The  evidence,  in  that  view  of  it  which 
nnat  be  taken  here,  was  to  tbe  following 
effect:  The  defendant  was  operating  a 
railroad  for  the  transportation  <d  paaaeii- 
gera  and  freight  in  interstate  and  intra- 
state commerce,  and  the  plaintiff  waa  an 
iron  worker  employed  bj  tbe  defendant  In 
the  alteration  and  repair  of  some  ot  its 
bridge*  and  tracks  at  or  near  Hoboken, 
New  Jersey.  On  tbe  afternoon  of  his  injury 
the  plaintiff  and  another  employee,  acting 
under  the  direction  of  their  foreman, 
carrying  from  a  tool  car  to  a  bridge,  known 
as  the  Duffleld  bridge  some  bolta  or  rivets 
which  were  to  be  used  by  them  that  night 
or  very  early  the  next  morning  in  "repair- 
ing that  bridge,"  tbe  repair  to  consist  in 
taking  out  an  existing  girder  and  inserting 
a  new  one.  Tbe  bridge  could  be  leaefaed 
only  by  passing  over  an  Intervening  tem- 
porary bridge  at  James  avenue.  These 
bridges  were  being  regularly  used  In  both 
Interstate  and  intrastate  commerce.  While 
tbe  plaintiff  was  carrying  a  aack  of  bolts 
or  rivets  over  the  James  avenue  bridge,  on 
bis  way  to  tbe  DufSeld  bridge,  he  was  mn 
dotm  and  injured  1^  an  intrastate  passeU' 
ger  train,  ot  the  approach  of  which  its 
engineer  Diligently  tailed  to  give  any  wam- 

Tbe  circuit  court  mkd  that  an  injury  ro- 
snlting  from  the  negligence  ot  a  coemployee 
engaged  in  Intrastate  commerce  was  not 
within  tbe  terms  of  tbe  Federal  act,  and 
tbe  circuit  court  of  appeals,  although  die- 
approving  that  ruling,  bald  that  under  ths 
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tnw  act  and  tbe  amendment  of  April 
C  1910  [3fl  Stat,  at  L.  291,  chap.  143,  V. 
S.  Comp.  Stat.  Bupp.  1911,  p.  1324],  are 
printed  in  full  in  223  IT.  S.  p.  0,  S«  L.  ed. 
329,  38  LJt.A.(N.e.)  44,  32  Bup.  Ct.  Bep. 
IS9. 


evidence  it  could  not  be  said  that  the  plain- 
titr  was  employed  in  interstate  commerce, 
and  therefore  he  was  not  entitled  to  recover 
under  the  act. 

Considering  the  terms  of  the  etatuU, 
there  can  be  no  doubt  that  a  right  ot  re- 
covery thereunder  arises  only  where  the 
injury  is  suffered  while  the  carrier  is  en- 
gaged iu  interstate  commerce,  and  while  the^ 
employee  is  employed  by  the  carrier  in  such<e 
oommeree;  but  it  is  not  essential,*whera 
the  causal  n^ligence  i*  that  of  a  coem- 
ployee, that  he  also  be  employed  in  such 
cwnmeree,  for,  if  tbe  other  conditions  be 
present,  the  statute  gives  a  right  of  recov- 
ery for  injury  or  death  resulting  from  the 
n^ligence  "ot  any  of  tbe  .  .  .  emplt^- 
ees  ot  such  carrier,"  and  this  includes  an 
employee  engaged  in  intrastate  commerce. 
Second  Employers'  Liability  Cases  (Mondou 
V.  New  York,  N.  H.  *  H.  R.  Co.)  283  V.  8. 
1,  SI,  fid  L.  ed.  327,  348,  38  L.R.A.(N.S.} 
44,  32  Sup.  Ct.  Rep.  IBS. 

That  the  defendant  was  engaged  In  in- 
terstate commerce  is  conceded;  and  so  we 
are  only  concerned  with  the  nature  of  the 
work  in  which  the  plaintiff  waa  employed 
at  ths  time  ot  bis  injury.  Among  the 
queaUons  which  naturally  arise  la  this  con- 
nection are  these:  Waa  that  work  being 
done  independently  of  the  interstate  com- 
merce in  which  the  defendant  was  engaged, 
or  was  it  so  closely  connected  therewith 
as  to  be  a  part  ot  it!  Waa  Its  performance 
a  matter  of  indifferenee  so  far  as  that  com- 
merce was  concerned,  or  was  it  in  the  nature 
of  a  duty  resting  upon  tbe  carrlerT  Tb* 
answers  are  obvious.  Tracks  and  bridges 
are  as  indispensable  to  interstate  commerce 
by  railroad  as  are  engines  and  cars;  and 
sound  economic  reasons  unite  with  settled 
rules  ot  law  in  demanding  that  all  of  these 
instrumentalities  be  kept  in  repair.  The  se- 
curity, expedition,  and  efSciency  ot  the  com- 
merce depends  In  large  mesaure  upon  tbU 
being  done.  Indeed,  the  statute  now  before 
■IS  proceeds  upon  the  theory  that  the  car- 
rier Is  charged  with  the  duty  of  exercising 
appropriate  care  to  prevent  or  correct  "any 
defect  or  insuffleiency  ...  in  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment" used  in  interstate  commerce.  But 
Independently  of  the  statute,  we  are  of 
opinion  that  the  work  of  keeping  such  in- 
strnmentalities  in  a  proper  state  of  repair 
while  thus  used  is  so  closely  related  to 
such  commerce  as  to  be  In  practice  and  tn 
legal  eontampktlan  a  part  ot  It.  Tbe  con- 
tention to  the  contrary  proceeds  upon  the  - 
assumption  that  Interstate  commerce  t^  £ 
railroad  can  be  separated  into  Ita  several" 
elements,  and  tbe  nature  of  each  datar- 
minad  regnrdkaa  of  ita  telatlmi  t«  otiiata 
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or  to  tbc  biuinm  am  »  wbole.  But  tbU 
ij  kn  crroDCoiu  muumptlon.  Tb«  tnw  t«it 
ilwAfi  u:  Ii  the  work  in  question  a  part 
of  tbe  iiit«rBtat«  commerce  in  which  the 
curler  U  eDgagedt  See  McCkU  v.  C«U- 
foniia,  130  V.  8.  104,  109,  111,  34  U  ed. 
SSI,  392.  3G3,  I  InUrs.  Com.  Rep.  IBI,  10 
8np.  Ct  Rep.  SSI;  Second  EmploTert'  Li*- 
bilil?  CaKi  (Mondou  v.  New  York,  N.  H. 
t  H.  R.  Co.)  223  U.  8.  S,  09,  68  L.  ed. 
S29,  360,  38  L.R.A.(N.S.)  44,  32  Sap.  Ct. 
ICep.  109;  Zikos  t.  Oregon  R.  t  Nav.  Co. 
179  Fed.  893,  897,  S98;  Central  R.  Co.  t 
Colaaurdo,  113  C.  C.  A.  379,  192  Fed.  901; 
Darr  t.  Baltimore  &  0.  R.  Co.  197  Fed.  666; 
Northern  P.  R.  Co.  t.  Maerk],  117  C.  C.  A. 
237,  198  Fed.  1.  Of  course,  we  are  not 
here  concerned  with  the  construction  of 
tracks,  bridges,  engiaea,  or  can  which  hare 
not  ai  yet  become  iuitramentalitlea  in  such 
commerce,  but  onl;  with  the  work  of  mai 
talning  them  In  proper  condition  after  thej 
liava  become  lueh  initnuneDtalitlea  and  dur- 
ing their  uie  ai  nich. 

True,  a  track  or  bridge  maj  be  Died 
both    ioteritate    and    Intraatate    commer 
but  when  it  ii  so  used  it  !•  none  tbe  1i 
an  Inatrumentalit;  of  the  former;  nor  doea 
It*  double  use  prevent  the  employment  of 
thoM  who  are  engaged   in  it*  repair  or  in 
keeping   it   In   auitable   condition   for    use 
from    tieing   an   emplojment   in   lntersts,te 
commerce. 

The  point  ia  made  that  the  plaintiff  was 
not,  at  the  time  of  his  injury,  engaged  in 
removing  the  old  girder  and  inserting  the 
new  one,  tint  was  menly  carrying  to  the 
place  where  that  work  was  to  be  done  sune 
of  the  materials  to  be  used  therein.  We 
think  there  is  no  merit  in  this.  It  was 
Deeeasary  to  tbe  repair  of  the  bridge  that 
the  materials  be  at  hand,  and  the  set  of 
taking  them  there  was  a  part  of  that  work. 
In  other  words,  it  was  a  minor  task  wbteh 
waa  essentially  a  part  of  the  larger  one,  aa 
h  the  ease  when  an  engineer  takes  his 
engine  from  the  roundhouse  to  the  track 
_  on  which  are  the  cars  he  is  to  haul  in  in- 
^terstate  commerce.  Bee  Lamphere  t.  Ore- 
•  gon'H.  ft  NaT.  Co.  —  L.R.A.(N.8.)  — ,  llfl 
0.  C  A.  ISO,  190  Fed.  336;  Hortoa  v.  Ore- 
gon-Waiih  in  gtnn  R.  k  NaT.  Co.  —  Wash. 
— ,  ISO  Pnc.  807;  Johnson  t,  Bouthem  P. 
Co.  196  U.  S.  1,  21,  40  L.  ed.  363,  371,  25 
Bup.  Ct.  Rep.  IBS. 

What  hna  been  said  shows  that  there 
waa  evidence  to  sustain  a  finding  that  at 
the  time  of  the  plaintitTs  injury  the  de- 
fendant was  engaged,  and  he  was  employed 
by  It,  in  Interstate  commerce;  and,  as  in 
»ther  reepet^s  the  ease  was  one  for  the 
Jury,  tbe  court  rightly  denied  the  defend- 
ants request  that  a  TCrdlct  In  Ks  fsTor  b« 
Aneted.    A  moHon  for  a  new  M>l  wu  in- 


<  tcrpoeed  by  tbc  dafendaot,  but  no  ruling 
was  bad  upon  it,  donbtleaa  beeanst  tbe  eonrl 
concluded  that  it  oould  and  st'onld  render 
judgment  for  the  defendant  on  the  eridenca 
notwithstanding  the  verdict.  In  this  tba 
court  was  in  error,  flnt,  beeauae  it  wu 
witbont  authority  so  to  do  ( Slocum  t.  New 
York  L.  Ins.  Co.  decided  AprU  21,  lOU 
[228  U.  S.  364.  57  L.  ed.  — ,"33  Sup.  Ct. 
iRep.  623^),  and,  second,  because  the  eridence 
did  not  warrant  ancb  a  Judgment,  Unless 
the  motion  for  a  new  trial  was  well  taken, 
judgment  should  haTe  been  given  tor  the 
plaintiff  on  the  verdict;  and,  subject  to 
that  qualification,  the  plaintiff  is  now  en- 
titled to  such  a  judgment. 

Tbe  jndgments  of  the  Circuit  Court  and 
tbe  Circuit  Court  of  Appeals  are  reTcrsed, 
and  the  case  is  remanded  for  further  pro- 
ceedings in   aeeordance  with  this  opinion. 

Judgment  reversed. 

Hr.  Justice  [4iin»r,  dissenting: 

I  am  unable  to  assent  to  the  propositi<w 
that  a  man  carrying  bolts  to  be  used  l^ 
him  in  repairing  a  railroad  bridge  was  em- 
ployed in  Interstate  commerce. 

Transportation  has  been  defined  as  con- 
merce,  and  those  engaged  in  transporta- 
tion are  employed  in  commerce.  But  In 
building  the  bridge  originally,  tbe  carrier 
waa  not  "engaging  in  commerce  between 
the  states,"  and  tlie  plaintiff,  in  subsa-S 
qnently  repairing  It,  was  not>employed  in* 
such  commerce.  Sooh  work  was  not  a  part 
eree,  bnt  an  incident  whicb  pre- 
ceded It. 

The  act  provides  that  ''every  common  car- 
er  by  railroad,  while  engaging  in  com- 
erce  between  any  of  tba  several  states  or 
territories  .  .  .  shall  be  liable  in  dam- 
ages to  any  penon  suffering  injury  while  be 
is  employed  by  such  carrier  in  aueh  eom- 
"  [36  Stat.  St  L.  65,  chap.  149,  U.  S. 
Comp.  Stat.  Supp.  1011,  p.  1322.] 

The  defendant,  though  engaged  in  both 
interstate  and  Intrastate  eixnmerce,  waa 
also  engaged  In  many  other  incidental  actlT- 
wblch  were  not  commerce  in  any  sense. 
le  railroad  had  to  be  surveyed  and 
built,  bridges  had  to  be  constructed  and  ra- 
newed,  cars  had  to  be  manufactured  and 
repaired,  warehouses  bad  to  be  built  and 
painted,  wages  had  to  be  paid  and  books 
kept;  but  these  transactions,  though  inci- 
dent to  It,  were  not  transportation,  and, 
therefore,  not  within  tbe  purview  of  the 
statute  limited  to  persons  employed  In  eom- 
neree.  Otherwise  the  law  would  embrace 
'all  of  the  activities  in  any  way  connected 
with  trade  between  the  statet,  and  exclude 
state  control  over  matters  purely  domestic 
in  tbetr  nature."  Hooper  v.  California,  ISO 
"    8.  ess,  30  L.  ed.   300,  S  Intsn.  Com. 
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Sep.  610,  IS  Sup.  Ct.  B«p.  207.  Acta  bur- 
dening int«rBtate  commuM  can,  of  course, 
In  prohibited  b;  Congresa.  But  when  Con- 
gress itself  limits  the  operstion  of  the  stat- 
ute to  persons  injured  while  employed  in 
interstate  commerce,  the  statute  does  not 
extend  to  its  incidents,  and  is  confined  to 
transportatioD.  It  do«B  not  include  m 
facturing,  building,  repairing,  for  tbey  are 
not  cranmerce,  whether  performed  by  a  pri- 
vate person,  a  railroad,  or  ita  agents- 
It  is  conceded  that  a  Una  must  he  drawn 
between  those  employeea  of  the  carrier  who 
are  employed  in  commerce  and  those 
gagsd  in  other  departments  of  ite  busli 
It  must  be  drawn  so  as  to  take  in,  on 
aide,  those  engaged  in  transportation,  which 
is  commerce;  otberwise  there  is  no  logical 
S  reason  why  it  should  not  Include  every 
•  agent  of  the  company;  for  there  is  no  other 
test  by  which  to  determine  when  he  must 
sue  under  the  state  statute  and  wlien 
der  the  act  of  Congress;  for  if  a  man  on 
his  way  to  repair  a  bridge  is  engaged  in 
intorstate  commerce,  then  the  man  in  the 
shop  who  made  the  bolts  to  ba  used  in  ra- 
pturing the  bridge  is  Ukewiae  so  engaged. 
If  they  are,  then  the  man  who  paid  tbem 
their  wages,  and  the  bookkeeper  who  en- 
tered those  payments  in  the  accounts,  are 
ilmilarly  engaged.  For  they  are  all  em- 
ployed by  the  carrier,  and  the  work  of 
each  contributes  to  ita  euccesa  in  hauling 
freight  and  passengsrs. 

This  view  is  supported  by  the  two  cog- 
nate statutes.  Hie  hours  of  service  law 
applies  only  to  thoee  "engaged  in  the  move- 
ment of  trains;"  and  the  safety  applianee 
law  refers  not  to  machines  in  the  shop, 
but  to  cars  and  locomotives,  which  are  the 
immediate  inBtrumenta  of  transportation. 
The  employers'  liability  act  in  like  manner 
eppliea  to  those  engaged  in  transportation, 
and  not  to  those  employed  in  building, 
manufacturing,  or  repairing. 

The  plaintiff  wss  carrying  holts  to  be 
used  in  repairing  a  bridge.  That  was  not 
Interstate  commerce,  and  In  my  opinion  the 
court  below  properly  held  that  his  rights 
were  to  be  determined  by  the  laws  of  the 
state  of  New  Jersey,  and  not  by  tbe  act  of 
Congress. 


way  company  sued  in  the  state  courts  under 
a  state  statute,  for  the  death  of  an  employee, 
that  the  injuriea  which  caused  the  death 
were  received  while  tlie  company  was  en- 
gaged, sud  while  he  was  employed  by  it,  in 
interstate  commerce;  that  its  liability  for 
his  death  was  ezcluBively  r^ulated  and 
controlled  by  the  employers'  liability  act  of 
April  22,  1B08  (3S  SUt.  at  L.  66,  chap.  14B, 


isl  representatives,  and  not  to  tbe  plai_ 
tiffs, — present  Federal  questions  which, 
when  decided  by  the  atate  court,  will  sup- 
port a  writ  of  error  from  ths  Federal  Su- 
preme Court. 

[Bd.  Note.— For  oth«r  caan,  see  Courts,  8ont. 
Dig.  li  UHS-lOn:    Dec  DK.  I  tM.*] 
COMUEBCK  (I  27*>— fiUPLOTKU'   Ll&BIUTT 

Act— "Intsbstate  Ookuebcb." 

2.  A  yard  clerk  killed  while  proceeding 
through  tbe  railway  yards  to  meet  an  iO' 
coming  interstate  freight  train  for  the  pur< 
pose  of  taking  down  the  nnmbers  and  ini- 
tials on  the  cara,  of  inspecting  and  making 
a  record  of  the  seals  on  ths  car  doors,  of 
checking  the   cars  with   a   conductor's   list, 

id  of  labeling  them  to  guide  the  switcb- 
g  crews,  was  employed  tn  interstate  com- 
jree  within  the  meaning  of  the  employers' 
liability  act  of  April  22,  1908,  givins  a  right 
-'  --overy  against  a  carrier  for  the  death 
employee 'while  so  employed,  ahhougb 
the  yard  may  be  a  terminal  for  that  par- 
ticular train,  and  none  of  tbe  cars  wer« 
ling  to  points  beyond. 

IM.  Note—For  otbor  cases,  m  Comnarc*,. 
—   "'-       "-    --      Dig.  I  27.' 

.    J.   tAA   Wnrda  IT 

tju-mi.] 

CooHTS  (S  396*)— Erbob  to  State  Cotm^- 
TiMK  FOB  Ohjectino — Applicabilitt  (I» 
Fbderal  Statute. 

3.  An  objection  by  an  interstate  railwBjr 
irrier  sued  for  the  death  of  an  employes' 

that,  if  liable  at  all,  it  was,  under  the  Fed- 
eral employers'  liability  act  of  April  £2",. 
190B,  liable  only  to  tbe  personal  representa- 
tives of  the  deceased,  and  not  to  the  plaln- 
tiffB,  who  were  his  widow  and  parents,  wa* 
interposed  in  time,  so  that  the  state  court» 
erred  In  overruling  it,  where  the  petitiom 
stated  a  case  under  the  state  statute,  and 
.  having  called  attention  to  thr 
Federal  statute  by  special  exceptiona,  and 
having  su^ested  that  the  sUte  eUtute- 
-night  not  be  the  applicable  one,  made  tbe- 
ipeciflc  objection,  grounded  on  the  FederaV 
ilatute,  after  the  evidence  disclosed  that 
the  real  case  was  controlled  by  such  etatuta,. 
■"■--  cases    see  Coarts,.  CsnS, 


DLs.  (  lOU :'  Dw.  Die  i  ms.'j 

[No.  867.] 


U»  U.  8.  IH.) 

ST.  LOUIS,  SAN  FRANCISCO,  4  TEXAS 
RAILWAY  COMPANY,  Plff.  tn  Err., 

MAUDE  6EALE  et  al. 

1    for  the  Fifth  Supreme  Judicial  Distrlell 
CouBTs  (I  891*)— Erbob  io  State  Coubt^    .,  ^l.  ot.i-.  „.  t«».  *«  ».,««.  .  (.wi....«* 

Federal  Statute.  *  which  olnrmed  a  judgment  of  tka  DiatcM 

1.  The  Mmtontiona  ri  th«  defendant  nih    Court  for  arayaoa  County,  in  tbat  itat^ilis, 

•For  oOmt  nses  sea  nuna  topic  *  I  mnuss  In  Dae.  ft  Am.  Diss-  UOt  to  date,  *  Rep'r  Indaiea 
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plaintifh'  faror.  Id  an  actJon  againrt  an 
Interattitc  carrier  to  recover  daina^^  for 
the  death  of  an  emplojee.  Rereraed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  —  Tex.  CiT,  App. 
— ,  148  S.  W.  loss. 

The  facta  ars  stated  in  the  opinion. 

Meaar*.  Cecil  H.  Smltb  and  W.  F.  Erans 


^  Haven  for  defendants  in  error. 

a 

*  *Mr.  Justice  Tut  Deraater  deliv«r«d  tbe 
opinion  of  tbe  court: 

This  was  an  action  against  a  railroad 
eompanj,  bj  the  widow  and  parents  of  one 
of  its  empl^ees,  to  recover  damages  for 
hi*  death  while  in  its  service  in  its  rail- 
road yard  nt  North  Sherman,  Texas,  the 
death  being  caused,  as  was  alleged,  by  the 
negligence  of  other  employees.  The  action 
was  begun  in  one  of  tbe  courts  of  the  state, 
and  resulted  in  a  judgment  for  the  plain- 
tiffs, which  was  affirmed  by  tbe  court  ol 
civil  appeals.  14B  8.  W.  1099.  A  petition 
for  a  writ  of  error  was  denied  by  the  su- 
preme court  of  the  state,  and  the  present 
writ  of  error  to  the  court  of  civil  appeals 
was  then  allowed.  See  Bacon  v.  Texas,  1B3 
XJ.  S.  207,  21S,  41  L.  ed.  132,  136,  16  Sup. 
Ct.  Eep.  1023;  Norfolk  ft  S.  Turnp.  Co.  v. 
Virginia,  22S  U.  8.  264,  260,  66  L  ed.  10S2, 
1088,  32  Sup.  Ct.  Rep.  828. 

A  motion  to  dismiss  the  writ  Is  inter- 
posed, but  tbe  grounds  of  tbe  motion  are 
plainly  untenable,  and  it  is  denied. 

In  tbe  trial  court  and  again  in  the  court 
of  dvil  appeals  the  railroad  company  eon- 
tended  thst  the  injuries  which  caused  the 
death  of  the  deceased  were  received  while 
the  company  was  engaged,  and  while  he  was 
employed  by  it,  in  interstate  commerce; 
that  iU  liability  for  his  death  was  exclu- 
sively regulated  and  controlled  by  the  em- 
ployers' liability  act  of  April  23,  1008  (36 
Btat.  at  L.  66,  chap.  149,  U.  8.  Comp.  Stat. 
Supp.  ISll,  p.  1322) ;  and  that,  if  liable,  it 
was  liable  only  to  bia  personal  representa- 
tive, and  not  to  the  plalntilTs  or  any  of 
them.  This  contention  was  denied  by  hotb 
courts,  and  the  correctness  of  that  ruling  is 
tbe  matter  now  to  be  considered. 
^  The  CATue  of  action  sought  to  be  enforced 
a  waa  not  recognized  at  common  law.     Micbi- 

•  gan  C.  E.  Co.'v.  Vreeland,  227  U.  S.  69,  87, 
67  L.  ed.  — ,33  Sup.  Ct.  Bep.  192.  It  waa 
essential,  therefore,  that  it  be  baaed  <M  some 
applicable  statute.  There  was  a  TeicaB  stat- 
ute on  the  subject,  and  also  the  Federal 
one.  Both  could  not  occupy  the  same  field, 
and  ttey  were  unlike.  Tbe  Texas  statute 
g*i«  tiie  right  of  action  to  the  "surviving 
hvabaad,  wite^  ebildreu,  and  parents,"  and 
VWfUad  tlwt  it  migbt  ba  coforMd  hy  M 


of  them  or  1^  one  or  more  for  tbe  beneflt 
of  all;  while  tbe  Federal  statute  vested  tha 
right  of  action  in  the  deceased's  "personal 
representative,  for  tbe  beneflt  of  tbe  sur- 
viving widow  or  husband  and  children  of 
such  employee;  and,  if  none,  then  of  such 
employee's  parents;  and,  it  none,  then  of 
tbe  next  of  kin  dependent  upon  such  em- 
ployee." There  were  other  points  of  dis- 
simiUrity,  but  they  need  not  be  noticed. 
If  the  Federal  statute  waa  applicable,  the 
state  statute  was  excluded  by  reason  of  the 
supremacy  of  the  former  under  the  national 
Constitution.  Second  GmpIoTera'  Liability 
Casea  (Mondou  v.  New  York,  N.  H.  ft  H. 
R.  Co.)  223  U.  8.  1,  68,  M  L.  ed.  327,  847, 
38  L.R.A.(N.8.)  44,  32  Sap.  Ct  Rep.  16»,- 
Michigan  C.  R,  Co.  v.  Vreeland,  supra.  And 
if  the  Federal  statute  was  applicable,  tha 
right  of  recovery,  if  any,  was  in  the  per- 
sonal representative  of  the  deceased,  and  no 
one  else  oould  maintain  the  action.  Brigs* 
V.  Walker,  171  U.  8.  468,  471,  43  L.  ed. 
243,  245,  19  Sup.  Ct  Rep.  1;  American  R. 
Co.  V.  Birch,  224  U.  B.  647,  667,  68  L.  ed. 
879,  882,  32  Sup.  Ct  Rep.  603;  Missouri, 
K.  ft  T.  R.  Co.  V.  WuK,  226  U.  8.  870,  576, 
57  L.  ed.  — ,  33  Sup.  Ct  Hep.  136 ;  Troxell  v. 
Delaware,  L.  &  W.  B.  Co.  227  U.  8.  434, 
443, 57  L.  ed.  — ,  83  Sup.  Ct  Rep.  27i.  The 
real  question,  therefore.  Is,  whether  the  Fed- 
eral statute  was  applicable;  and  this  turns 
upon  whether  the  injuries  which  caused  th* 
death  of  the  deceased  were  sustained  while 
the  company  waa  engaged,  and  while  ha 
was  employ^  by  it,  in  interstate  commerM. 
Second  Kmplayers'  Ltabilf^  Cases,  supra; 
Federsen  v,  Delaware,  L.  ft  W.  R.  Co.  (de- 
cision announced  with  this).  [228  U.  6. 
— ,  57  L.  ed.  — ,  S3  Sup.  Ct  Sep.  648. 

The  plaintiffs'  petition  was  altogether 
silent  upon  that  subject,  and  the  defendant,, 
by  appropriate  special  exceptions,  called  at-§ 
tention  to  tbe  two  statutes,  insisted 'that* 
whether  one  or  the  other  applied  depended 
upon  facts  not  stated,  and  asked  that  the 
plaintiffs  be  required  so  to  state  the  facta 
as  to  enable  it  to  perceive  which  statute 
was  relied  upon.  The  exceptions  were  over- 
ruled, and  when  that  matter  came  befor* 
the  court  of  civil  appeals  it  said;  "The  ac- 
tion was  brought  under  tbe  state  law,  and 
the  petition  stated  a  good  cause  of  action, 
and  was  not  subject  to  the  exceptions  pre- 
sented." By  its  answer  tbe  defendant  put 
in  issue  tbe  allcgationa  of  the  petition,  and 
tbe  evidence  adduced  upon  the  trial  estab- 
lished without  dispute  the  following  factst 

The  defendant  was  a  Texas  corporation 
awning  and  operating  a  railroad  extending 
from  the  boundary  between  Oklahoma  and 
Texas  southward  through  North  Sherman. 
This  railroad  connected  at  the  Oklabom* 
boundary  with  anothn  eae  art«ndiB(  north- 
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wud  through  Madill,  utd  tb«  two  wen  lo 
«perftted  that  traini  were  rnn  througli  from 
North  Sherman  to  Madill,  and  from  Madill 
to  North  Sherman.  Tha  defendant  waa  en- 
faged  in  both  intrastate  and  interstate  com- 
merae,  much  the  larger  part  of  the  trafSe 
handled  in  its  North  Sherman  yard  being 
interttate.  The  deeeaaed  waa  employed  by 
the  defendant  a*  a  yard  clerk  in  that  yard, 
and  hiB  principal  duties  were  those  of  ex- 
amioing  incoming  and  outgoing  traini  and 
making  a  record  of  the  numbera  and  initials 
on  the  ear*,  of  inspecting  and  making  a 
record  of  the  seals  on  the  car  doors,  of 
checking  the  cars  with  the  conductor!'  lists, 
and  of  putting  cards  or  labels  on  the  cars 
to  guide  switching  crews  in  breaking  up  in- 
coming, and  making  up  outgoing,  trains. 
Hia  duties  related  to  both  intrastate  and 
interstate  traffic,  and  at  the  time  of  his 
injury  and  death  he  waa  on  his  way  throngh 
the  yard  to  one  of  the  tracks  therein  to 
meet  an  ineoming  freight  train  from  Madill, 
Oklahoma,  composed  of  several  cars,  ten  of 
which  were  loaded  with  freight.  The  pur- 
S  pose  with  which  he  was  going  to  the  train 
7  was  that  of  taking  the'numbera  of  the  cars 
and  otherwise  performing  his  duties  in  re- 
■pect  of  them.  While  so  engaged  he  waa 
atmck  and  fatally  Injured  by  a  twitch  en- 
gine, wbieb,  it  la  claimed,  was  being  negli- 
gently operated  by  other  employees  In  the 


the  evidence  did  not  bring  the  caae  witliin 
that  statute.  While  recognizing  that  the 
train  which  the  deceased  was  proceeding  to 
examine  wsa  an  interstate  train,  having 
just  come  from  Oklahoma,  the  court  said: 
"The  North  Sherman  yards  were  the  ter* 
minal  for  that  train;  that  is,  that  was  the 
end  of  the  run  of  that  train.  It  any  traini 
went  south,  they  were  made  up  in  the  yardB,B 
new  trains,  and  sent  south,  or  other'traina* 
made  np  and  sent  north.  The  evidence  does 
not  show  that  any  of  the  can  in  the  train 
coming  in  were  destined  for  other  points." 
In  our  opinion  the  evidence  does  not  ad- 
mit of  any  other  view  than  that  the  case 
made  by  it  was  within  the  Federal  statute. 
The  train  from  Oklahoma  was  not  only  an 
intentate  train,  but  waa  engaged  in  the 
movement  of  interstate  fnlght;  and  tha 
du^  which  the  deceased  was  [lertonning 
was  connected  with  that  movement,  not 
indirectly  or  remotely,  but  directly  and 
immediately.  The  interstate  transporta- 
tion was  not  ended  merely  because  that 
yard  was  a  terminal  for  tbat  train,  nor 
even  if  the  can  wen  not  going  to  point* 
beyond.  Whether  they  were  going  further 
or  were  to  atop  at  that  station,  it  stUl 
was  necessary  that  the  train  be  broken 
up  and  the  can  taken  to  the  appropriate 
tracks  for  making  up  outgoing  trains,  or 
for  unloading  or  delivering  freight,  and  this 
was  as  much  a  part  of  the  interstate  trantT 


At  the  eoncluaion  of  the  evidence  the  de-    portation  as  was  the  movement  across  the 


fendant  nquested  the  court  to  direct  a 
diet  in  its  favor  on  the  ground  that  the  un- 
diaputed  evidence  disclosed  that  the  case 
was  one  in  which  the  defendant's  liability 
was  controlled  by  the  Federal  statute,  and 
that,  if  liable.  It  waa  liable  only  to  the  per- 
sonal representative  of  the  deceased,  and 
not  to  the  plaintiffs.  The  request  was  de- 
nied, and  the  Jury  returned  a  verdiot  for 
the  plaintiffs,  la  which  the  damages  wen 
apportioned  among  them  conformably  to 
the  state  Uw. 

In  its  original  opinion  the  court  of  civil 
appeals  took  the  view  (a)  that  by  not  in- 
terposing a  plea  in  abatement,  the  defend- 
ant waived  any  right  It  had  to  id)ject  that 
the  plaintiffs  were  not  personal  representa- 
tivea  of  tha  deceased,  (b)  that  the  plaintiffs 
were  the  real  beneficiaries,  and  it  waa  im- 
material that  they  were  not  the  deceased's 
personal  representatlvu,  and  (e)  that  the 
■tate  statute  authorlied  a  recovery  by  the 
plaintiffs  on  the  caae  stated  in  the  petition, 


•  a  defense,  it  could  not  be  invoked  to  de- 
feat a  recovery,  no  matter  what  may  have 
Iwen  its  effect  on  the  state  statute.  In  its 
opiiaon  on  the  motion  tor  rehearing  the 
court  recognised  the  supremacy  of  the  Fed- 
eral itatnte,  if  ftpplieable,  and  held  that 


state  line.  McNeill  t.  Southern  R.  Co.  202 
U.  S.  643,  sea,  SO  L.  ed.  1142,  114T.  2B  Sup. 
Ot.  Rep.  722.  See  also  Johnson  v.  Southern 
P.  Co.  106  U.  8.  1,  21,  40  L.  ed.  363,  371, 
26  Sup,  Ct  Rep.  158. 

It  comea,  then,  to  this:  The  plaintiffs' 
petition,  as  ruled  by  the  state  court,  stated 
a  case  under  the  state  statute.  The  defend- 
ant, by  its  special  exceptions,  called  atten- 
tion to  the  Federal  statute,  and  suggested 
that  the  state  statute  might  not  be  the  ap- 
plicable one.  But  the  plaintiffs,  with  the 
sanction  of  the  court,  stood  by  their  peti- 
tion. It  was  to  the  case  therein  stated  that 
the  defendant  was  called  upon  to  make  de- 
fense. A  plea  in  abatement  would  have 
been  unavailing,  because  tha  plaintiffs  wen 
the  proper  parties  to  prosecute  that  case. 
When  the  evidence  was  adduced  It  developed 
that  tbe  real  ease  waa  not  controlled  by  tha 
state  statute,  but  by  the  Federal  statute. 
In  short,  the  cue  pleaded  was  not  proved,- 
and  tbe  caae  pr«Ted  was  not  pleaded.     ~ 


and  as  the  Federal  statute  waa  not  pleaded  'that  situation  the  defendant  Interposed  the* 


ibjection,  grounded  on  the  Federal  statute, 
that  the  plaintiffs  wen  not  entitled  to  n- 
cover  on  the  case  proved.  We  think  the  ob- 
jection was  interposed  In  due  time  and  that 
the  state  courts  erred  in  overruling  it.  Two 
of  the  plaintiffs,  tha  father  and  mothar,  la 
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Ocrr.  Tan, 


whoM  favor  there  waa  %  aeparate  reeover;, 
are  not  even  beneficiariet  under  the  Federal 
itatnte,  there  being  a  Burviviiig  widow; 
and  aba  wai  not  entitled  to  recover  in  her 
ovB  name,  but  only  through  the  deceased'! 
personal  repreaentative,  as  is  ahoira  by  the 
tenni  of  the  itatnte  and  tlie  decisions  be- 
fore cited.  So  also  Tiffany,  Death  by 
Wrongful  Aet,  2d  ed.  Jg  SO,  109,  116. 

The  judgment  la  accordingly  reversed,  and 
the  case  Is  remanded  for  further  proceed- 
inga  not  inconsistent  with  this  opinion,  lint 
without  prejudice  to  such  rights  as  a  per- 
sonal repreaentativa  of  the  deccaied  may 
have. 

Beversed. 

Ur.  Justice  Lamar  diisenti. 


p.  B.  EARNEST. 

Uastbb  and  Sebvant  (f  2S8')— Ihjubies— 
NcauoiNCE  or  Pbllow  SBBViwi  — 
QOKSnOH  FOB  Jtjbt. 
1,  A  railway  engineer  could  not,  by  rea* 
•on  of  any  cuBtom  or  practice  governing 
hii  conduct  and  that  ol  another  employe* 
who  was  piloting  a  locomotive  at  night 
through  the  ewltcaea  In  the  yard  to  a  main 
track,  be  said,  aa  a  matter  of  law,  to  have 
been  In  the  exercise  of  due  care  if  he  made 
no  effort  to  see  whether  the  pilot  was  on 
the  track,  and  took  no  precautions  for  his 
protection,  there  being  evidence  tending  to 
show  that  it  was  usual  for  the  pilot  to  walk 
between  the  rails  in  advance  of  the  loco- 
motive, that  the  conditions  outside  the  track 
made  it  necessary  to  do  so  in  the  nighttime, 
and  that  all  this  was  known  to  the  engineer. 
rBd.  Note.— For  otber  esse*.  m«  Matter  and 
Servant.  Cant.  Dig.  1{  1001,  lOOS,  1008,  lOlO-lOlG, 
1017-1033,  lOSe-lMZ,  lOU.  104e-lD50  ;  Dfc.  Dig.  {  2SE.'] 

Trial  (S  261")— REqUEBTED  Ikstbuctionb— 

Assumption  of  Risk. 

8.  A  requested  instruction  upon  the  sub- 
ject of  the  assumption  of  risk  is  properly 
refused  nhere  it  is  couched  in  such  general 
and  sweeping  terms  that  it  ia  not  calculated 
to  give  the  jury  an  accurate  understanding 
of  the  law  upon  that  subject,  or  to  direct 
their  attention  to  the  particular  phase  of 
the  case  to  which  it  Is  deemed  applicable, 

[Ed.  NotL— For  othar  caisa,  see  Trlsl,  Cent 
Dig.  ig  tSi,  SGO,  sn.  ST3.  STB:    Dec.  Dig.  )  261.*] 

Trial  (I     280*)— Bjccsptiom  to  Instbdo- 

Ti  OS— Scope. 

3.  A  general  exception  to  an  instruction 
dealing  at  some  length  with  the  question 
of  the  measure  of  damages  in  a  negligence 
suit   does   not   cover   tbe   specific   objection 


that  the  statement  therein  that, 
diet  be  for  the  plaintiff,  he  shall  be  award- 
ed "such  an  amount  of  damages,  not  ex- 
ceeding «20,000,  as"  will  compensate  him 
for  the  Injury,  erroneouily  conveys  to  the 
Jnry  an    intimation  that  a  finding  that  tha 


plalntiff'B  daioages  amonnted  to  that  sum 
IB  justifled  \iy  the  evidence. 

[Bd.  NotB.— For  other  cues.  iM  Trial,  Cant, 
DlB-  11  «S1-«M  ;    Dec.  Dig.  1  230.*] 

Neoliobkck  (f  141*) — Ih&tbdotioh— Con- 

FABATIVS   NEaLIOBNCE. 

4.  An  instruction  that  the  employers'  lia- 
bility act  of  April  22,  1908  (35  Stat,  at  L. 
es,  chap.  149,  O.  8.  Comp.  SUt.  Supp.  1911, 
p.  13!S),  requires  that  where  the  plaintiff 
naa  been  guilty  of  contributory  negligence, 
the  damages  shall  be  diminished  by  tbe 
jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employee.  Is  not 
objectionable  because  the  court  further  said 
that  such  negligence  "goes  br  way  of  dim- 
inution of  damages,"  since  this  statement 
must  not  be  regarded  as  a  qualifying  one, 
but  merely  aa  intended  to  repeat  the  atatu- 
tory    requirement    In    somewhat    different 

[Ed,    Note.— For   otber    cima.    lea    NesltaeDce, 
Cent  Die.  H  K2-ta» ;    Dec  Die.  1  141.1 
NEOLIOXnCE    (1    101*)~ColfPABATIVE    NES- 

LIOBHCB— DlUINUnON  ov  Dauaoe. 

5.  The  direction  in  the  employers'  lia- 
bility act  ol  April  22,  1908,  that  the  dimino- 
tion  of  damans  In  case  of  plaintiff's  con- 
tributory negligence  shall  be  in  proportion' 
to  the  amount  of  negligence  attributable  to 
the  injured  employee,  can  only  mean  that 
where  the  causal  n^ligcnce  is  partly  at- 
tributable to  him  and  partly  to  the  car- 
rier, be  shall  not  recover  full  damages,  but 
only  a  proportional  amount,  beanng  th* 
same  relation  to  the  full  amount  as  the 
negligence  attributable  to  the  carrier  b^ra 
to  the  entire  negligence  attributable  t» 
both. 

[Ed.    Note.— For    other    cases,   see   NegHseno^ 
Cent.  Dig.  f)  »,  1«.  1G4 :    Dae.  DIb-  I  Ml.'] 
Trial  (I  281*)  —  Escbptionb  to  Ixstbuo- 

TioN  Good  ik  Pabi. 

B.  Excepting  generally  to  aa  entire  in- 
Rtruition  whicii  embodies  several  proposi- 
tions of  law,  to  some  of  which  no  objection 
properly  can  be  taken,  does  not  entitle  the 
exceptor  to  take  advantage  of  a  mistake  or 
error  in  some  single  or  minor  proposition 
therein. 


Argued  January  29,  30,  1813.    Decided  May 
26,   1913. 

rX  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
iif  Virginia,  to  review  a  judgment  In  favor 
nf  plaintiff  in  an  action  under  the  Federal 
i-mployers'  liability  act.  Affirmed. 
The  facta,  are  atated  in  the  opinion. 
Messrs.  John  H.  Holt.  Roy  B.  Bmitli. 
and  Theodore  W.  Reath  for  plaintiff  in  cr- 


Meurs.    Bynom    B.    Hlnton, 
I^ee  Moo^,  Harold  J.  Pack,  and  Samna} 
B.  Pock  for  defendant  1b  trnr. ' 
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r  Hr.  Jiutlce  V«d  D«Taiiter  delivered  th« 
opinion  ot  tbe  eoiirt: 

This   wu   KQ   action   against   a   railroad 

eoropanf  to  reeorer.  for  personal  injuriea 

niatalned  hj  an  employee  while  botli  were 

•ngaged  in  inter«tat«  commerce.    The  plain- 

^  tiff  aecnred  a  verdlet  and  judgment  in  the 

^  circuit  court,  and  tbe  defe&duit  sued  out 

•  thie  direct  writ  of  error,  cUiming*that  the 
employera'  liability  act  of  April  22,  1908, 
M  Stat,  at  h.  an,  chap.  14B,  U.  S.  Comp. 
Stat.  Supp.  ISII,  p.  1322,  upon  which  the 
ri^t  of  action  wb£  basGd,  was  repu^ant 
to  the  Constitution  of  the  United  States. 
After  the  writ  of  error  was  allowed,  our 
-decision  in  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  t  H. 
n.  Co.}  223  U.  S.  1,  66  L.  ed.  327,  3S  L.R.A. 
<N.S.)  M,  32  Sup,  Ci  Rep.  169,  Bettled  the 

constitutional  questions  in  favor  of  the 
▼aliditj  of  the  statute,  but  it  Is  still  neees- 
«ar7  that  we  pass  upon  other  questions  pre- 
sented in  the  case.  Miebigsn  C.  R.  Co.  v. 
Vroeland,  227  D.  8.  69, 68,  57  L.  *d.  — ,83 
Snp.  Ct.  Bep.  192. 

The  injury  to  th«  plalntiB  occurred  in 
the  nighttime,  in  the  month  of  Febmary, 
in  the  railroad  yard*  of  the  defendant  at 
North  Fork,  West  Virginia,  while  he  was 
piloting  a  locomotive  through  several 
-switches  to  a  main  track,  where  the  ]oco- 
uotiv*  was  to  be  attached  to  an  interstate 
train  to  assist  in  moving  it  over  an  up- 
-grade  in  the  dirsetlon  of  the  next  station. 
Hs  carried  a  torch  and  was  proceeding  in 
4dvaiica  of  the  locomotive  to  see  whether 
the  switches  were  in  proper  position,  and, 
If  not,  to  change  them.  Upon  reaching  the 
4rst  switch,  known  as  No.  3,  he  found  it  in 
proper  position,  signaled  the  engineer  sc- 
eordingly,  and  advanced  along  the  track,  be- 
tween the  rails,  to  a  point  near  the  next 
awltch,  known  as  No.  8,  where  the  engine 
«vertook  him  and  Inflicted  serious  injuries 
vpon  htm,  resulting  in  the  loss  of  his  right 
leg.  He  had  not  yet  signaled  to  the  engi- 
sieer  whether  that  switch  was  In  a  proper 
'poaition,  and  one  of  the  qnestions  contro- 
verted at  the  trial  was  whether  the  engineer 
«BB  negligent  In  attempting  to  pass  over 
tiiat  switch  without  waiting  for  a  signal. 
The  evidence  for  the  plaintilT  was  to  the 
effect  that  it  was  the  established  custom  in 
that  yard  for  the  engineer' to  await  a  signal 
from  the  pilot  before  proceeding  over  a 
switch,  and  tbart  the  pilot  was  entitled  to 
rely  upon  the  engineer's  conforming  to  that 
custom;  while  the  evidence  lor  the  deFend- 
•ot  was  to  the  effect  that  by  the  settled 
^  (uetom  the  engineer,  although  required  to 
^  await  a  signal  before  passing  over  the  first 

*  awHcli,  was  not  required  to  await  a  signal 
before  passing  over  the  others,  and  that  it 
WM  Inenmbent  «pen  the  pilot  to  girrera 


himself  accordingly.  The  evidenoe  was  Itke- 
wise  contradictory  as  to  whether  it  was 
usual  for  pilots,  in  advancing  before  the 
engine,  to  walk  between  the  raile,  and  also 
•■  to  whether  the  conditions  outside  the 
track  made  it  necessary  to  do  so  In  the 
nighttime.  But  although  the  evidence  was 
conflicting  in  these  particulars,  It  estah- 
lishcd  without  any  cootradiction  that  it  was 
the  duty  ot  the  pilot  to  go  ahead  and  see 
that  the  switches  were  lined  up  properly, 
and,  if  not,  to  put  them  in  position  for  the 
en^ne  to  pass,  and  that  it  was  the  duty 
of  the  engineer  to  keep  control  of  bis  en- 
gine and  to  follow  at  a  rate  of  not  more 
than  3  or  4  miles  an  hour.  Both  the  plain- 
tiff and  the  engineer  had  been  in  this  service 
for  a  long  time,  and  were  familiar  with  the 
manner  in  which  it  was  conducted,  and  With 
all  the  conditions  surrounding  it.  The 
plaintiff  admitted  that  as  he  advanced  from 
the  first  to  the  second  switch,  a  distance  of 
130  feet,  he  made  no  attempt  to  see  vhere 
the  engine  was,  and  the  engineer  substantial- 
ly admitted  that  in  covering  that  distance 
he  made  no  attempt  to  see  where  the  plain- 
tiff was.  Each  justified  his  action  or  non- 
action in  this  regard  by  what  he  described 
as  the  usage  in  that  service. 

In  its  charge  to  the  jury  the  court,  after 
saying  thst  the  mere  oeeurreuee  of  the  in- 
jury was  no  evidence  of  negligence  oh  the 
part  of  the  defendant  or  its  engineer,  and 
that  the  burden  was  on  the  plaintiff  to 
establish  such  negligence  by  aiGrmative  evi- 
dence, gave  the  following  instructions  at  the 
defendant's  request: 

"The  court  further  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
custom  and  practice  in  the  North  Fork  yard 
was  for  the  engineer  to  follow  the  fireman 
with  his  engine  as  he  lined  up  the  switehel, 
and  not  to  wait  for  a  signal  to  proceed|. 
after  the  first  switch,  then  it  was  not  the^ 
duty  of  the  engineer  to  wait  for  sucb^slgnal.* 
and  he  had  the  right  to  proceed  without 
any  being  given;  and  the  fact  that  engineer 
Drawbond  did  approsch  switch  No.  2,  where 
the  plaintiff  was  injured,  without  an;  fur- 
ther signal  from  him,  is  no  evidence  of  neg- 
ligence against  defendant  company. 

"The  court  instructs  the  jury  that  if  they 
shall  believe  from  the  evidence  that  tt  was 
the  custom  and  practice  In  the  North  Fork 
yard  for  the  fireman  to  line  up  the  switches, 
and  for  the  enjrineer  to  follow  him  at  a 
rate  of  3  or  4  miies  per  hour  without  signals, 
or  upon  signal  to  proceed  given  at  ewitcfa 
No.  3  [the  flrst  one],  and  If  they  shall  fur- 
ther believe  from  the  evidence  that  plaintiff 
was  familiar  with  this  custom  and  prae- 
tice  In  said  yard,  and  that  at  and  before 
the  accident  which  resulted  In  plaintiff's 
injur;,  engineer  Dravbond  wm  proeeedlng  In 
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ftccordknes  with  Uiii  emlam,  then  thej  are 
told  that  Mid  engineer  Drawbond  had  the 
right  to  act  on  the  asiumption  and  belief 
that  the  plaintiff,  in  lining  op  the  gwitchca, 
would  take  reasonable  precaution  far  hia 
own  taleij  againit  tha  approaching  engine." 
The  defendant  complidna  that  the  court 
refused  to  i«y  to  the  jury  in  that  connec- 
tion that  the  engineer  waa  not  required  to 
keep  any  lookout  for  the  plaintiff.  We  think 
the  refusal  wat  right.  Aa  before  indicated, 
there  was  evidence  tending  to  ahow  that  it 
waa  UBual  for  the  pilot  to  valk  between  the 
raiU  in  advance  of  the  locomotivs,  that 
the  oonditiona  outside  the  track  made  it 
neceaaary  to  do  ao  in  the  nighttime,  and 
that  all  this  waa  known  to  the  engineer. 
Whether  this  evidence  waa  true  was  for  the 
}iU7  to  determine;  and  if  it  waa  true,  it 
eertainly  could  not  be  said  as  matter  ol 
law  that  the  engineer  was  in  the  eKsrciae 
of  ordinary  care,  which  was  the  controlling 
standard  for  him,  if  be  made  no  effort  to 
see  whether  the  plaintiff  waa  on  the  track. 
End  took  no  precautiona  for  his  protection. 
Upon  that  queation  the  court  rightly  gave 

M  tlw  following  inatnietioa: 

•  *  "If  the  jury  believes  from  the  cvidenca 
that  it  was  necessary  or  usual,  within  the 
knowledge  of  John  Drnwbond  [the  engi- 
neer], for  the  plaintiff  to  walk  on,  along, 
or  over  ths  tracks  of  the  defendant  company 
in  fnmt  of  the  said  engine  while  it  was 
moving,  tn  order  to  properly  perform  his 
duties  of  piloting  said  engine  out  of  said 
yard,  it  was  then  the  duty  of  the  defend- 
ant company,  through  its  engineer  in  charge 
of  said  engine,  to  use  reasonable  care  and 
eaution  in  the  management  of  said  engine, 
and  to  keep  such  a  lookout  for  the  plaintiff 
aa  an  ordinarily  prudent  and  careful  man 
would  have  done  under  the  circnmstancea, 
to  avoid  running  said  engine  upon  or  over 

-  the  plaintiff;  and  if  the  said  engineer  did 
not  exercise  such  reasonable  care  and  csu- 
'tion,  and  bis  failure  so  to  do  was  the  proxi- 
mate cause  of  the  accident,  then  th^  must 
find  for  the  plaintiff." 

Complaint  is  also  made  of  the  refusal  to 
give  an  instruction  requested  by  the  defend- 
ant upon  the  subject  of  assumption  of  risk. 
But  the  instruction  was  couched  in  auch 
general  and  Hweeping  terms  that  it  waa  not 
calculated  to  give  the  jury  an  accurate 
nnderstanding  of  the  law  upon  that  subject, 
or  to  direct  their  attention  to  the  particu- 
lar phase  of  the  ease  to  which  it  was  deemed 
applicable.  Consequently,  the  refusal  to 
give  It  waa  not  error. 

The  declaration  allured  that  the  pUtn- 
tifTs  damages  amounted  to  C20,000,  and 
prayed  judgment  for  that  sum.  One  para- 
graph of  the  charge  to  the  jury  dealt  at 
some  length  with  tka  queation  of  the  meas- 


ure of  damage*,  sad  contained  the  state* 
ment  that,  if  the  verdict  wa4  for  tlie  plain- 
tiff, he  should  be  awarded  "such  an  amount 
of  damages,  not  exceeding  t2  0,000,  as" 
would  compensate  him  for  the  injury.  Ab 
exception  was  taken  to  this  paragraph, 
without  indicating  wherein  it  was  deemed 
objectionable,  and  complaint  is  now  made 
that  it  erroneoualy  conveyed  to  the  jury  anS 
intimation  tbat  a  finding  that  the*  plain- • 
tiff's  damages  amounted  to  C20,00O  waa 
justified  hy  the  evidence.  Looking  at  the 
entire  paragraph  we  think  it  could  not 
have  been  understood  by  the  jury  as  con- 
veying suoh  sji  intimation,  and  that  the 
words  now  criticized  could  only  have  been 
understood  aa  marking  a  limit  beyond  which 
the  jury  could  not  go.  Besides,  if  the  de- 
fendant entertained  any  fear  that  the  Jury 
would  be  misled  in  that  regard,  it  should, 
in  fairness  to  the  court  and  the  plaintiff, 
have  called  special  attention  to  those  words, 
in  order  that  they  might  be  so  modiSed  or 
explained  as  to  leave  no  doubt  of  their  pur* 
pose  and  meaning.  McDermott  v.  Severe, 
Z02  U.  B.  OOO,  aiO,  W  L  ed.  1182,  1168, 
26  Sup.  Ot.  Rep.  709. 

The  3d  section  of  the  employers'  lia- 
bility act  declares,  subject  to  a  proviso  not 
material  here,  that  "the  fact  that  the  em- 
ployee may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  hy  the  jury  in 
proportion  to  the  amount  of  n^ligenee  at- 
tributable to  such  employee;"  and  in  Its 
charge  the  court  dealt  with  the  subject  of 
contributory  negligence  as  follows: 

"Contributory  negligence  is  the  negligent 
act  of  a  plaintiff  which,  concurring  and  co- 
operating with  the  negligent  act  ot  a  de- 
fendant, is  the  proximate  cause  of  the  in- 
jury. If  yon  should  find  that  the  plaintiff 
was  guilty  of  contributory  negligence,  the 
act  ot  Congresa  under  which  thia  auit  waa 
brought  provides  that  such  contributory 
negligence  is  not  to  defeat  a  recovery  alto- 
gether, but  the  damages  shall  be  diminished 
by  the  jury  In  proportion  to  the  amount  of 
negligence  attributable  to  auch  employee. 
So,  if  you  reach  that  point  In  your  delibera- 
tions where  you  find  it  necessary  to  eon* 
aider  the  defense  of  contributory  negligence, 
tbe  negligence  of  the  plaintiff  is  not  a  bar 
to  a  recovery,  but  it  goes  by  way  of  diminu- 
tion of  damages  in  proportion  to  hia  n%- 
ligence,  as  compared  with  the  negligence  of 
the  defendant  If  the  defendant  relies  upon  f 
the  defense  of  contributory 'negligence,  the* 
burden  is  upon  It  to  establish  that  defense 
by  a  preponderance  of  tbe  evidence." 

An  exception  to  this  instruction  waa  re- 
served, without  sugi^ting  any  other  ob- 
jection to  It  than  that  the  employers'  lia- 
bility act  was  deemed  unconstitutional.    It 
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ia  DOIT  oriticized  (a)  becauie,  ioat«ad  of 
■aying  that,  if  tht  pUintiS  wmm  guilty  »f 
contributory  negligenee,  the  jury  "miut 
diminiah  the  damsgea,"  it  merel)'  said  that 
■uch  negligence  "goea  by  vay  of  diminu- 
tion of  damagee,"  and  (b)  becauae  it  pre- 
■cribed  a  wrong  rule  for  the  diminution  in 
that  it  directed  or  permitted  it  to  be  made 
upon  a  compariaon  of  the  plaiutiff'a  negli- 
g«nee  nitb  that  of  the  defendant.  Botli 
criticiama  were  advanced  in  the  circuit 
eonrt  in  eupport  of  a  motion  for  a  new  trial 
wbieh  was  overruled,  the  eonrt  stating  that 
neither  criticiam  bad  been  suggested  before. 
We  think  there  la  no  merit  whatever  in 
the  flrat  eriticiem.  In  one  aentence  the  in- 
atruction  plainly  itated  that  the  ttatute 
requirea,  where  the  plaintiff  haa  been  guilty 
of  contributory  negligence,  that  "the  dam- 
ages aAail  be  diminished  by  the  Jury;"  and 
the  atatement  in  the  next  aentence  that  auch 
negligence  "goes  by  way  of  diminution  of 
damages"  was  evidently  intended  aa  a  m< 
repetition  of  the  statutory  requirement 
■onewhat  different  words.  Ita  porpoee  « 
to  give  effect  to  what  went  before,  not  to 
qualify  it,  and  it  ia  not  reasonable  to  believe 
that  the  jury  could  have  thought  otberwiae. 
The  other  criticiam  deserves  more  discus- 
sion. The  thought  which  the  inatruction 
•zpresaed  and  made  plain  was  that,  if  tbe 
plaintiff  had  contributed  to  bis  injury  by 
his  own  negligence,  the  diminution  in  the 
damages  should  be  in  proportion  to  the 
amount  of  his  negligence.  This  was  twice 
said,  each  time  in  terms  readily  understood. 
But  lor  tbe  use  in  the  aecond  instance  of 
the  additional  norda  "aa  compared  with  the 
8  negligence  of  the  d^endant"  there  would 
•  be  no  room  for  criticism.  'Those  words  were 
not  happily  chosen,  for  to  have  reflected 
what  the  statute  contemplates  they  should 
have  read,  "as  compared  with  the  combined 
negligence  of  himself  and  the  defendant.'^' 
We  say  this  because  the  statutory  direction 
that  tbe  diminution  ahall  be  "in  froporti' 
to  tbe  amount  of  negligence  attributable  to 
snrii  employee"  meana,  and  can  only  mean, 
that,  where  the  causal  negligence  is  partly 
attributable  to  him  and  partly  to  the 
rier,  he  shall  not  recover  full  damages,  but 
only  a  proporUonal  amount,  bearing  the 
same  relation  to  the  full  amount  aa  the  neg- 
ligence attributable  to  the  carrier  bears  to 
the  entire  negligence  attributahle  to  both; 
the  purpose  being  to  abrogate  the  common- 
law  rule  completely  exonerating  the  carrier 
from  liability  In  such  a  case,  and  to  substi- 
tute a  new  rule,  confining  the  exoneration 
to  a  proportional  part  of  the  damages,  corre- 
sponding to  the  amount  of  negligence  at- 
tributable to  the  employee.  Second  Em- 
ployera'  Llabilitv  Cases  (Mondou  v.  New 
Tork.  N.  H.  &  R,  B.  Co.)   223  O.  B.  1,  60. 


h  L  ml,  e. 
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fie  L.  ed.  327,  340,  38  LJLA.(N.S.)  44,  92 
Sup.  Ct.  Rep.  16B. 

Not  Improbably  the  mistake  in  the  in- 
atruction was  purely  verbal,  and  would  have 
been  promptly  corrected  had  attention  been 
apecially  called  to  it,  and  possibly  it  was 
not  prejudicial  to  the  defendant.  But,  be 
that  aa  it  may,  the  record  discloseB  that  full 
opportunity  for  presenting  objections  was 
afforded,  and  that  the  one  now  pointed  oat 
was  not  made.  We  must  therefore  apply 
the  rule  that  where  an  instruction  embodies 
several  propositions  of  law,  to  some  of 
which  no  objection  properly  could  be  taken, 
a  general  exception  to  the  entire  inatruc- 
tion will  not  entitle  the  exceptor  to  take 
advantage  of  a  mistake  or  error  in  some  sin- 
gle or  minor  proposition  therein.  Baltimore 
ft  P.  R.  Co.  V.  Mackey,  157  U.  S.  72,  88,  3B 
L.  ed.  624,  6Sff,  15  Sup.  Ct.  Bep.  491i  Hs- 
Dermott  v.  Bevere,  supra. 

Judgment  afflnned. 


(»  O.  6.  m.) 

CITY  AND  COUNTY  OF  DENVER  et  at, 

Fetitionera, 


1.  Certiorari  Ilea,  under  the  Judicial 
Code,  I  240,1  to  review  a  decision  of  a  dr- 
euit  court  of  appeal  a,  rendered  on  an  ap- 
peal from  an  interlocutory  order,  when, 
nnder  g  128,  no  appeal  would  lie  from  a 
final  decree  of  that  court,  because  the  case 
la  one  in  which  tbe  jurisdiction  of  the  court 
of  first  instance  depended  entirelj  upon  di- 
verse dtiaenghip, 

[Ed.  Note.— For  other  can*,  bm  Coarti,  Dee. 
Dig-  1  MS-*] 
COCRTB    ((    882*)— APPTil.    FSOK    OiBCtnT 

C0t!BT   OF    APPIAU  —  DiTEBSX    ClTIZtR- 

BHiP  Cask. 

2.  The  jurisdiction  of  the  court  of  first 
instance  depended  entirely  upon  the  diverse 
citiienahip  alleged  In  the  bill,  so  aa  to  pre- 
clude any  appeal  to  the  Federal  Supreme 
Court  from  the  decree  of  the  circuit  court 
of  appeals,  although  tbe  bill  contains  a  gen* 
eral  allegation  that  the  suit  arises  under 
tha  Federal  Constitution,  and  other  aver- 
ments referring  to  supposed  and  conjectured 
violations  of  the  contract  and  due-prooesa- 
of-law  clauses  of  that  instrument  which  are 
either  without  color  of  merit  or  are  not  a 
necessary  part  of  the  statement  of  the  cause 
of  action,  but  are  In  anticipation  of  defenaea 

f  *  Rop'r  Indeui 
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which  it  ia  thought  the  delendanta  xuaj  poa- 
•ibly  interpoae. 

[Od.  Note.— Por  other  enata.  bm  Courti.  Cast 
DIt.  II  ima,  1021):    Dec.  Dig.  )  38!. •] 

CooBTs  (I  382*)  —  Appeal  fbok  CiBornr 
CoDBT  OP  Appeals  —  Divebsi  Citizkk- 
Bsip  Oabb. 

3.  The  circuit  court's  juriadietion  la  none 
the  leas  dependent  entirely  upon  diverse 
citizenahip,  ao  aa  to  preclude  an  appeal  to 
the  Federal  Supreme  Court  from  the  decree 
of  the  circuit  court  of  appeals,  beeauae  the 
cross  bill  may  be  broader  than  the  original 
bill,  and  maj  seek  relief  on  a  Federal 
ground,  while  the  case  aa  made  bj  the 
original  hill  disclosed  diverse  oitizeoship  sh 
the  sole  ground  for  juriadictioo. 

[Ed.  Not*.— For  other  cues,  •••  Coarta.  Oant 
0\g.  ig  1018,  lOtO;    Dec.  Dig.  |  19t.-] 

CoCBTs  (I  383*)  —  Gebtiobaki  to  Cibooit 
CoDBT  OP  Appeals— ScopB  o»  Bbtikw— 
Disposmon  op  Cass. 
i.  The  Federal  Supreme  Court,  when  re- 
viewing b;  certioraTi   the  decree  of  a   cir- 
cuit court  ol  appeal*  which  affirmed  an  in- 
terlocutory   order    grunting   temporary    in- 
junctions  upon   hill   and  croaa  bill,   ia   not 
confined   to   a   conaideration   of   the   act   of 
granting  the  injunctions,  but  may  det«rmiiie 
as   well,   whether   there   ia  any  ioauperable 
objection,  in  point  of  juriadiction  or  merits, 
to  the  maintenance  of  either  bill,  and,  JI  m>, 
may  direct  a  final  decree  diamiaaing  it. 

[Ed.  Not*.— For  other  oaaee,  ■«  Courte,  Dec. 
Dig.  I  »].•]  » 

Watem  aitc  Wateb  Coubses  (1  1S8')— 
FEAHOHun  OF  Waikb  OouPAny— Tebh. 

5.  The  term  of  a  franchise  granted  by  a 
municipal  ordinance  to  a.  water  company 
must  be  regarded  aa  limited  to  twenty 
years,  deapite  any  provisiona  in  the  ordi- 
nance which,  taken  in  themaelvea,  might 
make  for  a  different  concluaion,  where  the 
dty  charter  expreasly  declared  that  "all 
franchiaes    and    privilegea"    granted    by    it 

.  ahould  "be  limited  to  twenty  yeara  from  tha 
granting  of  the  aajne." 

[SM.  Note.— For  other  o»»oa,  see  Waten  mod 
Water  CoureeB,  Cent.  Dig.  tl  >ST,  I8S:  Dec.  Dlfc 
I  ISS.*] 

Watkm  aitd  Wateb  CoitbSbb  (|  188*)  — 
Watbb  SnppLT  —  ExpiBATion  of  Fraa- 
CHrsE— Option  of  Crrr- Bteecibe. 

6.  Sepftrate  pruviaions  in  a  franchise 
granted  by  a  municipality  to  a  water  com- 
pany that,  at  the  expiration  of  the  term, 
the  plant  "may  be  purchased"  by  the  city 
if  it  "shall  then  elect  so  to  do,"  and  that, 
at  the  expiration  of  that  period,  the  city 
"mav,  at  its  election,  renew  the  contract 
here^jy  made,"  with  a  reduction  in  the  rental 
for  hydrants,  do  not  impose  upon  the  n 
nfeipality  the  duty  to  exercise  either  opti 
•0  reserved,  but  leave  it  free  to  reject  both. 

[EM,  Nate,- For  other  caaea,  mee  Walsn  and 
WatPr  Couries.  Cent.  Dig.  H  in.  US:  Dec.  Dig. 
I  IM.') 

Watebs  and  Wateb  Coubbbs  (|  183^  — 
Wateb  Scpplt  —  Bxpibation  of  Fkah- 
CHjsE— Option  or  Citt— Exeboibe. 

7.  An  election  by  a  municipality  to  exer- 
cise its  reserved  option  to  purchase  the 
plant  of  a  waterworks  company  at  the  ex- 
piration of  the  company'a  franchiae,  or  to 
pnrchaae  if  the  franchiae  ahould  not  be  ra- 


tion of  an  ordinance  providing  for  an  ap- 
praiaement  of  the  plant  in  advance  of  tha 
expiration  of  the  franchise,  for  the  fixing 
of  a  reaaonabla  schedule  ol  rate*,  and  for 


purchase  at  the  appraisement,  and  whether 
a  new  franchise  should  be  granted  for  k 
further  period  on  the  basis  of  the  rates  m 
fixed,  where  nothing  was  done  under  th< 
after  the  appraieera  chosen  for 
the  purpoae,  having  made  an  appraisement, 
had  failed  to  fix  the  aehedule  of  rates, — 
eapecially  since,  under  Colo.  Const,  art.  SO, 
§  4,  then  in  force,  no  franchise  relating  to 
'le  city  streets  could  be  granted  except 
3on  a  vote  of  the  electors,  and  the  citjr 
larter  made  a  tike  vote  a  prerequiaite  to 
the   acquisition  by   the  oi^  of   any  pnblle 

[Ed.  Note.— F>ir  otber  caesa.  aa*  Watera  and 
Vater  Couraea,  Cent.  Dig.  I|  «l.  KB:  Dee.  Die. 
i  1S3.*] 

Watebs  and  Watee  Cocbbes  (!  183*) — 
Wateb  Supply  — Expibation  of  Fran- 
OBiBB— Option  of  Oitt—Exxboibb. 
8.  A   municipality   cannot   be   deemed  to 
have  elected  to  exerciae  ita  option  to  pur- 
chase  the   plant   of   a   water   company,   n- 
aerved  in  the  ordinance  granting  the  fran- 
chise, by  the  adoption  of  a  charter  amend- 
ment   contemplating    a    purchase    of    auch 
plant  independent  of  auch  option,  and  upon 
altogether  different  torua.    fnatead  of  being 
an  exerciae  of  the  option,  this  was  a  rejoo- 

[Ed.  Note.— For  otber  cases,  see  'Watera  and 
—  ■--  Courses,  Cent.  Dig.  g|  WT,  17»:    Doc.  DI«. 
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Constitutional  Law  (|  278*>— Due  Pio- 

CBBB     OF     LaW~TaKINO     FBOFEBTT    OF 
WATEB    OOUPANI. 

9.  Subjecting  a  water  company  whoaa 
franchise  haa  expired  to  the  alternative  of 
accepting  an  inadequate  price  for  ita  plant 
or  of  having  ita  valna  ruinously  impaired 
by  the  construction  and  operaUon  of  a  mu- 
nicipal plant  does  not  take  property  with- 
out due  proceaa  of  law,  contrary  to  U.  8. 
Const.,  14th  Amend.,  where  the  municipal- 
ity is  not  only  under  no  legal  obligation 
either  to  renew  the  franchise  or  to  pur- 
chase the  plant,  but  is  free  to  construct  and 
operate  its  own  plant. 

[Bid.  Note— For  other  caaea,  ass  ConatltutMULl 
lAW.  Cent,  Dfg.  (1  T«3,  706.  Tn-no.  772-777.  TH- 
8M,  108-810,  S16-S24.  !m.92J,  94!  ;  Dec.  Dig.  )  STS.*] 
CONBTITtTTlONAI.     LaW     (J     232")  —  EQUAI. 

Fbotecttoh  or  the  Laws — Discbimina- 
noK— Municipal  Watee  8Tn>PLT. 

10.  A    charter    amendment   dealing    with 

the  municipal  construction,  acquisition, 
maintenance,  and  operation  of  a  water 
plant,  with  especial  reference  to  the  ko- 
quisition  of  the  existing  privately  owned 
waterworks  sj-stein,  doea  not  deny  the  equal 
protection  of  the  laws  to  the  waterworks 
company  whose  franchise  has  expired,  be- 
leaves  all  other  public  utilities  to 
with  under  general  charter  prori- 
ind  cuts  off  all  opportunity  to  obtain 
future  franchises  to  occupy  and  use  tba 
city  streets  for  the  purpoae  of  supplying 
water  to  the  city  and  its  inhabitants,  whil« 


be  dealt  v 


purchaaa  II  ttoUr^cbiae  ahould  not  be  r^    le^,ing    full    opportunity 
mnnA.  carmot  ba  Infarrri  from  the  adop-  franchises  for  other  purp< 
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fifing  ligtit,   heat,   power,  trftniportatioii, 
or  telepbon*  Mrries. 

[Bd.  Note.— Por  other  cuM>  XB  CoastltuCIonal 
Law,  Csut  Dig.  I  «M;    Dae.  Dig,  i  Z3Z.'] 

UoNictFAi.  CoBPORATiorta  (I  48*)— Chjji- 
TKB  —  "AmenDKKNT"  OB  ''Bevisioii"  — 
Ikittatitx  add  RvrsBXKDuu. 

11.  A  oluuige  in  >  city  charter  which  doe* 
not  ftlter  the  form  of  the  cit;r  goTermnent, 
or  maJce  extenaive  changes  in  the  existing 
charter,  but  is  confined  to  matters  pertain- 
ing to  public  utilitiea,  more  egpeciaU;  to 
the  acquisition,  maintenance,  and  operation 
of  a  municipal  water  plant,  is  an  amend- 
ment, and  not  a  revision,  within  the  mean- 
ing of  Colo.  Const.,  art.  20,  which,  while 
Inresting  the  people  of  tbe  eitj,  b;  g  4^ 
with  "exclusive  power  in  the  making,  alter, 
ing,  revisins,  or  amending  their  charter," 
makes  a  distinction  in  §  6  between  the 
modes  of  amending  it  and  of  revising  it  in 
wtenso,  the  dilTerence  being  that  an  amend- 
ment may  be  initiated  bj  petition  and  Ai- 
recti;  voted  upon  and  adopted  by  the  elec- 
tors, while  a  revised  or  new  ehartar  requirea 
tbe  intervention  of  a  charter  convention. 

[Bd.  Note— For  other  cnB«.  ise  MuDlcEosI 
CorjiorBtloiu,  Cent.  Dig.  |]  111-126:   DM.  Dig.  I  «.' 

Tor  otber  deflnltlaas.  am  WordB  and  Ptaraies, 
ToL  1.  pp.  »«g-!10;    vol.  g.  pp.  laTS-IBTt:    vol.  T, 
p.  OIG.] 
Mdhicipal  CORPOBAIIOnS   (|  46*)— Chab- 

TZB  —  AUENDUENT  —  RrTABLISHINO    ISV- 

itioiPAi.  Watcb  Plakt. 

12.  Amending  a  miuiicipal  charter  so  as 
to  prevent  the  granting  of  any  franchiM 
for  the  purpose  of  fumishlng  a  lupply  of 
water,  as  part  of  a  plan  to  establish  and 
maintain  a  municipal  water  plant  expressly 
autborized  by  Colo.  Conet.,  art.  20,  S  1, 
does  not  violate  §  4  of  that  article,  which 
provides  that  tbe  question  of  granting  a 
desired  franchise  shall  be  submitted  to  the 
electors  upon  the  deposit  with  the  city 
treasurer  of  tbe  expense  of  the  submiseion, 
since  this  provision  is  a  subordinate  part 
of  a  limttatioQ  that  no  franchise  to  occupy 
er  use  the  city  itreets  shall  be  granted  ex- 
cept upon  an  approving  vote  of  the  electors, 
and  is  intended  to  be  merely  regulatory  of 
the  payment  of  the  expense  of  taking  " 
vote,  and  not  to  make  such  payment  t 
only  teat  of  the  right  to  have  the  vote 
Uken. 

(Bd.  Kot*.— ror  olbn  cm«.  ibo  Municipal 
CannraUoas,   Cent.    Dig.  |I   i:3-I2S;     Dec.    Dig. 

HVNICIPAI,  GOBFOBATTOITS  f|  46*)— ClTAB- 
TEB  —   AUXUDllENT   —  CoimiCT      WITH 

Obioiitai.  Qeasteb. 

13.  Amendments  to  a  municipal  charter, 
adopted  conformably  to  the  state  constitu- 
tional and  charter  requiretnenta,  supersede 
pro  (anlo  the  original  provisions  ol  the 
charber  with  which  they  are  not  in  accord, 

[Sd.  Note.— Pot  other  caiea.  sea  Uunlclpal 
Corporations,   CsnL    Dig.  H  Ut-US:     Dec.   Dig 

[Noe.  642  and  043.] 

AigiMd  October  ZB  and  29,  1912.    Decided 

May  2B,  1913. 

ON  WBTTB  of  Certiorari  to  the  United 
States  Circuit  Conrt  of  Appeab  tor  the 
EighUk  Circuit  to  review  decrees  which  al' 
•For  otber  ohs  ■••  mam  topis  *  |  nuBBB  In 


fflrmed  interlocutory  orders  of  the  Circuit 
Court  for  the  District  of  Colorado,  enjoin- 
ing under  bill  and  cross  bill  tbe  municipal 
conatnietioD  of  »  water  plant,  and  inter- 
fereaee  witii  a  private  water  company  in 
the  exercise  and  enjoyment  of  rights  as- 
serted under  a  franchise.  Reversed  and  re- 
manded, with  a  direction  to  dismiss  both 
bills  on  the  merits. 

See  same  case  below,  110  C.  C.  A.  24,  187 
Fed.  BOO. 

The  facts  are  stated  In  the  opinion. 

Messrs.  William  H.  Bryant,  Charlea 
W.  Watsnnaa,  William  P.  Malbunt,  and 
William  A.  Jackson  tor  petitioners. 

Measra.  Henry  HcAlltator,  Jr.,  Joel  F. 
Vaile,  William  N.  Vaile,  and  J.  Markbam 
Marshall  for  reapondents  the  New  York 
Trust  company. 

Messrs.  OlayUm  C.  Doraey  and  G«rald 
Hnghes  for  respondents  tbe  Denver  Union 
Water  Company. 

Mr.  Justice  Van  Devanter  delivered  the> 
opinion  of  the  court: 

This  suit  presents  a  threefold  contro- 
versy, to  which  the  New  York  Trust  Com- 
pany   (a  New  York  corporation),  the  city 

~  county  of  Denver  (a  municipal  corpo- 
ration in  Colorado),  and  tbe  Denver  Union 
Water  Company  (a  Colorado  corporation), 
are  the  principal  parties.  They  are  respeo-  ' 
tively  the  successors  of  similar  corporb- 
tions  whose  acts,  together  with  their  own, 
created  the  situation  out  of  which  the  con- 
troversy arOBe,  but  it  will  be  convenient  to 
treat  tliem  as  if  they  were  the  original  par- 
ticipants in  all  those  acta.  Although  for- 
lerly  controlled  by  a  charter  enacted  by 
the  legislature  of  the  state,  the  city,  in  pur- 
ee of  an  amendment  of  the  state  Con- 
stitution, came  in  1004   to  be  governed  by 

charter  framed  and  adopted  by  the  peo- 
ple of  the  city,  and  over  which  they  pos- 
sessed an  exclusive  power  of  alteration  and 
amendment.  Laws  16S0,  p.  124;  Laws  iaS3, 
p.  131;  Const,  art.  20,  Rev.  Stat.  1908,  p. 
6S. 

By  the  charter  from  the  state  legislature 
(Laws  1889)  the  city  was  given  power  (Sn 
B)  "to  construct  or  purchase'watorworks* 
(or  the  use  of  the  city,"  and  generally  to  do 
whatever  was  "needful  ...  in  order  to 
supply  the  city  with  water  for  fire,  irri- 
gating, domestic,  and  other  purposes,"  sub- 
ject to  the  qualification  (g  12)  that  "all 
franchise*  or  privileges"  granted  by  the 
city  should  "he  limited  to  tv>enty  year» 
from  tke  granting  of  (Ae  *o.me."  April  10, 
1890,  while  that  charter  was  in  force,  the 
city,  by  an  ordinance  designated  as  No.  44, 
and  duly  accepted  by  the  water  company, 
frant«d  to  the  latter,  its  succeesors  and  as- 
signs,   the   right    and    privilege    of    laying' 
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down,  eantinuing,  uid  mftiDtaioIng  pipes 
and  other  apparatiu  for  th«  conveyance  and 
distribution  of  nat«r  along  and  through 
deaignsted  streets,  alleys,  and  public  placea 
of  the  city,  "to  mmk  extent  at  the  oity  may 
lamfully  grant  IA«  same,"  and  subject  to 
termination  as  therein  proTided.  The  ordi- 
nance contained  various  provisions  legula- 
tory  of  the  right  and  privilege  bo  granted, 
the  duty  of  the  water  company  to  supply 
water  for  private  use  and  for  tire  and  other 
public  purposes,  the  rates  to  be  charged 
private  users,  and  the  hydrant  rentals  to 
be  paid  by  the  city.  There  were  also  the 
following  sections: 

"Sec.  II.  At  the  expiration  of  tht  period 
of  tu?entji  yeara  from  and  after  the  date 
of  the  passage  and  approval  of  the  ord! 
nance,  in  case  the  oity  shall  then  elect  a 
to  do,  the  said  works  may  be  purchased  by 
the  said  city,  and  in  case  the  parties  cannot 
agree,  after  such  election,  upon  the  , 
to  be  paid  by  the  city  for  the  waterworks 
«f  the  said  company,  its  successors  and  as- 
signs, then  their  fair  cash  value  shall  be 
determined  by  arbitration,  by  five  disinter- 
ested persons,  none  of  whom  shall  be  resi- 
dents of  Denver,  two  of  them  to  be  chosen 
by  the  city,  two  by  the  company,  and  tbe 
fifth  by  the  tour  first  choBen,  and  in 
of  failure  on  the  part  at  the  company  to 
name  arbitrators  tor  the  period  of  thirty 
daya  after  the  city  shall  have  named  arhi' 
trators  and  notified  the  company  so  to  do, 
5  Um  city  may  apply  to  any  court  having 
■  aqui^  'Jurisdiction  in  the  county  in  which 
the  ei^  of  Denver  shall  then  be  situated 
for  the  appointment  of  two  persons  of  the 
qualifications  aforesaid  as  such  arbitrators, 
and  the  court  may  thereupon  appoint  two 
persons,  who  shall  act  with  the  same  force 
and  effect  as  if  appointed  by  the  company, 
and  tbe  decision  of  a  majority  of  said 
board  shall  be  final  and  binding  upon  both 
partiea,  and  upon  tbe  payment,  or  tender  of 
payment,  by  said  city,  the  said  company 
shall  convey  to  said  city  all  of  Its  property, 
real  or  personal,  easements,  rights  and 
privileges,  and  thereafter  all  franchisea, 
rights,  and  privileges  which  have  been  at 
any  time  theretofore  granted  said  company. 
its  successors,  or  assigns,  and  which  it  may 
then  possesB,  ahall  cease  and  be  at  an  end. 

"Sec.  12.  At  the  expiration  of  the  said 
period  of  twenty  years  tbe  said  city  may, 
at  it*  eleotion,  renew  the  contract  hereby 
made,  hj  ordinance  to  that  eBect,  for  a 
lilce  period  of  twen^  years,  bat  at  a  price 
for  hydrant  rental  10  per  cent  len  than 
mentioned  in  g  10  hereof,  for  the  period 
remaining  after  the  ten  years  after  May 
1st,  1891,  and  for  successive  periods  ol 
twenty  years,  at  the  price  last  aforesaid, 
M  ottra  and  u  long  as  tba  city  may  choose. 


Tills  seetloii  ii  conditioned,  however,  upon 
the  full  performance  by  the  el^  of  the  prtK 
visions  of  J  2  bereol. 

"Sec.  19.  This  ordinance,  when  the  same 
shall  be  in  writing  accepted  by  the  Denver 
Water  Company,  becomes  a  contract  b» 
tween  the  city  of  Denver  and  the  laid  tht 
Denver  Water  Company,  its  suceeesora  and 
assigns,  and  tbe  same  shall,  as  to  every  pro- 
vision herein  contained,  as  fully  bind  and 
inure  to  the  benefit  of  tbe  successors  and 
assigns  of  the  said  the  Denver  Water  Com- 
pany as  to  the  said  company.  And  it  is 
eipreasly  understood  that  by  tbe  accept- 
ance of  this  ordinance  the  said  the  Denver 
Water  Company  loses  no  rights  in  regard 
to  the  occupation  of  the  streets,  alleys,  and 
public  places,  or  as  to  the  rights  of  any 
other  person  or  persons  thereto  which  it  8 
now •  possesses,  but  the  same  are  hereby* 
recognized  and  confirmed,  and  are  to  be 
deemed  independent  of  and  not  merged  in 
any  grant  in  this  ordinance  elsewhere  oon- 

"See.  SO.  All  mains,  pipes,  valves,  and 
other  apparatus  now  owned  by  said  the 
Denver  Water  Company,  and  composing  its 
plant,  and  all  such  mains,  pipes,  valves, 
hydrants,  and  other  apparatus  as  said  the 
Denver  Water  Company,  its  sneeessors  or 
assigns,  shall  hereafter  lay  down  or  set  in 
or  upon  any  of  the  streets,  alleys,  or  other 
pnblie  places  within  said  city,  shall  be  and 
remain  the  sole  and  absolute  property  of 
said  the  Denver  Water  Company,  its  suc- 
cessors and  assigns,  and  the  said  the  Denver 
Water  Company,  Its  successors  or  assigns, 
shall  forever  be  considered  and  entitled  to 
be  in  possession  thereof,  except  in  case  of 
purchase  by  said  city  under  tb«  terms  of 
this  ordinance,  or  some  agreement  between 
said  city  and  said  company,  its  successors 
or  assigns,  when  all  rights  of  whatsoever 
nature  ol  said  company,  its  successors  or 
assigns,  in  and  to  the  subject-matter  hereof, 
shall  vest  in  said  city. 

"Sec.  21.  While  the  consideration  for  the 
respective  agreements  of  the  city  and  the 
company  are  upon  each  side  the  several 
agreements  of  the  other,  all  of  the  several 
grants,  contracts,  and  agreements  in  this 
ordinance  contained  are  to  deemed  inde- 
pendent agreements,  with  the  same  force 
and  effect  as  if  each  section  of  this  ordi- 
nance was  contained  in  a  separate  ordi- 
nanee  by  Itself." 

By  a  written  contract  made  In  ISTD  tba 
city  had  granted  to  the  water  company  a 
sols  and  ezelnslve  right  to  lay  pipes  with- 
in the  city,  for  use  in  the  distribution  and 
sale  of  water,  but  that  eontraot  had  beea 
expressly  annulled  by  another,  nade  in 
187^  whereby  the  eify  granted  to  the  com- 
pany ■  rigtit  of  like  ehameter,  aiprssily 
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limited  to  a  period  of  Mventecn  ;e>rg  from 

Uaj  3  of  that  fear.    Wbat  was  uild  In  %% 

19  and  20  of  the  ordinuce  of  1890  about 

8  rigbts  and  b  water  plant  already  possessed 

•  by  tbe  wBter'compsjij  had  reference  to  the 
rights  than  held  and  tbe  plant  then  oper- 
ated under  the  seventeen-;rcar  contract, 
which  was  within  a  year  of  expiration,  and 
to  some  other  rights  mcDtioned  In  the  rec- 
ord and   equally   without  material   bearing 

By  an  amendment  of  the  state  Constitu- 
tion in  1002, — It  being  the  amendment  un- 
der which  the  home-rule  charter  was  framed 
and  adopted  two  years  later, — the  city  was 
empowered  to  construct,  purohase,  main- 
tain, and  operate  waterworlcs,  for  the  use 
of  itself  and  its  inhabitanta,  and  to  issue 
bonds,  after  an  approving  vote  of  the  taS' 
paying  electors,  in  any  amount  necessary 
to  carry  out  that  power;  and  this  amend- 
ment declared  that  "no  franchise  relating 
4o  any  street,  alley,  or  public  place  of  tbe 
•aid  city  and  county  shall  be  granted  ex- 
cept upon  the  vote  of  tbe  qualified  taxpay- 
ing  electors."     Article  20,   §§   1   and  *. 

October  2,  1907,  about  two  and  one-half 
years  before  tbe  expiration  ot  the  twenty- 
year  period  specified  in  the  ordinance  of 
1S90,  the  city  adopted  and  the  water  com- 
pany accepted  an  ordinance  designated  as 
Ko.  1S3,  providing,  first,  for  an  immediate 
appraisement,  by  appraisers  selected  con- 
formably to  g  11  of  the  ordinance  of  1890, 
«f  the  fair  cash  value  of  all  the  property 
of  the  water  company  and  its  auxiliary 
eompanieB.  then  used  in  supplying  tbe  city 
and  its  inhabitants  with  water;  second,  tor 
tbe  Immediate  fixing  by  the  appraisers  of 
a  schedule  of  reasonable  rates  for  water  for 
private  and  public  purposes  for  a  further 
period  ot  twenty  yean;  third,  that  the  de- 
cision of  any  three  of  the  appraisers  should 
be  binding  as  to  the  questions  submitted  to 
them  for  determination;  fourth,  for  the 
(Ubmisgion  to  the  electors  of  the  city,  at 
It  single  special  election,  of  the  questions 
(a)  whether  the  city  should  purchase  the 
property  at  the  value  fixed  by  such  ap- 
/r^sement,  and  (b)  whether  a  new  con- 
tract Or  franchise  should  be  granted  to  tbe 
water  company  for  a  further  period  of 
n  twenty  yean  on  the  basis  of  the  rates  fixed 

*  by  the'appraisGrs;  fifth,  for  carrying  into 
efi^ect  either  of  said  propositions  If  approved 
1^  the  electors;  and,  sixth,  that  if  the 
•lectors  should  "recuse  to  accept  either 
propoaition,"  no  prejudice  should  result  to 
the  rights  of  either  party  under  the  ordi- 
nance ot  1890,  hut  Rich  rights  should  re- 
B^n  as  if  the  ordinance  of  190T  had  not 
baen  adopted  or  accepted.  That  ordinance 
recited  that  the  water  company  would 
■gne  witli  fb*  dty  to  put  in  new  tempor- 


rary  rates  to  be  charged  private  consumers 
of  water  after  November  1,  1907,  for  the 
remainder  of  the  term  specified  in  tbe  then> 
existing  contract  or  ordinance  of  1890,  "fn 
the  event  that  the  city  ■  -  ■  shall  not 
at  said  election  .  .  .  d«t»rmin«  to  pvr- 
oluue  aaid  plant,  or  to  extend  or  renew  aaid 
eotttraet  for  a  farther  period  of  twenty 
years," 

Alarch  20,  1009,  the  appraisers,  acting  un- 
der tbe  ordinance  of  1907,  appraised  tbe 
property  at  $14,400,000,  but  they  failed  to 
fix  the  schedule  of  rates  which  was  to  be  a 
part  of  the  proposition  to  renew  the  exist- 
ing contract  or  franchise  of  1890  for  a  far- 
ther period  of  twenty  years,  and  this  fail- 
ure operated,  without  fault  on  the  part  of 
the  city  or  the  water  company,  to  prevent 
any  further  action  under  the  ordinance  of 
1007,  which  called  for  tbe  submission  of 
both  propositions  at  a  single  special   elee- 

Hay  17,  1910,  over  a  month  after  tiie  ex- 
piration of  the  twenty-year  period  specified 
in  the  ordinance  of  ISOO,  the  people  of  the 
city  amended  Its  charter  by  adding  a  new 
section,  known  aa  g  264a.  Briefly  described, 
this  amendment  created  a  public  utilities 
commission,  named  its  first  members,  and 
transferred  to  it  the  authority  theretofore 
given  to  the  board  of  public  works  as  to  all 
public  utilities ;  particularly  invested  it 
with  large  powers  In  respect  of  the  con- 
struction, acquisition,  maintenance,  and 
operation  of  a  water  plant;  declared  that 
the  eity  should  never  exercise  any  option  to 
purchase  such  a  plant,  or  to  renew  any 
contract  with  reference  thereto,  otherwise^ 
than  through  an  approving  vote  of  the  § 
qualified  electors; "authorised  the  issuance* 
of  bonds  in  the  sum  of  $8,000,000,  If  aanc- 
tloned  by  a  vote  of  the  taxpaying  electors, 
to  provide  a  municipal  water  plant;  pro- 
vided for  the  use,  subject  to  the  approving 
vote  of  such  electors,  of  $7,000,000  of  the*e 
bonds  in  the  purchase  of  the  plant  of  the 
water  company,  if  it  should,  on  or  before 
July  1,  1910,  elect  to  accept  that  sum,  and 
for  the  use  of  the  remaining  $1,000,000  of 
bonds  in  Improving,  repairing,  and  adding 
to  the  plant;  and  directed  that,  if  the 
water  company  did  not  so  elect,  a  speoial 
election  should  be  held  on  the  first  Tuesday 
in  September,  1010,  to  enable  the  taxpaying 
electors  to  vote  upon  the  question  of  issa- 
ing  the  $8,000,000  of  bonds  for  the  purpose 
of  constructing  and  putting  into  operation 
a  municipal  plant. 

The  water  company  did  not  elect  to  ac- 
cept the  $7,000,000  for  ita  plant,  and  the 
city  officers  took  the  necessary  preliminary 
steps  to  hold  the  special  election  called-  for 
by  the  charter  amendment. 

There  was  at  no  time  an  election  by  ti» 
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ci^  to  pnrabtae  tlte  mtar  companf'i  pluit, 
pumuuit  to  tba  option  reierred  in  g  11  of 
the  ordinuice  of  1890,  unleH  the  ordinance 
of  IDOT,  the  charter  unendment  of  ISIO,  oi 
the  failure  to  tenew  tbe  contract  or  fran- 
ehiie  pursuant  to  the  option  reserved  in 
i  12,  operated  aa  aucb  an  election;  and 
there  vaa  no  election  bj  the  city  to  renev 
the  contract  or  frauchiee  pursuant  to  tbi 
latter  option,  unleu  the  failure  to  exercisi 
the  other  one  waa  auch  an  election. 

Tba  poeitiana  of  tbe  city  and  the  water 
company  in  that  regard  came  to  be  aa 
towa;  The  city  waa  insieting  that  the 
tract  or  tranchiae  granted  by  the  ordinance 
of  1890  waa  limited  to  twenty  yeara  in 
duration  by  the  legialative  charter  in  force 
when  the  ordinance  woa  adopted;  that  thi 
optiona  reaerred  in  gj  11  and  12  of  that 
ordinance  were  not  alternative  in  the  senac 
that  one  or  tbe  other  muat  he  exercised, 
^  but  were  independent  in  the  aenae  that 
^  there  waa  no  obligation  to  axerclae  either; 
*  that  neither  'was  exercised,  and  therefore 
that,  the  twenty-year  limitation  having 
plred,  the  contract  or  franchiae  waa  at 
end.  The  water  company,  on  tbe  other 
hand,  although  not  conceding  the  twenty- 
year  limitation,  waa  inaiating  that  the  op- 
tions were  alternative.  In  that  the  eity  waa 
bound  to  exereiae  one  or  the  other,  that  It 
had  elected  not  to  purohaae  the  company's 
plant,  and  ttiat  in  so  doing  it  necessarily 
had  elected  and  become  obligated  to  renew 
the  contract  or  franchiae  for  another  period 
of  twenty  years. 

Id  this  aituation  the  tnut  company,  be- 
ing the  truatee  in  a  subalating  mortgage 
given  in  1804  by  the  water  company  upon 
all  of  ita  property,  including  franchises, 
eontracta,  rentals,  and  the  right  to  receive 
the  pnrehase  price  in  the  event  of  a  pur- 
chase by  tbe  city,  brought  thia  suit  against 
the  city,  oertain  of  Uie  city  officers,  the 
water  company,  and  the  Bouth  Platte  Canal 
ft  Beaervoir  Company,  a  subsidiary  of  the 
latter,  holding  the  title  to  an  important 
part  of  its  property,  to  obtain  a  decree 
which  sbould,  among  other  thinga,  declare 
that  the  olty  had  elected  and  become  obli- 
gated to  purchase  the  property,  direct  a 
specific  performance  of  that  obligation  and 
of  the  correlative  obligation  of  the  water 
eompany  to  sell,  compel  the  payment  of  tbe 
purchase  price  to  the  trust  company  under 
the  mort^ige,  and  reatrain  and  enjoin  the 
ei^  and  ita  officera  from  meanwhile  con- 
etmcting  a  new  municipal  water  plant,  aa 
also  from  taking  any  steps  towards  iaauing 
bonds  for  tliat  purpose.  A  cross  bill  a- 
gainat  the  other  defendanta  and  the  trust 
eompai^  was  Interposed  by  the  water  com- 
pany, wherein  it  priced,  among  other 
thiiigs,  that  Its  right  ta  a  renewed  eontraet 


or  franchiae  for  another  term  of  twenfy 
years  be  eatabtlshed,  and  that  tbe  eity  and 
ita  officera  be  directed  to  take  such  step*  as 
might  be  neeessary  to  effect  the  renewal. 
Upon  applications  submitted  upon  the  bill, 
cross  bill,  and  divers  proofs,  the  circuit 
court  granted  interlocutory  ordera  upon 
both  bills,  temporarily  enjoining  the  eltyg 
and  ita  •  officers  from  taking  any  steps* 
towards  the  construction  of  a  municipal 
water  plant,  or  issuing  bonds  for  that  pur- 
pose, and,  in  the  inatance  of  the  cross  bill, 
from  interfering  with  the  water  company  in 
the  exercise  and  enjoyment  of  the  rights  as- 
serted by  it  under  the  contract  or  franchiae 
of  1S90.  Appeals  were  taken  to  tbe  circuit 
court  of  appeals,  where  the  interlocutory 
orders  were  affirmed  (110  C.  C.  A.  24,  187 
Fed.  890),  and  the  case  is  now  here  upon 

Tbe  exceptional  power  to  review,  upon 
certiorari,  a  decision  of  a  circuit  court  of 
appeals,  rendered  on  an  appeal  from  an 
interlocutory  order,  is  intended  to  be  and 
is  sparingly  exerciaed.  But  there  can  be 
no  doubt  that  tbe  power  exists  where  no 
appeal  would  lie  from  a  final  decree  of 
that  court,  as  is  the  caae  where  tbe  suit 
is  one  in  which  the  jurisdiction  of  the  court 
of  first  instance  depended  entirely  upon  di- 

!  cltizenahip.  Judicial  Code,  gS  123, 
240  [36  Stat,  at  L.  1133,  1167,  chap.  231, 
U.  S.  Comp.  Stat.  Supp.  1911,  pp.  193,  228]  [ 
American  Constr.  Co.  v.  Jackaonville,  T.  ft 
K.  W.  B.  Co.  146  U.  S.  372,  385,  37  L.  ed. 
486,  401,  13  Sup.  Ct.  Rep.  768;  Forsyth  v. 
Hammond,  166  U.  6.  606,  41  L.  ed.  1095, 
17  Sup.  Ct  Rep.  ees.  We  think  this  la 
such  a  auit.  The  bill  statea  that  the  trust 
company  is  a  citizen  of  New  York,  that  all 
tbe  defendanta  are  citizens  of  Colorado, 
and  that  "this  ia  a  controversy  wholly  be- 
tween citiiena  of  different  states."  True, 
It  also  alleges  that  the  auit  la  one  arising 
under  the  Conatitution  of  the  United 
Btatea,  and  attempts  to  support  this  gen- 
eral all^ation  by  others  referring  to  sup- 
posed and  conjectured  infractions  of  the 
contract  and  due-process-of-law  clauaee  erf 
that  instnunenti  but,  when  tbe  true  nature 
of  the  truat  company's  cause  of  action  ia 
considered.  It  is  apparent  that  these  allega- 
tions must  be  disregarded,— some  because 
tbey  are  without  color  of  merit,  and  others 
because  they  are  not  a  necessary  part  of  the 
statement  of  that  cause  of  action,  but  are 
in  anticipation  of  dcfenaea  which  it  ia 
thought  the  defendanta  may  poealbly  intei^ 
pose-  See  Colorado  C.  Conaol.  Uln.  Co.  t. 
Turck,  160  U.  S.   138,   143,  37  L.  ed.  1030, 

,  14  Sup.  Ct.  Rep.  S6;  Tennessee  v. 
Union  ft  Planters'  Bank,  152  U.  8.  4H,  459, 
SB  L.  ed.  fill,  613,  14  Sup.  Ct.  Be^  6Hi 
New  Orleans  v.  Benjamin,  163  U.  S.  ill. 
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*424,   38  L.  ed.  784,  7B9,   14   Sup.   CL   Rep. 

?  BOS;  Boston  &  M.  Conaol.  Copper  &  S.'Miu. 
Co.  T.  MoDtaoa  Ore  Furchuing  Co.  18S  U. 
S.  632,  636,  639,  47  L.  ed.  626,  631,  032,  83 
Sup.  Ct  Sep.  434;  Deflnance  Water  Co.  i. 
Oeauice,  101  U.  S.  1S4,  191,  48  L.  ed.  140, 
143,  24  Sup.  Ct.  Hep.  63;  Newbury  Port 
Water  Co.  t.  Newbury  Port,  193  U.  S.  661, 
576,  4B  L.  ed.  7DS,  799,  24  Sup.  Ct.  Rep. 
SS3;  Devine  t.  Lob  Angeleg,  202  U.  B.  313, 
333,  60  L.  ed.  1046,  1053,  28  Sup.  Ct.  Rep. 
852;  Shulthia  v.  McDougal,  226  U.  8.  561, 
589,  56  L.  ed.  120S,  1210,  32  Sup.  Ct.  Rep. 
704. 

The  gravamen  of  tbe  tnut  company*! 
eatiM  of  action  ia  that  tbe  ordinance  at 
1890  rectricted  the  city  to  a  cboice  between 
two  options, — one  to  purchaee  tbe  water 
plant,  and  tbe  other  to  renew  the  contraet 
or  franchue;  tbat  b;  the  ordinance  of  1B07, 
*nd  again  b;  the  charter  amendment  of 
1010,  tbe  city  made  a  binding  election  to 
purcbase,  which  it  now  disregarda  and  re- 
fiuee  to  carry  into  effect;  that  the  city  ie 
authorized  by  law  to  acquire  a  water  plant 
by  purchase  or  to  construct  one  of  ite  own, 
but  not  to  do  both;  tbat,  having  elected 
and  become  obligated  to  purchase  the  e 
log  plant,  it  is  without  authority  to 
■tract  a  new  one;  that  tbe  water  company 
erroneously  maintaina  tbat  it  ii  entitled 
to  a  renewal  of  tbe  existing  contract 
franchiee,  and  wrongfully  refuses  to  inaist 
upon  a  purchase  by  the  city;  and  that  in 
this  situation  the  trust  company  is  en- 
titled, in  virtue  ot  its  mortgage,  to  enforce 
the  city's  election  and  obligation  to  pur- 
cbaae,  and  meanwhile  to  have  the  city  en- 
Joined  from  placing  an  obstacle  in  the  way 
of  the  purchase  by  constructing  a  new 
plant  It  is  not  averted  tbat  tbe  contract 
or  franchise  of  1890  was  exclusive,  or 
tained  any  stipulation  restraining  the 
-from  constructing  and  operating  a  plant 
of  its  own,  or  that  tbe  trust  company  is  a 
property  bolder  or  taxpayer  of  the  city; 
and  so,  tbe  company  can  have  no  legal  con- 
oem  with  what  is  done  by  tbe  city  in  the 
premises,  if  only  it  performs  its  allied  ob- 
ligation to  pnrchase.  Jt  hardly  needs  state- 
ment tbat  a  suit  to  enforce  such  a  cause 
of  action  is  not  one  arising  under  tbe  Con- 
Btltution  of  tbe  United  States.  "As  has 
tieen  stated,   tbe  rule  is   a  reasonable   and 


•  ri  bis  cause  of*actlon,  leaving  to  the  de- 
fendant fo  set  up  in  his  answer  what  his 
defense  is,  and,  if  anything  more  than  a 
denial  of  plaintiff's  cause  of  action,  impos- 
ing upon  the  defendant  the  burden  of  prov- 
ing such  defense."  Joy  v.  SL  Louia,  201  U. 
fi.  332,  341,  60  L.  ed.  778,  TBI,  SS  Sup.  Ct. 
'Hep.  478. 


But  if  we  go  bayond  the  trust  eompany'* 
statement  of  ita  eause  of  action,  and  con- 
sider the  attitude  whieh  It  attributes  to 
the  city,  tbe  result  la  aUll  tho  same,  for 
the  bill  expressly  shows  that  th«  city  puts 
its  refusal  to  purchase  upon  tbe  ground 
that  it  was  not  restricted  by  the  ordinance 
of  1890  to  a  cboice  between  the  two  op- 
tions, but  left  free  to  exercise  either  or 
neither;  tbat  it  did  not,  by  the  ordinane* 
of  1907,  tbe  charter  amendment  of  1910, 
or  otherwise,  exercise  the  option  to  pur- 
chase; and  therefore  that  it  has  incurred 
no  obligation  in  that  regard.  In  other 
words,  tbe  bill  discloses  tbat  the  city'i 
position  is,  tbat  tbe  trust  company's  claim 
is  refuted  by  tbe  very  ordinances  and  char- 
ter amendment  which  are  relied  upon  to 
,  sustain  It.  Of  course,  if  this  wers  the  city's 
defense,  the  controversy  would  be  solved  by 
'  merely  ascertaining  the  proper  conatrue- 
tion  of  the  ordinances  and  charter  amend- 
ment, and  there  would  be  no  occasion  to 
consider  the  Constitution  of  the  United 
SUtes  at  all. 

Tbat  tbe  cross  bill  may  be  broader  tbatt 
the  original  and  seek  relief  on  a  Federal 
ground  does  not  affect  tbe  question  of  tbe 
circuit  court's  jurisdiction,  for  a  cross  bill 
is  ■  mere  auxiliary  or  dependency  of  tbe 
original,  and  is  entertained  and  disposed 
'  of  in  the  exercise  of  the  Jurisdiction  in- 
voked by  tbe  latter.  Ayres  v.  Carver,  17 
How.  591,  595,  15  L.  ed.  179,  180j  Ex  parte 
South  t  North  Ala.  R.  Co.  BS  U.  S.  221,  225, 
24  L.  ed.  355,  358;  Rouse  v.  Letcher,  166  U. 
S-  47,  50,  30  L.  ed.  341,  342,  16  Sup.  Ct 
Rep.  260;  Shulthia  v.  McDongal,  225  U.  8. 
681,  588,  68  L.  ed.  1205,  1210,  3i!  Sup.  CL 
Rep.  704. 

It  follows  that  the  Jurisdiction  of  the 
circuit  court  depended  entirely  upon  diverse 
citizenship,  and  therefore  that  the  suit  is 
one  in   which  no  appeal  would  lie  from  a^ 
final  decree  of  tbe  circuit  court  of  appeals.  ^ 

We  come,  then,  to  tbe  objections  made  to* 
the  orders  granting  the  temporary  injuae- 
tions,  and  as  these  objections  are  addressed, 
not  merely  to  the  injunctions,  tint  to  the 
merits  of  both  the  bill  and  tbe  cross  bill, 
it  is  well  to  observe  at  the  outset  tbat  our 
power  of  review,  lilce  that  of  the  circuit 
court  of  appeals,  is  not  confined  to  the  act 
of  granting  tbe  injunctions,  Init  extends  as 
well  to  determining  whether  there  is  any 
insuperable  objection,  in  point  of  jurisdic- 
tion or  merits,  to  tbe  maintenance  of  either 
bill,  and,  if  so,  to  directing  a  final  decree 
dismissing  it  Smith  v.  Vulcan  Iron  Works, 
165  U.  S.  516,  626,  41  L.  ed.  810,  S12,  17 
Sup.  Ct  Rep.  407;  Mast,  P.  &  Co.  *.  Stover 
Mfg.  Co.  177  V.  S.  485,  494,  44  L.  ed.  866, 
860,  20  Sup.  Ct  Rep.  708;  Harriman  v. 
Northern  Securities  Co.  107  V.  8.  244,  SST, 
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49  L.  ed.  73S,  T«0,  Z6  Sup.  Ct.  Rep.  493; 
United  State*  Fidelity  k  G.  Co.  ».  Br»7, 
226  U.  8.  206,  214,  66  L.  ed.  I06S,  lOSl,  32 
Sup.  Ct.  K«p.  620. 

Whether  the  truat  company  ii  merely  an 
wisignee  seeking  to  recof  er  the  contenta  of 
k  chose  in  kction,  and  whether  ite  interett 
In  the  litigation  ie  to  far  identical  and  in 
Bcoord  with  that  of  the  water  company  as 
te  require  that  they  be  aligned  on  the  aama 
Bide,  are  qaestioni  upon  which  the  record  ia 
not  entirely  clear,  and  it  therefore  will  be 
aeaiuned,  as  ia  expressly  or  impliedly  affirm- 
ed by  both  oompanies,  that  these  queations 
should  be  resolved  favorably  to  the  jurisdic- 
tion of  the  circuit  court.  See  act  August  13, 
188S,  26  Stat,  at  L.  433,  chap.  SGS,  §  1,  U.  S. 
Comp.  Stat.  IBOI,  p.  508;  Dawson  t.  Colum- 
bia Ave.  SaT.  Fund,  S.  D.  Title  t  T.  Co.  197 
U.  S.  178,  181,  49  L.  ed.  713,  716,  25  Sup. 
Ct  Rep.  420;  Bhoecraft  t.  Bloxham,  124 
U.  B.  730,  73S,  31  L.  ed.  674,  676,  8  Sup.  Ct. 

Rep.  ese. 

What  ia  the  proper  construction  of  the 
ordinance  of  1600!  Was  the  contract  or 
franchise  granted  by  it  limited  to  twenty 
years  T  Did  the  city  obligate  Itself  thereby 
to  purchase  the  plant  or  to  renew  the  con- 
tract or  franchise  at  the  end  of  that  period, 
or  did  it  merely  reserve  the  privilege  of 
doing  one  or  the  other  or  neither,  as  to  it 
should  seem  beat  at  the  time  I  Thew  are 
the  queations  which  must  flrat  be  eon- 
,,  sidered.  It  Is  not  aaierted  that  the  ordi- 
<J  nance  granted  an  exchiaive  franchise  or  re- 
*  strained  the  city  from*eonstructing  a  plant 
of  ite  own,  nor  would  such  an  assertion,  if 
made,  have  any  aupport  in  the  terms  of  the 
ordinance.  Sut  it  is  aaid  that  no  time  was 
fixed  for  the  duration  of  the  franchise.  This 
may  be  taken  as  true  so  far  as  the  actual 
terras  of  the  ordinance  are  concerned,  al- 
though it  ought  not  te  be  overlooked  that 
it  contained  some  recognition  of  a  Ifmite- 
tion  elsewhere  imposed,  for  the  granting 
clause  was  guatiScd  by  the  words  "to  auch 
extent  as  the  city  may  lawfully  grant  the 
same,"  and  %%  11  and  12,  before  set  forth, 
proceeded  aa  if  the  period  would  be  twenty 
years.  But  the  term  of  the  franchise  was 
not  left  undefined  or  in  doubt,  for  the 
charter  of  the  city  explicitly  declared  that 
"all  franchisee  and  privileges"  granted  by 
It  should  "be  limited  te  twenty  years  from 
the  granting  of  the  same,"  and  the  con- 
test made  it  perfectly  plain  that  this  limi- 
tation was  intended  to  apply  te  rights  te 
occupy  and  use  the  streete,  alleys,  and  pub- 
lie  places  of  the  city,  auch  aa  were  granted 
in  this  Instance,  The  limitation  became  a 
part  of  the  ordinance  quite  aa  much  as  if 
written  into  It.  No  doubt  It  waa  intended 
that  the  franchise  abould  endure  for  tha 
full  period  erf  tventf  years.     The  qualify- 


ing words  Id  the  granting  clause  and  the 
reference  to  that  period  in  §§  11  and  12 
leave  no  doubt  of  this,  but  it  was  not  intend- 
ed, because  it  could  not  ha,  that  it  should 
endure  longer.  True,  some  of  the  provi- 
siuis  In  iS  19  and  20,  if  taken  by  tbem- 
selves,  might  possibly  make  for  a  different 
concluaion,  but  they  must  be  read  with 
other  parte  of  the  ordinance,  and  all  muat 
be  read  with  and  subordinated  to  tbe  char- 
ter limitation. 

The  principal  controversy  is  over  the 
purpose  and  effect  of  SS  H  <uid  12  of  that 
ordinance.  As  before  shown,  g  11  states  that 
at  tbe  expiration  of  the  period  of  twenty 
years  the  plant  "may  be  purchased"  by  the 
city,  if  it  "shall  then  elect  so  to  do,"  and 
3  12  says  that  at  the  expiration  of  that 
period,  tbe  city  "may,  at  its  election,  renew_ 
the  contract  hereby  made,"  with  a  redue-g 
tion  of  10  per  cent  in  the'rental  for  hy-* 
drants.  The  word  "contract"  is  used  here, 
aa  elsewhere  in  the  ordinance,  as  inclusive 
of  the  franchise  to  occupy  and  use  the 
streete.  Each  section  reserves  or  gives  to 
the  city  a  pure  option.  Under  one  it  maj 
purchase  the  plant,  if  it  so  electa,  and  un- 
der tbe  other  it  may,  at  ite  election,  renew 
the  contract;  but  neither  imposes  any  duty 
or  obligation  upon  it,  unless  it  exercises  the 
privilege  therein  given.  Such  is  the  natur- 
al import  of  the  terms  employed,  and  they 
are  plain  and  unequivocal.  Sut  it  Is  said 
that  tbe  presence  of  tbe  two  options  im- 
poses on  the  city  the  duty  of  accepting  one. 
Indeed,  it  is  said  in  aupport  of  the  bill 
that  a  failure  to  renew  is  *n  election  to 
purchase,  and  in  support  of  the  croaa  bill 
that  a  failure  te  purchase  is  an  election  to 
renew.  We  are  dearly  of  opinion  that  these 
claims  are  ill-founded.  In  the  absence  of 
some  stipulations  to  that  end  the  city  would 
be  under  no  obligation  to  purchase  or  to  re- 
new, nor  would  it  be  entitled  to  do  either. 
There  ia  no  stipulation  purporting  to  impose 
such  an  obligation.  All  that  ia  done  is  to  re- 
serve or  give  to  the  city  the  right  to  pu^ 
chase  or  to  renew,  if  it  so  elects.  In  Other 
words,  It  Is  given  a  privilege  to  do  either, 
but  with  no  obligation  to  exercise  it.  Ite 
situation  ia  not  unlike  that  ol  one  who  has 
Bold  real  property,  with  a  reserved  privil^e 
of  repurchasing  it  or  of  taking  a  teaae  upon 
it  after  the  expiration  of  a  term  of  years. 
Although  entitled  te  avail  himself  of  eith- 
er phase  of  the  privilege,  he  ia  free  to  reject 
both. 

Aa  suggesting  that  the  purpose  of  H  11 
and  12  is  different  from  what  we  hold  it 
te  be,  we  are  referred  te  an  ordinance  of 
December  16,  1894,  leasing  te  the  water 
company  a  water  plant  formerly  owned  by 
the  town  of  South  Denver,  and  acquired  bj 
the  city  through  the  annexation  of  that 
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tttWD.  At  moat  hU  ordinaDM  haa  only  aa 

indirect  bearing  ber«,   knd  the  inference* 

dnwn  from  it  by  couDiel,  even  if  justified, 

.  are  quite  in&dequBite  to  OTereome  the  plain 

^  mad  unequivocal  term*  of  thoM  •eetion*. 

*  'Whether,  coneiatently  vith  the  powers 
ecuferred  and  the  limitations  imposed  by  the 
dty  charter  then  in  force,  the  eltj  could 
have  bound  itself,  when  the  ordinance  of 
1800  waa  adopted,  to  pnrchaM  the  plant  or 
to  renew  the  franchise  at  the  upiratEon 
of  the  twenty-year  period,  la  a  qneatlon 
«xtenHivety  discussed  by  counsel;  but  aa  we 
are  fully  persuaded  that  there  was  no  at- 
tempt or  purpose  to  create  such  an  obli- 
gation by  tbat  ordinance,  the  point  may  be 
pasted  without  further  notice. 

The  trust  company  relies  upon  the  ordin- 
anoe  of  190T  aa  showing  an  election  by  the 
city  to  purchase,  or  at  least  to  purchase 
if  the  franchise  was  not  renewed.  That 
ordinance,  we  have  seen,  provided  for  an  ap- 
praisement of  the  wat«r  company's  property 
in  advance  of  the  expiration  of  the  existing 
franchise,  far  the  fixing  of  a  reasonable 
schedule  of  rates  to  be  charged  during  a 
further  period  of  twenty  years,  and  for 
submitting  to  the  electors  of  the  city,  at  a 
single  special  election,  the  questions  (a) 
whether  the  city  should  purehEUe  at  the 
appraisement,  and  (b)  whether  a  new  fran- 
chise should  i>e  granted  to  the  water  com- 
pany for  a  further  period  of  twenty  years 
4m  the  baals  of  the  rates  ho  fixed.  The  ap- 
praisers chosen  for  the  purpose  made  an 
appraisement,  but  failed  to  tlz  the  schedule 
of  ratee,  and  so,  without  any  fault  of  the 
ei^  or  the  water  company,  nothing  further 
waa  done  under  that  ordinance.  It  did  not 
purport  to  make  an  election  to  purchase 
or  to  renew,  either  conditionally  or  other- 
wise. On  the  contrary,  it  afBrmatlvely  con- 
templated that  the  election,  if  any,  was  to 
be  by  the  electors  of  the  city,  and  that  they 
might  reject  both  propositions.  Besides, 
artide  20,  §  4,  of  the  state  Constitution 
then  in  force,  provided  that  no  franchise 
relating  to  the  streets  of  the  city  should 
be  granted  except  upon  a  vote  of  the  elec- 
tors, and  article  9  of  the  ci^  charter  then 
in  force  made  a  tike  vote  a  prerequisite  to 
the  acquisition  by  the  eity  of  any  public 
9  utility.    Bo,  had  the  council   attempted  by 

•  the  ordiiianoe  of  1907  to  make  an'eiection 
to  purchase  or  to  renew,  the  attempt  would 
have  gone  for  nothing.  No  doubt,  the  dlffl- 
enlty  arising  from  the  failure  to  fix  a 
schedule  of  rates  could  have  been  adjusted 
between  the  city  and  the  water  company, 
and  the  two  propositions  (the  second  in  a 
modified  form]  submitted  to  the  electors 
at  an  election  called  through  a  new  ordin- 
■nee.  But  thia  was  not  done,  possibly  be- 
eanae,  aa   the   record  discloaea,   both  par- 


tiec  were  diaiatisfled  with  the  appraise- 
ment, the  city  claiming  that  it  proceeded 
upon  erroneous  principles  and  was  grossly 
excessive,  and  the  water  company  tbat  It 
was  inadequate  and  insufflcimt.  But,  how- 
ever this  may  have  been.  It  is  plain  that 
the  ordinance  of  1907  was  not  an  electioa 
to  purchase,  either  conditionally  or  at  all. 

The  trust  company  also  relies  upon  the 
charter  amendment  of  May  17,  1010,  S  ZMa, 
as  showing  an  election  to  purchase  under 
the  option  reserved  in  the  ordinance  of 
1890.  The  amendment  did  not  contemplata 
a  purchase  in  accordance  with  that  option, 
but  independently  of  it  and  upon  altogether 
different  terms.  Instead,  therefore,  of  be- 
ing an  exercise  of  the  option,  it  waa  a  re- 
jection of  it.  Minneapolis  A  St.  L.  R.  Oo. 
V.  Columbus  Rolling  Mill,  110  V.  8.  149,  161, 
30  L,  ed.  378,  377,  T  Sup.  Ct.  Rep.  188. 

The  circuit  court  of  appeals,  having  stat- 
ed the  conflicting  claims  of  the  trust  com- 
pany and  the  water  company,  the  one,  that 
the  city  had  elected  to  purchase,  and  the 
other,  that  it  had  elected  to  renew,  said: 
"The  facts  are  stated  upon  which  these 
claims  are  based,  and  it  does  not  appear 
to  us  that  the  city  has  done  either."  With 
that  conclusion  we  fully  agree.  In  so  far, 
then,  as  the  bill  and  croes  bill  are  founded 
upon  contractual  relations  claimed  to  have 
arisen  out  of  the  ordinance  of  1800,  they 
must  fail;  and,  as  the  bill  has  no  other 
basis,  it  manifestly  cannot  be  maintained. 

As  an  additional  ground  for  enjoining 
the  issuing  of  bonds  and  the  construction  9 
of  a  municipal  water  plant  *  under  the  • 
charter  amendment,  9  264a,  the  cross  bill, 
after  stating  tbat  the  water  company  is 
a  large  property  holder  and  taxpayer  of  the 
city,  and  must  share  In  the  hardens  which 
will  be  placed  upon  all  its  property  holders 
and  taxpayers  by  issuing  the  bonds  and 
constructing  the  municipal  plant,  ehallenget 
the  Talidity  of  the  amendment,  and  there- 
fore the  authority  of  the  city  to  carry  it 
into  effect.  It  remains  to  consider  the  ob- 
jections upon  which  this  challenge  is  rested. 

Two  objections  named  in  the  cross  hill 
are,  that  article  20  of  the  state  Constitu- 
tion (adopted  as  an  amendment  in  lOOi), 
upon  which  the  charter  amendment  Is  based, 
(a)  is  repugnant  to  article  4,  S  4,  of  the 
Constitution  of  the  United  States,  guaran- 
tying to  the  state  a  republican  form  of 
government,  in  that  it  takea  from  the  state 
legislature  and  vests  directly  in  the  people 
of  the  city  legislative  power  over  all  sub- 
jects of  purely  municipal  concern,  and  (b) 
Is  repugnant  to  g  Z  of  article  2,  g  1  of 
article  S,  and  |  2  of  article  10  of  the  state 
Constitution.  These  objections  are  not  now 
insisted  upon;  the  fint  doubtless  because  It 
is  deonsd  aniBeiently  covered  and  diapeMd 
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of,  »  undoubtadlj  it  I«,  by  our  recent  deel- 
■ion  in  PaciflB  StatM  Teleph.  ft  leleg.  Co. 
T.  Oregon,  828  U.  S.  118,  GO  L.  ed.  377,  32 
Sap.  Ct.  Bep.  224,  and  the  iscond  betsause 
it  appeura  to  be  forMloted  bj  decisions  of 
tfae  supreme  court  of  the  state,  in  People 
4X  ral.  Elder  t.  Soun,  31  Colo.  3flS,  102  Am. 
Bt  Rep.  34,  74  Pm.  1Q7,  nnd  other  cues. 
Both  mKj  therefore  be  psued  without  fur- 

The  next  objection  invoices  the  due-proe- 
esi-of-Uw  clauae  of  the  14th  Amendment 
to  the  Constitution  of  the  United  Ststes, 
•nd  is,  that  the  charter  amendment  sub- 
jects the  water  company  to  the  alternative 
of  accepting  an  inadequate  price  for  its 
plant  or  of  having  its  TSlue  ruinously  im- 
paired bf  tbe  construction  and  operation 
of  a  municipal  plant,  and  that  this 
amounts  to  an  unlawful  deprivation  of 
_  property.  The  objection  is  faulty  in  that  it 
^  fails  to  recogniie  the  real  situation  to  which 
■  the'eharter  amendment  applies.  The  water 
company,  although  the  undoubted  owner  of 
the  physical  property  constituting  its  plant. 
Is  without  a  franchise  to  maintain  and  op- 
erate it  through  the  streets  of  the  city,  the 
prior  franchiae  having  expired;  and  the 
city  not  only  is  under  no  legal  obligation 
to  renew  the  franchise  or  to  purchase  the 
plant,  but  is  free  to  construct  and  operate 
a  plant  of  its  own.  How,  then,  can  it  be 
■aid  that  the  proposal,  expressed  in  tbe 
amendment,  to  purchase  tbe  company's 
plant  at  87,000,000,  and  to  devote  (1,000,000 
more  to  its  betterment  or  else  to  construct 
a  new  one  at  a  cost  of  $8,000,000  involves  an 
unlawful  deprivation  of  property  or  any 
rightT  See  Madera  Waterworlcs  v.  Madera 
(April  28,  191S  [228  U.  S.  4B4.  67  L.  ed.  — , 
33  Sup.  Ct  Bep.  $71]) ;  Detroit  United  B. 
Co.  v.  Detroit  (Hay  26,  1613  [229  U.  S.  39. 
B7  L.  ed.  — ,83  Sup.  Ct.  Bep.  697)).  Wheth- 
er ¥7,000,000  is  an  adequate  price  for  the  com- 
pany's plant,  and  wlietber  its  value  will  be 
minouslj  impaired  by  tlie  construction  of  a 
municipal  plant,  are  beside  the  questi< 
Being  uuder  no  obligation  to  purchase,  the 
city  is  free  to  name  its  own  terms,  and  the 
water  oompany  is  liliewise  free  to  accept 
or  reject  them.  Tbe  latter  is  nnder  no  coi 
pulsion  other  than  such  as  inheres  in  t 
nature  of  its  property  or  arises  from 
proper  regard  for  its  own  interests.  That 
the  tlty,  mindful  of  its  interests,  offered 
97,000,000  for  tbe  water  company's  plant, 
when  it  could  have  proceeded  to  the 
■truction  of  a  new  plant  of  ite  own,  v 
oat  making  any  offer  to  the  company, 
affords  no  ground  for  complaint  by  the  lat- 
twt.  Newburyport  Water  Co.  v.  Newbury- 
port,  103  U.  8.  601,  677,  4B  L.  ed.  796,  799, 
M  Sup.  Ct.  Rep.  663. 
Another  objection  invokes  the  equal  pro- 


tection clanae  of  the  14th  Amendment,  and 
that  the  charter  amendment  single*  oat 
and  deals  with  the  subject  of  a  water  aup- 
and  with  the  plant  ol  the  water  com- 
pany, leaving  all  other  public  utilities  to 
dealt  with  under  general  charter  provl- 
ns,  and  also  cute  off  all  opportunity  to 
obtain  future  franchises  to  occupy  and  nsa  -' 
the  streets'for  the  purpose  of  supplyin^f 
water  to  the  city  and  its  inhabitants,  whiler 
leaving  full  opportunity  to  obtain  suctk 
franchise*  for  other  purposes,  such  as  sup- 
plying light,  heat,  power,  transportation,  or 
teleplume  service.  Hi  ere  is  no  merit  Id 
this  objection.  The  equsl  protection  claus*' 
is  directed  only  against  arbitrary  discrii»- 
ination;  that  is,  such  as  Is  without  any 
reasonable  basis.  Lindsley  v.  National  Car- 
bonic Gas  Co.  220  U.  S.  61,  78,  55  L.  «d. 
309,  377,  31  Sup.  Ct.  Bep.  337,  Ann.  Cas. 
1912  C,  100.  It  doee  not  prevent  a  city 
from  applying  the  scheme  of  municipal 
ownership  and  maintenance  to  one  publio 
utility  without  applying  it  to  nil ;  nor  doea 
it  prevent  a  city,  owning  and  maintaining 
imicipal  water  plant,  from  refusing  ta 
grant  franchises  which  will  bring  privately 
owned  plants  into  competition  with  its  own. 
There  is  notliing  unequal  in  thia  in  the 
sense  of  that  clause.  And  if  it  was  es- 
sential that  there  be  a  reasonable  basis  tor 
dealing  especially  and  directly,  oe  was  done, 
with  the  question  of  purchasing  the  com- 
pany's plant,  the  situation  before  recited 
shows  that  such  a  basis  was  not  wanting. 
Article  20  of  the  state  Constitution,  un- 
der which  the  present  home-rule  charter 
was  adopted,  while  investing  the  people  of 
the  city  IS  *)  with  "exclusive  power  in  the 
making,  altering,  revising,  or  amending  their 
charter,"  makes  a  distiiiction  IJ  6)  iratween 
the  modes  of  amending  it  and  of  revising 
it  i»  extenao  or  making  a  new  one,  the 
difl'erencfl  being  that  an  amendment  may  be 
initiated  by  petition  and  directly  voted  up- 
on and  adopted  by  the  electors,  while  a  re- 
vised or  new  charter  requires  the  interven- 
tion of  a  charter  convention.  Belying  upon 
this,  it  ia  objected  that  fi  264a,  now  under 
consideration,  is  not  an  amendment,  but 
partakes  of  the  nature  of  a  revised  or  new 
charter,  and  is  invalid  because,  as  is  the 
tact,  it  was  not  framed  and  approved  by  a 
charter  convention  before  being  submitted 
to  the  electors.  The  point  cannot  be  sus- 
tained. The  section  is  in  form  and  in  sub- 
stance a  mere  amendment.  It  does  not^ 
alter  the  form  of  the  city  government,  or* 
make*  extensive  changes  in  the  eziating* 
charter,  but  is  confined  to  matters  per- 
taining to  public  utilities,  more  especiaJly 
the  acquisition,  maintenance,  and  opera- 
tion of  a  municipal  water  plant.  In  the 
briefs  some  reference  is  made  to  Spear  ▼. 
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People,  52  Colo.  32E,  122  Pm.  768,  when  the 
supreme  court  of  the  atate  recently  had  be- 
fore it  a  proposed  atsendment  radically  and 
•xtenaively  clianging  the  form  of  the  eit; 
governinent.  The  opinions  rendered  In  the 
ease  discloBe  some  differences  of  opinion  up- 
on the  question  whether  what  was  proposed 
could  be  regarded  as  e.  mere  amendment, 
fant  the  question  was  not  decided  and  noth- 
ing was  said  in  the  opinion*  that  tendi  to 
■ustain  the  objection  now  made  to  %  2S4a. 
Another  objection  arged  against  that  sec- 
tion is,  that  it  is  in  conflict  with  article  20, 
J  4,  of  the  state  Constitution,  in  that,  while 
that  article  provideH  that  the  question  of 
granting  a  desired  franchise  shall  be  sub- 
mitted to  the  electors  upon  the  deposit  with 
the  city  treasurer  of  the  expense  of  the  sub- 
mission, §  264a  prevents  the  granting  of 
any  franchise  for  the  purpose  of  furnishing 
ft  supply  of  trater.  Assuming  that  g  2S4ft 
does  do  this,  it  is  done  as  part  of  the 
plan  of  establishing  and  maintaining  a  mu- 
nicipal water  plant  expressly  anthoriied  by 
article  20,  §  1.  Besides,  the  provision  in 
article  20,  S  4,  which  is  relied  upon,  is  a 
subordinate  part  of  a  limitation  or  restric- 
tion to  the  effect  that  no  franchise  to  oc- 
cupy or  use  the  streets  of  the  city  shall  be 
granted  except  upon  an  approving  vote  of 
the  electors,  and  is  evidently  intended  to  he 
merely  regulatory  of  ths  payment  of  the 
expense  of  taking  the  vote,  and  not  to 
malce  such  payment  the  only  test  of  the 
right  to  have  tlie  vote  taken. 

Finally,  it  U  objected  that  the  submission 
And  adoption  of  g  2S4a  were  In  contra- 
vention of  the  existing  charter,  (a)  because 
the  section  deals  with  several  independent 
and  unrelated  subjects,  (b)  because  it  des- 
■!  ignates  the  first  members  of  the  public 
•  Utilities  commission,  instead  of  *  leaving 
them  to  be  elected  in  accordance  with  the 
general  provision  In  |  178  of  the  charter, 
and  (c)  because  it  prescribes  a  different 
mode  of  acquiring  a  municipal  water  plant 
than  that  provided  in  article  9  of  the  char- 
ter. In  disposing  of  a  preceding  objection, 
we  have  held  that  S  264a  was  merely  an 
amendment  of  the  charter,  and  that  the 
■node  of  its  submission  and  adoption  was  in 
accord  with  the  applicable  restrictions  of 
the  state  Constitution.  No  additional  re- 
strictions were  prescribed  by  the  charter. 
Its  only  provision  upon  the  subject  being 
;§  20),  "any  measure,  charter  amendioent, 
or  proposal  for  a  charter  convention,  ma; 
be  submitted  to  a  vote  of  the  qualified 
electors  in  the  manner  provided  by  the  Con- 
stitution." In  passing  upon  the  preceding 
objection,  therefore,  we  have  passed  upon 
the  first  branch  of  the  one  just  etated;  but 
It  may  ba  added  that  we  think  all  the  pro- 
fisions  of  tlie  amendment  have  sneh  a  n- 


Tation  to  the  principal  subject,  namely,  the 
public  utilities  of  the  city,  as  to  permit 
their  inclusion  in  a  single  amendment.  Of 
the  other  two  branches  of  this  objection  It 
is  enough  to  say  that  the  amendment  aa- 
persedes  pro  tanto  the  original  provisions 
of  the  charter  with  which  it  is  not  In 
accord.  Tlie  purpose  in  adopting  it  was  to 
introduce  something  new, — to  make  a 
change  in  existing  provisions,^ — and  being 
adopted  conformably  to  the  constitutional 
and  charter  requirements,  the  new  or 
changed  provisions  became  at  once  a  part 
of  the  charter,  thereby  supplanting  or  modi- 
fying the  original  provisions  to  the  extent 
of  any  conflict. 

Having  now  considered  all  the  claims  ad- 
vanced in  support  of  the  cross  bill,  and  find* 
ing,  as  we  do,  that  it  has  no  support  tB 
any  of  them,  it  follows  that,  like  the  orig- 
inal bill,  it  cannot  be  maintained.  The  in- 
terlocutory decrees  of  the  Circuit  Court 
of  Appeala  and  the  Circuit  Court  are  ac- 
cordingly reversed,  and  the  ease  is  i«mand- 
ed  with  a  dii«ctioi>  to  dismiss  both  bills  os 
the  merits. 

Reversed. 


UNITED  STATES.    (No.  T84.) 

Bt  MARYS  POWER  COMPANY.  Plff.  la 
Err., 

UNITED  STATES.    (No.  785.) 

CLARENCE  M.  BROWN,  Sole  Receiver  «f 
the  Michigan  lake  Superior  Power  Com* 
pany,  Plff.  in  Err., 

UNITED  STATES.    (No.  786.) 

EmHENT  DOHAIH  (f  67*)— lUPBOVINO  Nav- 

lOATioN— LEoiBi.ATiva  AcnoN--OoHoi>D- 

■ITXNMS. 

1.  Congress  having  determined,  as  it  dW 
by  the  act  of  March  3,  IBOB  (35  Stat,  at  L. 
815,  chap.  284,  U.  8.  Comp.  Stat.  Supp.  p. 
1538),  3  11,  that  the  entire  St.  Marys  river 
betireen  the  American  bank  and  the  inter- 
national line,  as  well  as  all  of  the  upland 
north  of  the  present  ship  canal,  throughout 
Its  entire  length,  was  ^'necessarv  for  the 
purposes  of  navigation  of  said  witers,  and 
the  waters  connected  therewith,"  that  deter- 
mination is  conelusive  in  condemnation  pro- 
ceedings instituted  by  the  United  States 
under  that  act,  and  there  is  no  room  for  a 
JndleUl  review  of  the  Judgment  of  Con- 
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grcM  thkt  tbe  flow  of  the  river  is  not  in 
esceu  of  Wiy  posaible  needed  nRvigHtinn, 
or  for  a  determination  that,  if  in  excess, 
the  riparian  owners,  havine  title  under  the 
local  law  to  the  bed  up  to  the  middle  thread 
of  the  atrean),  had  any  private  rieht  In  such 
ezeesi  which  matt  be  paid  for  if  tho;  have 
been  excluded  from  its  use. 

[BU.  Not*.— For  oUiM-  caaaa,  HaBiiilBent  Do- 
main, CeaL  Dig.  if  1«G-1«T;    Dec.  Dlf.  |  ai.*] 
NiVIQABLK    WaTXEB    <i     1*)    —   RlQHT     OT 

Navigation— PoWBB  of  Cohobesb. 

2.  Congress  did  not  act  arbitraTily  in  de- 
termining by  the  act  of  March  3,  IBDO,  |  II, 
that,  for  the  purposes  of  navigation  of  the 
waters,  and  the  waters  connected  therewith, 
the  entire  flow  of  the  Tapids  and  falls  of 
the  St.  Marya  river  should  he  devoted  ex- 
clusively to  that  end. 

[Ed,  NolB— ror  othf  r  csneii.  we  Navlfiable  Wa- 
Un.  Cent.  Uig.  II  B-l»;    Dec.  Dig.  |  1.*] 
EmsBHT    DOKAIH    (I    84»>— COMPEHBAMOM 

— RivocATTon  or  License. 

3.  CompcnsatioR  for  loss  and  damnge  to 
a  riparian  owner  because  of  the  revocation 
made  by  the  act  of  March  3,  IBOO,  g  11,  of 
permits  Issued  b^  the  Secretary  of  War  to 
place  in  the  rapids  of  St.  Marys  river  tlie 
damB,  dykes,  and  forebays  necessary  to  coo- 
trol  the  current,  and  to  use  ita  power  foi 
eommercial  purpoaea,  was  not  contemplated 
by  tlie  proviaions  of  that  section  for  com- 
pensating the  owners  at  the  property  taken 
under  the  authority  conferred  therein  to 
condemn,  in  the  interests  of  navigation,  all 
landa  and  property  of  everr  kind  and  de- 
scription north  ol  the  St.  Marys  Falls  sbii 
canal,  throughout  its  entir*  lenrth,  and 
lying  between  said  ship  canal  and  tbe  Inter 
national  boundary  line,  since  these  provi 
sions  relate  only  to  compensation  tor  pri 
rate  property  talcen  for  public  use. 

tBa.  Non.— For  other  raaen.  see  Eminent  Do- 
main.  Cant.  Die  U  BT-aO :    Deo.  Dl|.  |  U.'J 

Bviubnt  Douaih  f|  84*)— Private  Peop- 
EBTT  —  Wateb  Poweb  III  Navigable 
Stbeau. 

4.  Riparian  owners  of  the  shore  and  ap. 
purtenant  bed  of  the  Bt.  Marys  river  have 
no  right  of  private  propertv  in  the  water 
power  of  the  stream  for  which  compensa- 
tion must  be  made  by  tbe  United  States 
when  condemning,  in  the  interests  of  naviga- 
tion, under  the  act  of  March  3,  lOOS,  3  11, 
all  lands  and  property  of  every  kind  and 
description  north  of  the  Bt  Marys  Falls 
ship  canal,  throughout  ita  entire  length,  and 
lying  between  such  canal  and  the  interna- 
tional boundary  line. 

[Bid.  Nate.^ror  otiiflr  casM.  •••  Emlsent  Do- 
naln.  Cent.  Dig.  ||  m-WO:   Dec.  Dig.  |  S4.*] 
Emnitrr  Domaik  ft  84*1— Pbitate  Pbop- 

EKTT  —  Wateb    Poweb    iw    Navioable 

Stbeak. 

5.  Any  right  which  a  riparian  owner, 
having  title  to  tlie  bed  of  the  St.  Mary  a 
river  to  the  middle  thread  of  the  stream, 
may  have  to  construct  and  maintain  there- 
in tbe  structures  necessary  for  the  com- 
mercial use  of  the  water  power,  is  not  a 
right  of  private  property  for  which  compn. 
■ation  must  be  made  by  the  United  States 
when  condemning,  in  the  interests  of  navi. 

rtion,   under    t£e   act   of   Mareb   3,   J909, 
II,  all  lands  and  property  of  every  kind 
Bnd   dsaoription   north   of   the   St.   Mary* 


Falls  ship  canal,  tbronghont  its  entiia 
length,  and  lying  between  such  canal  and 
the  international  boundary  line. 

FEd.   Nots.— For  otbar  sasn.  tm  Binlni^nt  Do- 
main, orat  dIb.  h  nr-no :   Daa  DIE.  I  H.*l 
EIminent  Domain  d  24*)— PimLic  Use — 

lupBOviNG  Naviqatio IT— Lease  ot  Wa- 

TiB  Poweb. 

6.  Tlie  takinn;  by  the  United  BUtca,  in 
the  avowed  interests  of  navigation,  con- 
formably to  the  act  of  March  3,  1809.  §  11, 


•far  otLer  a 


IS  see  lam*  topic  ft  1  h' 


ship  canal,  throughout  its  entire  length, 
ana  lying  between  such  canal  and  the  inter- 
national boundary  line,  is  none  the  leas  for 
a  public  use  because  §  12  of  that  act,  whieb 
declares  that  the  conservation  of  the  flow 
of  the  river  is  "primarily  for  the  benefit  ot 
navigation,  and  incidentally  for  the  pnr- 
pose,  of  having  tbe  water  power  developed," 
permits  the  lease  by  the  Secretarv  of  War 
of  anv  excess  of  water  power  whicn  may  re- 
sult from  such  conservation  and  the  works 
which  the  government  may  construct. 

[Ed.  Note.— For  other  ci»e".  aes  Eminent  Do- 
main. Cent.  Dig,  I  TO:    Dec.  DIr.  |  J4.'] 
CoNSTmTIOHAI,  I.AW  II  42*>— Staiuim 

Who  SfAT  Aha  AIT.  Vat-iditt. 

7,  An  owner  of  tbe  bed  and  ahore  of  tb« 
Ht.  Marys  river,  who  has  no  property  right 
in  the  flow  of  the  river  which  has  Iwen  taKcn 
by  the  United  States  conformably  to  the  act 
of  March  3,  1B09,  g  11,  declaring  that  gOT- 
emment  ownerahip  of  all  lands  and  property 
of  every  kind  and  deacription  nortb  of  sC 
Mary  a  Falla  ship  canal,  throughout  ita  en- 
tire length,  and  lyine  between  such  canal 
and  the  international  ooundary  line,  is  nec- 
essary for  the  purposes  of  navigation,  can- 
not complain  because,  under  S  12  of  that 
act,  the  Secretary  of  War  may  lease  any 
excess  of  water  power  which  results  from 
the  conservation  of  the  flow  of  tiie  river  and 
the  works  which  th«  government  may  con- 

[Efl  Note,— For  otlier  CB»e«.  nw  Cnnatltatlanal 
1.BW,  Cent.  DIs.  f|  M-«:    Dee,  Dig.  i  (£.*1 

F.inifEirr   DouAiif  (|   12fl*)  — Dahaok— 

VALtJE. 

8.  The  award  to  riparian  owner*  of  th* 
bed  and  shore  of  the  St.  Marys  river  for  tfaa 
upland  taJcen  by  the  United  States  in  con- 
demnation proceedings  had  conformably  to 
the  act  of  March  S,  1809,  |  II,  for  the  b«na- 
flt  ot  navigation,  should  not  include  tiw 
additional  value  of  the  land  because  of  its 
availability  for  uae  as  faotory  sites  in  con- 
nection with  tbe  development  of  water  pow- 
er by  the  owners,  where  they  have  no  vested 
property  right  in  the  water  power  inherent 
in  the  falla  and  rapids,  and  no  ri^ht  to 
place  In  the  river  the  works  eaaential  to  anj 
practical  uaa  of  tbe  flow. 

(Sa.  Note.— ror  other  caaes,  see  Bmln<nit  Do- 
main, Cent.  Dig.  n  US-UT.    D«.  Dig.  t  1M.*] 

EMiNEifT  DoMAiw  (I  124*)— CoMPEiraATioM 

— TntE  roB  Fixing. 

S.  The  value  of  property  taken  by  emi- 
nent domain  sbould  be  fixed  as  of  the  data 
of  the  proceedings,  and  with  reference  to 
the  loss  tbe  owner  sustains,  considering  the 
property  in  ita  condition  and  situation  at 
the  time  It  is  taken,  and  not  as  enhanced 
by  the  purpose  for  which  it  is  taken. 

[Ed.  Tfate.— For  ot^p^  casen,  sea  EmlneDt  Do- 
main. Cent  Dig.  II  iSlSM:    Dec.  Dig.  I IM-I 

)sc.  *  Am.  Diss,  laai  to  data.  *  Rap'i  ladaiM 


■„C,ooglc 


1012. 


UNITED  STATES  t.  CHANDLEK -DUNBAR  WATEE  POWER  00. 


639 


Eminent    Domain    (|    184*}— Avahabil- 

m  FOB  Pttblio  Pdspobc, 

10.  The  availability  for  lock  and  canal 
purposea  of  the  land  betvMn  the  canals  in 
nae  and  the  bank  of  St.  Marvt  river,  tak«n 
by  th«  United  States  in  condemnatioD  pro- 
ceeding* inetituted  for  the  bene&t  of  navi- 
gation under  the  act  of  March  3,  190B,  j  11, 
u  properly  included  as  an  element  of  value 
In  fixing  the  compensation  to  be  awarded 
to  the  owner. 


Public  Lands  f|  81*)— Hiohwat  on  Pub- 
lic LAEtD--SUXVKT  — ADYEB8E  POSGEB- 
8I0N. 


B)  on  public  land  never  passed  out  of  the 
bited  States,  wbere  the  survey  waa  never 
earried  into  a  patent,  and  the  vllla^ 


■ceepted  sneh  part  of  the  street,  and  bav- 
iuK  oeen  thus  abandoned  the  land  was  prl- 
Talely   occupied   for  a   time,   but  not  long 


enough  to  acquire  title. 

[Bd.  Not«-— Frir  atbar  eacxB.  He  Pnblle  tanda, 
Cent.  Dig.  tl  Gl-Sl :    I>M-  DlS.  i  U.*] 

BiTTNBNT    DoiuiN    <|    184*)  —  Stkatmic 

Taldb. 

12.  The  MHcalled  strat^ic  value  of  an  ia- 
knd  lying  in  tlie  Sb  Marys  river,  growing 
out  of  this  necessity  of  including  it  r-  - 
tailrace  site,  if  not  otherwise,  in  any  ' 
pletely  eSicient  plan  of  water  develop!  . 
by  anT  owner,  private  or  public,  should  not 
M  inoluded  as  an  element  of  value  in  award- 


authority  of  the  act  of  March  3,  1800,  |  11, 
In  tlie  interests  of  navigation. 

[Bd.  Not*.— For  olher  cuis.  em  Emlofnt  Do- 
main, CMit.  DlK.  I  at;    IMe.  DIf.  i  U4.1 

[Nos.  783.  TS4,  T8S,  ud  780.1 

lArguad  and  BubnltUd  April  8,  1913.    D6- 
eided  Hay  £0,  1913. 

JN  ERROR  to  the  DUtrict  Court  of  the 
United  States  for  the  WesUm  Distriet 
•f  Michigan  to  review  an  award  in  con- 
demnation proceeding!  instituted  by  the 
tTn'ted  States  In  the  interest  of  naviga- 
tion. Reversed  and  remanded  for  the  entry 
•f  Judgment  in  accordance  with  the  opinion- 
Assistant  to  the  Attorney  General  Fow- 
ler and  Mr.  Reeves  T.  Strickland  for  the 
United  SUtea. 

S  statement  by  Mr.  Justice  Tjiirlon: 
'These  writs  of  erroT  are  for  the  purpose 
•f  reviewing  a  Judgment  In  a  condemnation 
2  proceeding  instituted  by  the  United  States 
•  wider  tlio  11th  section  of  an  act  of  ■Con- 
gress of  Haieh  3,  190S,  being  chapter  204, 
36  SUt.  at  L.  pp.  816,  820,  U.  6.  Comp. 
Btat.  Supp.  p.  1G8S.  The  section  referrod 
to  is  set  out  in  the  margin.f 


The  notice  of  condemnation  required  l^ 
the  statute  waa  duly  given  by  the  Secretary  |: 
of  War,  and  this* proceeding  was  instituted* 
against  all  the  corporations  and  persons 
supposed  to  have  any  interest  in  the  prop- 
erty sought  to  be  condemned.  A  Jury  was  3 
waived  and  the*evidence  submitted  to  the* 
court,  which,  at  the  request  of  all  the  par- 
ties, made  specific  findings  of  fact  and  law. 

By  an  agreement,  the  property  of  the  In- 
ternational Bridge  Company  required  by 
the  government  was  acquired  by  deed,  and 
later,  in  the  progress  of  the  case,  the  prop- 
erty of  the  Edison-Sault  Electric  Company 
Involved  in  the  proceeding  was  acquired  by 
stipulation.  This  eliminates  from  the  eases 
(tvery  question  except  those  arising  in  r«- 
spect  to  the  compensation  to  be  awarded  to 
the  Chandler -Dunbar  Water  Power  Com- 
pany, the  St  Marys  Power  Company,  and 
Clarence  M.  Brown,  receiver  of  the  Michi- 
gan Lake  Superior  Power  Company.  Tha 
flnal  judgment  of  the  court  was: 

1.  That  the  ownership  in  fee  simple  abso- 
lute by  the  United  BUtea  of  all  lands  and 
property  of  every  kind  and  description 
north  of  the  present  St.  Marys  Falls  ship 
canal,  throughout  its  entire  length,  and 
lying  between  the  said  ship  canal  and  the 
international  line  at  Sault  St.  Marie,  in 
the  stat«  of  Michigan,  wss  necessary  for 
the  purpose*  ol  navigation  of  said  waters 
and  the  waters  connected  therewith,  as  de- 
clared by  the  act  of  March  8,  1009. 

The   compensation   awarded   was   a*   fol- 

a.  To  the  Chandler-Dunbar  Company, 
8662,332.  Of  this  3650,000  was  the  esti- 
mated value  of  the  water  power. 

b.  To  the  St.  Marys  Fall*  Power  Com- 
pany, 321,000. 

c.  To  the  Edison-Sault  Eleetrie  Company, 
8300,000,  which  has,  however,  been  settled 
by  stipulation. 

d.  To  the  Michigan  Lake  Superior  Power 
Company,  nothing. 

From  these  awards  the  government,  the 
Chandler-Dunbar  Company,  the  St.  Marys 
Falls  Power  Company,  and  the  Michigan 
Lake  Superior  Power  Company,  have  sued 
out  writs  of  error.  S 

*  The  errors  assigned  by  the  United  States* 
challenge  the  allowance  of  any  compensa- 
tion whatever  on  account  of  any  water  pow- 
er right  claimed  by  any  of  the  owners  of 
the  condemned  upland,  and  also  the  prin- 
ciples adopted  by  the  district  court  for  the 
valuation  of  the  upland  taken.  The  several 
corporations,  who  have  sued  out  writs  of 
r,  complain  of  the  inadequacy  of  the 
avrard  on  account  of  water  power  claimed 


tSeo.  11.  That  the  ownership  In  fee  simple  j  north  of  the  present  Baint  Marys  Falls  ship 
alMolute  t^  the  United  States  of  all  lands  canal,  throughout  fts  entire  length,  ana 
Md  proper^  of  every  kind  and  description  I  lying  between  said  ship  canal  kod  the  inter- 
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to  btTe  been  taken,  kdiI  aIm  of  tba  tkIiui- 
tioii  placed  upon  the  Mveral  parcel*  of  up- 
land condemned. 

The  erron  assigned  bj  the  United  State* 
denj-  that  any  water  power  in  wbieh  the  de- 
feudaiit*  belov  had  any  private  property 
right  ha*  been  taken,  and  also  deny  the 
elaim  that  riparian  ownere  must  be  com- 
penaated  for  exclusion  from  the  a*e  of  the 
national    boundary    line    at    Sault    Salute 


to  take  proceedinga  immediately  for  the 
quisition.  by  condemnation  or  otherwise,  of 
all  of  laid  land*  and  property  of  every  kind 
and  descriptioD,  in  fee  simple  absolute.  He 
■hall  proceed  in  luch  taking  by  filing  tn 
the  officer  of  the  regieter  of  deeds  of  Chip- 
pewa county,  in  the  state  of  Michigan,  a 
writing,  etatlng  the  purpose  for  which  the 
aame  is  taken  under  the  provisions  of  this 
section,  and  giving  a  full  description  of  all 
the  lands  ana  property  of  every  kind  and 
deoription  thus  to  be  talien.  After  the  fll- 
ing  of  said  writing,  and  ten  day*  after  pub- 
liution  thereof  in  one  or  more  newspapers 
In  the  city  of  Sault  Sainte  Marie,  in  the 
atate  of  Michigan,  the  United  States  shall 
be  entitled  to,  and  shall  take  immediate  pos- 
aeaaion  of,  the  property  deecribed,  and  may 
at  once  proceed  witii  such  pnblie  wortn 
thereon  as  have  been  autboriied  by  Congraa* 
for  the  uses  of  navigation. 

The  circuit  court  of  tbe  United  States  for 
the  western  district  of  Michigan  i*  hereby 

Siven  exclusive  jurisdiction  to  hear  con- 
emnation  proceedings  and  to  determine 
what   compensation    iball   be    awarded    for 

Eroperty  taken  under  authority  of  this  sec- 
Ion,  After  the  taking  of  any  property  by 
tbe  government  of  the  United  States,  as 
herein  provided  for,  the  United  States,  by 
its  proper  officials,  shall  begin  condemna' 
tion  proceedings  In  the  aforesaid  court,  and 
the  practice  shall  be  in  accordance  with  the 
practice  in  the  courts  of  the  state  of  Michi- 
gan for  the  condemnation  ol  lands  by  the 
state  for  public  buildings  of  such  state,  so 
far  as  tbe  same  may  be  followed  witliout 
conflicting  with  the  provisions  hereof.  Po*- 
■esslon  may  be  taken  by  the  United  States 
prior  to  a  determination  by  a  eourt  of  any 
necessity  of  taking,  and  prior  to  any  deter- 
mination of  the  amount  of  compensation. 

Any  money  payable  by  the  government 
ander  the  provisions  of  this  section  shall 
be  payable  out  of  any  money  heretofore  au- 
thorized or  appropriated  for  the  purpose  of 
improving  Saint  Marys  river  at  the  falls, 
Michigan. 

All  that  part  of  "An  Act  Making  Appro- 
riations  for  tlie  Construction,  Repair,  and 
'reservation  of  Certain  Public  Works  on 
Rivera  and  Harbors,  and  for  Other  Pur- 
poses" [34  Stat,  at  L.  1098,  chap.  2506], 
approved  March  second,  nineteen  hundred 
and  seven,  beginning  with  the  words  "and  . 
all  land*  and  water*  north  of  the  present  I 


V, 


water  power  iBberent  In  tho  fall*  and 
rapid*  of  tlw  St.  Marys  river,  whether  tba 
flow  of  the  river  be  larger  Uian  the  need* 
of  navigatitm  or  not.  The  »ward  of  (560,- 
000  OB  aoeonnt  of  the  claim  of  the  Chandler- 
Dunbar  Company  to  the  undeveloped  watar 
power  of  tbe  river  at  the  St.  Marys  rapida 
in  excess  of  the  supposed  requirement*  of 
navigation   constitute*   the   prime   question 

Saint  Mary*  Falls  ahip  canal  Uirongbout 
its  length,  and  ending  with  the  words,  "to 
comply  with  th*  provisions  of  the  river  and 
harbor  act  of  nineteen  hundred  and  two, 
but  such  lands,  if  so  acquired,  shall  be  ob- 
tained without  expense  to  the  United 
States,"  is  hereby  repealed. 

Every  permit,  license,  or  auUiority  ot 
every^  iiaa,  nature,  and  description  hereto- 
fore issued  or  granted  hy  tbe  United  States, 
or  any  ofScial  thereof,  to  the  Chandier-Dun- 
bar  Water  Power  Company,  the  Ediaon- 
Sault  Light  &  Power  Company,  the  Edison- 
Sault  Electric  Company,  or  tbe  Saint  Marys 
Power  Company,  shall  cease  and  determine 
and  beccane  unll  and  void  on  January  first, 
nineteen  hundred  and  eleven,  and  the  Sco- 
retary  of  War  is  beret^  authoriied  and  in- 
structed to  revoke,  cancel,  and  annul  every 
such  permit,  license,  or  authority,  te  teki 
effect  on  January  first,  nineteen  hundred 
and  eleven. 

The  Secretery  of  War  may.  In  hi*  discre- 
tion, permit  the  Chandler-Dun  bar  Water 
Power  Company  and  tbe  Ediaon-Sault  Elec- 
tric Company  to  maintein  their  present 
works  and  utilize  the  water  power  in  said 
river  at  said  rapids,  in  so  far  as  the  sams 
does  not  interfere  with  navigation,  or  r«- 
terd  the  construction  of  government  work* 
in  said  river,  under  such  rule*  or  regula- 
tions B*  have  been  or  hereafter  shi^l  be  im- 
poied  by  the  Secretary  of  War,  until  they 
sball  be  paid  the  compensation  awarded  by 
the  court  for  their  property  condemned  un- 
der the  provisions  of  this  section;  but  said 
permit  shall  not  extend  bevond  January 
flrat,  nineteen  hundred  and  eleven. 

The  President  of  tbe  United  States  is  n^ 
spectfully  requested  to  open  negotiatlbn* 
with  the  government  of  Great  Britein  for 
the  purpose  of  effectually  providing,  by 
sulteble  treaty  with  said  government,  for 
maintaining  ample  water  levels  for  tbe  uses 
of  navigation  in  the  Great  Lakes  and  Ht* 
waters  connected  therewith,  hy  the  con- 
struction of  such  controlling  and  remedial 
works  in  the  connecting  rivers  and  channel* 
of  *uch  lakes  as  may  be  agreed  upon  by 
the  said  governmente  under  the  provision* 
of  said  treaty. 

The  Secretary  of  War  i*  furtber  author- 
ized and  instructed  to  cause  to  be  made  m 
preliminary  examination  and  survey  to  as- 
certain and  determine  a  proper  plan  and 
the  probable  expense  for  conatructins;  in 
tbe  rapids  of  the  Saint  Marys  river  a  filling 
basin  or  forebay,  from  which  the  ship  locica 
shall  be  filled:  Provided,  that  «uch  surrey 
shall  in  no  way  delay  or  interfere  with  i! 
plan*  for  eon*tru~"~ 


■traction  already  under  wv. 
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In  the  cMM,  uid  Ita  importanea  is 
creased  by  the  eontetitiOD  of  that  eompuij 
thkt  the  aoBeMment  of  dommgee  on  that  ae- 
eoDDt  ia  grossly  inadequate  and  ihould  have 
be«i  «3,4S0,0a0. 

Each  of  the  aereral  plaintiffs  In  error 
also  riiaJleoge  the  awards  made  on  account 
of  the  several  porceli  of  upland  taken, — 
government   insisting   that   tba   awards 
ezeesaive,  and  the  owners,  that  tbej  are 
adequate. 

Messrs.  Uo^es  Hooper,  A.  B.  Eldredgv, 
and  John  H.  Qoff  tor  the  Chandler-Dunbar 
Water  Power  Company. 

Mr.  WtlUam  L.  Carponler  for  the  Bt. 
Marys  Power  Company. 

s  . 

•  Mr.  Justice  linrton,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court : 

From  the  foregoing  it  will  be  seen  that 
the  controlling  questions  are,  first,  whether 
the  Chandler-Dunbar  Company  hat  any 
private  property  in  the  water  power  ca- 
pacity of  the  raptds  and  falls  of  the  St. 
Marys  river  which  has  been  "taken,"  and 
for  which  compensation  must  be  made  under 
the  Sth  Amendment  to  the  Constitution; 
and,  second,  if  so,  what  is  the  extent  of  its 
water  power  right  and  how  shall  the  com- 
pensation be  neasuredT 

That  compensation  must  be  made  for  the 
upland  taken  is  not  disputable.  The  meas- 
ure of  compensation  may  in  a  degree  turn 
upon  the  relation  of  that  species  of  prop- 
erfy  to  the  alleged  water  power  rights 
claimed  by  the  Chandler-Dunbar  Company. 
We  therefore  pass  far  the  present  the  errors 
assigned  which  concern  tbe  awards  made  tor 
such   upland. 

The  technical  title  to  the  beds  of  the 
navigable  rivers  of  the  United  States  is 
either  In  the  states  in  which  the  rivers  are 
situated,  or  in  the  owners  of  the  land  bor- 
dering upon  Bach  rivers.  Whether  in  one 
or  the  other  is  a  question  of  local  law. 
Shively  V.  Bowlby,  162  U.  S.  1,  31,  38  L. 
ed.  331,  343,  14  Sup.  a.  Rep.  948;  Phila- 
delphia Co.  V.  Stimson,  £23  U.  S.  eOS,  624, 
832,  86  L.  ed.  670,  578.  681,  32  Sup.  Ct. 
Hep.  340;  Scott  v.  Letting,  227  U.  S.  229, 
57  L.  ed.  — ^,83  Sup.  Ct  Bep.  242.  Upon  tbe 
admission  of  the  state  of  Michigan  into  the 
M  Union  the  bed  of  the  St.  Marys  river  paaaed 
•to  the  state,  and  under  the  law'of  that  state 
the  conveyance  of  a  tract  of  land  upon  a 
navigable  river  carries  the  title  to  tbe  mid- 
dle thread.  Webber  v,  Pere  Marquette 
Boom  Co.  C2  Mich.  628,  30  N.  W.  480; 
Scranton  v.  Wheeler,  178  U.  8.  141,  163,  4« 
L.  ed.  126,  137,  21  Sup.  Ct.  Rep.  48;  United 
Bute*  ▼.   Chandler-Dunbar    Water   Power 


Co.  209  U.  6.  447,  S2  L.  ed.  B81,  28  Sup.  Ct. 
Rep.  G79. 

The  techoioil  title  of  tbe  Chandler-Dun- 
bar Company,  therefore,  includes  the  bed  of 
the  river  opposite  its  upland  on  tbe  bank 
to  the  middle  thread  of  tbe  stream,  being 
the  boundary  line  at  that  point  between 
tbe  United  States  and  tbe  Dominion  of 
Canada.  Over  this  bed  flows  about  two 
thirds  of  tbe  volume  of  water  constituting 
the  falls  and  rapids  of  the  St  Marys  river. 
By  reason  of  that  fact,  and  the  ownership 
of  the  shore,  tbe  company's  claim  Is,  that 
it  is  the  owner  of  the  river  and  of  tlie  in- 
herent power  in  the  falls  and  rapids,  sub- 
ject only  to  the  public  right  of  navigation. 
While  not  denying  that  this  right  of  naviga- 
tion is  the  dominating  right,  yet  the  claim 
ia  that  the  United  States,  in  tbe  exercise 
ol  tbe  power  to  regulate  commerce,  may 
not  exclude  the  rights  of  riparian  owners  to 
construct  in  tbe  river  and  upon  their  own 
submerged  lands  snch  appliances  as  are 
necessary  to  control  and  use  the  current  for 
commercial  purposes,  provided  only  that 
such  structures  do  not  impede  or  hinder 
navigation,  and  that  tbe  flow  of  the  stream 
is  not  so  diminished  as  to  leave  less  than 
every  possible  requirement  of  navigation, 
present  and  future.  This  claim  of  a  pro- 
prietary right  in  tlie  bed  of  the  river  and 
in  the  flow  of  tbe  stream  over  that  bed,  to 
the  extent  that  such  flow  ia  in  excesa  of  the 
wonts  of  navigation,  constitutes  the  ground 
upon  which  tbe  company  asserts  that  a  nee- 
eaaary  effect  of  the  act  of  March  3,  1909, 
and  of  the  judgment  of  condemnation  in  the 
court  below,  la  a  taking  from  it  of  a  prop- 
erty right  or  interest  of  great  value,  for 
which,  under  the  Sth  Amendment,  com- 
penaation  muat  be  made. 

Thia  is  the  view  which  wee  entertaineil 
fay  Circuit  Judge  Dennison  In  the  court  be-g 
low,  and  ia  supported  by  most'careful  find-* 
inga  of  [act  and  law  and  an  elaborate  and 
able  opinion.  The  queation  Is  therefore 
one  which,  from  every  standpoint,  deserve* 
careful  consideration. 

This  title  of  tbe  owner  of  fast  land  npon 
tbe  shore  of  a  navigable  river  to  the  bed  of 
the  river  is,  at  best,  a  qualified  one.  It  is 
a  title  which  Inheres  in  the  ownership  of 
the  shore;  and,  unless  reserved  or  excluded 
by  implication,  passed  with  it  as  a  shadow 
follows  a  substance,  although  capable  of 
distinct  ownership.  It  is  subordinate  to  the 
public  right  of  navigation,  and  however 
helpful  in  protecting  the  owner  against  the 
acta  of  third  parties,  ie  of  no  avail  agalnat 
■\ercise  of  the  great  and  ahsolute  power 
of  Congress  over  the  improvement  of  navi- 
gable rivers.  That  power  of  nse  and  con- 
trol cornea  from  tbe  power  to  regulat* 
eommerea  between  tha  itates  and  with  fo^ 
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clgn  nations.  It  includes  navigation  and 
■ubjecta  everj  navigable  raver  to  the 
trol  of  Congresa.  All  means  having  { 
positive  relation  to  the  end  in  view  which 
ar«  not  forbidden  by  some  other  provibion 
of  the  Conatitutian  are  admisHible.  If,  in 
the  Jadgment  of  Congresi,  the  use  of  the 
bottom  of  the  river  is  proper  for  the  pur- 
pose of  placing  therein  structurea  in  aid  of 
navigation,  it  ii  not  thereby  taking  priTat« 
property  for  a  public  use,  for  the  owner's 
title  waa  in  its  very  nature  subject  to  tliat 
UM  in  the  interest  of  public  navigation.  If 
its  judgment  l>e  that  structures  placed  in  the 
river  and  upon  such  submerged  land  are  an 
obstruction  or  hindrance  to  the  proper  use 
of  the  river  for  purposes  of  navigation,  it 
may  require  their  removal  and  forbid  the 
nae  of  the  bed  of  the  river  by  the  owner  in 
any  way  which,  in  its  judgment,  is  Injurioui 
to  the  dominant  right  of  navigation.  So, 
also,  it  may  permit  the  construction  and 
maintenance  of  tunnels  under  or  bridges 
over  the  river,  and  may  require  the  removal 
of  every  such  structure  placed  there  with 
or  without  its  license,  the  element  of  con- 
g  tract  out  of  the  way,  which  it  shall  require 
•  to  be  "removed  or  altered  as  an  obstruction 
to  navigation.  In  Oilman  v.  Philadelphia, 
3  WalL  713,  724,  18  L,  ed.  96,  B9,  this  court 

"Commerce  includes  navigation.  The 
power  to  regulate  commerca  comprehends 
the  control  for  that  purpose,  and  to  the  ex- 
tent necessary,  of  all  the  navigable  waters 
of  the  United  States  nhich  are  accessible 
from  a  state  other  than  those  in  which  they 
lie.  For  this  purpose  they  are  the  public 
property  of  the  nation,  and  subject  to  all  the 
requisite  legislation  by  Congress.  This 
necessarily  includes  the  power  to  keep  them 
open  and  free  from  any  obstructions  to 
their  navigation,  interposed  by  the  states 
or  otherwise;  to  remove  such  obstructions 
when  they  eiisti  and  to  provide,  by  such 
aanctions  as  ttiey  may  deem  proper,  against 
the  occurrence  of  the  evil  and  for  the  pun- 
ishment of  offenders.  For  these  purposes, 
Congress  possesses  all  the  powers  which 
existed  in  the  states  before  the  adoption  of 
the  national  Constitution,  and  which  have 
always  existed  in  the  Parliament  In  Eng- 
land. 

"It  is  for  Congress  to  determine  when  its 
full  power  shall  be  brought  into  activity, 
end  as  to  the  regulations  and  sanctions 
which  shall  be  provided." 

In  Qibson  v.  United  States,  lOS  U.  5. 
SQO,  41  L.  ed.  see,  IT  Sup.  Ct.  Sep.  678, 
H  is  saidt 

"All  navigable  waters  are  under  the  eon- 
trol  of  the  United  States  for  the  purpose 
of  regulating  and  Improving  navigaUon, 
and  although  tha  title  to  tht  shore  and  nib- 


msrged  soil  Is  in  tha  various  states  and 
individual  owners  under  them,  it  is  always 
subject  to  the  servitude  in  respect  of  navi- 
gation created  in  favor  of  the  Federal  Gov- 
emment  by  the  Constitution." 

Thus,  in  Seranton  v,  Wheeler,  179  U.  S. 
141,  163,  45  L.  ed.  1S6,  13T,  SI  Sup.  Ct  Sep. 
4S,  the  government  constructed  a  long  dyke 
or  pier  upon  such  submerged  lands  in  the 
rivsr  hare  involved,  tor  the  purpose  of  aid- 
ing its  navigation.  This  cut  the  riparian 
owner  off  from  direct  access  to  deep  water,] 
and  he  claimed  that  his  rights  had'been  in-* 
vaded  and  his  property  taken  without  com* 
pensatiott.  This  court  held  that  the  govern- 
ment bad  not  "taken"  any  property  wbieb 
was  not  primarily  subject  to  the  very  on 
to  which  it  had  been  put,  and  therefore 
denied  bis  claim.  Touching  tbs  nature 
and  character  of  a  riparian  owner  in  ths 
submerged  land  in  front  of  his  npland 
bounding  apon  a  public  navigable  river 
such  as  the  St.  Marys,  this  court  said: 

"The  primary  use  of  the  waters  and  the 
lands  under  them  is  for  purposes  of  navi- 
gation, and  the  erection  of  piers  in  them  t* 
improve  navigation  for  the  public  is  en- 
tirety consistent  with  such  use,  and  in- 
fringes no  right  of  the  riparian  owner. 
Whatever  the  nature  of  the  interest  ol  * 
riparian  owner  in  the  submerged  lands  la 
front  of  bis  upland  bordering  on  a  publio 
navigable  river,  his  title  is  not  as  full  and 
complete  as  bis  title  to  fast  land  whleb  has 
no  direct  connection  with  the  navigation 
of  such  water.  It  is  a  qualified  title,  a 
bare  technical  title,  not  at  his  absolute  dis- 
posal, as  is  his  upland,  but  to  be  held  at 
all  time  subordinate  to  such  use  of  tbs 
submerged  lands  and  of  the  waters  flowing 
over  tbem  as  may  be  consistent  with  or 
demanded  by  tbs  public  right  of  naviga- 
tion." 

So  unfettered  Is  this  control  of  Congress 
over  navigable  streams  of  the  eountry  that 
its  judgment  as  to  whether  a  eonatruetiaa 
in  or  over  such  a  river  is  or  Is  not  an  ob- 
stacle and  a  hindrance  to  navigation  is  con- 
clusive. Such  judgment  and  determination 
is  the  exercise  of  legislative  power  in  respect 
of  a  subject  wholly  within  its  control. 

In  Pennsylvania  v.  Wheeling  t  B.  Bridge 
Co.  IB  How.  421,  430,  16  L.  ed.  435,  436, 
this  court,  upon  the  facts  in  evidence,  held 
that  a  bridge  over  the  Ohio  river,  construct- 
ed under  an  act  of  the  state  of  Virginia, 
created  an  obstruction  to  navigation,  and 
wag  a  nuisance  which  should  be  removed. 
Before  the  decree  was  executed.  Congress 
declared  the  bridge  a  lawful  structure,  andS 
not  an  obstruction.  This  court  'thereupon 
refused  to  issue  a  mandate  for  carrying  into 
<tfeot  ita  own  decree,  saying; 

"Althongli  It  still  may  ba  an  obstruetlaa 
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in  fact,  [it]  ia  not  so  In  contemplation  ot  i 
Uw,  We  have  already  said,  and  the  prin- 
cipla  it  nndoubted,  that  the  act  of  the  legis- 
lature of  Virginia  coaferred  fall  authority 
to  erect  and  maintain  tbe  bridge,  aubject 
to  the  exercise  of  the  power  of  Congrese  to 
regulate  the  naTigation  of  ths  river.  That 
body  having,  in  the  eierdae  of  this  power, 
regulated  the  raTigation  consistent  with  ita 
preservation  and  continuation,  the  author- 
ity to  maintain  it  would  seem  to  be  com- 
plete. That  authority  combines  the  con- 
current powers  of  both  govemmeats,  state 
and  Federal,  which,  if  not  sulDcient,  cer- 
tainly none  can  be  found  la  our  system  of 
goremment." 

In  Philsdelphia  Co.  t.  Btimson,  S23  U.  S. 
605,  024,  56  L.  ed.  GTO,  GTB,  32  Sup.  Ct.  Rep. 
340,  and  in  Union  Bridge  Co.  v.  United 
States,  204  U.  6.  364,  SI  L.  ed.  623,  2T  Sup. 
CL  Rep.  367,  many  of  the  esses  are  cited 
Knd  reviewed,  and  we  need  add  nothing 
more  to  the  discussion. 

The  conclusion  to  be  drawn  is,  that  tbe 
question  of  whether  the  proper  regulation 
of  navigation  of  this  river  at  the  place  in 
question  required  that  no  construction  of 
any  kind  should  be  placed  or  continued  Id 
the  river  by  riparian  owners,  and  whether 
the  whole  f  ow  of  the  stream  should  be  eon- 
Mrred  for  the  use  and  safety  of  navigation, 
are  questions  legislative  In  character;  and 
when  Congress  determined,  as  it  did  by  the 
act  of  March  3,  1909,  that  the  whole  river 
between  the  American  bank  and  the  inter- 
national line,  as  well  as  all  of  the  upland 
north  of  the  present  ship  canal,  throughout 
ita  entire  length,  was  "necessary  for  the 
purposes  of  navigation  of  said  waters  and 
the  waters  connected  therewith,"  that  do- 
termination  was  conclusive. 

So  much  of  the  lone  covered  by  this  dec- 
laration as  consisted  of  fast  land  upon  the 
banks  of  the  river,  or  in  islands  which  were 

?  private  propert;r>  is,  of  course,  to  be  paid 
for.  'But  the  flow  of  the  stream  was  in  no 
sense  private  property,  and  there  is  no 
room  for  a  judicial  review  of  the  judgment 
•f  Congress  that  the  flow  of  the  river  is 
Boit  In  excess  of  any  possible  need  of  navi- 
gation, or  for  a  determination  that,  if  in 
excess,  tbe  riparian  owners  had  any  private 
property  right  in  such  excess  which  must 
be  paid  for  if  they  have  been  excluded  from 
the  use  of  the  same. 

That  Congress  did  not  act  arbitrarily  in 
determining  that  "for  the  purposes  of  navi- 
gation of  said  waters  and  the  waters  con- 
nected therewith,"  tbe  whole  flow  of  the 
stream  should  be  devoted  ezclusively  to 
that  end.  Is  most  evident  when  we  consider 
the  character  of  this  stream  and  Ita  rela- 
tltw  to  the  whole  problem  of  lake  lUTigar 
tkn.  The  river  St.  Maryi  ti  the  only  ont- 
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let  for  the  waters  of  Lake  Superior.  The 
stretch  of  water  called  the  fall*  and  rapids 
of  the  river  is  about  S,000  feet  long,  and 
from  bank  to  bank  has  a  width  of  about 
4,000  feet.  About  two-thirds  of  the  volume 
of  tbe  stream  flows  over  the  sahmerged  lands 
of  the  Chandler-Dunbar  Company,  the  rest 
over  like  lands  on  the  Canadian  side  of  the 
boundary.  The  fall  in  the  rapids  is  about 
18  feet.  This  turbulent  water,  aubstantially 
unnavigable  without  the  artificial  aid  of 
canals  around  the  stream,  constitutes  both 
a  tremendous  obstacle  to  navigation  and 
an  equally  great  source  of  water  power, 
if  devoted  to  commercial  purposes.  That 
the  wider  needs  of  navigation  might  not 
be  hindered  by  the  presence  in  the  river 
of  the  eonstruotion  works  necessary  to 
use  it  for  the  development  of  water  power 
for  commercial  uses  under  private  owner- 
ship was  tbe  judgment  and  determina- 
tion of  Congress.  There  was  also  pres- 
ent in  the  mind  of  Congress  the  necessity 
of  controlling  the  outflow  from  Lake  Su- 
perior, which  averages  some  04,000  cubic 
feet  per  second.  That  outflow  has  great 
influence  both  upon  the  water  level  of 
Lake  Superior  and  also  upon  the  level  of 
the  great  system  of  lakes  below,  which  re- 
ceive that  outflow.  A  difference  of  a  foot& 
in  the  level  of  Lake*Superior  may  Influence 
adversely  access  to  the  harhore  on  that  lake. 
The  aame  fall  in  the  water  level  of  the 
lower  lakes  will  perseptibly  affect  access  to 
their  ports.  This  was  a  matter  of  inter- 
national consideration,  for  Canada,  as  welt 
as  the  United  States,  was  interested  )b  the 
control  and  regulation  of  tbe  lake  water 
levels.  And  so  we  flnd  in  the  act  of  IBOt 
a  request  that  the  President  of  the  United 
States  will  open  negotiations  with  the  gov- 
ernment of  Great  Britain,  "for  the  purpose 
of  effectually  providing,  hy  suitable  trea^ 
.  .  .  for  maintaining  ample  water  levels 
for  the  uses  of  navigation  in  the  Oreat 
Lakes  and  the  waters  connected  therewith, 
by  the  construction  of  such  controlling  and 
remedial  works  In  the  connecting  rivers  and 
channels  of  such  lakes  as  may  be  agreed 
upon  hy  tbe  said  governments  under  tbe 
provisions  of  said  treaty." 

The  falls  and  rapids  are  at  the  exit  of  the 
river  from  the  lake.  Millions  of  publia 
mon^  have  already  been  expended  in  the 
construction  of  canals  and  locks,  by  tills 
government  upon  tbe  American  side,  and  by 
the  Canadian  government  upon  its  own  tide 
of  the  rapids,  as  a  means  by  which  water 
craft  may  pass  aronnd  the  falls  and  rapids 
in  the  river.  The  commerce  nslng  these 
facilities  has  increased  by  leaps  and 
bounds.  The  first  eanal  had  hardly 
been  finished  before  it  became  Inadequate. 
A  seeond  upon  the  AmsrieaB  slda  wm  ook- 
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•trnoted  puallel  with  tfaa  tint.  The  two 
together  are  inaufflcient,  though  the  eans.] 
upon  the  Cui&diui  aide  McommodaUa  much 
of  tiie  coioiiieToe.  The  main  purpose  of  the 
Mt  of  1SQ9  «M  to  clear  the  wmy  lot  gener- 
allj  widening  uid  enlmrging  facilitiea  tor  the 
erer  growing  commeru  of  the  Greai  LalieB. 
The  (At,  therefore,  looks  to  the  eanBtruetian 
of  one  or  more  cuisIb  and  loclu,  parallel- 
(ng  thoM  in  ate,  and  direct*  a  aurvej  "to 
uoertain  and  determine  the  proper  plan, 
.  .  .  for  eonttructing  in  the  rapids 
.    .     .    a    filling    basin    or    forebay    from 

?  which  the  ship  locks  may  be  filled." 
■The  upland  belonging  to  the  Chandler- 
Dunbar  Company  eoneiats  of  a  itiip  of  land 
■ome  2,600  feet  long  and  from  60  to  IBO 
feet  wide.  It  borders  upon  the  river  on  one 
aide,  and  on  tbe  government  canal  atrip  on 
the  other.  Under  permits  from  the  Secre- 
tary of  War,  revocable  at  will,  it  placed  in 
the  rapida,  in  connection  wiUi  it«  upland 
facilitiea,  the  nccesaary  dama,  dfkea,  and 
forebay*  for  the  pnrpoee  of  controlling  tbe 
current  and  using  ita  power  for  commercial 
purposes,  and  has  been  for  tome  years  en- 
gaged in  uaing  and  aelling  water  power. 
What  it  did  was  by  the  revocable  permission 
of  the  Secretary  of  War,  and  every  such 
permit  or  license  was  revoked  by  the  act 
of  1909.  (See  act  of  September  19,  1B90, 
S8  Stat,  at  L.  pp.  426,  464,  chap.  SOT,  for- 
bidding the  construction  of  any  dam,  pier, 
or  breakwater  in  any  navigable  river  with- 
out permission  of  the  Secretary  of  War,  or 
tha  ereaUon  of  any  obstruction,  not  affirma- 
tively authoriied  by  law,  "to  tbe  navigable 
Capacity  of  such  rivera."  See  also  the  later 
act  of  March  3,  1899,  30  Stat,  at  L.  pp. 
IJSl,  1156,  chap.  42S,  U.  8.  Comp.  EUt. 
100],  p.  3640,  and  United  States  v.  Rio 
Grande  Dam  k  Irrig.  Co.  174  U.  S.  SgO,  43 
L.  ed.  llSfl,  19  Sup.  Ct.  Bep.  770,  construing 
and  applying  the  act  of  1890.)  That  it  did 
not  thereby  acquire  any  right  to  maintain 
these  conatructiona  in  the  river  longer  than 
the  government  should  continue  tbe  license 
needs  no  argument  They  were  placed  in 
tlie  river  under  a  permit  which  the  company 
knew  was  likely  to  be  revoked  at  any  time. 
There  is  nothing  in  the  facta  which  savors 
of  estoppel  in  law  or  equity.  The  sugges- 
tion by  counsel  that  the  act  of  1900  con- 
templates that  the  owner  should  be  cotn- 
pansated  not  only  for  its  tangible  property, 
movable  or  real,  but  for  ita  loss  and  damage 
by  the  discontinuance  of  the  company's 
license  and  its  exclusion  from  the  riRht  to 
uae  the  water  power  inherent  in  the  falls  and 
rapida,  for  commercial  purposes,  is  with- 
out merit.  The  provisions  of  the  act  in 
respect  of  compensation  apply  only  to  com- 
pensation for  socb  "property  deacrlbed"  as 
shall  ba  held  prtvatt  proper^  taken  f*r 


'public  usee.  Unlesa,  therefore,  the  watei* 
power  right*  asaerted  by  the  Chandl«r-Dnn< 
bar  Company  are  determined  to  be  private 
property,  the  court  below  was  not  author- 
ized to  award  compensation  for  such  rights. 
It  is  a  little  difficult  to  understand  the 
basis  for  the  claim  that  in  appropriating  the 
upland  bordering  upon  this  stretch  of  water, 
the  government  not  only  takes  the  land,  but 
also  the  great  water  power  which  potentiallf 
exists  in  the  river.  The  broad  claim  tbat 
the  water  power  of  the  atream  is  appurte- 
nant to  tbe  bank  owned  by  it,  and  not  de- 
pendent upon  ownership  of  the  soil  over 
which  the  river  flow*,  has  been  advanced. 
But  whether  this  private  right  to  the  use  of 
the  flow  of  the  water  and  flow  of  tbe  stream 
be  baaed  upon  the  qualified  title  which  the 
company  had  to  the  bed  of  the  river  over 
which  it  flowa,  or  tbe  ownership  of  land 
bordering  upon  the  river,  la  of  no  prime  im- 
portance. In  neither  event  can  there  be 
said  to  arise  any  ownership  of  the  river. 
Ownership  of  a  private  stream  wholly  upon 
the  lauds  of  an  individual  is  conceivable; 
but  that  the  running  water  in  a  great  navi- 
gable Stream  is  capable  of  private  owner- 
ship ie  incoocetvable. 

Whatever  substantial  private  proper^ 
rights  eiiat  fn  tbe  Sow  of  the  stream  mart 
come  from  some  right  which  that  company 
haa  to  construct  and  maintain  such  works 
in  the  river,  such  as  dams,  wails,  dykes,  etc, 
essential  to  the  utilization  of  the  power  of 
the  stream  for  commercial  purpoaes.  We 
may  put  out  of  view  altogether  the  elaaa  ot 
cases  which  deal  with  the  ri^t  of  riparian 
owners  upon  non-navigable  stream  to  the 
use  and  enjoyment  ot  the  stream  and  ila 
waters.  The  uae  of  the  fall  of  suoh  a 
atream  for  the  production  of  power  may  be 
a  reasonable  use  consistent  with  tbe  righta 
of  those  above  and  below.  The  necessary 
dam  to  uae  the  power  might  completely  ob- 
struct tbe  stream,  but  if  the  effect  was  not 
injurious  to  the  property  of  those  above,  or? 
to  the  equal  rights  of  tbose'below,  none* 
could  complain,  aince  no  public  interest 
would  be  affected.  We  may  also  lay  out  of 
conaideration  the  cases  cited  which  deal  with 
the  rights  of  riparian  owners  upon  nsvi- 
gable  or  non-navigable  streams  as  between 
each  other.  Nor  need  we  consider  cases 
which  deal  with  the  rights  of  ripa- 
owners  under  state  laws  end  private 
public  charters  conferring  rights. 
That  riparian  owners  upon  public 
igable  rivers  have  in  addition  to  the 
its  common  to  the  public,  certain  rights 
the  use  and  enjoyment  of  the  stream, 
which  are  incident  to  such  ownership  ot  tha 
bank,  must  be  eonceded.  These  additional 
rights  are  not  dependant  upon  title  to  the 
whidh  tb*  riTer  Dowf,  but  are  t» 
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cidsnt  to  ownership  upon  tha  bank.  Among 
thcM  righto  of  um  and  enJoTinent  fi  the 
right,  a*  agaiDst  other  riparian  ovners,  to 
have  the  (tream  come  to  them  lubBtantially 
in  ite  natural  state,  both  In  quantity  and 
quality.  Thej  have  also  thg  right  ol  a 
to  deep  water,  and  when  not  forbidden  by 
public  law  may  coDstruct  for  thii  purpose, 
wharrea,  docka,  and  piera  in  the  ihallow 
water  of  the  shore.  But  eveiy  (uch  itruc- 
ture  in  the  water  of  a  navigable  river  ii 
BUbordinate  to  the  right  of  navigation,  and 
subject  to  the  obligation  to  iulTer  the  c 
sequences  of  the  improvement  of  navigati 
and  miut  be  removed  if  Congress,  in 
assertion  of  its  power  over  navigation,  shall 
determine  that  their  continuance  is  detri- 
mental to  the  public  interest  in  the  navi 
gatioD  of  the.  river.  Gibson  v.  United 
States,  leo  U.  S.  260,  41  L.  ed.  990,  17  Sup. 
Ct  Rep.  578;  Northern  Transp.  Co.  t,  Chica- 

E,  98  U.  8.  635,  25  L.  «d.  336.  It  is  for 
ngress  to  decide  what  is  and  what  is  not 
an  obstruction  to  navigation.  Pensylvania 
T.  Wheeling  t  B.  Bridge  Co.  IS  How.  421, 
IS  L.  ed.  435;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  61  L.  ed.  S23,  27  Sup. 
Ct  Sep.  367;  Philadelphia  Co.  v.  Stimson, 
823  U.  a  805,  56  L.  ed.  570,  82  Sup.  Ct.  Rep. 
340. 

To  utiliM  the  rapida  and  fall  of  the  river 
wfaicb  flows  by  the  upland  of  the  Chandler- 
Dunbar  Company,  it  has  been  and  will  be 
necessary  to  construct  and  maintaih  in  the 
?■  river  the  structures  necessary  to  control  and 
•  direct*the  flow  so  that  it  may  be  used  for 
commercial  purposes.  The  34th  flndlng  of 
fact  includes  this: 

"For  about  twenty  years  the  Chandler- 
-Dnnbar  Company,  or  ito  predecessors,  or 
someone  claiming  under  it,  has  been  devolop- 
Ing  power  at  this  part  of  the  rapids.  This 
waa  accomplished  by  a  short  transverse  dam 
near  the  lower  boundary  of  its  land,  extend- 
ing out  a  short  distance  into  the  stream. 
and  then  extending  up  along  the  bed 
of  the  stream  (substantially)  parallel 
to  the  bank  up  to  the  head  of  the 
rapids.  This  dam  or  wall  toward  its  upper 
end  diverged  out  into  the  stream,  the  better 
to  divert  water  into  the  headrace  and  into 
the  forebay  formed  by  its  lower  part. 
Earlier  structures  of  this  character  were  re- 
placed about  1901  by  those  more  extensive 
ones  which  existed  when  tliis  condemnation 
was  made,  Wliile  considerable  in  extent 
and  cost,  they  are  inconsiderable  as  com- 
pared with  the  structures  now  proposed  to 
\ltiltze  the  wliole  power,  and  they  were. 
G0)n  para  lively  speaking,  along  the  bank 
rather  than  aeros;  the  stream." 
,,The  71st  finding  of  tact  waa  In  these 
irords: 
"All   the   development   works   ever   con- 


structed upon  the  Chandler-Dunbar  ni^ 
merged  lands  by  anyone  have  been  con* 
structed  after  obtaining  from  the  Beeretai; 
of  War  a  permit  therefor,  and  each  nidi 
permit  has  been  exprcsily  revocable  by  right 
ot  revocation  reserved  on  Ito  face,  to  be  <x- 
ercised  with  or  without  oause.  Each  sush 
permit  was  revoked  before  the  commenet- 
ment  of  this  proceeding." 

Upon  what  principle  can  It  be  said  tba^ 
in  requiring  the  removal  of  the  develop- 
ment works  which  wSre  in  the  river  upon 
sufferance,  Congress  has  taken  private  prop- 
erty for  public  use  without  compensation! 
In  deciding  that  a  necessity  existed  tor  ab- 
solute control  of  the  river  at  tbe  rapids. 
Congress  has,  of  course,  excluded,  until  It 
changes  the  law,  every  such  construction  a* 
a  hindrance  to  Its  plans  and  parposea  forg 
tbe  betterment  of  *  navigation.  The  quail-* 
fled  title  to  the  bed  of  the  river  afFords  no 
ground  for  any  claim  of  a  right  to  construct 
and  maintain  therein  any  structure  which 
Congress  has,  by  tbe  act  of  1B09,  decided  In 
effect  to  b«  an  obstruction  to  navigmtion, 
and  a  hindrance  to  Its  plans  for  improTo- 
ment.  That  title  is  absolutely  subordinate 
to  the  right  of  navigation,  and  no  right'  of 
private  property  would  have  been  inTBded  B 
such  submerged  lands  were  occupied  bj 
structures  In  aid  of  navigation,  or  kept  free 
from  such  obstructions  in  the  interest  of 
navigation.  Scranton  T.  Wheeler,  179  U. 
8.  141,  163,  45  L.  ed.  126,  137,  21  Sup.  Ct. 
Rep.  43;  Hawkins  Point  Light-House  Case, 
30  Fed.  83.  We  need  not  consider  irbetb«t' 
the  entire  flow  of  the  river  Is  neeessary  for 
the  purposes  of  navigation,  or  whether  there 
is  a  surplus  which  is  to  be  paid  for.  If  Ui« 
Chandler-Dunbar  Company  is  to  be  ex* 
eluded  from  the  commercial  use  of  that  sur- 
plus. The  answer  Is  found  in  tbe  fact  that 
Congress  has  determined  that  the  at  ream 
from  the  upland,  taken  to  the  International 
boundary,  is  necessary  for  the  purposes  of 

.vigation.  That  determination  operates 
exclude  from  the  riter  forever  the  struo- 
tures  necessary  for  tbe  commercial  use  ot  the 
water  power.  That  ft  does  not  deprive  As 
Chandler-Dunbar  Company  of  private  prop-  - 
erty  rights  follows  from  the  couai derations 
before  stoted. 

It  is  said  that  the  12th  section  of  the  aot 
of  190B  authorizes  the  Secretary  of  War  to 
lease  upon  terms  agreed  upon,  any  excess 
of  water  power  which  results  from  the  con- 
seri'ntion  of  tbe  flow  ot  the  river,  and  the 
works  which  the  govemment  may  construct. 
This,  it  is  said,  is  a  taking  of  private  prop- 
erty for  coitimercial  uses,  and  not  for  tbe 
improvement  of  navif;atton.  But.  aside 
from  the  exclusive  public  purpose  declared 
by  tbe  Ilth  section  of  the  act,  the  12th 
section  declares   that  tbs   eonservatim  tl 
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the  Bow  of  th«  rivtr  U  "primarilj  foi  the 
purpoaea  of  DavigAtion,  ttnd  Incidentallj  for 
jothe  purpose  of  baring  the  nater  poner  de- 
■  Teloped,  either  for  the  direct'  um  of  the 
UniUd  States,  or  ttj  leue  .  .  .  through 
the  Secretary  of  War."  If  the  primary  pur- 
pose ii  legitimate,  we  can  see  no  sound  ob- 
jection to  leasing  any  excess  of  power  orei 
tho  needs  of  the  government.  The  practice 
U  not  unusual  In  respect  to  similar  public 
works  constructed  by  state  govern  meets. 
In  Kaukauna  Water  Power  Co.  ».  Green 
Bay  &  M.  Canal  Co.  142  U.  S.  254,  273,  35 
L.  ed.  1004,  1010,  12  Sup.  Ct.  Rep.  ITS,  re- 
specting a  Wisconsin  act  to  which  this  ob- 
jection was  made^  the  court  said: 

"But  if,  in  the  erection  of  a  public  dam 
for  a  recognized  public  purpose,  tbere  is 
necessarify  produced  a  surplus  of  water, 
which  may  properly  be  used  for  manufac- 
turing purposes,  there  is  no  sound  reason 
why  the  state  may  not  retain  to  itself  the 
power  of  controlling  or  disposing  of  such 
»at«r  as  an  incident  of  its  right  to  make 
soeb  improvement.  Indeed,  It  might  be- 
come very  necessary  to  retain  the  disposi- 
tion of  it  in  its  own  hands.  In  order  to  pre- 
serve at  all  times  a  sufficient  supply  for  the 
purposes  of  navigation.  If  the  riparian 
owners  were  allowed  to  tap  the  pcmd  at  dif- 
ferent places,  and  draw  off  the  water  for 
their  own  use,  serious  consequences  might 
arise,  not  only  in  connection  with  tbe  publi 
demand  tor  the  purposes  of  navigation,  bu 
between  the  riparian  owners  themselves  as 
to  the  proper  proportion  each  was  entitled 
to  dtaw, — controversies  which  could  only  be 
•voided  by  the  state  reserviag  to  itself  the 
Immediate  supervision  ol  the  entire  supply. 
As  there  is  no  need  of  the  surplus  running 
to  waste,  there  waa  nothing  objectionable 
ia  permitting  the  state  to  let  out  the 
it  to  private  parties,  and  thus  reimburse 
itaell  for  the  espensea  of  the  improvement." 
It  is  at  best  not  clear  how  the  Chandler- 
Dunbar  Company  can  be  heard  to  objet^  to 
the  selling  of  any  excess  of  water  power 
which  may  result  from  the  construction  of 
such  controlling  or  remedial  works  sj  shall 
«  be  found  advisable  for  tbe  improvement  of 
•  navigation,  inasmuch  aa'it  had  no  property 
right  in  the  river  which  has  been  "taken." 
It  has  therefore  no  Interest  whether  the  gov- 
ernment permit  tbe  excess  of  power  to  go 
to  waste  or  be  made  the  means  of  pro- 
ducing some  return  upon  the  great  expendl- 

The  conclusion,  therefore,  is  that  tbe 
conrt  below  erred  in  awarding  $650,000,  or 
any  other  sum,  for  the  value  of  what  is 
called  "raw  water,"  that  is,  the  present 
money  value  of  the  rapids  and  falls  to  the 
Obandler- Dunbar  Company  as  riparian  own- 


ers of  tbe  shore  and  appurtenant  submerged 
land. 

Coming  now  to  the  award  for  the  upland 
taken: 

The  court  t>e]ow  awarded  to  the  Cfaandler- 
Dunbar  Company  on  this  account — 

a.  For  the  nsrrow  strip  of  upland  border- 
ing on  the  river,  having  an  area  of  some- 
thing more  than  S  acres,  excluding  the  small 
parcels  described  in  the  pleadings  and  Judg- 
ment as  claims  05  and  90,  CSS.OOO,  less  T 
per  cent  of  that  sum  on  account  of  Portage 
street,  which  the  court  later  found  belonged 
to  tbe  United  States,  and  not  to  tbat  com- 
pany, cao,46o. 

b.  For  the  small  parcels  covered  by  claims 
05  and  90,  $25,000. 

c.  For  a  half  Interest  in  lot  on  bridge 
property,  $338. 

These  awards  include  certain  sums  for 
special  values:  The  value  of  the  upland 
strip  fixed  at  $00,460  was  arrived  at  in  this 

a.  For  its  value,  including  railroad  side 
tracks,  buildings,  and  cable  terminal,  in- 
cluding also  its  use,  "wholly  disconnected 
with  power  development  or  public  improve- 
ment, tbat  is  to  say,  for  all  general  pur- 
poses, like  residences,  or  hotels,  factory 
sites,  disconnected  ^rith    water  power,  ete., 

sacooo." 

b.  For  use  as  factory  site  in  connection 
with  ths  development  of  0,500  horse  power, 
either  aa  a  single  site  or  for  several  fac- 
tories to  use  the  surplus  of  0,500   borssg 

•power  not  now  used  in  tbe  a,tj,  an  sddi-*^ 
tional  value  ot  $20,000. 

c.  For  use  for  canal  and  lock  purposes, 
an  additional  value  of  $26,000. 

The  small  parcels  constituting  claims  96 
and  00  were  valued  at  $26,000. 

These  two  parcels  seem  to  have  been  con- 
nected by  B  costly  fill.  They  fronted  upon 
deep  water  above  tbe  head  of  tbe  rapids. 
The;  bad  therefore  a  special  value  for 
wharfs,  docks,  etc.,  and  bad  been  so  used. 
The  gross  sum  awarded  included  the  fol* 
lowing  elements: 

a.  For  general  wharfage,  dock,  and  ware- 
liouse  purposes,  disconnected  with  develop- 
ment ot  power  in  the  rapids,  $10,000. 

b.  For  its  special  value  for  canal  and  lock 
purposes  an  additional  sum  of  $10,000. 

In  connection  with  tbe  canal  along  the 
ds,  if  used  as  a  part  of  the  development 
,500  (fl.SOO)  horse  power,  an  additional 
value  of  $6,000. 

The  United   States  excepted  to  the  addi- 

tiMial  value  allowed  In  consequence  of  the 

'Bilability  of  these   parcels  in   connection 

ith  the  water  power  supposed   to   be  the 

property  of  tbe  Chandler- Dunbar  Company, 

and  supposed  to  have  been  taken  by  tbe  goT> 

in  tbis  ease.    It  also  excepted  to  M 
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much  of  tha  kva^a  u  eonatituted  an  i/i- 
ditiDDftl  value  )>j  tmioo  ot  BTkiUbilitf  for 
k>clc  and  canal  purpoHsa. 

Iheaa  «xc«ptioiiB,  so  far  as  they  complain 
of  the  additional  falue  to  be  attached  to 
theae  pareela  for  nae  aa  factory  aites  in  con- 
nection  vith  the  derelopment  of  hom  power 
bf  the  Chaodler-Dunbar  Compuiy,  miut  be 
■uatained.  These  "additional"  values  were 
baaed  upon  the  erroneoui  hypothesis  that 
that  company  had  a  private  property  in- 
terest in  the  water  power  of  the  river,  not 
possibly  needed  now  or  in  the  future  for 
»  purposes  of  navigation,  and  that  that  ex- 
•  OESS  or  surplus  water  was  eapable,*by  some 
extension  of  their  works  already  in  thi 
river,  of  producing  fi,S0O  horae  power. 

Having  decided  that  the  Chandler- Dunbar 
Company,  as  riparian  owners,  had  no  such 
vested  property  right  in  the  water  poner 
inhsrent  in  the  falls  and  rapida  of  the  river, 
and  no  right  to  place  in  the  river  the  works 
essential  to  any  piaetieal  use  of  the  flow 
of  the  river,  the  government  cannot  be  just- 
ly required  to  pay  for  an  dement  of  value 
which  did  not  inhere  in  these  parcels  as 
upland.  The  government  had  dominion  over 
the  water  power  of  the  rapids  and  falls, 
and  cannot  be  required  to  pay  any  hypo- 
thetical additional  value  to  a  riparian  own- 
er who  had  no  right  to  appropriate  tbe 
current  to  his  own  commercial  use.  These 
additional  values  represent,  therefore,  no 
actual  lots,  and  there  would  Iw  no  justice 
in  paying  for  a  loss  suffered  by  no  one  in 
fact.  "The  requirement  of  the  fith  Amend- 
ment is  satisfied  when  ths  owner  is  paid 
for  what  is  taken  from  him.  The  question 
t*  vriiat  has  ths  owner  lost,  and  sot  what 
baa  ths  taker  gained."  Boston  Chamber  of 
Commeroe  v.  Boston,  817  U.  S.  IS0,  104, 
19S,  04  L.  sd.  726,  721,  SO  Sup.  Ct  Bep. 
4B». 

Neither  can  consideration  be  given  to 
probable  advancement  In  tbe  value  of  such 
riparian  property  1^  reason  ot  tbs  works 
to  ba  eonstnieted  in  tbs  river  by  the  gov- 
ernment, or  the  use  to  which  the  flow  of 
tbe  stream  might  be  directed  by  the  gov- 
ernment. Tbe  value  should  be  fixed  aa  of 
tbe  date  of  tbe  proeeedings,  and  with  refer- 
ence to  the  loss  the  owner  auataina,  consid- 
ering the  property  in  Ita  condition  and 
situation  at  the  time  it  Is  taken,  and  not 
•s  enhanced  by  the  purpose  tor  which  it 
was  taken.  Kerr  v.  South  Park  Comrs.  117 
U.  S.  379,  8S7,  20  L.  ed.  924,  027,  S  Sup. 
Ct.  Bep.  801;  Shoemaker  v.  United  States, 
147  U.  S.  282,  304,  306.  37  L.  ed.  170,  1S6, 
1B7,  18  Sup.  Ct.  Bep.  301. 

The  exception  taken  to  tbe  inclusion  as 
an  element  ot  value  (rf  tbe  availability  of 
ibeae  parcels  ot  land  tor  lock  and  canal 
pniposea  most  be  ovarmled.    Thai  tills  land 


had  a  prospective  value  tor  the  purpose  ott 
ooustructing'a  canal  and  lock  parallel  with  * 
those  in  use  had  pasaed  beyond  the  regioB 
of  the  purely  conjectural  or  speculative. 
That  one  or  more  additional  parallel  canals 
and  locks  would  be  needed  to  meet  the  in- 
creasing demanda  of  laJce  tratGc  was  an  im- 
mediate probability.  This  land  waa  the 
only  land  available  (or  the  purpose.  It 
included  all  the  land  between  the  canals  in 
use  and  the  bank  of  the  river.  Although  it 
ia  not  proper  to  estimate  land  condemned 
for  public  purposes  1^  the  public  necessities 
or  its  worth  to  the  public  for  such  purpose, 
it  ia  proper  to  consider  the  fact  that  tbe 
property  ia  so  situated  that  it  will  probably 
be  desired  and  available  for  such  a  purpose. 
Lewie,  Em.  Dom.  S  707;  Miaaiaaippi  t  R. 
Biver  Boom  Co,  v.  Patterson,  08  U.  S.  403, 
408,  25  L.  ed.  200,  208 ;  Shoemaker  v.  United 
State^  147  U.  S.  282,  37  L.  ed.  170,  IB 
Sup.  Ct  Hep.  301;  Young  v.  Harrison,  IT 
Ga.  30;  Alloway  v.  NashviUe,  88  Teun.  610, 
8  L.B.A.  123,  13  S.  W.  123;  Sargent  v.  Mer- 
rimac,  1S6  Mass.  171,  II  L.B.A.IN.S.)  000, 
124  Am.  St.  Bep.  S28,  SI  N.  E.  970.  Mis- 
sissippi A  R,  River  Boom  Co.  v.  Patterson 
was  this:  A  boom  company  sought  to  c<mi- 
demn  three  small  islands  in  the  Missisaippt 
river,  so  situated  with  reference  to  each 
other  and  the  river  bank  as  to  be  perculiar- 
ly  adapted  to  form  a  boom  a  mile  in  length. 
Tbs  question  In  the  case  was  whether  their 
adaptability  for  that  purpose  gave  the 
property  a  special  value  which  might  be 
considered.  This  court  held  that  the  adapt- 
ability ot  the  land  tor  tbe  purposes  of  a 
boom  was  an  element  which  should  be  con- 
sidered in  estimating  the  value  of  tbe  Isnda 
condemned.  The  court  aaid,  touching  the 
rule  for  estimating  damagea  in  auch  cases: 
"So  many  and  varied  are  tbe  circum- 
atancea  to  be  taken  into  account  in  deter- 
mining the  value  of  property  condemned  for 
public  purposes,  that  it  ia  perhaps  impoasl- 
ble  to  formulate  a  rule  to  govern  its  ap- 
praisement in  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully 
guarded  rule;  but,  as  a  general  thing,  we 
should  aay  that  the  compensation  to  the 
owner  is  to  be  estimated  by  reference  to 
the  uses  for  which  tbe  property  is  suitable, 
having  r^ard  to  the  existing  business  org 
wants  of  the  community,* or  auch  aa  may' 
be  reasonably   expected   In  the   Immediate 

In  Shoemaker  v.  United  States,  supra, 
lands  were  condemned  for  park  purposes. 
Tn  the  court  below  the  commissioners  were 
instructed  to  estimate  each  piece  of  land 
at  Its  market  value,  and  that,  "the  market 
value  of  tbe  land  includes  its  value  (or  any 
use  to  which  it  msy  be  put,  and  all  the 
to  whkh  it  if  adapted,  and  sot  Barelr 
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the  condition  in  wliieh  <t  is  at  the  present 
time,  and  the  use  to  vhich  It  is  now  applied 
b;  Ue  owner;  .  .  .  that  if,  b;  reason 
of  its  Icration,  its  but  round  ings.  Its  nfttural 
advantages,  its  artEllcial  impTOvement,  or 
its  intrinsic  character,  it  is  peculiarly 
adapted  to  some  particular  nse, — e.  g.,  to 
tfae  nse  of  a  public  park, — all  the  circum- 
stances which  make  up  this  adsptabilitj 
may  be  shown,  and  the  faot  of  such  adapta- 
tion ma;  be  taken  Into  consideration  in 
estimating  the  compensation."  The  court 
approved   this   instruction. 

The  Chandler- Dunbar  Company  has  also 
■■signed  as  error  the  denial  of  any  sward 
«n  account  of  a  portion  of  Portage  street  to 
which  it  claimed  title.  The  title  to  that 
parcel  has  never  passed  out  of  the  United 
States.  It  was  part  of  a  street  laid  off  by 
a  survey  made  of  the  village  of  Sault  Saints 
Uarie,  a  town  which  had  grown  np  on  pub- 
lie  land  of  tfae  United  States.  But  that 
survey  was  never  carried  into  a  patent  and 
tbt  village  never  accepted  this  part  of  the 
street.  Thus  abandoned,  it  was  occupied 
for  a  time  by  the  Chandler-Dunbar  Com- 
pany, but  not  long  enough  to  acquire  title, 
liie  court  did  not  err  in  holding  that  the 
company  had  acquired  no  title,  and  that 
tttfa  was  already  in  the  United  States. 

n>e  award  to  the  St.  Marys  Power  Com- 
pany, as  owner  of  island  No.  5,  is  excepted 
t«.  The  value  of  that  island  was  flsed  at 
921,000.  That  amount  was  reached,  as 
shown  by  the  TOth  finding  of  fact,  in  this 
»  Manner : 

^a.  "As  a  base  value,  for  general  pur- 
poses, as  for  a  cottage  or  fishing 

Station    11,000 

b.  As  a  strategic  value,  growing  out 
of  the  extent  to  which  it  may  con- 
trol  or   block   the   most   available 
'   development  by  up-stream  owners  16,000 
«.  As  an  additional  value,  by  reason 
of  its  special  suitability  for  lock 

or  canal  purposes" B,000 

This  island  No.  6,  otherwise  known  as 
Ostiawano  island,  is  on  the  American  edge 
of  the  rapids  and  below  the  Chandler- Dun- 
bar property,  and  opposite  that  part  of  the 
shore  belonging  to  the  United  States.  It 
has  an  area  of  about  one  third  of  an  acre. 
The  court  found  that  it  had  no  appreciable 
water  power  which  was  in  any  sense  ap- 
purtenant, and  so  no  allowance  was  made 
on  that  account  Because  oone  was  made, 
the  St.  Marys  Power  Company  sued  out  a 
writ  of  error.  The  reasons  which  have  in- 
duced us  to  deny  such  an  allowance  <n  re- 
spect of  upland  upon  the  bank  of  the  river, 
require  the  assignment  referred  to  to  be 
held  bad.  The  court  below  held,  however, 
that  the  island  had  value  in  other  way*, 
balng  tboae  mentioaed -above.    !■  respwt  to 


the  allowance  of  916,000   as  Its  "strategie 
valn^"  tbe  court  below  in  its  opinion  said: 

"Owing  to  its  location,  this  property  liad, 
and  always  has  had,  a  strategic  value  with 
reference  to  any  general  sohema  of  water 
development  in  the  river,  and  beeansa  it 
must  be  included  as  a  tail  raoe  site,  if  not 
otherwise,  in  any  completely  eiGcient  plaa 
of  development  by  any  owner,  private  ot 
public.  This  value  is  denied,  because  it  la, 
as  government  counsel  say,  of  the  'hold  up' 
character.  It  should  not  be  permitted  ta 
assume  tbe  Utter  charaeter,  nor  should  tha 
fair  strategic  value  be  denied  because  there 
might  be  an  attempt  at  eTaggeration  or 
abuse.  I  flx  this  so-called  strategic  value  ate 
tIO,000*( afterwards  raised  to  M5,000),  and? 
it  should  be  awarded  under  the  circum- 
stances of  this  ease  to  whomsoever  the  own- 
er may  be." 

This  allowance  has  no  solid  basis  upoa 
which  it  may  stand.  That  the  property 
may  have  to  the  public  a  greater  value  tha« 
its  fair  market  value  affords  no  Just  criteri- 
on for  estimating  what  the  owner  should  rtk- 
ceive.  It  Is  not  proper  to  attribute  to  it 
any  part  of  the  value  which  might  result 
from  a  consideration  of  its  value  as  a  neces- 
sary part  of  a  comprehensive  system  of  river 
improvement  which  should  include  tbe  river 
and  the  upland  upon  the  shore  adjaunli 
The  ownership  is  not  the  same.  Tbe  prin- 
ciple applied  in  Boston  Chamber  of  Oua> 
merce  v.  Boston,  «17  U.  8.  18B,  H  L.  ad. 
72G,  SO  Sup.  Ct.  Rep.  4S9,  is  applicable.  In 
that  case  it  appeared  that  one  person  owned 
the  land  condemned,  subject  to  servitudea 
to  others.  It  was  sought  to  have  damagaa 
assessed  upon  a  bill  in  which  all  of  the 
interests  joined  for  the  pnrpose  of  having 
a  lump  sum  awarded,  to  be  divided  aa  tbM 
parties  might  or  bad  agreed.  If  this  conM 
be  done,  it  was  agreed  that  the  estate,  ton- 
sidered  as  the  sole  iinenrombered  estate  of 
a  single  person,  was  worth  many  times  mora 
than  it  the  damage  should  be  assessed  ao> 
cording  to  the  condition  of  the  title  at  tha 
time.  This  court  held  that  the  reqoit*- 
mcnt  of  compensation  when  land  is  taken 
for  a  public  purpose  "dees  not  require  m 
disregard  of  the  mode  of  ownership.  It  doaa 
not  require  a  parcel  of  land  to  be  valued 
as  an  unencumbered  whole." 

Tbe  "strategic  value"  for  which  $1fi,000 
has  been  allowed  Is  altt^ether  speculativa. 
It  is  based  not  upon  the  actual  market  valtM 
for  all  reasonable'  uees  and  demands,  but 
the  possible  worth  of  the  property  to  Um 

A  "strategic  v&lue"  might  be  realized  bj 
a  price  fixed  b^  tlie  necessities  of  one  par- 
son  buying  from   another,   free   to   eell   at  A 
refuse,  -as  tbe  price  suited.    But  in  a*  eon> 
deamattaapncaedbi^.tlw  v«Im  of  tbe  prop* 
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•r^  to  the  goTFrnment  for  Its  partiauUr 
DM  U  not  a  criterion.  Tbe  owner  must  b* 
competiBated  for  what  ii  taken  from  him; 
but  thkt  ia  done  when  be  is  paid  ita  Uir 
Burket  value  for  all  aTaiUble  uses  and  pur- 
poaea.  Lewie,  Em.  Dam.  Sd  ed.  i  706; 
Houlton  T.  Newbnrjport  Water  Co.  137 
Haas.  183,  167;  United  States  t.  Seufert 
Bros.  Co.  78  Fed.  520;  Allonay  t.  Naib- 
Tille,  88  Tenn.  610,  614,  8  L.R.A.  123,  IS 
8.  W.  123;  United  SUtea  v.  Honolulu 
PlanUtion  Co.  56  C.  a  A.  27S,  122  Fed. 
681. 

Tbe  exception  must  be  sustained. 

One  otiier  assignment  bj  tbe  St.  Marys 
Power  Company  needs  to  be  specially  no- 
ticed. Tlie  title  to  Oabawano  Island  is  in 
litigation  between  the  United  States  and  the 
St.  Marya  Power  Company.  For  this  reason 
the  award  to  that  company  was  ordered  to 
remain  in  the  registry  of  the  court  until 
tbat  litigation  was  ended.  The  St.  Marys 
Power  Company  contends  that  wlieo  tbe 
United  States  sought  the  condemnation  of 
the  property  in  this  proceeding  It  thereby 
eonceded  tbe  title  to  be  in  it.  But  the 
pleadings  show  that  no  such  concession  was 
made.  The  state  of  the  title  and  of  the 
pending  litigation  wss  set  up,  and  we  think 
all  rigbta  were  thereby  reserved. 

The  asaignmeats  of  error  by  tbe  Miehigan 
Lake  Superior  Power  Company  must  be 
orerruled.  No  property,  real  or  hypo- 
thetical, has  been  taken  from  it. 

Other  assignments  of  error  by  one  or  an- 
ttUier  of  the  eeTcral  plaintiffs  in  error  need 
not  be  specially  noticed.  They  are  all  orer- 
ruled  as  either  covered  by  the  view*  we 
have  expressed,  or  as  having  no  merit. 

The  judgment  of  the  court  below  must  be 
reversed  and  tbe  cases  remanded  with  di- 
rection U>  enter  a  judgment  in  accordance 
With  this  opinion. 


J.  MARVIN  BRIGQS. 

BMIBBNT    DOMAIH    (I   84*i— PfilVATB    Prop- 

ZKTT— Title  to  SuBUSBoaD  Lahdb. 

The  owner  of  tlie  legal  title  to  land  under 
the  water  of  Great  South  bay,  whether  de- 
rived from  the  state  of  New  York  or  from 
royal  patents  antedating  the  state's  right, 
has  no  floch  right  of  private  property  there- 
in as  entitle*  nim  or  his  lessee  to  compen- 
■ation  for  the  taking  or  incidental  destruc- 
tion of  an  oyster  plantation  thereon  by  the 
dredging  of  a  deep  water  channel  acroas  the 

•Tor  ottiir  cuh  lee  lun*  topic  A  I 


bay  bjr  the  United  SUtea,  In  tbe  interests 
of  navigation. 

taa.  l*jt«.— For  other  eases,  »eo  Emtnent  Do- 
main. Cent  DIr  H  m-taO:    Dec  Dig.  I  M.*] 


Argued  April  30  and  May  1,  1013.     D»* 
elded  May  2S,  1013. 

IN  ERROR  to  the  Supreme  Court  of  tba 
State  of  New  York  in  and  for  the  Coun- 
ty of  Suffolk,  to  review  a  judgment  entered 
pursuant  to  the  mandate  of  tbe  Court  ol 
Appeals  of  that  state,  which  affirmed  a  judg- 
ment of  tbe  Appellate  Division  of  tbe  Bu> 
preme  Court,  Second  Department,  which  had 
in  turn  affirmed  a  Judgment  at  Special 
Term,  dismissii^  the  complaint  in  an  a» 
tion  to  restrain  the  dredging  upon  certain 
lands  under  navigable  waters.    Affirmed. 

See  same  case  below  in  appellate  divisiour 
129  App.  Div.  674,  114  N.  Y.  Supp.  313; 
in  court  of  appeab,  108  N.  Y.  eS7,  34 
L.R.A.(N.S.)  1064,  91  N.  E.  840,  IB  Aim. 
Gas.  B94. 

The  facta  are  atated  in  the  opinion. 

Mr.  Howard  Taylor  for  plaintiff  In  •i^' 


•Mr.  Justice  Lnrton  delivered  the  nplnUl  ' 
of  the  court; 

This  was  an  action  to  restrain  the  de-. 
fendant  In  error  from  dredging  upon  cer- 
tain lands  under  the  waters  of  Great  Sontb 
bay,  in  the  state  of  New  York.  The  da- 
fense  was  that  the  lands  upon  which  he 
waa  engaged  in  dredging  were  under  the 
navigable  watera  of  the  bay,  which  was  ft 
navigable  area  of  the  sea,  over  whieh  en* 
roiled  and  registered  vessels  passed  in 
interstate  commerce;  that  Congress  had 
provided  for  the  dredging  of  a  channel 
some  2,000  feet  long  and  200  feet  wida 
across  said  bay,  and  that  defendant  was 
engaged  as  a  contractor  with  the  United 
States  in  dredging  the  channel  so  author- 
ized. The  plaintiff  in  error,  plaintiff  below, 
averred  that  this  channel  would  pasa 
diagonally  across  submerged  land  in  said 
bay  which  it  held  as  lessee  under  the 
owner  of  the  fee  in  the  bed  of  the  bay. 
The  land  so  held  under  tease  bad  been 
planted  with  oysters  and  had  been  long 
used  for  the  cultivation  of  that  variety  of 
oyster  known  ae  the  "Blue  Point,"  The. 
claim  was  that  tbe  dredging  of  such  a  chan- 
nel would  destroy  the  oysters  of  the  plain- 
tiff, not  only  along  the  line  of  excavation, 
but  for  Borne  distance  on  eitlier  side,  and 
greatly  impair  the  value  of  hia  leaaehoU 
for  oyster  cultivation. 
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The  New  York  conrt  of  Appeals  held  that ' 
the  title  of  every  owner  of  landa  beneath 
navigable  water*  waa  a  qualified  one,  and 
•ubjeet  to  the  right  of  Congreas  to  deepen 
the  ehiuinel  in  the  interest  of  naTigation, 
and  Buch  a  "taking"  was  not  a  "taking"  of 
private  property  for  which  compentation 
could  be  required.  The  judgment  of  the 
Gourta  below  ditcbarging  the  injunction  and 
diamiBBing  the  action  waa  tiierefore  af- 
firmed. 

The  case  comea  here  upon  the  claim  that 
tiie  dredging  of  luch  a  channel,  although 
In  the  interest  of  navigation,  is  a  taking 
of  private  property  without  just  compensa- 
tion, forbidden  by  the  6th   Amendment   to 

•  the  Constitution  of   the   United   States. 

•  'The  foundation  of  the  title  to  a  large 
portion  of  tiie  soil  lying  under  the  water 
of  Great  South  bay  is  found  in  certain 
royal  patents  made  when  the  state  of  New 
York  waa  a  colonial  dependency  of  Qreat 
Britain.  Through  the  patents  referred  to 
and  certain  mesne  conveyances,  the  lessors 
of  the  oyeter  company  have  been  adjudged 
to  be  aeieed  of  the  legal  title  to  a  large 
part  of  the  land  which  lies  at  the  bottom 
of  that  bay.  That  determination  of  title 
under  the  local  law  is  not  complained  of, 
and  must,  of  course,  be  accepted  and  fol- 
lowed by  this  court.  The  single  question, 
therefore,  is  whether  the  deepening  of  the 
channel  across  the  bay,  in  the  interest  of 
navigation,  with  the  incidental  consequence 
to  the  oyster  plantation  of  the  lessee  com- 
pany, Is  a  taking  of  private  property  which 
may  be  enjoined  unless  provision  for  com- 
pensation  haa  been  made. 

The  cultivation  of  oysters  upon  the  beds 
of  the  shallow  waters  of  bays  and  inlets 
of  the  sea,  and  of  the  rivers  affected  by  the 
tides,  has  become  an  industry  of  great  im- 
portance. In  many  localities  the  buaiiieas 
i>  regulated  by  the  laws  of  the  states  in 
which  Bucb  waters  are  situated,  and  the 
beds  of  Bueh  waters  are  parceled  out  among 
those  owning  the  bottom  or  holding  licenses 
from  the  atate,  and  marked  off  by  stakes  in- 
dicating the  boundaries  of  each  cultivator. 
The  contention  is  that  whether  title  to 
such  an  area  at  the  bottom  of  navigable 
aalt  waters  cornea  from  the  state,  or,  as  in 
the  case  here,  from  royal  patents  antedat- 
ing the  state's  right,  such  actual  interest 
is  thereby  acquired  that  when  sucli  area  so 
planted  and  cultivated  is  invaded  for  the 
purpose  of  deepening  the  water  in  aid  of 
navigation,  private  property  is  taken.  For 
this,  counsel  cite  the  cases  of  Biown  v. 
United  States,  81  Fed.  65,  decided  by  Cir- 
enit  Court  Judge  6imonton>  and  Richard- 
son V.  United  SUtes,  100  Fed.  7U,  aUo  de- 
cided by  the  same  eminent  judge.     They 


Co.  V.  United  State^•Me  V.  8.  312,  87  L.*^ 
ed.  463,  13  Sup.  Ct.  Sep.  622.  In  the  Brown 
Case,  Judge  Simonton,  while  recognizing 
that  the  navigable  waters  of  the  United 
States  were  within  the  jurisdiction  of  the 
United  States,  which  has  control  over  their 
improvement  tor  navigation,  was  of  opinion 
that,  so  long  as  tha  owner  of  the  bed  of  such 
bodies  of  water  did  not  use  it  "for  the  erec- 
tion of  structures  impeding  or  obstructing 
navigation,"  his  ownership  of  the  bottom, 
and  bia  right  to  put  it  to  such  use  as  did 
not  obstruct  navigation,  was  a  property 
right,  which  could  not  be  destroyed  or 
taken  without  compensation.  From  these 
considerations  he  held  that  "when  the  gov* 
ernment,  for  the  purpose  of  adding  to  the 
navigability  of  a  stream,  changes  its  natu- 
ral channel,  and,  in  doing  so,  oecupiea  and 
asBumes  exclusive  poBseBsion  of  the  land 
of  a  citizen,  it  takes  private  property." 
In  that  case  the  government  had,  in  the 
exercise  of  its  power  of  improving  naviga- 
tion, erected  a  dike  on  the  oyster  beds  of 
the  complainant  in  the  shallow  salt  water 
of  York  river,  for  the  purpose  of  directing 
the  current  of  the  river  and  maintaining 
the  channel.  The  effect  of  this  was  to  de- 
stroy the  property  of  the  owner  or  lessee 
of  tiie  bed  of  the  river  at  that  point  for 
the  purpose  to  which  it  was  devoted.  This 
the  learned  judge  ruled  waa  a  "taking" 
which  wai  not  lawful  without  compensa- 

Tliat  case  and  the  later  one  cited  fail  to 
recognize  the  qualified  nature  of  the  title 
which  a  private  owner  may  have  in  the 
lands  lying  under  navigable  waters.  U 
the  public  right  of  navigation  is  the  domi- 
nant right,  and  if,  as  must  be  the  caae, 
the  title  of  the  owner  of  the  bed  of  navig- 
able waters  holds  subject  absolutely  to  tlie 
public  right  of  navigation,  this  dominant 
right  must  include  the  right  to  use  the 
bed  of  the  water  for  every  purpose  wiiich 
IB  iu  aid  of  navigation.  Iliis  right  to  con- 
trol, improve,  and  regulate  the  navigation 
of  such  waters  is  one  of  tbe  greatest  of  tha 
powers  delegated  to  the  United  States  hj 
the  power  to  regulate  commerce.  WhataverJJ 
power  the  several*  states  had  before  the" 
Union  was  formed,  over  the  navi/^able 
waters  within  their  several  juriadictionB, 
has  been  delegated  to  the  Congreas,  in 
whicb,  therefore,  iB  centered  all  of  the  gov- 
ernmental power  over  the  subject,  restricted 
only  by  such  limitations  as  are  found  in 
other  clauses  of  the  Constitution. 

By  necessary  implication  from  the  domi- 
nant right  of  navigation,  title  to  such  sub- 
merged lands  is  acquired  and  held  subject 
to  the  power  of  Congress  to  deepen  tha 
water  over  such  lands,  or  to  use  them  for 


cite  and  rely  upon  Monongahela  Nav,    any  structure  which  the  Interest  of  nsvi* 
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gation,  in  iti  Judgment,  may  require.  The 
plaiutifT  In  error  hu,  therefore,  no  eueh 
private  propertj  right  which,  when  taken, 
or  incidentally  destroyed  by  the  dredging  of 
ft  deep-water  channel  acroaa  it,  entttlee  him 
to  demand  compensation  as  a  condition. 

In  the  H&wkina  Point  Light-House  Cnie, 
3S  Fed.  n,  it  wu  held  that  the  occuiiation 
of  the  Undfl  under  navigahle  waters  for 
the  purpose  of  erecting  a  lighthouse  thereon 
In  aid  of  navigation  was  not  a.  taking  of 
private  property  requiring  compensation, 
the  owner's  title  being,  by  necessary  impli- 
cation, subject  to  the  use  which  the  United 
Btatea  had  made  of  it.  In  Scranton  v. 
Wlieeler,  0  C.  C.  A.  685,  16  U.  S.  App.  152, 
BT  Fed.  603,  813,  814,  it  appeared  that  the 
United  States  had  erected  a  long  dike  or 
pier  upon  the  submerged  lands  of  a  ri- 
parian owner  on  the  St  Marys  river,  Michi- 
gan, cutting  0^  his  access  to  deep  water. 
It  was  held  that  his  title  was  subject  to 
whatever  use  the  government  fonnd  appro- 
priate for  improving  narigation, 

The  case  referred  to  had  been  removed 
from  a  state  court  to  the  circuit  court  of 
the  United  States.  Upon  a  writ  of  error 
to  this  court,  the  case  was  held  to  have 
been  improperly  removed  and  was  re- 
manded, nriUi  direction  to  remand  to  the 
eonrt  from  which  it  had  been  removed.  It 
was  there  beard,  and  upon  review  by  the 
supreme  court  of  Michigan,  the  plaintilT's 
g  action  was  dismissed  upon  tlie  same  ground 
*  upon  which  the  circuit'court  had  dismissed 
it,  The  ease  then  came  to  this  court  upon 
a  writ  of  error  to  the  Michigan  court  and 
the  judgment  was  affirmed.  Concerning  the 
nature  of  the  title  of  a  riparian  owner  to 
submerged  lands  over  which  his  boundary 
extends  this  court  said: 

"Whatever  the  nature  of  the  interest  of 
a  riparian  owner  in  the  submerged  lands 
in  front  of  his  upland  bordering  on  a  public 
navigable  river,  his  title  is  not  as  full  and 
eomplete  as  hla  title  to  fait  land  which  has 
no  direct  connection  with  tlie  navigation  of 
such  waters.  It  is  a  qualified  title,  a  bare 
technical  title,  not  at  his  absolute  disposal, 
as  le  his  upland,  but  to  be  held  at  all  times 
subordinate  to  such  use  of  the  submerged 
lands  and  of  the  waters  flowing  over  them 
as  may  be  consistent  with  or  demanded  by 
the  public  right  of  navigation."  Bcranton 
V.  Wheeler,  179  U.  S.  141,  144,  146,  103,  46 
L.  ed.  126,  les.  129,  137,  21   Sup.  Ct.  Sep. 

nie  whole  subject  of  the  nature  and 
character  of  the  interest  of  the  owner  of 
such  a  title  and  the  scope  of  the  control 
of  the  Congress  over  navigable  rivers  hM 
fully    considered    by    this    court    in 


cd.  — ,  33  Sup.  Ct  Rep.  667],  wiun  the  deci- 
sion In  Scranton  t.  Wheeler  was  taiig  af- 
firmed. 

The  case  of  the  Monongahela  Na*.  Oh 
V.  United  States,  148  U.  8.  312,  334,  S7  L. 
•d.  463,  470,  13  Sup.  Ct.  Bep.  622,  has  hasn 
cited  as  a  ease  in  which  the  owners  of  a 
lock  and  canal  and  a  franchise  to  take  tolls 
were  awarded  compensation  not  only  for 
the  tangible  property  taken,  but  for  the 
value  to  the  company  of  the  state's  franchise 
to  take  tolls.  That  case  really  rests  upon 
estoppel.  The  lock  and  dam  had  been  con- 
structed "at  the  instance  and  implied  invi- 
tation of  Congress."  After  stating  Uis  ao- 
tion  of  Congrees,  the  court  said: 

"This  is  something  more  than  the  mere 
recognition  of  an  existing  fact;  It  is  an 
invitation  to  the  company  to  do  the  work; 
and  when,  in  pursuance  of  that  invitaUon, 
and  under  authority  given  by  the  state  ofS 
Pennsylvania,* the  company  has  constructed 
the  lock  and  dam,  it  does  not  He  in  the 
power  of  the  state  or  the  United  States  to 
say  that  such  lock  and  dam  are  an  obstruc- 
tion and  wrongfully  there,  or  that  the  right 
to  compensation  for  the  use  of  this  improve- 
ment by  the  public  does  not  belong  to  Its 
owner,  the  Navigation  Company." 

Compare  Union  Bridge  Co.  t.  United 
BUtee,  204  U.  S.  364,  51  L.  ed.  CZ3,  27  Sup. 
Ct  Rep.  307. 

The  conclusion  we  reach  is  that  the  court 
below  did  Dot  err  in  dismissing  the  action 
of  the  plaintiff  in  errOT,  and  the  judgment 
is  accordingly  afSrmed. 


UNITED  STATES. 
UniTEO  States  (|  180*)  —  Claim  bt  Oot- 

EBHUtlfT. 

The  difference  in  quality  and  fuel  valna 
between  the  coal  called  for  by  the  contract 
and  a  cargo  of  confessedly  inferior  coal  fur- 
nished to  the  government  and  paid  for  at 
the  contract  price  may  lie  offset  against  th* 
government's  liability  to  the  same  con- 
tractors under  a  later  contract  where  the 
parties  agreed  at  the  time  that  the  accept- 
ance of  the  Interior  coal  should  be  a  pur- 
chase outside  the  contract  to  meet  esieting 
conditions  brought  about  by  the  contractoiir 
fault,  and  the  latter  were  notified  l>efore  de- 
livery that  they  would  be  charged  with  tha 
diflerence  if  the  coal  proved  inferior. 

[Hd.  Noti.^For  olbcr  i-BseB.  sea  Unltad  States, 
Ont  Die.  I  lU:    Dec  DIr.  I  lU.*} 

[No.  170.1 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  peti- 
tion for  a  balance  alleged  to  b«  due  from  (bs 
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goveTDment  on  account  of  coal  famished  for 
Um  Army.     Affirmed. 

8ee  same  cue  below,  U  CL  CL  S32. 

^     Statement  b;  Mr.  Juitice  Lnrton: 

•  'Hits  ia  a  petition  b7  appellants,  partners 
nnder  the  style  of  Henry  W.  Peabody  t 
Company,  for  a  balance  alleged  to  be  due 
on  account  of  coal  furnished  the  Quarter- 
master's Department,  Philippine  Division 
of  the  Army.  80  much  of  the  contract, 
which  was  In  writing  and  duly  signed  and 
approved,  as  required  by  %  3T44  of  Revised 
Statutes  (U.  S.  Comp.  SUt.  1901,  p.  E510), 
•>  is  essential  to  a  judgment,  may  be  short- 
ly stated:  The  contractors  agreed  to  sell 
wid  deliver  at  Manila  or  certain  other  des- 
ignated points,  70,000  tons  of  coal  known 
%a  "Wallsend"  coal,  ot  good  quality  "for 
eteaming  purposes,"   at   $S.1S  per   ton,   de- 

^  liveries  not  to  exceed  800  tons  per  month. 

*  Ths  contractors  were  required'to  file  an 
ofHcisI  report  of  teeta  abowing  the  quality 
of  coal  intended  to  be  delivered,  and  a  suffi- 
cient sample  for  test.  The  Bth  proviaion  of 
the  contract  was  in  these  words: 

"That  the  said  parties  of  the  second  part 
shall  file  with  the  officer  in  charge  of  water 
transportation  an  official  report  of  tests, 
showing  the  quality  of  the  coal  intended 
to  be  delivered,  and  a  eafficient  saniple  tor 
test;  and  if  at  any  time  the  coal  offered 
under  this  contract  shall  fall  below  the  re- 
port so  flied  or  the  quality  of  the  sample 
submitted,  then  such  coal  will  be  rejected." 

By  article  4  of  tha  contract  it  was  agreed, 
"^hat  all  deliveries  on  this  contract  shall 
b«  subject  to  careful  inspection,  under  in- 
structions of  the  Chief  Quartermaster, 
Philippine  IKvision,  United  States  Army," 
etc.  Payment  for  coal  delivered  under  the 
contract  was  to  l>e  made  on  discharge  of 
«aeh  cargo. 

By  article  12  it  was  agreed; 

'Tlliat  In  case  of  failure  of  tha  said  par- 
ties of  the  second  part  to  comply  with  the 
stipulations  of  this  contract  according  to 
ike  true  intent  and  meaning  thereof,  then 
the  party  of  the  first  part  shall  have  the 
power  to  purchase  in  th«  open  market,  at 
the  lowest  price  obtainable,  or  by  special 
contract,  such  quantity  of  coat  of  equal 
grade  as  may  be  required,  not  to  exceed  the 
amount  here  in  stated,  the  difTerence  in  cost 
to  be  charged  to  and  paid  by  the  said  par- 
ties of  the  second  part,  or  their  sureties." 

The  II.,  III.,  and  IV.  flndings  of  fact  are 
in  theae  words: 

II. 

"Delivaries  were  begun  under  this  con- 
tract in  August,  IS04,  and  averaged  abont 
ane  delivery  a  month,  and  were  made  at 
Um  Umm  and  bImm  and  to  tha  amooata 


'  raqucsted  by  tbs  officers  of  the  Quarter- 
master's Department,  who  did  not  require 
or  wish  the  full  amount  specified  in  the 
contract  to  be  delivered,  and  who  also  did 
not  give  and  were  not  required  to  give  thas 
amount  of  notice  specified*  in  paragraph  S* 
of  the  contract  for  deliverlea  at  ports  out- 
side of  Manila  bay. 

"In  the  month  of  January,  1006,  a  strike 
took  place  at  the  Newcastle  collieries  la 
Australia,  the  source  of  supply  of  the  coal 
Imown  as  Wallsend,  specified  in  the  con- 
tract, whereby  the  claimants  became  tempo- 
rarily unable  to  supply  that  kind  of  coal- 
Being  informed  of  this  fact  by  cablegram 
dated  January  El,  190S,  and  received  at 
Manila  on  the  same  day,  the  agent  of  tha 
claimants  conveyed  immediate  notice  thero- 
of  to  Col.  John  L.  Clem,  Assistant  Quarter- 
master General,  United  States  Army,  Chief 
Quarteimaster  of  the  Division  of  the  Phil- 
ippines at  Manila,  informing  him  at  tha 
same  time  that,  as  also  stated  in  the  same 
cablegram,  an  equal  quantity  of  good  Aus- 
tralian coal,  known  as  mountain  coal,  could 
be  supplied.  It  was  stated  in  the  conver- 
sation with  Colonel  Clem  that  this  moan- 
tain  coal  was  not  fully  equal  to  Wallsend, 
hut  that  it  was  believed  to  be  a  good  coal. 
Colonel  Clem  agreed  to  accept  said  moun- 
tain coal.  It  was  then  and  there  stated 
between  said  agent  of  the  claimants  and 
said  Colonel  Clem  that  the  price  to  be  paid 
for  the  6,000  tons  of  mountain  coal  then 
required  by  the  government  should  be  $6.15 
a  ton,  the  same  price  as  specified  in  the 
contract  tor  Wallsend  coal,  and  agreed  that 
the  same  should  be  considered  as  a  pur- 
chase outside  of  the  contract  to  meet  exist- 
ing conditions.  Tbe  agent  of  the  claimant* 
thereupon  cabled  to  tbeir  office  at  Sydney, 
New  South  Wales,  Australia,  ordering  the 
0,000  tons  of  mountain  coal,  and  the  eama 
was  delivered  by  the  claimants,  accepted  by 
the  government,  and  paid  for  on  a  voucher 
of  the  disbursing  quartermaster  at  Manila, 
at  tbe  rate  of  $5.10  a  ton. 


"On  the  3d  of  February,  IMS,  after  the 
shipment,  but  before  the  delivery  of  aald  a 
mountain  coal,  the  claimants* add reased  aP 
letter  to  Colonel  Clem,  asking  to  be  fur- 
nished with  an  order  for  said  coal  as  a 
purchase  in  accordance  with  the  agreement 
and  conversation  referred  to  in  the  preced- 
ing finding.  Colonel  Clem  thereupon  in- 
formed tbe  claimants,  through  the  ofScer 
in  charge  ot  water  transportation,  that  a 
sample  of  the  mountain  coal  would  be 
shipped  to  the  Quartermaster  Qeneral  for 
teat,  and  In  case  of  its  failing  below  tbe 
Wallsend  eoal,  that  dlfferenes  would  bt 
charged  against  the  alaimaata  under  Oa 
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contract  The  eUinunta,  1^  letter  of  Feb- 
ruary 18,  1!>05,  protuted  •gainst  thU  qaali- 
llcatioii,  inBiating  that  Om  agreement  or&llj' 
made  with  Colonel  Clem  was  to  accept 
mountain  coal  at  the  aame  price  a»  that 
apeeiflcd  in  the  contract  lor  WslUend  coal, 
without  reserve  aa  to  quality.  The  moun- 
tain eoal  was  Inferior  to  Wallaend  coal,  but 
Its  market  value  at  Manila  at  that  time, 
owning  in  part  to  aald  strike,  was  IS.IS  a 
ton,  the  price  orally  agreed  upon  and  paid 
to  the  claimants. 

IV. 

"A  sample  taken  from  the  cargo  ol  moun- 
tain coal  above  mentioned  waa  sent  to  the 
Quartermaster  General  at  Washington,  and, 
on  being  subjected  to  test,  waa  found  to  be 
of  tesB  value  than  the  Wallaend  coal,  as 
provided  by  the  contract,  the  pro  rolo 
duction  in  price  of  the  cargo  being  found 
to  be  (3,103.32,  or  of  the  value  of  «4.e3  a 
ton  instead  of  tS.lS. 

"Thereafter  claimant  entered  into  a 
mid  contract  with  the  Chief  Quartermaster 
of  the  Division  of  the  Philippines  to  delivei 
40,000  tons  of  West  Wallaend  coal  for  thi 
flscal  year  beginning  July  1,  1005.  In  the 
month  of  April,  lOOfl,  the  Quartermaster 
deducted  from  the  price  of  a  cargo  of  coal 
delivered  under  said  contract  the  aum  of 
93,103.32,  due  the  United  SUtea,  the  dif- 
ference in  value  between  the  Wallseud  eoal 
•*  provided  by  the  contract,  and  the  moun- 
tain coal  delivered  by  the  claimant." 

Measrs.  Georc«  A.  King  sod  William  B, 
King  for  appellants. 

Mr.  Frederick  De  Conrcy  Faust  and 
Asaistaut  Attorn^  General  Thompson  for 
Appellee. 

t  *Ut.  Justice  Xmrton,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court; 

From  the  facts  it  Is  plain  that  the  con- 
tractors could  not  and  did  not  deliver  a 
cargo  of  "WalUend"  coal  In  January,  1B05, 
•a  their  contract  obligated  them  to  do. 
TblB  temporary  inability  was  due  to  a 
strike  at  the  colliery.  This  did  not  excuse 
than,  since  the  contract  did  not  so  provide. 
Tbe  cargo  of  mountain  coal  which  was 
bought  to  meet  the  immediate  demand, 
though  the  same  price  was  paid  for  it,  had 
a  fuel  value  of  £3,103.32  less  than  that  of 
the  same  quantity  of  Wallaend  coal,  as  de- 
termined by  teats  and  comparisons  with  the 
sample  of  Wallaend  coal,  and  the  question 
is  whether  this  loss  shall  be  borne  by  the 
government   or   by   tbe   contractor. 

Appellant!  say  that  if  any  cargo  did  not 
conform  to  the  standard,  the  only  right  of 
the  goremmant  waa  to  reject  it.     But  it 


was  not  pretended  that  this  cargo  was 
Wftllsend  coal,  or  equal  to  that  coal  In 
quality,  nor  was  it  accepted  aa  a  delivery 
under  the  contract  That  the  Chief  Quar- 
termaater  agreed  to  accept  it  and  pay  for 
it  the  price  fixed  for  Wallaend  coal  under 
the  contract,  and  did  so  accept  and  pay 
for  It,  conatitutes  the  ground  upon  which 
tbe  claim  of  appetlanta  must  rest. 

Tbe  situation  waa  one  brought  about  by 
the  Inability  of  the  contractors  to  carr^ 
out  their  contract  The  ooal  waa  needed 
for  present  necessitiea.  The  deficiency  fa* 
Wallscnd  coal  had  to  be  made  up.  There- 
was  thus  presented  one  of  tbe  emergency  g 
condltiona  contemplated  by  the  law  then  ■ 
in  force,  the  act  of  April  23,  1901,  33  SUt 
at  L.  288,  2QS,  chap.  UBS  and  the  S4Sth  and 
64Sth  paragraphs  of  tbe  Army  Regulation* 
of  1B04,  providing  for  "open  market  emer- 
gency purchase*."  Under  this  condition 
and  under  this  authority,  the  Chief  Quar- 
termaster agreed  to  accept  a  cargo  of  con- 
fessedly inferior  coal,  and  pay  the  market 
price  for  that  quality  of  coal  in  Manila  at 
the  time.  That  this  cargo  was  not  to  be 
accepted  as  a  fulfllment  of  the  contract, 
and  aa  a  waiver  of  any  difference  in  value 
between  that  and  Wallaend  coal,  is  demon- 
strated by  the  finding  that  it  was  agreed 
"that  the  same  should  be  considered  aa  a 
purchase  outside  of  tbe  contract,  to  meek 
existing  conditions."  It  could  not  be  re- 
garded as  an  "outside  purchase"  to  meet 
conditions  brought  about  by  the  contract- 
ors' fault  and  at  the  same  time  be  regarded 
aa  accepted  in  fulfilment  of  the  contract. 

The  finding  that  the  Chief  Quarter- 
master, after  the  coal  had  been  sfalpped, 
but  before  it  arrived  or  was  delivered,  gav* 
notice  that  he  would  send  a  sample  of  th» 
eoal  to  the  Quartermaster  General  to  b» 
tested,  and  that  if  It  fell  below  tbe  Wall- 
aend coal,  the  difference  would  b«  charged 
against  the  contractors,  operated  to  pni 
them  upon  guard.  They  might  have  re- 
fused delivery.  They  did  not,  aKhengh 
they  protested  and  asserted  views  in  oppo- 
sition to  that  of  the  officer.  Tbe  payment 
made  was  for  that  cargo  a*  an  "outaide 
purehaae,"  and  not  a  payment  wader  the 
contract  for  Walleend  eoal.  Neither  le  tbe 
agreement  to  take  that  cargo,  and  the  pay- 
ment made  for  it,  to  be  r^^rded  aa  a 
waiver  of  any  difference  that  might  exist 
between  the  quality  and  fuel  value  of  the 
coal  ao  purchased  and  the  coal  which  ahould 
have  been  supplied.  That  it  does  not  oon- 
stitute  a  waiver  results  from  tbe  agreement 
that  it  should  be  considered  "an  outsidO' 
purchase,"  and  the  express  notice  before 
delivery  that  the  contractors  would'  be 
charged  with  that  diSerenee.  When  that 
dlflerenee  waa  aaosrtalued,  U  waa  ehaiged  ,. 
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•  up  And*  retained  from  monej'  due  under  a 
later  contract.  The  liability  might  have 
been  aaaerted  by  the  government  in  an  ac- 
tion; but  it  might,  •«  it  did,  charge  it  up 
MM  a  Betoff  against  its  own  liability.  It 
would  be  tolly  to  require  the  government 
to  pay  under  the  one  contract  what  it  must 
•rentually  recover  for  a  breach  of  the  other. 
Judgment  afQrmed. 

an  V.B.  101.) 

CHICAGO.   ROCK   ISLAND,  ft  PACIFIC 

RAILWAY  COMPANY  et  al.,  PUta.  in 


ALBERT  U.  DOWELL. 

RxuovAi.  or  Causes  (S  49*)  —  Sbfakable 

CoWTBOVMBT— Joint  Action. 

I.  An  action  in  tort:,  brought  Jointly  in 
a  state  court  against  a  nonresident  railway 
company  and  a  resident  employee  who«e 
concurrent  negligence  is  alleged  to  have 
caused  the  injury  complained  of,  does  not 
present  a  separable  controversy  between 
plaintiff  and  the  corporation,  for  the  pur- 
pose of  removal  to  a  Federal  court,  because 
plaintiS  might  have  sued  defendants  sepa- 
rately. 

[M.   Hote.— For  otbar  cases,   see   Rcmovat  at 
CaaiM,  Cent.  Dls-  if  K-«i   Dec.  Die  |  M.*] 
RraOVAL    OF  CaOBES  a    88*)— FRACDnLKHT 

JOllTDKB— SUFFIOIBNCT  or  PETITION. 

t.  Allegations  in  a  removal  petition  that 
ft  resident  railway  employee  was  fraudu- 
lently joined  with  the  nonresident  railway 
company  as  a  party  defendant  in  a  personal 
injury  suit  on  behalf  of  another  employee, 
■olely  to  prevent  a  removal  to  a  Federal 
court  for  diverse  citizenship,  are  not  suffi- 
cient to  entitle  petitioner  to  a  removal  of 
the  case,  where,  under  the  local  law,  the 
facts  alleged  stated  a  case  of  concurring 
negligence  of  master  and  servant  for  which 
they  might  be  jointly  sued,  notwithstanding 
that  the  liability  of  the  rnilway  company 
was  statutory  in  so  far  as  the  common -law 
fellow-servant  rule  had  been  abolished  by 
■t&tute,  while  the  liability  of  the  employee 
was  dependent  upon  the  common  law. 

tEd.  Note.— For  otlier  caee»,  e«e  flemoBl  n1 
Cbdms,  Cent.  Dig.  H  IM,  1M-17S  ;    Dec.  Dig,  ]  8B,-1 

Removal  ot  Caoots  (|  86*)— Fbaudclent 
JoiwDBB— SDmciKBcT  OF  Petition. 
S.  An  averment  tliat  a  resident  railway 
employee,  made  a  party  defendant  in  a  per- 
sonal injury  suit  brought  against  a  nonresi- 
dent railway  company  by  another  employee, 
was  a  man  of  small  means,  and  that  the  re- 
sponsibility of  the  railway  company  was  un- 
questioned,   does    not    serve    to    show    any 
actual  fraudulent  joinder  for  the  purpose  of 
preventing  the  removal  of  the  action  from 
a  state  to  a  Federal  court  for  diverse  dti- 
lenship. 
rBA.   Note.— Far  otbar  cs»b,   ■•«   Removal   ol 

OuMs.  Out  Die  H  m.  i«(-in ;  Dm.  dib.  |  H.*] 


[No.  20S.] 


JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  aOlrmed  a  judgment  of  the  District 
Court  for  Seward  County,  In  that  irtate,  in 
favor  of  plaintiff  In  a  negligence  action 
which  defendant  sought  to  remove  to  a  Fed- 
eral court.     Affirmed. 

See  same  case  below,  B3  Kan.  S62,  11? 
Pac.  136. 

The  facta  are  stated  In  the  opinion. 

Messrs.  F.  C.  IMIInrd  and  Fftnl  E. 
Walker  for  plaintiffs  in  error. 

Messrs.  David  Sniytb,  J.  D>  Honston, 
F.  S.  Uacy,  and  C  H.  Brooks  for  defend- 

*Hr.  Justice  Lnrton  delivered  the  opinion* 
of  the  eourt : 

This  writ  of  error  is  sued  out  to  review 
a  judgment  in  a  personal- injury  case  be- 
cause a  petition  to  remove  the  case  to  the 
circuit  court  of  the  United  States  is  said 
to  have  been  erroneously  denied. 

The  plaintiff,  Albert  U.  Dowell,  was  a 
laborer  in  the  employ  of  the  railroad  com- 
pany, his  work  being  to  remove  cindera  and 
other  dibris  from  Uie  trades  and  yards  of 
the  company  in  the  town  of  Liberal,  Kan- 
sas. He  was  a  resident  and  citizen  of  that 
state.  The  railroad  company  was  a  corpo- 
ration of  the  states  of  Illinois  and  Iowa, 
but  not  of  Kansas.  The  plaintiff,  while 
engaged  in  bis  proper  work,  was  run  down 
by  an  engine,  upon  which  one  Ed.  Johnson 
waa  the  engineer  in  control,  sustaining  m- 
rioua  and  permanent  injuries. 

To  recover  damages  for  his  hurt,  Dowell 
eued  the  railroad  company  and  Johnson  as 
jointly  and  severally  liable.  Johnson  was 
alleged  to  be,  and  was  In  fact,  a  citizen  of 
the  state  of  Kansas.  The  railroad  company 
in  due  time  filed  ita  petition  and  bond,  to 
remove  the  action  of  the  plaintiff  against 
it  to  the  circuit  court  of  tlie  United  States, 
as  presenting  a  separable  controversy  be- 
tween the  plaintiff  and  the  corporation, 
which  could  he  tried  out  and  determined 
without  the  presence  of  ita  code  fen  dant,  h 
Johnson.  *  It  also  averred  that  Johnson  was  ■ 
a  man  of  no  means,  who  bad  been  joined 
as  3.  defendant  "for  the  sole  and  fraudulent 
purpose  of  defeating  and  preventing"  the 
removal  of  the  case  by  the  nonresident 
railroad  company  to  the  circuit  court  of 
the  United  States.  The  application  waa  de- 
nied and  the  suit  was  tried  before  a  jury 
upon  the  issues  made,  which  found  for  the 
plaintiff,  against  both  of  the  defendants,  in 
the  sum  of  915,000,  for  which  sum  a  judg- 
ment was  entered.  This  judgment  waa 
later  affirmed  by  the  supreme  court  of  th« 
state.  S3  Kan.  662,  112  Pac.  136.  The  only 
error  assigned  In  thia  eourt  ii  that  tlM 
Kansas  eourt  erred  In  denying  tba  appliok- 
tion  for  runovaL 
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Sliortlf  ttat«d,  the  plaintifTs  grounds  for 
re«ovei7,  »•  averred  in  bis  peUtioD,  w«re 
these : 

&.  That  tha  engEne  which  nm  over  him 
wai  old.  worn,  and  detective,  "That  it 
leakeJ  steam  into  its  cylinder  and  wauM 
not  stand  when  le/t  alone,  but  would  move 
without  the  interposition  of  anj  human  or 
AUtside  agency.  That  the  appliances  and 
macbinei7  of  the  aaid  engine  for  starting 
and  stopping  the  same  were  so  defective 
that  it  would  start  and  stop  without  refer- 
ence to  said  machinerj,  and  wonid  not  re- 
■pond  to  the  operation  ol  said  machinery." 
That  it  was  without  sufficient  or  safe  driv- 
ing-wheel brakes,  all  of  which  was  averred 
to  he  well  known  to  the  defendants,  and 
not  known  to  the  plaintifT, 

b.  That  the  defendant  Johnson,  in  charge 
and  control  of  the  said  engine  at  the  time 
of  its  collision  with  plaintiff,  "was  incom- 
petent, unskilled,  and  unfit  to  diachai^  his 
duties  as  an  engineer  at  the  time  be  WM 
amployed,  ...  as  said  railway  compa- 
ny well  knew,  and  that  he  baa  been  nn- 
■killed,  unGt,  and  incompetent,  as  the  rail- 
way company  well  knew,  but  all  of  which 
the  plaintifT  was  at  all  times  ignorant." 
c  "That  the  injury  to  plaintiff  was  the 
M  direct  and  proximate  result  of  the  unfitness 
r  and  incompetency  of*  the  defendant,  £d. 
Johnson,  and  of  the  negligence  and  careless- 
ness of  said  £d.  Johnson  in  carelessly, 
recklessly,  and  needlessly  running  said  en- 
gine upon  and  against  the  said  plaintiff, 
and  of  tbe  careless  failure  of  said  Ed.  John- 
son in  neglecting  to  use  proper  precaution 
to  observe  and  avoid  running  upon  and  in- 
juring tbe  said  plaintiff  at  tbe  time  and 
place  in  question,  and  in  the  carelcseneas 
«f  the  defendant  railway  company  in  em- 
ploying the  said  Ed.  Johnson  as  engineer, 
•nd  in  retaining  him  and  allowing  him  to 
atlt  aa  engineer  at  the  time  and  place  in 
question,  and  in  the  earelessnesa  of  tbe  de- 
fendant railway  company  in  knowingly  re- 
taining and  using  said  defective  engine  at 
aaid  time  and  place,  and  in  carelessly  fail- 
ing to  take  proper  precaution  to  prevent 
injury  to  said  plaintifT  at  said  time  and 
place  while  engaged  in  tbe  discharge  of  bis 
duty  as  employee  of  said  defendant  rail- 
way company;  and  each  and  every  act  of 
omission  and  commission  of  tlie  defendants 
and  of  each  of  them  as  above  were  the 
joint,  proximate,  and  concurrent  cause  of 
■aid  injury,  and  each  of  said  acts  of  the 
aaid  defendanta  materially,  concurrently, 
and  Jointly  contributed  to  the  injuries  of 
•aid  plaintiff,  and  plaintiff  says  that  he  was 
without  fault  or  negligence  in  the  prem- 
ises."  , 


States  was  that  the  requisite  diversity  of 
citi^-enship  existed  as  between  the  plaintiff 
and  tbe  petitioning  railroad  company,  and 
that  there  existed  aa  between  them  a  •ep- 
arable  controversy. 

But  if  the  plaintiff  alleges  that  tbe  eon- 
current  negligence  of  the  railroad  compa- 
ny and  its  employee,  Johnson,  was  the 
cause  of  his  Injury,  he  has  a  right  to  join 
them  in  one  action.  If  be  elects  to  do  so, 
it  supplies  no  ground  for  removal  because 
he  might  have  sued  tbem  separately. 
Louisville  4  N.  R.  Co.  t.  Wangelln,  132  U. 
S.  SM,  BOX,  33  L.  ed.  474,  475,  10  Sup.  Ci. 
Bep.  £03;  Powers  v.  Chesapeake  &  0.  R.  Co. 
169  U.  S.  82,  42  L.  ed.  673.  18  Sup.  Ct.  Bep. 
264;  Alabama  O.  S.  R.  Co.  v.  Thompson, 
200  U.  S.  200,  60  L.  ed.  441,  Z8  Sup.  Ot. 
Rep.  lei.  4  Ann.  Cas.  1147.  S 

•The  petition  of  the  plaintiff  below  was  in  • 
substance  that  the  defective  character  nf 
the  engine,  tbe  unfitness  and  incompetency 
of  Johnson,  tbe  engineer  controlling  it,  and 
his  negligence  and  caretessneBs  in  needlesa- 
ly  running  tbe  engine  over  him  without 
the  exercise  of  proper  care  and  caution, 
'concurrently  and  jointly  contributed  to 
the  injuries  of  said  plaintiff,"  who  was  at 
the  tttae  In  the  exercise  of  due  cere. 

But  it  Is  said  that  some  of  the  matters 
charged  against  Johnson  consisted  in  acts 
of  nonfeasance,  and  that  an  employer  ia 
not  liable  to  a  third  person  for  conduct  of 
that  character. 

Whether  liability  to  a  third  person  »- 
gainst  a  master  may  result  from  the  serr- 
I  neglect  of  some  duty  owing  to  tha 
employer  alone  may  be  debatable.  But  we 
need  not  consider  that  question,  since  the 
plaintiffs  declaration  averred  positive  acta 
of  negligence  on  the  part  of  Johnson 
toward  tbe  plaintiff;  namely,  that  while 
engaged  in  the  company's  service  in  the 
movement  of  the  engine,  he  did  not  exer- 
cise that  decree  of  care  end  skill  whicb  ha 
wss  bound  to  exercise  toward  another  serv- 
ant engaged  upon  the  tracks  in  the  com- 
pany's work.  This  was  an  act  of  misfeas- 
ance, for  which  be  would  be  primarily  liable, 
notwithstanding  his  contract  relation  to 
the  employer,  and  tbe  liability  of  tbe  latter 
for  his  negligent  act  under  the  Kansas  stat- 
ute abolishing  the  oommon-law  rule  in  r» 
spect  of  fellow  servants. 

Tbe  state  court  held  that  the  allegations 
of  the  petition  stated  a  case  of  concurring 
negligence  of  master  and  servant  for  which 
they  might  be  jointly  sued.  That  court, 
also,  aside  from  any  positive  acts  of  negli- 
gence, such  as  the  retention  of  an  incom- 
petent servant  in  the  control  and  manage- 
ment of  an  unmanageable  engine,  must  be 
regarded  as  necessarily  holding  that  under 
tha  law  and  practice  of  the  state,  tt  was 
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admisaible  to  Jointlj  me  the  compinj  with 
M  the  lervant  for  vhose  negligent  act  it  wai 
?  liahle.  BoTitherB  R.  Co.  y.  Miller,  217  U. 
B.  209,  54  L.  ed.  732,  30  Sup.  Ct.  Rep.  160; 
Alabama  G.  8.  R.  Co.  v.  Thompaon,  200  U, 
B.  20e,  so  L.  ed.  441,  26  Sup.  Ct.  Rep.  IGl, 
4  Ado.  CaB,  1147. 

Whether  there  was  a  Joint  liability  or 
not  waa  a  question  to  be  determined  upon 
the  averments  of  the  plnintilTs  itatement 
of  hia  cause  of  action,  and  is  a  question  for 
the  state  court  to  decide.  Alabama  G.  S. 
B,  Co.  V.  Thompson,  aupra;  Illinois  C.  R. 
Co.  *.  Sheegog.  216  U.  8.  308,  54  L.  ed.  208, 
30  Bup.  Ct.  Rep.  101. 

That  the  liability  of  the  railroad  com- 
pany waa  statutory  in  so  far  as  the  com- 
mon-law fellow-Bervant  rule  had  been 
abolished  by  statute,  and  the  liability  of 
JohnaoD  dependent  upon  common  law,  waa 
held  by  the  Kansas  court  not  to  preclude 
a  Joinder.  "It  is  enough,"  said  the  court 
below,  "if  the  concurrent  acts  of  negligence 
of  each  contributed  to  the  injury  inflicted 
upon  the  plaintiff."    Southern  R.  Co.  v.  Mil- 

,  But  the  petition  for  removal  averred 
that  the  Bole  reason  in  joining  Johnson  waa 
for  the  fraudulent  purpose  of  defeating  the 
right  of  the  railroad  company  to  remove 
the  action.  It  ia  further  inaisted  that  this 
averment  presented  a  question  of  fact 
which  could  be  tried  ouly  in  the  circuit 
court  of  the  United  States. 

Allegationa  of  fact,  if  controverted,  aris- 
ing upon  Buch  a  petition,  are  triable  only 
In  the  court  to  which  it  ia  sougbt  to  be  re- 
moved, niinois  C  R.  Co.  v.  Sheegog,  aupra. 
But  if  the  petition  was  insuIGcient  upon  it* 
face,  the  state  court  might  for  that  reason 
deny  it.  It  ia  well  settled  that  the  mere 
averment  that  a  particular  defendant  had 
been  joined  for  the  fraudulent  purpose  of 
defeatii^  the  right  of  removal  which  would 
otherwise  exist  is  not  in  law  sufBcient. 
If  the  plaintiff  had  a  right  to  elect  whether 
he  would  join  two  joint  tort  feasors,  or 
aue  them  aeparately,  his  motive  in  joining 
them  ii  not  fraudulent,  unless  the  mere 
epithet  "fraudulent"  ia  backed  up  by  aome 
other  charge  or  statement  of  fact.  Ibid. 
H  Neither  did  the  allegation  that  the  de- 
*  fendant  Johnson'was  a  man  of  email  means, 
and  the  responsibility  of  the  railroad  com- 
pany unquestioned,  serve  to  show  any  ac- 
tual fraudulent  purpose  in  joining  him  aa 
a  defendant.  If  the  plaintiff  had  a  cauae 
of  action  wliich  was  joint,  and  had  elected 
to  sue  both  tort  feasors  in  one  action,  his 
motive  in  doing  so  ia  of  no  importauM. 
Chicago,  R.  I.  4  P.  R.  Co.  v.  Sehwyhart, 
a27  D.  S.  184, 57  L.  ed.  — ,33  Sup.  CL  Eep. 
^0)  Deera,  W.  A  Co.  v.  Chicago,  M.  A  St. 


P.  E.  Co.  S5  Pod.  876;  Welch  v.  CincinBati, 
N.  O.  ft  T.  P.  R.  Co.  177  Fed.  760. 

There  waa  no  error  in  denying  tha  pe- 
tition to  remove. 

Judgment  alGrmed. 


ga  o.  8.  to.) 
JEAN  L.  6HELT0N  et  al.,  Appts, 

FRANK  B.  KINO  et  al. 

Tsuan  ((  61«)— Cowteoi:.  o»  Tsnans  — 
Pbzkatcbb  Patmbni  or  Lkqaoi. 

1.  Premature  payment  to  the  beneficiariea 
in  a  testamentary  trust  will  not  he  ordered 
by  a  court  of  equity  in  the  absence  of  cir- 
cumstances and  conditions  arising  for  which 
the  testatrix  made  no  provision,  if  the  poat- 
ponement  directed  by  the  will  does  not  of-  - 
fend  against  some  principle  of  positive  law 
or  settled  rule  of  public  policy. 

lEa.  N'.iip.— For  otter  cases,  see  Trusts,  Cent. 
Die.  It  S3-S7:    Dec.  Dig.  1  «!.•] 

I'oSTPOTfBMEST      0» 

— Rebtbaint  cpon 


2.  A  testator  is  not  forbidden  by  any  rule 
of  public  policy  to  direct  that  vested  and 
absolute  legacies  shall  be  held  in  trust,  and 
not  paid  over  until  the  youngest  legatee 
ahnll  reach  the  age  of  twenty-flve  years. 

tEfl,    Note.— For  otber  osmti.  »»   Peroetnltfes, 
Cenl.  DlB-  il  4-tT,  tt-GI,  St:    Dec.  Die  I  *-*] 
TbUSTB  (I  12")  —  BlOHTB  OF  Cbkdiiobb— 

SFENDTQBirr  Tbosts. 

3.  A  testator  may  so  dispose  of  his  prop- 
erty that  it  may  be  enjoyed  by  the  recipient 
without  liability  to  the  latter's  creditors. 

lEd.  Note.— Fof  other  cbsm.  saa  Trusia,  Cent 
Dig.  I  10 1    Dec  DU.  I  U-*l 


Argued  March   11   and   12,   1913.     Decided 
May  29,  1913. 

APPEAL  from  the  Court  of  AppeaU  of 
the  District  of  Columbia  to  review  » 
decree  which,  reversing  a,  decree  of  the  Su- 
preme Court  of  the  District,  ordered  the  dia- 
missal  of  a  bill  to  terminate  a  testamentary 
trust.     Affirmed. 

Bee  same  ease  below,  36  App.  D.  C  1. 

The  facts  are  8tat«d  in  the  opinion. 

Messrs.  Henry  T.  Woodard  and  Arthur 
A.  Birney  for  appellants. 

Mrs.  Ellen  B.  Hnssey  and  Mr.  J.  J. 
Darlincton  for  appellees. 

*  Mr.  Justice  ImrKm  dellveied  tlw  opinion* 
of  the  court: 

This  ia  a  bill  to  terminata  ft  trust  under 
the  win  of  Anna  Smith  MaUett.  Hm  ma- 
teria] clauses  are  in  these  words: 

"3.  I  give,  bequeath  and  devise  to  Je*a 
Louisa,  Ann&  Qertrade,  and  Robert  Philo 
Shelton,  being  the  children  of  my  eonain 
John    Conaider    Ebalton,    dteaaad.    all    ol 


a  Is  Dec.  *  Am.  Din-  UOT  to  OsW,  *  Rep'r  Indaies 
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Bridgeport,  Conncetientti  the  nun  of 
Bevent^-flTe  ThooMtad  dolUrs,  baing  Twen- 
tf-flva  ThouNuid  to  uch. 

"10.  I  giTB,  bequeath  and  darlM  all  the 
ratt,  reiidQe  and  reniAindar  of  my  estate, 
raal  and  penonal  wheraioaTer  and  wbatio- 
«T«r,  ot  wUoh  I  may  die  po*"^'^  ^'^  ^^< 
aforesaid  Jean  LouUa,  Anna  Gertrude,  and 
B.  Philo  Shelton. 

CodlclL 


"In  addition  to  Frank  B.  King,  whom  I 
bare  appointed  executor  of  this,  m;  kit 
will  and  testament,  I  wish  to  appoint  Wm. 
U.  Saunders,  of  tbe  firm  ol  Wm.  H.  SaunderH 
A  Co.,  1407  F  Street,  Northwest,  and  George 
W.  White,  Paying  Teller  of  the  National 
Metropolitan  Bank,  co-trustees  with  the 
eaid  F.  B.  King,— to  bold  in  trust  the  leg- 
acies devised  to  J«an  Louisa,  Anna  Ger- 
trude and  Robert  Fbilo  Shelton,— laid 
trusteeship  to  ternioate  when  these 
legatees  sbaU  receive  their  portions  of  my 

"And  it  is  my  further  will  that  these 
legacies  to  the  said  Jean  Louisa,  Anna 
Gertrude,  and  Robert  Philo  Shelton,  shall 
be  paid  in  full  when  the  said  Robert  Philo 
Sbelton  shatl  reach  the  age  of  twenty-Ore 

The  comphtinants  are  the  three  legatees, 
Jean  L.  Shelton,  bow  more  than  twenty- 
one  yean  of  age,  and  Anna  Gertrude  and 
Bobert  Philo  Shelton,  not  yet  twenty-one, 
t  who  sue  by  tbeir  guardian.  As  the  young- 
*  eat  of  tbe'legatees  was  not  bom  until  1S96, 
the  bill  is  premature  by  many  years,  if  the 
trust  created  by  the  codicil  is  to  be  re- 

Tbat  the  respective  le^cies  are  vested 
and  absolute  is  undeniable.  No  other  per- 
son has  any  interest  in  them,  and  if  the 
trustees  should  disregard  the  time  of  pay- 
ment, and  pay  over  to  each  legatee  bis  or 
faer  legacy  when  they  are  competent  to  give 
a  valid  discbai^e.  there  would  ba  no  one 
who  could  call  them  to  account.  But  the 
trustees,  having  regard  to  tbe  express  wish 
of  the  testatrix,  have  refused  to  terminate 
tbe  trust,  and  the  object  of  this  proceeding 
is  to  compel  them  to  pay  over  the  shares 
of  the  legatees  as  they  reach  the  age  of 
twenty-one  years. 

The  objects  of  the  bounty  of  the  tes- 
tatrix were  distant  kins  people.  Besides 
their  postponed  legacies  they  were  given 
tbe  residuum  of  the  estate.  -  What  that 
waa  does  not  appear.  It  is  not  claimed 
that  they  are  in  want,  nor  that  anything 
has  happened  since  the  will  which  waa  not 
anticipated  by  the  testatrix,  and  no  special 
reasons  are  claimed  for  .terminating  the 
truat  beeansa  of  new  conditions  which  she 


did  not  take  into  account.  In  Sears  v, 
Choate,  116  Mass.  S96,  4  Am.  St.  Rep.  820, 
15  N.  E.  7Se,  a  situation  arose  after  the 
will,  which  the  court  thought  bad  not  been 
contemplated  by  the  testator,  and  for 
which  no  provision  had  been  made.  The 
court  therefore  saw  in  that  a  reason  for 
terminating  a  lika  trust.  In  the  case  at 
bar  no  ground,  aside  from  the  alleged  ille- 
gality of  the  trust,  is  suggested  for  defeat- 
ing the  wishes  of  Miss  Mallett,  otber  than 
that  It  will  be  convenient  and  will  save 
the  cost  of  continuing  the  trust. 

Tbe  trust  is  not  dry,  but  is  active,  and 
must  continue,  if  not  invalid,  until  the  time 
of  payment  arrives.  Upon  what  principle, 
then,  is  a  court  of  equity  to  control  the 
trustee  bj  compelling  a  premature  pay- 
ment t  It  is  a  settled  principle  that  trus- 
tees having  the  power  to  exercise  discretion 
will  not  be  Interfered  with  eo  long  as  they 
are  acting  bona  Dde.  To  do  eo  would  bag 
to  substitute'tbe  discretion  of  the  court  for* 
that  of  tbe  trustee.  Upon  the  same  and 
even  stronger  grounds  a  court  of  eqnity 
will  not  undertake  to  control  tham  in  viola* 
tion  of  the  wishes  of  the  testator.  To  do 
that  would  be  to  substitute  the  will  of  thf 
chancellor  for  that  of  the  testator.  Lewin, 
Trusts,  Sd  Am.  ed.  44S;  Nichols  v.  Eaton, 
91  U.  S.  716,  724,  23  L.  ed.  254,  266. 

There  being  in  this  case  no  ground  for 
saying  that  there  have  arisen  circumstances 
and  conditions  for  which  tbe  testatrix  taade 
no  provision,  we  may  not  control  the 
trustee,  if  the  postponement  directed  hj 
the  will  does  not  olTend  against  some  prin- 
ciple of  positive  law  or  settled  rule  of 
public  policy. 

There  is  no  pretcBM  of  perpetuity. 
Creditors  are  in  no  way  concerned.  If  the 
testatrix  saw  tit  to  have  this  fund  aecuntn- 
late  in  the  hands  of  trustees,  and  thereby 
postpone  the  enjoyment  of  her  gift,  why 
shall  her  will  be  disr^nrdedl  The  reatrie- 
tioD  she  Imposed  may  protect  her  bounty 
against  ill-advised  investments  and  waste 
or  extravagance.  She  did  not  undertake 
to  guard  against  alienation,  except  in  so 
far  as  the  alienees  will  take  subject  to  tha 
same  postponement  of  payment.  Stier  v. 
Nashville  Truat  Co.  S5  C.  C  A.  422,  158 
Fed.  601.  Nor  did  she  undertake  to  protect 
against  creditors  aa  in  Nichols  v.  Eaton,  91 
U.  S.  716,  23  L.  ed.  2E4.  The  single  re- 
striction she  Imposed  upon  her  gift  was 
that  the  legacies  should  not  be  paid  until 
the  time  named,  and  )n  the  meantime 
should  be  held  in  trust. 

The  appellants  contend  that  whether  the 
trust  be  active  or  dry.  It  Is  one  for  the 
benefit  of  tbe  legatees,  and,  as  no  otl«ai 
person  has  any  interest  ik  tbe  l^aciM, 
may  ba  waived  by  them.     For  this  1i>4j 
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cite  Saunders  r.  Vkntter,  i  BeaT.  IIG,  and 
Wbsrton  *.  Mastennan  [18SG]  A.  C  pp. 
186,  193.  In  Saunders  v.  Vantier  it  wae 
Uid  down,  without  arg^umcnt,  tbat  "where 
S  a  legacy  Is  directed  to  accumulate  for  a 
•certain  period,  or  where* the  payment  is 
poatponed,  the  legatee,  if  he  has  an  abso- 
lute, indefeaalble  interest  in  the  legacy,  is 
not  bound  to  wait  uutii  the  expiration  of 
that  period,  but  may  require  payment  the 
moment  he  is  competent  to  give  a  valid 
discharge."  The  point  thus  decided  in 
Saunders  v.  Vautier  was  followed  in  Whar- 
ton V.  Mastennan,  where  Lord  Herseheil 
said  very  signiflcantly :  "The  point  teems. 
In  the  first  instance,  to  have  been  rather 
assumed  than  decided.  It  was  apparently 
regarded  as  a  necessary  consequence  of  the 
concluaion  that  a  gift  bad  vested,  tbat 
the  enjoyment  of  It  must  be  immediate  on 
the  beneficiary  becoming  sui  jitria,  and 
could  not  be  postponed  until  a  later  date 
unless  the  testator  had  made  some  other 
destination  of  the  income  during  the  inter- 
rening  period. 

"It  is  needless  to  inquire  whether  the 
courts  might  have  given  effect  to  the  inten- 
tion of  the  testator  in  such  cases  to  post- 
pone the  enjoyment  of  his  bounty  to  a  time 
filed  by  himBelf  subsequent  to  tbe  attain- 
ment by  the  objects  of  hie  bounty  of  their 
majority.  The  doctrine  has  been  so  long 
settled  and  so  often  recognized  that  it 
would  not  be  proper  now  to  question  it," 

The  doctrine  tbus  stated  is  the  plain  out- 
growth of  certain  earlier  English  decisions 
In  tbe  interest  of  creditors,  which  hold,  in 
substance,  that  tho  necessary  ineideDts  of 
beneficial  ownership  in  property  are  liabil- 
ity to  creditors  and  the  power  of  alienation. 
Having  coucludod  that  a  testator  could 
not  so  bestow  that  which  was  hie  own  to 
an  object  of  his  bounty  as  not  to  be  sub- 
ject to  the  claims  of  creditors  of  the  latter, 
it  iras  a  lexical  conclusion  that  *  testator 
could  not  postpone  the  payment  of  a  vested 
and  absolute  legacy  beyond  the  time  when 
the  legatee  should  be  able  to  give  a  valid 
discbarge.  But  the  acceptance  of  the  prin- 
ciple upon  which  Saunders  v.  Vautier  and 
Wharton  v.  Mastermsn  rest  involves  the 
k  acceptance  of  tbe  limitation  which  the 
?  earlier  English  eases  place  upon  the  powers 
of  a  testator  in  so  disposing  of  hi««property 
that  it  may  be  enjoyed  by  the  recipient  with- 
out liability  to  creditors.  The  foundation  of 
the  English  doctrine  in  both  classes  of  cases 
is  an  aseuniption  that  there  is  some  settled 
principle  of  public  policy  which  subjects  all 
property  in  which  one  has  a  beneficial 
ownership  to  the  claims  of  creditorH,  and 
fcrbids  restraint  upon  alienation.  That 
this  theory  of  public  policy  ii  not  of  uni- ' 


versal  applioation,  at  least,  in  this  country, 
is  manifest  from  the  numerous  exemption 
statutes  existing  which  protect  to  a  limited 
extent  the  acquisitions  of  a  debtor  from 
the  claims  of  his  creditors,  and  restrain  his 
power  of  alienation  in  the  interest  of  his 
family.  Neither  do  we  for  a  moment  ques- 
tion the  rule  tbat  one  may  not  by  his  own 
act  preserve  to  himself  the  enjoyment  of 
property  in  such  manner  that  it  shall  not 
be  subject  to  the  claims  of  creditors,  or 
placed   beyond   his   own   power   of    aliena- 

But  a  very  different  question  is  presented 
when  we  come  to  the  powers  of  a  testator 
to  so  bestow  that  which  is  absolutely  his 
own  ae  to  secure  its  beneficial  enjoyment 
by  an  object  of  his  bounty  without  being 
subject  to  the  claims  of  assignees  or  credit- 
ors. This  court,  and  the  courts  of  a  num- 
ber of  the  states  of  the  Union,  have  not 
accepted  the  limitation  which  the  English 
courts  have  placed  upon  the  right  of  testa- 
mentary disposition,  and  have  lustainad 
trusts  having  as  an  object  the  application 
of  a  testator's  bequest  to  the  support  and 
maintenance  of  the  recipient  of  his  bounty. 
They  have  tiierefore  rejected  the  aesump- 
tioD  that  liability  to  creditors  and  freedom 
of  alienation  are  necessary  incidents  to  the 
right  to  enjoy  the  rents  and  profits  of  real 
estate,  or  the  income  from  other  property. 

In  the  leading  case  of  Nichols  v.  Eaton, 
91  U.  S.  716,  727,  23  L.  ed.  26*,  267,  Ifr. 
Justice  Miller,  speaking  of  the  unanimous 
voice  of  this  court,  said  of  tbe  English  doe- 
trine  to  which  we  have  referred,  and  upon 
which  Saunders  t.  Vautier  must  in  princi- 
ple rest:  « 
*  "Ws  do  not  see,  as  implied  in  the  remailc  r 
of  Lord  Eldon,  tbat  the  power  of  alienation 
is  a  necessary  incident  to  a  life  estate  in 
real  property,  or  that  the  rents  and  profits 
of  real  property  and  the  interest  and  divi- 
dends of  personal  property  may  not  be  en- 
joyed by  an  individual  vrithout  liability  for 
his  debts  being  attached  «a  a  necessary 
incident  to  such  enjoyment.  Tbis  doctrins 
is  one  which  tbe  English  chancery  court 
has  ingrafted  upon  the  common  law  for  the 
benefit  of  creditors,  and  is  comparatively 
of  modem  origin.  We  concede  tbat  thera 
are  limitationa  which  pubHo  policy  or  gen- 
eral statutes  impose  upon  all  dispositiona 
of  property,  such  as  those  designed  to  pre- 
vent perpetuities  and  accumulations  of  re*! 
estate  in  corporations  and  ecclesiastical 
1>odies.  We  also  admit  that  there  is  k 
just  and  sound  policy  peculiarly  appro- 
priate to  the  Jurisdiction  of  courts  of  equity 
to  protect  creditors  against  frauds  upon 
their  rights,  whether  they  be  actual  or  con- 
structive frauds.  But  the  doctrine  that 
the  owner  of  property.  In  the  frse  ntar- 
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die  of  hi*  will  In  disposing  of  it,  cannot  bo 
diBpoie  ot  it,  but  that  the  object  of  his 
bonntf,  who  partR  with  nothing  in  return, 
must  hold  it  subject  to  the  debti  due  hia 
creditors,  though  that  maj  soon  deprire 
him  of  all  the  benefits  sought  to  be  con- 
ferred hy  the  testator's  aO'ection  or  gener- 
ositj,  is  one  which  we  are  not  prepared  to 
announce  as  the  doctrine  of  tbie  court" 

Touching  the  theory  that  public  policy 
forbids  restraints  upon  the  disposition  of 
m  testator^  bounty,  the  court  said: 

"Kor  do  we  see  any  reason,  ia  the  recog- 
nized nature  and  tenure  of  property  and  its 
transfer  by  will,  why  a  testator  who  givet, 
who  gives  without  anjr  pecuniary  return, 
who  gets  nothing  of  property  value  from 
the  donee,  may  not  attach  to  that  gift  the 
incident  of  continued  use,  of  uninterrupted 
benefit  of  the  gift,   during  the  life  of  the 

?  donee.  Why  a  parent,  or  one  who  lovea 
another,*  and  wishes  to  use  his  own  prop- 
er^ in  securing  the  object  of  his  affection, 
aa  far  as  property  can  do  it,  from  the  ills 
of  life,  the  vicissitudes  of  fortune,  and  even 
his  own  improvidence,  or  incapacity  for  self- 
proteclion,  should  not  be  permitted  to  do 
so,  Is  not  readLI;  perceived." 

In  Hyde  v.  Woods,  9*  V.  8.  623,  520, 
U  L.  ed.  264,  266,  this  court  said  of  Nichols 
T.  Eaton,  supra; 

"In  that  case,  the  mother  of  the  bank- 
rupt, Eaton,  had  bequeathed  to  him  by  will 
the  income  of  a  fund,  with  a  condition  in 
th«  tmst  that  on  his  bankruptcy  or  insol- 
vency the  legacy  should  cease  and  go  to 
to  hie  wife  or  children.  If  he  bad  any,  and 
If  not.  It  should  lapse  into  the  general 
fund  of  the  testator's  estate,  and  be  i 
jeet  to  other  dispositions.  The  assignee 
of  the  bankrupt  sued  to  recover  the  interest 
bequeathed  to  the  bankrupt,  on  the  ground 
that  this  condition  was  void  as  against 
public  policy, 

"But  this  court,  on  a  full  examination  of 
the  authorities,  both  in  England  and  thii 
country,  held  that  the  objection  was  not 
well  taken;  that  the  owner  of  property 
might  make  such  a  condition  in  the  trans- 
fer of  that  which  was  his  own,  and  in  doing 
•o  violated  no  creditor's  rights  and  no  prin- 
eiple  of  public  policy." 

If  such  a  trust  as  that  upheld  in  Nichols 
V.  Eaton  was  not  in  violation  of  princ' 
pies  of  public  policy.  It  must  follow  that 
one  which  neither  restrains  creditors  nor 
alienation  is  not.  If  that  case  is  to  stand, 
the  decree  of  the  court  below  was  right. 

The  principle  upon  which  Nichols  v. 
Eaton  stands  Is  in  line  with  the  views  of 
a  number  of  other  courts.  Many  of  them 
are  cited  in  that  opinion,  and  to  those  we 
add:  Broadway  Nat.  Bank  v.  Adams,  133 
iius.  170,  43  Am.  Bep.  SMt  Uawn 
83  8.  0^—44. 


Bhode  Island  Hospital  Trnit  Co.  76  Conn. 
81,  Ql  Atl.  67,  3  Ann.  Caa.  6B0)  Jonrol- 
mon  V.  MaasengiU,  86  Tenn.  61,  S  8.  W. 
719;  Heneon  v.  Wright,  88  Tenn.  601,  1« 
S.  W.  1035;  Brook*  v.  Eaynolds,  8  C. 
C.  A.  370,  16  U.  8.  App.  STB,  713,  69 
Ted.  fl23;  8mith  v.  Towers,  66  Md.  77,  9 
Am.  St.  Rep.  398,  14  Atl.  4S7,  16  AtLB 
02!*Keyser  v.  Mitchell,  67  Pa.  473;  8ey-? 
mour  V.  McAvoy,  121  Cal.  438,  41  L.R.A. 
644,  63  Pac.  946;  Steih  v.  Whitehead,  111 
ni.  247;  Wallace  v,  Campbell,  63  Tei.  229j 
Garland  v.  Garland  (Day  v.  Slaughter),  87 
Va.  768,  13  L.R.A.  212,  24  Am.  St.  Hep.  682, 
13  S.  E.  478;  Lampert  v.  Haydel,  06  Mo. 
430,  2  L.B.A,  113,  9  Am.  St.' Rep.  358,  0 
S.  W.  780. 

Clafiin  V.  Claflln,  149  Mass.  19,  3  L.R.A. 
370,  14  Am.  St.  Rep.  393,  20  N.  E.  454, 
was  a  case,  on  its  facts,  like  the  case  at 
bar.  The  testator  gave  the  residue  of  bis 
estate  to  trustees  In  trust  to  sell  and  dis- 
pose of  as  follows:  (10,000  to  a  son  when 
of  age;  a  like  sum  when  he  reached  twenty- 
five  years,  and  the  balance  when  he  should 
reach  the  age  of  tbirty  years.  When  the 
son  reached  the  age  of  twenty-one  the 
trustee  paid  him  tlO,000,  and  thereupon 
he  filed  a  bill  in  equity  to  obtain  the  whole 
of  the  fund.  The  Massachusetts  court  held 
the  trust  valid  and  dismissed  the  hill.  R^ 
ferring  to  Broadway  Nat.  Bank  v.  Adams, 
mpra,  where  a  trust  for  support  and  main- 
tenance had  been  upheld  against  creditors, 
the  court  said: 

"The  decision  in  Broadway  Nat.  Bank 
V.  Adams,  supra,  rests  upon  the  doctrine 
that  a  testator  has  a  right  to  dispose  of 
hie  own  property  with  such  restrictions  and 
limitations,  not  repugnant  to  law,  as  be 
sees  fit,  and  that  his  intentions  ought  to 
he  carried  out  unless  they  contravene  soma 
positive  rule  of  law,  or  are  against  publle 
policy.  The  rule  contended  for  by  the 
plaintiff  In  that  case  was  fonnded  upon  the 
same  eousideratlons  as  that  contended 
for  by  the  plaintiff  in  this,  and  the  grounds 
on  which  this  court  declined  to  follow  tlie 
English  rule  in  that  case  are  applicable  te 
this,  and  for  the  reasons  there  given  we  are 
unable  to  see  that  the  directions  of  the 
testator  to  the  trustees,  to  pay  the  money 
to  the  {daintiff  when  he  reaches  the  age  of 
twenty-five  and  thirty  years,  and  not  he- 
fore,  are  against  public  policy,  or  are  eo 
far  inconsistent  with  the  rights  of  property 


that  these  restrictions  upon  the'plaintilTs  • 
possession  and  control  of  the  property  are 
altogether  useless,  for  there  is  not  the  same 
danger  that  he  will  spend  the  property 
while  it  is  in  the  hands  of  the  trustees  u 
there  wooU  be  if  it  were  In  tiia  own." 
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Stier  T,  Naahville  Truat  Co.,  decided  bj 
tlM  Bisth  circuit  court  of  appMiU  (8S  C.  C. 
A.  422,  15S  Fed.  601),  is  kIbo  directly  in 

The  caee  of  Sears  v.  Clioate,  146  Mass. 
89E,  4  Am.  St.  Rep.  320,  15  N.  E.  786,  hu 
been  cited  as  in  conflict  with  Cl&flin  v. 
Claflin.  It  is  not.  Id  tile  former  case  it 
appeared  that  there  had  occurred  circum- 
stances which  the  testator  had  not  contem- 
plated, on  account  of  which  the  court  taw 
no  reason  for  not  terminating  the  trust. 
The  case  was  distinguished  in  Claflin  t. 
Clafiiu. 

In  the  ease  at  bar  nothing  has  happened 
aioce  the  will  which  was  not  anticipated 
br  the  testatrix.  The  ease  falls,  therefore, 
piscisaly  within  the  later  case  d  Claflin  t. 
Claflin.  Here  is  no  reason  for  declaring 
the  trust  invalid.  There  is  no  higher  dutj 
which  rests  upon  a  court  than  to  carry  out 
the  intentions  of  a  testator  when  the  pro- 
Tision  is  not  repugnant  to  settled  princi- 
ples of  public  policy  and  is  otharwiae  valid. 

Decree  affirmed. 

ixa  u.  ■.  U.) 
JAMES  E.  GORMAN,  Appt, 

CHARLES  E.  LITTLEFIELD,  Trustee  in 
Bankruptcy  of  Albert  0.  Brown  et  ftL, 
Coparteners,  Trading  under  the  Nans  of 
A.  0.  Brown  &  Company. 


Shares  of  stock  in  a  certain  corporation. 
Indorsed  in  blank,  and  found  in  the  posses- 
sion of  a  bankrupt  firm  of  stock  brokers 
In  an  amount  greater  than  should  have  been 
on  hand  for  a  customer  for  whom  shares  in 
such  corporation  had  been  bought  with  the 
understanding  that  they  were  to  be  paid 
tor  in  full,  there  being  at  the  time  of  the 

Surchase  an  ample  er^it  balaaos  with  the 
rm  in  the  customer's  favor,  applicable  on 
its  books  to  such  payment,  are  not,  up  to 
the  amount  of  such  purchase,  a  part  of  the 
general  bankrupt  estate  for  the  beneflt  of 
creditors,  but  should  be  turned  over  to  such 
customer,  where  the;  are  otherwise  un- 
claimed, although  they  cannot  be  ideutifled 
as  the  identical  shares  purchased  for  him. 
[BM.  Note.— For  atbar  cases,  see  BUkmptGT, 
Osnt.  Dig.  il  198,  1».  US,  US:    Dec  Dig.  I  140.*] 

[No.  243.] 


APPEAL  from  the  United  States  Clrenlt 
Court  of  Appeals  (or  the  Second  Circuit 
to  review  a  decree  which  aOlrmed  a  decree 
of  the  District  Court  for  the  Southern  Dis- 
trict of  New  Yotk,  holding  certain  shares 
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of  stock  found  In  the  possession  of  a  bank- 
rupt firm  of  stock  brokers  to  be  assets  <rf 
the  bankrupt  estate.    Reversed. 

See  same  case  below,  108  C.  C.  A.  S38, 
184  Fed.  454. 

The  facte  are  stated  in  the  opinion. 

Messrs.  James  Ii.  Oolenuui  and  Robert 
Bunlap  for  appellant. 

Messrs.  Daniel  F.  Haya  and  Ralph  W<df 
for  appellee. 

Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

This  ease  presents  a  controversy  over  250 
shares  of  Qreen  Cansnea  Copper  Company 
stock,  which  came  into  the  posseseiou  of 
the  trustee  in  bankruptcy  of  Albert  O, 
Brown  and  others,  copartners,  trading  un- 
der the  name  of  A.  O.  Brown  &  Company. 
Appellant,  James  E.  Oorman,  claimed  to  bo 
the  owner  of  the  shares  of  stock,  and  in- 
stituted proceedings  In  the  district  court 
to  recover  them.  The  matter  was  referred 
to  a  special  master,  who  found  the  facts  and 
recommended  the  transfer  of  the  stock  t« 
the  claimant.  The  district  court,  upon  hear- 
ing, ruled  otherwise,  and,  upon  appeal  to 
the  circuit  court  of  appeals,  the  ruling  of 
the  district  court  was  sustained. 

The  claimant  for  a  year  or  more  befon 
the  failure  of  A.  O.  Biown  &  Company  was 
a  customer  dealing  with  one  of  the  Chicago 
offlces  of  that  Brm,  buying  stocks  on  mar- 
gin and  also  paying  for  them  in  full.  OhS 
or  about  April  14,  IBOS,  Oorman  directed* 
the  Chicago  office  to  buy  250  shares  of  Green 
Cananea  Copper  stock  for  him.  The  stock 
was  brought  on  the  understanding  that  it 
was  to  be  paid  for  in  full,  and  st  the  tims 
that  the  order  was  executed  the  claimant 
had  an  ample  credit  balance  with  the  firm, 
applicable  on  its  books  to  the  payment  in 
full  of  the  shares  purchased.  The  certifl- 
catea  of  stock  were  left  by  the  claimant  ia 
the  possession  of  the  broker,  subject  to  tb* 
claimant's  future  order.  The  books  of  tb* 
bankrupt  firm  show  that  on  April  14,  lOOS, 
they  bought  for  the  account  of  Oorman,  100 
shares  of  Green  Cansnea  Copper  stock,  and 
received   certifleate  A-336.     This   certiflcate 

was  delivered  to  J.  T.  on  May 

0,  1908,  on  account  of  a  sale  from  H.  Wright 
It,  Company,  of  Cleveland,  Ohio.  On  April 
14,  1908,  the  bankrupt  firm  bought  for  tha 
claimant  GO  shares  of  Green  Cananea  Cop- 
per stack,  and  received  certiflcate  Y-11083. 
This  certificate  was,  on  May  14,  1908,  de- 
livered to  DeCoppet  4  Do  rem  us,  on  account 
of  balance  of  trade  on  that  date.  On  April 
14,  1908,  the  bankrupt  firm  bought  for  tbo 
claimant  GO  shares  of  the  same  stock,  and 
received  oertifieate  B-6580.  This  certiflcate 
was  delivered  to  DeCoppet  &  Donmus  oa 
April  IS,  1908,  on  aeeouitt  of  the  sale  of 
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L.  E.  Gorton,  of  Detroit,  Michig»o.  On 
April  14,  1908,  tha  bukrupt  firm  bought 
for  the  Glftimftnt  CO  ibareB  of  the  ume 
•tock,  knd  received  certificate  B-OS37.  Thia 
esrtiflate  w«a  delivered  to  Carpenter  Jk 
Baggott  on  iSaj  14,  1D08,  on  account  of  & 
aale  to  Pafmii,  Snyder,  k  Compui^,  of 
ClavelMid,  Ohio.  The  reoeiver  in  bank- 
mptey,  now  the  tniatee,  eune  into  the  po*- 
•Miion  of,  and  atil)  haj  in  hi*  poiMaalon, 
eertiflcatea  iadoraed  in  blank  for  an  aggre- 
gate of  360  ibarei  of  Qrcen  Cananea  Cop- 
per stock.  As  to  thia  atock  no  claim  has 
been  filed  with  the  reoeiTsr  or  truatee,  al- 
though the  maiter  aaya  the  time  for  Sling 
cUima  baa  expired.  Xhe  certiS^atea  of  atock 
in  queatioa,  with  thoae  purehaaed  for  other 
Mvlienta,  which  were  paid  for  in  full  or  were 
■  pnrehaaed  on  margin,  wera*p1ace<3  without 
diacrimioation  in  tbe  aame  tin  box.  It  waa 
cuatomar;  to  take  eertiflcate*  to  make  de- 
ll verjr  from  that  box,  indiscriminately,  un- 
leaa  the  certificBta  bad  be«n  transferred  to 
4h«  name  of  tbe  euatomer.  At  bo  time  be- 
fore the  failure  did  the  claimant  receive  hia 
abarea  of  tbe  Green  Cananea  Copper  atock, 
nor  did  be  order  ita  sale. 

Upon  theae  facta  the  question  is,  Are 
theae  abarea  of  stock  a  part  of  tbe  general 
estate  for  tbe  benefit  of  cieditoia,  or  should 
tbey  be  turned  over  to  tbe  cUimantaT 

In  Richardson  v.  Shaw,  209  U.  8.  309, 
S2  L.  ed.  835,  28  Sup.  Ct  Rep.  012,  14  Ann. 
Caa.  981,  tbe  nature  of  this  property  waa 
the  subject  of  dlscuaalon  and  deeiaion  in 
thia  court.  In  that  ease  a  broker,  who  bad 
been  adjudicated  a  bankrupt,  shortly  before 
tbe  bankruptcy,  and  after  his  Inaolvency, 
tamed  over  upon  demand  to  a  customer 
abarea  of  atock  similar  to  thoae  which  bad 
been  held  for  the  customer,  and  for  an  equal 
number  of  abarea.  It  was  contended  that, 
ander  the  eirciunstances,  this  delivery  of 
eertificatea  amounted  to  a  preference  under 
the  bankruptcy  act.  This  court  therefor* 
Itad  to  eonaider  the  legal  relation  of  cus- 
tomer and  broker,  in  buying  and  holding 
abarea  of  stock,  and  it  was  held  that  the 
eertificstes  of  atock  were  not  the  property 
ttaelf,  but  merely  the  evidence  of  it,  and 
that  a  certificate  for  the  same  number  of 
ahares  represented  preciaely  the  aame  kind 
and  value  of  property  aa  another  certificate 
for  a  like  number  of  abarea  in  the  same  cor- 
poration; that  the  return  of  a  different  cer- 
tificate or  the  subetitutioD  of  one  certificate 
for  another  made  no  material  change  in  tbe 
property  right  of  the  customer;  tliat  such 
aharea  were  unlike  diatinct  articles  of  per- 
•oual  property,  differing  in  kind  or  value, 
M  a  horse,  wagon,  or  harness,  and  that 
stock,  haa  no  earmark  which  diatingulshca 
ODe  ahare  from  another,  but  ia  like  grain 
ol  »  UDifonn  quality  in  an  elevator,  one 


buabel  being  of  the  aame  kind  and  value  as 
another.  It  waa  therefore  concluded  that 
the  turning  over  of  tbe  eertificatea  for  tbe 
abarea  of  atock  belonging  to  the  cuatomer,S 
and*  held  by  the  broker  for  him,  did  not* 
amount  to  a  preferential  tranafer  of  Um 
bankrupt'a  property. 

In  tbe  subsequent  caa«  of  Sexton  v.  Keaa- 
ler  k  Co.  22S  U.  B.  BO,  6S  L.  ed.  S9S,  32 
Sup.  Ct.  Rep.  6fi7,  this  court,  speaking  ol 
the  relation  of  customer  and  broker,  said 

(p.  97)  : 

"When  a  broker  agrees  to  carry  stock  for 
a  customer,  be  may  buy  atock  to  fill  sev- 
eral orders  in  a  lump;  he  may  increase  hia 
aingle  purchase  by  stock  of  the  same  kind 
that  be  wants  for  himsalf;  he  may  pledge 
the  whole  block  thus  purchased  for  what 
aum  he  likea,  or  deliver  it  all  in  aatiefaction 
of  later  orders,  and  he  may  aatiafy  tb* 
earlier  customer  with  any  atock  that  be 
baa  on  hand  or  tbat  he  buya  when  the  time 
for  delivery  comes.  Xet,  aa  he  is  bound  to 
keep  stock  enough  to  aatisfy  hia  contraeta, 
as  the  New  York  firm  in  this  case  waa 
bound  to  aubatitute  other  security  if  it  with- 
drew any,  the  customer  is  held  to  have  aneh 
sn  interest  that  a  delivery  to  him  by  an 
insolvent  broker  is  not  a  preference.  Bich- 
ardaon  v.  Shaw,  aupra;  Markhajn  v.  Jaudon, 
41  N.  Y.  236.  So,  a  depositor  in  a  grain 
elevator  may  have  a  property  in  grain  in 
a  certain  elevator,  although  the  keeper  ia 
at  liberty  to  mix  bia  own  or  other  grain 
with  the  deposit,  and  empty  and  refill  tbe 
receptacle  twenty  times  before  making  good 
hia  receipt  to  the  depoutor  oonoernEd." 

It  ia  therefore  unneceseary  for  a  cus- 
tomer, where  share*  of  atock  of  the  same 
kind  are  In  tbe  hands  of  a  broker,  being 
held  to  aatiafy  hia  claims,  to  be  able  to  pat 
bis  finger  upon  the  identical  eertificatea  of 
stock  purchased  for  him.  It  is  enough  that 
the  broker  baa  shares  of  the  same  kind 
which  are  l^ally  subject  to  tbe  demand  ot 
tbe  euatomer.  And  in  this  respect  tbe 
trustee  in  bankruptcy  is  in  the  same  poai- 
tion   aa   tbe  broker.     Richardson   v.   Shaw, 

It  is  said,  however,  tbat  tbe  shares  in 
this  particular  esse  are  not  so  identified 
aa  to  come  within  the  rule.  But  it  does  ap- 
pear that  at  the  time  of  bankruptcy  cer->a 
tificates'were  found  in  the  bankrupt's  poa-* 
seeaion  in  an  amount  greater  than  those 
which  should  bave  been  on  hand  for  this 
customer,  and  tbe  significant  fact  ia  shown 
that  no  other  euatomer  claimed  any  right 
in  thoM  share*  of  stock.  It  was,  as  we  have 
seen,  tbe  duty  of  tbe  broker,  if  he  sold  the 
shares  specifically  purchased  for  the  appel- 
lant, to  buy  others  of  like  kind,  and  to  keep 
on  band  subject  to  tbe  order  of  the  eua- 
tomer certificates  snlBoient  for  the  legiM- 
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mkte  demands  upon  him.  If  b«  did  thia, 
tlM  identification  of  particular  certiBcatea 
i*  unimportant.  Furthermore,  it  wm  tbe 
right  RDd  duty  of  tin  broker,  if  he  »old  the 
certifieatea,  to  use  bia  own  funds  to  keep 
tbo  amount  good,  and  tbig  he  could  do  with- 
out depleting  bia  estate  to  tha  detriment  of 
other  creditors  who  had  no  property  rights 
in  the  certificates  held  for  particular  cus- 
tomers. No  creditor  could  justly  demand 
that  the  estate  he  augmented  by  a  wrong- 
ful conversion  of  the  property  of  another 
in  this  manner,  or  the  api^ication  to  tbe 
general  estate  of  property  which  never 
rightfully  belonged  to  tbe  bankrupt. 

The  ground  upon  which  the  circuit  court 
of  appeals  decided  the  caae  seema  to  haT« 
been  that  tbe  ceitiGcatea  were  not  suffl- 
ciently  identified;  but,  aa  we  have  said, 
they  were  on  hand  to  an  amount  claimed  by 
the  appellant,  and  more,  and  were  not 
elaimed  by  any  other  euatomer.  We  think 
there  should  be  no  presumption  that  the 


stock  was  stolen  or  embezzled  with   int«nt|  .prescribed  width.     The 


I  deprive  the  rightful  owner  of  it,  and 
when  the  unclaimed  shares  are  found  in 
the  posBession  of  tbe  bankrupt  it  is  only 
fair  to  accept  the  general  preaumption  in 
favor  of  fair  dealing,  and  to  decide,  in  tha 
absence  of  countervailing  proof,  that  the 
broker,  out  of  hia  funds,  baa  supplied  the 
deficiency  for  the  benefit  of  hie  customer, 
which  he  had  a  perfect  right  to  do. 
Judgment  reversed. 

(m  D.  B.  M.) 
CHARLES  E.  BARRETT,  Plff.  in  Err, 

STATE  OF  INDIANA. 

OonsTiTtiTioNiL  IjXw  (I  278«)  —  Pouot 
PowEB— Due  Pbocbbb  o>  Law— Bxau- 
i^TiNO  Entbixs  in  Coal  Mihbs. 
1.  Requiring  entries  in  coal  mines,  where 
drivers  are  required  to  drive  with  mine  cars, 
to  have  an  unobstructed  space  of  at  lesat 
B  feet  in  width  outside  the  rails,  aa  ia  done 
by  Burns's  Anno.  Stat.  (Tnd.)  190S,  g  BGB2, 
is  a  valid  exercise  of  the  police  power  ef  the 
state,  and  does  not  violate  the  14th  Amend- 
ment to  the  Federal  Constitution, 


[Ed,  1 
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Law,  Ceol.  Dla.  )|  1207-1X3;    Dec.  DlR.  I  zn.*] 
COMMTTUTIOKAL   IiAW    (|   212*)   —   E<JOAl. 

Feoixchom  or  tht  Laws— Ci.*bsificjl- 
TioN  —  R£aui.Aiino  Entries  ui  Coal 

2.  Singling  out  bituminous  coal  mines  and 
omitting  lilock  coal  mines  when  requiring 
entries  to  be  of  not  lesa  than  a  prescribed 
width,  as  ia  done  bv  Burna'a  Anno.  Stat. 
(Ind.)  lOOS,  S  S582,  doea  not  deny  the  equal 
protection  of  the  laws. 
[BM.  Nc-     --- 
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State  of  Indiana  to  review  a  judgment 
which,  on  a  aecond  appeal,  affirmed  a  con- 
viction in  the  Sullivan  Circuit  Court  for 
violation  of  a  statute  requiring  entriea  in 
coal  mines  to  he  of  not  leas  than  A  prescribed 
width.    Affirmed. 

See  game  case  below,  ITS  Ind.  112,  M  H. 
E.  S43. 

The  facta  are  stated  in  the  opinion. 

Messrs.  John  G,  Chaney  and  Cbarl«s 
E.  Barrett  for  plaintiff  in  error. 

Mr.  Tbomas  H.  Honan,  Attorn^  Gen- 
eral of  Indiana,  and  Messrs.  Edwin  Corr, 
Tbonias  H.  Branam&n,  and  Jams*  E,  Mo- 
Cullougb  for  defendant  in  error. 

■  Mr.  Justice  Dnj  delivered  the  opinion  of" 
the  court: 

The  plaintiff  in  error  waa  convicted  In  a 
circuit  court  of  Indiana  of  the  violation  of 
a  atatute  of  that  state,  requiring  entriea  in 


a  to  be  of  not  less  than  a 


fore  the  supreme  court  of  Indiana. 
Ind.  lei).  87  N.  E.  7;  175  Ind.  112,  8S  N. 
E.  S43.  From  the  judgment  in  the  latter 
case,  affirming  the  conviction,  a  writ  of 
error  waa  prosecuted.  The  assignments  of 
error  raise  the  question  of  the  validity  of 
the  statute  under  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

The  statute  provides  (Burna'a  Anno. 
Stat.  [Ind.]  igaS): 

"8682.  Width  of  entries.— 1,  That  it  shall 
be  unlawful  for  any  owner,  lessee,  agents 
or  operator  of  any  coal  mine  within  the 
etnte  of  Indiana,  to  make,  dig,  construct, 
or  cause  to  be  made,  dug,  or  constructed, 
any  entry  or  trackway  after  the  taking 
effect  of  thia  act,  in  any  coal  mine  in  the 
state  of  Indiana  where  drivera  are  required 
to  drive  with  mine  car  or  cars  unlesa  there 
shall  l>e  a  space  provided  on  one  or  both 
aides  continuously  of  any  track  or  tracka, 
measured  from  the  rail,  in  any  such  entry, 
of  at  least  two  (2)  feet  in  width,  free  from 
any  props,  loose  slate,  dibria,  or  other  ob- 
struction, so  that  the  driver  may  get  away 
from  the  car  or  cars  and  track  in  event  of 
collision,  wreck,  or  other  accident.  It  shall 
be  unlawful  for  any  employee,  person,  or 
persons  to  knowingly,  purposely,  or  ma- 
liciously place  any  obstruction  within  said 
space  as  herein  provided:  Provided,  Tbat 
the  geological  vetna  of  coal  numbers  three 
and  four,  commonly  known  aa  the  lower  and 
upper  velna  In  tbe  block  coal  Selds  of  In- 
diana, ahall  be  exempt  from  the  provistons 
of  thia  act." 

The  next  section  provides  that  anyone 
violating  the  act  ahati  he  guilty  of  a  mia- 
demeanor,  and  preacribea  the  penalty. 

That  the  legislatures  of  tha  states  may. 
In  tha  exereiae  of  the  police  powar,  r^nlata 
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A  lawful  busineBB,  is  too  well  Mttled  to  r«- 
^uin  inoi*  tbui  a  referenee  to  lonie  of  the 
CkBCt  Id  this  court  in  which  thst  right  haa 

fb«eu  austAued  as  agalnat  objectlone  under 
Um  I4th  Amendment.*  Oundling  v.  Chicago, 
JT7  D.  S.  183,  44  L.  ed.  725,  20  Sup.  Ct. 
Kep.  633;  Jacobion  t.  MaaaaehuMttB,  197 
U.  S.  11,  4B  L.  ed.  843,  2S  Sup.  Ct.  Itep. 
S58,  3  Ann.  Caa.  700;  MeLean  t.  ArkaneaB, 
£1]  U.  S.  S3B,  63  L.  «d.  31S,  29  Sup.  Ct. 
Rep.  206;  Williama  v.  Artanaaa,  217  U. 
S.  T9,  64  L.  ed.  G73,  30  Sup.  Ct  Rep.  4B3, 
la  Anu.  Caa.  SSS;  Wstion  t.  Maryland,  218 
U.  8.  173,  S4  L.  ed.  S87,  30  Sup.  Ct.  Sep. 
•44;  Schmidinger  v.  Chicago,  226  U.  S.  678, 
07  L.  cd. ' — ,  83  Sap.  Ct  Bep.  182.  That  the 
mining  of  coal  !■  a  dangerous  busineSB  and 
therefoie  subject  to  regulation  ia  also  well 
•ettled.  It  ia  an  occupation  carried  on  at 
varying  depthi  beneath  the  surface  of  the 
eartb,  amidat  anrroundiaga  entailing  dan- 
ger to  life  and  limb,  and  haa  been,  as  it  may 
be,  the  aubject  of  regulation  in  the  coal- 
mining BtateB  by  atatutea  which  aeek  to  ae- 
cure  the  Bafety  of  those  thua  employed. 
The  legialature  ia  Itself  the  Judge  of  th< 
means  neceaaary  and  proper  to  that  end, 
and  only  such  regulationa  «a  are  palpably 
arbitrary  can  be  aet  aaide  beeaute  of  the 
requiremcnta  of  due  process  of  law  under 
the  Federal  Constitution.  When  such  r 
lationa  have  a  reasonable  relation  to  tbe 
anhject-matter,  and  are  not  arbitrary  and 
oppresaive,  it  ia  not  for  the  courts  to  aay 
that  they  are  beyond  tbe  exerciae  of  the 
legitimate  power  of  legislation.  Carroll 
Greenwich  InB.  Co.  199  U.  8.  401,  60  L.  ed. 
840,  20  Sup.  Ct.  Hep.  06;  Lindaley  t.  Nat- 
utilI  Carbonic  Gaa  Co.  220  U.  B.  01,  6S  L. 
•d.  369,  31  Sup.  Ct.  Rep.  337,  Ann.  Caa. 
1912  C,  100. 

W«  are  unable  to  aay  that  the  require- 
ment  that  entries  shall  have  a  certain 
width  beyond  the  tracks,  ae  prescribed  by 
this  statute,  would  not  promote  the  safety 
of  the  employees  engaged  In  that  work. 
The  legislature  found,  for  reasons  aufflcient 
to  Itaelf,  that  such  additional  width,  kept 
clear  of  obstructions,  would  promote  the 
safety  of  the  employeea,  and  we  are  not  pre- 
pared to  aay  that  in  enacting  such  leglsla- 
tloB  it  violated  the  Federal  Constitution. 
It  is  a-gned  that  the  act  In  question  is 
also  violative  of  the  equal  protection  clause 
of  the  14th  Amendment,  in  that  it  applies 
to  bituminons  eoal  mines,  but  not  to  block 
coal  mines.  The  equal  protection  of  the 
laws  requires  lawH  of  like  application  to 
all  similarly  situated;  but  In  selecting  some 
elaoaes  and  leaving  out  others  tbe  legisla- 

Stnre,   while  it  keeps  within  this  principle. 

'it,  and  may  be,*alIowed  wide  discretion.  It 
la  Um  prarfnee  of  the  legielatore  to  make 
the  lawa,  and  of  tbe  courts  to  enforee  than. 


This  court  has  had  avch  frequent  occasion 
to  consider  this  matter  that  extended  dia- 
cuaaion  is  not  ueceasary  now.  The  legis- 
lature is  permitted  to  make  a  reasonabla 
classiScation,  and  before  a  court  can  inter- 
fere with  the  exercise  of  its  judgment,  it 
muat  be  able  to  say  "that  there  is  no  fair 
reason  for  the  law  that  would  not  require 
with  equal  force  it*  extension  to  otben 
whom  it  leaves  untouched."  This  was  ona 
test  laid  down  In  Miaaouri,  K.  ft  T.  R.  Co. 
V.  May,  194  U.  8.  267,  48  L.  ed.  971,  24  Sup. 
CL  Rep.  638,  and  has  been  quoted  and  fol- 
lowed with  approval  in  Williams  v.  Arkau- 
saa,  217  U.  S.  79,  64  L.  ed.  073,  30  Sup.  CL 
Rep.  493,  18  Ann.  Caa.  866,  and  Wataon  T. 
Maryland,  218  U.  8.  173,  S4  L.  ed.  987,  30 
Sup.  Ct.  Rep.  044.  In  noticing  Otis  eon- 
tention  the  supreme  court  of  Indiana,  when 
the  case  waa  flrst  before  It  (172  Ind.  169, 
87  N.  E.  7),  reviewed  the  situation  in  that 
state,  ai  evidenced  by  official  reports  eon- 
ceming  the  coaI-min!ng  industry,  and  noted 
the  gieat  difference  in  the  production  and 
number  of  mines  between  what  are  called 
the  block  veins  of  coal  and  the  bituminous 
veins  of  coal  existing  In  the  state,  and  also 
the  different  depths  at  which  coal  is  mined 
in  the  strata  of  block  and  bituminous  coal, 
and  concluded  its  diacussion  of  this  sub- 
ject, ae  follows: 

"It  Is  not  unlikely  that  there  ia  In  f&ot 
a  difference  In  the  degree  of  danger  lu  min- 
ing the  two  kinds  of  coal.  Wc  at  least 
cannot  say  the  contrary.  If  so,  it  must  be 
presumed  that  the  legislature  Informed  It- 
self upon  that  subject.  It  nay  be  that 
mining  coal  at  a  distance  of  16G  feet  from 
the  BUrface  is  mora  hazardous  than  mining 
it  at  90  feet  These  matters,  with  the  rela- 
tive output,  relative  number  of  mines  and 
peraona  employed,  may  have  entered  into 
the  consideration  as  requiring  the  act  in 
one  case,  and  not  in  the  other,  and  while 
tbe  relative  number  of  employeea,  mines, 
and  the  output  might  not  be  a  proper  clas- 
sification If  applied  to  persona  in  the  same 
class  of  work,  or  under  the  same  conditions.g 
we  cannot  aay  that'they  are  not  different* 
at  different  depths  and  in  different  kinds 
of  eoal,  and  must  presume  that  they  are; 
at  least,  we  connot  say  that,  as  applied  to 
nil  peraona  alike  employed  in  mining  bi- 
tuminous eoal,  the  aet  Is  invalid  becaQae 
not  applicable  to  block  mining,  and  we  ean- 
not  say  that  the  aot  Is  unreasonable,  or 
determine  as  to  ita  propriety  or  impro- 
priety, and  to  doubt  Its  constitutionality  is 
to  resolve  in  favor  of  its  constitutionality." 

This  is  a  reasonable  disposition  of  the 
matter,  and  we  concur  In  the  eonchialon 
reached  by  the  supreme  court  of  Indiana  In 
this  respect  We  are  unable  to  say  that  the 
application  of  the  taw  to  Mttnninoiu  eaal 
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miaaa  uid  Um  oraiHion  of  block  nwl  mlnca 
wmi  luch  aibitnu7  diMrimination  u  to  mi- 
dar  the  act  luicoiistUutloDal. 

We  find  no  error  in  the  judgment  of  the 
Bnpreme  Court  fo  afflnniiig  the  eonTietion, 
Mid  U  ii  af&nued. 


(St  o.  8.  n.) 

BIO  VEIN  COAL  COMPANY  OF  WEST 

VIRGINIA,  put.  in  Err., 

BBNJAMIM  H.  READ. 


1.  The  change  in  the  lav  effected  bj  the 
act  of  August  13,  1888  (25  Stat,  (.t  L.  433, 
ebap.  880,  U.  S.  Comp.  SUt.  ISOl,  p.  SOS), 
permitting  anita  to  be  brought  in  the  Fed- 
eral courto  In  the  district  of  the  residence 
either  of  the  plaintiff  or  defendant,  did  not 
Abrogate  the  settled  rule  that  no  attacli- 
ment  can  iseue  out  of  a  Federal  court  in  a 
case  where  a  defendant,  bj  reason  of  hia 
nonresidenoe,  was  not  and  could  not  b«  per- 
Bonallj'  served  with   procen,  and  did  sot 

tSi7'vate.—For  other  cbm*.  —  Attubment 
OaBt.  Dig.  ig  (T^S87.  SM.  ESI ;   Dee.  Dl|.  I  Mi.*] 

Afpearaxce    (I    1&*)— Special    Appb&x- 

AKCE— EefecT  to   OivX  JOUBDIOTIOK. 

e.  A  nonresident  defendant  not  poraonal- 
I7  served  in  an  attaehment  snit  does  not 
■ubmit  to  the  jurisdiction  of  the  court  b; 
specially  appearing  tor  the  purpose  of  ob- 
jecting to  the  jurisdiction  on  the  ground, 
among  others,  that  ths  proper^  in  ques- 
tion wBi  not  subject  to  attachment  or  gar- 
nishment. 

[SS.  Nale.— rar  MUer  eases,  ss*  Appeanae^ 
0«nL  DIs.  H  n-a.  M-H;    Dee.  DK-  I  £? 


iSo.  Ml.] 


IN  ERHOR  to  the  Cireuit  Court  of  the 
United  States  for  the  Northern  District 
of  West  Virginia  to  review  a  decree  dismiss- 
ing an  attachment  suit  against  a  nonresi- 
dent who  was  not  personally  served  with 
process  and  who  did  not  appear.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ur.  Osborne  I.  Yellott  for  plaintiff  in 
•raw. 

Messrs.  William  Ij.  Rawls,  Frank 
Ooanell,  and  Oeorgc  Weems  Williams  for 
defendant  in  error. 

8. 

*     Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  Involves  the  Jurisdiction  of  a 
dreuit  court  of  the  United  States  to  Issue 
an  order  of  attachment  in  a  ease  where  no 
personal  sarvlea  eonid  b«  had  upon  the  de- 


fendant,  and   wherein  there   was   no  pe^ 
sonal   appesranoe  to   the   setion. 

The  cose  was  begun  in  ttie  circuit  courtn 
of  the  United'SUtee  for  the  northern  dIs-7 
trict  of  West  Virginia  to  recover  in  debt 
upon  certain  promissory  notes.  A  summona 
was  issued  against  the  defendant,  Benjamin 
H.  Read,  trading  as  Ly nah  k  Bead,  and  re- 
turn was  made  by  the  marshal  that  the 
writ  had  not  been  served,  as  defendant  was 
not  found  in  bis  district.  Thereafter  aa 
affidavit  was  filed  for  an  attachment,  set- 
ting forth  that  the  defendant  was  one  of 
the  receivers  of  the  circuit  court  of  tbe 
United  States  for  the  northern  district  of 
West  Virginia  of  the  property  of  the  Oak- 
land Coal  t  Coke  Company,  and  that  thera 
had  been  allowed  to  him  for  his  services 
as  such  receiver  the  sum  of  (2,000.  An 
order  of  attachment  was  issued,  and  the  re- 
turn of  the  marshal  stated  that  he  had 
been  unable  to  locate  any  property  in  bis 
district  upon  which  to  serve  the  attach- 
ment, and  accordingly  returned  the  writ, 
"No  property  found."  Afterwards  an  order 
was  made  which,  after  reciting  the  begin- 
ning of  the  suit,  and  that  the  defendant 
was  a  nonresident  of  West  Virginia;  that 
the  special  master  had  found  the  sum  of 
I  (3,000  due  him  as  such  receiver,  and  tiiat 
an  order  of  attachment  had  been  issued 
and  placed  in  the  hands  of  the  marshal  for 
the  purpose  of  attaching  the  estate  of  th» 
defendant,  provided  that  a  copy  of  the 
order  be  served  upon  tbe  defendant,  that, 
he  appear  before  the  court,  and  that  a  eo^ 
of  the  order  served  upon  the  defendant  and 
one  Slingluff,  special  receivers  in  a  suit  en- 
titled "Baltimors  Trust  &  Guaranty  Co.  t. 
Oakland  Coal  t  Coke  Co."  should  be  notice 
to  them  of  the  proceedings,  and  that  the- 
claim  of  the  defendant  was  sought  to  be 
attached  therein. 

A  copy  of  the  order  was  served  upon  the 
defendant  in  Baltimore,  Maryland,  .vho 
thereafter  appeared  by  his  counsel  for  the 
purpose  only  of  objecting  to  the  jurisdic- 
tion of  the  court,  and  moved  the  court  to 
dismiss  the  suit  and  quash  the  attachment 
upon  the  following  groundst 

"First.  Ths    record   shows   that    this  da-^ 
feudant  is  not  a'eitisen  of  or  nsident  In,* 
nor  found  within,  the  northern  district  of 
West  Virginia. 

"Second.  The  record  shows  that  the  de- 
fendant has  no  property  whatever  within 
the  said   state  or  district. 

"Third.  That  this  court  has  no  juTicd!»- 
tioQ  M  rem  or  in  pertonam  in  said  action. 

"Fourth.  That  at  the  time  of  the  suing 
out  of  the  writs  of  summons  and  of  attaeh- 
ment herein  on  the  £6th  day  of  June^  l&ll, 
this  defendant  was  not  a  ^Inn  or  resi- 
dent or  found  within  West  Virginia,  uA  - 
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te  h«Ld  no  propertj  in  aaid  state  or  district, 
jmd  at  no  time  since  has  tbis  defendsnt 
bean  such  eltisen  or  resident,  or  had  any 
property  within  tli«  said  district,  althou^ 
th«  return  day  of  the  said  writs  has  long 
•luce  pRBsed,  and  the  defendant  malces  the 
aaid  writs  and  returns  thereon  by  the 
marshal  for  the  northern  district  of  West 
Virginia  a  part  of  this  motion. 

"Fifth.  The  fund  or  compenaatfon  or- 
dered by  this  honorable  court  to  be  paid 
to  the  defendant  for  services  as  receiver 
was  not,  at  the  time  of  the  issuance  of 
■aid  writs  or  at  any  time  since  then,  liable 
to  be  attached  upon  the  alleged  indebted- 
ness of  the  plaintiff,  or  for  the  payment 
thereof,  in  this  honorable  court. 

"Sixth.  This  honorable  court  has  no 
jurisdiction  either  of  property  or  person 
giving  juriadictioD  for  the  maintenance  of 
the  said  action." 

Thereafter,  the  case  coming  on  to  be 
tieard,  counsel  appearing  for  the  defendant 
for  the  purpose  of  objecting  to  the  Juris- 
.diction  and  for  the  purpose  of  the  motions 
flled  only,  and  further  moving  the  court 
to  vacate  and  set  aside  the  orders  issued, 
And  to  quash  the  service  of  summons  in  the 

jMition,  and   to    dismiss   the   case,   certain 
facta  were  found,  without  prejudice  to  any 
motion  of  the  defendant,  and  without   en- 
larging the  appearance  of  tbe  defendant,  as 
follows: 
"Messrs.    Read    and    Slingluff    were    ap- 
je  pointed  receivers  in  the  cause  of  the  Ralti- 
7  more   Trust   &   Giwrantee   Co.**.   Oakland 
Coal  &  Ooke  Co.  of  West  Virginia,  a  cause 
pending  in  the  United  States  circuit  court 
for  the  northern  district  of  West  Virginia, 
by  an   order   in   said  cause  passed   on   the 
12th  day  of  June,  1907,  and  the  receiver- 

-ship  estate  being  ready  for  distribution  on 
June  20,  1010,  this  court  passed  a  decree 
referring  the  cause  to  Special  Master  C.  D. 

'derrick,     with    directions,     among    othrr 

-things,  to  make  a  report  'including  co^ts 

^and  allowances  and  fees,  to  the  end  that  a 
fall  and  complete  decree  might  be  mode  for 
tbe  distribution  and  settlement  at  the  es- 
tate.' 
"On  May  16th,  1911,  the  special  master 

-Hied  such  report.     Among  other  allowances 

-were  the  following: 

"'That  Benjamin  H.  Read,  for  his  serv- 

'iees  as  receiver,  is  entitled  to  and  should 

■be  allowed  the  sum  of  «2,000.* 

"That   no    objection   had   been    taken   or 

-exceptions  made  to  the  above  allowance 
at  the  time  the  attachment  was  laid  in  this 

"That  on  July  7,  1911,  this  court  passed 
an  order  ratifying  the  report  of  tbe  master 
.M  to  tbe  above  and  similar  allowances,  but. 
.tfneted  that  tha  allowance  of  |3,000  eom- 


missions  to  B.  H.  Read  be  retained  by  tbe 
receivers  pending  the  determination  of  the 
questions  arising  out  of  such  attachment. 

Afterwards  the  court  delfvered  an  opin- 
ion in  which  the  judge  directed  that  the 
former  order,  amounting  to  an  attachment, 
should  be  set  aside,  and  bald  that,  inas- 
much a*  personal  service  upon  the  defend- 
ant in  the  action  might  yet  be  obtained  by 
alias  summons,  be  would  not  then  dlsmiia 
the  action.  Later,  the  plaintiff  refused  to 
direct  the  issuance  of  alias  summons,  and 
upon  motion  judgment  was  entered  dis- 
missing the  action,  and  a  eertiScate  was 
made  by  the  court. 

The  certificate  states  that  the  judgment 
complained  of  in  plaintifTs  writ  of  error, 
which  was  set  ont,  is  based  solely  upon 
the  ground  that  the  court  had  no  juris- S 
diction  as  a* Federal  court  to  grant  relief" 
to  the  plaintiff  by  subjecting  to  the  claim 
of  the  plaintiff  the  assets  and  credits  of  tbe 
defendant,  to  be  attached  in  the  case,  with- 
out personal  service  of  summons  upon  him, 
or  his  voluntary  appearance  in  the  cause, 
and  that  the  motion  filed  in  the  case  did 
not  constitute  a  voluntary  appearance,  and 
that  the  court,  as  a  Federal  court,  had  no 
jurisdiction  to  grant  a  personal  judgment 
against  the  defendant,  or  to  make  a  final 
judgment  or  order,  subjecting  to  the  claim 
of  the  plaintiff  the  assets  and  credits  of  the 
defendant  so  sought  to  be  attached. 

The  attachment  was  sought  to  be  levied 
and  was  claimed  to  be  authorized  under  the 
act  of  June  1,  1B72  (17  Stat,  at  L.  ISfl, 
chap.  Z55),  now  S  915  of  the  Revised  Stat- 
utes (U.  8.  Comp.  Stat.  1001,  p.  884).  It 
[s  as  follows: 

"In  common-law  causes  b  the  circuit 
and  district  courts  the  pUlntiff  shall  be  en- 
titled to  similar  remedies,  by  attachment 
or  other  process,  against  the  property  6t 
the  defendant,  which  are  now  provided  by 
the  laws  of  the  state  in  which  such  court 
is  held  for  the  courts  thereof;  and  such 
circuit  or  district  courts  may,  from  time  to 
time,  by  general  rules,  adopt  such  state 
laws  as  may  be  In  force  in  the  states  where 
they  are  held  in  relation  to  attachments 
and  other  process:  Provided,  that  similar 
preliminary  affidavits  or  proofs,  and  sim- 
ilar secnri^,  as  required  by  such  state 
taws,  shall  be  first  furnished  by  the  party 
seeking  such  attachment  or  other  remedy." 

Assuming  that  the  attachment  conld  be 
issued  under  the  laws  of  West  Virginia, 
under  this  statute  was  there  authority 
in  the  courts  of  the  United  States  to  issue 
the  attachment,  it  appearing  that  no  serv- 
ice had  been  or  could  be  made  upon  the  de- 
fendant, and  that  he  had  not  appeared  in 
the  action  T 

Section  tlS  wn  before  this  ooitrt  in  Ex 
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»■  I  T3B  of  the  Revised  Statutes,  act  of  Mftrch 
rs,  187e  {IS 'Stat  at  L.  470,  chap. 
1ST,  U.  8.  Comp.  Stftt.  1>01,  p.  COS),  then 
In  forM,  no  civil  action,  not  local  in  its 
nature,  could  be  brought  tgainrt  anyone 
by  original  prooeu  in  sn;  United  StateH 
circuit  court  other  tban  tbat  for  tbe  state 
at  whicb  he  wm  an  inbabitant  or  in  which 
he  waa  found  at  the  time  of  serving  the 
writ,  an  attachment  could  not  be  issued, 
the  defendant  being  a  nonresident,  and  not 
having  been  served  with  proceas.  It  tras 
further  held  that  an  attachment  was  but 
an  incident  to  a  anit,  and  unless  the  suit 
eould  be  maintained  the  attachment  must 
(all.  In  other  words,  in  cases  where  the 
defendant  could  not  he  sued  and  jurisdic- 
tion acquired  over  him  personally,  tbe  aux- 
iliary remedy  by  attachment  could  not  be 
had,  as  attachment  was  not  a  means  of 
acquiring  jurisdiction.  The  same  view  was 
taken  in  Naaro  v.  Cragin,  3  Dill.  47(,  Fed. 
Cm.  No.  10,OS2,  by  Mr.  Justice  Miller,  on 
the  circuit.  Ez  pajrte  Des  Moines  R.  Co. 
supra,  was  bat  an  affirmance,  as  to  the 
right  of  attachment  where  no  personal  serv- 
ice eould  he  had,  of  the  former  case  of 
Toland  V.  Sprague,  12  Pet.  300,  B  L.  ed. 
1093,  wherein  it  wu  held  that  a  person 
was  not  Mnensble  to  attachment  against 
his  property  except  where  proceas  could  be 
■erved  upon  kla  person. 

It  is  contended,  however,  that  since  the 
act  of  March  3,  1867,  {24  Stat,  at  L.  G52, 
cbap.  373],  as  amended  August  13,  ISBS 
125  Stat,  at  L.  433,  chap.  886,  U.  B.  Comp. 
etat.  1901,  p.  608),  the  right  of  attach- 
ment should  be  held  to  exist  in  cases  like 
the  present.  The  statute  of  1888  provides: 
"And  no  civil  suit  shall  be  brought  be- 
fore either  of  said  courts  against  any  per- 
son, by  any  original  process  or  proceeding, 
in  any  other  district  than  that  whereof  be 
ii  an  inhabitant;  but  when  the  jurisdic- 
tion is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different 
states,  suit  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the  plain- 
tiff or  the  defendant." 

The  argument  is  that  the  right  to  issue 
an  attachment  under  the  act  of  1S72  should 
obtain,  since  the  law  now  permits  suit  in 
igthe  district  of  the  residence  either  of  the 
■plaintiff  or  defendant,  omitting  tbe  pro- 
vision of  the  act  of  1S7S,  that  the  defend- 
ant eould  be  sued  only  in  the  district  in 
whicb  he  was  an  inhabitant  or  could  be 
found  at  the  time  of  commencing  the  pro- 
ceeding. But  we  are  of  the  opinion  that 
this  amendment  to  the  statute  was  not 
intended  to  do  away  with  the  settled  rule 
that,  in  order  to  issue  an  attachment,  tbe ' 


defendant  must  he  aubjeet  to  personal  serv> 
ice,  or  voluntajily  appear  in  tbe  action.  If 
CongreM  had  intended  any  such  radical 
change,  it  would  have  been  easy  to  have 
made  provision  for  that  purpose,  and 
doubtleaa  a  method  of  service  by  publica- 
tion in  such  cases  would  have  been  pro- 
vided. We  think  the  rule  has  not  been 
changed;  that  an  attachment  is  still  but 
an  incident  to  a  suit,  and  that,  unleas  juris- 
diction can  he  obtained  over  tbe  defendant, 
his  estate  cannot  be  attached  in  a  Federal 
court  Bee  Laborde  v,  Ubarri,  214  U.  B. 
173,  63  L.  ed.  9Ee,  29  Sup.  Ct.  Bep.  S62; 
United  States  v.  Brooke,  1S4  Fed.  341. 

Another  contention  is  that  the  defendant, 
in  appearing  for  the  purpose  of  the  motion 
submitting  to  the  court  the  question  of  the 
right  to  attach  his  compensation  as  re- 
ceiver in  the  court,  had  voluntarily  sub- 
mitted to  the  jurisdiction  of  the  court;  bitt 
we  are  of  the  opinion  that  this  contention 
is  untenable.  It  is  the  settled  practice  in 
the  Federal  courts  that  an  appearance  may 
be  made  for  tbe  sole  purpose  of  raising 
jurisdictional  questions,  without  thereby 
submitting  to  the  jurisdiction  of  the  court 
over  the  action.  Goldey  v.  Morning  News, 
168  U.  B.  618,  39  L.  ed.  B17,  IB  Sup.  OL 
Rep.  669;  Shaw  v.  Quincy  Min.  Co.  145  IT. 
8.  444,  4G3,  3a  L.  ed.  768,  772,  12  Bup.  Gk 
Rep.  936. 

It  la  true  tbat  where  the  defendant  ap- 
pears by  motion  and  objects  to  tbe  jurisdic- 
tion, and  also  submits  a  question  going  to 
the  merits  of  the  action,  it  being  one  of 
which  the  court  bad  jurisdiction,  there  ia 
a  general  appearance  in  the  case  which 
gives  jurisdiction,  as  in  Si  Louis  &  S.  F. 
R.  Co.  V.  McBride,  141  U.  a  127,  36  L. 
ed.  869,  11  Sup.  Ct.  Rep.  982,  where  a  de- 
murrer was  interposed  raising  two  grounds 
of  jurisdiction,  and  the  third  going  to  the 
merits  of  the  cause  of  action,  and  It  waafi 
held 'that  there  bad  been  a  submission  t«* 
the  jurisdiction  of  the  court  See  also 
Western  Loan  i,  Sav.  Co.  v.  Butte  Jt  B. 
ConsoL  Min.  Co.  210  U.  B.  388,  62  I.,  ed. 
1101,  28  Sup.  Ct.  Rep.  720. 

In  this  case,  however,  the  submission  was 
not  of  any  question  involving  the  merits 
of  the  suit,  but  of  one  with  reference  to  the 
jurisdiction  of  the  court  to  issue  the  at- 
tachment; adding  the  further  ground  that 
the  property  in  question  was  not  subject 
to  attachment  or  garnishment.  No  issue 
was  made  involving  the  merits  of  the  action. 
This  special  appearance  was  sufficient  to 
raise  the  question  of  jurisdiction  only. 
Davis  V.  aeveland,  a  C.  &  St.  L.  R.  Co. 
217  U.  B.  157,  64  Led.  703,27  LJt.A.(NA) 
823,  30  Sup.  CL  Rep.  463,  18  Ann.  Css. 
fl07. 

In  our  opinion  the  Circuit  Court  did  net 
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Judgmeot  Affirmed. 


city  of  detboit. 

Stbeet  Railboadb  (|  28*)— Furohibe 
ExTiMBiDN   or  TXHU. 
L  The   life  of   street  railway   franehlaea 

Eted  respecttTelT  bj  §,  city  and  an  ad- 
ng  township  for  ft  definite  and  fixed 
wai  not  eitended  until  tlie  date  fixed 
by  tbe  township  for  the  termination  of  other 


tinn  of  a  part  of  the  to^rnahip  to  the  city, 
requiring  the  street  railway  company  "for 
"the  full  term  of  said  township  grante"  to 
kU  workmen's   tickets   at  a   reduced   rate, 

.good  on  the  lines  in  question,  the  other  pro- 
TJaions  of  the  township  grant*  to  remain 
iiDchAnged,  Bince  a  fair  construction  of  the 
ordinance  required  Buch  service  at  the  rates 
fixed  only  w)ii!e  th«  railway  had  a  lawful 
right  to  use  the  strceta  under  its  granta. 

IBH.  Note— For  other  cma(»,  ««  StTMt  Rail- 
rouls,  CenL  Dig.  H  3S-42,  (4,  li.  X,  a,  ti-(6; 
D«.  Dig.  1  IS.-: 

<30SBTrTUTI0NAI.  LaW   (|   134*)— I  UP  A1  BIN  q 
CONTKACT      OBLIOATIONS    —     RlGHT      OP 

Stbeet  Raixwa<  atter  Frakohibi  kaa 

BXPIBID. 

2.  A  street  railway  company  whole  fran- 
ehlse  to  use  the  city  streets  has,  by  its 
'tarmi,  expired,  baa  no  implied  contract 
right  to  remain  in  the  streets  under  such 
reasonable  amngementa  for  public  service 
«■  the  aituation  may  require,  which  would 
bt  Impaired,  contrary  to  U.  8.  Const,  art. 
1,  I  10,  by  requiring  the  street  railway 
aompany  to  cease  operating  its  cars  and  to 
remove  its  tracks  and  other  property  from 
the  streets  within  a  reasonable  time. 

[Bd.  Note.— Tor  other  cuM,  in  Constitutional 
I«w.  Cent.  DlB.  I  Ut;    EWc.  Dig.  I  134.*] 


Stsxtt  Rulwai  Tbaokb. 

3.  The  property  of  a  street  railwaT  com- 
pany whose  franchiee  to  operate  in  the  city 
streets  has,  by  its  terms,  expired,  is  not 
taken  without  due  process  of  law  hy  requir- 
ing it  to  remove  its  tracks  and  other  prop- 
erty from  the  streets  wit!iin  a  reasonable 
time. 

[BO.  Note.— For  otbar  eases,  sea  Conetltnttoaal 
I^w,  CsDt.  D|R.  I  TU;    Dm.  Dlt.  I  ID.*] 

[No.  10*7.] 


IN  ERROB  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  decree 
which,  affirming  a  decree  of  the  Circuit 
Court  for  the  County  of  Wayne,  in  that 
state,  held  that  certain  street  railway  fran- 


chises had  expired,  and  that  the  municipal* 
ity  might  require  the  street  railway  eoni- 
pany  to  cease  operation  and  to  vacata.  th* 
streets.     Affirmed. 

See  aame  case  below,  172  Mich.  186,  18T 
N.  W.  64B. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolin  C.  Donnelly,  WllUsm  Ii. 
Carpenter,  and  Fred  A.  Bak«r  for  pWn- 
tifl  in  error. 


*  Mr.  Justice  Day  delivered  the  opinion  of* 

the  court: 

This  is  a  snit  in  equity,  originating  In 
the  circuit  court  for  ths  county  of  Wayne, 
of  the  state  of  Michigan,  brought  by  the 
city  of  Detroit  against  the  Detroit  United 
Railway,  to  determine  that  certain  fran- 
chises of  the  railway  have  expired,  and  to 
require  it  to  pay  a  temporary  rental,  or 
to  vacate  the  streets  operated  under  the 
franchises.  The  decree  of  the  circuit  eotnt 
in  favor  of  the  city  was  affirmed  l^  the  to- 
preme  court  of  Michigan.  The  ease  come* 
here  on  writ  of  error,  and  is  now  before 
us  on  motion  of  the  city  to  diamls*,  affirm, 
or  advance. 

The  Detroit  United  Railway  owns  and 
operates  all  the  street  railways  in  Detroit. 
Its  principal  east  and  west  line  is  called  the 
Fort  Street  Line,  in  connection  with  which 
three  franchises  have  been  granted  to  thsQ 
railway  and*lts  predecessors.  One  of  the* 
franchieea  was  granted  by  the  township 
of  Sprlngwella,  part  of  which  has  since 
been  annexed  to  the  city  of  Detroit  by 
legislative  act,  and  the  other  two  were 
granted  by  the  city.  By  their  terms  the 
franchises  expired  June  IT,  June  SO,  and 
July  24,  1910,  respectively. 

The  township  of  Springwells  had  also 
granted  certain  other  franchises  (the  part 
of  the  railway  system  covered  by  such 
franchises  not  being  Inrolved  In  this  suit, 
however)  to  the  railway  in  1889  and  1S91, 
to  expire  in  1921,  naming  a  certain  rata 
of  fare,  and  providing  that  the  traclu  con- 
structed nnder  snob  granta  should  be 
deemed,  for  the  purpose  of  collecting  faree, 
extension  of  the  traoka  theretofore  laid 

the  township  and  city.    Upon  the  incln- 

n  of  that  part  of  Uie  township  of  Spring- 
wells  within  the  city  which  oontained  the 
lines  of  railway  covered  by  the  franchisee 
of  1888  and  1891,  the  city,  which  had 
theretofore  made  certain  contracts  with  the 
railway  for  the  reduction  of  fare  upon  the 
lines  then  within  the  city  limits  at  certain 
hours,  under  a  system  of  tickets  called 
workingmen's  tickets,  by  an  ordinance 
ed  May  2,  1908,  entitled,  "An  Ordi- 
nance in  Relation  to  Bates  of  Pare  on  Fort 
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Street  UaM  of  tbe  Detroit  United  lUil- 
iraj,"  MUHided  the  towiuhlp  fnneliiMi 
■o  tlutt  the  Bgreement  between  the  nilwa; 
«nd  the  city  nith  reference  to  worlcingmen'a 
ticket!  (hould  apply  to  the  lines  embraced 
in  the  grftnte  of  1SS9  uid  1S91  for  the  term 
of  *veh  gnuita,  but  provided  that  the  other 
proviaiona  of  the  townihip  grant*  ihould 
TenMin  unchKnged. 

Shortly  before  the  expiration  of  the  tbree 
franchieea  involved  In  thia  luit  the  dtj 
passed  three  reeolutione  under  date  of  June 
14,  June  21,  and  July  19,  1910,  the  third 
being  like  but  aupereeding  the  other  two. 
The  resolution  of  July  IS,  1910,  after  re- 
citing the  fact  that  two  of  the  ordinances 
had  expired  and  the  other  *oon  would  ez- 

Ppirei  that,  because  of  the  pendency  of  a 
certain  suit  and'injunctiooa  issued  therein, 
an  ordinance  prescribing  tbe  terms  and  con- 
ditions under  which  the  railway  might  con- 
tinue to  operate  its  lines  after  the  expira- 
tion of  its  franchises  could  not  be  enforced ; 
that  under  the  Constitution  of  Michigan  it 
was  impoBHible  for  the  city  to  grant  a  term 
franchiee  without  the  affirmance  of  the 
electors  of  tbe  city,  and  that  the  railway 
was  denied  the  right  to  operate  its  lines 
without  a  franebise,  provided  that  tbe 
railway  might  temporarily  operate  under 
the  same  terms  and  conditions  as  thereto- 
fore existed  upon  tbe  payment  of  (200  a 
day  to  the  city,  and  that,  except  upon  such 
terms,  consent  to  operate  its  railway  was 
denied  and  refused  to  tbe  railway.  Tbe 
railway,  by  written  communication,  denied 
tliat  tbe  franchises  had  expired,  insisted 
that  tbe  demaoda  of  the  city  were  illegal, 
and  declined  to  pay  the  sum  named  in  the 
resolution. 

The  railway,  among  other  defenses,  as- 
•erted  that  the  ordinance  of  1906  had  the 
effect  of  extending  its  franchiaes  to  1921; 
that,  the  original  franchisee  being  silent 
on  the  question  of  the  rights  of  the  parties 
upon  the  termination  of  the  grants,  an  im- 
plied contract  was  created  that  tbe  railway 
and  otber  property  of  the  railway  should 
continue  in  place  and  in  use  for  the  public 
eoDvenience,  on  reasonable  terms,  and  in 
conformity  to  the  rights  of  the  city,  public, 
and  railway,  and  that  the  resolutions  im- 
paired tbe  obligations  of  the  contracts  of 
tbe  railway,  in  violation  of  |  10,  article 
I,  of  the  Constitution,  and  deprived  it  of 
it*  property  without  due  process  of  law, 
in  contravention  of  the  14th  Amendment. 

Tbe  circuit  oourt  held,  among  other 
things,  that  the  franchises  had  expired, 
and  ordered  the  railway  to  accept  the  terms 
of  the  resolution,  and  comply  with  its  pro- 
visions or  to  vacate  tbe  streets.  The  au- 
prema  court  of  Michigan  affirmed  the  de- 
eision  of  the  drcuit  court,  that  the  fran- 


ohisea  had  expired,  and  that  all  rights  of 
the  railway  to  occupy  the  streets  and  torn 
maintain  and  operate  it*  railway'bad  ter-* 
mjnated,  and  held  that  the  common  eouncO 
of  tbe  city  might  require  the  railway  to 
cease  the  operation  of  its  care,  and  might 
also  require  tbe  railway  to  remove  its 
tracks  from  the  streets,  and  provided  the- 
minimum  time  in  which  the  railway  should 
be  compelled  to  comply  with  the  demands- 
of  the  common  council. 

Certain  Federal  questions  are  made- 
wblcb  require  consideration,  upon  this  ap- 
plication to  dismiss  or  affirm,  tbe  first  of' 
which  ia  that  tbe  attempt  to  germinate 
tbe  rights  of  tbe  railwaf,  and  require  the- 
removal  of  its  tracks  and  property  from, 
the  streets  of  tbe  city,  impairs  the  obliga- 
tion of  a  valid  and  subsisting  contract  for 
the  continued  use  of  tbe  streets  until  1921.. 
This  contention  is  bssed  upon  tbe  ordi- 
nance of  May  2,  1906,  which,  by  its  title,. 
purports  to  be  one  in  relation  to  rates  of 
fare  on  the  Fort  Street  Lines  of  tbe  rail- 
way, and  which  provides,  after  reciting  the- 
purpose  of  the  ordinance,  as  we  have  men- 
tioned above,  and  the  intention  ttiat  the- 
grants  from  the  township  of  Springwella- 
may  be  modified  in  accordance  with  the- 
ordinance,  tbe  terms  and  conditions  of  tha 
township  grants  not  to  be  otherwise  af> 
fected   by   the   agreement: 

"That  the  Detroit  United  Railway  shall^ 
for  the  full  term  of  said  township  grants, 
issue  and  sell  tickets  at  the  rate  of  eight 
tickets  for  26  cents,  each  of  said  tickets  to- 
be  good  for  a  continuous  ride  between  any 
two  points  on  what  are  known  as  the- 
routes  of  the  Fort  Wayne  ft  Elm  wood  Rail- 
way lines,  BO  called,  whether  constructed 
under  grants  from  the  township  of  Spring- 
wells  or  from  the  city  of  Detroit,  between 
the  hours  of  0  a,  h.  to  6:30  a.  h.;  and  the 
hours  of  4:46  and  5:4E  v.  u.;  but  the- 
terms  of  said  township  grants  in  alt  other 
respects  shall  not  be  modified  or  changed, 
nor  shall  this  ordinance  and  tbe  acceptance 
thereof  be  construed  to  abridge,  enlarge, 
or  extend  any  rigliLs  acquired  by  said  rail- 
way company,  or  its  asHiguors  or  prede- 
cessors in  title  under  said  several  grants 
from  tbe  township  of  SpringweUs."  S 

'The  argument  is  that,  as  this  ordinance* 
obligates  the  railway  for  the  full  term  of 
the  township  granta,  which  do  not  expire 
until  December  14,  1921,  to  sell  tIckeU 
and  transport  passengers  over  its  railway, 
including  the  portion  covered  by  the  now 
expired  grants,  the  last-named  grants  of 
tbe  railway  were  thereby  extended  to  ex- 
pire at  the  same  time  with  tbe  tcwnship- 
grants,  because  only  by  such  conatruction 
can  the  obligation  of  the  railway  to  furnish 
transportation    for    the    full    term    of    Ui» 
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township  grants  b«  complied  with;  that 
thia  was  &  cODtT&ctual  obligation  propowd 
hj  the  city  and  accepted  bj  the  railway, 
mad  necessarilj  extended  the  grant*  of  the 

The  principles  upon  which  grants  of  this 
character  are  to  be  conttrued  have  been 
Irequentlj  declared  in  decisions  .  of  thii 
«ourt.  The;  were  stated  hf  the  late  Mr. 
Justice  Peck  ham,  speaking  for  the  court, 
in  aeveland  Electric  R.  Co.  t.  Cleveland, 
20*  U.  S.  lie,  120,  61  L.  ed.  399,  403,  27 
£up.  Ct.  Rep.  202: 

"The  rules  of  construction  which  have 
been  adopted  by  courts  tn  ULses  of  public 
pante  of  this  nature  by  the  authorities  of 
eities  are  of  long  standing.  It  has  been 
held  that  such  grants  should  be  in  plain 
language,  that  they  should  be  certain  and 
'definite  in  their  nature,  and  should  contain 
so  ambiguity  in  their  terms.  The  legis- 
lative mind  must  be  distinctly  itnpressed 
-with  the  unequivocal  form  of  expression 
contained  in  the  grant,  'in  order  that  the 
privileges  may  be  intelligently  granted  or 
purposely  withheld.  It  a  matter  of  com- 
mon knowledge  that  grants  of  this  eharae- 
ter  are  usually  prepared  by  those  inter- 
ested in  them,  and  submitted  to  the  legis- 
latures with  a  view  to  obtain  from  such 
bodies  the  most  liberal  grant  of  privileges 
which  they  ate  willing  to  give.  This  is  one 
Among  many  reaeona  why  they  are  to  be 
strictly  construed.'  Blair  t.  Chicago,  201 
U.  S.  400,  471,  60  L.  ed.  SOI,  830,  26  Sup. 
Ct  Rep.  427." 

Applying  these  principle*,  it  is  impossi- 
ble to  hold  that  the  effect  of  this  ordinance 
wai    to   extend   franchises   which   by   their 

<a  terms    had    definite     and    fixed    duration. 

•  Buch'eSect  is  nowhere  suggested  in  the 
preamble  of  the  ordinance,  and  does  not 
necessarily  inhere  in  the  thing  sought  to 
be  accomplished.  Legislation  concerning 
prior  grants  was  not  brought  to  the  atten- 
tion of  the  council,  so  that  privileges  en- 
larging them  could  be  intelligently  acted 
upon  and  clearly  given  or  explicitly  with- 
lield.  A  fair  construction  of  the  ordinance 
Tequiies  such  service  at  the  rates  fixed  only 
while  the  railway  bad  a  lawful  right  to  use 
the  streets  by  grant  from  the  city.  Cer- 
tainty it  was  not  contemplated  that  the 
4ity  would  require  euch  service  after  the 
grant  which  it  had  Itself  given  to  the  rail- 
way had  expired  by  its  own  limitation. 
Any  other  construction  of  this  ordinance 
is  forced  and  unnatural,  and  the  construe- 
iion  contended  for  would  have  the  effect  to 
-deprive  the  city  of  the  right  to  control  the 
«M  of  its  etreett,  and  grant  to  the  railway 
without  auy  consideration  or  compensation 
Tights  which  this  record  shows  are  of  great 


Nor  do  we  find  more  force  In  the  claim 
of  an  implied  contract  to  permit  the  raU- 
way  to  remain  in  the  atreets  under  such 
reaaonable  arrangementa  for  public  servioe 
as  the  situation  might  reqnire.  The  right 
to  grant  the  nse  of  the  streets  was  in 
the  city.  It  had  exercised  It,  had  fixed  by 
agreement  with  the  railway  the  definit* 
period  at  which  such  rights  should  end. 
At  their  expiration  the  rights  thus  defi- 
nitely granted  terminated  by  force  of  the 
terms  of  the  instrument  (rf  grant.  The 
railway  took  the  several  grants  with 
knowledge  of  their  duration,  and  has  ac- 
cepted and  acted  upon  them  with  that  fact 
dearly  and  distinctly  evidenced  by  written 
contract.  The  rights  of  the  parties  wera 
thus  fixed,  and  cannot  be  enlarged  by  Im- 
plication. Louisville  Trust  Co.  v.  Qncin* 
nati,  22  C.  C.  A.  334,  47  U.  B.  App.  30,  70 
Fed.  2SG;  Cedar  Rapids  Water  Co.  v.  Cedar 
Bapids,  118  Iowa,  234,  91  N.  W.  1081 ;  Scott 
County  Macadamized  Road  Co.  v.  Missouri, 
216  U.  B.  338,  64  L.  ed.  221,  30  Sup.  Ct 
Rep.  110;  St.  Clair  County  Tnrnp.  Co.  r. 
Illinoia,  36  U.  S.  63,  34  L.  ed.  65L 

We  are  of  the  opinion  that  where  a  street*! 
railroad  is  *  authorized  to  operate  in  the* 
streets  of  a  city  for  a  definite  and  fixed 
time,  and  has  enjoyed  the  full  term  granted, 
it  may,  upon  failure  to  renew  the  grant,  be 
required,  within  a  reasonable  time,  to  re- 
move its  trades  and  other  property  from  the 
streets.  In  this  oaae  the  supreme  court  of 
Michigan  held  that  if  the  city,  by  the  reso- 
lution of  its  common  council,  should  require 
the  removal  of  the  railway's  property  from 
the  streets,  the  removal  shduld  be  effected  Vy 
the  railway  within  ninety  days  after  notioe 
of  the  resolution,  unless  It  be  .given  a 
longer  time  or  the  time  given  be  extended 
by  like  resolution.  In  thus  providing  for 
the  removal  of  the  property  of  the  railway 
from  the  streets  of  the  city,  we  are  unable 
to  Bee  that  any  contractual  obligation  was 
impaired,  or  that  the  property  of  the  rail- 
way was  taken  without  due  process  of  law, 
and  these  are  the  contentions  as  to  FederAl 
questions  argued  In  this  connection. 

A  number  of  other  assignments  of  error 
are  made,  soma  of  which  do  not  appear  to 
have  been  taken  in  the  supreme  court  of 
Michigan  and  are  eonsequently  not  review- 
able here,  and  in  none  of  them  do  we  find 
any  contention  of  the  substantial  impair- 
ment of  rights  secured  by  the  Federal  Con- 
stitution to  the  plaintiff  in  error. 

We  think  the  Federal  rights  relied  upon 
are  of  such  nature  as  to  require  no  further 
argument  for  their  determination,  and  the 
motion  of  the  defendant  in  error  to  afllrm 
will  be  granted. 

Afiirmed. 
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OEMTRAL  8AINTB  JEANNB. 
MAsmi  AHD   Sbbtant  (I  196*)— Fbllow 

SCBTADTfr— TOLVJITXKB. 

1.  A  person  consenting  b>  aid  in  hkuling 
ft  boiler  to  ■  sugar  mill,  whether  a  volun- 
teer or  not,  must  be  regarded  as  a  fellow 
■ervant  with  the  driver  of  the  mill  owner's 
automobile  during  a  trip  taken  for  the  pur- 
poae  of  doing  the  work,  so  as  to  preclude 
any  recovery  against  such  owner  (or  in- 
Juriee  received  by  the  former  through  the 
driver's  negligence. 

JSa.  Note.— Tor  ( 
BsrrsDt,  Cant.  Die 
1  l»8.'l 

BviDBNOi  (I  81*)— Fbbsdmptioei— FOBuait 

sTxlie  common-law  fellow-servant  rule 
must  be  assumed  to  have  existed  in  Porto       Notwithstanding  the  adTniseion  that  ths 


Rico, 


view  of  the  provisions  of  Porto 


Blco  Rev.  Stats,  t  Codes  1602, 
adopting  th 
act,  that  tb< 
tain  speciSc  caaei  for  injuries  caused  by  the 
negligence  of  a  fellow  servant,  and  that  the 
ftct  ahall  not  apply  to  injuries  caused  to 
domestic  servants  or  farm  laboreri  by  fel- 
low emplovces. 

[Ed.  Now.— Par  otbar  else*.  •••  Svldanc*, 
Cant  t>lE.  1  101:    Oec  Die-  I  81.*} 

IfASrEB  AND  Servant  (|  286*)— Qdxbtioh 

roB  JUHT— NEaUOINCE. 

3.  Evidence  that  it  waa  the  custom  of  an 
employee  to  drink  while  driving  bis  em- 
ployer's automobile,  and  that  he  was  "nob 
In  the  mood  or  attitude  which  he  usually 
bad  when  we  worked  together  in  the  shops," 
does  not  require  the  mbmitsion  to  the  jury 
ol  the  question  whether  the  employer  might 
ba  liable  for  injuries  to  a  fellow  servant 
I   tbi 

„ .  -,-.  — i.  101 

4.1OI£-106Oi  Dse. 
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Bnbmttted  May  2,  1913.    Decided  Utf  t», 

1913. 

IN  EBROB  to  the  District  Court  of  tha 
United  States  for  Porto  Rico  to  review 
ft  judgment  entered  on  a  verdict  directed  in 
favor  of  the  defendant  in  an  action  for  per- 
sonal Injuries.    AfBrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  B.  K.  PettliiKlIl  and  Georse 
H.  Iiamar  for  plaintiff 

Messrs.  Benjamtti  8.  Minor,  Hugh  B. 
Rowlftnd,  and  CoIIey  W.  Bell  for  defend- 


IV 


Hr  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  persona)  injuries 
suffered  in  Porto  Rico.  The  declaration  al 
leges  that  the  plaintiff,  at  the  defendant' 
nqnest,  made  ft  trip  oa  an  automobile  of 


the  latter  "for  the  purpose  of  aiding  other 
employees  of  the  defendant  in  moving  a  cer- 
tain boiler  which  was  the  property  of  the- 
defendant,"  and  that,  in  returning  from 
the  trip,  the  automobile  was  so  negligently 
oferat^  by  the  defendant,  ila  agents  and 
emp1o;eea,  that  it  was  driven  Into  a  ditch 
and  the  plaintiff  was  badly  hurt.  There 
was  ft  trial  by  jury,  in  which,  at  the  end 
of  the  plaintiff's  evidence,  the  judge  ^- 
rected  a  verdict  for  the  defendant  and  th* 
plaintiff  eicepted.  The  evidence  showed 
that  the  machine  was  driven  by  a  servant  of 
the  defendant,  so  that  tt  appeared  in  proof 
that  the  plaintiff  was  suing  for  an  injury' 
caused  by  a  fellow  servant,  as  is  to  be  in- 
ferred from  the  face  of  the  declaration  it- 


plaintiff  was  an  employee  of  the  defendant, 
imported  by  the  words  "for  the  purpose  of^ 
aiding  other  employees,"  It  is  argued  that§ 
'the  plaintiff  was  not  a  fellow  servant,  and* 
therefore,  although  the  contention  hardly 
is  open,  the  substance  of  the  testimony 
may  be  stated.  The  plaintiff's  general  em- 
ployers had  sold  a  sugar  mill  to  the  Cen- 
tral, delivered  In  New  Orleans.  At  the  re- 
quest of  the  Central  they  had  sent  over 
the  plaintiff  to  put  up  a  chimney,  a  bat- 
tery of  six  boilers,  and  a  bagasse  track. 
While  at  the  work  he  seems  to  have  been 
paid  by  the  defendant  and  waa  under  the 
direction  of  its  chief  engineer.  The  chim- 
ney had  been  nearly  finished  and  the  next' 
work  was  to  set  np  the  boilers,  but  they 
had  not  arrived.  The  man  in  charge  of  tiM 
transportation  directed  the  plaintiff  to  go- 
and  help  to  get  a  boiler,  which,  after  asking- 
tho  chief  engineer  for  leave,  he  did.  When. 
they  got  to  the  boiler  there  were  not  enough 
machines  to  haul  it,  so  that  they  bad  t« 
return  to  the  Central.  On  the  way  tbo 
driver  seems  to  have  been  more  or  less 
drunk,  and  negligently,  it  must  be  assumed, 
upset  the  machine. 

Whether  the  plaintiff  was  in  the  general 
employ  of  the  defendant,  as  he  seems  to 
have  been,  or  not,  the  service  that  he  con- 
sented to  render  was  the  defendant's  work. 
In  rendering  that,  at  least,  be  came  under 
its  orders  and  became  its  servant.  Assum- 
ing in  his  favor  that  he  waa  a  volunteer, 
tliat  fact  did  not  enlarge  his  rights.  Degg- 
V.  Midland  R.  Co.  1  Hurlst  k  N.  773,  2(1 
L.  J.  Eieh.  N.  S.  171,  3  Jur.  N.  8.  SOS, 
S  Week.  Rep.  364;  Potter  t.  Faulkner,  1 
Rest  ft  B.  800,  31  I.  J.  Q.  B.  N.  S.  30,  9 
Jur.  N.  S.  253,  5  L.  T.  N.  S.  iSS,  10  Week. 
Rep.  93:  Barstow  v.  Old  Colony  R.  Co.  143 
Mass.  635,  B39,  10  N.  E.  asB^'wischam  r. 
Rickards.  136  Pa.  lOn,  10  L.R.A.  97,  20  AtL 
S32.  Other  cases  will  be  found  in  S  Labatt, 
Mast.  &  8.  I  031.    He  was  the  defendants 
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MrvoDt  not  only  whito  actually  at  work  on 
the  boiler,  but  during  tb«  trip  taken  for  the 
purpOM  of  doing  the  trork.  Northern  P. 
B.  Co.  V.  Feteraon,  192  U.  S.  34S,  3SS,  40 
L.  ed.  g»4,  ess,  IS  Sup.  Ct.  Rep.  843 ;  Mar- 
tin T.  Atchieon,  T.  ft  S.  F.  R.  Co.  ISfl  U. 
B,  39g,  403,  41  L.  ed.  1061,  1052,  17  Sup. 
Ct.  Rep.  B03i  Tejtaa  t  P.  R.  Co,  y,  Bour- 
nmn,  £12  U.  S.  S3fl,  53S,  539,  53  L.  ed.  C41, 
043,  29  Sup.  Ct.  Rep.  310.  And  be  was  lel- 
low   aeivaut   with    tlie    driver    of   the   ma- 

Sehine.     Martin  r.   Atchison,  T.  k  8.  F.  R. 

•  Co.  lupTaiiNortbErn  P.  R.  Co.  t.  Diian, 
194  U.  S.  338,  48  L.  ed.  1006,  24  Sup.  Ct 
Eep.  883;  Texas  4  P.  R.  Co.  v.  Bourman, 
ei2  U.  S.  536,  S41,  53  L.  ed.  641,  644,  29 
Sup.  Ct.  Kep.  319;  Beutler  v.  Grand  Trunk 
Junction  R.  Co.  224  U.  8.  85,  68  L.  ed.  670, 
as  Sup.  Ct.  Rep.  402.  If  the  law  of  Porto 
Rico  does  not  differ  in  thie  reaped  from  the 
eouimoD  law,  the  direction  to  the  jury  wae 
right. 

Whether  the  commoo-Uw  rule  prevails  li 
not  made  clear  by  any  authority  cited. 
But  by  the  act  of  March  1,  1S02  (Eev.  Stat. 
t  Codes,  1002,  p.  130],  the  English  employ- 
ers' liability  act  was  copied  more  or  lets 
exactly,  as  it  has  t)een  in  soma  of  the  states. 
That  statute  presuppoaea  the  common- law 
rule  aa  to  fellow  terrants  (Ryalls  t.  Me- 
chanics' Mills,  160  Mats.  100,  101,  S  L.RJt. 
<67,  22  N.  £.  766),  and  the  Porto  Riean 
•opy  would  be  hard  to  account  for  except 
ttpon  the  same  presupposition.  If  a  master 
were  liable  for  injuries  caused  by  the  neg- 
ligence of  a  fellow  servatit  there  would  he 
BO  need  of  enacting  that  be  should  be  liable 
for  such  injuries  in  specific  eases,  as  tlie 
■tatute  does,  and  no  sense  in  the  provision 
«f  I  10,  that  the  act  shall  not  apply  to  in- 
juries caused  to  domestic  servants,  or  farm 
laborers,  by  follow  employees.  Therefore, 
while  we  might  hesitate  il  we  were  deducing 
the  rule  from  the  considerations  on  which 
U  originally  was  placed  ( Schlemmer  t. 
Buffalo,  R.  A  P.  R.  Co.  205  U.  8.  I,  11,  12, 
51  L.  ed.  681,  685,  686,  27  Sup.  Ct.  Rep. 
407),  as  indeed  one  might  hesitate  about 
the  more  general  liability  to  which  It  is  an 
•xception,  we  must  assume  that  it  exists, 
•Ten  laving  on  one  side  the  suggestion  that 
the  statute  offers  tlie  only  remedy  for  cases 
wHhin  it.  We  should  add  that  thia  luit  is 
not  brought  under  the  act. 

It  was  argued,  evidently  as  an  after- 
thought for  which  no  foundation  was  laid 
In  the  pleadings,  that  the  defendant  might 
have  been  liable  on  tha  ground  that  it  em- 
ployed an  incompetent  servant.  This  sug- 
geation  is  baaed  on  a  single  expression  con- 
cerning the  driver,  that  it  was  hia  custom 
to  drink  while  driving  the  machine.  This 
neither  stated  nor..mea.nt,  so  far  as  we  can 
Judge,  that  it  waa  the  custom  of  the  driver 
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to  drink  to  excess,  or  so  aa  to  Dnflt*hlm  fot* 
his  worlc.  The  only  other  reference  to  the 
matter  was  by  another  of  the  plaintiff's 
witneues,  that  the  driver  was  "not  in  the 
mood  or  attitude  which  he  usually  had  when 
we  worked  together  in  the  shops,"  import- 
ing usual  sobriety.  It  would  have  been  per- 
mitting a  mere  guess  to  allow  the  jury  to 
find  for  the  plaintiff  on  thia  ground. 
Judgment  affirmed. 

(ns  u.  a.  M.) 
STANLEY  FRANCIS,  Petitioner, 

J.  HECTOR  McNEAL,  Trustee  in  Bank- 
ruptcy of  the  Provident  Investment 
Bureau. 

BANKBUPTCT    (I_149')    —    PASlNEBSiUF    — 

faonm  ofTabthm. 

An  individual  partner  who  has  not  been 
adjudged  a  bankrupt  may  be  required  to 
turn  over  his  separate  estate  for  adminis- 
tration to  the  trustee  in  bankruptcy  of  the 
Arm,  where  the  partnership  and  individual 
estates  together  are  not  enough  to  pay  the 
partnership  debts, — especially    where   such 

Eartner  has  not  objected  that  he  should 
ave  iieen  put  into  bankruptcy,  and  where, 
assuming  that  the  case  is  within  the  provi- 
sions of  the  bankrupt  act  of  July  1,  1S9S 
(30  Stat  at  L.  64S,  chap.  641,  TJ.  8.  Comp. 
SUt.  1001,  p.  3424),  g  6h,  that,  "In  tha 
•vent  of  one  or  more  but  not  all  of  the 
membera  of  a  partnerahlp  being  adjudged 
bankrupt,"  tbe  partnership  property  may 
be  administered  by  the  partners  not  so  ad- 
judged, and  does  not  come  into  bankruptcy 
at  all  except  by  consent,  such  partner  baa 
never  objected  to  the  administration  of  tba 
'firm  proper^  by  the  trustee. 

[Ed.  Note.— For  otber  cam,  see  BsBfertptcy, 
CeaL   Dla.  I  SS  :    Dec  Die.  I  IIS.*] 

[No.  2»0.] 


OK  WRIT  of  Certiorari  to  the  United 
State*  Circuit  Court  of  Appeals  for 
tbe  Third  Circuit  to  review  a  decree  which 
affirmed  an  order  of  the  District  Court  for 
the  Eastern  District  of  Pennsylvania,  re- 
quiring a  partner  to  turn  over  Ms  separate 
estate  toi  administration  to  the  trustee  in 
bankruptcy  of  the  partnership.     AfBrmed. 

See  same  caae  below,  lOS  C.  C.  A.  459, 
186  Fed.  481. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  ti.  Fralley  and  Henry 
J.  Scott  for  petitioner. 

Messrs.  George  Wharton  Pepper  and 
Edgar  J.  Pershing  for  respondent.  _ 

,  i 

Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 
Thia  la  a  proceeding  to  review  an  order 

tac  *  Am.  Dies.  UOT  to  dat#,  *  lUp'r  IndaxM 
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of  the  bankriiptc;  cooit  to  the  effect  th^t 
the  Kparate  estate  of  5tanl(7  Franci* 
•honld  be  turned  oyer  for  &dmliil«tr*tioii 
to  the  leapoudent,  McNeal,  trustee  in  bank- 
rnptcj  of  a.  Arm  of  which  Francis  vaa  ■ 
member.  The  order  was  made  on  the  peU- 
tion  of  the  tnutce,  and  was  aiOrmed  upon 
»  petition  for  reviBioo  bf  the  circuit  court 
of  appeale.  lOS  C.  C.  A.  UO,  160  Fed.  481. 
The  tacts  are  short  Creditors  filed  a 
9  petition  againat  Latimer,  Francis,  and  Mar- 
■  riu,  alleging  that  they  were'paTtners  trad- 
ing as  the  Provident  InTesfanent  Bureau, 
and  that  the;  were  bankrupt  individually 
and  u  »  firm.  McKeal  was  appointed  re- 
ceiver of  the  partnership  and  individual  es- 
tates, but  Francis  denied  that  he  was  a 
partner,  and  sought  to  have  the  receiver 
diBcbargcd.  Thereupon,  on  Uarch  13,  ISOQ, 
it  was  agreed  between  the  counsel  for  the 
receiver  and  for  Francis  tliat  UcNeal  should 
be  discharged  aa  receiver  of  the  individual 
estate  of  Francis;  that  the  question  wheth- 
er Francis  was  a  partner  should  be  referred 
to  one  of  the  r^fular  referees;  that  until 
the  determination  of  that  question,  his  coun- 
■el,  Scott,  should  collect  the  rents  and  re- 
tain poBBeaaion  of  hia  estate;  and  that 
thereafter  Scott  should  account  and  turn 
over  the  fundi  to  such  person  as  the  court 
■night  direct.  On  April  17  an  order  waa 
made  embodying  the  agreement  and  naming 
ft  referee.  The  referee  found  that  Francis 
was  a  partner,  and  that  now  stands  ad- 
mitted tor  the  purposes  of  the  present  deci- 
sion. The  firm  was  adjudicated  bankrupt 
in  June,  1909.  McNeal  was  appointed  trus- 
tee in  July,  and  forthwith  filed  the  petition 
apon  which  the  order  in  question  waa  made. 
The  order  declared  that  the  separate  estate 
of  Francis  was  subject  to  administration 
in  bankruptcy,  and  ordered  the  real  estate 
turned  over  to  McNeal,  with  leave  to  s-il. 
The  firm,  even  with  the  separate  estates 
of  the  partners,  will  not  be  aUeto  pay  its 
debts  in  full. 

Since  Cory  on  Accounts  was  made  more 
famous  by  Llndley  on  Partnership,  the  no- 
tion that  the  firm  is  an  entity  distinct  fciMn 
its  members  has  grown  in  popularity,  and 
the  notion  has  been  confirmed  by  recent 
speculations  as  to  the  nature  of  corpora- 
tions and  the  oneness  of  any  somewhat  per- 
manently combined  group  without  the  aid 
of  law.  T^ut  the  tact  remains  as  true  as 
ever  that  partnership  debts  are  debts  of 
the  membprs  of  the  firm,  and  that  the  in- 
^dividual  liability  of  the  members  is  not  col- 
5  lateral  like  tliat  of  a  surety,  tut  primary 
•and  direct,  whatever  •priorities  there  may 
be  in  the  marshaling  of  aeseta.  The  nature 
of  the  liability  is  determined  by  the  com- 
mon law,  not  by  the  possible  intervention  of 
tb*  bankruptcy  act.     Therefore  ordinarily 


it  would  be  impoaslhle  that  a  firm  shouU 
be  insolvent  while  the  members  of  it  re- 
mained ahle  to  pay  its  debts  with  money 
available  tor  that  end.  A  judgment  could 
be  got  and  the  partnership  debt  satisfied 
on  execution  out  of  tiie  Individual  estates. 

The  question  is  whether  the  bankruptcy 
act  has  established  principles  inconsistent 
with  these  fundamental  rules,  although  the 
business  of  such  an  act  is,  so  tar  as  may 
b^  to  preserve,  not  to  upset,  existing  rela- 
tions. It  is  true  that  by  g  1,  the  word 
"person,"  as  used  in  the  act,  includea  part- 
nerships; that  by  the  same  section,  a  per- 
son ah  all  be  deemed  insolvent  when  his 
property,  delusive,  etc.,  shall  not  be  suffi- 
cient to  pay  his  debts;  that  by  |  6a,  a  part- 
nership may  be  adjudged  a  bankrupt,  and 
that  by  9  14o,  any  persons  may  file  an  ap- 
plication for  discbarge.  No  doubt  these 
clauses,  taken  together,  recognize  the  firm 
as  an  entity  for  certain  purposes,  the  most 
important  of  which,  after  all,  is  the  old  rule 
as  to  the  prior  claim  ot  partnership  debts 
on  partnership  assets,  and  thnt  of  individ- 
ual debts  upon  the  individual  estate.  {  Gf. 
But  we  see  no  reason  tor  supposing  that  it 
waa  intended  to  erect  a  commercial  device 
for  expressing  special  relations  into  an  ab- 
solute and  universal  formula, — a  guillotine 
for  cutting  ofr  all  the  eonseqneneea  ad- 
mitted to  attach  to  partnerships  elsevrtiert 
than  in  the  bankruptcy  courts.  On  the  con- 
trary, we  should  Infer  from  S  5,  clauses  ■ 
through  g,  that  the  assumption  of  ttie  bank- 
ruptcy act  was  that  the  partnership  and 
individual  estates  both  were  to  be  adminis- 
tered, and  that  the  only  exception  waa  that 
in  A,  "in  the  event  of  one  or  more,  but  not 
all,  of  the  members  of  a  partnership  being 
adjudged  bankrupt."  [30  Stat,  at  L.  643, 
chap.  5^1,  U.  B.  Comp.  Stat.  1901,  p.  M24.1 

In   that  case,  naturally,  the   partnership^ 
property  may  be  administered  by  the  part- 9 
ners  not  sdjudged  bankrupt,  and'does  not  ■ 
come  into  bankruptcy  at  all  except  by  con- 
sent.     But   we    do   not   perceive   that    t!:c 
clause   Imports  that  the  partnership  could 
be  in  bankruptcy,  and  the   partners  not. 
The  bypotheaia  is  that  some  of  the  partners 
are  In.  but  that  the  firm  has  remained  out 
and  provision  is  made  tor  Its  continDlng 
out.     The  necessary  and  natnral  meaning 
goes  no  further  than  that. 

On  the  other  band,  It  would  ha  aa 
anomaly  to  allow  proceedings  in  bankniptej 
against  joint  debtors  from  some  ot  whom, 
at  any  time  before,  pending,  or  after  the 
proceeding,  the  debt  could  be  collected  la 
full.  It  such  proceedings  were  allowed,  it 
would  be  a  further  anomaly  not  to  dis- 
tribute all  the  partnership  assets.  Tet  tha 
Individual  estate,  after  paying  prlvste 
debts,  fa  part  of  those  assets,  so'  far  u 
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BMded.  I  S/.  FI1U1U7,  it  would  be  a  third 
Ineongmltf  to  gT&nt  1.  dUcharge  in  «ucti 
e»K  Inm  the  debt  e<»islder«d  as  joint,  but 
to  leave  the  ume  perton*  liable  for  it  eon- 
lidered  «•  several.  We  aay  the  HJiie  per- 
«nu,  tor  however  mneh  the  A'lBtitact  be- 
tween firm  and  member  under  the  statute 
b«  dwelt  upon,  the  Ann  remains  at  common 
law  a  group  of  men,  and  will  be  dealt  with 
•■  eueh  in  the  ordinary  courta  for  UM  in 
which  the  diaebarge  ia  granted.  If,  ai  In 
the  preient  caae,  the  partnerahip  and  in- 
dividual cetatea  together  are  not  enough 
to  pa7  the  partnership  debts,  the  rational 
thing  to  do,  and  one  certainly  not  forbid- 
den by  the  act.  Is  to  admiaister  both  in 
bankruptcy.  If  such  a  case  is  within  5  EN 
it  is  enough  that  Francis  never  has  ob- 
jected to  the  firm  property  being  edminis- 
to'ed  1^  tlie  trustee. 

If  it  be  eaid  that  the  logical  result  ol 
our  opinion  is  that  th«  partners  ought  to 
be  put  into  bankruptcy  whenever  the  Ann 
is,  aa  held  by  the  late  Judge  Lowell,  in  an 
able  opinion  (He  Forbes,  128  Fed.  137),  it 
ii  a  sulBcient  anawer  that  no  auch  objec- 
tion haa  been  taken,  but,  on  the  contrary, 
M  Francis  has  consented  and  agreed  to  hand 
g  over   his   property   according   to   the   order 
*  <rf  the  oourt.    So.far'as  Vaccaro  v.  Security 
Bank,  43  C.  C.  A.  279,  103  Fed.  43S,  442, 
is  inconsistent  nitb  the  opinion  ol  the  ma- 
jority in  Re  Bertenshaw,  IT  L.lt.A.IN.S.) 
8Se,  8S  C.  C.  A.  ai,  IfiT  Fed.  3S3,  13  Ann. 
Gas.  089,  we  regard  It  as  sustained  by  thi 
stronger  reasons  and  as  correct. 
Decree  afflrmed. 


(HI  o.  a.  m) 

er.  LOUIS,  IRON  mountain,  t  south- 
ern   RAILWAY    COMPANY,    Plff.    las 


CouBTB  a  896*)— Ebrob  to  Stati  Ooubt- 
Fbdisal  QnxanoN— How  Raised. 
1.  A  Federal  question  murt  be  deemed  to 
have  been  presented  with  sufDcient  clear, 
nets  to  sustain  a  nrit  of  error  from  the 
Federal  Supreme  Court  to  a  etate  court, 
where  the  latter  court  bos  held  tliat  the 
question  was  sudicii^ntly  raised,  and  de- 
cided it. 

fBd.  Nats.— ror  otlisr  cam,  hs  Coarti,  C«nl 
Dls.  I  1080  ;    Dtc.  Dig.  1  tSe.'J 

Courts  (|  396*)— Ehbob  to  State  Coubt— 
FxnntAi.  QuEsnoir— How  Raised  -•  Ea- 

TOPFKI.. 

Z.  The  objection  that  a  carrier  sued  for 
the  death  of  an  employee  was  estopped  to 
lely  upon  the  Federal  employers'  liahility 
act  of  April  22,  IQOS  [35  Stat,  at  L.  es. 
chap.  14B,  U.  S.  Comp.  SUt.  Supp.  1911, 
p.  1322),  by  having  pleaded  contributory 
negligence  and  thus  liaving  relied  upon  tli* 


'  state  law.  Is  not  available  to  defeat  a  writ 
of  error  from  the  Federal  Supreme  Couri 

to  a  state  court,  where  the  latter  court  held 
that  the  Federal  question  was  sufBciantly 
raised,  and  decided  it. 

[Bd.  Not*.— For  Dtbar  cue*.  IM  Conrti.  C«nt. 
Df>.  I  IMD;    Dec  Dlt.  1  >M.*) 

Bbtoppxl  (I  68*)— IMCONSISTENT  Clauis— 
Judicial  PaooEEDinaa. 

3.  A  carrier  sued  for  the  death  of  an  em- 
ployee is  not  estopped  to  urge  that  its  lia- 
bility was  measured  by  the  Federal  em- 
ploTeri'  liability  act  of  April  22,  190S,  by 
naTinE  pleaded  contributory  negligence,  and 
thus  having  relied  upon  tbs  state  law,  since 
the  plaintiff,  and  not  the  defendant,  had 
the  election  as  to  how  the  auit  should  be 

itate 
wa» 
to  defend  upon  the  facta. 

[Bd.  NoU.— For  oHiar  ca«ea,  sae  BstODHl. 
Cent.  Dis.  11  !«£-!«;    D*c.   Dig,  |  Bi.*] 

CoHMCBCE  (I  8*)— Employers'  Liabilitt— 
GoNFLKTnna  Stais  and  Federal  Reo- 

tTLATIONB. 

4.  Tlie  liability  of  aa  interatate  railway 
carrier  for  personal  injuries  resulting  in 
the  death  of  a  servant  while  employed  in 
interatate  commerce  is  measured  by  the  Fed- 
eral employers'  liability  act  of  April  22, 
190S,  which  supersedes  all  applicable  statft 


brought,   and  as   ha   relied   upon  the   sti 
law,  the  defendant  had  no  choice  if  it  n 


Death  (H  82,  82*)— Riqht  of  Action  foe 
CAUBino — InjiTX<  asd  Pair  Scftered 
BT  Deceased. 

6.  The  only  right  of  action  given  by  th» 
Federal  employers'  liability  act  of  April 
22,  1908,  in  case  of  the  death  of  a  railway 
employee  while  employed  in  interstate  com- 
merce, ia  one  tor  the  benefit  of  the  nexb 
of  kin,  and  no  recovery  can  be  had  for  th» 
injury  and  pain  suffered  by  the  deceased. 

FEd.  Nats.— For  aUiar  cues,  sm  Daatb.  Cent. 
Dig.  il  «7.  tt.  1«;    Dtc  Dl>.  11  12,  IZ.<] 

[No.  207.] 
Argued  and  submitted  May  6,  1013.  De- 
cided May  26,  1013. 
IN  ERROR  to  the  Supreme  Court  of  th* 
State  of  Arkaneaa  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Crawford 
Circuit  Court  in  that  state,  in  favor  of 
plaintiff  In  an  action  for  death.  Reverted. 
me  ease  below,  08  Ark.  240,  135 
S.  W.  874. 

The  facts  are  stated  in  the  opinion. 
Messrs.  W.  E.   HemlnKway,  Martlo  L. 
Clardy,  and  Thomas  B.  Pryor  for  plaintiff 

Meeira.  Joseph  U.  HIII,  James  Brli- 
aolara,  and  Henry  L.  Fitihngh  for  da- 
fendaot  in  error.  9 

'Mr.  Justice  HobnH  delivered  the  opinion* 
of  the  court: 

This   is   an   action   for   personal   injuries 

suiting  in  the  death  of  the  plaintiffs  In- 

testate.     There   are  two  counts,  the  Brat 

for  the  pecuniary  loss  to  the  next  of  kin. 


IS  M*  same  topic  ft  |  kduscb  In  Dae  *  Am.  Digs.  U 
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Ud  at  (6,000,  tha  other  fbr  the  injury  and 
pMD  fuffered  bj  the  iDtestate,  laid  at  {25,- 
000.  The  death  waa  caused  tj  a  delect  in 
a  car  oa  which  the  iotestate  waa  a  brake- 
man,  tha  car  being  part  of  a  train  running 
from  Van  Bureu,  Arkonsaa,  to  CoffejviLle, 
EansaB.  The  jury  found  a  verdict  for  tha 
plaintiff  for  $2,000  on  the  first  count,  and 
for  $10,000  on  the  Becond.  The  supreme 
court  of  the  Btale  auatained  tha  judgment 
on  condition  of  a  remittitur  of  (S,OOU; 
waa  entered  and  judgment  was  rendered  for 
fT,OO0.  At  the  trial  the  defendant  oslced 
for  a  ruling  that  the  plaintiff  could  not  re- 
coTer  damages  for  pain  under  tlie  second 
count,  wliicli  n'aa  denied,  subject  to  ezcep- 
tioa.  The  supreme  court  treated  the  re- 
quest as  intended  to  raise  the  question 
whetlier  the  employers'  lialility  act  ot  Con- 
gress of  April  22,  1008,  chap.  149,  35  8tat. 
at  L.  OS,  U.  S.  Comp,  Stat.  Supp.  JSll,  p. 
g  1S22,  displaced  the  state  Ian,  as  undoubt- 
•  tdlj  it  was;  atated  that  the  suit  was*not 
based  upon  that  act,  and  held  that  the 
of  Congress  waa  only  supplementary,  and 
that  the  judgment  could  be  upheld  under 
the  state  law.  OS  Arlc.  240,  135  B.  W.  874. 
The  plaintiff  contends  that  the  claim  of 
right  under  t)ie  law  of  the  United  States, 
and  against  that  under  the  law  of  the  state, 
was  not  presented  with  clearneas  enough 
to  save  it.  But  as  the  supreme  court  held 
the  question  sudiciently  raised  and  decided 
it,  that  objection  is  not  open  here. 
Jos<  Land  ft  Water  Co.  v.  San  Jos4  Ranch 
Co.  180  U.  8.  177,  180,  47  L.  ed.  785, 
23  Sup.  Ct.  Rep.  487;  Eau  CUire  Nat.  Bank 
T.  Jackman,  204  U.  S.  622,  S33,  Gl  L.  ed. 
096,  604,  27  Sup.  Ct.  Rep.  394. 

The  same  answer  may  be  given  to  th< 
suggestion  that  the  defendant  is  estop[>ed 
by  having  pleaded  contributory  negligence, 
and  thus  having  relied  upon  the  state  law. 
Moreover,  the  plaintiff,  not  the  defendant, 
had  the  election  how  the  suit  should  be 
brought,  and  as  he  relied  upon  the  slate 
law,  the  defendant  had  no  choice,  if  it  was 
to  defend  upon  the  facta.  Whether  the  de- 
fendant could  have  defeated  the  first  count 
also  on  the  ground  that  the  plaintiff  was 
auing  upon  a  statute  of  one  jurisdiction, 
whereas  the  action  could  be  maintained 
only  on  that  of  another,  need  not  be  de- 
cided, since  the  defendant  asks  reversal  of 
only  so  much  of  the  judgment  as  rests  on 
the  second  count  Henee  it  is  unnecessary 
to  consider  whether  the  principle  of  Union 
P.  R.  Co.  ».  Wvler,  158  U.  S.  285,  30  U  ed. 
flB3,  IS  Bup.  Ct.  Rep.  877;  or  that  of  Mis- 
•onH,  K.  &  T.  R.  Co.  v.  Wulf,  226  U.  8.  670, 
CTT,  57  L.  ed.  — ,  83  Sap.  Ct  Hep.  135, 
should  be  applied.  See  further,  Troiell  v. 
Delaware,  L.  4  W.  R.  Co.  227  U.  8.  434.  442, 
B7  L.  ed.  — .33  Sup.  Ct.  Rep.  27* ;  Northern 


P.  B.  Co.  V.  Slaght,  2ftS  U.  8.  122,  131,  ffl 
L:  ed.  738,  741,  27  Sup.  Ct.  Rep.  442;  United 
States  V.  Dalcour,  203  U.  8.  408,  423,  SI 

L.  ed.  24B,  251,  27  Snp.'Ct.  Rep.  68. 

Coming  to  the  merits,  it  now  is  decided 
that  the  act  of  Congress  supersedes  stata 
laws  in  the  matter  with  which  It  deals. 
Second  Employers'  Liability  Caaes  (Mon- 
dou  V.  New  York,  N.  H.  ft  H.  R.  Co.)  223 
U.  S.  1,  S3~6S,  68  L.  ed.  327,  347,  348,  38 
L.H.A.(N.8.)  44,  32  Sup.  Ct.  Rep.  1B9; 
Missouri,  K.  ft  T.  R.  Co.  t.  Wulf,  228  U.  8^ 
B70,  576,  67  L.  ed.  — ,  33  Sup.  Ct.  Rep,  135 ; 
Michigan  C.  B.  Co.  v.  Vreeland.  227  U.  S.  B9, 
67.  57  L.ed.  — ,S3  Sup.  Ct.  Rep.  102.  Theg 
act  deals  witb'the  liability  of  carriers,  while* 
engaged  in  commerce  between  the  states,  for 
detects  in  cars.  %  1.  In  the  case  of  death, 
the  only  action  la  one  for  the  benefit  of  the 
next  of  kin.  g  ].  Michigan  C.  R.  Co.  V. 
Vreeland,  227  U.S.  59,  67,68.  B7  L.  *d. — . 
33  Sup.  Ct.  Rep.  102 ;  American  R.  Co.  t. 
Didricksen,  227  U.  S.  145, 149,  57  L.  ed.  — , 
33  Sup.  Ct.  Rep.  224 ;  Gulf,  C.  ft  S.  F.  R. 
Co.  r.  McGinnis,  228  U.  S.  173, 175, 57  L.  ed. 
— ,83  Sup.  Ct.  Rep.  426.  Therefore  the 
ruling  of  the  state  court  was  wrong.  Tha 
amendment  of  April  5,  1010,  chap.  143,  S  S> 
38  Stat,  at  L,  291,  U.  8.  Comp.  Stat.  Supp. 
1911,  p.  1329,  in  like  manner  allows  but  one 
recovery,  although  it  provides  for  survival 
of  the  right  of  the  Injured  person.  Tha 
amendment,  however,  does  not  apply  to  thii 
case,  as  the  death  occurred  in  August,  1909. 

Judgment  reversed. 


(US  U.  B.  nt.) 


SANTIAOO  AINSA.  Administrator  with 
tha  Will  Annexed  of  tha  Estate  of  Frank 
Ely,  Deceased. 

ConRTB  (1  387*)— Review  or  Tebiitobui. 
DiciHT OK— Local  Practicb. 

1.  A  decision  of  a  territorial  suprema 
court,  declining  to  review  assignments  «rf 
error  complaining  of  the  overruling  of  mi^ 
tions  for  judgment  in  defendant's  favor, 
and  for  a  new  trial,  and  In  arrest  of  judg- 
ment, and  of  the  admission  of  in  com  pete  ni 
evidence,  both  because  they  were  too  gen- 
eral and  because  the  abstract  of  record  be- 
fore the  court  did  not  contain  the  evidence, 
and  therefore  it  would  have  been  necessary 
to  eramine  the  original  transcript  of  tha 
reporter'!  notes,  contrary  to  tiie  rules  and 
practice  of  the  court, — will  not  be  dis- 
turbed by  the  Federal  Supremo  Court. 

CBd.  Note. —For  othar  casts,  aee  Coarta,  Crat. 
Dis.  II  lOat-lOTI;    Dec  Dig.  I  W.'] 

CocBTB  (I  387*)  —  TxRBnouai.  Sdpbbmi 
Co  UBT— Fi  It  Di  Hoa. 

2.  A  territorial  supreme  court  properly 
refuses  to  make  finding*  of  fact  tor  the  por- 


ta Aim 


la  la  Dm.  «  Am.  Dlfs.  UOI  to  dat«  ft  Bep'r  I 
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poM  of  openiag  for  reconaide ration  in  the 
Federal  Supreme  Court  eertain  asBignments  ' 
«f  error  wbleh  the  former  court  correctly 
deetined  to  eoniider  on  grounds  of  local 
practice. 

[Bd.  Note.— FVir  othar  sues,  ■«•  Conrta.  Cent. 
Dig.  II  lOSZ-lOIT:    Dec  DI«,  I  3Sl.'l 
CODBTB  (i  52*)— TbBKITOBIAL  JDBISDICTIOB 

— Xbansteb  to  Coobtb  or  New  CouaTT 

— Pen  DISS  Cahbb. 

S.  The  creation  of  Santa  Cruz  county  by 
AriB.  Acts  t3BS,  No.  44,  wliich,  in  |  10,  pro- 
vided tbat  all  action!  "now  pending"  in  the 
dUtrict  court  of  Fima  county,  where  the 
property  in  controversy  is  situated  in  the 
new  county  of  Stmta  Cruz,  "shall  be  trans- 
ferred to  tbe  proper  courte  of  said  county 
of  Santa  Crui  for  trial,"  did  not  devest  the 
juriBdiction  of  the  Pima  county  diitriet 
court  of  Bueh  a  Buit  until  the  eonditiona  of 
transfer  were  fulfilled. 

TEd.  Note.— Far  oUier  casee,  laa  Conrta,  Oanl. 
Dig.  H  IM-lSJi    Dw.  Dt(.  I  n.*l 

[No.  604,J 
Argued  and  submitted  May  S,  1913.  De- 
cided May  28,  1918. 
APPEAL  from  tbe  Supreme  Court  of  tbe 
Territory  of  Arizona  to  review  a  de- 
cree which  oilirmed  a  decree  of  tbe  Dletrict 
Court  (or  Santa  Crux  County,  in  that  ter- 
ritory, in  favor  of  plointifl  in  an  action  of 
cjectmenL    Affirmed. 

See  tame  caa*  below,  13  Ariz.  2S7,  114 
Pac.  660. 
The  facta  are  stated  in  the  opinion. 
Mesera.  WllUom  C.  PreuUas  and  Fred 
UcKee  for  appellanta. 
Mra.    Sarab    H.    Sorin   and    Belim    M. 
^  Franklin  for  appellee. 

•  'Mr.  Justice  Holmes  delivered  the  opin- 
iooi  of  tbe  court: 

This  waa  a  suit  to  recover  posseaBion  of 
land  conveyed  by  the  father  of  the  appel- 
lants to  them,  pending  a  prior  suit  pioae- 
mted  by  the  appellee  to  quiet  title  in  a 
tract  of  which  thia  land  waa  part.  Richard- 
son V.  Ainsa,  21S  U.  S.  2S9,  54  L.  ed.  1044, 
81  Sup.  Ct.  Rep.  23.  The  plaintiff  (appel- 
lee) got  a  judgment  for  poesession  and 
damages,  and  the  defendant  took  the  ease  to 
the  supreme  court  of  the  territory. 

Tbe  errors  assigned  before  that  court 
•ecm  to  have  been,  first,  tbe  refuial  of  the 
court  below  to  strike  out  a  paragraph  of 
the  complaint  that  set  up  the  decree  in  tbe 
former  tuit,  the  defendant  contending  that 
It  appeared  on  its  face  to  have  been  entered 
1^  a  court  having  no  jurisdiction;  second, 
the  overruling  of  a  general  demurrer;  and 
besidcB  these  two,  tbe  overrnling  of  a  mo- 
tion for  judgment  In  defendant's  favor,  and 
of  another  motion  for  a  new  trial  and  in 
arrest  of  judgment,  and  the  admission  of 
faHompetent  eridence.  The  court  declined 
•Tor  otbar  ouai  ■••  same  topic  A  |  tnna»R  m 


to  review  the  assignments  other  thJin  tlw 
first  two,  both  because  tbey  were  too  gen- 
eral and  because  tbe  abstract  of  record  be- 
fore tbe  court  did  not  contain  the  evidence, 
and  therefore  it  would  have  been  necessary 
to  examine  the  original  transcript  of  tbe 
reporter's  notes,  contrary  to  the  rules  and 
practice  of  the  court.  Accordingly  when 
tbe  appellant  moved  for  flndings  of  fact  in 
tbe  nature  of  a  special  verdict,  the  motion 
was  denied,  and  the  first  contention  of  the 
appellants  is  that  the  case  should  be  sent 
back  for  findings  of  fact.  Nielsen  T.  Stein- 
field,  eZ4  U.  S.  634,  SB  L.  ed.  872,  32  Sup. 
Ct.  Rep.  609. 

We  assume  that  the  flndinga  of  fact  de- 
sired were  findings  lufflcient  to  open  tha 
last -mentioned  assignments  of  error  for  re- 
conaideration  here.  But  tbe  only  findings^ 
that  tbe  supreme  court  of  the  territory g 
could  have  made  in'order  to  submit  its  rut-* 
Inge  to  revision  would  have  been  to  the 
effect  of  what  we  have  stated.  It  was  not 
called  on  to  rererse  its  decision  that  by 
correct  local  practice  Uie  merits  were  not 
before  it  in  order  to  present  the  merits  to 
this  court.  Therefore,  unleas  tta  deciBlon 
on  the  question  of  practice  was  wrong,  its 
refusal  to  make  the  findings  desired  was 
right  But  we  rarely  disturb  local  deci- 
sions (m  questions  of  local  practice,  and  w« 
s«s  no  reason  ta  do  so  in  this  instanea. 
Therefore,  so  far  as  all  the  asugnmenta  of 
error  after  the  first  two  are  concerned,  tbe 
judgment  must  be  affirmed-  Arm i jo  v. 
Armijo,  181  U.  8.  S68,  G61,  49  L.  ed.  1000, 
1002,  El  Sup.  Ct  Rep.  707. 

We  see  no  ground  for  tbe  demurrer  unless 
it  was  intended  to  raise  the  same  queatimi 
as  the  motion  to  strike  out  the  avennenta 
touching  the  previous  suit.  The  basis  <rf 
this  motion  was  that  the  jurisdiction  of 
the  court  where  that  suit  waa  pending  was 
ended  before  judgment  by  g  10  of  act  44, 
ZOth  Leg.  Assembly,  1809.  By  that  section 
all  actions  "now  pending"  in  the  district 
court  of  Pima  county,  where  the  property 
in  controversy  is  situated  In  the  new  couu^ 
of  Santa  Cruz,  "shall  be  transferred  to  the 
proper  courts  of  said  county  of  Santa  Crua 
tor  trial;"  and  it  la  made  tbe  duty  of  the 
clerks  of  Pima  county  to  transmit  all 
papers,  provided  that  it  shall  not  be  tbe 
clerk's  duty  to  do  so  until  his  fees  and  com- 
pensation allowed  by  tbe  act  shall  bavs 
been  paid  or  tendered  to  him,  and  until  all 
costs  due  to  tbe  clerk  and  sheriff  have  been 
paid.  The  court  of  Santa  Crua  is  to  ae- 
quire  jurisdiction  upon  receipt  by  its  clerk 
of  the  papers  in  the  actions  transferred. 
It  was  held  by  the  supreme  court — and  we 
should  follow  the  decision  even  if  it  weta 
less  obviously  correct  (Gray  v.  Taylor,  MT 
U.  S.  Kl,  57.  B7  L.  ed.  — ,  33  Sup   Ct  Rep. 

Dee.  A  Am.  Din.  ISO!  to  daU.  A  RepT  IndaiM 
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lOD)— tbat  th«  juTlfdiotton  of  the  Pima 
wturt  ranained  until  ttie  eonditioiii  of 
truttter  vera  fulfilled,  and  that  no  facta 
mn  alibied  In  th«  complaint  Bhowing  that 
to  b«  tlN  caee.  No  ground  appeara  for  dia- 
turblng  the  judgment  below. 
Judgment  affirmed. 

(»  u.  a  ffn.) 
WILLIAM  BCOTT  WOOD,  Miriam  Berry 
Wood,   Cornelia  Wood   Hume,  and  Marr 
Soott  Wood,  Plffs.  in  Err., 


Ooxmis  (I  3M»)— Erboe  to  Statk  CoDai— 

Federal  Question— Decision  on  Non- 

Fbdbbal  Gbound. 

A  decision  of  the  state  court  adverse  to 
the  parties  asaerting  a  title  to  lands  under 
•tate  grants,  which  th^  claim  cannot  be 
defeated  without  a  denial  of  Federal  con- 
atitutional  immunities,  ii  not  reviewable  b; 
writ  of  error  from  the  Federal  Supreme 
Court,  where  the  state  conrt  rested  its  de- 
otalon  upon  the  effect  of  a  decree  in  an- 
other euit  as  ret  judicata,  and  on  the  itat- 
nte  of  limitations  and  laches  a*  barring  an 
attempt  to  vacate  such  decree. 

[Ed,  Note.—For  other  cues.  Me  CoartS,  Cent. 
Dig.   El  IDtS-IOTT:    Dee.  Dig.  i  IM.*] 

[No.  28T.] 

Argued  April  84  and  29.  1S13.     Decided 
May  26,  1D13. 

IK  ERROR  ta  the  Supreme  Court  of  the 
State  of  MiseiHippi  to  review  a  decree 
wliich  affirmed  a  decree  of  the  Chancery 
court  of  Mari(»i  County,  in  that  state,  dis- 
missing a  suit  to  quiet  title.  Diamisaed  for 
want  of  Jurisdiction. 
See  aame  case  below,  05  Mies.  63,  48  So. 

ais. 

The  facts  are  stated  in  the  opinion. 

.Ueaars.  Prank  Doughton  Fox,  Dnanc 
K,  Fox,  and  Robert  E.  Bunker  for  plain- 
tlfta  In  error. 

Mr.  T.  M.  Miller  for  defendants  in  er- 


*      Mr.     Justice     HoKenna     delivered     the 
opinion  of  the  court: 

This  suit  concerns  the  title  to  certain 
lands  in  the  state  of  Mississippi.  There 
was  an  original  and  an  amended  bill.  The 
original  bill  was  one  to  quiet  title  simply. 
An  answer  was  filed  to  It  which,  among 
other  defenses,  set  up  the  decree,  hereafter 
referred  to,  and  adverse,  pof session  under 
the  decree.  Other  defenilanl9  were  brouglit 
in  and  an  amended  biil  filed.  The  bills 
allege  the  fcllowing:  PlaintilTa  derive  title 
throtlgb  a  patent  to  the  state  under  the 
■wamp  act  of  1B50  [g  Stat,  at  L.  G19,  chap. 


B3],  and  patent  from  the  state  to  the  Pearl 
River  Improvement  k  Navigation  Com- 
pany in  18T1,  certain  conveyances  on 
account  of  a  sale  for  taxes,  and  an  act  of 
the  1e!(is)ature  of  the  state,  approved  April 
IS,  1BT3,  by  which,  it  is  alleged,  all  the 
acts,  deeds,  and  proceedings  of  the  Pearl 
River  Impr'-ement  t  Navigation  Company 
were  ratifie.  .  approved,  and  confirmed. 

On  the  14th  of  October,  1S91,  the  defend- 
ant the  Southern  Pine  Company  brought 
a  euit  making  three  of  the  plaintiffs  in  this 
suit  defendants,  in  which  it  was  alleged, 
among  other  things,  that  the  company  was 
the  owner  of  the  lands  described,  and  that 
the  plaintiffs  herein  aasert«d  title  thereto, 
and  prayed  that  it  be  canceled,  as  it  cast 
a  cloud  upon  the  title  of  the  com- 
pany. The  plain  tifTs  (defendants  in 
that  suit)  made  their  answer  a  cross 
bill  and  prayed  that  the  title  of  the 
Southern  Pine  Company  be  canceled  as  a 
cloud  on   their  title. 

Plaintiffs  employed  one  E.  E.  Baldwin, 
who  was  then  and  for  many  years  there- 
after engaged  in  the  practice  of  the  law  at 
Jackson,  Jlissiesippi,  to  conduct  the  suit 
for  them.  By  virtue  of  his  employment  he 
appeared  at  the  November  term  of  court  Ini- 
ISBl  and  at  each  BUbeequenl*term  until  the* 
July  term,  1B9S.  During  that  time  nothing 
was  done  in  the  case.  Baldwin  was  paid 
to  conduct  the  suit  from  its  inception  to 
its  termination,  but,  unknown  to  plaintiffs, 
early  in  October,  1S9G,  he  was  afflicted  with 
a  severe  stroke  of  paralysis,  and  another 
in  May.  1806,  and  from  that  time  plaintiDi 
were  informed  and  believed  that  he  be- 
came mentally  and  physically  Incapacitated 
from   looking   after   his   engagements. 

At  the  July  term,  1906,  while  pUlntiffa 
were  absent  from  the  state,  they  being  non- 
residents, and  while  Baldwin,  their  counsel, 
was  incapacitated  and  not  cognizant  of 
what  was  going  on,  the  Southern  Pine 
Company  set  down  the  case  for  final  hear- 
ing, and  at  its  request  a  decree  was  ren- 
dered, canceling  plaintiffE'  title  to  the  lands 
as  a  cloud  upon  that  of  the  Southern 
Pine  Company.  The  record  was  made  part 
of  the  bill.  Neither  of  the  plaintiffs  had 
any  knowledge  or  information  of  the  rendi- 
tion of  the  decree  nor  of  the  incspaci^  of 
their  counsel  until  the  latter  part  of  the 
year  IBOO  or  the  first  of  the  year  1901,  when 
they  began  to  take  eteps  to  assert  their 
rights  in  the  premises. 

Plaintiffs  allege  that  under  the  circum- 
stances the  decree  should  Iw  set  aaide  and 
held  to  be  absolutely  void.  And  it  is 
alleged  that  while  the  suit  was  pending, 
the  Southern  Pine  Company  conveyed  the 
lands  to  the  defendant,  A.  M.  Chesborough, 
who   conveyed   undivided    interests    tbereim 
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to  other  detendaDta,  &nd  tbat  ttey  cl&iia 
title  to  the  land*  by  virtue  of  the  convej' 
■nces  and  the  decree  in  lavor  of  the  South- 
ern Pine  CompRAj. 

There  were  demurrera  to  the  biUa,  which 
were  overruled,  end  defendante  aniwered. 
The  answer  denied  the  validity  of  the  acte 
of  I8T1  and  18T3,  under  which  plaintifTe 
claimed,  and  the  validity  of  the  title 
■erted  through  them ;  admitted  that  the 
Southern  Fine  Company  hrougfat  iutt  aa 
allq^d  by  plaiotiffs,  and  tbat  a  decree  wae 
S  rendered  therein,  and  averred  tbat  the 
r  latter  waa  ret  /udteafa; 'alleged  the  belief 
that  Baldwin,  plaintiff's  counsel,  abandoned 
the  delenee  of  that  suit  for  the  resjon  that 
the  supreme  court  of  Misaissippi  had  de- 
cided in  the  caae  of  Hardy  v.  Hartraan,  83 
MiBi.  604,  *  So.  515,  and  the  United  Statee 
circuit  court  for  the  eaetern  district  of 
Mieaiasippi,  in  Bradford  v.  Hall,  38  Fed, 
BOl,  that  the  patents  issued  to  the  Pearl 
River  Improvement  &  Navigation  Company 
were  null  and  void,  and  no  defense  could 
have  been  interposed  to  the  suit.  To  the 
amended  bill  as  a  bill  of  review  defendanta 
pleaded  the  statute  of  limitations  of  two 
yeers  and  laches. 

Teatimony  woa  submitted  and  there 
an  agreed  etatement  of  facta.  A  decree  waa 
entered  dismissing  the  original  and  amended 
bills.  It  waa  affirmed  by  the  eupreme  court 
Of  the  state.     65  Miss.  83,  48  So.  613. 

The  supreme  court  rested  its  decision 
entirely  upon  the  decree  rendered  in  the 
init  of  the  Southern  Pine  company,  and, 
stating  the  facts,  said  that  the  Southern 
Pine  Company  cloimed  hy  virtue  of  patents 
issued  by  the  state  subseqaent  to  1871, 
and  plaintiffs  (defendsnts  in  that  suit) 
claimed  under  the  Pearl  Hiver  Improvement 
ft  Navigation  Company  act  of  1871,  dealt 
with  in  the  caae  of  Hardy  v.  Hartnan, 
•Qpra.  The  case,  the  court  further  said, 
waa  continued  from  term  to  term,  and  naa 
finally  submitted  upon  the  pleadings,  cer- 
tain exhibit  a  and  documentary  evidence, 
and  a  decree  rendered  for  the  company, 
eonflnning  its  title  and  canceling  that  of  the 
defendants.  The  decree  wea  not  appealed 
from  within  the  two  years  allowed  by  Ian 
for  taking  appeals.  In  leOS,  six  years  after 
the  rendition  of  the  decree,  plaintiffs  Bled 
their  original  bill.  Upon  hearing,  and  be- 
ing met  by  a  plea  of  ret  judicata,  they 
Died  an  amended  hill,  aeeklr^  to  have  the 
decree  set  aside  because  their  uttorncT  was 
too  ill  to  give  the  case  proper  attention. 
This  illness,  tlie  court,  however,  said,  came 
t4  the  linDwIpdge  of  plaintiffs  three  and  one- 
«  half  years  before  It  wss  sought  to  set  aside 
g  the  decree.  "In  this  state  of  facts."  the 
'court  continued,* "there  ii  no  escape  from 
tte  authority  of  Brooks  t.  Spann,'83  Miai. 


ISS,  and  an  attentive  exomlnatioD  of  that 
case  will  ahow  that  it  can  make  no  differ- 
ence whether  the  amended  hill  Is  or  is  not 
technically  a  bill  of  review.  Furthermore 
we  do  not  think  there  is  such  dlligenoe 
shown  by  appellants  [plaintiffs  In  error] 
in  this  case,  as  would  entitle  them  to  vacate 
the  former  decree,  even  though  no  statute 
of  limitations  barred  the  way.  We  cannot 
aee  our  way  clear  to  go  further  than  tbU 
and  decide  the  other  Important  and  In- 
tereating  questions  preaented,  since  the 
action  of  the  court  ia  upholding  the  plea 
of  ret  adjudicata  disposes  of  the  ease." 

It  will  be  observed  that  the  trial  court 
baaed  its  decision  upon  the  effect  of  the 
decree  in  favor  of  the  Southern  Fine  Com- 
pany as  an  adjudication  of  the  issues,  and 
that  the  supreme  court  rested  its  decision 
mainly  upon  the  statute  of  limitations  and 

A  motion  is  made  to  dismiss  on  the 
ground  that  the  ease  waa  decided  upon  non- 
federal questions  aufScIent  to  sustain  tlta 
judgment.  The  motion  ia  resisted  b;  plain- 
tiffs. They  contend  that  the  ground  urged 
for  its  support  does  not  apply  because  they 
"consistently  pleaded  and  continually  urged 
conatitutional  immuaitiea,"  and  that  the 
jurisdiction  of  this  court  "cannot  be  ouated 
by  mere  action  of  the  state  court  In  i^orlng 
and  refusing  to  consider  such  constitutiont^ 
queationa,"  by  aaauming  that  its  decision 
on  a  point  of  local  law  ia  decisive  of  con- 
stitutional queationa;  "particularly  when 
the  decision  of  the  polnta  of  general  and 
local  law  necessarily  include  a  eonaldera- 
tion  of  the  constitutional  immunities."  Al| 
elaborate  argument  ia  submitted  to  es- 
tablish these  contentions.  The  found  at  ior, 
of  it  is  that  Federal  questions  wete  essen- 
tially involved  and  their  deciaion  was  evad* 
ed  hy  the  supreme  court.  These  queationi 
arose,  it  ia  contended,  by  the  Impairment  of 
the  contract  constituted  by  the  acts  of 
1871  and  1873,  under  which  plaintiffs  claim  ^ 
title,  by  the  repeal  of  those  acts  by  the  legfs-  g 
lature  of  the  state,  and  the 'cancelation  of* 
the  titles  founded  upon  them  in  the  hands 
of  bona  flde  transferees,  and  by  executive 
action  pureuant  to  the  repealing  acts,  grant- 
ing the  lands  to  others.  Such  sction,  It  ia 
contended,  "impsii«d  the  obligation  of  con- 
tracta  hy  legislative  enactment,  end  de- 
prived the  plaintiffs  of  property  withont 
due  process  of  law." 

The  contention  undoubtedly  presents  ■ 
Federal  question,  and,  on  account  of  it, 
it  is  said  that  we  may  review  the  local 
questions  on  which,  we  have  seen,  the  su- 
preme court  of  the  state  based  its  decision. 
It  is,  however,  argued  thaf'if  the  pleadings 
or  proceedings  In  the  state  court  preaent 
or  disclose  the  assertion  of  a  Federal  rigbt 
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W  OMutltDtional  immuiiitjn  tbU  court  ha* 
JorUdietion  to  review  thtt  decision  of  the 
■tato  OOUrt,  even  though  that  decision  ii 
b«Md  entirely  upon  the  queetions  of  local 
U.W,  and  the  decitlon  of  thi«  court  may 
decide  thoH  qncationi  only."  Thii  ia,  in 
effect,  saying  that  in  all  caaei  if  there  be 
local  and  Fedei&l  questiona,  we  may  paaa 
upon  both  and  reverse  the  state  court  upon 
both.  And  yet  It  ii  well  established  that  if 
there  be  Federal  and  non-Federal  groundi 
and  the  latter  be  eufficient  to  support  the 
judgment  of  the  state  court,  there  can  be 
no  review  by  thia  court.  And  certainly  the 
application  of  laches  and  the  statute  of 
limitations  doei  not  present  a  Federal 
question.  Gaar,  S.  &,  Co.  v.  Shannon,  223 
U.  8.  468,  68  L.  ed.  ElO,  32  Sup.  Ct.  Rep. 
236;  Preston  v.  Chicago,  226  U.  S.  447,  460, 
67  L.  ed.  — ,  33  Sup.  Ct  Eep.  177. 

Ft  a  ia  tiffs,  however,  advance  their  con- 
tention with  confidence  and  attempt  to  sup- 
port ft  by  a  citation  of  cases.  We  need  not 
teview  them  all.  Tbey  do  not  impugn  the 
doctrine  that  there  may  be  a  non-Federal 
qaestiiMi  decided  broad  enough  to  support 
the  state  court's  deciaion  which  we  are 
without  power  to  review,  though  there  may 
also  be  Federal  questions  in  the  case. 
They  only  hold  that  the  sufficiency  of  the 
Federal  right  set  up  cannot  be  evaded 
^  If  necessary  to  the  determination,  of  the 
g  case,  and,  it  may  be  admitted,  that  of  such 
'necessity  this  court  must  In'eaeh  instance 
decide.  Huntington  v.  Attrill,  146  U.  8. 
057,  80  L.  ed.  1123,  13  Sup.  Ct.  Rep.  224, 
is  an  example,  and  also  Creswill  v.  Grand 
Lodge,  E.  P.  Z2S  U.  S.  246,  G6  L.  ed.  1074, 
S2  Sup.  Ct  Rep.  822,  and  Kansas  City 
Southern  R.  Co.  v.  C.  H.  Albers  Commission 
Co.  223  U.  8,  673,  S6  L.  ed.  666,  32  Sup.  Ct. 
Rep.  313;  Chapman  t.  Goodnow  (Chapman 
V.  Crane]  123  U.  S.  540,  31  L.  ed.  235,  8 
Sup.  Ct.  Bep.  211,  is  an  illustration  of  the 
doctrine  and  its  explanation.  In  Creswill 
T.  Grand  Lodge,  E.  P.  it  is  decided  that  this 
eourt  will  review  the  findings  of  fact  by  a 
state  court  (a)  where  the  Federal  right 
was  denied  aa  a  result  of  them  and  there  is 
BO  evidence  to  support  them,  a  question  of 
law  hence  resulting  for  decision;  and  (b) 
where  a  conclusion  of  law  aa  to  a  Federal 
right  and  finding  of  fact  are  ao  intermingled 
aa  to  cause  it  to  he  necessary,  for  the  pur- 
pose of  passing  on  the  Federal  question,  to 
analyse  and  dissect  the  facts.  To  the  ex- 
tent necessary  to  do  so  the  power  exists  as  a 
necessary  incident  to  a  decision  upon  the 
claim  of  denial  of  the  Federal  right. 

Neither  condition  exists  in  the  case  at 
bar.  It  comes,  instead,  under  the  principle 
of  Chapman  v.  Goodnow.  There  the  Fed- 
eral question  alleged  to  have  been  involved 
In  a  former  decree,  and  to  which  due  faith 


and  credit  under  the  Constitution  of  tha 
United  States,  it  was  Insisted,  should  hav« 
been  accorded,  was  held  to  be  superseded  bj 
a  new  promiae.  Bo  in  the  case  at  bar. 
The  rights  of  plaintiffs  baaed  on  the  act 
of  1871,  under  which  the  patent  to  the 
Pearl  River  Improvement  4  Navigation 
Company  was  issued,  and  the  confirmatory 
act  of  1873,  were  determined  in  the  suit  of 
the  Southern  Pine  Company  against  cer- 
tnin  of  the  plaintiffs,  and  through  whom 
title  is  deraigned.  Iliat  decree  stood  as  an 
obstruction  to  the  assertion  of  plaintiffs' 
title.  They  attacked  it  in  their  amended 
bill  and  sought  to  have  It  reviewed  and  set 
aside.  The  trial  court  denied  the  prayer  of 
the  bill  and  held  the  decree  ret  judicata. 
The  supreme  court  decided  that  the  statute 
of  limitatioui  of  the  state  precluded  the  re- 
lief sought,  and  for  the  decision  citetl 
Brooks  V.  Spann,  03  Miss.  lOB.  The  court 
further  decided  that  "even  though  no  stat-E 
ute"of  limitations  barred  the  way,"  there" 
was  no  "such  diligence  shown  by  plaintiffs 
to  entitle  them  to  vacate  tlie  former  de- 

In  Broolis  v.  Spann,  to  avert  the  effects 
of  a  plea  of  res  judicata  against  the  cause 
of  action  set  up,  an  amendment  waa  made 
which  asserted  not  only  the  original  ground* 
of  recovery,  but  also  averred  that  the  suit, 
the  decree  of  which  was  so  pleaded,  was  in- 
stituted and  prosecuted  without  the  eon- 
sent,  knowledge,  or  procurement  of  the 
party  against  whom  it  was  rendered.  A 
demurrer  to  the  bill  set  ap,  among  other 
grounds,  the  statute  of  limitations  of  tha 
state.  Commenting  on  the  decree,  the  court 
said  that  it  presented,  if  valid,  an  insur- 
mountable obstacle  to  the  suit;  It  had  t» 
be  attacked  and  nullified,  or  ell  controversy 
over  its  subject-matter  waa  by  it  forever 
foreclosed.  Holding  that  the  suit  was 
barred  by  the  statute  of  limitations,  the 
court  said:  "There  is  no  sUtute  of  limi- 
tations applicable  by  its  terms  to  the  right 
to  annul  the  decree,  but  in  the  ahsence  of 
such  statute  the  court  will  adopt  that  one 
which  is  applicable  to  analc^oua  rights.  Bj 
S3  26H0  and  2GS1  of  the  Coda  of  1880  tba 
time  in  which  bills  of  review  and  appeals 
may  be  prosecuted  is  limited  to  two  years, 
and  by  g  E07S  a  like  limitation  is  imposed 
upon  the  right  to  surcharge  and  falsify  the 
accounts  of  executors,  administrators,  and 
guardians.  It  thus  appears  that  for  error* 
of  law  or  fact,  in  the  classes  of  cases  named 
in  these  statutes,  a  uniform  limitation  of 
two  years  has  been  declared  and  within  sueb 
time,  we  think,  persons  having  notice  of 
decreet  affecting  their  rights,  which  for 
fraud  or  other  sufficient  reasons  should  be 
vacated  by  the  courts,  ought  to  take  action; 
failing   in   which,   relief   should  b*   danied. 
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FlTmouth  V.  Buuell  UilU,  T  Allen,  <38; 
Etuu  v.  Bacon,  09  Mabb.  !13;  Qordou  v, 
Rou.  63  AU.  363." 
Q     Tbe  supreme  court.  In  the  case  at  bar, 

faoecpted  thii  decision  aa  drtennining  the 
law  of  the  etate,  and  we  eannot^rtview  iti 
judgment  and  ([ive  a  different  interpreta- 
ttoD  of  tbat  law.  That  case  and  this  have 
many  features  of  resemblance.  The  auit  and 
decree  pleaded  in  that  ease  was  a  suit  and 
decree  in  the  state  court.  Tbe  suit  at  bar 
was  comnienced  in  the  state  court,  and  the 
dearee  pleaded  and  which  i*  sought  to  be 
Mt  aside  was  rendered  in  the  same  court. 
It  WM  subject,  therefore,  to  tbe  local  pro- 
cedure and  local  laws.  If  ne  should  as- 
•ert  a  power  of  review  in  such  ease,  we 
could  exercine  like  power  in  all  cases  where 
Federal  questions  are  set  up,  and  substitute 
our  judgment  for  the  judgment  of  the  stata 
courts  as  to  the  state  laws. 

We  may  say,  in  conclusion,  that  there 
many  cases  IllustratiDg  the  power  of  the 
states  over  the  pleadings  and  practice  in 
their  courts,  and  the  right  to  prescribe  with- 
in what  time  and  upon  what  conditions 
suits  can  be  commenced  and  maintained. 
Texas  t  N.  O.  R.  Co.  t.  Miller,  221  U.  S. 
408,  5Q  L.  ed.  789,  31  Sup.  Ct  Rep.  S34; 
Brlnkmeier  t.  Missouri  P.  R.  Co.  2Z1  (J.  B. 
268,  G6  L.  ed.  TE8,  32  Sup.  Ct.  Rep.  412. 

Tbe  motion  to  dismiss  must  be,  and  It  is. 

Dismissed. 


IN  THE  MATTER  OF  THE  APPLICA. 
TION  of  J.  HARRY  SPENCER,  Ex  parte. 
<No.  16,  OrigisaL) 

IN  THE  MATTER  OF  THE  APPLICA- 
TION  OF  ALBERT  L.  SCHOLL,  Ex 
parte.     (No.  17,  Original.) 

IN  THE  MATTER  OP  THE  APPLICA- 
TION OF  FRANK  L.  MOYEH,  Ex 
parte.     (No.   18,  OrigiliKl.) 


I.  Federal  courts  will  not  grant  relief  by 
habeas  corpus  on  constitutional  grounds  to 
persons  imprisoned  under  a  conviction  in  a 


.  .  tzcess,  so  as  to  jnatifj  relief  by  habeas 
corpus  after  the  legal  part  of  the  sentence 
has  been  aatisfled,  where,  under  tbe  locftl 
practioe,  the  sentence  was  subject  to  change, 
modification,  or  reversal  in  a  higher  eonrt, 
and  tbe  accused  subject  to  resentence. 

[E:d.  Note.— ror  other  eaua,  see  Hatwas  Car- 
pus, Cent.  Dlf.  I  K;    Sec  Dla-  I  ID.'l 

[Nos.  16,  IT,  and  18,  Original.] 


M'; 


state  court,  where  the  petitioners  failed  t 

:hey  ^ 
bronght  up  for  sentence  or  on  appeal  to 


B  such  questions 


le  petltio 
eiUier  wl 


hen  they  were 


Intermediate  appellate  court,  or  by  theii 
nnsuccossful  petition  to  the  highest  tribunal 
of  the  state  to  allow  an  appeal  to  that 
eourt. 

nca.  Note— For  other  caaM,  »•  HabMS  Cor- 
m  C«nt.  DIS.  H  n-tfi    Dec  Dtc  1  ».1 

HasxAB  CoRPua  (I  SO*>>-REvnw  ov  Vtx- 

CBBSIVE  SiHTERCX. 

2.  A  sentence  Imposed  in  excess  of  what 
■ma  authorized  by  statute  is  not  void  a>  to 


7TI0NS  for  leave  to  file  applications 
for  writa  of  habeas  corpus  to  inquii* 
into  a  detention  under  a  conviction  and  sen- 
a   state   court.     Rulea   discharged 
and  petitions  dismissed. 
Tbe  facta  are  stated  in  the  opinion. 
Messrs.  H.  O.  Rhone,  W.  H.  Sponcap, 
and  F.  P.  Onmmings  for  petitioners. 

Messrs.  N.  H.  Bdwarda,  Max  L.  Ultefa- 
ell,  A.  M.  Hoagland,  and  Mr.  Jobn  C 
~  '1,  Attorney  General  of  Pennsylvania, 
for  respondent.  <s 

Mr.  Justice  HcKenna  delivered  tbe* 
opinion  of  tbe  court: 

Theee  applications  were  filed  and  mlee 
to  show  cause  were  issued.  Th<7  were 
argued  together  and  may  be  disposed  of  in 

le  opinion. 

The  petitions  alleged  the  following: 

Petitioners  were  indicted  in  the  court  ef 
quarter  sessions  of  the  peace,  in  tbe  eoan- 
^  of  Lycoming,  state  of  Pennsylvania,  upon 

charge  of  conspiracy  to  cheat  and  defraud, 
which  the  indictment  charged  waa  executed 
on  the  10th  day  of  September,  ISIO. 

The  trial  took  place  in  Jinie,  1912,  and 
petitioners  were  each  sentenced  to  "pay  ■ 
fine  of  (600,  costs  of  proeecntion,  and  under* 
imprisonment  in  the  Eastern  Fod- 
tentiary  at  Philadelphia,  for  an  indetennta- 
ate  period,  at  separate  and  solitary  coufina- 
ment,  at  labor,  the  minimum  of  whteh 
should  be  eighteen  months  and  tbe  max- 
imum two  yeare." 

Tlie  oosts  end  fines  have  been  paid.  In 
execution  of  the  sentences  of  imprisonmeflt, 
Robert  J.  McKen^,  warden  of  the  pent* 
tentiary,  holds  petitioners  in  custody  lu 
violation  ot  |  10  of  article  I,  of  the  Consti- 
tution of  the  United  SUtee,  which  forbids 
any  state  to  pass  an  em  pott  faotv  law, 
and  in  violation  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  In 
that  petitioners  are  deprived  of  thrir  liberty 
irithont  due  process  of  law. 

At  the  time  the  o&ense  was  committed 
(September  10,  IBIO),  the  laws  of  Pennsyl- 
vania provided,  in  3  IZB  of  the  crimes  aet 
of  March  31,  1860,  P.  L.  382,  that  one  con- 
victed o(  the  erime  of  eonspii«^  to  ebeai 
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;.  uid  defraud  should  b«,  on  conTiction,  "««n- 
gtenccd  to  pay  a  fine  not  exceeding  $500,  and 

•  undergo  an  imprisonment  at>aeparate  and 
lolitary  eonSneineiit,  at  lobar,  or  bj  aimple 
Imprisonment  not  exceeding  two  years." 
Tbi*  act  wu  amended  and  modified  by  the 
act  of  May  10,  ISOS,  P.  L.  4S5,  known  ai 
the  nnt  indeterminate  Benteuce  act,  which 
provided,  inter  alio,  u  followa: 

"Whenever  any  penon  convicted  in  any 
court  of  thii  commonwealth  of  any  crime 
•hall  be  sentenced  to  imprlaonment  in  either 
the  Eastern  or  Western  Penitentiary,  the 
eourt,  instead  of  pronouncing  upon  such  con- 
vict a  definite  or  fixed  term  of  imprison- 
ment, shall  pronounce  upon  such  con- 
vict a  sentence  of  imprisonment  for  an  in- 
definite term,  stating  in  such  sentence  the 
minimum  and  maximum  limits  thereof,  fix- 
ing as  the  minimum  time  of  such  imprison- 
ment the  tana  now  or  hereafter  prescribed 
as  the  minimum  imprisonment  for  punish- 
ment of  such  otfense;  but  if  there  be  no 
minimum  time  so  prescribed,  the  court  shall 
determine  the  same,  but  it  shall  not  exceed 
one-fourth  of  the  maximum  time,  and  tlie 
maximum  limit  shall  be  the  maximum  time 
now  or  hereafter  preseribwl  aa  a  penalty 
for  such  ofTense." 

Bj  the  terms  of  these  two  acts,  which 
were  the  law  for  petitioners'  punishment  at 
the  time  their  crime  was  committed,  the 
moat  severe  punishment  which  could  be  in- 
flicted upon  each  of  them  was  a  fine  of 
1500,  and  imprisonment  in  the  penitentiary 
for  the  minimum  term  of  six  months,  and 
«  maximum  term  of  two  years. 

Nearly  a  year  after  the  crime  was  com- 
mitted, the  legislature  of  Pennsylvania  re- 
pealed the  act  of  May  10,  1900,  without  any 
■aving  clause,  and  enacted  the  act  of  June 
19,  1911.  under  which  petitioners  were  sen- 
tsnced.  By  the  terms  of  the  latter  act  the 
length  of  the  minimum  term  of  imprison- 
ment is  wholly  within  the  diicretion  of  the 
court,  provided  it  does  not  exceed  the  maxi- 

'  Petitioners  will  contend  that  the  maxi- 
mum  sentence   which   could   have   been   !n- 
gg  fllcted  upon  them,  it  tlie  court  selected  the 
g  alternative  imprisonment  rather  than  the 

*  simple  imprisonment,  as  provided  in  tlie 
act  of  1860.  would  hare  been  "not  less  than 
■ix  months  nor  more  than  two  years  at 
separate  and  solitary  confinement,  at  labor." 

Petitioners,  however,  were  sentenced  eaeh 
to  pay  a  fine  of  3500  and  coats,  and  to  be 
Imprisoned  for  an  indeterminate  period,  the 
minimum  of.  which  should  be  eighteen 
months  and   tlie   maxinium   two   years. 

To  the  rules  to  show  cause,  the  answer 
of  the  warden  has  been  filed-  It  sBscrts  the 
legality  of  the  sentences  snd  the  fallowing 
TeasonS  why  the  writs  should  not  issue: 
Peytjiouer*,  after  sentence,  took  an  app«al 


to  the  superior  court  of  Pennsylvania, 
where  the  sentences  were  affirmed.  Sub- 
sequently they  presented  a  petition  to  the 
supreme  court  of  the  state,  prating  for  a 
special  allocatur  to  allow  an  appeal  from 
the  Judgment  of  the  superior  court,  which 
petition  was  refused.  In  neither  court  did 
they  raise  the  question  of  tlie  constitution- 
ality of  the  statute  of  June  19,  1911,  or 
complain  that  the  sentences  were  imposed 
under  an  ea  post  facto  law,  excessive  or  in 
other  respects  unconstitutional. 

Afterwards,  petitioners  petitioned  the 
supreme  court  of  the  state  for  a  writ  ol 
habeas  corpus  to  the  sheriff  of  Lycoming 
county.  In  whose  custody  they  then  were 
for  delivery  to  the  warden,  and  in  their 
petition  raised  the  same  questions  which 
they  now  raise  in  their  petitions  here.  The 
court  refused  the  petition.  The  petitioners 
then  applied  to  the  judge  of  the  district 
court  of  the  United  States  for  the  middle 
district  of  Pennsylvania  for  habeas  corpus, 
raising  the  same  questions  as  here.  The  peti- 
tion was  refused.  This  action  of  the  courts 
is  averred  to  be  an  adjudication  of  the 
questions  Involved.  And  it  is  averred  that 
the  view  moat  favorable  to  petitioners  Is 
that  the  sentences  Imposed  upon  them  are 
legal  and  valid  sentences  for  a  term  of  at 
least  six  months,  and  they  have  not  7^^ 
served  So  much  of  the  term.  a 

'The  petitions  and  answer  to  them  indicate* 
the  contentions  of  the  parties.  The  peti- 
tioners contend  that  their  sentences  are 
illegal,  in  that  they  were  imposed  under  a 
law  which  is  ea  pott  faelo  and  violates 
article  I.  of  the  Constitution  of  the  United 
States,  and  that  they  are  deprived  of  their 
liberty  In  violation  of  the  14th  Amendment. 
Respondent  opposes  the  contentions  and 
urges  besides  that  they  have  been  adjudi- 
cated against  petitioners,  and  that  they  are 
seeking  to  use  habeaa  corpus  as  a  writ  of 
error  to  review  and  reverse  the  judgment 
of  the  courts  of  Pennsylvania.  One  of  the 
contentions  of  respondent  is  that  it  is  too 
Iste  for  petitioners  to  avail  themselves  of 
the  objections  they  urge  to  their  sentences; 
another  oontentioo  is  that  their  applications 
are  premature,  the  sentences  being  at  least 
valid  for  six  months,  which  had  not  expired 
when  the  petitions  were  filed. 

Petitioners  certainly  had  ample  oppor- 
tunity to  avail  themselves  of  the  objections 
they  malce  to  the  validity  of  the  sentences. 
They  had  it  when  they  were  brought  up  for 
sentence.'  They  had  it  when  they  appealed 
to  th*  superior  court.  They  had  it  when 
they  applied  to  the  supreme  court  to  allow 
ka  apfpeal  from  the  judgment  of  the  super- 
ior court.  And  this  would  have  hei-n  the 
orderly  course,  and  efficient  as  orderly.  It 
wonid  have  been  orderly  because  their  ob- 
jections would  then  have  been  made  In  tbs 
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conrta  ordkined  to  admlniBter  the  law  ap- 
plicable to  tba  crime;  efficient,  beeauie  if 
error  waa  committed  agaiuat  constitutional 
right*,  it  could  have  been  reviened  and 
•orrected  by  tbia  eourt.  And  anrely  even 
a  defendant  in  a  criminal  caae  cannot  com- 
plain if,  in  the  tribunals  In  which  he  ia  ar- 
raigned for  crime,  he  haa  opportunity  to 
deny  the  crime,  require  ita  proof,  reaiat  nn- 
juat  or  excessive  punitbment,  and  have  a 
review  of  all  rulings  through  the  Bucceaaive 
•tate  tribunals,  and  finally  in  the  ultimate 
Q  court  of  revieiT  upon  queationa  under  the 
« Constitution  of  the  United  SUtea.  Tbia 
■  being  a  defendant's  opportunity,  wa'have 
deelared  many  times  that  it  would  only  be 
an  exceptional  case  when  we  should  inter- 
fere by  habeas  corpua  with  the  courae  or 
final  administration  by  the  atate  eourta  of 
the  criminal  justice  of  a  state.  The  caees 
are  very  numeroua.  They  ere  cited  in 
Urquhart  v.  Brown,  206  U.  8.  J7fl,  61  L.  ed. 
760,  27  Sup.  Ct.  Rep.  460,  and  Be  Lincoln, 
202  U.  &.  17S,  60  L.  ed.  964, 20  Sup.  Ct  Bep. 
SD2.  In  thoae  casea  following  other 
eases,  the  rule  la  laid  down  and  aome 
of  the  exceptional  circumatances  which 
might  justify  Its  departure  are  indi- 
cated, and  the  discretion  wlkiab  tbia 
eoort  may  exercise.  In  Bailey  ▼.  Ala- 
bama, 211  V.  6.  4S2,  63  L.  ed.  276,  29 
Sup.  Ct  Bep.  141,  reviewing  a  Judg- 
ment of  the  supreme  court  of  AIo- 
bMna,  which  a^rmed  a  judgment  of  a 
lower  court,  denying  a  discharge  on 
habeas  corpus  to  the  plaintiff  in  error, 
wa  said:  "If  the  supreme  court  had  af- 
firmed the  denial  of  the  discharge  on  the 
ground  that  the  proper  course  wae  to  raise 
the  objections  relied  upon  at  the  trial  of 
the  principal  case  on  the  merits,  and  to  take 
the  question  up  by  writ  of  error,  it  would 
have  adopted  the  rule  that  prevails  in  tbia 
court,  and  there  would  he  nothing  to  be 
Mid." 

It  ia  true  the  rule  has  been  announced,  in 
cases  where  habeas  corpus  was  applied  for 
In  advance  of  Snal  decision  in  the  state 
courts;  but  the  principle  of  the  rule  applies 
as  well  after  decision.  The  rule  would  be 
useless  except  to  enforce  a  temporary  delay. 
If  it  did  not  compel  a  review  of  the  question 
In  the  state  court,  and,  in  tlie  event  of  an 
adverse  decision,  the  proaccution  of  error 
from  this  court.  In  other  words,  if  it  gave 
freedom  to  omit  such  defenses  in  the  state 
court  and  subsequent  review  by  this  court, 
and  yet  the  accused  have  an  absolute  right 
to  habeas  corpus.  And  this  case  shows  the 
necessity  of  the  application  of  the  rule.  We 
have  pointed  oot  the  opportunity  petitioners 
had  to  object  to  their  leniences  when  they 
were  imposed,  and  successively  to  attack 
tbfelr  validity  in  the  appellate  tribunals  of 


the  state  and  ia  this  eourt.  And  this  satisfies  ^ 
justice.  More  than  this,  that  for  wblob  J 
petitioners* contend,  will  make  unstable  and* 
uncertain  the  administration  of  the  criminal 
lawi  of  the  atatea.  If  defenaea  may  ba 
omitted  at  trials,  righta  of  review  omitted, 
and  yet  availed  of  through  habeas  eorpni, 
the  whole  course  of  criminal  justice  will  be 
deranged,  and,  it  may  be,  defeated.  This  is 
the  practical  result  in  the  case  at  bar. 
Petitiooera  contend  for  a  diaoharge,  having 
fulfilled  what  they  consider  the  legal  part 
of  their  sentences,  but  which  ia  manifestly 
below  what,  in  the  law  of  the  state,  Is  fixed 
for  their  crime.  And,  illustrating  their  ar- 
gumenta,  petitioners  told  ua  of  other  cases 
which  are  waiting  to  come  forward  with  aa 
appeal  tor  lilce  rnnedy  and  jail  delivery. 

These  views  dispose  of  tlie  petitions,  and 
we  are  not  called  upon  to  express  opinion  aa 
to  whether  the  act  of  1011  ia  ea  pott  /«c(» 
because  increasing  the  punishment  of  peti- 
tioners' crime  after  it  was  committed,  m- 
whether,  as  decided  by  the  Supreme  court 
of  the  state  in  Com.  v.  Kalek,  neither  that 
act  nor  the  act  of  1000  was  Intended  to  fix 
the  punishment  for  any  crime,  nor  to  repeat 
the  lawB  then  in  existence,  prescribing 
penalties  and  puuiahmente  for  different 
crimes.  We  may  observe  that  the  coottr 
further  charaeteriiing  the  acta,  said  "tbef 
undertook  to  regulate,  not  the  law  whicb 
Hxed  the  punishments,  but  t^e  sentencing 
of  convicts,  and  the  method  of  releasing 
them  on  parol."  And,  .further,  that  th« 
purpose  of  the  acts  "was  to  regulate  th« 
control  and  discipline  of  persons  convicted 
of  crimes,  with  a  view  to  their  reformation.'* 
The  final  conclusion  of  the  court  was  that 
the  statutory  punishment  was  neitbM 
changed  nor  increased  by  the  act  of  1911. 
"  The  maximum  sentence,' "  the  court  said, 
"  'is  the  only  portion  of  the  sentence  which 
has  legal  validity,  and  the  minimum  sen- 
tence ia  merely  an  administrative  notice  by 
the  court  to  the  executive  department,  call- 
ing attention  to  the  legislative  policy  that 
when  a  man's  ao-caUed  minimum  sentence  ia_ 
about  to  expire,  the  question  of  grace  andS 
mercy  ought  to  be  considered,  and  the'pro-* 
priety  of  granting  a  qualified  pardon  be  de- 
termined.' "  See  Com.  v.  Brown,  16T  Moss,. 
144,  45  N,  E.  1. 

The  court  decided,  therefore,  that  both 
the  acta  of  lOOS  and  1911  prescribed  a  maxi- 
mum sentence  for  crime,  and  that  the  pro- 
visions for  indeterminate  sentence,  with  pro- 
vision for  clemency,  were  matters  of  grace, 
and  could  he  varied  by  tlie  legislature,  and 
could   not   he   condemned   aa   ea   post   facto 

The  remarks  of  the  court  are  pertinent 
to  the  next  contention  of  the  petitioners, 
which  la  that  the  aenteueea  hare  •  legi] 
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pftrt,  to  wit,  tfae  flue  of  C500  and  eoBts,  and 
an  Illegal  part,  to  wit,  the  imprisonment, 
and  that  having'  fulOUed  tli«  l^al  part, 
tilief  are  entitled  to  be  discharged  from  the 
fllegal  part.  In  support  of  the  contention 
thef  invoke  Ex  parte  Lange,  19  Wall.  163, 
21  L.  ed.  872.  In  that  ease  a  circuit  court 
of  the  United  States  imposed  a  sentence  of 
a  fine  of  S200  and  one  year's  imprieonment, 
the  statute  authorizing  only  a  flue  or  im- 
prisonment. Tbe  fine  was  paid,  and  on  the 
next  day  the  prisoner  was  brought  before 
tbe  court  by  habesA  corpus,  and  an  order  was 
entered  vaoating  the  former  judgment,  and 
the  prisoner  again  senteni^ed  to  one  year's 
impritonment.  It  was  beld  tbat  the  court 
had  not  power  to  vacate  the  judgment 
resentence  the  prisoner,  that  such  ae 
was  double  punishment  for  his  offense,  the 
legal  part  of  tbe  former  sentence  having 
l>een  satisfied.  It  was  further  held  that 
the  Judgment  was  void,  not  merely  en 
ona,  and  the  prisoner  was  entitled  to  be 
discharged  upon  petition  in  habeas  corpus. 
Two  answers  are  opposed  to  the  content! 
that  the  case  is  controlling  of  the  ease 
bar.  The  case  was  put  upon  tbe  ground  tli 
the  circuit  court  had  exhausted  its  powi 
In  the  case  at  bar  tbe  judgment  of  tbe 
court  of  quarter  seasions  whb  subject  to  re- 
view and  modification  by  the  supreme  court. 
«g  Section  I,  P.  L.  785,  i  Stewart's  Purdon's 
gDig.  4514,  S  30;  Daniels  v.  Com.  7  Pa.  741; 
*  Torrence  v.  Com.  9  Pa.  184;*Beale  v,  Com. 
25  Pa.  11;  White  ».  Com.  3  Brewst.  (Pa.) 
30. 

In  Daniels  v.  Com.  tbe  court  said  that 
under  the  power  given  by  the  statute  cited 
above,  it  was  authoriied  not  only  to  re^ 
or  aSrm,  but  to  modify  a  judgment;  "that 
Is,  to  change  its  form,  vary,  or  qualify  it, 
and  this  as  well  in  criminal  as  in  civil 
euet."  Exercising  this  power,  the  court 
•track  from  a  sentence  an  illegal  part,  and 
Affirmed  it  in  all  other  respects.  The  same 
power  was  exercised  in  Beale  v.  Com.  In 
White  V.  Com.  a  judgment  in  excess  of  what 
was  authorized  by  the  statute  was  reversed 
and  the  prisoner  resentenced. 

The  sentences  imposed  on  petitioners  were 
therefore  not  void,  but  erroneous  only,  snd 
■ubject  to  change  or  modification  by  the 
■upreme  court,  or  reversal,  and  petitia 
■abject  to  resentence,  and  Ex  parte  Lunge 
does  not  apply.  In  Ge  Lincoln,  202  U.  S. 
178,  50  L.  ed.  984,  26  Sup.  Ct.  Rep.  002, 
habeas  corpus  was  denied  because  there  was 
an  appeal  from  the  judgment  attacked 
which  could  have  been  taken  to  the  circuit 
court  of  appeals,  applying  tbe  rule  which 
we  have  so  often  expressed,  that  tbe  writ 
of  habeas  corpus  is  not  to  be  used  as  a  writ 
of  error.  And  the  reason  is  manifest. 
When  the  orderly  procedure  of  appeal  la 
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employed,  the  ease  is  kept  within  the  con- 
trol and  disposition  of  the  courts;  and  if 
the  judgment  be  excessive  or  fllegsl  It  may 

be  modified  or  changed  and  complete  jus- 
tice done,  as  we  have  said,  to  the  prisoner, 
and  the  penalties  of  the  law  satisfied  as 
well.  This  comment  is  applicable  to  the 
case  at  bar.  The  supreme  court  of  tbe  state 
has  decided,  as  we  hsve  seen,  that  neither 
the  act  of  ie09  nor  that  of  ISII  repealed 
the  act  of  1860,  supra,  which  denned  the 
statutory  crime  of  conspiracy,  and  imposed 
upon  those  guilty  of  it  a  punishment  by 
line  not  exceeding  $500  and  imprisonment 
not  exceeding  two  years. 

The  question  tben  occurs.  What  is  the« 
effect  of  the  aet'of  1911  upon  tbe  act  of* 
1909,  assuming  the  former  to  be  unconsti- 
tutional! Tbe  supreme  court  of  the  state, 
as  we  have  seen,  has  declared  it  constitu- 
tional, but  the  question  has  not  been  pre- 
sented to  the  court  as  to  what  would  he  the 
effect  of  the  set  of  1911  if  declared  by  this 
court  to  be  unconstitutional.  Kecesssrily^ 
this  court  would  leave  to  the  supreme  court 
of  the  state  the  decision  of  that  question, 
it  being  a  state  question.  It  would  not  bo 
our  duty  to  decide  it  or  to  anticipate  the 
decision  of  that  court,  which  might  indeed 
reconcile  the  acts  with  the  constitutional 
rights  of  petitioners.  The  repealing  clsuse 
of  the  act  of  1011  is  not  in  absolute  form, 
tt  repeals  only  acts  which  are  inconsistent 
with  the  act  of  1911.  It  may  be  declared 
that  a  void  act  cannot  be  legally  incon- 
sistent with  a  valid  one.  Shepardson  v. 
Milwaukee  £  B.  R.  Co.  6  Wis.  605;  SUto 
ex  rel,  Rogers  v.  Burton,  11  Wis.  51;  Cam- 
pau  V.  Detroit,  14  Mich.  278;  Childs  v. 
Shower,  18  Iowa,  261;  Pitkin  County  v. 
First  Nst.  Bank,  B  Colo.  App.  423,  40  Pac 
SD4;  Birkenhead  Docks  v.  Laird,  4  DeG. 
M.  t  Q.  732.  23  L.  J.  Ch.  N.  S.  457,  18  Jur. 
SS3,  2  Week.  Rep.  7.  Bee  Schneider  v. 
Staples,  66  Wis.  167,  28  N.  W.  145.  There 
may  be  cases  the  other  way,  as,  it  may  be 
said.  Re  Medley  is.  134  U.  S.  ISO,  174,  33 
L.  ed.  835,  841,  10  Sup.  Ct.  Rep.  384. 
Which  is  the  more  logical  rule  we  are  not 
called  upon  to  pronounce,  nor  to  say  which, 
under  the  circumstances,  the  supreme  court 
of  Pennsylvania  might  apply. 

Rules  discharged;  petitions  disiuissed. 

im  V.  a.  «<E.) 
SUSQUEHANNA  COAL  COMPANY,  Appt, 


CoiniEBCB  (I  72")  —  BftxTK  Taxation  — 

Pbopebtt  in  Transit. 

Pennsylvania  ooal  shipped  by   its  Penn* 
sylvania  owner  to  ita  own  order  at  a  New 
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SUSQUEHANKA  COAL  00.  v.  SOUTH  AUBOY. 
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Jmty  tide  watar  pott  wien.  If  no  bottoms 
wer«  AVkil&ble  for  ita  continued  tnnBporta' 
tion.  It  was  dtunp«d  Into  a  coal  depot  or 
•torai^  yard,  to  be  later  ttausferied  to 
bottoms,  aa  occaaion  required,  it  baine  the 
intention  to  keep  a  certain  Buppljr  ol  coal 
on  hand  to  fill  anticipated  orderi,  la  aubject 
to  local  taxation  while  in  aacb  depot  or 
atorue  yard,  although  it  is  destined  ulti- 
mate^ for  porta  in  other  states,  aioee, 
under  snch  circumstances,  there  was  some- 
tiiing  more  than  an  incidental  interrup- 
tion  of  the  continatty  of  the  transporta- 
tion through  the  state, 

[M.    Nots.— For    other   sum,    — 

Ceot.  Dig.  H  12t-lMi    Dae  DU.  I  n.*l 

[No.  801.] 


APPEAL  from  th«  Circuit  Court  of  the 
United  States  for  the  District  of  New 
Jersey  to  review  a  decree  which  dismissed 
the  bill  in  a  suit  to  restrain  local  taxation 
of  coal  alleged  to  be  in  transit  through  the 
state.    Affirmed. 

8m  same  ease  below,  184  Fed.  S41. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alan  H.  Strong  and  James  B. 
Tredenbnrgh  for  appellant. 

Hr.   Frederic   BI.    P.   Fearse  for   ap- 

•      Mr.  Justice  McKenna  delivered  the  opin- 

km  of  the  court: 
_      Bill  in  equity  to  restrain  the  eoltection 
S  of  taxes  levied  by  the  city  of  South  Amboy 
«  upon   coal   belongit^  to   appcllant,>ou   the 
ground  that  the  coal  was  in  transit  from 
points  in  the  state  of  Pennsylvania,  through 
the  state  of  New  Jersey,  to  destinations  out- 
aide  of  the  latter  stats;  and  being,  as  It  is 
angled.  In  interstate  commerce,  the  taxes  on 
It  were   illegally  levied  because  in  contra- 
vention of  the  cwnmerce  clause  of  the  Con- 
stitution Of  the  United  States. 

Appellant  Is  a  Pennsylvania  corporation 
and  a  dealer  in  coat,  buying  three  fifths  ot 
what  is  sold  in  the  years  1906,  1907,  and 
1908,  and  producing  two  Sfths  itself.  Ap- 
pellant shipped  its  eoal  from  its  mines  in 
fenniylvania  to  New  York  and  the  states 
east  thereof  by  the  Pennsylvania  Bailroad, 
«eroes  New  Jersey,  to  leave  the  latter  state 
ftt  Harsimus  Cove,  Greenville,  or  South  Am- 
boy piers,  the  termini  of  the  road  on  New 
York  harbor.  In  the  year  1900  it  shipped 
1,682,000  tons  of  coal;  In  1907  It  shipped 
2,010,200  tons,  and  in  1909  it  shipped  2,050,- 
COO.  Of  these  amounts,  3}  per  cent,  4)  per 
eent,  and  6  per  cent,  respectively,  were  un- 
loaded at  Bouth  Amboy.  The  balance  of 
the  amounts  ahipped  passed  through  Hai- 
riraua  Core  and  QresnvUle  piers.  The  cars. 


OB  arrival  at  the  latter  points,  were  floated 
across  the  harbor  and  transferred  to  rail- 
roads on  the  oppoaite  side.  The  bills  of 
lading  for  the  eoal  thus  shipped  were  mad* 
out  to  designated  purehssers  as  consignees; 
the  coal  which  arrived  at  South  Amboy  was 
consigned  to  appellant  at  such  place,  and 
waa  intended  to  be  transferred  to  bottoms  - 
at  tidewater,  and  shipped  to  states  east  ol 
New  Jersey.  "This  coal,"  we  quote  from 
the  opinion  of  the  district  court,  "was  for- 
warded from  the  mines  on  orders  from  tha 
complainant's  Philadelphia  agents,  who  ia> 
sued  snch  orders  upon  requisitious  made 
upon  them  from  complainant's  New  York 
agents.  Neither  the  agents  at  the  mines  nor 
at  Philadelphia  knew  for  which  particular 
customers  the  eoal  thus  forwarded  to  Soutli 
Amboy  was  intended.  Complainant  had  a 
number  of  regular  customers  east  of  New 
Jersey,  to  whom  it  promised  to  make  de-B 
liveries  on  monthly  contracts;  the'esaet* 
requirements  of  su<ji  customers,  in  tonnage 
and  kind  of  coal,  were  known  only  to  tha 
New  York  agents-  These  agents  from  time 
to  time  totaled  such  requirements,  plus 
other  orders  for  coal,  and  issued  their  requi- 
sition based  upon  such  totals,  to  the  Phila- 
delphia agents.  Such  requirements  and  Ott 
shipments  made  thereunder  varied  in  ton- 
nage and  kind  of  coaL  At  South  Amboy 
complainant  had  an  agent  who,  upon  the 
ordera  of  the  New  York  agents,  superin- 
tended the  loading  upon  such  bottoms  of 
the  kind  and  amount  of  coal  required  for 
design  at  ed  customers.  When  so  loaded, 
the  master  of  the  bottoms  issued  bills  of 
lading  in  the  name  of  the  complainant  as 
shipper,  and  particular  persons  as  eon- 
signees.  These  bills  of  lading  were  sent  to 
complainant's  New  York  agents,  wherenpoD 
the  latter  made  out  invoices  to  the  con- 
signees. Up  to  the  time  of  loading  the  bot- 
t<Hna,  the  title  of  the  eoal  was  In  com- 
plainant. 

"If,  upon  arrival  of  the  coat  at  South 
Amboy,  bottoms  were  on  hand  to  take  thf 
kind  of  coal  arriving,  such  coal  was  trans- 
ferred from  tie  ears  to  the  bottoms.  If 
not,  such  coal  was  dumped  into  a  coal 
depot  or  storage  yard  of  the  railroad  ecsn- 
pauy,  located  about  2,000  feet  from  tha 
piers,  equipped  with  derricks  for  the  load- 
ing and  unloading  of  coal,  and  where  tha 
different  kinds  of  coal  of  tha  complainant 
were  put  into  piles,  which  would  be  subse- 
quently transferred  Into  bottoms;  not  nee- 
essarlly  the  first  bottoms  arriving,  as  the 
preference  was  given  to  coal  anbuquently 
arriving  and  still  in  cars.  In  the  year  ISOS 
the  expense  of  dumping  the  eoal  from  the 
ears,  and  Its  subsequent  transfer  into  bot- 
toms, was  borne  by  the  railroad  e 
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Subtequentlj,   nieh  erpenia  vu  bom*  bj 
complainant."     [184  Fed.  943.] 

It  appeiiTe  from  the  twtfmony  that  the 
unoant  of  coal  in  the  depot  or  atorage  jard 
■t  South  Amboj  varied.     "It  went,"  it  waa 

■Bteetifl«d,  "to  10,000  torn,  but  It  rangn  from 

« £0,000  up  to  160,000  tone." 

"  'The  eoncliiBion  of  the  diitriet  court  was 
that,  by  the  storage  of  coal,  appellaot  "ob- 
tained two  beneficial  reHulta:  Firet,  eara 
arriving  when  no  bottom  a  were  on  hand 
could  ba  releaMd  and  demurrage  charge* 
■ared;  iccond,  when  bottom*  arrived  and  no 
eara  were  on  hand  containing  the  kinda  of 
«oal  dcaired,  aueh  vesaeU  could  be  loaded 
from  the  piles,  resulting  in  a  saving  of  time 
Id  the  departure  of  such  bottoms."  In  other 
irordt,  there  wat  something  more  than  the 
-tubmission  to  delay  in  transportation  and 
tbe  acceptance  of  its  eoneequencee.  The 
-•ituation  nai  made  a  facility  of  builneia, 
— a  buainesa  conducted  through  egentB  and 
•mployeca.  And,  it  will  be  observed,  there 
was  valuable  property  kept  in  the  itate, 
represented  by  the  coal,  varying  in  quaa- 
ti^  from  10,000  tons  to  350,000  tons.  There 
waa  something  more,  therefore,  tlian  an 
Incidental  interruption  of  the  continuity 
of  its  journey  throngh  the  state. 

The  principal  witness  in  the  case  for  ap- 
pellant, assenting  to  the  testimony  of  Its 
«iee  president,  given  before  the  State  Board 
of  Equalization,  testified  that,  without  re- 
gard to  any  orders,  even  anticipating  the 
market,  the  attempt  was  to  keep  a  certain 
amount  of  coal  on  hand  at  South  Amboy. 
This  anticipation,  the  witnesses  explained, 
was  an  anticipation  of  orders  from  regular 
customers  in  the  near  future,  the  witness 
Mying  that  while  there  was  no  order  lor  it, 
•till  there  was  an  implied  order;  "that  is, 
an  implied  order  and  a  regular  condition  ol 
trade,  and  to  supply  that  trade  we  keep 
that  coal  there.  .  .  .  The  condition  was, 
to  take  care  of  the  trade  that  was  regular; 
and  this  coal  was  not  kept  there  for  that 
purpose:  it  was  there  from  an  overplus,  or 
Inability  to  load  It  in  boats,  and  therefore 
was  to  fill  these  implied  contracts  and  or- 
dera, — they  weren't  orders,  but  were  Im- 
plied contracts."  This  is  confusing,  but  it 
la  manifest  that  the  eoal  was  used  to  fill 

S  anticipated  orders. — orders  not  immediate- 
_  ly  made,  but,  it  may  be,  certain  to  be  made. 
*  It'does  not  appear  how  they  oould  be  filled, 
nncertain  in  time  as  they  ware,  except  from 
the  accumulations  at  South  Amboy.  In- 
deed, it  is  in  the  testimony  that  without 
•uch  accumulations  the  orders  might  strike 
a  period  when  there  were  no  cars  and  no 
«oal,  and  then  customers  would  suffer. 

It  Is  clear,  we  repeat,  that  such  trade 
could  only  he  accommodated  through  the 
ttongt  of  coal  somewhare,  and  appollajit 


availed  Itaelf  of  the  eondltloDs  to  pnt  tha 
storage  fn  New  Jersey. 

The  coal,  therefore,  was  not  In  actual 
movement  through  the  state ;  it  was  at 
rest  in  the  state,  and  was  to  be  handled 
and  distributed  from  there.  Therefore,  the 
principles  ezpreaaed  in  General  Oil  Co.  v. 
Grain,  ZOO  U.  S.  211,  GS  L.  ad.  7G4,  28  Snp. 
Ct.  Rep.  476,  and  Bacon  v.  Illinois.  327  U. 
8.  604.  B7  L.  ed.  — ,  33  Sup.  Ct.  Rep.  2»». 
are  applicable  to  it  The  products  to  neither 
of  those  cases  were  destined  for  sale  in  the 
states  where  stored;  the  delay  there  was  to 
be  temporary r~a  postponement  of  thrir 
tranaportation  to  their  destinations.  Tliere 
was,  however,  a  business  purpose  and  ad- 
vantage in  the  delay  which  was  availed  of, 
and  while  it  was  availed  of,  the  product* 
secured  the  protection  of  tha  state.  In 
both  cases  It  was  held  that  there  waa  a 
cessation  of  interstate  commerce  and  sub- 
jection to  the  dominion  of  the  state. 

In  Bacon  v.  Illinois,  the  grain  which  waa 
taxed  had  been  shipped  by  the  original  own- 
ers, wbo  were  residents  of  southern  and 
western  statea,  under  contracts  for  its  trans- 
portation to  New  York  and  Philadelphia 
and  other  eastern  cities,  with  a  reservation 
to  the  owners  to  remove  it  from  the  car*  at 
Chicago  for  certain  temporary  purpose*," 
or  change  the  ownership,  consignee,  or  desti- 
nation thereof."  The  grain,  while  in  tran- 
sit, was  purchased  by  Bacon,  h«  succeeding 
to  the  rights  of  the  vendors.  Upon  arrival 
of  the  grain  at  Chicago,  be  exercised  the 
right  to  remove  It  from  the  ears  to  bla 
private  elevator,  to  avail  himself  of  the 
privilege  reserved.  The  privilege  l>eing  ex-e 
erciaed,  ho  turned  the  grain  over  to  tbe!f 
railroad 'econpanies  for  transportation  ia* 
accordance  with  original  contracts.  After 
commenting  upon  the  poiveT  he  had  over  the 
grain  while  in  Chicago,  we  aaid:  "He  bad 
eatabliihed  a  local  facility  In  Chicago  for 
his  own  benefit;  and  while,  through  its  am- 
plf^rocBt,  the  grain  was  there  at  rest,  there 
waa  no  reason  why  it  shoald  not  be  in- 
eluded  with  bis  other  property  within  the 
state  in  an  assessment  for  taxation  which 
was  made  in  the  usual  way,  without  dia- 
crimination."  For  this  conclusion  caaea 
were  cited.  It  was  further  said:  "The 
property  was  held  within  tha  state  tor  pur- 
poses deemed  by  the  owner  to  be  beneflciaL" 

In  General  Oil  Co  v,  Crain,  oil  contained 
tanks  at  Memphis,  Tenaessee,  waa  sub- 
ject to  an  inspection  tax.  The  oil  waa 
shipped  to  Memphis  from  producing  and 
refining  points  in  Ohio  and  Pennsylvania, 
and  handled  in  tank  cars  and  other  re- 
ceptacles, to  be  forwarded  to  customera  In 
Arkansas,  Louisiana,  and  Mluisslppi,  In 
'hlch  states  the  oil  eompanj  had  many 
regular  eustomers  from  whom  it  alwaya  bad 
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on  hand  manj  nnlllled  orden  lor  oil  to  be 
delivered  aa  loon  aa  powible  or  convenient. 
At  Memphia  the  ail  company  maintaiDed 
two  tankf,  one  of  which  «aa  plainly 
marked ;  "Oil  already  lold  In  Arkaaaaa, 
Louiaiana,  and  Miaaiuippi,"  and  whioh  re- 
maioed  in  Meinpfaii  only  long  enough  (a 
few  daye)  to  be  properly  diatributed 
eording  to  the  ordera  therefor.  The  other 
tank  or  veuel  waa  for  oil  aold  In  tboae 
■tatea,  and  kept  separate  and  apart  nnttl 
ordera  ehould  be  received  from  customerH 
In  those  states.  The  oil  was  never  sold 
otbenviae  than  upon  such  ordera.  We  said 
of  this  situation  that  the  company  was  do- 
ing businesi  in  the  state,  and  that  its  prop- 
erty vraa  receiving  the  protection  of  the 
state.  Ita  oil  was  not  in  movement  through 
the  state.  To  the  contention  that  the  oil 
was  only  there  for  distribution  and  to  fulfil 
M  orders  already  received,  we  said:  "It 
K  quired  storage  there, — Um  maiatonasce  of 
tbe  means  of'storage,  of  putting  it  in  and 
taking  it  from  storage."  In  that  case  and 
la  Bacon  T.  Illinois  we  considered  the  eases 
relied  on  here  by  ■ppellant,  in  which  par- 
ticular exercises  of  the  state  power  were 
decided  to  be  in  conflict  with  the  paramount 
authority  of  Congress  over  interstate  com- 
merce. We  need  not  again  review  the  coses. 
We  are  not  unmindful  of  their  principle 
and  resBOning,  and  tbe  difficulty  presented 
in  tbem  and  presented  here  of  marking  the 
line  of  dominion  between  the  national  and 
state  jurisdiction.  The  one  is  aa  neeesiary 
■a  the  other  to  be  preserved. 

It  is  contended  by  appelleea  that  the  baaia 
of  the  taxes  of  all  three  years  is  the  same, 
and  that  the  taxea  of  IGOfl  were  attacked 
by  proceedinga  in  the  New  Jeraey  state 
eourts,  the  same  grounds  of  legall^  lieing 
aaserted  there  aa  hare  (Susquehanna  Coal 
Co.  r.  South  Amboy,  TB  N.  J.  L.  412,  69 
Atl.  464,  77  N.  J.  L.  798,  72  Atl.  SSI],  and 
that  therefore  the  decision  of  the  state  court 
is  re*  judicata,  Tbe  views  we  have  ex- 
pressed make  it  nnneceBBsry  to  pass  upon 
the  contention  or  to  consider — the  question 
not  being  raised — whether  the  decision  aa 
to  the  taxes  in  1906  is  an  adjudication  also 
under  tbe  lawa  of  the  state  of  tbe  taxes  of 
1907  and  1908.  See  Kew  Orleans  v.  Citi- 
cena'  Bank,  ie7  U.  S.  871,  42  L.  ed.  202, 
17  Sup.  Ct.  Rep.  OOS;  Deposit  Bank  v. 
Frankfort,  101  U.  S.  BIS,  48  L.  ed.  SSI,  24 
Sap.  Ct  Hep.  104;  Cltisens'  Bank  t.  Parker, 
102  U.  8.  T3,  48  L.  ed.  S46,  £4  Bnp.  Ct  Rep. 
181. 
Judgment  afBimed. 


Deceased,  Deft  in  Err. 

-  EqUAL 
^ 

noH— OOASDina  Ofbr  Shaits. 

Requiring  tbe  inelosure  by  a  substantial 
barrier  of  shafts  or  openings  In  the  floor» 
of  a  buildiuK  in  the  course  of  constructioa 
through  which  is  operated  an  elevator  or 
hoist  for  the  purpose  of  lifting  msteriala 
to  be  used  in  such  construction,  aa  is  done- 
by  III.  Laws  1907,  p.  312,  S  7,  does  not  deny 
the  equal  protection  of  tin  laws  because' 
the  act  does  not  require  other  unenclosed 
openings  in  the  buildings  or  outside  hoist* 
to  be  susrded,  nor  because  it  dletinguishes 
in  I  6  oetn-een  buildings  in  cities  and  build- 
ings in  villages,  and  makes  a  distinction 
in  §§  2  and  3  between  houses  used  exclusive- 
ly for  private  residences  and  other  struct- 
ures as  to  the  strength  of  the  supports  for 

tBd.  Note,— For  other  cius.  see  Contitllutlonal 
Law,  Cent.  Die  H  S88,  tU,  «9a,  m-«3a:  Dm. 
DU.  1  Ha*] 

[No.  288.] 

Argued  and   submitted  May  2,   1913.    D» 
cided  May  20,  1913. 


r  N  ERROR  to  tbe  Sapreme  Court  ef  th* 
X  State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Superior 
Court  of  Cook  County,  in  that  state,  ia 
favor  of  plaintiff  in  an  action  for  death. 
Affirmed. 

See  same  case  below,  249  111.  210,  94  K, 
E.  Sfil. 

Tlie  facta  are  stated  in  the  opinion. 

Mr.   Morse   Ivca  for   plaintiff   in  error. 

Mr.  Jemea  C.   HcSliane  for  defendant 


*  Mr.  Justice  McKeniw  delivered  the  opia*  v 

ion  of  the  court: 

This  writ  of  error  is  directed  to  review  , 
a  judgment  of  the  supreme  court  of  tbe- 
state  of  Illinois,  af&rmlng  a  judgment  in. 
an  action  brought  by  Gettrude  V.  Claffy,. 
against  plaintiS  in  error,  for  the  vioUtioa 
of  g  7  of  a  statute  of  the  state,  entitled, 
"An  Act  Providing  for  the  Protection  ami 
Safety  of  Persons  in  and  about  the  Con* 
struction,  Repairing,  Alteration,  or  Re- 
moval of  Buildings,  Bridges,  Viaducts,  and 
Other  Structures,  and  to  Provide  for  Uin 
Enforcement  Thereof."  Laws  of  1007,  pk 
312. 

Section  7  reads  as  follows: 

"If   elevating   machines   or    boisting   ap- 
paratus are  used  within  a  building  i^  tJ» 
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eouiM  of  oonstnicUon,  for  the  purpose  of 
lifting  materiala  to  be  used  io  Bnch  eon- 
■tmction,  the  contmctors  or  owners  shall 
eanw  the  abafta  or  openings  in  each  floor 
to  be  Inclosed  or  fenced  in  on  all  sides  by 
m  sulMtantial  barrier  or  railing  at  least 
8  feet  in  height.    .    .    ." 

SecUon  S  gives  a  right  of  action  for  a 
wilful  violation  of  or  failure  to  comply 
wllh  any  proviaiona  of  the  act  to  the  per- 
son injured,  or,  in  case  of  loss  of  life,  to 
his  vidow,  lineal  heirs,  adopted  children,  or 
persons  dependent  upon  him,  for  damages 
io  sustained. 

Gertrude  V.  Claffy,  widow  of  Charlei  F. 
ClaSy,  brought  suit  against  plaintill  in 
error  and  one  Henry  EriclcBon  for  causing 
„  the  death  of  ber  husband  through  violation 
^  of  the  act.  The  defendants  filed  separate 
*  demnrrers  to  the' declaration,  which  were 
overruled.  An  additional  count  was  filed 
by  the  plaintiff  in  ttie  action  which  set  out 
with  detail  the  canse  of  action.  The  de- 
fendants answered,  and,  upon  a  trial  to  a 
jury,  a  verdict  of  (10,000  was  returned 
against  defendants.  A  new  trial  was  grant, 
ed  as  to  EriclcHon,  and  (2,500  of  the  amount 
found  remitted,  and  a  judgment  entered 
againat  plaintiff  In  error  here  for  the  sum 
of  S7,S0O.  It  was  lustained  by  the  supreme 
court  of  the  state.  Sulraequently,  Gertrude 
V.  Claffy  having  died,  her  administratrix, 
defendant  in  error  here,  was  aubstituted  as 
appellee  in  the  aupreme  court. 

The  facta  are  these:  Plaintiff  in  e 
was  the  owner  of  a  large  building  in 
course  of  construction  in  Chicago,  and 
Erickson  was  the  contractor  for  its  < 
tioD.  The  deceased  was  employed  by  tho 
plumbing  contractor,  and,  in  the  course  of 
hia  employment,  was  working  in  the  build- 
ing. 

In  the  huilding  there  was  an  elevator  or 
hoist,  operated  through  a  shaft  or  open- 
ing, for  the  purpose  of  lifting  materials  to 
be  used  in  the  construction  of  the  building. 
It  was  not  inclosed  or  fenced  in  as  required 
by  §  7  of  the  act.  Deceased  was  at  work 
upon  ft  pipe  immediately  alongside  of  the 
ehatt,  and  accidentally  fell  into  and  down 
through  it  a  distance  of  six  stories. 

The  contention  of  plaintiff  in  erro 
here,  as  it  was  in  the  state  courts,  that  §S  7 
and  S  of  the  act  violato  the  14th  Amcud- 
ment  to  the  Constitution  of  the  United 
Btates  in  that  they  deny  to  him  the  eqaal 
protection  of  the  laws.  He  speeiOes  as 
grounds  of  his  contention  that  the  classifica- 
tion of  the  statute  is  based  upon  minute 
rather  than  general  distinctions,  that  it 
doe*  not  bring  within  its  purview  all  of 
thoe«  who  are  in  snbstantially  the  same 
■itoatioB  and  eircnmetftnces,  in  that  it  dia- 
tiDgnlahet  between  opening*   required  for 


hoisting  or  lowering  materials  to  be  nsed  in 
construction  ahd  stairways  and  elevator 
shafts.  Section  7,  eounflel  says,  "requires 
tliat  but  one  of  these  classes  be  barricadedlg 
namely,  those  openings  uaed*  for  hoisting* 
materials  to  bs  uaed  in  construction."  And. 
asserting  the  purpose  of  the  act  to  be  t« 
protect  those  lawfully  on  the  premises 
against  danger  from  falling  materiala,  he 
adds,  "that  in  a  case  like  this,  use  cannot 
be  made  the  test.  Danger  is  the  thing;" 
and  hence  concludes  that  the  classiBcation 
of  the  statute,  not  having  relation  to  its 
purpose,  is  arbitrary. 

That  danger  is  the  teat  may  he  conceded, 
but  there  may  be  degreea  of  it,  and  a  differ- 
ence in  degree  may  justify  classification. 
Mutual  Loan  Co.  v.  Martell,  E22  U.  S.  225. 
236,  SB  L.  ed.  175,  180,  32  Sup.  Ct.  Rep. 
74,  Ann.  Gas.  1S13  B,  520.  Who  is  to  judge 
of  the  danger,  whether  absolutely  consid* 
ered  or  comparatively  consideredT  Is  it 
a  matter  of  belief  or  proof!  If  of  belief, 
we  should  be  very  reluctant  to  oppose  ours 
to  that  of  the  legislature  of  the  state,  i» 
formed,  no  doubt,  by  experience,  of  condi- 
tions, and  fortified  by  presumptions  of  legal- 
ity, and  confirmed,  besides,  by  the  opinion 
of  the  supreme  court  of  the  state.  Laurel 
Bill  Cemetery  v.  San  Francisco,  216  U.  S. 
3S8,  305,  64  L.  ed.  615,  SIS,  30  Sup.  CL 
Rep.  301;  Adams  v.  Milwaukee,  228  U.  8. 
672,67  L.ed. — ,33  Sup.  Ct.  Rep.  610.  If 
of  proof,  there  ie  none  in  the  record.  Thers 
are  aasertions  by  counsel,  and  considering 
alone  the  opening*  necessary  for  hoisting 
machinery  and  the  openings  for  stairs  and 
other  openings,  an  employee  or  materials 
can  be  imagined  as  falling  through  one  of 
them  with  the  same  ease  as  he  or  the  ma- 
terials can  through  the  other*.  But  other 
things  must  be  talcen  into  account.  The 
setting  of  the  opening*  must  be  considered, 
the  varying  relations  of  the  employees  to 
them,  and  other  circumstancea.  The  legis- 
lation cannot  be  judged  by  abstract  or 
theoretical  comparisons.  It  must  be  pre- 
numed  that  it  was  induced  I^  actual  ex- 
perience, and  New  York,  it  is  said,  has 
been  induced  by  a  like  experience  to  enact 
like  legislation.  If  it  be  granted  that  the 
legislative  judgment  be  disputable  or  crude, 
it  Is,  notwithstanding,  not  subject  to  judi- 
cial review.  We  have  said  many  times  that 
the  crudities  or  even  the  injustice  of  stats 
laws  are  not  redressed  by  the  14th  Amend-^ 

*Tbe  law  may  not  he  the  beat  that  can  In* 
^irawD,  nor  iceuratcly  adapted  to  all  of  tb* 
conditions  to  which  it  waa  addreased.  It 
may  be  that  it  would  have  been  more  com- 
plete if  it  had  gone  farther  and  recognised 
and  provided  against  the  danger  that  all 
unineloMd  -^ptninga   In  *  bailding  might 
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eaaie,  and  ahonld  not  have  distinguished 

tietweeii  hoiBti  inside  of  a  building  and  those 
outfide;  but  we  do  not  s«e  how  plaintiff  I: 
arror  is  concerned  with  the  omissions.  It 
U  not  discriminated  against.  All  in  Iti 
situation  are  treated  alike.  What  the  stat- 
ute enjoins,  it  enjoins  not  onl^  of  plaintiff 
in  error,  but  of  all  similBrl7  situsted.  What 
It  does  not  enjoin,  plainti?  In  error  cannot 
eomplain  of.  "The  Constitution  does  not 
require  that  all  state  laws  shall  he  perfect, 
BOr  that  the  entire  field  of  proper  legislB' 
tion  shall  b«  covered  tj  a  single  enact- 
ment." Rosenthal  t.  New  Yorlt,  226  U,  8. 
280,  271.  57  L.  ed.  — ,33  Sap.  Ct  Eep.  27. 
Counsel  attacks  other  sections  of  the 
statute  "to  show,"  as  he  safs,  that  "the 
whole  scheme  of  the  statute  is  based  upon 
those  'minute  dlBtinctions'  condemned  in  thi 
Hondon  and  Ellis  Cases  (223  U.  8.  1,  68 
L.  ed.  327,  38  L.B.A.{N.S.)  44,  32  Sup.  Ct. 
Rep.  1091  IflE  U.  S.  160,  41  L.  ed.  OSS,  17 
Sup.  Ct  Rep.  266),  and,  secondly,  to  demon- 
strate, if  we  can,  that,  as  we  urged  in  the 
atate  court,  ao  much  of  the  act  Is  unconsti- 
tutional that  all  must  fall."  The  state 
court  did  not  yield  to  the  contention  nor 
Ita  asserted  consequences.  Nor  can  we  yield 
to  it.  Its  foundation  is  baaed  on  the  dis- 
tinction made  between  buildings  In  cities 
and  buildings  in  Tillages  (S  8) ;  the  dis- 
Uoction  between  houses  exclusively  for  pri- 
Tate  residences  and  other  constructions  ai 
to  the  strength  of  the  supports  for  joists 
(H  2  and  3)  ;  the  distinction  between  the 
protection  required  for  men  working  upon 
■winging  and  stationary  scaffolds  used  in 
the  construction,  alteration,  repairing,  re- 
moving,  cleaning,  or  painting  of  buildings, 
and  that  given  to  advertising  agents.  (Sec- 
tions 1  and  6.)  Sections  2  and  3  must  fall. 
It  Is  contended,  because  of  the  exception  of 
go  private  residences;  sectidn  6,  because  of  its 
{limitations  to  cities;  sections  1  and  S,  be- 
*  cause  they  discriminate 'between  the  Indi- 
cated classes.  It  la  enough  to  say  of  these 
(Ontentions — {!]  of  the  asserted  discrimi- 
nation in  ;s  1  and  S,  plaintiff  in  error  can- 
not complain,  and,  so  far  as  it  is  made  a 
eriticism  of  the  statute,  we  are  not  con- 
cerned with  it;  (2)  of  the  distinction  made 
by  the  other  sections,  they  are  within  the 
power  of  classification  which  the  legislature 


Judgment  afflrmed. 

(Ut  U.  B.  at.) 
SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY, Appt., 

UNITED  STATES. 


The  liability  of  the  Southern  Pacific  Kail- 


road  Company  for  Interest  upon  tlie  statu- 
tory minimum  price  which  the  United 
Statea  is  seeking  to  recover  under  the  ad- 
justment acts  of  March  3,  1887  (24  Stat 
at  U  656,  chap.  376,  U.  S.  Comp.  Stat  ISOl, 
p.  1696),  and  March  2,  188B  (29  Stat  ab 
L.  42,  chap.  39,  U.  8.  Comp.  Stat.  1901, 
p.  1603),  where  lands  located  within  the 
overlap  of  a  conflicting  railroad  land  grant 
had  been  erroneously  patented  to  the  South- 
ern Pacific  Railroad  Company  prior  to  ths 
date  of  the  first  adjustment  act,  and  haid 
been  sold  by  that  company  to  purchasers 
wboaa  titles  had  been  confirmed,  arose  when, 
and  only  when,  suit  was  b^un,  since  in- 
terest was  not  provided  for  in  the  adjust- 
ment acts,  and  waa  not  prayed  for  in  the 
bill,  and  the  legal  proceedings  theretofore 
taken  by  the  United  States  to  enforce  lia- 
bility under  those  acts,  and  the  course  of 
Judicial  decision  thereon,  while  finally  de- 
termining who  were  bona  fide  purchaser^ 
contrary  to  the  government's  contentioiv 
did  not  fis  the  resulting  pecuniar?  liability, 
or  conclusively  proteot  against  the  govern- 
ment'a  previously  asserted  right  to  greater 
eompenaatlon  than  the  minimum  statutory 

[Ed.  Note.—For  otliir  esses,  as*  iDtsrvt,  Cant 
Dis.  II  loe-iit;   Dee.  DIs.  |  4I.*] 

[No.  269.] 


APPEAL  from  the  United  States  CIrcntt 
Court  of  Appeals  for  the  Ninth  Circuit 
Eview  a  decree  which  afflrmed  a  decree 
of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California,  awarding  the  govern- 
ment the  minimum  statutory  price,  with  in- 
terest, where  Isjid  had  been  erroneously  pat- 
ented to  a  railway  (»mpany,  and  sold  to 
purchasers  whose  titles  had  been  confirmed. 
Modified  by  allowing  interest  wly  from 
date  of  suit,  and  aa  modified,  afllrmed. 

See  tame  case  below,  108  C.  C.  A.  607, 
188  Fed.  737. 

The  facta  are  stated  in  the  opinion. 

Mr.  Maxwell  Evarts  for  appellant. 

Assistant  Attorney  Qeneral  KunclMiI  and 
Mr.  W.  W.  Dyar  for  appellee. 

*Hr.  Chief  Justice  milte  delivered  the* 
oplnioa  of  the  court: 

The  grant  made  to  the  Southern  Paeillo 
Railroad  Company  by  S  S3  of  the  act  of  Con- 
gress approved  March  3,  1871  (16  Stat  at 
L.  673,  chap.  122),  overlapped  a  prior  grant 
made  to  the  Atlantic  &  PacIRc  Railroad 
Company  by  the  act  of  July  27,  IBOfl  (14 
Stat  at  L.  292,  chap.  2T8).  A  forfeiture  of 
the  latter  grant  by  the  act  of  July  fl,  1888 
(24  Stat,  at  L.  123,  chap.  837),  was  eon- 
etrued  by  the  Land  Department  aa  causing 
the  lands  within  the  overlap  to  inure  to  the' 
benefit  of  the  Southern  Paeifle  Company  vn- 
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d«r  ite  gntnt  of  1S71.  In  conwquence,  pftt- 
cnti  for  ft  large  qutntfty  of  land  in  Cali- 
fornia within  the  overlap  «eie  iuued  to 
the  Southern  Paclflc  Company. 

The  art  of  March  S,  1887  (24  SUt.  at  L. 
6Se,  chap.  376,  U.  B.  Comp.  Stat.  IBOl,  p. 
1SB6),  entitled,  "An  Act  to  Provide  for  the 
Adjiutment  of  Land  Qranta  Made  by  Con- 
grees  to  Aid  in  the  Construction  of  Rail- 
roads, and  for  the  Forfeiture  of  Unearned 
Lands,  and  for  Other  Purposei,"  among 
other  thing!  provided  for  the  immediate  ad- 
jnstmeDt  of  all  railroad  land  grant*  made 
by  Congress;  and  upon  the  completion  of 
ijsucb  adjustment,  If  it  should  appear  that 
"lands  had  been,  from  any  cause,  erroneoualj 
■oertilled  or  patented  by  the  United  States 
to  or  for  the  use  or  benefit  of  any  company 
elaiming  by,  through,  or  under  grsJit  from 
the  United  States  to  aid  in  the  construe- 
tion  of  a  raJlroad,  it  woe  made  the  duty  of 
the  Becretary  of  the  Interior  to  demand 
liom  Buoh  company  a  relinquishment  or  re- 
Mnveyance  to  the  United  Statea  of  all  such 
lauds,  whether  within  granted  or  indemnity 
limits ;  and,  if  such  company  should  negkot 
or  fail  to  so  reconvey  such  lands  to  the 
Unit«d  States  witbin  ninety  days  after  auch 
demand.  It  should  thereupon  be  the  duty 
of  the  Attorney  General  to  commence  and 
prosecute  in  the  proper  courts  the  necessary 
proceedlngB  to  cancel  all  patents,  eertiS- 
cates,  or  other  erldences  of  title  thereto- 
fore issued  for  such  lands,  and  to  restore 
the  Utle  thereof  to  the  United  SUtes.  By 
I  4,  citUens,  or  persons  who  had  declared 
their  Intention  to  become  citizens,  and  who 
had  purchased  lands  from  the  railroad  com- 
pany in  good  faitb,  were  authorized,  on  proof 
of  the  fact  after  the  adjustment  of  the  grant, 
to  acquire  patents  from  the  United  States. 
And  it  was  among  other  things  further  pro- 
vided that  after  the  issue  of  patent,  de- 
mand ahould  be  made  for  payment  by  the 
company,  which  had  disposed  of  such  lands, 
of  an  amount  equal  to  the  government  price 
of  similar  lands;  and  in  case  of  neglect  or 
refusal  to  make  payment  within  ninety  days 
thereafter,  the  Attorney  General  was  di- 
rected to  cause  a  suit  or  suita  to  be  brought 
therefor. 

Referring  to  suits  brought  under  this  act 
of  1SS7,  in  an  opinion  delivered  in  United 
States  V.  Southern  P.  R.  Co.  39  Fed.  132, 
the  district  court  said  (p.  137)  : 

"While  in  these  cases  but  a  comparative- 
ly small  amount  of  land  is  involved,  the 
suits,  it  seems  from  a  decision  of  the  Secre- 
tary of  the  Interior,  rendered  June  23,  18SS, 
and  reported  in  volume  6  of  the  decisions 
ol  the  Department  of  the  Interior,  page 
816,  were  instituted  by  the  government  to 
test  its  right  to  a  large  amount  of  land 
■imiUrly  iltoat^d.    That  declaion  was  made 


upon  an  application*  on  the  part  of  the* 
Southern  Paciflc  Railroad  Company  that 
it  be  called  on,  under  the  act  of  Congress 
of  March  3,  188T,  for  a  reconveyance  of 
the  lands  which  were  held  by  the  I«nd  De- 
partment to  have  been  Improperly  patented 
to  said  company,  so  that  upon  a.  refusal  to 
reconvey,  suits  might  be  brought  by  the 
government  to  set  aside  such  patents,  and 
that  no  further  patents  should  be  issued 
to  said  company  for  lands  in  the  limits  of 
the  forfeited  grant  to  the  Atlantic  &  Pacifle 
Railroad  Company;  and  also  that  the  then- 
subsisting  withdrawal  of  lands  within  the 
primary  grant  limit  of  the  Southern  Pacifle 
Railroad  (branch  line),  which  are  also  with- 
in the  granted  and  indemnity  limits  of  the 
Atlantic  t  Pacifle  Railroad,  should  remain 
undisturbed  until  the  rights  of  the  South- 
em  Pacific  Company  could  be  determined 
by  suits  before  the  courts." 

Tlie  court  then  observed,  in  substance, 
that  the  Secretary  of  the  Interior  acted 
favorably  upon  the  application  so  far  as 
related  to  the  bringing  of  the  test  suits, 
and  tor  that  purpose  had  divided  "the  lands 
covered  by  the  grants  into  three  classes,  to 
wit:  (I)  Lands  within  the  common  primary 
limit*  of  the  grant  to  the  Atlantic  ft  Pacific 
Railroad  Company  and  of  tbe  grant  fo  the 
Southern  Paciflc  Railroad  Company  (branch 
line);  (2)  londe  within  the  primary  limits 
of  the  grant  to  the  Southern  Pacific  Rail- 
road Company  (branch  line),  and  within 
the  indemnity  limits  of  the  grant  to  the 
Atlantic  &■  Paciflc  Railroad  Company;  (3) 
lands  within  the  indemnity  limits  of  the 
grant  to  tbe  Southern  Paciflc  Railroad  Com- 
pany (branch  line),  and  within  the  primary 
limiU  of  the  grant  to  the  Atlantic  ft  Pacific 
Railroad  Company." 

The  suits  just  referred  to  would  seem  to 
have  been  the  first  of  the  test  suits.  They 
were  brought  in  1889  by  the  United  States 
in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  California,  for  the 
purpose  of  quieting  the  title  of  the  United^ 
States  to  various  tracts  of  land  situateg 
within  the  overlapping  limits, 'aggregating ■ 
about  5,342  acres,  and  claimed  by  the  de- 
fendants, vis!.:  the  Southern  Paciflc  Com- 
pany and  other  corporations  and  individ- 
uals asserting  title  under  that  company. 
The  flrst  of  the  cases  involved  lands  with- 
in the  grant  or  place  limits,  and  tbe  second. 
lands  within  the  indemnity  limits.  Ko 
money  recovery  was  prayed,  other  than 
costs  of  suit.    The  cases  ^kn  ultimately  de- 

~  1  in  this  court  on  December  12,  18S2. 
United  States  v.  Southern  P.  R.  Co.  146  U. 
S.  670,  38  L.  cd.  1091,  13  Sup.  Ct.  Rep.  162; 
United  States  v.  Colton  Marble  £  Lime  Co. 
14S  U.  S.  S17,  3S  L.  ed,  1106,  IS  Bup.  Ct 
Bep.  19S.    A  Oiird  suit  w»s  began  1^  tbe 
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UulUd  States  to  18S1,  ftlso  to  quiet  title, 
nneel  pfttaiit«,  etc.,  tn  reipect  to  landi  with- 
in the  oTerlap.  The  railroad  compsny,  and 
the  tni*teea  under  a  mortgage,  and  alio  cer- 
tain indiTldaalt  and  eorporationa,  were 
made  defendanta.  The  land  affected  isj  the 
rait  aggre^ted  about  700,000  acres — 01,930 
acres  of  which  had  theretofore  been  pat- 
mted  to  the  railroad  eompany,  and  appli 
eationa  were  pending  for  patents  as  to  72, 
000  acres.  Although  this  suit  sought  to 
quiet  the  title  ot  the  gorernment  to  lands 
claimed  b;  numerous  individual  defendanta 
by  purchase  from  or  contract  nrith  the  rail- 
road company,  the  decree  entered  in  the  cir- 
enit  court  provided  that  it  should  not  "af- 
fect any  right  which  the  defendanta,  or  any 
of  them,  other  than  the  Southern  Pacific 
Railroad  Corapiny,  now  have  or  may  here- 
after acquire  in,  to,  or  respecting  any  of 
the  lands  hereinbefore  described,  in  virtue 
of  the  act  of  Congress  entitled,  'An  Act  to 
Provide  for  the  Adjustment  of  Land  Orants 
Hade  by  Congress  to  Aid  in  the  Construc- 
tion of  Railroads,  and  for  the  Forfeiture 
of  Unearned  Lands,  and  tor  Other  Pur- 
poaee,'  approved  March  S,  1-887.'* 

Despite  the  contention  of  the  railraad 
eompany  that  the  deciBions  in  the  former 
cases,  reported  in  140  U.  S.,  settled  merely 
the  status  of  the  particular  lands  involved 
in  that  suit,  it  was  held  that  those  deci- 
^  lions  were  conclusive  as  to  all  the  lands 
g  within  the  overlap.  168  U.  8.  1,  42  L.  ed. 
■  3S5,  18  Sup.  Ct.  Sep.  18.  •Therein  also,  in 
an  opinion  delivered  on  October  IS,  18B7, 
after  stating  that  the  circuit  court  should 
have  determined  the  rights  of  the  defend- 
ants, other  tiian  the  railroad  company,  in 
the  lands  in  dispute,  by  virtue  of  the  act 
of  1887,  it  was  said;  "The  effect  of  the  de- 
cree is  to  leave  undetermined  the  question 
whether  the  defendants  who  claim  under  the 
Bonthem  Pacific  Railroad  Company  are  pro- 
tected by  that  act  or  Miy  other  act  of  Con- 
gress." And  the  decree  of  aiflniMnee  ren- 
dered by  this  court  was  made  subject  "to 
the  right  of  tiie  government  to  proceed  in 
the  circuit  court  to  a  final  decree  as  to  those 
dsfendants." 

While  the  last-mentioned  suit  was  pend- 
ing in  this  court,  Congress  passed  an  act, 
approved  Fehniary  12,  1896  (SO  Stat,  at 
L.  6.  chap.  18,  U.  S.  Comp.  Stat  1901,  p. 
1668),  amendatory  of  the  act  of  1887, 
wherein  it  was  further  provided: 

"That  where  such  purchasers,  their  heirs 
or  assigns,  have  paid  only  a  portion  of  the 
purchase  price  to  the  company,  which  is 
less  than  the  government  price  of  similar 
lands,  they  shall  be  required,  before  the  de- 
livery of  patent  for  their  lands,  to  pay  to 
the  government  t  sum  equal  to  the  differ- 
•noa  between  the  portion  <rf  the  purehaM 


price  so  paid  and  the  government  price, 
and  in  soch  casa  the  amount  demanded  from 
the  company  shall  be  the  amount  paid  to  it 
by  such  purchaser." 

Congress  also,  on  March  K,  1890  (ZB  Stat. 
at  L.  42,  chap.  30,  U.  8.  Comp  Stat.  IMl, 
p.  1603),  passed  another  act  relating  to  the 
same  general  subject  as  the  act  of  March 
3,  1S87.  The  act  of  ISBO,  among  other 
things,  provided  for  the  extension  of  time 
within  which  suits  might  be  brought  to 
vacate  and  annul  land  patents,  and  provided 
that  no  patent  to  any  landi  held  by  the 
bona  flde  purchaser  should  be  vacated  or 
annulled,  but  the  right  and  title  of  such 
purchaser  was  by  the  act  confirmed.  In  this 
connection  it  is  to  be  home  in  mind  that 
the  act  of  1887  contemplated  that  the  origi- 
nal erroneous  patents  or  certifications 
should  be  annulled,  and  that  new  patents^ 
■should  issue  to  bona  fide  purchasers  from* 
the  railroad  company,  which  should  relata 
bade  to  the  date  ot  the  original  certification 
of  patent- 
On  the  filing  in  the  circuit  court  of  the 
mandate  of  this  court  in  the  causa  last  re- 
ferred to,  the  United  States  dismissed  fur- 
ther proceedings  as  to  certain  defendants 
other  than  the  Southern  Pacific  Railroad 
Company,  and  the  trustees  in  the  mortgage 
executed  by  that  company,  respecting  cer- 
tain tracts  of  land,  and  at  the  same  time 
moved  for  a  further  decree  against  certain 
other  defendants  respecting  particular 
tracts  of  land  claimed  by  them.  The  de- 
cree ef  the  circuit  court  (38  C.  C.  A.  637, 
98  Fed.  4S)  determined  as  to  various  de- 
fendants claiming  lands  aggr^[ating  43,- 
316.67  acres,  for  which  no  patents  had  been 
issued  by  the  United  States,  that  they  wen 
citizens  of  the  United  States,  and  bona  fida 
purchasers  of  the  lands  claimed  by  them, 
"and  entitled  to  make  payments  to  the 
United  States,  and  secure  patents  from  the 
United  States  therefor,  upon  complying 
with  the  provisions  of  the  set  of  March  S, 
1887,  in  that  behalf."  As  to  other  defend- 
snts  claiming  lands  aggregating  0.284.8S 
acres,  tor  which  patents  had  t>een  lesned  to 
the  railroad  company,  it  was  adjudged  that 
they  were  bona  fide  purchasers  from  and 
under  the  railroad,  within  the  meaning  of 
i  4  of  the  act  of  I8S7,  and  within  the  mean- 
ing of  the  set  of  March  S,  189fl.  The  title 
of  these  latter  defendants  and  of  their  heirs, 
grantees,  and  assigns  to  the  lands  clainted, 
was  by  the  decree  confirmed.  The  goveni> 
ment  appealed  the  ease  to  the 'circuit  court 
of  appeals  upon  the  contention  that  the 
court  erred  in  adjudging  that  the  defend- 
ants were  bona  fide  purchasers  within  the 
meaning  ot  the  acts  ot  Congress  of  1S8T 
and  1800,  and,  on  the  affirmance  of  the  de- 
cree by  the  circuit  eovrt  of  appeals,  brtraght 
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the  caM  to  thU  court,  vher«  it  waa  deter- 

tniaed  on  Juiuftry  21,  1902,  by  t^e  opinion 

reported  in  1B4  U.  S.  49,  46  L.  ed.  425,  22 

-  Sup.  Ct.  Rep.  28S.     And  tba  record  of  tbe 

g  oaM  Ml  decided,  introduced  into  tbe  record 

•  before  lu  bjr'atipulatioD,  sliona  that  in  that 
caae  the  gOTeTument  not  only  prayed  eoa- 
flrmatioQ  of  the  titles  of  the  defendftuts 
found  to  be  bona  flde  purchasers  within  the 
meaning  of  the  act  of  Alarch  3,  1887,  but 
also  that  tbe  United  States  "may  bave  juc 
ment  against  tbe  defendant  railroad  co: 
pany  for  the  sum  ol  $2.50  per  acre  for  all 
■uch  lands,  it  any,  which  this  honorable  court 
may  find  to  be  held  by  the  defendants  here 
as  aucb  bona  flde  purchasers  for  value." 
Ihe  decree  did  not,  however,  provide  for  a 
pecuniary  recovery,  and  it  doea  not  appear 
why  the  government  failed  to  seek  a  decree 
in  that  respect. 

On  April  13,  1399,  soon  after  the  deci- 
sion reported  in  168  U.  S.  1,  42  L.  ed.  356, 
18  Sup.  Ct.  Rep.  18,  an  additional  suit  was 
commenced  by  the  United  States  against 
the  Southern  Pacific  Company,  in  regard 
to  lands  within  the  overlap,  which  was 
mately  decided  by  this  court  on  February 
19,  1906,  in  an  opinion  reported  in  200  U. 
8.  341,  60  L.  ed.  607,  26  Sup.  Ct.  Rep.  206. 
Tlie  defendants,  in  addition  to  the  railroad 
company  and  the  trustees  under  certain 
mortgages,  were  a  number  of  individuale 
■ned  as  representatives  of  a  class.  The 
lief  sought  waa  the  confirmation  of  the  titles 
of  bona  fide  purchasers,  the  cancelation  of 
the  patent*  for  other  lands,  and  tbe  re- 
covery of  the  value  of  ttie  lands  conveyed 
by  the  railroad  company  to  bona  flde  pur- 
ehasera,  in  accordance  with  the  adjuatment 
acts  of  1697  and  1896.  A  money  recovery 
was  had  at  the  rate  of  tl.2&  per  acre,  where 
the  railroad  company  realized  that  amount 
on  the  sale  by  it,  and  interest  was  allowed 
at  tbe  rate  of  6  per  cent  per  annum,  from 
the  date  of  the  decree.  66  C.  C.  A.  581,  133 
Fed.  es3,  661. 

The  United  States  filed  its  bill  la  this 
ease  on  January  26,  1903, — about  one  year 
after  the  decision  of  this  court  in  the  case 
reported  in  164  U.  S.  49, — invoking  the  aid 
of  equity,  as  stated  In  the  opinion  below, 
"OD  the  grounds  of  discovery,  accounting, 
^  tbe  eatablishmmit  of  a  trust,  and  the  en- 
g  foTcement  of   a   lien."    The  ultimate  relief 

•  sought,  however,  was  a  decree  against  the 
railroad  company,  under  the  acts  of  March 
.3,  1887,  and  March  2,  1896,  for  tbe  statu- 
tory  price  of  lands  located  within  the  over- 
lap and  described  in  two  exhibits,  A  and 
B,  which  had  been  erroneously  patented  to 
the  railroad  company  prior  to  the  passage 
of  the  adjustment  act  of  March  3,  1887, 
and  which  had  been  sold  bj  tbe  company  to 
pnrchasen  whose  titles  had  been  confirmed. 


Recovery  of  interest  was  not  prayed.  Ex- 
hibit A  embraced  lands  sold  by  the  rail- 
road company  to  bona  fide  purcliaaers  who 
had  applied  to  tbe  Secretary  of  the  Interior, 
under  tbe  provisions  of  tbe  adjustment  acta, 
for  and  had  received  eonflrmation  of  their 
titles  to  the  respective  lands  purchased  by 
them.  The  lands  embraced  in  exhibit  B 
were  all  confirmed  by  the  decree  of  the  case 
reported  in  184  U.  S.  49,  the  purcliasers 
being  parties  defendants  in  that  suit.  Some 
IDOO  acres  of  the  lands  set  out  in  exhibit 
A  were  the  subject  of  the  suit  reported  in 
146  U.  S.  570,  36  L.  ed.  1001,  13  Sup.  01 
Rep.  162,  although  the  purchasers  were  not 
joined,  and  the  remaining  lands  in  that  ex- 
hibit formed  port  of  the  lands  which  were 
the  subject  of  the  suit  reported  in  184  U> 
S.  40,  the  purchasers  being  parties  defend- 
ants in  that  suit.  A  final  decree  was  enr 
tered  against  the  company  (167  Fed.  96), 
for  the  principal  sum  of  $40,124.30,  to- 
gether with  interest  thereon  at  the  rate  of 
7  per  cent  per  annum  from  March  2,  1896. 
This  decree  was  affirmed  by  the  circuit  court 
of  appeals  (108  C.  C.  A.  607,  186  Fed.  737), 
whereupon  the-  railroad  company  took  this 
appeaL 

Presumably  in  view  of  the  decision  of 
this  court  in  the  case  reported  in  200  U.  S. 
341,  the  only  aBsignment  of  error  urged  at 
bar  concerns  the  award  of  interest,  the 
main  contention  on  behalf  of  the  railroad 
company  beingp  that  tlie  statutes  of  1687 
and  1896,  correctly  construed,  n^ative  any 
right  to  interest,  and,  in  any  event,  the  date 
fixed  by  the  court  below  from  which  in-o 
terest  was  to  run  was  erroneous.  5 

*It  may  not  be  doubted  that,  teating  the* 
right  to  recover  interest  exclusively  by  the 
face  of  the  adjustment  acta,  auch  right 
would  not  obtain,  aince  those  acts  expreas- 
ly  provide  for  the  payment  of  a  specified 
amount,  the  minimum  statutory  prioe  of 
the  land,  without  any  expressiona  tending 
to  support  the  conclusion  that  Uabillt^  for 
interest  was  contemplated.  On  this  sub- 
ject, it  waa  said  in  200  U.  S.  at  page  363t 

"The  acta  of  Congress  really  inure  to  the 
benefit  of  the  railroad  company,  and  re- 
strict ti>e  right  of  the  government,  for  they 
provide  that  tbe  recovery  shall  in  no  case 
be  more  than  the  minimum  government 
price.  In  other  words,  the  government  aalca 
only  its  minimum  price  for  public  land,  no 
matter  what  the  value  of  the  tracts  or  the 
amounts  received  by  the  eompany  mar  be." 

But  it  is  unneceaaary  to  further  pursn* 
this  matter,  since  it  is  conceded  by  tiie  gov- 
ernment that  the  right  to  recover  interest 
here  asserted  depends  not  upon  an  expreaa 
liabilify  imposed  by  the  adjustment  act^ 
but  upon  general  princlplas  of  law  aa  ap> 
plied  to  the  facta  at  4he  eaaa.    Primaritjr 
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tb»  ftrgiuDent  eauM*  the  liability  for  intcr- 
wt  to  depend  upon  the  tact  that  the  rail- 
io«d  company  received  from  tboie  to  whom 
It  had  sold  the  landa,  the  price  thereof,  of 
which  roonefe  it  hs*  aince  had  the  posMS- 
■ion,  and  therefore  it  ihonld  be  eondemned 
to  paj  interest  from  the  time  the  money 
WM  received.  &»  ahreuj;  pointed  out,  how- 
erer,  this  theory  conflict*  wiUi  tlie  plain 
parpoM  of  the  adjuatment  acte,  which  wee 
simply  to  provide  for  the  settlement  ' 
•ituation  which  had  arisen  by  a  com 
mistake,  the  gorernmeitt  talcing  back  the 
land  which  had  been  patented  and  which  the 
railroad  company  had  not  conveyed,  and 
eondrmitig  to  bona  flde  purchasers  the  titles 
to  lands  which  had  been  conveyed  to  them  by 
purchase  from  the  railroad,  the  government 
to  receive  for  inch  lands  merely  the  mini- 
M  mum  etatutoi7  price, — a  provision  which 
S  excludes  the  conception  that  it  was 
*  eeived  that*  a  liability  was  created,  b 
npon  an  accounting  twtween  the  government 
and  the  railroads  of  benefits  and  proflta. 
It  is,  however,  insisted  that,  upon  principles 
of  equity,  interest  should  be  allowed  for 
the  following  reasona:  (a)  In  view  of  the 
definite  nature  and  liquidated  character 
the  obligation  of  the  railroad  eompany 
pay,  as  manifested  by  the  terms  of  the  acts 
of  1887  and  1896;  and  fb)  as  the  result 
id  the  legal  proceedings  taken  by  the  United 
States  to  enforce  liability  under  the  ad- 
justment acts  and  the  course  of  judicial 
decision  thereon,  all  of  which  we  have  previ- 
Muly  stated.  The  aubjecta  are  so  inter- 
blanded  that  we  consider  them  t<^ther. 

The  Interest,  as  we  have  already  stated, 
was  allowed  below,  from  March  2,  IB96, 
the  date  ol  the  last  adjUBtment  act,  as  t 
which  It  is  insisted  in  argument  as  follows 
"Then,  certainly,  if  not  before,  the  United 
States  became  the  equitable  assignee  pro 
tanto  of  tbe  purchasers'  rights  to  recover 
what  they  had  paid  to  the  company  through 
an  fonocent  mistake;  and  then,  certainly, 
if  not  before,  tbe  company  came  under  an 
equitable  obligation  to  account  to  the 
United  SUtes.  If  it  continued  to  hold  tbe 
mon^*  beyond  that  time,  it  would  be  only 
reasonable  and  equitable  to  require  it  to 
pay  the  legal  rate  of  interest" 

But,  as  we  hava  pointed  out,  both  the  ad- 
justment acts  of  1887  and  13!)6  provided  for 
no  recovery  of  interest,  and  in  the  bill  In 
tbe  ease  before  us,  which  is  expressly  based 
upon  those  acts,  there  is  no  prayer  for  in- 
terest. It  certainly  cannot  be  admitted  on 
tbe  <»M  hand,  as  has  been  done,  that  tbe  act 
did  not  provide  for  interest,  and  yet  tt  be, 
•n  the  other  hand,  asserted  that  the  act, 
intrinslcRlly  considered,  imposed  the  lia- 
bili^  for  interest  from  the  date  of  its  pas- 
Mgc  Indeed,  both  the  adjuatmat  acts, 
S3  8.  C— 4S. 


as  we  have  already  pointed  out,  were  long 
■inoe  treated  by  this  court  as  eonteniplat' 
ing  action  by  the  government  to  ascertain 
and  fix  the  liability  which  arose  from  their  _ 
enactment.  g 

'Now  the  history  we  have  given  of  the* 
various  suits  concerning  tbe  lands  within 
the  overlap  shows  that  the  cose  reported  in 
168  U.  S.  1  and  184  U.  S.  49,  involved  the 
question  of  who  were  bona  fide  purchasers 
of  the  larger  part  of  the  lands  the  statu- 
tory price  of  which  is  sought  to  be  recov- 
ered in  this  suit,  and  that  the  United  States 
appealed  the  case  to  this  court,  contesting 
the  correctness  of  the  holding  of  the  courts 
below,  as  to  defendants  being  bona  fide  pur- 
chasers,— a  question  whose  decision  was  es- 
sential to  fix  a  pecuniary  liability  upon  the 
company, — which  question  was  not  and 
could  not  have  been  determined  until  the 
decision  of  this  court  on  January  27,  1902. 

The  very  fouudation  of  the  liability  hav- 
ing thus  been  in  litigation  by  the  action  of 
the  government,  there  is  no  reason  for  hold- 
ing that,  until  that  controversy  was  de- 
termined, the  pecuniary  liability  of  the  rail- 
road company  was  so  liquidated  as  to  jus- 
tify tbe  awarding  of  interest.  The  ques- 
tion, therefore,  is  limited  to  determining 
whether  the  effect  of  the  decree  in  the  case 
decided  in  1902  was  to  so  Sx  tbe  liabUl^ 
aa  to  justify  tbe  awarding  of  interest  from 
that  date.  We  think  not,  for  the  following 
reason:  In  the  suit  which  was  terminated 
by  the  decree  entered  in  1S02,  the  govem- 
Dient  asked  that  in  cases  where  the  pur- 
ebasers  from  tbe  railroad  company  were 
found  to  have  acted  in  good  faith,  within  the 
meaning  of  the  adjustment  acts,  it  be  de- 
creed entitled  to  recover  (2,00  per  acre, 
instead  of  tl.SS  allowed  by  tbe  adjustment 
acts.  While  the  decree  of  1002  determined 
who  were  bona  flde  purchasers,  contrary  to 
the  contention  of  the  government,  it  did 
not  preUnd  to  fix  the  resulting  pecuniary 
liability,  or  embrace  affirmative  language 
conclusively  protecting  against  the  en- 
larged claim  which  the  government  made 
in  tbe  suit.  Under  these  circumstances,  w« 
think  it  cannot  be  said  that  such  a  conclu- 
sive liquidation  arose  or  was  deemed  by  the 
government  to  have  srisen  as  to  justify  anu 
sward  of  Interest.  This  conclusion  is  alaoS 
fortified  by  the  fact  that'when,  subsequent-* 
ly,  in  200  U.  8.,  the  government  obtained 
B,  decree  for  the  price  of  similar  land  sold  to 
bona  flde  purchasers,  interest  was  awarded 
to  it  only  from  the  date  of  the  decree,  with- 
out, apparently,  objection  being  made  on  the 
part  of  the  United  States.  This  is  further 
fortified  by  tbe  fact  that  In  the  bill  in  this 
suit,  filed  after  the  decision  in  1902,  no  de- 
mand was  made  for  interest. 

Looking    comprehensively    at   tbe    whok 
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■ituation,  Mpeclally  tlie  deciaton  rendered 
in  1S02,  coiuideriiig  tbe  withdram.1  b^  the 
United  States  of  tbe  previouti;  aiierted 
right  to  greater  compensation  tbao  tbe 
miDlTnum  statutory  price,  which  iraa  a  nec- 
tMary  coniequence  of  the  filing  of  iti  bill 
in  thiB  case,  of  the  averment  of  demand 
which  the  bill  contained,  and  tbe  abience  of 
anj  objection  on  the  part  of  tbe  defendant 
eompanj  because  of  prematurity,  we  think 
it  ia  just  to  saj  that  the  liabilitj  for  iiit«r- 
Mt  upon  the  statutory  price  arose  at  the 
date  of  the  commencement  of  tbe  suit,  and 
no  sooner;  and,  therefore,  that  error  was 
committed  both  in  the  trial  court  and  in 
tbe  circuit  coart  of  appeal*  in  not  coofl- 
ing  the  commencement  of  the  running  of 
interest  to  that  date. 

It  follows  that  the  decree  of  the  Circuit 
Court  of  Appeals  to  the  extent  that  It  af- 
firmed tbe  judgment  allowing  interest  prior 
to  January  26,  1003,  ba  and  the  same  is 
modified,  and  as  so  modified  is  afllrmed,  and 
the  cause  is  remanded  to  tbe  District  Court, 
with  instructions  to  enter  a  decree  eon- 
fonnahly  to  this  opinion. 

Modified  and  affirmed. 


(US  D.  8.  MC) 
WILLIAM  CRAMP  ft  SONS  SHIP  i  EN- 
GINE    BUILDING     COMPANY,     Peti- 

INTBRNATIONAL  CURTIS  MARINE 
TURBINE  COMPANY  ud  Curtis  Ma- 
rine Turbine  Company  of  the  United 
St&tes. 

OoTTRTa  (I  383*)  —  CsBTioBAH  to  Gnurcir 
Court  or  Appbalb— Allowahck — QoBa- 
noH  Not  Raukd  Below. 
1.  The  action  of  the  trial  court  in  fall- 
ing to  examine  and  pas*  upon  the  case,  and 
in  entering  a  merely  pro  forma  decree  as 
a   means    of   expediting   tbe   ultimate    and 
final   decision  of  tbe   cause   in  the   circuit 
court  of  appeals,  does  not  require  tbe  al- 
lowance of  a  writ  of  certiorari  from  the  Fed- 
•ral    Supreme    Court,    where    no    objection 
oonceming  tbe  matter  waa  made  eiuier  in 
the  trial  court  or  on  the  bearing  in  the 
circuit  court  of  appeals. 

[Ed.  Note.— For  otber  easM,  m*  Coorta,  Dae. 
Dig.  1  3S3.*] 

JuDOEB  (I  49*1— DisQCALirrcATioii— P»i- 
vious  Connection  with  Oabb. 
t.  The  requirement  that  "no  judge  be- 
fore whom  a  cause  or  question  may  have 
teen  tried  or  heard  in  a  district  court,  aa  an 
existing  circuit  court,  shall  sit  on  the  trial 
or  hearing  of  such  cause  or  question  in  the 
circuit  court  of  appeals,"  made  by  the  pro- 
Tiio  to  the  Judicial  Code,  |  120  (Act  March 
8,  1911,  c.  231,  38  Stat  1132  [D.  8.  Comp. 
St.  Bupp.  1811.  p.  ifll]).  appUes  to  a  trial 
Judge  who  did  not.  In  aubstaoce,  form  or 
express  an  opinion  on  the  case  in  the 
first  instance,  but  merely  entered  a  pro 
inrmm  decree  for  the  Durpoae  of  tnabllns 


the  case  to  be  heard  for  the  flrit  time  by 
the  reviewing  court,  acting  pro  hoc  vice  as 
a  court  of  first  Instanee. 

[Bd.  Note.— For  otlwr  ouaa.  ■••  JoAna.  Cent. 
D[|.  It  !3a.  m.:    Dec.  Dl|.  1  U.*] 

Judges  (t  H*) — DisQUAuncATion— Puvi- 
oua  CoKMECTion  with  Cabb— Cohsist, 
S.  Consent  of  the  parties  cannot  qualify 
a  judge  who  heard  and  disposed  ol  the  esM 
in  the  first  instance  to  sit  in  the  circuit 
court  of  appeala,  contrary  to  the  proviao 
to  the  Judicial  Code,  |  120,  for  the  purpoM 
of  reviewing  his  own  action. 

IBd,  Nota,~Por  ottaar  cases,  bm  Judaea,  Cent. 
Df|.  i  233;    Dec.  Dlr  |  U.*] 

Coubtb  (t  383*)  —  Cextiohabi  to  Cibcuit 
Codbt  of  Appeals— Allowanoe, 
4.  Certiorari  will  issue  from  the  Feder«l 
Supreme  Court  to  a  circuit  court  of  i^ 
peals  where  the  judge  who  heard  and  dis- 
posed of  the  cose  in  the  first  instance  also 


viewing  his  own   action,   although   i 
objection  was  made  to  his  participation  in 
the  hearing  and  decision  of  tbe  case  in  tlie 
appellate  courL 

[Ed.  Nota.— For  ot&ar  aassa,  laa  Caurta,  Dae. 
Dlf.  I  SSI.*] 

Coubtb  (1  383*)  —  Cebtiorabi  to  Cibcuit 
Coubt  or  Apfkals  —  Dispobition  or 
Cause. 

The  Federal  Supreme  Coart,  upon  •!- 


posed  of  the  case  In  the  first  instance  also 
sat  in  the  circuit  court  of  appeals,  contran 
to  the  proviso  to  the  Judicial  Code,  3  120, 
for  tbe  purpose  of  reviewing  his  own  ac- 
tion, will  not  retain  the  cause  for  a  hear- 
ing on  the  merits,  but  will  at  once  re*erae 
and  remand  the  case  to  the  court  below,  m> 
ttuat  it  may  be  heard  to  a  competent  court. 

[Bd.   Note—For  othar  caaea.  aaa  Courts,  IMo. 
Dig.  I  1S3.>] 


[No.  1032.] 


PETITION  for  Certiorari  to  the  UnltMl 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  decree  which 
reversed  a  decree  of  the  District  Court  for 
the  Eastern  District  of  Pennsylvania,  dis- 
missing the  bill  in  a  suit  (or  the  infringe- 
ment of  a  patent,  and  remanded  the  case 
with  directions  to  enter  a  decree  for  dam- 
ages without  an  injunction.  Certiorari 
granted,  a^J  'Jecree  of  Circuit  Court  of  Ap- 
peals reversed,  and  cause  remanded  for  fur- 
ther proceedings. 

Bee  same  case  below,  202  Fed.  932. 

Ther  facts  are  stated  in  the  opinion. 

Messrs.  James  R.  Bheffleld,  Clifton  T. 
Edwards,  and  Snmnol  Dkftson  for  patt- 

Meain.  Frederick  P.  Flsta  and  IU«to> 
ard  N.  Djr«F  for  respondents. 


■a  aaa  same  ttole  A  | : 
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•  Ult.     WILLUM  CBAMP  * 

•  *Mr.  Chief  Jiutloe  «lilt«  deUvand  tlw 
•pinion  of  the  court: 

The  Curtia  Marine  Turbine  CompuiLea, 
Uw  retpondenU,  •■  the  onnen  of  teveraJ 
United  Btatea  ktten  patent,  sued  tha 
Crunp  *  Bona  Ship  t  Engine  Building 
Compuiy,  the  petitioner,  (or  infringement, 
because  that  company  had  contracted  with 
tb«  Nav;  Department  to  build  certain  tor- 
pedo brat  deBtroyen,  to  be  propelled  bf 
turbine  engine*,  which  were  to  be  conitruct- 
ed  bj  the  Cramp  Company  in  accordance 
witb  apecificationa  which,  it  waa  alleged, 
would  canae  the  enginea,  when  built  in  ac- 
cordance with  the  contract,  to  infringe  tb* 
patent*  sued  upon. 
Tlie  Cramp  Company  questioned  the  jnris- 
^  diction  of  tha  court  on  the  ground  tbat,  a* 
2  it  had  made  or  propoaed  to  make  no  engine* 

•  which  could,  under  any  possible  view,  ba'an 
Infringement  of  the  patent*  lued  on,  except 
tha  aoginee  which  it  waa  engaged  in  making 
for  the  United  States,  for  ua«  in  ita  war 
Tcasela,  tber«  mas  no  right  to  an  injunction, 
and  therefore  no  Jurisdiction  in  equity, 
Defeuaes  a*  to  the  merit*  of  the  cause  were 
alao  aet  up,  challenging  the  novelty  of  tiie 
matter*  covered  by  the  patenta  sued  upon, 
and  denying  in  any  event  that  tbe  engines 
to  be  built  under  tbe  contracts  would  in- 
fringe the  patenta  relied  upon.  When  the 
eaae  wa*  ripe  for  heating,  on  February  I, 
1911,  it  waa  argued  and  taken  under  advise- 
meiit  by  tbe  court.  On  April  10th,  the 
eonrt  announced  the  following  memorandum 
opinion: 

"Since  the  argument  of  this  case,  tbe 
enrrent  business  of  the  court  has  engaged 
my  time  ao  fully  that  I  have  not  been  able 
to  consider  it.  If  it  is  to  receive  the  study 
it  requires,  at  least  two  or  three  week*' 
eoatinnoue  attention  would  be  necessary. 
Other  matters  also,  to  which  I  need  not 
refer  more  particularly,  have  concurred  to 
prevent  me  from  taking  it  up,  and  I  have 
therefore  decided  to  enter  a  pro  forma  de- 
cree, in  order  to  send  the  controversy  to  the 
eonrt  of  appeals  aa  speedily  a*  possible.  I 
wf*b  to  add  with  empbasi*  tbat  the  decree 
now  to  be  entered  in  favor  of  the  defend- 
ants is  not  to  he  construed  as  affording  the 
slightest  intimation  of  my  opinion  concerning 
the  merits.  I  have  fonned  no  opinion  what- 
ever on  that  subject;  but,  aa  the  unusual 
Importance  of  the  suit  will  certainly  carry 
tt  to  the  appellate  court*,  I  feel  justified 
under  tbe  circum stances  in  making  a  purely 
formal  disposition  of  the  matter  in  its 
present  stsge- 

"The  elerk  fa  directed  to  enter  a  decree 
dlamlsBing  the  bill.  For  the  present,  no 
order  concerning  cost*  will  he  made  in  this 
oourt." 

A  pro  fom*  decree  w^  entered  against 
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tha  complainants,  diamissing  the  bilL  The 
eaae  having  been  taken  to  the  circuit  court 
of  appeals,  tbat  court  found  that  one  of  the 
patent*  sued  npon  waa  valid  and  had  beenS 
infringed.  Th^decree  of  the  district  court* 
was  therefore  reversed,  and  the  case  wa*  re- 
manded, with  directions  to  enter  a  decree 
for  damages,  hut  without  allowing  an  in- 
junction. For  the  purpose  of  hearing  and 
diapoaing  of  the  case,  the  court  of  appeaU 
was  compoaed  of  two  circuit  judges  and  of 
tbe  district  Judge  who  had  heard  the  eaae 
below,  had  announced  the  memorandum 
opinion,  and  had  entered  the  pro  forma  de- 
cree of  dismissal.  In  disposing  of  the  case 
the  court,  referring  to  the  action  of  tha 
trial  eonrt  In  entering  the  pro  forma  de- 
cree, said: 

"In  order  to  secure  an  early  hearing  by 
a  full  bench  of  this  court,  and  with  ita  con- 
aent,  a  formal  decree  was  entered  by  stipu- 
lation. On  appeal  the  cause  is  now  really 
heard  at  first  Instance,  and  finally  by  this 
court."     [202  Fed.  933.] 

On  the  refusal  by  tlie  court  below,  of  an 
application  to  rehear,  the  application  for 
certiorari,  which  we  are  now  considering, 
waa  made.  It  is  baaed  upon  the  following 
grounds,  which  it  ia  insisted  involved  con- 
aiderations  apart  from  questiona  of  mere 
error,  of  so  grave  a  character  aod  of  such 
general  importance  as  to  justify  the  al- 
lowance of  the  writ  of  certiorari  for  their 
correction.  First,  the  action  of  the  trial 
court  in  failing  to  examine  and  pass  upon 
the  case,  and  in  entering  a  merely  pro  forma 
decree  as  a  means  of  expediting  the  ultimate 
and  final  decision  of  the  cause  in  the  circuit 
court  of  appeals.  Second,  the  participa- 
tion by  the  district  judge,  who  had  heard 
tbe  case  below,  and  bad  entered  the  decree 
which  was  under  review  In  the  hearing 
and  decision  of  the  ease  in  the  circuit  court 
of  appeals.  Third,  the  public  conaideration 
which  the  decision  of  the  cause  involves,  aa 
demonstrated  by  the  fact  that  the  only  act 
of  infringement  relied  upon  conaiated  in  the 
execution  by  the  defendants  of  a  contract 
with  the  government  for  the  construction 
of  Tossels  of  war. 

As  to  the  firat  ground,  however  much  we 
may  apprecisitc  the  sense  of  public  duty 
which  led  the  trial  court  virtually  to  decline^ 
to  examine  the  merit*  of  the  esse,  and  enter^ 
the'pro  forma  decree  ao  that  no  time  might^ 
be  lost  in  taking  the  esse  to  the  circuit 
court  of  appeals,  we  do  not  wish  to  be  under- 
stood as  giving  our  sanction  to  such  pro- 
cedure. Although  we  say  this,  we  never- 
thelesB  think  the  contention  which  is  baaed 
upon  the  action  of  the  court  in  this  respect 
is  without  merit,  first,  because  no  objection 
seems  to  have  been  made  concerning  the 
matter  in  th*  trial  court,  and  none,  It  also 
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seems,  wwa  raised  on  the  hcaTing  in  the 
circuit  court  of  appeals.  Indeed,  thtt  court, 
u  ir«  h»e  pointed  out,  considered  th^t  the 
sction  of  th«  trial  court  waa  the  result  of  a 
■tipnIatioD  between  the  parties.  While  it 
Is  true  the  accuracy  of  this  conception  of 
the  situation  is  questioned  in  the  brief  filed 
on  this  hearing,  bf  the  petitioners,  it  is  not 
suggested  that  any  objection  was  made  in 
the  trial  court  to  the  entry  of  a  merely  pro 
/omw  decree,  or  that  any  error  was  pre- 
dicated upon  such  action  when  the  case  was 
heard  in  the  circuit  court  of  appeals. 

The  second  proposition  ia  of  graver  mo- 
ment because  of  tlie  priviso  to  J  120,  of  the 
Judicial  Code,  saying  "that  no  judge  be- 
fore whom  a  cause  or  question  may  have 
been  tried  or  beard  in  a  district  court,  or 
existing  circuit,  shall  sit  on  the  trial  or 
bearing  of  such  cause  or  question  in  the 
circuit  court  of  appeals."  [3S  Stat,  at  L. 
1132,  chap.  231,  U.  8.  Comp,  Stat.  Supp, 
1911,  p.  101.1  Thl»  provision  is  but  a  re- 
enactment  of  a  prohibition  found  in  the 
judiciary  act  of  1B91  (ZS  8Ut  at  L.  S2T, 
chap.  617,  U.  S.  Comp.  Stat  1901,  p-  648), 
and  ite  controlling  application  to  thia  case 
U  not  open  to  controversy .  Rex  ford  v. 
Brunawick-Balke-Collender  Co.  228  U.  S. 
389,  344,  57  L.  ed.  — ,83  Sup.  Ct  Rep.  518, 
•nd  cases  cited. 

But  It  is  said,  although  the  strict  letter 
«[  the  prohibition  may  be  here  applicable, 
its  spirit  and  purpose  is  not  here  con- 
trolling because  the  judge  who  beard  and 
disposed  of  the  case  in  the  flrst  instsnce, 
and  who  sat  in  the  circuit  court  of  appeals 
for  the  purpose  of  revietring  his  own  action, 
^did  not  in  substance  form  or  express  an 
]g  opinion  on  the  cue  in  the  first  instance,  but 
•  merely  entered  a  pro'forma  decree  for  the 
purpose  of  enabling  the  case  to  be  heard  for 
the  first  time  by  the  reftewing  court,  acting 
pro  hao  vicv  aa  8  court  of  first  instance. 
This  contention  Is  devoid  of  merit,  since  It 
must  rest  upon  the  conception  that  a  trial 
judge,  despite  the  express  prohibition  of 
the  statute,  may  endow  himself  with  power 
to  sit  in  the  court  of  appeals,  and  review 
ft  decree  by  him  rendered,  if  only  from  a 
mistaken  sense  of  duty  he  has  adjudicated 
the  merits  of  a  case  without  considering 
them.  It  is  urged,  however,  that  aa  no 
objection  was  made  to  the  participation  of 
the  trial  judge  in  the  hearing  and  decision 
of  the  case  in  th«  circuit  court  of  appeals, 
and  indeed,  that  consent  was  given  to  his 
doing  so,  the  objection  is  not  now  open,  and 
tbe  statute  therefore  should  not  be  applied- 
Conceding,  however,  that  the  asserted  con- 
sent was  given,  toe  error  of  the  conclusion 
based  upon  it  is  conclusively  demonstrated 
by  the  construction  long  since  affixed  to  the 
tUtut^  and  qnlt«  reoently  reiterated  and  an- 


forced  in  Rexford  v.  *Brunswlck-Balke-Co)- 
lender  Co.  supra.  Indeed,  aa  pointed  out  in 
the  Rexford  Case,  the  comprehensive  and 
inflexible  character  of  the  prohibition  waa 
intended  to  prevent  resort  to  consent  of 
the  party  or  parties  as  a  means  of  qualify- 
ing a  judge  to  participate  in  the  deeiaion 
of  ■  case  In  the  circuit  court  of  appeals, 
when,  without  such  consent,  because  of  the 
prohibition  of  the  statute,  he  would  be  dia- 
qualified  from  so  doing, — a  purpose  whose 
public  policy  is  not  dillicult  to  understand. 
Aa  the  considerations  just  stated  demon- 
strate that  the  case  was  tried  and  disposed 
of  below,  by  a  court  organized,  not  in  con- 
formity to  law,  but  in  violation  of  the  ex- 
press prohibitions  of  the  statute,  we  think 
it  plainly  results  that  an  error  of  so  grave 
a  character,  and  involving  coDsideratJona 
of  public  importance,  was  committed,  aa  to 
cause  It  to  be  our  duty  to  allow  the  writ  of 
certiorari,  without  at  all  considering,  for 
the  purpose  of  such  allowance,  the  ques-,, 
tiona  urged  concerning  tbe  merits  of  tbeg 
cause. 'In  view,  however,  of  the  character* 
of  the  error  which  causes  vm  to  allow  tbe 
writ,  that  is,  the  mistaken  organiration  of 
tbe  court  below,  tbe  question  naturally 
arises,  what  is  our  immediate  and  further 
dutyT  That  is,  must  we,  after  granting 
the  writ,  permit  tbe  case  to  remain  on  tbe 
docket  until  in  turn  it  is  reached  for  hear- 
ing, or  should  we  at  once,  on  the  allowance 
of  the  writ,  remand  the  case  so  that  it  may 
be  heard  and  disposed  of  In  tbe  court  below, 
conformably  to  the  statute!  If  the  first 
course  be  pursued,  it  is  obvious  not  only 
that  delay  must  follow,  but  that  when  the 
merits  are  heard  we  will  he  virtually  exert- 
ing the  powers  of  a  court  of  first  instance, 
since  we  will  be  called  upon,  not  to  review 
the  action  of  a  court  below,  organized  con- 
formably to  law,  but  to  decide,  virtually  in 
the  exercise  of  original  jurisdiction,  ques- 
tions which  the  law  contemplated  should  be 
previously  passed  upon  by  an  inferior  court 
lawfully  constituted.  Under  such  circum- 
stances we  think,  as  painted  out  in  Lutcher 
4  M.  Lumber  Co.  v.  Knight,  217  U.  8.  257, 
2C7,  268,  54  L.  ed.  757,  761,  762,  30  Sup. 
Ct  Rep,  BOS,  our  duty  is  not  to  hold  the 
case  upon  the  docket,  for  ultimate  deci- 
sion upon  the  merits,  but  to  at  once  reverse 
and  remand  to  the  court  below,  so  that  the 
case  may  be  heard  by  a  competent  court, 
conformably  to  tbe  requirements  of  the 
statute.  When,  on  approaching  in  tbe  Lutch- 
er ft  Moore  C^ae  the  consideration  of  the 
merits  of  the  ease,  pending  because  of  a 
previous  allowance  of  a  writ  of  eertiorari,  it 
developed  that  the  court  of  appeals  had  vir- 
tually failed  to  decide  the  ease,  and  there- 
fore that  a  review  of  the  merita  here  would 
be  In  rabstance  bat  the  azerdae  of  original 
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Jurisdiction,  it  vu  betd  that  the  diitj  was 

not  to  do  so,  but  to  remind  th«  caoM  to 

tha  circuit  court   of   appeals,   so  that  that 

toart   might   properly   discharge    tb«    duty 

Mat  upon   it  t^   law.     Sucb   canclusion   is, 

of  course,   cogently   appHcable  bere,   nbers 

ths  question   is   not  merely  an  error  com- 

^  mitted  by  tbe  circuit  coart  of  appeals   in 

g  failing  to  decide  the  merits,  but  an   error 

•   resulting    from    tbe   faet'that    tbe    circuit 

court    of    appeals   wbicb    passed   upon   the 

ease  was  virtually  no  court  at  all,  because 

not  organized  in  conformity  to  law. 

Our  orders  will  tberefors  be;  Writ  of 
certiorari  granted;  tbe  record  of  such  writ 
to  stand  as  a  return.  And,  The  decree  of  the 
Circuit  Court  of  Appeals  will  be  reversed 
and  the  cause  remanded,  with  directions  for 
further  proceedings  in  conformity  to  this 
pinion. 


«a  u.  8.  su.) 
HEIICHANTS  NATIONAL  BANK  OF  THE 
CITY  OF  NEW  YORK  and  the  Banque 
Commerciale  de  Bale,  Appts., 

LAWRENCE  E.  SEXTON,  as  Trustee  in 
Bankruptcy  of  Ressler  &  Company,  Ap- 
pellee. 


1.  After  the  trustee  in  bankruptcy  has 
virtually  asserted,  under  the  sanction  of  the 
«onrt  with  the  assent  of  a  debtor  to  tbe 
Iwnkrupt  estate,  the  power  to  take  legal  pos- 
session of  the  debtor^B  stock  in  trade  which 
the  latter  had  agreed  to  hold  as  security 
for  the  debt,  it  is  too  late  for  creditors  of 
the  bankrupt,  as  the  result  of  an  agree- 
ment with  such  debtor,  thereafter  made,  to 
raise  the  question  whether  the  original 
agreement  as  to  the  stock  between  tbe  debtor 
and  the  bankrupt  woS  inefTective  to  operate 
as  a  lien  as  to  creditors  because  of  the 
want  of  delivery. 

[Ed.  Satt.—For  atbar  caiea,  sie  BaakmptCT. 
C^nL  Dls.  i!  £3t,  303 ;    Dec.  Dig.  |  200.*] 


2.  Creditors  of  a  bankrupt  seeking  to  en- 
force a  contract  between  the  bankrupt  and 
its  debtor,  and  the  lien  arising  therefrom, 
•o  far  as  the  avails  of  certain  collateral  are 
concerned,  may  not  enforce  rights  given 
under  one  provision  of  such  contract  and 
repudiate  another  provision,  where  the  two 
are,  under  the  contract,  indissolubly  asso- 
dated,  the  one  being  the  complement  of  the 

tBd.  Note.— I^ir  other  aasea,  see  Batoppsl, 
Cent  Dig.  tl  ZOt-210:    Dec  Dig.  f  TS.'l 

BaHKKDPTcz  (I  207*)— RioHi  or  Tnunxi 
—Sob  BO  a  ATI  OR. 
S.  The  trustee  Iif  bankruptcy,  whose  bank- 


stock  in  trade  and  accounts  of  the  makers, 
is  entitled,  boUi  under  general  principles  of 
subrogation  and  under  the  bankrupt  act  at 
July  1,  1898  (30  Stet.  at  L.  544,  chap.  S41, 
U.  a  Comp.  Stat.  1801,  p.  3418),  g  87, 
Bubds.  e,  f,  to  participate  in  the  proceeda 
of   sucb   collateral   to   the   extent   Uiat  tbe 

feneral  funds  of  the  bankrupt  estate  have 
een  used  to  discharge  one  of  the  secured 
debts  and  acquire  the  collateral  notes,  this 
amount  including  a  deposit  to  the  bajik- 
rupt's  credit  which  tbe  secured  creditor  set 
off  against  the  debt. 

CKd.  Not*.— For  othsr  saSi^  SM  Bankruptoj, 
Dec.  Dig.   I  JOT.*] 

INa  287.] 


APPEAL  from  the  United  Gtates  Circuit 
Court  of  Appeals  for  the  Second  Ciioiut 
to  review  a  decree  whieh  affirmed  a  deent 
of  the  District  Court  for  the  Southern  Dia- 
trict  of  New  York,  subrogating  the  trustaa 
in  baakruptoy  to  tbe  right  ai  a  secured 
creditor  of  the  bankrupt.    Affirmed. 

Bee  same  case  beh>w,  lOB  G.  C.  A.  229, 
186  Fed.  le:. 

The  facts  are  stated  In  the  opinion. 

Messrs.  George  Zabrlskie  and  Henry   _ 
a.  Gray  for  appellants. 

Messrs.  Wallace  Hacfarlana  and  Sam- 
uel J.  Rosensohn  for  appellee.  « 

*Mr.    Chief   Justice   White   delivered   tbe* 
opinion  of  tbe  court: 

In  July,  1904,  Kesslcr  k  Company,  bank- 
ers, contracted  to  give  the  H.  B.  McLea  Com- 
pany, engaged  in  business  as  importers  and 
jobbers  of  dry  goods,  a  line  of  credit  up  to 
$50,000,  and  in  addition  to  advance  money 
on  the  invoice  price  of  goods  imported,  and 
for  the  purpose  of  paying  the  duties  thereon. 
The  advances,  it  was  agreed,  should  be  evi- 
denced by  negotiable  notea  of  the  company 
in  sucb  amounts  and  to  be  furnished  at 
such  times  as  desired  by  Eeselet  k  Com- 
pany. It  was  also  agreed  that  the  company 
would  hold  its  stock  In  trade  as  a  securl^ 
for  all  the  advances  to  be  made,  with  interest 
charges  and  eommisaiona,  and  that  the  com- 
pany, when  required  to  do  so,  would  exe- 
cute any  assignments  or  deeds  reasonably 
necessary  to  the  accomplishment  of  the  pur- 
pose in  view.  It  was  mor«over  agreed  that 
all  sales  of  merchandise  made  by  the  com- 
pany should  be  subject  to  approval  by  Kesa- 
ler  ft  Company,  and  when  approved,  Kesi' 
ler  &  Company  would  guarantee  the  amount, 
and  that  the  account  sales  should  be  trans- 
ferred to  them  as  security,  the  accounts, 
when  collected,  to  be  spplied  to  the  extinc- 
tion of  the  debt.  On  October  30,  IWt,  Kess- 
ler  ft  Company  made  a  general  aasigntnent, 
and  were  adjudicated  bankrapta  on  Kovem- 


■For  otiier  esses  s*s  ss 
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ber  S  following,  vrken  Lftwrenca  E.  Sexton 
wu  dMignAUd  u  TCMiTer,  ftnd  was  wp- 
pointed  tnutM  on  December  SO.  In  ttte 
neftrlj  three  and  one  hklf  yeftn  wliicli 
elapsed  between  the  agreement  of  July, 
0  1904,  and  the  adjudication  in  bankmptey, 
g  in  1007,  Eesaler  ft  Company  advanced  a 
-•  large  amount  of  money  to  the  company,  and 
at  the  date  of  the  bankruptcy  there  were 
outatanding  notei  to  the  amount  of  (96,000, 
given  by  the  company  under  the  agreement. 
Only  one  note  for  $7,000  was  then  held  by 
Keeiler  k  Company,  the  other  notei  having 
been  ueed  by  tiie  firm  in  the  course  of  it* 
biuineu  oe  collateral  security  for  money 
by  it  borrowed,  aa  IoIIowb:  With  the  Mer- 
chants Bank  of  New  York  City,  note*  for 
$30,000;  with  the  Bank  Commerciale  de 
Bale,  notei  for  (15,000;  with  the  National 
City  Bank  of  New  York  City,  notea  for  (39,- 
000,  and  a  note  for  (5,000  with  Eeisler  & 
Company,  Limited,  Hancheeter,  England. 

It  is  not  disputed  that  at  the  time  Keu- 
ler  ft  Company  delivered  the  notes  m  col- 
lateral, or  when  the  arrangements  were 
made  for  obtaining  the  credit  to  secure 
which  the  collatersls  were  given,  the  nature 
and  character  of  the  contract  with  the  com- 
pany was  as  stated,  and  it  is  not  con- 
troverted that  as  the  result  of  these  atate- 
menta  and  the  delivery  of  the  collateral 
notes,  holders  of  ttte  notes  became  entitled 
to  participate  in  the  security.  After  the 
appointment  of  the  receiver,  pending  a  rule 
taken  by  him  against  the  company  for  the 
purpose  of  asserting  hla  rights  to  the  ac- 
counts and  stock  of  merchandiee  securing 
the  notes,  an  agreement  was  made  between 
the  receiver  and  the  company  which  was 
sanctioned  by  the  court  and  pot  in  the  form 
ot  an  order  in  substance  providing  sa  fol- 
lows! First,  directing  the  receiver  to  col- 
laet  any  unpaid  account  sales  of  the  com- 
pany assigned  under  the  contract  of  1904 
to  Kcssler  ft  Company,  and  forbidding  the 
company  from  interfering  with  the  dis- 
charge hy  the  receiver  of  thta  duty;  second, 
directing  the  company  to  pay  over  to  the 
leeeiver  the  proceeds  of  any  assi^ed  ac- 
count sale  which  had  been  collected  hy  the 
company  after  the  service  apon  them  of  the 
rule  to  show  cause  on  November  16,  1907 : 
^and  third,  providing  that  an  inventory  be 

?  taken  bj  the  receiver  and  the  company,  of 
all 'merchandise  pnrehnsed  "during  the  life 
of  the  contract"  between  the  company  and 
Keasler  ft  Company,  the  possession  of  irtiich 
was  in  controversy  between  the  parties, 
without  prejudice  to  the  right  of  the  trus- 
tee, when  appointed,  to  enforce  any  claims 
as  such  trustee,  arising  from  aates  or  de- 
liveries of  merchandise  bv  the  McLea  Com- 
pany prior  to  November  ifl,  1907.  The  Mc- 
Lea (kmpvij  waa  antboriaed  to  deliver  any 


of  the  inventoried  merchandise  in  fulfilment 
of  orders  theretofore  leoeived,  and  to  mak* 
further  sales  and  deliver  goods  so  sold,  al^ 
however,  with  the  approval  of  the  receiver. 
Provision  was  made  for  the  deposit  by  tb* 
receiver  of  the  proceeds  of  the  accounts,  an4 
by  the  McLea  Company  of  the  proceed*  ot 
the  merchandise,  to  await  further  action^ 
it  being  specially  declared  that  the  making 
of  the  order  was  without  prejudice  to  any 
of  the  rights  of  the  McLea  Company  aa 
against  Kessler  ft  Company,  the  receiver 
or  trustee  in  bankruptcy  when  appointed, 
and  that  the  consent  of  tlie  McLea  Company 
to  the  order  should  not  be  construed  aa  an 
admiaeion  against  its  interests  or  waiver 
of  its  rights.  The  trustee  realiied  from  the 
BCcounts  a  sum  slightly  in  excess  of  $32,000, 
and  the  McLea  Company,  acting  under  the 
agreement  approved  by  the  court,  realised 
from  the  stock  of  goods  a  sum  slightly  in 
excess  of  (12,000,  making  about  (44,000 
held  as  security  under  the  contract  of  1004 
for  tbe  payment  of  the  McLea  notes.  The 
Merchants  Bank  and  the  Commercial  Bank 
of  Bale,  hy  proceedings  not  necessary  to 
state,  Bcquired  for  a  small  price,  which  waa 
credited  on  tbe  debt  due  them  by  Kessler 
ft  Company,  the  collateral  notes  of  the  Mo- 
Lea  Company.  On  some  or  all  of  these 
notea,  judgments  were  obtained  and  execu- 
tion issued  or  threatened  to  be  Issued 
against  the  stock  of  the  McLea  Company. 
That  company  and  the  two  hanks  thereupon 
entered  into  an  agreement  hy  which  tba 
stock  of  merchandise  was  assigned  to  a  ^ 
named  trustee  with  the  duty,  as  the  stock  n 
was  realiEcd  on,  to  turn  over  tb«*proceeds> 
for  the  purpose  of  paying  the  two  banks. 
As  this  agiwment  was  made  after  the  ruh 
to  show  cause,  issued  on  behalf  of  the  re- 
ceiver, and  the  order  of  the  court  conse- 
quent thereon,  it  waa  expressly  provided 
in  the  agreement  that  it  was  not  intended 
to  violate  the  order  of  the  court,  but  that 
it  was  subject  to  the  approval  of  the  court. 
At  the  time  of  the  adjudication  in  bank- 
ruptcy, Eessler  ft  Company  had  a  deposit 
account  in  the  National  Ci^  Bank  to  wbi(^ 
there  waa  a  credit  balance  of  (27,000.  Al- 
though it  Is  not  controverted  that  the  bank 
held  as  collateral  the  McLea  notes  to  tbe 
amount  of  (39,000,  there  is  a  contention  oa 
to  the  adequacy  of  the  proof,  showing  the 
amounts  due  that  ban^,  back  of  which  the 
notes  were  held  as  collateral.  We  content 
ourselves,  however,  on  this  subject  with 
saying  that  we  think  it  is  not  subject  to 
be  controverted  on  tbe  record  that  the  Na- 
tional Citv  Bank  had  a  claim  for  (30,000 
and  that  it  set  off  the  deposit  of  (E7.00e 
against  this  claim  of  (39,000,  and  that  the 
trustee,  In  order  to  protect  the  baaknipt 
estate,  paid  the  additional  (12,000,  and  n- 
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eeived  from  the  National  City  Bank  the 
(39,000,  of  MeLen  collateral  notes,  slong 
with  Bome  other  collaterals,  the  nature  and 
•nonnt  of  which  ia  not  diacloKd. 

Tb«  Merchants  Bank  and  the  Commercial 
Bank  of  Bale,  having  made  a  claim  to  a 
epecial  rig-ht  to  the  proceed!  of  the  stock 
<if  merchandise,  concerning  which  they  had 
made  the  Hgreement  above  stated  trlth  the 
HcLea  Company,  their  claim  was  icferred 
-for  consideration  to  a  special  master.  TIm 
■rcceiTer,  the  two  banka,  and  Ecssler  k 
Company,  Limited,  of  Manchester,  being  be- 
-foTo  the  master,  an  agreement  was  entered 
into  by  which  it  came  to  pass  that  the  mas- 
ter was  called  upon  to  consider  end  deter- 
mine upon  the  facts,  as  we  have  stated  them, 
a  the  special  rights  of  the  parties  in  and  to 
g  tb«  fund  derived  from  the  stodc  of  mer- 
■  ebandise  of  the  McLea  Company,*  and  the 
amount  which  had  been  collected  from  the 
account  sales  of  merchandise. 

Prior  to  tiM  arising  of  the  controversy 
■fiow  before  us,  it  eeems  that  a  somewhat 
-similar  conteat  had  arisen  in  the  Kessler 
.t  Company  bankruptcy,  and  had  been  do- 
-tided  by  the  district  court  The  facta  In 
MWih  prior  case  were  these:  Kesaler  &  Com- 
pany had  made  an  agreement  with  the  firm 
«f  Milne,  Tumbull,  k  Company,  to  give 
flnancial  aaaistance  and  take  charge  of  the 
.collection  of  account  salei^  etc.,  upon  terms 
^nd  conditions  sulistantially  like  those  em- 
braced in  the  contract  with  the  McLea  Com- 
.pany  which  is  now  under  cobs iderat ion. 
Under  that  contract,  Kessler  k  Company 
had  received  notes,  had  transferred  some 
4>f  the  notes  as  collateral  to  the  Merchants 
National  Bank  and  to  Kessler  ft  Company, 
Limited,  of  Manchester,  and  bad  retained 
the  remainder.  Under  these  circumstances 
-the  question  which  arose  was,  how  should 
.a  sum  of  money  derived  from  the  account 
■alee  or  stock  of  Milne,  Tumbull,  k  Com- 
pany, which  waa  a  security  for  the  out- 
standing notes,  be  distributed,  among  the 
holders  of  the  notesf  That  is,  it  being  in- 
jufflcient  to  pay  all  the  notes,  should  it  be 
ratably  applied,  or  was  Kesaler  k  Com- 
,pnny,  as  assignor,  to  be  excluded  from 
-the  distribution  until  the  assignees  had 
i>**n  paidT  Considering  that  the  ques- 
tion was  open  and  not  settled,  under  the 
local  law  of  New  York,  the  court  came 
to  determine  it  by  its  appreciation  of  prin- 
■  eiples  of  general  law,  and  held  that  as  Keea- 
*ler  k  Company,  as  tranaferreT,  occupied  a 
-tmat  relation,  that  firm  could  not  be  al- 
lowed to  violate  its  trust  by  diminishing 
the  security  which  otherwise  would  be  at- 
tributable to  the  transferred  notH.  Con- 
sidering the  relation  of  the  transferees  be- 
-tvaen  themselves,  it  was  decided  that  al- 
itkm^  the  aat  of  Eeuler  *  CcMnpaiiy,  after 


^1 


having  transferred  some  of  the  notes,  In 
transferring  others,  was  a  breach  of  trust, 
the  second  transferee  was  unaffected  there- 
by, and  therefore  the  fund  was  subject 
he  distributed  between'the  two  transferees 
pro  rata,  to  the  exclusion  of  Kessler  k 
Company,  or  Its  trustee.  The  court  said: 
"It  seems  to  me  that  that  la  exactly  the 
situation  here;  Kessler  was  solely  entitled 
to  receive  the  proceeds  of  the  accounts  pay- 
able pledged  by  Uilne,  and  he  so  remained 
down  to  the  time  of  these  bankruptciee. 
These  accounts  were,  to  be  sure,  security 
for  all  the  notes  that  Kessler  had;  but 
when  he  assigned  some  of  the  notes,  he  be- 
came a  trustee  for  his  assignee  to  the  ex- 
tent of  the  face  value  of  the  notes  in  ques- 


"It  can  hardly  need  authority  to  show 
that  In  a  court  of  equity  the  cestui  que 
(rust  is  actually  seised  of  the  trust  prop- 
erty; he  may  alien  it,  and  any  legal  con- 
veyance by  him  will  have  the  same  opera- 
tion in  equity  upon  the  trust  as  it  would 
have  hftd  at  law  upon  a  legal  estate.  Croxall 
V.  Shererd,  S  Wall.  281,  18  L.  ed.  ET7. 

•^t  can  make  no  difference  that  «  holder 
of  collateral  seeuring  several  notes  assigns 
them  successively,  and  thereby  diminishes 
the  value  of  each  note  in  the  event  of  de- 


ter became  a  trustee  for  the  bank  by  the 
act  of  assignment,  no  act  of  hie,  nor  any 
change  in  hia  circumstanees,  can  change  bis 
relation  to  the  ceitai  ijue  irvat  he  himself 
created.  To  the  extent  of  his  ability  he  is 
at  all  times  bound  to  account  for  the  trust 
he  had  himself  created,  and  that  duty  baa, 
by  operation  of  law,  descended  to  bis  trustee 
in  Innkntptey." 

In  the  light  of  this  ruling  in  the  previous 
case,  the  epecial  master,  in  deciding  this 
controversy,  concluded  that  the  receiver 
of  Kesaler  k  Company,  as  assignor,  was  not 
entitied,  as  to  the  17,000  or  the  $3S,000  ol 
McLea  notes  which  he  held,  to  participate 
in  the  distribution,  and  therefore  the  fund 
should  tie  ratably  distributed  between  tin 
Merchants  Bank,  the  Bank  of  Bala,  and 
Kesaler  A  Company  of  Manchester.  Under  ^ 
this  view  the  master  concluded  that  It  was^ 
unnecessary  to  consider  the  claim  made'by* 
the  two  banks,  that  because  of  the  agree- 
ment with  the  McLea  Company  subsequent 
to  the  bankruptcy,  they  were  exclusively 
entitled  to  the  proceeds  of  the  stock  of 
merchandise. 

When  the  district  court  came  to  consider 
a  motion  to  confirm  the  report,  its  previous 
decision  in  the  Milne,  Tumbull,  k  Company 
case  was  pending  undetermined  on  appesl 
in  the  circuit  court  of  appeals.  While  od- 
l.bering  to  tha  rnliug  made  In  that  oasa,  It 
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WM  Mnrthelcn  decided  tioA  the  muter 
hftd  erred  in  conaidering  thkt  cue  aa  de- 
eisiTB  of  the  right  of  tiie  tmetee  «•  th« 
holder  of  the  939,000  of  collateral  notM,  to 
participate  in  the  eecurity  to  the  extent 
that  the  general  fundi  of  the  baoknipt  ea- 
tate  had  discharged  the  principal  debt  of 
the  National  Citj  Bank,  on  the  ground  that, 
to  the  extent  of  such  pajmeat,  the  trustee, 
aa  the  representative  of  the  general  credi- 
tors, waa  bj  operation  of  law,  aubrogated 
to  the  right*  of  the  bank.  la  additioa  to 
this  general  right  of  subrogation,  it  naa  held 
that  the  right  of  the  truatee  to  participate 
to  the  extent  stated  waa  secured  bj  the 
provisions  of  aubdivisions  c  and  /  of  S  67 
of  the  bankniptcj  act.  Disposing  of  the 
right  asserted  against  the  proceeds  of  the 
stock  of  merchandise,  it  was  decided  that 
whatever  might  have  been  the  inflnnitj,  for 
want  of  delivery,  if  any,  of  tbe  agreement 
constituting  the  stock  aa  a  security,  it  waa 
two  late  to  raise  such  question  on  behalf 
of  the  Merchants  Bank  and  tbe  Bank  of 
Bale,  after  the  trustee  had  virtually,  aa  a 
result  of  the  agreement,  sanctioned  by  an 
order  of  the  court,  taken  possession  of  the 
atock  for  tbe  purpose  of  carrying  out  the 
agreement.  Hereafter,  the  ruling  made  in 
the  Milne,  Tumbull,  ft  Company  ease  was 
affirmed  bj  the  circuit  court  of  appeals  np- 
on  Bubstantittlly  the  reasoning  which  con- 
trolled the  court  below  {Re  Milne,  107  C.  C. 
A.  360,  ISS  Fed.  E44),  and  that  court,  in  af- 
firming  tbe  action  of  the  trial  court,  taken 
?  in  this  case,  alao  provided  and  adopted  the 
>  reaaoning  which  caused  tbe  trial  court  to 
permit  the  truste*  to  participate,  to  the  ex- 
tent stated,  in  the  fund  held  by  him  as  se- 
curity for  tbe  payment  of  the  collateral 
notea.  The  court,  however,  while  referring 
to  tbe  right  aaaerted  by  the  Merchant!  Bank 
and  the  Bank  of  Bale,  to  exclusively  partici- 
pate OB  special  grounds  in  tbe  proceeds  of 
the  atock,  made  no  ruling  on  the  subject; 
«nd  error  with  reference  to  that  matter,  as 
well  as  with  regard  to  the  ruling  permitting 
the  trustee  to  participate  to  the  extent  al- 
lowed in  the  funds  securing  the  collatentt 
notea,  are  tbe  subjecta  which  we  are  called 
upon  to  consider  on  this  appeal  taken  by 
the  Merchants  Bank  and  the  Bank  of  Bale. 
Although  It  he  conceded,  for  tbe  sake  of 
argument,  that  the  power  eonferred  upon 
Eeaaler  A,  Company  to  control  the  sales  of 
merchandise,  did  not  operate  to  take  this 
ease  out  of  the  rule  aa  to  delivery,  which 
was  upheld  in  the  case  relied  upon,  we 
nevertheless  put  out  of  view  tbe  contention 
of  the  two  banks,  concerning  their  particular 
right  to  the  merchandise  fund,  tor  the  fol- 
lowing reasons :  ( a )  because  we  think 
the  trial  court  was  clenrly  right  in  holding 
that  altar  the.trustM  had  virtually  ezarted. 


under  the  aanetion  of  tbe  court,  with  th« 
assent  of  the  McLea  Company,  the  power  to 
take  legal  possession  of  the  stock,  it  waa 
too  late  for  the  two  banks,  as  a  result  of  aa 
agreement  with  the  McLe*  Company,  there- 
after made,  to  raise  the  question  of  whether 
tbe  original  agreement  aa  to  the  stock  be- 
tween Kessler  and  the  UcLea  Company  waa 
inefTective  to  operate  a  lien  as  to  creditors 
because  of  the  want  of  delivery;  (b)  as  the 
two  banka  were  seeking  to  enforce  the  con- 
tract and  the  lien  arising  therefrom,  m» 
far  aa  tbe  avails  of  the  account  sales  wer* 
concerned,  we  do  not  think  they  could  be 
heard  to  disintegrate  the  eontiact  by  en- 
forcing righta  given  under  one  provision, 
and  repudiating  another  provision,  tbe  two 
being,  under  tbe  contract,  indissolubly  aa- 
sociated,  the  one  being  the  complement  ofg» 
the  other.  £ 

Underlying  the  question  of  the  right  of* 
the  trustee  to  participate  to  tbe  extent  of 
the  general  eatate  absorbed  in  acquiring  the 
t39,000  of  collateral  notes  in  the  fund  se- 
curing all  such  notea  ia  the  ruling  mad* 
by  the  court  l>elow  in  Be  Milne,  supra.  Aa, 
however,  no  appeal  was  taken  in  the  Milne 
Case,  and  the  trustee  has  not  here  appealed, 
and  it  is  possible  to  dispose  of  the  ease  up- 
on the  gronnda  upon  which  it  was  rested 
below,  without  re-examining  the  broader 
and  fundamental  ruling  involved  in  Re 
Milne,  we  shall  confine  our  attention  to  tb« 
narrower  question  here  arising.  In  doing 
so,  however,  in  view  of  the  importance  of  tbe 
subject  and  of  its  far-reaching  efTect,  we  do 
not  desire,  even  by  implication,  to  he  under- 
stood as  giving  our  assent  to  the  principle 
that  one  who  takes  an  assignment  of  part 
of  s  claim  secured  by  a  mortgage  or  other 
lien  upon  a  common  fund,  thereby,  in  the 
absence  of  special  agreement  or  neceasaij 
implication  arising  from  particular  eircum> 
stances,  acquires  anything  more  than  a  pro- 
portional right  to  the  common  security,  or 
the  power  to  exclude  bit  assignor,  in  tba 
event  of  a  deficiency,  from  participating  in 
such  fund  to  the  extent  of  the  portions  ot 
the  claim  held  by  him.  Moreover,  for  tbe 
same  reason  which  causea  ns  to  make  tho 
reservation  Just  stated,  we  also  desire  to 
expressly  exclude  any  inference  that  our 
opinion  ii  that,  under  the  contract  here  in- 
volved, and  the  facta  here  disclosed,  there 
was  either  an  express  agreement  or  anything 
justifying  an  implication  which  would  take 
the  case  out  of  the  rule  of  proportional  dis- 
tribution, if  that  rule  were  otherwise  applie- 
able. 

By  the  effect  of  the  bankruptcy,  the  rlghte 
of  the  parties  became  fixed.  The  eol- 
laUral  note  holders  bad  a  fund  ipeciaDr 
applicabla     to     tlw     paymait     of     tbdr 
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d^  and  tlM  general  endtUta  h»i 
the  ganerBl  fund,  to  which  «)one  the; 
could  look  for  the  discharge  of  what  was 
due     them.       It     was     in     the   power     of 

^  neither  clasi  to  act  aside  or  frustrate,  as 
S  againat  tha  other,  the  rights  fixed  by  the 
•  ad  judication,*  and  which  It  was  the  duty  of 
the  trustee  to  conserve  and  administer.  The 
fund  on  deposit  to  the  credit  of  the  general 
estate  was  an  asiet  of  that  estate.  True,  it 
was  suhject  to  be  act  off,  that  la,  com- 
pensated, by  the  debt  due  to  the  National 
City  Bank.  But  the  exercise  by  that  banic 
of  the  right  of  eet-off  did  not  change  the 
eliarftcter  of  tha  two  funds,  and  conid  not 
sonfer  upon  the  National  City  Bank  the 
power  to  pay  its  debt  out  of  the  general 
fund,  and  thereby  diminish  the  general 
estate,  and  increase  the  share  of  the  lecurity 
fond  distributable  among  those  entitled  to 
participate  in  that  fund.  The  irapoanihility, 
i^ally,  of  bringing  this  result  about,  at 
once  demonstrates  the  application  to  the 
situation  of  the  elementary  principle  of 
legal  subrogation  which,  for  the  protection 
of  the  genera,]  fund,  gives  to  that  fund 
and  to  its  representative,  the  trustee,  the 
right  to  exeroise  against  the  special  fund, 
recourse  to  the  extent  necessary  to  pre- 
Tent  the  inequality  and  destruction  of 
right  which  otherwise  would  result.  To 
•appose  that  that  principle  here  flnda  no 
application,  because  Kessler  ft  Company 
Itself,  the  bankrupt,  if  it  had  held  the  col- 
lateral notes,  could  not  enforce  them  under 
the  principle  decided  in  Be  Milne,  ubi  supra, 
•a  lucidly  pointed  out  by  the  court  below, 
is  but  to  disregard  the  situation  resulting 
from  the  adjudication  in  bankruptcy,  and 
to  destroy  the  equality  of  distribution 
which  it  was  the  purpose  of  that  act  to 
secure.  Nothing  could  more  clearly  dem- 
onstrate this  conclusion  than  a  considera- 
tion of  the  result  to  be  brought  about  by 
taking  the  opposite  view;  since  if  that  is 
done,  the  situation  existing  at  the  time  of 
the  adjudication  would  be  seriously  changed, 
the  rights  of  the  general  creditors  would  be 
loat,  and  those  of  the  secured  creditors 
would  be  greatly  enlarged.  But  resort  to 
the  principle  of  legal  subrogation  is  not 
here  neceisBry,  as  the  subject  is  fully  cov- 
ered by  subdivisions  c  and  f  of  S  ST  of  the 
bankruptcy  act,  especially  as  elucidated  by 
First  Nat.  Bank  v.  Staake.  202  U.  S.  141, 
S  M  L.  ed.  967,  20  Sup.  Ct.  Bep.  680.  More- 
■  over,*even  though  it  be  admitted  that  there 
would  be  a  possibility,  if  the  text  were  nar- 
rowly considered,  to  take  this  ease  out  of 
the  operation  of  the  section,  its  obvious 
spirit  and  intent,  as  Illustrated  and  make 
c<^nt  by  the  entire  text  of  the  act,  I^  the 
purpose  which  It  was  intended  to  subserve, 
the   distinction   between    secnred   and    nn- 


seeUKd '  ereditors  wUoh  It  draws,  ^I  eon- 
elusively  demonstrate  the  oorreetness  of  the 
principle  which  the  court  below  applied, 
and  by  which  it  held  this  case  was  not  con- 
trolled by  the  doctrine  1^  it  announced  in 
ReUilne. 


(SO  u.  8.  m.) 
OEOHOE  T.  SIMPSON  «t  al.,  Apptfc, 

DAVID  C.  8HEPARD.     (291.) 

OEOROE  T.  SIMPSON  et  al,  Apptfc, 

EMMA  B.  KENNEDY  et  aL    (No.  298.) 

OEOROE  T,  SIMPSON  et  at,  Appts, 

WILLIAM  SRTLLABER.    (No.  203.) 

CoiofXBCB  (I  10*>— State  Bcaui-ATioit  or 
Local  Ratu  of  I)rrBB«TAra  Cabbixb— 
ConoBxsaioKAL  Iraotion. 
1.  Congressional  inaction  on  the  enbjeel 
leaves   each   state    tree   to   establish    maxi- 
mum   intrastate    rates    for    interHtate    car- 
riers which    are   reasonable   in   themselves, 
although  the  state's  requirements  may  neo- 
esaarily   disturb   the    existing   relation    be- 
tween intrastate  and  interstate  rates  as  to 
places  within  lones  of  competition  croesed 
by  the  state  iMundary  line. 


[Ed. 


—For 
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8.  The  question  whether  an  undue  or  un- 
reasonable preference  or  advartoge  to  any 
locality  foroidden  by  the  interstate  com- 
merce act  of  1S8T  (34  SUt  at  L.  37B,  chap. 
104,  n.  8.  Comp.  Stat  1901,  p.  8155), 
S  3,  arose  from  the  operation  of  an  intra- 
state rate  as  compared  with  an  interstate 
rate,  or  whether  any  locality  was  thereby 
subjected  to  an  undue  or  unreasonable 
prejudice  or  disadvanlaffe,  would  be  pri- 
marily for  the  investigation  and  determina- 
tion of  the  Interstate  Commerce  Commis- 
sion, and  not  for  the  courts, — assuming 
that  such  a  case  is  within  the  statute. 

[Rd.  Note.— for  otbar  cues,  see  Commerce, 
Doc.  Dlf ,  g  at.'i 

CouusRcK  (S  8*)— Co?iFucni*o  State  a5D 
Fedkbai,  BEauLATioH— IxtOAi.  Eateb  of 

INTEOSTATE    CABBUEB8. 

3.  The  states  continued  to  possess  the 
right  to  prescribe  reasonable  rates  for  the 
exclusively  internal  traffic  on  interstate  car- 
riers after  the  passage  of  the  interstate 
commerce  act  of  IBST,  and  the  amendment 
of  June  29,  1S06  (34  SUt.  at  L.  6B4,  chap. 
3591,  U,  B,  Camp.  Stat.  Supp.  1911,  p. 
I2SSI,  although  it  may  be  that  by  reason 
of  the  interhlending  of  tha  interstate  and 
intrastate  operations  of  such  carriers  ade- 
quate regulation  of  interstate  rates  cannot 
be   maintained   without    imposing    reqnire- 
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mnte  with  iwpMt  to  tbrir  IstrHUt*  mtw 
wkidi  MibBtaatikllj  Kflect  tho  fonner. 


Cant  Dl|.  I  i;    D*o.  Dla. 

Oabbidrs  (I  12»)  —  BTi-ni  RsooLATioit  of 
Bates  —  riaborablenesb  — Valuatior 
—  Stdceb  and  Bo;tDi  —  "Oi*EaAiiiio 
Pbopkbtt," 

4.  The  market  Tklut  of  the  stocks  and 
bonds  repreaenting  the  entire  property  ot 
a  rsitwav  company,  which  Include!  assets 
of  considerable  Talue  wbieh  do  not  form 
part  of  the  operating  property  of  the  car- 
rier, or  that  devoted  to  the  public  service, 
fnrnisbei  no  criterion  when  testing  the  res' 
sonablenesa  of  state  regulation  of  rates  bf 
which  to  determine  the  value  of  the  prop- 
erty on  wliich  the  fair  return  essential  to 
their   validity   is   to   be   computed. 

[BW.     Not&— Per    other    cam,    IM    Carrier*. 
Cent.  Dl|.  (I  1-11.  U-n:    Dw.  Dla-  1  u.*] 
Gakrikbb  (I  12*)  —  Statb  RBai;i.ATioiT  or 

Rates  ~~  Rkasoitablenbss  —  Valuation 

—Cost  or  Repboduction. 

5.  The  cost  to  a  railway  company  of 
Acquiring  tbe  land  necessary  for  its  ter- 
minals, yards,  and  right  of  way  if  tbe  rail- 
way were  not  there,  ud  the  company  should 
be  called  upon  to  reproduce  its  road,  in- 
cluding the  eatimated  excess  over  tbe  mar- 
ket value  ol  eontiruous  or  similarly  sit- 
aated  property  which  It  ia  conjectured  that 
the  railway  company  would  be  obliged  to 
pay,  and  an  allowance  for  consequential 
and  severance  damages,  and  for  poaeible  im- 
provements that  might  lie  found  on  the 
property  taken, — is  not  the  proper  basis  for 
valuing  such  property  for  the  purpose  of 
testing  the  resHonablenesa  of  state  regula- 
tion of  rates. 

[Bd.     Note For    oUer    csms,    sas    Oarrlcrm. 

Cent  Dl(.  II  1-U.  U-»  ;    IMc  DK.  1  U-*] 

Cabbibrs  (I  12*)  — State  Rkqdlatioic  or 

Rates  —  keaborabler  ess  —  Valuation 

FOB  Railway  Fubposks. 

0.  Estimates  of  tbe  value  ot  the  right  of 
way,  yards,  and  t«nninala  of  a  railway 
company  cannot  properly  be  baaed,  when 
testing  the  reasonableness  of  state  regula- 
tion of  Its  rates,  upon  their  supposed  value 
(or  railway  purposes  in  excess  of  the  fair 
market  value  of  eontiguoua  or  similarly 
situated  property. 

IBd.  Note.— For  otber  cues,  lee  Csrrlere. 
Cent  Dig.  II  T-11,  lE-»i    Doe.  DK.  |  1!.'] 

Cakbocbs  (I  12*)  —  State  Requlation  ot 
Rates  ~  Reabonableness  — Valuation 

— Eroireebiko,  etc. 

7.  The  fair  present  value  of  a  railway 
company's  right  of  way,  yards,  and  ter- 
minals cannot  be  increaaed  when  testing 
the  reaHonablenesB  of  state  regulation  ol 
its  ratpB,  by  adding  further  sums  calcu- 
lated on  that  value  for  engineering,  super- 
intendence, legal  expenses,  cantingcnciea, 
and  interest  during  construction. 

TBd.  Nole.— For  otbor  essos.  soa  Csrr^en. 
Cent  Dlf,  I)  1-U.  IS-M ;    Doc.  Dig.  |  U.'! 

Gabbiebb  H  12*)  —  State  Rboulatioii  or 
Rates  —  RKAsoitABLKREss  —  Valuation 
— Depbeciatior  ard  Appbeciatior. 

8.  The  physical  valuation  of  the  property 
of  a  rnilwBv  coirjiHny  on  the  basis  of  the 
(Alt  of  reproduction  new  for  tbe  purpose  ot 


tastlBg  tha  iwaoaableBeH  ol  Btftt«  regale 
tion  of  ita  rates  is  incomplete,  where  d*- 
preciation  is  found  In  general  terms  to  bs 
more  than  off-set  by  appreciation,  without 
showing  tbe  ipeciflo  items  of  such  appre> 
ciation  and  depreciation. 

tBd.  Note.— For  ottiar  cases,  sao  CarrMr*. 
Cent.  DIE-  11  7-11.  U-SO  ;    Dec  DIt-  1  U-*) 

Cabrieba  (I  12*)  — State  Reoulatioii  op 
Rates   —   Reasorablenesb   —   Appob- 

TIONUENT    OF    IRTEBOTATC    ARD    InTRA- 

btate  Valuation. 

t).  A  division  of  tlie  value  of  the  prop- 
erty of  an  interstate  carrier  within  a  stat* 
srcording  to  gross  earnings  derived  respect- 
ively from  fU  interstate  and  intrastate 
busineaa  in  such  state  docs  not  give  a  luffl- 
ciently  accurate  measure  ot  the  value  of 
tlie  use  of  its  property  in  intrastate  bnai- 
nPSB  to  serve  as  the  basis  of  a  judicial  hold- 
ing in  a  close  ease  that  the  intrastate  rate^ 


Carbiers  (I  12*)  —  State  Reoulatior  of 
Bates   —   BEASONABLiREsa    —    Afpok- 

TIORUGRT     or     IRTEBSTATB     ARD     IlTlKA- 

btate  Valuation. 

10.  Tbe  total  value  of  the  property  of  an 
interstate  carrier  within  a  state,  independ- 
ently of  revenue,  should  be  divided  as  be- 
tween its  interstate  and  intrastate  busi- 
ness in  such  state,  when  teating  the  reason- 
ableness of  state  regulation  of  its  intrastat* 
ratea,  according  to  the  uae  that  is  made  of 
the  property,  assigning  to  each  huetneta 
that  proportion  of  the  total  value  of  th* 
propertj[  which  will  correspond  to  the  ex- 
tent ot  ita  employment  in  that  business. 

[Bd.  Note.— For  otlior  cases,  aea  Carrlns. 
Cent.  Dig.  II  1-U,  U-20:    Dec  Dlf.  |  U.*] 

Gabbiebb  (|  12*) — Sufpicierot— Reabor- 
ABLE NESS— State  Requlatior  of  Rail- 
way Rates— Extra  Cost  or  iMTBASTAim 
Operations. 

11.  General  estimates  aa  to  the  extra  cost 
of  the  intrastate  business  of  a  carrier  over 
its  Interstate  business,  made  without  th« 
aid  of  accurate  data  for  at  least  teat  p*- 
riods.  which  however  diOlcult,  to  prepare, 
was  not  beyond  the  power  of  the  carrier 
to  furnish,  will  not  be  accepted  as  adequate 
proof  to  sustain  a  finding  that  the  carrier'a 
intrastate  rates,  as  Bxed  by  the  State,  are 
confiscatory. 

[Ed.  Note.^For  otbar  caaea,  see  Carriera. 
Cent.  Di(.  II  T-U.  IS-IO:    Dec.  Dig.  |  U.*l 

Gabbibbs   (I    12*)- ScFnciERCT- Reabor- 

ABLEKCGB    OF    RaILSOAD     BATBS  —  STAIV 

Requlation. 

12.  The  evidence  ia  inaufllcient  to  sup- 
yiDrt  a  findtTig  that  the  intrastate  rates  of 
an  interstate  carrier,  as  fixed  by  the  state, 
are  confiscatory,  where  neither  the  ihara 
of  the  expenses  properly  attribulable  to  the 
intrastate  buaincas,  nor  the  value  of  the 
property  employed  In  such  business,  is  sat> 
islactorily  shown. 

[Ed.  Nolo.— For  other  caaes,  sea  Oerrlers, 
Cent  Dig.  fl  T-11.  IS-B):    Deo.  Dig.  I  U.'J 

Carbtebs  f|  12*)  —  State  Beouutior  of 

R  ATE9— OO  RFl  9CA  n  OR  . 

13.  A  state  may  not  fi*  the  intrastate 
rates  of  an  interstate  carrier  so  low  tha» 
tbe    carrier's   entire   revenue    from    all   tta 
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InuinMS  In  the  itite,  both  tntentaU  and 
Intraitntc,  nfter  paying  only  opcratirg  ei- 
penwB  and  taxes,  amount*  to  only  about  4 
per  ccDt  on  the  value  of  ita  property  in  tlie 


[Noa.  20:,  292,  203.] 

Aigoed  April  0,  10,  11,  and  n,  1S12.     De- 
cided Jnne  0,  1013.  ~ 

THREE  APPEALS  from  the  Circuit 
Court  of  the  United  Statea  for  the  Dia- 
irict  of  Minneaota  to  review  decrees  enjoin- 
tog  the  enforcrrment  of  Intrastate  rates  of 
interstate  cnnriers  as  ilaed  by  the  state,  and 
-their  adoption  or  maintenance  by  the  car- 
riers. Decrees  in  Noa.  291  and  292  re- 
vereed,  and  caspe  remanded  with  directions 
io  dUmIss   the   bilta  respectively   without 

Decr«e  in  No.  S93  modiHed  t«  permit  a 
further  order  or  decree  if  required  by  any 
«hange  in  circum stances,  and  as  modifled 
•ffirmed. 

See  same  case  below,  IB4  Fed.  TSB. 

The  tacts  are  stated  in  the  opinion. 

MeasTB.  Thomas  D.  0*8rlen,  EdwKril 
V.  Tonne,  Lyndon  A.  Smith,  and  Mr. 
^Qeorge  T.  Simpson,  Attorney  Oeneral  of 
Minnesota,  for  appellants. 

MesBTB.  Charles  W.  Bnnn,  Pt«rce  But- 
ler, Jared  How,  Hale  Holden,  and  William 
D.  Mitchell  for  appsllees. 

Heasra.  Edmund  S.  Durment,  Clifford 
Thome,  H.  T.  Clarke,  Jr.,  George  A,  Hen- 
«baw,  John  Marshall,  Royal  C.  Johnson, 
P.  W.  Dongherty.  Grant  G.  Martin,  U.  O. 
Powell,  J.  H.  Henderson,  Dwight  N.  Lewis, 
William  D.  Williams,  W.  H.  Stutsman,  and 
^  H.  H.  Oglesby  as  amioi  curia. 

•    *  Mr.  Justice  Hnghea  delivered  the  opinion 
of  the  oourt : 

These  suits  were  brought  by  stoelcholders 
of  the  Northern  Psciflo  Railway  Company, 
the  Great  Northern  Railway  Company,  and 
th*  Minneapolis  A  St.  Louia  Railroad  Com- 
pany, respectively,  to  restrain  the  enforce- 
ment of  two  orders  of  the  Railroad  k  Ware- 
house Commission  of  the  state  of  Minnesota, 
ftnd  two  acta  of  ths  legislature  of  that  state, 
prescribing  maximum  ehargaa  for  trans- 
portation of  freight  end  passengers,  and  to 
prevent  the  a iJ option  or  maintensnce  of 
these  rates  by  the  railroad  companies.  In 
addition  to  the  companies,  the  attorney 
general  of  ths  state,  the  members  of  the 
Railroad  &  Warehouse  Commission,  and  al- 
so, in  the  cases  of  the  Northern  Psciflc  and 
f.  Great  Northern  Companies,  certain  repre- 
g  Mutative  shippers,  were  made  defendants. 
*    *Th«   orders   tad  acta)   wkMi,   by   tUdr 


terms    related    solely    to    chaises    for    In- 
trastate transportation,  were  ss  follows: 

(1)  The  commission's  order  of  September 
0,  1906,  effective  November  15,  1906,  filing 
the  muimum  class  rates  for  general  mei^ 
chandise. 

{i)  The  act  approved  April  4,  1907,  to 
take  effect  May  1,  1907,  prescribing  2  cents 
L  mile  as  the  maximum  fare  for  passengers, 
xcept  for  those  under  twelve  years  of  age, 
or  whom  the  maximum  rate  was  to  be  1 
cent  a  mile.     Laws  of  1907,  chap.  176. 

(3)  The  act  approved  April  18,  1B07,  to 
take  effect  June  1,  1907,  fixing  maximum 
commodity  rates  for  carload  lots  of  speci- 
fied weights.     Laws  of  1907,  chap.  232. 

(4)  The  commission's  order  of  May  S, 
1007.    effective   June    3,    1907,   establishing 

mum  "In-ratcs"  for  designated  com- 
modities In  carload  lots  from  Bt.  Paul, 
Minneapolis,  Minnesota  Transfer,  and  Du- 
luth  to  certain  distributing  centers.  No 
>mplaint  is  made  of  this  order  in  the  case 
of  the  Minneapolis  A  St  Louis  Railroad 
Company. 

In  1906,  the  legislature  of  Minnesota  bad 
adopted  a  joint  resolution  directing  the 
commission  "to  undertake  the  work  of  se- 
curing a  readjustment  of  ths  existing 
freight  rates  in  thla  state,  which  will  give  a 
more  uniform  system  of  rates  throughout 
the  state,  and  a  uniform  scale  of  percentages 
which  each  class  rate  shall  bear  to  the  first 
class,  the  readjustment  to  secure  a  substan- 
tial reduction  in  the  existing  merchandise 
rates."  Laws  of  190S,  chap.  350.  Pursuant 
to  thia  direction,  the  commission  conducted 
prolonged  investigation.  Public  hearings 
ere  held  extending  over  several  months.  In 
which  the  railroad  companies  took  an  active 
part,  submitting  a  large  arooaut  of  testi- 
mony with  respect  to  the  matters  Involved. 
The  commission  foiind  the  existing  claM 
rates  for  general  merchandise  to  t>e  nn-  ^ 
reasonable,  and  by  the  order  of  September  ^ 
6,  1908,  above-mentioned,  cstablished'a  new  • 
schedule  of  tower  maximum  rates.  These 
ra.tes  were  applied  to  the  classes  shown  by 
the  so-called  "Western  Classification"  be- 
n  stations  in  the  state.  This  waa  a 
classification,  I7  which  articles  were  ar- 
ranged In  groups  with  reference  to  their 
general  character,  value,  and  the  cost  of 
transportation,  and  with  modifications  made 
from  time  to  time,  it  had  long  been  used  by 
common  carriers  in  the  West  and  North- 
nest  as  a  basis  for  rates,  the  commodities 
of  each  class  taking  the  same  rate  under 
like  conditions.  In  Minnesota,  however,  'a 
large  number  of  commodities,  amounting  to 
several  hundred,  had,  by  the  intervention  of 
the  eonuniasion,  been  removed  from  this 
classification  by  the  application  of  special 
rates,  known  as  "commodity  ratea,"  or  rs- 


•Fer  other  eases  see  same  tcplc  *  I  huubbb  in  Dm.  ft  Am.  Dies,  1M7  tc  date,  A  Rap'r  Induss 
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dnced  in  cUh  so  that  the  Western  Claasi- 
floation  in  operation  in  that  atata  wa«  very 
materially  different  from  that  in  general 
nw  as  a  ba^  of  rates  in  other  itatet. 

The  Bcbedule  of  rates  set  forth  in  the 
order  of  September  0  was  such  that  each 
rate  for  each  claaa  bore  an  exact  relation 
to  each  other  rate.  The  plan  of  the  tched- 
nle  wae  thia:  For  llrst-claaa  merchandiEe 
an  allowance  of  11.02  cents  per  cwt.  was 
made  for  terminal  charges,  and  in  addition, 
there  was  permitted  a  hauling  charge  of  .99 
of  a  cent  for  each  G  miles  up  to  ZOO  miles, 
for  Cftch  10  miles  over  200  miles  up  to  400 
milea,  and  for  each  20  miles  over  400  mites 
up  to  600  milea.  For  other  classes,  the 
rates  were  a  fixed  per  centum  of  the  cor- 
responding rates  for  the  first  class.  These 
rates  were  maximum  terminal  rates;  that 
is,  they  related  to  transportation  to  or  from 
certain  important  stations  calUd  terminal 
or  distributing  stations.  Between  stations 
neither  of  which  la  ao  designated,  the  rates 
of  the  schedule  might  be  incresBsd  by  S 
per  centum. 

The  railway  companlea  complied  with 
thia  order  and  the  class  rates  were  put  into 
effect  on  November  15,  1900. 
«  The  commiasion  also  had  under  coniidera- 
^tion  a  reduction  la  the  commodity  rates, 
■  at  which  certain  commodities* such  as  grain, 
coal,  lumlier,  and  live  stock  were  moved  in 
carload  lots.  Beecause  of  the  agitation  with 
respect  to  these  charges,  the  railroad  com- 
panies voluntarily  reduced  their  rates  about 
10  per  cent  on  grain  (September  1,  1906] 
and  coal  (October  22,  1900).  The  commLS- 
Bion,  however,  on  December  14,  1906,  or- 
dered a  further  reduction  in  the  commodity 
rates.  The  railroad  companies  brought  suit 
in  the  circuit  court  of  the  United  States, 
and  obtained  a  temporary  injunction  re- 
straining the  enforcement  of  this  order. 
Thereupon  the  legislature  passed  the  act 
above  mentioned,  approved  April  18,  1907, 
which  established  a  new  schedule  of  maxi- 
mum commodi^  rates  in  all  respects  lilie 
that  fixed  by  the  commission,  save  that  the 
redaction  was  not  so  great.  The  act 
grouped  the  various  commodities  which  it 
embraced  in  several  cissaes,  for  which  dif- 
ferent rates  were  prescribed.  There  was  no 
fixed  percentage  relation  between  the  clasaa, 
and  no  regular  rate  of  pn^ression  ot  the 
various  chaises  with  increasing  distance. 
In  other  reapecta  the  method  of  making 
the  schedules  was  similar  to  that  adopted 
in  the  order  of  September  8,  1906,  the  haul- 
ing charge  decreasing  as  the  mileage  in- 

The  remaining  action  with  respect  to 
freight  rates  was  taken  by  the  commission 
in  the  order  erf  May  3,  1907,  for  the  par- 
pose  ot  securing  more  favoraUa  in-rates  to 


a  number  of  minor  jobbing  centers.  It  a^ 
plied  to  certain  commoditiess,  such  as  gro- 
ceries in  carload  lota,  and  was  supplemental 
to  the  order  of  September  0,  11)06,  Ijeing 
intended  to  re-eatabliah  the  relation  which 
lisd  previously  existed  between  the  in-rates 
to  these  distributing  points  and  the  general 
acliedule  of  class  rates. 

The  railroad  companies  obeyed  this  or> 
der  of  May  3,  IBOT,  as  they  had  that  of 
September  6,  1906,  and  they  also  put  into 
effect  the  passenger  rate  of  2  cents  a  mile. 
They  were  about  to  adopt  the  comraoditye 
rates  fixed  by  the  act  of  April  18,  ]007,n 
when  theae  suits  were  brought  and  a*tem-* 
porary  injunction  restrained  them  from 
taking  that  course.  The  other  rates,  that 
is,  the  class  rates,  special  in-rates,  and  the 
passenger  rates  were  permitted  to  remain 
in  force  pending  the  suits. 

The  complainants  assailed  the  acts  and 
orders  upon  the  grounds  (1)  that  they 
amounted  to  an  unconstitutional  interfer- 
ence with  interstate  commerce  (2)  that 
they  were  confiscatory,  and  (3)  that  th* 
penalties  imposed  for  their  violation  wsm 
BO  severe  as  to  result  in  a  denial  of  the 
equal  protection  of  the  laws  and  a  depriva- 
tion of  property  without  due  process  of 
law.  The  jurisdiction  of  the  circuit  court 
was  sustained  in  Ei  parts  Young,  208  U. 
S.  123,  62  L.  ed.  714,  13  LJLA.(N.S.)  B38, 
28  Sup.  Ct  Hep.  441,  14  Ann.  Cas.  784, 
where  it  was  also  held  that  the  penal  pro- 
visions of  the  acts,  operating  to  predud* 
a  fair  opportunity  to  test  their  validity, 
were  unconstitutional  on  their  face.  Ths 
circuit  court  then  referred  the  suits  to  a 
special  master,  who  took  the  evidence  and 
made  an  elaborate  report  sustaining  the 
complainants'  contentions.  His  findings 
were  confirmed  by  the  court,  and  decroM 
were  entered  accordingly,  adjudging  the 
acts  and  orders  (with  the  exception,  in  ths 
case  of  the  Sfinneapolis  &  St.  Louis  Rail- 
road Company,  of  the  order  of  May  8, 
1907)  to  be  void,  and  permanently  enjoin- 
ing the  enforcement  of  the  prescribed  rates, 
freight  and  passenger,  and  their  adoption 
or  maintenanos  by  the  nUlroad  companies. 
J84  Fed.  765. 

From  thess  decrees,  the  attorney  general 
of  the  state  and  the  members  of  the  Rail- 
road ft  Warehouse  Commission  prosecute 
these  appeals. 

The  penal  provisions  being  separable 
(Reagan  v.  Farmers'  Loan  &  T.  Co.  154  U. 
S.  362,  3B5,  38  L.  ed.  1014,  1022,  4  Inters. 
Com.  Rep.  E60,  14  Sup.  Ct-  Rep.  ]047[ 
Willcor  V.  Consolidated  Gaa  Co.  212  U.  8. 
IB,  63,  54,  OS  L.  ed.  382,  400,  29  Sup.  Ct, 
Rep.  192,  IB  Ann.  Cas.  1034;  Grenada  Lom- 
ber  Co.  t.  Uisaissippi,  S17  U.  S.  433,  441, 
ML.sd.t80,  831,  U  Sap.  CL  Bep.  ft»i 
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C.  S.  leO,  ITZ,  G6  L.  ed.  710,  TIT,  32  Sup. 

Ct  Rep.  44&),  tlie  question  of  the  validity 
^  «t  the  acta  and  oiden  fixing  maximum  ratei 
vis  preoeDted  in  two  distinct  aapecU:  <1) 
■  with  reapeet  to  tb«ir*effect  on  interatSitc 

aommerce,  and  (2)  aa  to  their  alleged 

fiicatory  character. 
Fint.  At  to  inttrf^anee  with  interttaU 


None  of  the  seta  and  ordera  preacribea 
ratei  for  goods  or  persona  moving  in 
terstate  commerce.  B;  their  terms,  thej 
apply  solely  to  commerce  that  is  iDterual. 
Despite  this  obvious  purport,  it  has  heen 
found  below  that  the  inevitable  effect  of  the 
state's  requirements  for  intraEtata  tranS' 
portation  was  to  impose  a  direct  burden 
upon  ioterstate  aommerce,  and  to  create 
unjust  discriminations  between  localities  in 
Hinnesota  and  those  in  adjoining  states; 
and  hence,  that  they  must  fall,  aa  repug- 
nant to  the  commeroe  clause  and  to  the  ac- 
tion of  Congreaa  under  it.  To  support  its 
conclusion,  tha  cireuit  court  presents  an 
impresaive  array  of  facts  drawn  from  the 
approved  findings  of  the  master.  1S4  Fed. 
TT&-TS2.  Without  giving  all  the  details 
they  embrace,  these  findings  may  bs  sum' 
marii^d  as  follows; 

I,  The  railroad  property  of  each  of  the 
thrM  companies  constitutes  a  single  sys- 
tem. On  June  30,  190tl,  the  Northern  Pa- 
«iflo  Railway  company  {a  Wisconsin  cor 
poration)  operated  T,B9S  miles  of  track,  of 
which  1,626  miles  were  in  Minnesota.  The 
Oreat  Northern  Railway  Company  (a  Min- 
nesota corporation)  at  the  same  time 
operated  S,G28  miles  of  track,  of  wbieli 
E,TT&  miles  were  in  Minnesota.  Their  lines 
extend  westerly  from  Superior,  Wisconsin, 
and  Dututh,  Minnesota,  and  from  St.  Paul 
and  Minneapolis,  through  the  states  of 
Minnesota,  North  Dakota,  Montana,  Idaho, 
Washington,  and  Oregon,  to  tbe  Pacifle 
«oast.  The  Minneapolis  &  St  Louis  Bail- 
road  Company  (also  a  Minnesota  corpora- 
tion) operated  1,028  miles  of  track  running 
from  St.  Paul  and  Minneapolis  westerly  apd 
southerly  to  points  in  South  Dakota  and 
Iowa.  In  the  ease  of  each  company,  the 
movement  of  interstate  and  local  trafllc 
P  takes  place  at  the  same  time,  en  the  same 
g  rails,  with  the  same  employees,  and  largely 
*  by  means  of  tbe  same  trains  and  cars. 
Tiicre  has  never  been  a  separation,  and  it 
la  impracticable,  in  tbe  exercise  of  fair 
economy,  to  make  a  aeparBtion,  between  the 
interstate  and  intrastate  business  in  the 
ease  either  of  freight  or  of  paasengera.  By 
far  tbe  larger  part  of  the  traffic  is  inter- 
•tate.  In  tbe  year  lOOfi  the  freight  business 
of  the  Northern  Pacific  Company,  local  to 
Mianeaota,  waa  2.6T  per  c«nt  of  ita  entire 


freight  business,  rai  12.33  per  cent  of  its 
freight  business  touching  the  state,  and  ita 
passenger  business  local  to  the  state  was 
S.7S  per  cent  of  its  entire  paasenger  busi- 
ness, and  67.21  per  cent  of  ita  passenger 
busiaesB  touching  the  state. 

The  conditions  attending  the  transporta- 
tion of  passengers  and  freight  are  subatOD- 
tially  tlie  same  for  like  distances  within 
those  portions  of  tbe  states  of  Wisconsin, 
Minnesota,  North  Dakota,  and  South  Da- 
kota reached  by  the  lines  of  these  com- 
panies, whether  the  transportation  is  in- 
terstate or  wholly  intrastats.  Prior  to  the 
acta  and  orders  in  question,  the  companies 
had  maintained  rates  which  were  relatively 
fair,  and  not  discriminatory  as  tietween 
interstate  and  intrastate  busincBs;  and  it 
is  concluded  that  any  substantial  change 
in  the  basis  of  rates  thus  established,  due 
only  to  tbe  foot  that  the  transportation  waa 
intersate  or  was  local  to  a  state,  and  any 
substantial  difference  in  rates  as  between 
the  two  sorts  of  traffic,  would  constitute 
unjust  discrimination  in  fact. 

II.  The  state  line  of  Minnesota  on  the 
east  aud  west  runs  between  cities  which  are 
in  close  proximity.  Superior,  Wisconsin, 
and  Duluth,  Minnesota,  are  side  by  side  at 
the  extremity  of  Lake  Superior.  Opposite 
one  another,  on  the  western  boundary  of  tha 
state,  lie  Orand  Forks,  North  Dakota,  and 
East  Grand  Forks,  Minnesota ;  Fargo, 
North  Dakota,  and  Moorhead,  Minnesota; 
and  Wahpeton,  North  Dakota,  and  Brecken- 
ridge,  Minnesota.  Tbe  cities  in  each  pair 
ship  and  receive,  to  and  from  the  same 
localitea,  tbe  same  kinds  of  freight.  TheS 
railroad 'companies  have  always  put  each? 
on  a  parity  with  the  other  in  the  matter 
of  rates,  and  if  there  were  a  substantial 
difference  it  would  cause  serious  injury  Ut 
the  commerce  of  the  city  having  the  higher 
rate.  If  the  Northern  PaciQo  Company 
failed  to  maintain  as  low  rates  on  traffic  i» 
and  out  of  Superior  aa  on  that  to  and 
from  Duluth,  iU  power  to  transact  inter- 
state business  between  Superior  and  points 
in  MLnnesota  would  be  seriously  impaired 
and  the  value  of  its  property  in  Superior 
would  be  depreciated. 

The  maximum  class  rates  fixed  by  the 
order  of  September  6,  1906,  were  from  20 
per  cent  to  25  per  cent  lower  than  those 
theretofore  maintained  by  the  Northern 
Pacific  and  Great  Northern  Companies  for 
transportation  In  Wisconsin,  Minnesota, 
and  North  Dakota,  whether  such  transpor- 
tation was  local  to  one  of  these  states  or 
was  interstate  between  any  two  of  them. 
When  tbe  Northern  Pacific  Company,  pur- 
suant to  this  order,  installed  the  new  intra- 
state rates,  it  reduced  its  interstate  rates 
between  Superior  and  points  in  Minnesota 


,dn,GOOglC 


m 


Sa  SUPREME  OOUBT  BEPOBTEB. 


Oot.  Ttaat, 


to  an  exact  parity  with  it*  rates  from  Du- 
luth.  Reduction  wu  abo  made  In  tbe 
ratee  between  both  Duluth  and  Snperior 
and  the  abore-mentioned  points  on  the  west- 
era  boundary,  lo  aa  to  put  the  border  cities 
In  North  Dakota  on  an  equal  baaii  with 
the  neighboring  citice  in  Minneeota.  This 
reduction  was  substantial;  and,  had  it  not 
been  made,  the  places  adjoining  the  bonnd- 
arj,  hut  outside  the  state,  could  not  have 
competed  with  those  within.  Although  the 
Northern  Pacific  Company  thereby  suffered 
a  substantial  loss  In  revenue  from  its  Inter- 
state business,  it  had  the  choice  of  sutanit- 
ting  to  that  loss  or  suSering  substantial 
destruction  of  its  Interstate  comnteros  to 
these  border  localities  in  articles  ooveied 
by  the  orders.  At  the  same  time,  the  Oreat 
Northern  Company  made  similar  reduc- 
tions, although,  in  its  case,  the  transporta- 
tion between  Duluth  and  points  in  Uln- 
^  nesota  wsA  Interstate,'~itB  line  passing 
« through  Wisconisn.  The  reason  for  these 
•  reductions  was'to  preserve  the  relation  in 
rates  from  Duluth  which  had  always  existed 
between  localities  on  the  Qrest  Korthem 
line  and  those  similarly  situated  on  the 
line  of  the  Northern  Pacifie,  and  to  meet 
the  reduced  rates  on  the  latter. 

III,  Moorhead,  hHuneaota,  Pai^  and 
Bismarck,  North  Dakota,  Billings  and 
Butte,  Montana,  ore  so-ealled  jobbing  cen- 
ters. Rates  had  always  been  accorded  to 
them  by  tbe  Northern  Pacific  Company 
which  would  allow  them  to  compete  with 
their  nearest  neighbors  and  with  St.  Paul, 
Minneapolis,  and  Duluth.  The  order  of 
September  B,  1906,  as  supplemented  by  that 
of  May  3,  1907,  substantially  reduced  c 
load  rates  from  the  eastern  terminals 
Moorhead.  This  reduction  would  have  given 
Moorhead  an  advantage  in  territory  ac- 
cessible to  its  jobbing  industry  not  only  as 
against  Fargo,  unless  carload  rates  to 
Fargo  were  similarly  reduced,  but  also  as 
against  Duluth,  St.  Paul,  and  Minneapolis 
unless  less -thsn -carlo ad  rates  from  these 
places  to  points  accessible  to  Moorhead, 
which  included  a  considerable  territory  in 
North  Dakota,  were  proportionately  re- 
dnoed.  If  Fargo  were  protected  ss  against 
Uoorhead,  It  would  have  an  advantage  over 
Bismarck  in  territory  common  to  them 
both,  and  an  advantage  over  the  eastern 
terminals  in  territory  common  to  them  and 
te  Fargo,  unless  carload  rates  from  the 
eastern  terminals  te  Bismarck  and  less- 
than-carload  rates  from  those  terminals  to 
the  territory  accessible  to  Fargo  were  cor- 
respondingly reduced;  and  so  on  from  dis- 
tributing point  to  distributing  point. 

IV.  Every  rate  comprehends  two  terminal 
charges,  the  initial  and  tiie  final,  and  a 
haulage  ebarga.     It  ta  declared   to  be  a 


cardinal  principle  of  rata-m«klng  that  » 
rate  for  a  longer  distance  sboold  be  pro- 
portinately  smaller  than  one  for  a  shorter 
dijtence;  for  even  if  the  haulage  charge  in 
the  former  case  were  the  same  per  mile, 
tbe  rate  per  ton  per  mile  should  be  leas  for 
the  longer  haul,  as  the  terminal  charges  S 
would  be  spread  over  a  greater  diatence.*  A* 
comparison  disclosed  that  the  rates  estab- 
lished by  the  order  of  September  8,  1908, 
and  mainteined  by  the  Northern  Psciflo 
Company  between  St,  Paul  and  Moorhead, 
were  in  general  substantially  less  than  the 
proportion  of  the  Interstete  rates  main- 
tained by  the  company  te  various  pointe  In 
North  Dakota  and  Montana,  based  on  tha 
mileage  in  Minnesote  as  compared  to  that 
of  the  entire  haul.  Malnteining  such  a  re> 
lation  of  rates  involves,  it  la  found,  sub- 
stantial and  unjust  discrimination  in  fact 
against  the  interstate  localities. 

V.  After  the  Installation  by  the  Great 
Northern  and  Northern  Pacific  Companies 
of  the  rates  prescribed  by  the  order  of  Sep- 
tember fl,  1906,  it  appeared  that  the  sum 
of  the  local  rates  from  St.  Paul  to  Moor- 
head and  from  Moorhead  to  many  pointe  in 
North  Dakota  was  less  than  the  interstete 
rates  theretefore  mainteined  from  St.  Paul 
to  these  pointe.  Both  companies  thereupon 
established  rates  from  St  Paul  to  the  North 
Dakota  pointe  as  a  rule  no  greater  than 
the  sum  of  the  locals  on  Moorhead,  but 
substentially  lower  in  .general  than  the  in- 
terstete rates  in  force  when  the  order  took 
effect.  Mainteiuing  interstete  rates  from 
St.  Paul  to  Noi^h  Dakota  localities  sub- 
stentially greater  than  the  sum  of  the 
locals  based  on  the  stete  line  would  have 
caused  unjust  discrimination  in  fact.  The 
actual  reason  for  the  reduction  In  the  in- 
terstate rates  was  to  prevent  transhipment 
at  Moorhead  in  order  to  take  advantage  of 
tfas  lower  sum  of  the  locals,  and  to  retain 
on  Ite  line  trafiic  which  might  reach  Moot- 
head  over  otiier  tines  by  reason  of  competi- 
tion, and,  as  to  less-than -carload  lots,  to 
enable  jobbers  in  the  Twin  Cities  and  Du- 
luth to  compete  with  those  in  Moorhead 
and  Fargo  in  territory  which  otherwise  the 
latter  would  have  exclusively  occupied  by 
reason  of  their  closer  proximity. 

VI.  It  It  further  held  to  be  one  of  tbe  ' 
fundamental    dogmas    of   rate-making   that 
the  haulage  charge  per  mile  should  not  in-S 
crease  with  increasing  distence  if  the'con-7 
ditions  be  the  same.    Under  the  progressive 
decrease  in  the   haulage  charge  within  the 
state,  provided  by   the  order  of  September 
0,  lOOS,  100   pounds  of  merchandise  trans- 
ported  by   the   Korthem   Pacific   from    Bt 
Paul  to  Moorhead,  24B  miles,  would   have 
been  hauled  for  48  miles,  at  the  rate  of  .98 
eente    per    10    miles,    when    Uoorhead    b 
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ranched.  If  the  mois  hAoUg*  ehtirgs  of 
M  eanU  p«r  10  mile*  w«re  spplied  for  the 
renuuniDg  dift«nee  to  Spolcane,  1510  milei 
from  St.  Paul  (whioh  U  uid  to  be  taken 
M  S  fair  example  merely  to  illustrate  the 
priociple),  it  would  produce  a  rate  from 
St.  Paul  to  Spokane  on  flnt-olui  merchan- 
diM  of  CI.T9  per  cwt.  The  Intentate  Com- 
merce Commiuion  in  the  Spokane  rate  caw 
ftzed  the  reasonable  rats'  on  Qret-claaa  mer- 
ehandiee  from  St.  Paul  to  Spokane  ot 
$2J>0  per  cwt.  Maintaining  this  rate  and 
the  state  ichedule  in  Uinneeot*  at  the  eune 
time  neceeaarilr  involves  the  raising  of  the 
per  mile  haulage  charge  after  the  Min- 
neaota  state  line  has  been  crossed,  or  the 
charge  of  a  higher  rat«  within  Minnesota 
for  its  mileage  proportion  of  long-haul  iu- 
teratate  bueinns  than  for  business  local  to 
the  state  which  ia  carried  under  the  same 
eonditionB,  and  henoe  is  found  to  reanit  in 
unjust  discrimination  in  fact  against  locali- 
tiea  west  of  the  Hinnesata  line. 

VJL  For  more  than  twaty-fiTe  yean 
the  Northern  Pacific  Compaoj  haa  main- 
tained an  equal  basis  of  rates  on  merchan- 
diae  between  its  eastern  ajid  western  ter- 
minals, respectivelj,  and  Butte,  Montana, 
smd  between  its  eastern  and  western  ter- 
minals, respectively,  and  localitiea  inter- 
mediate between  Uiem  and  Butte.  Other 
railroads  reaching  Butte  have,  during  the 
same  time,  maintained  like  rates  to  Butte 
from  Sioux  City,  Omaha,  St.  Joseph  and 
Kansas  City  on  the  east,  and  from  San 
Francisco,  Sacramento,  and  Los  Angeles  on 
the  west.  Butle  hai  been  as  the  hub  of  a 
wheel  with  spokes  re  present  i  eg  equal  rates 
^  to  these  various  cities.  Industries,  it  is 
jjsaid,  have  been  born  and  have  grown  in  re- 
■  liance  upon  this  parity  of  rates.  *  Inter- 
mediate points  have  had  rates  flxed  in  pro- 
portion to  the  Butte  rates.  Competition  of 
markets  and  of  carriers  has  brought  this 
about.  The  Northern  PaoiSc  Company  can- 
not maintain  the  state  rotes  between  its 
eaatern  terminals  and  Uoorhead,  and  at  the 
same  time  its  interstate  rates  from  its 
eastern  terminals  to  Butte,  without  sub- 
stantial discrimination  in  fact  against 
Butte  or  localities  intermediate  between  its 
eastern  terminals  and  Bntle.  If  it  lowers 
its  rates  from  its  eastern  terminals  to 
Butte  and  intermediate  stations  to  such  an 
extent  as  to  obviate  this  discrimination,  it 
most,  to  preserve  the  relation  whieb  has 
always  existed,  lower  to  a  like  extent  its 
rates  from  its  western  terminals  to  Butte 
and  intermediate  statioos.  Consequently, 
It  is  found  that  if  the  Northern  Pacific 
Cmnpany  maintains  the  commission-made 
rfttea  between  Its  eastern  terminals  and 
Uoorhead,  It  mnat  either  substantially  dia- 
criwiaate  in  faet,  or  destroy  the  general 


7» 

relation  of .  rate*  which  has  existed  for 
many  years  In  the  territory  between  the 
Missouri  river  and  the  Pacific  coast. 

VUI.  Prior  to  the  taking  effect  of  Uu 
order  of  September  S,  1906,  tbe  Qreai 
Northern  and  Northern  Pacific  Companies 
had  established  joint  through  rates  in  con- 
nection with  other  carriers  from  all  locali- 
ties east  or  south  of  Minnesota  to  all  pointa 
in  Minneaota  west  of  St.  Paul  and  Min- 
ueapolia.  After  the  rates  prescribed  by  this 
order  were  installed,  the  sum  of  the  locals 
on  St.  Paul  from  sJl  localities  south  and 
east  of  Minnesota  to  points  in  Minnesota 
west  of  St.  Paul  and  Minneapolis  was  sub- 
stantially less  than  the  then-eiisting  inter- 
state rates  for  the  through  haul  to  such 
western  points.  To  avoid  the  resulting  dis- 
crimination in  favor  of  Bt.  Paul,  the  com< 
panics  withdrew  the  existing  interstatt 
rates,  and  established  a  new  tariCT  no  high- 
er than  the  sum  of  the  locals  on  St.  Paul. 

IX.  Further  illustrations  are  given  of^ 
inequalities  reinltiug  from  the  reduced* 
Minnesota  rates  as  compared* with  rates* 
for  like  transportation  under  similar  con- 
ditions into  adjoining  states;  aa,  for  ex- 
ample, from  Moor  head  easterly  to  Min- 
neaota points  and  westerly  into  North  Da- 
kota, and  also  of  the  elTects  produced  in  the 
application  of  the  sUte  rates  by  reason  of 
the  difference  in  the  distances  from  St. 
Paul  at  which  the  state  line  is  reached  on 
similar  hauls  over  different  lines.  As  the 
schedule  of  September  0,  1906,  preacribea 

a  fixed  relation  between  rates  for  different 
diatances  and  different  classes,  the  conclu- 
sion is  that  if  the  rule  must  be  adhered  to 
in  Minnesota,  it  cannot  be  departed  from 
substantially  because  of  the  intervention  of 
a  state  line  at  one  distance  or  another  with- 
out involving  unjust  discrimination  in  fact. 
It  is  found  further  that  while,  after  tha 
order  of  September  6,  1900,  became  effective, 
both  the  Great  Northern  and  the  Northern 
Facifto  Companies  reduced  certain  inter- 
state rat«s,  as  already  mentioned,  tbe  re- 
duction was  not  to  such  extent  as  to  remedy 
the  discrimination  resulting  from  the  fact 
that  in  most  cases  the  general  basis  of  rates 
within  Minnesota  was  substantially  lower 
than  that  maintained  in  North  Dakota  or 
upon  traffic  crossing  the  state  line. 

X.  The  similarity  in  the  conditions  of  in- 
terstate and  intrastate  transportation  Is 
found  also  with  respect  to  the  commodities 
for  which  rates  were  prescribed  by  the  act 
of  April  IB,  1907  (chap.  232).  The  main 
lines  and  brnncfaes  of  the  Northern  Pacifio 
and  Great  Northern  Companies  within  Min- 
nesota and  North  Dakota,  with  the  excep- 
tion of  certain  limited  tracts,  lie  within 
grain  flelda,  and  grain  is  shipped  in  sub- 
stantial quantities  from  nearly  all  stations 
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In  tb«ie  fialda  to  Dulntb,  Mlnneapolla,  and 
Superior.  Shipment*  of  coal  originate  At 
the  head  of  the  Lakes,— tbat  is,  at  Duluth 
«T  Superior, — and  find  their  destination  at 
all  localitie*  terred  by  the  eompanies  ii 
^  MinneBota  and  eaatem  North  Dakota.  Ship- 
jg  meets  of  lumber  originate  at  Duluth,  Clo- 

•  quet,  Little  Falli,  and  other*placei  in  Min- 
nsaota,  and  are  destined  to  pointt  through- 
out Minnesota  and  North  Dakota.  Ghip- 
menta  of  live  stock  are  made  in  Minnesottt, 
South  Dakota,  and  eastern  Montana  and 
go  to  South  St.  Paul  or  Chicago.  So  far 
as  the  conditions  of  transportation  are  con- 
cerned, it  matters  not,  aa  to  commodities 
moving  eastwardty,  whether  tba  shipment 
is  made  in  Montana,  North  Dakota,  or  Min- 
nesota, or  the  transportation  ends  in  Min- 
nesota or  in  Wisconsin;  and,  as  to  com- 
modities moving  neatwardlj,  whether  the 
■hipments  are  from  Minnesota  points  or 
from  Superior,  or  whether  they  And  their 
destination  in  Minnesota  or  In  North  Da- 
kota. The  conclusion  is  that  to  maintain 
the  contra odity  rates  for  transportation 
wholly  within  Minnesota  simultaneously 
with  the  interstate  rates  now  in  force  would 
involve  unjust  discrimination  and  would 
Berioualy  impair  the  interstate  business  of 
the  companies,  to  avoid  which  It  would  be 
necessary  to  reduce  the  basis  of  the  inter- 
state rates  to  a  substantial  parity  with 
that  prescribed  by  the  state  law.  It  is  also 
stated  that  if  the  rates  fixed  by  chapter 
£32  of  the  Laws  of  1907  should  become  ef- 
fective, the  rate  on  shipments  of  wheat, 
with  m  ill  ing-in -trans  it  privileges,  from 
points  in  Minnesota  via  Minneapolis  to  Chi- 
cago, would  be  automatically  reduced,  and 
that  unless  all  Interstate  rates  between 
Minnesota  points  and  Chicago  «a  interior 
mill  towns  with  similar  privileges  should 
be  correspondingly  reduced,  Minneapolis 
would  have  a  substsjitiat  advantage  over 
■uch  towns  In  Its  interatate  rates. 

XI.  Prior  to  the  act  of  ISOT,  fixing  the 
rate  of  2  cents  a  mile,  the  general  basis  of 
rates  for  passengers  (of  twelve  years  of  age 
or  over)  between  any  two  points  on  the 
Northern  Pacific  system  had  been  for  some 
years  3  cents  a  mile.  After  the  new  state 
rate  had  been  installed,  the  sum  of  the  locals 
between  Moorbead  and  other  Minnesota 
points  and  Moorbead  and  points  westerly 
0  thereof    was    less    than    the    then-existing 

•  through    interstate    rates.     The    passenger 

•  fare  act  took  effect  May  1,  IBOT,  and  in  the 
first  month  thereafter  the  revenue  for  pas- 
sengers on  the  Northern  Pacific  line  be- 
tween Moorhead  and  other  Minnesota  points 
increased  S4T  per  cent  over  that  of  the  cor- 
respond iog  month  of  the  preoedtng  year, 
while,  eliminating  Moorbead  business,  the 
revenue  for  passenger  business  within  the 


state  decreased  t  per  «ent.  Tn  June,  1907, 
the  second  month,  there  were  sold  by  tba 
Northern  Facifio  Company,  4,037  tickets 
between  St.  Paul  or  Minneapolis,  on  the  one 
band,  aud  Moorbead  or  East  Grand  Fork* 
on  the  other,  as  compared  with  only  17B 
such  tickets  in  the  corresponding  month  of 
the  year  before]  and  in  June,  1907,  there 
were  sold  only  173  tickets  between  St.  Paul 
or  Minneapolis,  and  Grand  Forks  and  Far- 
go,  MM  compared  with  9S4  such  tickets  in 
the  corresponding  month  of  the  previous 
year.  In  May  and  June,  IBM,  only  one 
cash  full  fare  was  collected  on  a  train  from 
Moorbead  to  St.  Paul  or  Minneapolis.  la 
those  months  in  1B07  there  were  1,168  cash 
full  fares  and  S2  cash  half  fares  eo  col- 
lected. Hence,  it  is  said,  the  necessary, 
immediate,  and  direct  efteci  of  the  law  was 
to  deprive  the  Northern  Pacific  Company 
of  a  substantial  amount  of  its  interstate 
passenger  business  through  Moorbead. 

Notwithstanding  the  facility  with  whieh 
interstate  passengers  could  avoid  the  dis- 
crimination against  them  by  making  twe 
contracts  with  the  company,  it  is  found 
that  discrimination  in  faet  still  existed 
against  the  interstate  psssengcr  who,  apply- 
ing for  a  through  ticket,  did  not  know  that 
the  sum  of  tiie  locals  on  Moorbead  was  less 
than  the  through  rate,  against  the  passen- 
ger with  a  trunk  which  he  could  not  check 
through  unless  on  a  through  ticket,  and 
against  a  passenger  who  waa  compelled  ta 
use  a  sleeping  car.  The  Northern  Paeifia 
Company  shortly  remedied  this  discrimina- 
tion by  reducing  all  Its  interstate  fares  for 
passenger  transportation  through  Moot-h 
head  to  an  amount  no  greater  than  tha^ 
sum  of  the  locals  over 'Moorbead.  Befora* 
this  reduction  Wisconsin  bad  fixed  the 
maximum  passenger  fare  at  £  cents  a  mile, 
and  North  Dakota  at  21  centa  a  mite.  Tba 
rates  thereafter  established  by  the  North- 
em  Pacifio  Company  between  St.  Paul,  for 
example,  and  points  In  North  Dakota  and 
beyond,  and  by  the  Northern  Pacifio  Com- 
pany jointly  with  other  companies  for 
transportation  between  points  easterly  of 
Minnesota  and  points  on  the  line  of  the 
Northern  Pacific,  were  In  general  less  than 
the  previous  rates  by  approximately  1  coit 
per  mile  for  the  mileage  in  Wisconsin  and 
Minnesota,  and  by  i  cent  per  mile  for  the 
mileage  in  North  Dakota.  It  is  concluded 
that  these  reductions  were  compelled  to 
avoid  unjust  discrimination,  and  in  order 
that  the'  companies  might  transact  inter* 
state  passenger  business  freely  and  with- 
out impairment  of  volume. 

There  are  added  various  hypothetical  cal- 
culations of  the  losses  which  would  hava 
been  sustained  if  the  basis  prescribed  by 
the  atate  acts  and  orders  had  been  applied 
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to  th«  intentato  buineu  and  to  local  buai- 
ncH  ia  other  Btat«a.  We  (ball  have  occa- 
sion Ut«r  to  refer  to  tbe  actual  results  of 
tlie  business  of  tbs  railroad  companies  dur- 
ing the  time  that  the  rates  fixed  by  the  acts 
and  orders  (nith  the  exception  of  the  com' 
moditj  rates)  were  in  force,  and  to  the  ef- 
fect upon  rerenne  nhich  the  adoption  of 
the  eommoditj  rates  would  have  had. 

The  foregoing  findings,  a«  stated  by  the 
master,  vere  made  "without  regard  to  the 
Justness  or  otberwise  in  fact  of  the  inter- 
state rates  so  affected  by  such  local  rates." 
Tlia  determination  of  the  reasoDaLleness  of 
the  interstate  rates  was  not  deemed  to  be 
within  the  province  of  the  court. 

The  appellants  do  not  concede  the  eor- 
rectseee  of  the  findings  in  their  full  scope, 
^and  inaiBt  upon  qualifications.  Tbcy  den; 
Sthat  the  evidence  jusUfled  the  finding  that 
•  th«*companie8  bad  maintained  "an  equable, 
that  is,  relatively  fair,  basis  of  rates" 
prior  to  the  acta  and  orders  in  question. 
He  general  or  comprehensive  system  of  fn- 
tardependent  and  fairly  related  rates,  esch 
so  equitably  adjusted  to  the  others  that 
any  local  change  must  of  necessity  throw 
the  whole  out  of  balance,  is  declared  to  ex- 
ist only  In  imagination, — to  be  a  fiction 
constructed  in  disregard  of  the  facts  ot 
rate-making,  and  without  attention  to  the 
inconsistenciea  shown  by  the  Bchedutes 
which  had  been  in  force.  The  actual  reduc- 
tions in  interstate  rates,  which  follotred 
npon  the  adoption  of  the  state  tariffs,  were 
made,  it  is  urged,  in  rates  voluntarily  es- 
tablished by  the  companies  themselves 
which  had  not  been  declared  to  be  reason- 
able by  competent  authority,  and  In  any 
ease  furnish  no  standard  by  which  the  va- 
lidity of  the  action  of  the  state.  In  the 
e«itrol  of  its  internal  affairs,  should  be 
lodged.  The  appellants  say  that  the  local 
rates  In  UtDneaota  were  incongruous  and 
nnreasonable;  that  frequent  changes  in  the 
interest  of  favored  shippers  had  been 
made  through  the  filing  of  temporary  in- 
trastate tariffs  until  the  practice  was 
■topped  by  a  statute  of  IDOS  (chap.  ITS) 
forbidding  changes  without  the  consent  of 
the  commiBBJon ;  that  with  respect  to  grain 
and  live  stock,  the  principal  agricultural 
products  of  the  state,  the  companies  main- 
tained an  "inharmonious  jumble  of  arbi- 
trary rates;"  and  that  the  acts  and  orders 
In  question  were  designed  to  correct  in- 
equnlitics  in  the  Intrastate  tariffs,  and  to 
prescribe  cbarges  which,  upon  thorough  in- 
vest ii;.'\t  inn  and  after  public  hearings  in 
which  the  companies  participated,  were 
found  to  be  reasonable  and  were  brought 
into  suitsble  relation  with  each  other  by 
means  of  a  scientific  plan.  And  it  is  denied 
tlmt  unjust  discrimination  as  against  locali- 
83  S.  C— 47. 


ties  without  the  state  can  be  predicated  of 

the  establishment  of  reaaonable  state  rates. 

It  is  also  insisted  that  the  prescribed  in-^' 
trastate  freig)it  rates  were  not  in  general* 
lower  than  the  existing  interstate 'rates. • 
Reference  is  made  to  the  long-distance  traf- 
fic, which,  it  is  said,  was  moved  within  the 
state  on  proportionals  of  long-haul  rates 
which  were  much  below  the  local  rates  fixed 
by  the  state.  It  is  pointed  out  that  the  mas- 
ter found,  in  passing  upon  the  question 
whether  the  rates  were  confiscatory,  that 
the  gross  revenue  which  was  derived  from 
the  interstate  freight  businesa  during  the 
fiscal  year  ending  June  30,  IDDS  (when  all 
the  rates  in  question  were  in  force  save  the 
commodity  rates),  was  greater  per  ton- 
mile  than  that  derived  in  the  same  period 
from  the  interstate  business  within  the 
state,  being  in  the  case  of  the  Northern 
Pacific  Company  in  the  ratio  of  1.438T  to  1, 
and  in  that  of  the  Great  Northern  Company 
of  E.02S94  to  1.  The  appellants  also  con- 
test the  validity  of  the  argument  based  oB 
a  hypothetical  extension  beyond  the  state 
line  of  the  "rate  of  progresBion"  for  addi- 
tional distance  which  had  been  prescribed  ' 
by  the  state  solely  with  reference  to  internal 
traffic,  and  they  submit  illustrations  of  in- 
congruities which  they  contend  would  ha 
shown  by  a  similar  extension  of  the  rate  of 
progression  disclosed  by  the  former  intra- 
state tariffs  of  the  companies.  Again,  it  is 
urged  that  the  extent  of  the  reduction*  at- 
tributable to  the  8-cent  fare  law  may  not 
be  estimated  properly  by  a  eamparJBon  with 
the  former  maximum  rate  of  3  cents  a  mile. 
LOUS  rates  had  been  in  force  less  than 
the  maximum  allowed.  For  the  six  years 
prior  to  the  2-cent  fare  law  the  average 
rate  per  passenger  per  mile  for  Intrastate 
transportation  in  Minnesota,  on  the  North- 
Pacific  line,  had  ranged  from  2.290 
cents  In  IBOl  to  2.435  cents  In  1905,  2.406 
cenU  In  190S,  and  S.107  cents  in  1907  it 
and  during  the  same  time  the  average  rat* 
per  passenger  per  mile  for  interstate  trans- 
portation In  MinneBota  varied  from  Z.07S 
cents  in  1901,  2.027  cents  in  IS05,  1.949, 
cents  in  1900,  and  I.98I  cents  in  1907.tg 
In  the  fiscal  year  endlng'June  30,  I90S,* 
with  the  2-cent  fare  law  in  force  the  aver- 
age rate  per  passenger  per  mile  in  Min- 
nesota was  1.930  cent*  for  intrastate  and 
1.928  cents  for  interBtate  carriage. 

It  is  conceded,  however,  that  the  sched- 
ules fixed  for  intrastate  transportation 
"necesaarily  disturbed  the  equilibrium  there- 
tofore existing  between  the  rates  on  the 
two  classes  of  business"    (state  and  inter- 

tXhe  2-cent  fare  law  was  in  fores  for  two 
months  of  the  fiscal  year  ending  June  30, 
1007. 
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■t*t«)  "on  tbe  boundarj  liDea."  Thli  i.p- 
pliM  to  the  ratea  to  and  fro  mthe  eitiei 
■KtiAted  on  oppoilts  ildei  of  tbe  Red  Biver 
of  the  North,  tbe  boundary  between  Min- 
neaota  and  North  Dakota,  and  to  and  from 
Dulutb  and  Superior  on  th«  e«Btem  bouod- 
aiy.  The  reduction  of  the  state  rates 
brought  them  below  the  level  of  the  inter- 
■tate  ratea  in  those  instances  in  which  far- 
meilj  both  had  been  maintained  on  a  parity. 
So,  alao,  whatever  ma;  be  eaid  a*  to  the 
nonezietence  of  a  general  or  comprehensive 
system  of  equitably  adjusted  rates,  it  is 
clear  that  there  are  competitive  areas 
crossed  by  the  state  tine  of  Minnesota,  and 
that  the  Btate'i  requirements  altered  the 
existing  relation  between  state  and  inter- 
■tate  rates  as  to  places  within  these  aonee 
of  competition,  and  not  merely  ai  to  the 
cltiei  on  the  boundary  of  tbe  atate. 

The  situation  is  not  peculiar  to  Minne- 
sota. The  aame  question  has  been  pre- 
•ented  by  the  appeals,  now  before  the  court, 
vhich  involve  tbe  validity  of  Intrastate 
tariifa  fixed  by  Misionrt,  Arkansas,  Ken- 
tucky, and  Oregon.  DilTerencea  In  par- 
tioular  facta  appear,  but  they  cannot  be 
regarded  ai  controlling.  A  scheme  of  state 
ratea  framed  to  avoid  discrimination  be- 
tween localities  within  tbe  state,  and  to 
provide  an  harmonious  syatem  for  intraatate 
transportation  throughout  the  state,  nat- 
urally would  embrace  those  places  within 
tbe  state  which  are  on  or  near  the  state's 
boundaries!  and  when  these  are  included 
„ln  a  general  reduction  of  intrastate  rates, 
« there  ia,  of  course,  a  change  in  the  relation 
*of  ratea  as  theretofore  existing  to 'points 
adjacent  to,  but  acrose,  the  state  line.  Kan- 
aaa  City,  Eanaas,  and  Kansas  City,  Mis- 
■ouri ;  East  St.  Louis,  Illinois,  and  St. 
Louis,  Missouri ;  Omaha,  Nebraska,  and 
Council  Bluffs,  Iowa;  Cincinnati,  Ohio,  and 
Covington  and  Newport,  Kentucky ;  and 
many  other  places  throughout  the  country 
which  might  be  mentioned,  present  sub- 
itantially  the  same  conditions  ae  those  here 
appearing  with  respect  to  localities  on  the 
boundaries  of  Minnesota.  It  is  abo  a  mat- 
ter of  common  knowledge  that  competition 
takes  but  little  account  of  state  lines,  and 
In  every  part  of  the  land  competitive  dis- 
tricts embrace  points  in  different  states. 
With  appreciation  of  the  gravity  of  the 
controversy,  the  railroad  commisal oners  of 
eight  statist  have  flled  their  brief  as  umici 
eurice,  in  support  of  the  appeals,  stating 
that,  if  the  doctrine  of  the  court  below  were 
accepted,  the  regulation  by  the  states  of 
rates   for    intrastate   transportation   would 


tNebraska,  Iowa,  Eanaas.  South  Dakota, 
North    Dakota,    Oklahoma,    Missouri,    uid 


be  practically  destroyed.  They  say  that 
"there  is  practically  no  movement  of  traffle 
between  two  towns  within  a  state  that  doea 
not  come  into  competition  with  some  inter- 
state haul,"  and  that  "if  the  disturbanca 
of  tho  existing  relation  between  conipetitiT* 
state  and  interstate  ratea  ia  tbe  correct 
criterion,  no  reduction  can  be  made  in  state 
rates  without  interfering  with  interstate 
commerce."  The  governors  of  three  states, 
punuant  to  a  resolution  of  a  conference  of 
tbe  governors  of  all  the  states,  have  also 
presented,  by  leave  of  the  court,  their  argu- 
ment in  defense  of  tbe  position  taken  by 
Minnesota.  They  do  not  seek  "to  belittle 
the  eHeet  of  the  action  of  Minnesota  on 
the  business  between  the  places"  named  in 
the  findings,  but  they  are  convinced  that 
if  the  principle  announced  by  the  circuit 
court  is  upheld,  it  can  be  made  to  apply  by 
a  showing  of  similar  facts  in  virtually  every^ 
state.  Insisting  that,  under  their  reserved* 
power,  "the'right  of  the  states  to  regulate  • 
their  own  commerce  is  aa  clear  and  broad  aa 
that  of  Congress  to  regulate  interstate  com- 
merce," they  assail  the  decision  below,  not 
upon  the  ground  that  It  incorrectly  sets 
forth  conditions  in  Minnesota  and  adjoining 
states,  but  for  what  they  consider  to  be  "its 
plain  disregard  of  the  provisions  of  the 
Federal  Constitution,  which  establish  tbe 
relations  between  the  nation  and  the 
states."  "The  operation  of  these  provi- 
sions," they  maintain,  "was  not  made  to 
depend  on  geography  or  convenience  or  com- 
petition. They  cannot  apply  in  one  state 
and  not  in  another,  according  to  circum- 
stances as  they  may  he  found  by  the  courts, 
because  they  are  vital  principles  which  con- 
stitute tbe  very  structure  of  our  dual  form 
of  government." 

The  controversy  thus  arises  from  oppos- 
ing conceptions  of  the  fundamental  law,  and 
of  the  scope  and  effect  of  Federal  legisla- 
tion, rather  than  from  differences  with  re- 
spect to  the  salient  facts. 

For  the  purpose  of  the  present  Inquiry, 
the  ratea  fixed  hy  the  state  must  be  assumed 
to  be  reasonable  rates  so  far  ae  intrastate 
traffic  is  concerned;  that  ia,  they  must  be 
ratea  which  the  state  in  tbe  exercise  of  its 
legislative  judgment,  could  constitutionally 
fix  for  intrastate  transportation  separately 
considered-  If  the  state  rates  are  not  of 
this  character, — a  question  to  be  dealt  with 
later, — they  cannot  be  sustained  in  any 
event;  but,  assuming  them  ts  be  otherwise 
valid,  tbe  decree  below,  with  respect  to  the 
present  branch  of  the  case,  rests  upon  two 
grounds:      (1)  That  the  action  of  tbe  state 

I  pose  a    a    direct    burden    upon    interstate 

mmerce;  and  {2)  that  it  ia  in  eonfiict 
with  tbe  ptovisioBS  of  the  act  to  rcfolat* 


■lofGooglc 


Ull. 

ThcM  groimda  u«  dMinet.  U  %  tUto 
•Baetmmt  Impose*  «  (j*r«0t  bunfan  upon  in- 
^tcTitAt*  commerce.  It  must  fall  r^ardleas 
ao(  FedcTKl  legislation.  The  p<dnt  ot  *ueb 
■  an  objection  is  not  that  Congress  baa  acted, 
but  that  the  stata  has  directly  restnuned 
that  which,  in  the  absence  of  Federal  regu- 
latiOD,  should  b«  free.  If  the  acts  of  Min- 
nesota constitute  a  direct  burden  upon  in- 
tentate  commerce,  they  would  be  invalid 
without  regard  to  the  exercise  of  Federal 
authority  touching  tbo  interstate  rates  said 
to  be  affected.  On  the  other  hand,  if  the 
State,  JD  the  absence  of  Federal  legislation, 
would  have  had  the  power  to  prescribe  the 
rates  here  asaaitad,  the  question  remains 
whether  its  action  ia  void  as  being  repug- 
nant to  the  statute  wbicb  Congress  haa  en- 
acted. 

Prior  to  tbe  passage  of  the  act  to  regu- 
late eonunerce,  carriers  fixed  their  inter- ' 
state  rates  free  from  tbe  actual  exertion  of 
Federal  control;  and  under  that  act,  as  it 
stood  until  the  amendment  of  June  2Q,  1S06 
[34  Stat,  at  L.  1184,  chsp.  36S1,  U-  S.  Gomp. 
BUt.  Supp.  ISll,  p.  1288],  the  Interstate 
Commerea  Commlaaion  had  no  power  to 
prescribe  interstate  rates.  Interstate  Com- 
merea Commission  v.  Cincinnati,  N.  0.  k 
T.  P.  R.  Co.  167  U.  S.  478,  All,  42  U  «d. 
H3,  ZS7,  17  Sup.  Ct  Rep.  896.  The  states, 
however,  had  long  exercised  the  power  to 
establish  maximum  rates  for  intrastate 
transportation.  Waa  this .  power,  apart 
from  Federal  action,  subject  to  the  limita- 
tion that  the  state  could  not  fix  intrastate 
rates,  reasonable  as  such,  generally  through- 
out the  State,  but  only  as  to  such  places 
and  in  such  circumstances  that  tbe  inter- 
state business  of  the  carriers  would  not  be 
thereby  aflectedl  That  is,  was  ths  state 
debarred  from  fixing  reasonable  rates  on 
traffic,  wholly  Internal,,  as  to  all  state 
points  so  situated  that,  ss  a  practical  con- 
sequence, the  carriers  would  have  to  re- 
duce the  rates  they  had  made  to  competing 
points  without  the  state,  in  order  to  main- 
tain tbe  volume  of  their  interstate  busi- 
ness, or  to  continue  the  parity  of  rates,  or 
the  relation  between  rates  as  it  had  previ- 
oualy  eiiatedT  Was  the  state,  in  prescrib- 
ing a  general  tariS  of  reasonable  intra- 
state rates  otherwise  within  its  authority 
•  bound  not  to  go  below  a  minimum  standard 
^  established  by  the  interstate  rates  made  by 
■  the'carriers  within  competitive  diatrictsT 
1(  the  state  power,  independently  of  Federal 
legislation,  is  thus  limited,  the  inquiry  need 
proceed  no  further.  Otherwise  it  must  be 
determined  whether  Congress  has  so  acted 
as  to  create  such  a  restriction  upon  the 
state  authority  theretofore  exiating. 

(l.)Th«  geiraral  principles  governing  the 
azercisa  of  state  authority  when  interatHtfi 


alTeeted  ara  well  establiahed. 
The  poww  of  Congress  to  regulate  com- 
merce among  the  seversl  state*  is  supreme 
and  plenary.  It  is  "complete  in  itself,  may 
b«  exercised  to  its  utmost  extent,  and  ac- 
knowledges no  limitations,  other  than  are 
prescribed  in  the  Constitution."  Gibbons  v. 
Ogden,  S  Wheat.  1,  106,  6  L.  ed.  23,  TO.  The 
conviction  of  its  necessity  sprang  from  the 
disastrous  experiences  under  the  Confedera- 
tion, when  the  states  vied  In  discriminatory 
measures  against  each  other.  In  order  to 
end  these  evils,  tbe  grant  in  the  constitu- 
tion conferred  upon  Congress  an  authority 
at  all  times  adequate  to  secure  the  freedom 
of  interstate  commercial  intercourse  from 


interest  may  demand.  Ths  words  "among 
the  several  states"  distinguish  between  the 
commerce  which  concerns  more  states  than 
one,  and  that  eommeroe  wbicb  is  confined 
within  one  iUte  and  does  not  affect  other 
states.  "The  genius  and  character  of  the 
whole  government,"  said  Chief  Justice 
Marshall,  "seems  to  be,  that  Its  action 
ia  to  be  applied  to  all  the  externa] 
concerns  of  the  nation,  and  to  those  ■ 
internal  concerns  wbicb  affect  the  state*' 
generally;  but  not  to  those  which  are 
completely  within  a  particular  state,  which 
do  not  affect  other  states,  and  with  which  it 
is  not  necessary  to  interfere,  for  tbe  pur- 
pose of  executing  some  of  the  general  pow- 
er* of  the  government.  The  completely  in- 
ternal commerce  of  a  state,  then,  may  be^ 
considered  as  reserved  for  tbe  state  itself."* 
7d.  p.  196.  Tlus  reservation  to  the  atates? 
manifestly  is  only  of  that  authority  wbicb 
is  consistent  with,  and  not  opposed  to,  the 
grant  to  Congress.  There  ia  no  room  in 
our  scheme  of  government  for  the  assertioii 
of  state  power  In  hostility  to  tbe  authorised 
iae  of  Federal  power.  The  authority 
of  Congress  extends  to  every  part  of  inter- 
state commerce,  and  to  every  instrumental- 
ity or  agency  by  which  it  is  carried  on;  and 
the  full  control  by  Congress  of  the  subjecte 
committed  to  its  regulation  ia  not  to  'be  de- 
nied or  thwarted  by  tbe  commingling  of  in- 
terstate and  intrastate  operations.  This  is 
not  to  say  that  ths  nation  may  deal  with 
the  internal  concerna  of  the  state,  as  such, 
but  that  the  execution  by  Congress  of  its 
constitutional  power  to  regulate  interstate 
lerce  is  not  limited  by  the  fsct  that 
intrastate  transactions  may  have  become  so 
iterwoven  therewith  that  the  cfTective 
govemnient  of  the  former  incidentally  con- 
trols the  latter.  This  conclusion  necessarily 
results  from  the  supremacy  of  tbe  national 
power  within  its  appointed  sphere.  M'Cnl- 
loch  V.  Maryland,  4  Wheat.  316,  406,  426, 
4  I.  ed.  S7S.  601,  006;   The  Daniel  Ball, 
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10  WoU.  6ST,  560,  10  L.  ed.  999,  1002; 
Suitb  V.  Alabama,  124  U.  B.  466,  473,  31 
L.  ed.  EOS,  SID,  1  Inters.  Com.  Rep.  804, 
fl  Sup.  Ct.  Rep.  C64;  Baltimore  &  0.  R.  Co. 
T.  Interstate  Commerce  Commiasion,  221 
U.  S.  612,  61S,  619,  GS  L.  ed.  a7S,  882,  883, 
SI  Sup.  Ct.  Rep.  021;  Southern  R.  Co.  t. 
United  States,  222  U.  8.  20,  28,  27,  B6  L. 
•d.  72,  74,  75,  32  Sup.  Ct.  Rep.  2,  Second 
Employees'  Liability  CaseB;  Mondou  v.  New 
York,  N.  H.  t  H.  R.  Co.  223  U.  S.  1,  47,  B4, 
GE,  GS  L.  ed.  327,  346,  347,  34S,  38  LJt.A. 
(N.S.]   44,  32  Sup.  Ct.  Rep.  ISO. 

The  grant  iu  the  Constitution  of  Sts  own 
force,  that  is,  without  action  by  Congress, 
establiabed  tbe  essentisJ  immunity  of  inter- 
state commercial  intercourse  from  the  di- 
rect control  of  the  states  with  respect  to 
those  subjects  embraced  within  the  grant 
which  are  of  such  a  nature  as  to  demand 
that,  if  regulated  at  all,  their  regulation 
•hould  be  prescribed  by  a  single  authority. 
It  hss  repeatedly  been  declared  by  this 
court  that  as  to  those  subjects  which  re- 
quire a  general  tyitem  or  uniform!^  of 
regulation,  tbe  power  of  Congress  is  exelu- 
_  slTe.  In  other  matters,  admitting  «f  di- 
Sversity  of  treatment  according  to  the  epe- 
•  eial  •requirements  of  local  conditions,  the 
states  may  act  within  their  respective  ju- 
risdictions until  Congress  sees  fit  to  act; 
and,  when  Congress  does  act,  the  exercise  of 
its  authority  OTerrides  all  conflicting  state 
legislation.  Cooley  t.  Port  Wardens,  12 
How.  S99,  316,  13  L.  ed.  996,  1004;  Ex 
parte  McNiel,  IS  Wall.  236,  240,  20  L.  ed. 
624,  626;  Welton  t.  Missouri,  91  U.  S. 
S76,  280,  23  L.  ed.  S47,  349;  Mobile  County 
T.  Kimball,  102  U.  S.  691,  697,  26  L.  ed. 
288,  239;  Gloucester  Ferry  Co.  v.  Pennsyl- 
Tania,  114  U.  8.  196,  204,  20  L.  ed.  ISB, 
162, 1  Inters.  Com.  Rep.  382,  6  Sup.  Ct  Sep. 
826;  Bowman  t.  Chicago  &  N.  W.  R.  Co. 
126  U.  S.  466,  481,  48G,  31  I.,  ed.  700,  706, 
707,  1  Inters.  Com.  Rep.  823,  8  Sup.  Ct. 
Rep.  689,  1062;  Gulf,  C  &  S.  F.  R.  Co.  t. 
Beflej,  168  U.  S.  103,  104,  39  L.  ed.  012, 
813,  16  Sup.  Ct.  Hep.  802;  Northern  P.  R. 
Co.  T.  Washington,  222  U.  8.  370,  378,  66 
L.  ed.  237,  239,  32  Sup.  Ct.  Rep.  160; 
Southern  R.  Co.  v.  Reid,  222  U.  S.  424,  436, 
66  L.  ed.  267,  260,  32  Sup.  Ct.  Rep.  140. 

The  principle  which  determines  this  clas- 
sification underlies  the  doctrine  that  the 
states  cannot,  under  any  guise,  impose 
direct  burdens  upon  interstate  commerce. 
For  this  fa  but  to  hold  that  the  states 
are  not  permitted  directly  to  regulate  or 
restrain  that  which,  from  its  nature,  should 
be  under  the  control  ot  the  one  authority, 
and  be  free  from  restriction,  save  as  it  is 
goTsmed  in  tbe  manner  that  the  national 
le^^lature  constitutionally  ordains. 
Thus,   the   state*  cannot  tax  interstate 
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either  by  lajiag  the  tax  upon  the 
business  which  constitute*  such  commeres 
or  the  privilege  of  engaging  in  it,  or  upon 
the  receipts,  as  such,  derived  from  it  (State 
Freight  Tax  Caae,  16  Wall.  232,  21  L.  ed. 
146;  Rohbins  v.  Taxing  Dist.  120  U.  8. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  46, 
T  Sup.  Ct.  Rep.  692;  Philadelphia  &  S.  Mail 
S.  S.  Co.  T.  FennsylTania,  122  U.  8.  326, 
30  L.  ed.  1200,  1  Inters.  Com.  Rep.  308,  7 
Sup.  Ct.  Rep.  1118;  Leioup  t.  Mobile,  127 
U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1383;  McCall  v. 
CaHfornia,  136  U.  S.  104,  34  L.  ed.  392,  I 
Inters.  Com.  Rep.  181,  10  Sup.  Ct.  Rep. 
881;  Brennan  v.  Titusville,  163  U,  S.  289, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  82S;  Galveston,  H.  &  S.  A.  B. 
Co.  T.  Texas,  210  U.  S.  217,  62  L.  ed.  1031, 
28  Sup.  Ct  Rep.  638;  Western  U.  Teleg. 
Co.  r.  Kansas,  216  U.  a  1,  64  L.  ed.  366, 
30  Sup.  Ct.  Rep.  190;  Pullman  Co.  *.  Kan- 
sas, 216  U.  S.  66,  64  L.  ed.  378,  80  Sup. 
Ct.  Rep.  232;  Meyer  t.  Welle,  F.  ft  Co.  223 
U.  B.  208,  56  U  ad.  446,  32  Bnp.  Ct.  Rep. 
218;  Crenshaw  v.  Arkansas,  227  U.  8.  389, 
57  L.  ed.  — ,  33  Sup.  Ct  Rep.  294) ;  or  upon 
persons  or  property  in  transit  in  interstate 
commerce  (Passenger  Cases,  7  How.  283, 
12  L.  ed.  702;  CrandaU  r.  Nevada,  6  Wall. 
86,  18  L.  ed.  746;  SUto  Freight  Tax  Caae.n 
16  Wall.  281,  21  L.  ed.  163;  Coe  t.  Brrol,| 
116*U.  8.  617,  29  L.  ed.  716,  6  Sup.  Ct  Bap.* 
476;  Kelley  v.  Rhoads,  188  U.  S.  1,  47  L.  ed. 
359,  23  Sup.  Ct.  Rep.  269;  Bacon  t.  lUinoia, 
227  U.  S.  BO*,  07  L.  ed.  — ,  S3  Sup.  Ct 
Bep.  299). 

They  have  no  power  to  prohibit  interstate 
trade  in  legitimate  articles  of  oommerca 
(Bowman  t.  Chicago  &  N.  W.  R.  Co.  126  U. 
S.  465,  481,  4S6,  31  L.  ed.  700,  706,  707,  1 
Inters.  Com.  Rep.  823,  8  Sup.  Ct  Rep.  689, 
1062;  Leisy  v.  Hardin,  136  U.  6.  100,  34  I^ 
ed.  128,  8  Inters.  Com.  Sep.  86,  10  Sup.  Ct. 
Rep.  681;  Vance  w.  W.  A.  Vandereook  Co. 

170  U.  S.  438,  43  L.  ed.  1100,  18  Sup.  Ct 
Rep.   674;    SchoUenberger  v.   Pennsylvania, 

171  U.  B.  1,  43  L.  ed.  49,  18  Sup.  Ct  Kept 
767;  West  r.  Kansas  NatunJ  Gaa  Co.  221 
U.  S.  229,  66  L.  ed.  716,  81  L.RJL(N3.) 
1193,  31  Sup.  Ct.  Rep.  664;  LouisviUe  It  N. 
H.  Co.  V.  F.  W.  Cook  Brewing  Co.  223  V. 
8.  70,  66  L.  ed.  366,  82  Sup.  Ct.  Rep.  189)  i 
or  to  discriminate  against  the  products  of 
other  states  (Ward  v.  Maryland,  12  Walt 
418,  20  L.  ed.  449;  Welton  v.  Missouri.  H 
U.  S.  276,  230,  23  L.  ed.  347,  349;  Hannibal 
A:  St.  J.  R.  Co.  v.  Husen,  95  U.  S.  466,  U 
L.  ed.  627;  Guy  t.  Baltimore,  100  U.  8. 
434.  25  L.  ed.  743;  Walling  «.  Michigan,  119 
U.  8.  446,  29  L.  ed.  691,  6  Sup.  Ct.  Sep. 
154;  Minnesota  v.  Barber,  136  U.  S.  313, 
34  L.  ed.  465,  3  Inters.  Com.  Bep.  186,  10 
Sup.  Ct  Bep.  862;  Brimmer  t.  Bebman,  13S 


,r,n,GOOglC 


UlS. 


SIMPSON  V.  8HEPARD. 


741 


V.  B.  78,  34  L.  ed.  862,  8  Inters.  Com.  Itep. 
485,  11  Sup.  Ct.  Rep.  213;  L  M.  DarneU  & 
Son  Co.  T.  Memphis,  208  U.  S.  113,  62  L.  ed. 
413,  SS  Sup.  Ct  Rep.  247);  or  to  exclude 
from  the  limita  of  tbe  state  corporKtiouB  or 
others  engaged  in  interstate  commerce,  or 
to  fetter  by  conditions  their  right  to  carry 
it  on  (Cnitcher  v.  Kentucky,  HI  U.  S.  47. 
83  L.  ed.  G49,  11  Sup.  Ct.  Rep.  861;  Western 
V.  Teleg.  Co.  T.  Kanssa,  218  U.  B.  1,  61 
L.  ed.  365,  30  Sup.  Ct.  Rep.  190;  Pullman 
Co.  T.  Kansas,  C4  L.  ed.  378,  30  Sup.  Ct.  Rep. 
232;  International  Text-hook  Co.  t.  Pigg, 
217  U.  S.  91,  64  L.  ed.  678,  27  L.R.A.  (N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103;  Bucks  Stove  &  Range  Co.  t.  Vickera, 
226  tl.  S.  205,  Bl  L.  cd.  — .S3  Sup.  CL  Rep. 
41) ;  or  to  prescribe  the  rates  to  be  charged 
for  transportation  from  oue  itat«  to  su- 
other,  or  to  subject  the  operations  of  car- 
riers in  the  course  of  such  transportation 
to  requirements  that  are  unreasonable  or 
pasB  beyond  the  bounds  of  suitable  local 
protection  (Wahash,  St,  L.  &  P.  R.  Co.  t. 
Illinois,  lis  V.  8.  067,  677,  SO  L.  ed.  244, 
261,  1  Inters.  Com.  Rep.  81,  7  Sup.  Ct  Rep. 
4;  Covington  ft  C.  Bridge  Co.  t.  Kentucky, 
1G4  V.  6.  204,  38  L.  ed.  962,  4  Inters.  Com. 
Rep.  649,  14  Sup.  Ct  Rep.  1087;  Louisville 
ft  K.  R  Co.  T.  Eubank,  184  U.  B.  27,  46  L. 
•d.  410,  22  Sup.  Ct  Rep.  277;  Hanley  v. 
Kansas  Qty  Southern  R.  Co.  187  U.  S. 
«17,  47  L.  ed.  333,  23  Sup.  Ct  Rep.  214; 
Railroad  Commission  v.  Worthlngton,  836 
U.  S.  101,  68  L.  ed.  1004,  32  Sup.  Ct  Rep. 
663;  Texas  ft  N.  O.  R.  Co.  v.  Sabine  Tram 
Co.  227  U.  B.  Ul,  DT  li.  ad.  — ,  S3  Sup.  Ct. 
Re^  229;  Hall  v.  Da  Cuir,  96  U.  S.  486, 
488,  24  L.  ed.  647,  648;  Cleveland,  C.  C.  ft 
St  L.  R.  Co.  V.  niinois,  177  U.  B.  614,  44 
L.  ed.  868,  20  Sup.  Ct.  Rep.  723;  Houston 
ft  T.  C  R.  Co.  V.  Mayes,  201  U.  S.  321,  60 
L.  ad.  772,  26  Sup.  Ct  Rep.  491;  McNeill 
V.  Southern  R.  Co.  202  U.  8.  643,  50  L.  ed. 
1142,  26  Sup.  Ct.  Rep.  722;  Mississippi  R. 
Commission  r.  Illinois  C.  R.  Co.  203  U.  S. 

«S35,  51  L.  ed.  20S,  27  Sup.  Ct  Rep.  90; 

•  Atlantic  Coast  Line  R,  Co.  v.  Wharton,  207 
U.  6.  328,  62  L.  ed.  230,  28  Sup.  Ct  Rep. 
121;  St.  Louis  Southwestern  R.  Co.  v. 
Arkansas,  217  U.  S.  136,  64  L.  ed.  69S, 
29  L.ll.A.{N.S.)  802,  SO  Sup.  Ct  Rep.  478; 
Hermdon  t.  Chicago,  R.  T.  ft  P.  R.  Co.  218 
U.  e.  135,  54  L.  ed.  970,  SO  Sup.  Ct.  Rep. 
633;  Yaajo  ft  M.  Valley  R.  Co,  v.  Green- 
wood Grocerj  Co.  2S7  0,  S.  1,  67  L.  ed.  — , 
S3  Sup.  a.  Rep.  213). 

But  within  these  limitations  there  neces- 
sarily remains  to  the  states  until  CongresB 
acts,  a  wide  range  for  the  permiaaible  ex- 
ercise of  power  appropriate  to  their  ter- 
ritorial jurisdiction  although  Interstate 
eommerce  may  be  affected.  It  extends  to 
those  matters  of  a  local  nature  as  to  which 


it  is  impossible  to  derive  from  the  eon- 
Htitutional  grant  an  Intention  that  they 
should  go  uncontrolled  pending  Federal  in- 
tervention. Thus,  there  are  certain  sub- 
jects having  the  most  obvious  and  direct 
relation  to  interstate  commerce,  which  nev- 
erthelesB,  with  the  acquiescence  of  Con- 
gress, have  been  controlled  by  state  legis- 
lation from  ths  foundation  of  the  govern- 
ment because  of  the  necessity  that  they 
should  not  remain  unregulated,  and  that 
their  regulation  should  be  adapted  to  vary- 
ing local  exigencies;  henee,  the  absence  of 
regulation  by  Congress  in  such  matters  has 
not  imported  that  there  should  bj  no  restric- 
tion, but  rather  that  the  states  abouM  con- 
tinue to  supply  the  needed  rules  until  Con- 
gress should  decide  to  supersede  them.  Fur- 
ther, it  ts  competent  for  a  state  to  govern 
its  internal  eommeree,  to  provide  local  Im- 
provements, to  create  and  regulate  local 
facilities,  to  adopt  protective  measures  of 
a  reasonable  character  in  tbe  interest  of  the 
health,  safety,  morals,  and  welfare  of  its 
people,  although  interstate  commerce  may 
incidentally  or  indirectly  be  Involved.  Our 
system  of  government  is  a  practical  ad- 
justment by  which  the  national  authority 
as  conferred  by  the  Constitution  is  main* 
tained  in  its  full  scope  without  unnecessary 
loss  of  local  efficiency.  Where  the  aubjeet 
is  peculiarly  one  of  local  concern,  and  from 
its  nature  belongs  to  the  class  with  whicli 
the  state  appropriately  deals  in  making  rea- 
sonable provision  for  local  needs,  it  oannotM 
be  regarded  as  left  to  the  unrestrained  will^ 
of  individuals 'because  Congress  has  not* 
acted,  although  it  nay  have  such  a  relation 
to  Interstate  commerce  as  to  be  within  the 
reach  of  the  Federal  power.  In  such  osae. 
Congress  mnst  be  the  judge  of  the  neeea- 
sity  of  Federal  action.  Its  paramount  au- 
thority always  enables  It  to  Intervene  at 
its  discretion  for  the  complete  and  effective 
government  of  that  which  has  been  com- 
mitted  to  its  ou'e,  and,  for  this  purpoM 
and  to  this  extent,  in  responee  to  a  con- 
viction of  national  need,  to  displace  looal 
laws  by  substituting  laws  of  Its  own.  Tbe 
successful  working  of  our  constitutional 
system  has  thus  been  made  possible. 

The  leading  lilustrationB  may  be  noted. 
Immediately  upon  the  adoption  of  the  Con- 
stitution, Congress  recognized  the  propriety 
of  local  action  with  respect  to  pilotage,  in 
view  of  the  local  necessities  of  navigation. 
Act  of  August  7,  1789,  ohap.  9,  g  4.  1  Stat 
et  L.  53,  64,  D.  S.  Comp.  SUt.  1901,  p. 
2903;  Cooley  v.  Port  Wardens,  12  How. 
299,  319,  13  L.  ed.  996,  1004.  It  waa 
Bixty  years  before  provision  for  Federal 
license  of  pilots  was  made  (act  of  Angnal 
30,  1852,  chap.  106,  10  Stat  at  L.  61),  and 
even    then  port  pilots  were  not  ineludad 
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<Pacifia  Mkil  S.  S.  Go.  t.  Joliff«,  8  W&ll. 
4E0,  469,  17  I.  ed.  SOS,  807).  And  while 
Congreii  hae  full  power  over  the  subject, 
Mid  to  ■  eert&in  extent  hme  prescribed  rules, 
it  is  still  in  a  large  m«afure  subject  to  the 
rsgulstion  of  the  states.  Anderson  v,  Paeif- 
ie  Coast  S.  B.  Co.  225  U.  S.  187,  SO  L.  ed. 
1047,  32  Sup.  Ct.  Hep.  820. 

A  state  is  entitled  to  protect  its  coasts, 
to  improve  its  harbors,  bajs,  and  streams, 
*nd  to  construct  dams  and  bridges  across 
navigable  rivers  within  its  limits,  unless 
there  is  conflict  with  some  act  of  CongreaB, 
Plainly,  in  tbe  case  of  dams  and  bridges,  in- 
terference with  the  accustomed  right  of 
navigation  maj  result.  But  this  exercise 
«f  the  important  power  to  provide  local  im- 
provements has  not  been  regarded  as  con- 
stituting such  a  direct  burden  upon  inter- 
oourse  or  intercbange  of  traffic  as  to  be  re- 
pugnant to  the  Federal  authority  in  its 
dormant  atate.  Willson  f.  Black  Bird 
Ci«ek  Uarsh  Co.  2  Pet  246,  7  L.  ed.  412; 


'  L.  ed.  625;  Mobile  County'v.  Kimball,  102 
U.  B.  SB  J,  697,  Ze  L.  ed.  238,  239;  Eacftnaba 
A  L.  M.  Tranip.  Co.  t.  Chicago,  107  U.  S. 
<78,  27  L.  ed.  442,  2  Sup.  Ct.  Rep.  18G; 
Gardwell  t.  American  River  Bridge  Co.  113 
U.  S.  205,  28  h.  ed.  659,  S  Sup.  Ct.  Rep. 
433;  HuBe  v.  Glover,  119  U.  8.  543,  647,  30 
(i.  ed.  4S7,  489,  7  Sup.  Ct.  Rep.  313;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  126  U.  S. 
1,  31  L.  ed.  626,  8  Sup.  Ct  Rep.  811; 
Lake  Shore  A.  M;  6.  R.  Co.  v.  Ohio,  165 
U.  S.  365,  41  L.  ed.  747,  17  Sup.  Ct  Rep. 
867;  Cummings  v.  Chicago,  1S3  U.  S.  410, 
47  h.  ed.  52S,  23  Sup.  Ct  Rep.  472;  Mani- 
gault  V.  Springs,  199  U.  S.  173,  60  L.  ed. 
-274,  26  Sup.  Ct.  Bep.  127.  Thus,  in  Gilman 
*.  PhiladelphU,  3  Wall.  713,  18  L.  ed.  90, 
the  complainants  were  the  owners  of  a 
valuable  wbarf  and  dock  property  In  the 
Schuylkill  river,  and  sought  to  prevent  the 
construction  of  a  bridge  which  had  been  au- 
thoriced  by  the  legislature  of  Pennsylvania 
to  connect  East  and  West  Philadelphia.  It 
'appeared  that  the  bridge  would  prevent  the 
passage  of  vessels  having  masts  which  had 
formerly  navigated  the  river  up  to  the  com- 
plainants' wharf,  and  would  largely  reduce 
the  income  from  the  property.  The  court 
affirmed  tbe  dismissal  of  the  bill  upon  the 
ground  that  in  the  absence  of  legislation  by 
Congress,  the  atate  was  acting  within  its 
authority.  "The  states  have  always  exer- 
cised this  power,"  said  tbe  court  (id.  p. 
729),  "and  from  the  nature  and  objects  of 
-the  two  systems  of  government  they  must 
always  continue  to  exercise  it,  subject, 
however,  in  all  cases,  to  the  paramount  au- 
thority of  Congress,  whenever  the  power  of 
the  states  shall  be  exerted  within  the  aphere ' 


of  the  commercial  power  which  belongs  u> 
the  Nation."  Again,  in  Escanaba  &  Ij.  M. 
Transp.  Co.  v,  Chicago,  107  U.  S.  678,  27  L. 
ed.  442,  2  Sup.  Ct  Rep.  186,  the  question 
related  to  the  power  of  the  city  of  Chicago, 
acting  under  the  authority  of  tbe  state,  to 
regulate  the  closing  of  draws  in  the  bridges 
over  the  Chicago  river.  The  court  said: 
"The  Chicago  river  and  ita  branches  muat 
...  be  deemed  navigable  waters  of  the 
United  States,  over  which  Congress,  under 
its  commercial  power,  may  exercise  control 
to  the  extent  necessary  to  protect,  preserve, 
and  improve  their  free  navigation.  But  tbe 
states  have  full  power  to  regulate  within 
their  limits  matters  of  internal  police,  in- 
cluding in  that  general  designation  what-^ 
ever  will  promote  the  peace,  comfort,  con-e 
venience,  and  prosperity'of  their  people.* 
This  power  embraces  the  construction  of 
roads,  canals,  and  bridges,  and  the  estab- 
lishment of  ferries,  and  it  can  generally  be 
exercised  more  wisely  by  the  states  than 
by  a  distant  authority.  .  .  .  When  its 
[the  state's]  power  ia  exercised  so  aa  to 
unnecessarily  obstruct  the  navigation  of 
the  river  or  its  branches.  Congress  may 
interfere  and  remove  the  obstruction.  .  .  . 
But  until  Congress  acts  on  the  subject,  the 
power  of  the  state  over  bridges  across  ita 
navigable  streama  ia  plenary."  Id.  p.  683. 
While  tbe  state  may  not  impose  a  duty 
of  tonnage  (Southern  S.  S.  Co.  v.  Portward- 
ens,  6  Wall.  31,  18  L.  ed.  749;  State  Ton- 
nage Tax  Cases  [Cox  v.  Lott]  12  Wall 
Z12,  20  L.  ed.  373;  Gannon  v.  New  Orleans, 
20  Wall.  677,  22  L.  ed.  417),  it  may  regu- 
late wharfage  ebargea  and  exact  tolls  for 
the  use  of  artificial  facllitiea  provided  under 
its  authority.  The  subject  is  one  under 
state  control,  where  Congreas  has  not  acted, 
although  the  payment  is  required  of  tboM 
engaged  in  interstate  or  foreign  commerce. 
Keokuk  Northern  Line  Packet  Co.  v.  Keo- 
kuk, 95  U.  S.  80,  24  L.  ed.  377;  (SncinnaO. 
P.  B.  S.  t  P.  Packet  Co.  v.  Catlettsburg,  101 
U.  S.  659,  2S  U  ed.  1169;  Parkersburg  &' 
0.  River  Transp.  Co.  v.  Parkersburg,  107  Vr 
S.  091,  27  h.  ed.  584.  2  Sup.  Ct  Rep.  732; 
Huse  V.  Qlover,  119  U.  5.  543,  S47,  30  L,  ed. 
487,  489,  7  Sup.  Ct.  Rep.  3IS;  Ouachita  * 
M.  River  Packet  Co.  v.  Aiken,  121  U.  8. 
444,  30  L.  ed.  976,  1  Inters.  Com.  Rep. 
379,  7  Sup.  Ct.  Rep.  907;  Sands  v.  Manistee 
River  Improv.  Co.  123  U.  S.  288,  295,  31 
L.  ed.  149,  151,  8  Sup.  Ct  Bep.  113.  In 
Parkersburg  i  0.  River  Transp.  Co.  t. 
Parkersburg,  107  U.  S.  691,  27  L.  ed.  684. 
2  Sup.  Ct.  Rep.  732,  the  court  bad  before  it 
an  ordinance  of  that  city  prescribing  rate* 
of  wharfage  on  vessels  discharging  or  re- 
ceiving freight  at  public  landings  belonging 
to  the  dty.  A  transportation  company 
having  steamers  plying  between  Flttabnrg 
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uid  nndnnsU  eomplained  tliat  tb«  wharf- 
age ohofge  w&a  exorbitaot.  Tht  court  beld 
that  the  rcaaon&bleneaB  of  the  charge,  it 
bcinf  aimplf  oat  for  wharfage,  waa  to  be 
determined  by  the  etate  law.  "The  regu- 
lation of  wharves  belonga  prima  facie,  and 
in  the  Urst  iuatance,  to  the  atatei,  and 
would  only  be  aasumed  hj  Congress  when 
^its  exercise  by  the  states  ie  incompatible 
ewith  interstate  commerce."  Id.  p.  703. 
•  Again,  in  Ouachita  &  M.  Itiver*Paeket  Co. 
V.  Aiken,  ISl  U.  S.  Hi,  SO  L.  cd.  976,  1 
Inter*.  Com.  Sep.  379,  7  Sup.  Ct.  Rep.  907, 
where  the  owners  of  steamboats  engaged 
in  iDterstate  commerce  on  the  Mississippi 
river  complained  of  <iTharfage  rates  at  New 
Orleans  as  unreasonable  and  excessive,  and 
in  effect  "a  direct  duty,  or  burden,  upon 
commerce,"  the  court,  overruling  the  con- 
tention, held  that  the  case  was  "clearly 
within  the  principle  of  the  former  decisions 
of  this  court,  which  affirm  the  right  of  a 
■tate,  in  the  absence  of  regulation  by  Con- 
BTcas,  to  establish,  manage,  and  carry  on 
work*  and  improvements  of  a  local  char- 
acter, though  necessarily  more  or  less  af- 
fecting interstate  and  foreign  commerce," 
Id.  p.  447. 

Quarantine  regulations  are  essential 
measurea  of  protection  which  the  states  are 
free  to  adopt  when  they  do  not  come  into 
oonllict  with  Federal  action.  In  view  of  the 
need  of  conforming  such  measures  to  local 
eonditions.  Congress  from  the  banning  has 
been  content  to  leave  the  matter  for  the 
most  part,  notwithstanding  its  vast  im- 
portance, to  the  states,  and  has  repeatedly 
acquiesced  in  the  enforcement  of  state  laws. 
Act  of  February  25,  17S9,  chap.  12,  1  Stat. 
at  L.  SIO,  Rev.  Stat,  g  4797,  U.  S.  Comp. 
Stab  1901,  p.  3316;  Act  of  April  29,  1S78, 
chap,  es,  20  Stat,  at  L.  37,  U.  S.  Comp.  Stat. 
1901,  p.  3307;  act  of  February  IE,  1893, 
ebap.  114,  27  Stat,  at  L.  44Q,  U.  S.  Comp. 
Stat.  1901,  p.  3312.  Such  laws  undoubtedly 
operate  upon  interstate  and  foreign  com- 
merce. Tbey  could  not  be  effective  other- 
wise. They  cannot,  of  course,  be  made  the 
eover  for  discriminations  and  arbitrary  en- 
actments having  DO  reasonable  relation  to 
health  (Hannibal  &  St.  J.  R.  Co.  v.  Husen, 
»5  U.  S.  465,  4T2,  473,  24  L.  ed.  627,  630, 
B31);  but  the  power  of  the  state  to  take 
ateps  to  prevent  the  introduction  or  spread 
of  disease,  although  interstate  and  foreign 
commerce  are  involved  (subject  to  the  para- 
mount authority  of  Congress  if  it  decides 
to  assume  control) ,  is  beyond  question. 
Morgan's  L.  &  T.  R.  &  8.  S.  Co.  v.  Board  of 
HeaJth,  118  U.  8.  4S9,  30  L.  ed.  237,  6  Sup. 
Ct.  Rep.  1114;  Missouri,  K.  4  T.  R.  Co.  v. 
Haber,  169  U.  8.  613,  42  L.  ed.  S7S,  18 
Sup.  Ct.  Rep.  488;  Louisiana  v.  Texas,  176 
C.  8.  1,  44  L.  ed.  347,  80  Sup.  Ct  Rep. 
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2S1;  Rasmussen  t.  Idaho,  ISI  U.  8.  198,  46 
L.  ed.  820,  21  Sup.  Ct  Rep.  S04;  CompagniSi. 
Francaiee  de  NaviRatlon  A  Vapeur  v.  Ststa^ 
Bd.  of  Health,  186TJ.  S.  380,  46  L.  ed.  120B,' 
22  Sup.  Ct  Rep.  811;  Reid  v.  Colorado,  187 
U.  8.  138.  47  L.  ed.  108,  23  Sup.  Ct  Rep. 
92,  12  Am.  Crim.  Rep.  EDS;  Asbell  v.  Kan- 
ass,  209  U.  S.  251,  62  L.  ed.  778,  28  Sup.  Ct 
Rep.  485,  14  Ann.  Caa.  1101.  In  Compagnie 
Francaise  de  Navigation  A  Vapeur  t.  State 
Bd.  of  Health,  186  U.  S.  380,  46  L.  ed.  1209, 
i  22  Sup.  Ct.  Rep.  811,  the  court  bad  before  it 
the  quarantine  law  of  Louisiana,  which, 
among  other  things,  provided  the  state 
board  of  health  might  "in  its  discretion  pro- 
hibit the  introduction  into  any  infected  por- 
tion  of  the  state  persons  accUtaated,  unae- 
climated,  or  said  to  be  immune,  when,  in 
its  judgment,  the  introduction  of  such  per- 
sons  would  add  to  or  increase  the  prev- 
alence  of  the  disease."  The  supremo  court 
of  the  state,  interpreting  the  statute,  held 
that  it  empowered  the  board  to  exclud* 
healthy  persons  from  a  locality  Infested 
with  a  contagious  or  infectious  disease, 
whether  they  came  from  without  or  with- 
in the  sUte.  It  was  objected  that  this 
provision  was  too  broad,  and  that  the 
former  decision*  of  the  court  were  based 
upon  the  right  of  the  states  to  eidude 
diseased  persons  and  thing*  which  were  not 
legitimate  subjects  of  commerce.  The  court 
sustained  the  law,  saying,  with  respect  to 
this  argument:  "Bat  it  must  be  at  once  ob- 
served that  this  erroneously  states  the  doo- 
trine  as  concluded  by  the  decisions  of  thi* 
court  previously  referred  to,  since  the  propo- 
sition ignores  the  fact  that  some  ease* 
expressly  and  unequivocally  hold  that  the 
health  and  quarantine  laws  of  the  several 
states  are  not  repugnant  to  the  Constitu- 
tion of  the  United  Ststes,  although  they 
affect  foreign  and  domestic  commerce,  as  in 
many  cases  they  necessarily  must  do  in  or- 
der to  be  efGcacious,  because  until  Congress 
has  acted  under  the  authority  conferred  up- 
on it  by  the  Constitution,  such  state  health 
and  quarantine  laws  producing  sneb  effeel 
on  legitimste  interstate  commerce  are  not 
in  conflict  with  the  Constitution.  True 
is  it  that,  in  some  of  the  cases  relied  on 
in  the  argument.  It  was  held  that  a  stata 
law  absolutely  prohibiting  the  introduo- 
tion,  under  all  circumstances,  of  objecta 
:tually  affected  with  disease,  wsa  valid  be- 
luse  such  objects  were  not  legitimate  com-« 
erce.  But  this  implies  no  limitation  on| 
the  power  to'regulate  by  health  laws  the* 
subjects  of  legitimate  commerce.  In 
other  words,  the  power  exists  until  Con- 
gress has  acted,  to  incidentally  regulate  by 
health  and  quarantine  laws,  even  althongh 
interstate  and  foreign  oommerce  is  affected; 
and  the  power  to  absohitely  prohibit  ^dSi- 
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tionaJlj  obtaioB  when  th«  thing  prohibited 
ii  not  commwM,  and  hence  not  embrace 
io  either  intersta.te  or  foreign  commerce.' 
Id.  p.  631. 

State  iuepeetion  lavs  and  etatutea  desig- 
ned to  eafeguard  the  inhabitants  of  a  state 
from  fraud  and  imposition  are  valid  wheE 
leasoDable  in  their  requirements,  and  not 
in  conflict  with  Federal  rules,  although 
tbey  may  affect  interstate  coniinerce  in 
their  relation  to  artielei  prepared  for  ex- 
port, or  by  including  incidentally  those 
brought  into  the  state  and  held  for  sale 
the  original  imported  packages.  Gibbons 
Ogden,  9  Wheat.  203,  6  L.  ed.  71;  Turner 
Maryland,  107  U.  S.  38,  £7  L.  ed.  370,  2 
Sup.  Ct.  Rep.  44;  Plutuley  v.  Massachusetts, 
1G6  U.  8.  401,  39  L.  ed.  223,  G  Inters.  Com. 
Rep.  590,  15  Bup.  CL  Rep.  164;  Patapaco 
Quana  Co.  t.  Board  of  Agriculture,  171  U.  6. 
345,  367,  3G8,  43  h.  ed.  101, 196,  lOS,  18  Sup. 
Ct.Bep.  8G2;  Savage  v.  Jonea,  226  U.S.  '" 
BS  L.  ed.  1182,  32  Sup.  Ct.  Rep.  715.  And 
for  the  protection  of  it»  game  and  the 
preservation  of  a  valuable  food  supply,  the 
•tate  may  penalize  the  posaeasion  of  game 
during  the  closed  seajon,  whether  obtained 
witiiiu  the  state  or  brought  from  abroad. 
New  York  ex  reL  SUc  v.  Hesterberg,  211  U. 
B.  31,  63  L.  ed.  76,  29  Sup.  Ct.  Rep.  10. 

Interstate  carriers,  in  the  absence  of  Fed- 
eral atatute  providing  a  dilTerent  rule,  are 
answerable  according  to  the  law  of  the 
■tate  for  nonfeasance  or  misfeasance  nithiu 
It*  limits.  Chicago,  M.  &  St.  F.  R.  Co.  v. 
Solan,  IS3  U.  S.  1S3, 137,  42  L.  ed.  6SS,  692, 
18  Sup.  Ct,  Eep.  289;  Pennsylvania  R.  Co. 
T.  Hughes,  191  U.  S.  477,  491,  48  L.  ed.  2S8, 
2T3,  24  Sup.  Ct.  Bep.  132;  Martin  v.  PitU- 
burg  &  L.  K  B.  Co.  203  U.  S.  284,  2S4, 
51  L.  ed.  184,  191,  27  Sup.  Ct.  Rep.  100,  8 
Ann.  Caa,  87;  Southern  P.  R,  Co.  v,  Schuy- 
ler,  227  U.  S.  601,  613,  57  L.  ed.  — ,  33  Sup. 
Ct  Bep.  277.  Until  the  enactment  by  Cun- 
gresa  of  the  act  of  April  22,  1S08,  chap. 
149,  3S  Stat,  at  L.  66,  U.  S.  Comp.  Stat 
finpp.  1911,  p.  1322,  the  laws  of  the  states 
determined  the  liability  of  interstate  car- 
rier* by  railroad  for  injuries  received  by 
their  employees  while  engaged  in  interstate 
j)  commerce,  and  this  was  because  Congress, 
§  although  empowered  to  regulate  the  sub- 
■  ject,  had  not  acted  thereon.  In  some  states 
the  so-called  fellow -servant  rule  obtained; 
in  others,  it  had  been  abrogated;  and  it 
remained  for  Congress,  in  this  respect  and 
in  other  matters  specified  in  the  statute,  to 
establish  a  uniform  rule.  Second  Employ- 
ers' Liability  Cases  [Mondou  v.  New  York 
N.  H.  4  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed. 
327,  38  L.RA.(N.S.)  44,  32  Sup.  Ct.  Rep. 
160;  Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  S.  50,  66,  87,  67  L.  td.  — ,33  Sup.  Ct  I 
Bep.  192. 


So,  where  Congress  haa  not  intervened, 
state  statutes  providing  damages  for  wrong- 
ful death  may  be  enforced  not  only  against 
land  carriers,  but  also  against  the  owners 
of  vessels  engaged  in  interstate  commerce 
where  the  wrong  occurs  within  the  juris- 
diction of  the  state.  Sherlock  v.  Ailing,  93 
U.  S.  99,  103,  23  L.  ed.  816,  820.  See  Ameri- 
can S.  B.  Co.  V.  Chase,  18  Wall.  622,  21  U 
ed.  369;  The  Hamilton  (Old  Dominion  S. 
S.  Co.  V.  Gilmore}  207  U.  S.  393,  52  L.  ed. 
264,  28  Sup.  Ct.  Rep.  133.  And  until  Con- 
gress legislated  on  the  matter,  liabilitj'  for 
loss  of  property,  on  Interstate  as  well  as 
intrastate  shipments,  waa  subject  to  state 
regulation.  Some  states  allowed  an  ex- 
emption by  contract  from  all  or  a  part  of 
the  common-law  liability;  others  allowed 
no  exemption.  These  differences  in  the  ap- 
plicable laws  created  inequalities  with  re- 
spect to  interstate  transportation,  but  each 
state  exercised  the  power  inherent  in  its 
territorial  jurisdiction,  and  the  remedy  for 
the  resulting  diversity  lay  with  Congress, 
which  was  free  to  substitute  its  own  regu- 
lations; and  this  was  done  in  the  recent 
amendment  of  g  £0  of  the  act  to  regulate 
commerce.  Act  of  June  29,  1906,  chap. 
3591,  34  Stat,  at  L.  684,  U.  S.  Comp.  Stat 
Supp.  1911,  p.  12SS;  Adams  E\p.  Co.  T. 
Croninger,  226  U.  8, 491,  500, 57  I*,  ed.  — , 
33  Sup.  Ct  Rep.  148.  It  is  within  tha 
competency  of  a.  state  to  create  and  enforce 
Hens  upon  vessels  for  supplies  furnished 
under  contracts  not  maritime  in  their  na* 
ture,  and  it  is  no  valid  objection  that  the 
state  law  may  obstruct  the  prosecution  of 
a  voyage  of  an  interstate  character.  Tha 
Winnebago  (Iroquois  Transp.  Co.  v.  D* 
Lauey  Forge  k  Iron  Co.)  205  U.  S.  354,  SI 
L.  ed.  836,  27  Sup.  Ct  Rep.  609.  It  may 
also  create  liens  for  damageg  to  property  on 
land,  occasioned  by  negligence  of  vessels. 
Johnson  v.  Chicago  &,  P.  Elevator  Co.  119 
U.  S.  388,  30  L.  ed.  447,  7  Sup.  Ct.  Bep.  254; 
Martin  v.  West,  222  U.  S.  191,  68  L.  ed. 
159,  36  L.H.A.(NJS.}  592,  32  Sup.  Ct.  Rep.^ 
42.  Cars  employed  in  interstate  com-^ 
e  may  be'aeized  by  attachment  under* 
state  law,  in  order  to  compel  the  payment  of 
'  ibts.  Davis  v.  Cleveland  C.  C.  A  St  I^  R. 
Co.  217  U.  S.  167,  54  L.  ed.  708,  Z7  L.RA. 
(N.S.)  323,  30  Sup.  Ct.  Rep.  463,  ^8  Ann. 
Cas.  907.  And  the  legislation  of  the  statea, 
safeguarding  life  and  property  and  promo- 
ting comfort  and  convenience  within  its  ju- 
isdiction,  may  extend  incidentally  to  the 
operations  of  the  carrier  in  the  conduct  of 
iterstate  business,  provided  it  does  not 
subject  that  business  to  unreasonable  de- 
mands, and  is  not  opposed  to  Federal  legis- 
lation. Smith  V.  Alabama,  124  U.  S.  4G5, 
31  L.  ed.  603,  1  Inters.  Com.  Rep.  804, 
8  Sup.  Ct  Rep.  504;  Henningtmi  t.  Georgia, 
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York,  165  U.  S.  088,  *1  L.  ml.  853,  17  Bup, 
Ct  Rep.  419;  Lake  Shore  ft  M,  8.  R.  Co.  v. 
Ohio,  173  U.  3.  2SS,  48  L.  ad.  702,  19  Snp. 
Ct  Rep.  466;  MiMouri,  P.  R.  Co.  t.  Larsbee 
Flonr  Mills  Co.  Sll  U.  B.  «12,  C3  L.  «d.  3G2, 
Zi  Sup.  Ct.  Rep,  SI*;  Missouri  P.  R,  Co,  t. 
Kaiuu,  216  U.  8.  262,  64  L.  ed.  472,  30  Sup. 
Ct  Rep.  330.  It  hu  also  been  held  tb&t  the 
■t«te  baa  the  pover  to  forbid  the  eonaoli- 
dktion  of  atate  railroad  eorporationt  with 
eompetiug  line*  klUiaugh  I»th  maj  be  in- 
teratatc  carrieri,  and  the  prohibition  may 
bare  a  far-reacfaing  <tfect  upon  interstate 
eommerce.  Pearaall  -r.  Great  Northern  R. 
Co.  161  U.  B.  646,  677,  40  L.  ed.  8S8.  848, 
16  8np.  Ct.  Rep.  TOG;  Louisville  ft  N.  R. 
Co.  ».  Kentucky,  IBl  U.  8.  677,  701,  702,  40 
L.  ed.  84B,  B6S,  880,  16  Sup.  Ct.  Rep.  714. 
See  Northern  Securities  Co.  v.  United 
SUtes,  IBS  U.  8.  317,  348,  382,  48  L.  ed. 
692,  704,  718,  24  Sup.  Ct.  Rep.  438. 

Again,  it  ie  manifest  that  when  the  legia- 
lation  of  the  state  ie  limited  to  internal 
eommerce  to  such  d^ree  that  it  does  not 
include  even  incidentally  the  subjects  of  in- 
terstAte  commerce,  it  is  not  rendered  invalid 
because  it  may  affect  the  latter  commerce 
indirectly.  In  the  intimacy  of  commercial 
relations,  much  that  is  done  in  the  auperin- 
tendence  of  local  matters  may  have  an  in- 
direct bearing  upon  Interstate  commerce. 
The  development  of  local  resources  and  the 
•xtension  of  local  facilities  may  have  a  very 
important  effect  upon  communities  less 
favored,  and  to  an  appreciable  degree  alter 
the  course  of  trade.  The  freedom  of  local 
trade  may  stimulate  interstate  commerce, 
^  while  rettrletive  measures  within  the  po- 
n  lice  power  of  the  state,  enacted  ercluaively 
7  with 'respect  to  internal  business,  as  dis- 
tinguished from  interstate  traffic,  may  in 
their  reflex  or  indirect  influence  diminish 
the  latter  and  reduce  the  volume  of  ar- 
tides  transported  into  or  out  of  the  states 
It  was  an  ob^tion  of  this  sort  that  was 
urged  and  overruled  In  Kldd  v.  Feareon,  128 
U.  S.  1,  33  L.  ed.  346,  2  Inters.  Com.  Rep. 
332,  9  Sup.  Ct.  Rep.  6,  to  the  lew  of  Iowa 
prohibiting  the  mannfncture  and  sale  of 
llqnor  within  the  state,  save  for  limited 
purposes.  See  also  Geer  v.  Connecticut, 
161  IT.  S.  G19,  G34,  40  L.  ed.  793,  7S8,  16 
Sup.  Ct.  Rep.  600;  Austin  v.  Tennessee, 
179  U.  S.  343,  45  L.  ed.  224,  21  Sup.  Ct. 
Hep.  132;  Capital  City  Dairy  Co.  v,  Ohio, 
183  U.  S.  238,  246,  48  L.  ed.  171.  ITS,  22 
Snp.  Ct.  Rep.  120;  Miseouri  P.  R.  Co.  v. 
Kansas.  218  U.  B.  261,  54  L.  ed.  472,  30  Hup. 
Ct.  Rep.  330.  When,  however,  the  state,  in 
dealing  with  its  internal  commerce,  uniier- 
takes  to  regulate  instrumentalities  which 
■re  abo   used   in   interstate 


action  is  necessarily  suhjeet  to  the  exercise 
by  Congress  of  Its  authority  to  control 
such  Instrnmentelities  so  far  as  may  be 
necessary  for  the  purpose  of  enabling  it 
to  discharge  its  constitutional  function. 
Southern  K,  Co.  v.  United  States,  222  U. 
S.  eo,  26,  27,  Se  L.  ed.  72,  74,  7B.  32  Sup.  Ct 
Rep.  2;  Baltimore  ft  0.  R.  Co.  v.  luter- 
atate  Commerce  Commission,  221  U.  S.  611, 
618,  610,  6S  L.  ed.  87B,  882,  883,  31  Sup.  Ot 
Rep.  621. 

Within  the  state  power,  then,  in  the 
words  of  Chief  Justice  Marshall,  is  "Hhat 
immense  mass  of  l^slation  which  em- 
braces everything  within  the  territory  of  a 
state,  not  surrendered  to  the  general  gov- 
ernment; all  which  can  be  most  advantage- 
ously exercised  by  the  states  themselves. 
Inspection  laws,  quarantine  laws,  health 
laws  of  every  description,  a*  well  as  laws 
for  regulating  the  interna!  commerce  of  a 
state,  and  those  which  respect  turnpike 
roads,  ferries,  etc.,  are  component  parts  of 
this  mass.  No  direct  general  power  over 
these  objects  is  granted  to  Congress:  and, 
consequently,  they  remain  subject  to  state 
l^islatian.  If  the  legisative  power  of  the 
Union  can  reach  them,  it  must  be  for  na- 
tional purposes;  it  must  be  where  the  pow- 
er is  expressly  given  for  a  special  purpose, 
or  is  olearly  incidental  to  some  power  which 
is  expressly  given."  Gibbons  v.  Ogden,  f 
Wheat  203,  204,  6  L.  ed.   71,  72.  ^ 

And  whenever,  as  to  such  matters,  under;^ 
these*estftblished  principles.  Congress  may* 
be  entitled  to  act,  by  virtue  of  its  power 
to  secure  the  complete  government  of  in- 
terstate commerce,  the  state  power  neverthe- 
less continues  until  Congress  does  act  and 
hy  its  valid  interposition  limits  the  exercise 
of  the  local  authority. 

(2)  These  principles  apply  to  the  au- 
thority of  the  state  to  prescribe  reasonable 
maximum  rates  for  intrastate  transporta- 

State  regulation  of  railroad  rates  began 
with  railroad  transportation.  The  railroads 
were  chartered  by  the  states,  and  from  the 
outset,  in  many  charters,  maximum  rates 
for  freight  or  passengers,  or  both,  were  pre- 
scribed.t  Frequently — and  this  became  the 
more  general  practice — the  board  of  direc- 
tors  was   perniitted   to   fix   charges   in   its 


tE.  g.  Marland,  Laws  of  1826,  chap.  123, 
§  18;  1830,  chap.  117,  g§  2.  3;  1834.  chap. 
281,  §  3;  MflFifliichusetts,  Laws  of  1920,  chap. 
26.  S  6:  1830,  chap.  93,  §  10;  New  York, 
Laws  of  1S2»,  chap.  21,  g  II;  chap.  238, 
S  11;  J831,  chap.  8.3,  S  10:  ia36,  chap.  242, 
5  9;  Virginia,  T.awB  of  1830.  1831.  chap. 
119,  S  16;  chap.  121,  §  18;  1835,  1636,  ehap. 
121.  I  24;  Ohio.  Laws  of  1833,  1634,  p. 
203,  9  19;  p.  306.  5  B;  North  Carolina, 
Laws  of  ISrid.  1837.  chap.  40,  %  30. 
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diacretlon, — an  Authorltjr  whielt,  in  nuineT- 
oua  iHBttince*,  was  nude  subjeat  to  k  limi- 
tation upon  tlie  amount  of  net  eamings.t 
Ib  MTwal  statea  maiimum  rates  were  alio 
igMtablisbed,  or  the  powsr  to  alter  ratea 
^wu  expreaalj  rescTred,  by  general  lawi^ 
•  In  18S3,  the  itate  of'Neir  York  fixed  the 
maximnm  fare  for  way  paaaei^^a  on  the 
railroads  forming  the  line  of  the  New  York 
Central  at  2  centa  a  inil«  (Lawa  of  1S63, 
ehap.  76,  3  7)>  end  thii  rate  extending  to 
Buffalo  and  Suspenaion  Bridge,  on  the 
boundary  of  the  atate,  baa  continued  to  the 
present  day  (ConaoL  Lawa  [N,  Y.]  ehap. 
49i  9  S7).  Aa  a  rule  the  reatrictiona  im- 
poaed  by  the  early  legislation  were  far 
from  onerouB,  but  they  aro  aigniflcnnt  in 
the  aaaertion  of  the  right  of  control.  More 
potent  than  these  proviaions,  in  the  actual 
«ffeet  upon  railroad  tariffa,  was  the  state 
«anaL  It  ia  a  matter  of  common  know]- 
«dge  that  the  traffic  on  the  trunk  lines 
from  the  Atlantic  seaboard  to  the  West 
was  developed  in  competition  with  the  Erie 
tanal,  built,  maintained,  and  regulated  by 
the  atate  of  New  York  to  promote  ita  com- 

The  authority  of  the  state  to  limit  by 
legialatioD  the  charge*  of  common  carriera 
within  Ita  borders  was  not  confined  to  the 
power  to  Impose  limitations  in  connection 
with  grants  of  corporate  privileges,  In 
view  of  the  nature  of  their  businesa,  they 
were  held  aubject  to  legialative  control  ai 
to  the  amount  of  their  chargea  unless  they 
were  protected  hy  their  contract  with  the 
aUte.  Thia  was  decided  in  Chicago,  B.  A, 
Q,  E.  Co.  V.  Iowa  (Chicago,  B.  4  Q.  R.  Co. 
V.  Cutta)  94  U.  6.  IfiS,  24  L.  ed.  94i  Peik 
▼.  Chicago  &  N.  W.  R.  Co.  94  O.  8.  164, 
U  L.  ed.  97;  Winona  &.  St.  P.  R.  Co.  t. 
Blake,  94  U.  S.  ISO,  24  L.  ed.  99,  and  other 
4iaaea,  following  Munn  r.  Illinois,  94  U.  B. 
113,  24  L.  ed.  77.  The  question  waa  pre- 
•ented  by  acts  of  the  legislatures  at  II- 
linoia,  Iowa,  Wisconain,  and  Minnesota, 
passed  in  the  years  1S71  and  1ST4,  in  re- 

tConnecticut,  1832,  II.  Resolves  and  Pri- 
Tate  Laws  (178B-J836),  p.  992;  Indiana, 
lAWS  of  1832.  chap.  140,  SS  23,  24;  Florida, 
Law*  of  1S48,  chap.  244,  %  It ;  New  York, 
l«wa  of  1823,  chap.  304,  S  13;  1832,  chap. 
162,  SS  12,  17;  Masaachuaetta,  Lawa  of 
1833,  chap.  118,  g  i;  Virginia,  Lawa  of 
1839,  chap.  110,  S  6;  Wisconain,  Lawa  of 
1847,  p.  72,  S  16;   18S1,  chap.  202,  S  7. 

tlllinoia,  Lawa  of  1S49,  p.  16,  S9  21.  32; 
Mssaach  II  setts.  Law*  of  1846,  chap.  191, 
4  2;  I860,  ehap.  201,  9  2;  New  York,  Laws 
•of  1860,  «hap.  140,  9  33;  California,  laws 
«t  1860,  chap.  128,  9  77;  1801,  chap.  S32, 
«  SI;  lowft.  Code  of  1873,  g  13QS;  Laws  of 
1874,  chap.  W,  B|  1-S;  Report  of  Induatrial 
■CommJaaioB,  1901,  vol.  S,  pp.  903-906,  Sll- 
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aponee  to  a  general  movement  for  a  reduc- 
tion of  ratea.  The  section  of  the  country 
in  which  tbe  demand  aroae  was  to  a  large 
degree  homogeneous  and  one  in  which  the 
flow  of  commerce  was  only  slightly  con- 
cerned with  state  lines.  But  resort  was 
had  to  the  atate*  for  relief.  In  the  Munn 
Case,  tbe  court  had  before  it  the  statute  of 
Illinois  governing  tbe  grain  wareliouaes  in^i 
Chicago.  Through  these  elevators,* located* 
with  the  river  harbor  on  the  one  side  and  tbe 
railway  tracks  on  the  other,  it  was  neces- 
sary, according  to  the  course  of  trade,  for 
the  product  of  seven  or  eight  stales  of  the 
West  to  paas  on  its  way  to  the  states  on 
the  Atlantic  coast.  In  addition  to  the  de- 
nial of  any  legislative  authority  to  limit 
charges  it  was  urged  that  the  act  was  ro- 
pugnant  to  the  eicluaive  power  of  Congrea* 
to  regulate  interstate  commerce.  The  court 
anawered  that  the  business  waa  carried  on 
excluaively  within  the  limits  of  the  state  of 
Illinois,  that  its  regulation  was  a  thing  of 
domestic  ooncem,  and  that  "certainly,  until 
Congre**  act*  in  reference  to  their  inter- 
state relations,  the  state  may  exercise  all 
the  powers  of  government  over  them,  even 
though  in  so  doing  it  may  indirectly  op- 
erate upon  commerce  outside  its  immediate 
jurisdiction."  In  the  decision  of  the  rail- 
road cases,  above  cited,  tbe  same  opinion 
was  expressed.  Tbe  language  of  the  court, 
however,  went  further  than  to  sustain  the 
state  law  with  respect  to  ratea  for  purely 
jntraatate  carriage.  Tbua,  the  act  of  Wia- 
consin  covered  traffic  which  started  within 
the  state  and  waa  destined  to  points  out- 
side, and  thia  waa  treated  as  being  with- 
in the  atate  power  (Peik  v.  Chicago  &  N.  W. 
R.  Co.  94  U.  S.  164,  177,  178,  24  L.  ed.  97- 
99),  a  view  which  waa  later  repudiated 
(Wabaah,  St.  L.  &  P.  R.  Co.  v.  IUiuoi^  118 
U.  S.  G67,  30  L.  ed.  344,  1  latere.  Com.  Rep. 
31,  7  Sup.  Ct.  Bep.  4). 

It  became  a  frequent  practice  for  tbe 
stat«*  to  create  commissions,  aa  agencies 
of  state  supervision  and  regulation,  and  in 
many  Instance*  the  rate-making  power  waa 
conferred  upon  these  bodies.  A  summary 
of  such  legislation  ia  given  in  Interstate 
Commerce  Commission  t.  Cincinnati  N.  0. 
&  T.  P.  R.  Co.  167  U.  S.  479,  4B9,  496,  48 
L.  ed.  243,  2S1,  262,  17  Sup.  Ct.  Rep.  SS6. 
One  of  these  state  laws,  that  of  Mississippi, 
passed  in  1884,  came  under  review  in  Stone 
V.  Farmers'  Loan  t  T.  Co.  116  U.  S.  307, 
29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  3SS,  1191. 
The  suit  was  brought  to  enjoin  the  rail- 
road commission  from  enforcing  the  stat-M 
ute  against  the  Mobile  &  Ohio  Bailroadj 
Company.  It  had  been 'incorporated  in  the* 
statea  of  Alabama,  Miasissippi,  Tenneaoee, 
and  Kentucky,  for  the  purpose  of  eonatruat- 
ing  a  raJlroad  from  Mobile  to  tome  p<riBt 
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near  tbe  month  of  the  Ohio  liTor,  where  it 
would  connect  with  uiother  railroad,  thuo 
forming  t,  eontlnuoiu  line  of  interstate  com- 
mtmiuttioQ  between  the  Gulf  of  Mexico  uid 
the  Qrest  L«kei.  The  commiiHion  u  yet 
had  not  acted.  Sustaining  the  ttate  pow- 
er to  fix  ratal  upon  the  traffic  wholly  in- 
ternal, the  court  directed  the  dismissal  of 
the  bill.  The  state,  said  the  court,  "may 
beyond  all  queation,  bj  the  settled  rule  of 
deelsion  in  this  eonrt,  regulate  freight* 
and  farea  for  businesa  done  exclusively 
within  the  state,  and  it  would  seem  to  1>e 
a  matter  of  domestic  concern  to  prevent 
the  company  from  discriminating  against 
persona  and  places  in  Mississippi."  In  the 
some  ease,  it  was  declared  that  the  power 
of  regulatioD  was  not  a  power  to  oonfiscate; 
and  that  under  pretense  of  regulating  fares 
and  freights,  the  states  could  not  "require 
a  railroad  corporation  to  carry  psrsans  or 
property  without  reward,"  or  do  that  which 
In  law  amounted  "to  a  tailing  of  private 
property  for  public  use  without  just  com- 
pensation, or  without  due  process  of  law." 


Id.  : 
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tn  Wabash  St.  L.  ft  P.  B.  Co.  v.  Illinois, 
supra,  it  was  Anally  determined  that  the 
authority  of  the  state  did  not  extend  to  the 
regulation  of  cliarges  for  Interstate  trans- 
portation. There  the  state  statute  was 
aimed  at  discrimination.  It  was  said  to 
hare  been  violated  by  the  railroad  company 
in  the  ease  of  shipments  from  points  with- 
in Illinois  to  the  city  of  New  York,  The 
state  court  had  construed  the  statute  to 
ha  binding  as  to  that  part  of  the  inter- 
state haul  which  was  within  the  state,  al- 
though inoperative  beyond  the  boundary. 
So  applied,   this  court  held   the  act  to  be 

But  no  doubt  was  entertained  of  the 
state's  authority  to  regulate  rates  for 
« transportation  that  was  wholly  intrastate. 
^  And,  In  illustrating  the  extent  of  state 
•  power>(llS  U.  8.  p.  6S4),  the  court  selected 
transportation  across  the  state  from  Cairo 
to  Chicago  and  from  Chicago  to  Alton,  all 
boundary  points  constituting  important 
centers  of  commerce — the  one  on  I.ake 
Michigan,  and  the  others  at  the  confluence 
of  the  Mississippi  and  Ohio  rivers,  and  of 
the  Mississippi  and  Missouri  rivers,  re- 
spectively. After  reviewing  decisions  hold- 
ing state  laws  to  be  ineffective  which 
Imposed  a  direct  burden  upon  Interstate 
commerce,  including  the  cases  of  the  State 
Freight  Tax  Case,  16  Wail.  232,  £1  L.  ed. 
146;  Hall  v.  DcCuir,  95  U.  B.  485,  24  L.  ed. 
MTj  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  3.  196,  29  L.  ed.  1G8,  1  Inters.  Com. 
Rep.  382,  G  Sup.  Ct  Bep.  SSS;  Fiekard  v. 
Pullman  Southern  Car  Co.  117  U-  B.  84,  S9 
L.  ad.  7U,  S  Sap.  Ct.  Rep.  8SG,  the  eourt 
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empliaslzed  the  distinction  with  respect  Ur 
the  operation  of  the  statute  upon  domestitf 
transactions,  saying:  "Of  the  justice  or 
propriety  of  the  principle  which  lies  at  th« 
foundation  of  the  Illinois  statute  it  is  not 
the  province  of  this  court  to  speak.  As  ra> 
stricted  to  a  transportation  which  begins 
and  ends  within  the  limits  of  the  state, 
it  may  be  very  just  and  equitable,  and  it 
certainly  is  the  province  of  the  state  legis' 
lature  to  determine  that  question."  Id.  p, 
677. 

The  doctrine  was  thus  fully  established 
that  the  state  could  not  prescribe  inter- 
state rates,  but  could  fix  reasonable  in- 
trastate rates  throughout  its  territory.  Th» 
extension  of  railroad  facilities  has  been  ac- 
companied at  every  step  by  the  assertion 
of  this  authority  on  the  part  of  the  states 
and  its  invariable  recognition  by  this  court. 
It  has  never  been  doubted  that  the  stats 
could,  if  it  saw  fit,  build  its  own  highways, 
canals  and  railroads.  Baltimore  &  0.  R.  Co. 
V.  Maryland,  21  Wall.  456.  470,  471,  28  I* 
ed.  678,  683,  684.  It  could  build  railroads 
traversing  the  entire  state,  and  thus  join 
its  border  cities  and  commercial  centers  by 
new  highways  of  internal  intercourse,  to 
be  always  available  upon  reasonable  terms.  - 
Such  provision  for  local  traflic  might  indeed 
alter  relative  advantages  in  competition, 
and,  by  virtue  of  economic  forces,  those  en-(, 
gaged  In  interstate  trade  ard  transporta-^ 
tion  might  find  it  necessary  to  malce'read-* 
justments  extending  from  market  to  mar- 
ket through  a  wide  sphere  of  influence,-  but 
such  action  of  the  state  vrould  not  for  that 
reason  be  regarded  as  creating  a  direct 
restraint  upon  interstate  commerce,  and 
as  thus  transcending  the  state  power.  Sim- 
ilarly, the  authority  of  the  etats  to  pre* 
scribe  what  shall  he  reasonabte  charges  of 
common  carriers  for  interstate  transporta- 
tion, unless  it  be  limited  by  the  exertion  of 
the  constitutional  power  of  CAngress,  i» 
state-wide.  As  a  power  appropriate  te  tiie' 
territorial  jurisdiction  of  the  state,  it  is  not 
confined  to  a  part  of  the  stat^,  but  extends 
throughout  the  state, — to  Its  cities  adjacent 
to  its  boundaries  as  well  as  to  those  in  the 
interior  of  the  state.  To  say  that  this 
power  exists,  but  that  It  may  be  exercised 
only  in  prescribing  rates  that  are  on  oa 
equal  or  higher  basis  than  those  that  are 
fixed  by  the  carrier  for  interstate  transpev* 
tation.  Is  to  maintain  the  power  fn  nam* 
while  denying  It  in  fact  It  is  to  assert 
that  the  exercise  of  the  legislative  judg- 
ment in  determining  what  shall  be  the  car>- 
rier's  charge  for  the  intrastate  servios  Ift 
itself  subject  to  the  carrier's  will.  But 
this  state-wids  authority  controls  the  ear- 
Tier,  and  Is  not  controlled  by  It;  and  the 
idea   that   the   power  of   the   state   te   Ix 
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reasonable  r^tei  for  its  intomal  traffls 
U  limited  by  the  mere  action  ol  the  carrier 
in  laj'ing  an  interstate  rate  to  place*  across 
the  atate'B  border  is  toreign  to  our  jurispni- 

U  this  Buthoritj  of  the  state  be  re- 
atricted,  it  must  be  hy  virtue  of  the  para- 
mount power  of  Congrese  over  interstate 
commerce  and  its  instrumenta;  and,  in  view 
of  the  nature  of  the  lubject,  a  limitation 
may  not  be  implied  because  of  a  dor- 
mant Federal  power>  that  is,  one  which  has 
not  been  exerted,  but  can  only  be  found 
the  actual  exercise  of  Federal  control 
•uch  measure  as  to  exclude  this  action  by 
ths  state  which  otherwiM  would  dearly  be 
within  ita  province. 

(3)  When  Congresa,  In  the  year  1S87, 
gg  Mted  the  act  to  regulate  commerce  (24 
^Btat.  at  L.  379,  ehap.  104,  U.  S.  Comp.  Stat. 
■  Supp.  1911,  p.  1284),  it  was 'acquainted 
with  the  course  of  the  development  of  rail- 
road transportation  and  with  the  exercise 
by  the  states  of  the  rate-making  power.  An 
elaborate  report  had  been  made  to  tbi 
Senate  by  a  committee  authorized  to  in 
reatigate  the  subject  of  railroad  regulation, 
in  which  the  nature  and  extent  of  state 
legislation,  including  the  commission  plan, 
were  fully  reviewed  [Senate  Report  46, 
submitted  January  S,  Hit,  49th  Congress, 
let  session).  And  it  was  the  fact  that  be- 
yond the  bounds  of  state  control  there  lay 
•  vast  field  of  unregulated  activity  in  thi 
conduct  of  interstate  transportation  which 
was  found  to  be  the  chief  eauee  of  the  de- 
mand for  Federal  action. 

Congress  carefully  defined  the  Scope  of  its 
regulation,  and  expresely  provided  that  it 
was  not  to  extend  to  purely  intrastate 
traffic.  In  the  Ist  section  of  the  act  to 
regulate  commerce  there  waa  inserted  the 
fellowing  proviso: 

"Provided,  however.  That  the  provisions 
of  this  act  shall  not  apply  to  the  transpor- 
tation of  paBBcngers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling 
of  property,  wholly  within  one  ttate,  and 
not  shipped  to  or  from  a  foreign  country, 
from  or  to  any  state  or  territory  aa  afore- 

When  in  the  year  1906  (act  of  June  23, 
1906,  chap.  3691,  34  Stat,  at  U  6S4,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  12S8),  Congresa 
amended  the  act  so  as  to  confer  upon  the 
Federal  commission  power  to  prescribe 
maximum  interstate  rates,  the  proviso  in 
g  1  was  re-enacted.  Again,  in  1910,  when 
the  act  was  extended  to  embrace  telegrsph, 
telephone,  and  cable  companies  engaged  in 
interstate  business,  the  proviso  nas  once 
more  re-enacted,  with  an  additional  clause 
■o  aa  to  exclude  intrastate  messages  from 
the  operation  of  the  etatute.    (Act  of  June 


18,  1010.  cbap-  309,  36  Stat  at  L.  545  [U- 
S.  Comp.  St.  Supp.  1911,  p.  1286-])  The 
proviso  In  Its  present  form  read*: 

"Provided,  however.  That  the  provisions 
of  this  act  shall  not  apply  to  the  tranapor-^ 
tation  of  passenger*  or  properly,  or  to  the  5 
receiving,  delivering,  storage,  oT'handTing* 
of  property  wholly  within  one  etate,  and 
rot  shipped  to  or  from  a  foreign  countrj, 
from  or  to  any  state  or  territory  as  afore- 
said, nor  shall  they  apply  to  the  transmis- 
sion of  mesEDcea  by  telephone,  telegraph,  or 
cable  wholl]*  witbin  one  state,  and  not  trans- 
mitted to  or  from  a  foreign  country,  from 
or  to  any  state  or  territory,   as  aforesaid." 

There  was  thus  excluded  from  the  pro- 
visions of  the  act  that  transportation  which 
was  "wholly  within  one  state,"  with  the 
specified  qualiGcation  where  its  subject  was 
going  to  or  coming  from  a  foreign  country. 

It  is  urged,  however,  that  the  words  of 
the  proviso  are  susceptible  of  a  construc- 
tion which  would  permit  the  provisions 
of  g  3  of  the  act,  prohibiting  carriers  from 
giving  an  undue  or  unreasonable  prefer* 
ence  or  advantage  to  any  locality,  to  apply 
to  unreasonable  discrimination  between  lo- 
calities in  different  statea,  al  well  when  aris- 
ing from  an  intrastate  rate  as  compared 
with  an  Interstate  rate  aa  when  due  to 
interstate  rate*  exclusively.  If  it  be  aa- 
aumed  that  the  statute  should  be  so  con> 
■trued  (and  it  is  not  necessary  now  to 
decide  the  point),  it  would  inevitably  follow 
that  the  controlling  principle  governing  the 
enforcement  of  the  act  ehould  be  applied 
to  such  case*  as  might  thereby  be  brought 
within  ita  purview;  and  the  question 
whether  the  carrier,  in  such  a  case,  was 
giving  an  undue  or  unreasonable  preference 
or  advantage  to  one  locality  aa  againat  an- 
other, or  subjecting  any  locality  to  an  un- 
due  or  unreasonable  prejudice  or  disadvan- 
tage, would  be  primarily  for  the  investi- 
gation and  determination  of  the  Interstate 
Commerce  Commission,  and  not  for  the 
courte.  The  dominating  purpoae  of  the 
statute  was  to  secure  conformity  to  the 
:rthed  standards  through  the  examina- 
and  appreciation  of  the  complex  facta 
of  transportation  by  the  body  created  for 
that  purpose;  and,  as  this  court  has  re- 
peatediy  held,  it  would  be  destructive  of  the^ 
system  of  regulation  defined  by  the  statute  n 
f  the'court,  without  the  preliminary  ac- • 
^ion  of  the  Commission,  were  to  undertake 
to  pass  upt>n  the  administrative  quesiiona 
which    the    statute   has   primarily   confided 

it.  Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  42fl,  51  L.  ed.  553,  27 
Sup.  Ct-  Rep.  350,  9  Ann.  Cos.  1075:  Balti- 
I  i.  Ohio  R.  Co.  V.  United  States,  215 
U.  a  481,  54  L.  ed.  392,  30  Sup.  Ct.  Rep. 
164;  Robinaon  v.  Baltimore  *  O.  R.  Co. 
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322  U.  S.  B06,  S6  L.  ed.  28S,  32  Snp.  CL  Rep. 
H4;  United  States  v.  Paciflc  *  A.  R.  &  Nav. 
Co.  228  V.  S.  87.  5T  L.  ed.  — ,33  Sup.  Ct. 
Kep,  443.  Id  the  present  case  tbeie  hn^  bteu 
ao  finding  by  the  Interstate  Ci'iumeree  Cum- 
misBion  of  unjust  dieeriminfttion  vioUtivt 
•I  tbe  aet;  and  no  action  of  that  body  is 
before  us  for  review. 

The  question  we  have  now  before  iu,  as- 
■entiallj,  is  whether,  after  the  passage  of 
tfae  interstate  commerce  act,  and  its  amend- 
ment, the  state  continued  to  poiseaa  the 
■t«te-wide  authority  vbich  it  formerlj  en- 
joyed to  prescribe  reasonable  ratea  for  its 
excluaively  internal  traffic  That,  aa  it 
plainly  appear*,  waa  the  nature  of  the  ac- 
tion ialcen  by  Uinnesota,  and  the  attack, 
however  phrased,  upon  the  rates  here  in- 
Tolved  ••  an  interference  with  interstate 
commerce,  is  in  substance  a  denial  of  that 
authority. 

HaviDg  regard  to  tbs  terms  of  the  Federal 
statute,  tbe  familiar  range  of  state  action 
at  tbe  time  it  was  enacted,  the  continued 
«xercise  of  state  authority  in  the  same 
manner  and  to  the  same  extent  after  its 
enactment,  and  the  decisions  of  this  court, 
recognizing  and  upholding  this  authority, 
we  flnd  no  foundation  for  the  proposition 
that  the  act  to  regulate  commerce  con> 
tonplated  interference  therewith. 

Congress  did  not  vndertake  to  say  that 
the  intrastate  rates  of  faiteretats  carriers 
should  be  reasonable,  or  to  ioveat  its  ad- 
minlstrfltiTe  agency  with  autharity  to  de- 
termine their  reasonableness.  Neither  by 
the  original  act  nor  by  Its  amendment  did 
Oongreea  seek  to  establish  a  unified  control 
over  interstate  and  intrastate  rates  i  it  did 
nnot  set  up  a  standard  for  interstate  rates,  or 
•  prescribe,  or'authorize  the  commission  to 
prescribe,  either  maximum  or  minimum 
rates  for  intrastate  traffic.  It  cannot  be  sup- 
posed that  Congress  sought  to  accomplish 
by  indirection  that  wbicb  it  expressly  dis- 
claimed, or  attempted  to  override  the  accus- 
tomed authority  of  the  states  without  the 
provision  of  a  substitute.  On  the  contrary, 
the  fixing  of  reasonable  rates  for  intrastate 
transportation  was  left  where  it  had  been 
found;  that  is,  with  the  states  snd  the 
agenciea  created  by  the  states  to  deal  Tvith 
that  subject.  Missouri  P.  R.  C*.  v.  Larabee 
Flour  Mills  Co.  21J  U.  S.  BI?,  620,  821,  G3 
L.  ed.  3B2,  369,  360,  29  Sup.  Ct.  Rep.  214. 

How  clear  was  the  purpose  not  to  oc- 
cupy the  field  thus  left  to  the  exercise  of 
state  power  is  shown  by  the  clause  uniform- 
ly inserted  in  the  numerous  acts  passed 
by  Congress  to  authorize  the  c  oust  rue - 
Won  of  railways  across  the  Indian  territory. 
This  clause,  while  fixing  a  m&ximHm  pas- 


senger rate,  made  the  laws  of  an  adjoining 
state  (in  aome  cases  Arkansas,  in  other 
Texas,  and  in  others  Kansas}  applicable  to 
the  freight  rates  to  be  charged  within  the 
territory;  and  while  the  right  to  regulate  , 
rates  on  the  authorized  line  of  railroad  was  - 
reserved  to  Congress  until  a  state  govern- 
ment should  be  estabiished,  it  was  expressly 
provided  that,  when  established,  the  state 
should  be  entitled  to  fix  rates  for  intrastate 
transportation, — the  right  remaining  with 
Congress  to  prescribe  rates  for  such  trans- 
portation as  should  he  interstate.  Witiun 
a  month  after  the  act  to  regulate  commerce 
was  enacted,  two  acts  were  passed  by  Con- 
gress for  this  purpose  with  respect  to  rail- 
ways extending  acroas  the  tartitory  from 
the  Texas  to  the  Kansas  boundary.  The 
provision — in  both  cases  in  identical  lan- 
guage, save  that  the  one  referred  to  the 
laws  of  Texas  and  the  otlier  to  the  laws  of 
Kansas — was  as  follows  (act  of  February 
24,  18B7,  chap.  264,  S  4,  24  Stat,  at  L.  420; 
act  of  March  2,  1887,  chap.  31B,  |  4,  24  Stat, 
at  L.  447) : 

"See.  4.  That  said  railroad  company  shall, 
not  charge  the  inhabitanta  of  said  territory^ 
a  greater  rate  of  freight  than  the  rate  au-* 
thorized  by  tbs  laws  of  the  state  of  Te^as 
for  services  or  transportation  of  the  same 
kind:  Provided,  That  passenger  rates  on 
said  railway  shall  not  exceed  three  centa 
per  mile.  Congresa  hereby  reserves  the 
right  to  regulate  tbe  charges  for  freight  and  ' 
passengers  on  said  railway,  and  messages 
on  said  telegraph  and  telephone  lines,  unlU 
a  ttatt  government  or  govemmentt  sAall  e»- 
iat  in  taid  territmy  ifitUn  the  limiti  of 
vhKh  »aid  railtooy,  or  a  part  thereof,  thaU 
b«  located;  and  (h«n  tutih  ttate  govcmmen$ 
or  governments  ghall  he  authorised  to  fim 
and  regvlate  the  cost  of  trana^ortatiim  of 
person*  and  freight*  vrithin  th^  reapeotive 
limits  by  Maid  raiiioag;  but  Congress  ex- 
pressly reserves  the  right  to  fix  and  regu- 
late at  all  times  the  cost  of  such  tianspor- 
tation  by  said  railway  or  said  company 
whenever  such  transportation  shall  extend 
from  one  stata  into  another,  or  shall  extend 
into  more  than  one  state:  Provided,  how- 
ever, That  the  rata  of  auch  transportation 
of  passengers,  local  or  interstate,  shall  not 
exceed  the  rate  above  expressed:  And  pro- 
vided further.  That  said  railway  company 
BhaU  carry  the  mail  at  such  prices  as  Con- 
gress may  by  law  provide;  and  until  such 
rate  is  fixed  by  law,  the  Postmaster  Gen- 
eral may  fix  the  rate  of  compensation." 

The  same  provision  is  found  in  similar 
statutes  passed  in  almost  every  year  from 
1ES4  to  1902,  and  relating  to  lines  intended 
to'  serve  as  highways  of  iaUrstata  com- 
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H  munieatfoii.t  When  OlclabomK  bec&me  a 
•  itftte,  the  Uiri^ol  other  itatee  which  were 
referred  to  in  these  Tarloua  acta  cmBed  to 
be  operative  within  Ita  limita,  and  by  virtue 
of  ita  atatehood  and  with  the  direct  aanc- 
tioQ  of  CoiiKreu,  It  became  aathorized  to 
prescribe  reasonable  maximum  rates  for  in- 
trastate transportation  throughout  its  ex- 
tent. Oklahoma  v.  Atehiaon,  T.  ft  S.  F.  R. 
Co.  220  U.  B.  277,  285,  55  L.  ed.  4611,  467, 
11  Sup.  Ct.  Rep.  434;  Oklahoma  ex  rel. 
Weit  T.  Chicago,  R.  I.  ft  P.  R.  Co.  SSO  U. 
B.  302.  306,  56  L.  ed.  474,  476,  SI  Sup.  a. 
Rep.  442. 

The  decision*  of  this  court  since  the 
passage  of  the  «et  to  regulate  commerce 
h»fe  uniformly  recognleed  that  it  waa  com- 
petent for  the  state  fix  such  rates,  appli- 
cable throughout  it*  territory.    If  It  be  said 


tReferring  to  laws  of  Texas:  Acta  of 
Jul;  4,  1684,  chap.  177,  g  4,  23  Stat,  at  L. 
6B,  70;  July  1,  Iflao,  chap.  SOI,  S  4,  24 
Stat,  at  L.  117,  110;  February  18,  188B, 
chap.  13,  S  4,  26  8Ut.  at  L.  36,  37  >  May 
14,  18SB,  chap.  248,  f  4,  Sfi  Stat,  at  L.  140, 
142;  May  30,  1883,  chap.  337,  §  4,  26  Stat. 
at  L.  162,  163;  June  26.  1888,  cbap.  494, 
I  4,  es  But.  at  L.  206,  S07;  October  1,  1800, 
chap.  124S,  I  4,  26  Stat,  at  U  632,  634; 
July  80,  1892,  chap.  328.  9  4,  27  Stat,  at 
L.  336,  338;  March  1,  1893.  chap.  188,  i  4, 

27  Stat  at  L.  624,  626;  August  4,  1804, 
chap.  216,  S  <.  28  Stat,  at  L.  220,  230; 
March  23,  1808.  cbap.  87,  fl  4,  30  SUt.  at 
L.  341,  342. 

Referring  to  lawe  of  Kansas:  Acts  of 
July  4,  1884,  chap.  170,  j  4.  23  Stat,  at  L. 
73,  74;  June  21,  IBOO,  chap.  470,  S  4,  26 
Btat.  at  L.  170,  171;  June  30,  1800,  chap. 
038,  §  4,  26  Stat,  at  L.  184,  186;  September 
26,  1800,  chap.  047,  S  4,  26  Stat,  at  L. 
486,  487;  February  27,  1893,  chap.  171, 
g  4,  27  Stat,  at  L.  492,  493;  March  18,  1896, 
chap.  60,  S  4.  20  Stat,  at  L.  09,  70;  March 
80,  1800,  chap.  82,  g  4,  29  Stat,  at  L.  SO.  82. 

Referring  to  laws  of  Arkansas:  Acts  of 
June  1,  1886,  chap.  306,  g  4,  24  Stat,  at  L. 
7S,  74 ;  July  6,  1886,  chap.  T44,  g  4,  24  Stat. 
at  L.  124,  126;  February  18,  18S9,  chap. 
13,  i  4,  25  Stat,  at  L.  36,  3T;  May  30, 
1888,  chap.  337,  g  4,  26  SUt.  at  L.  162, 
163;    February   20,    1889.   chap.    280,    g    4. 

28  SUt.  at  L.  746.  748;  February  24,  189J, 
cbap.  288,  g  4,  26  Btat.  at  L.  783,  786; 
March  3,  1891,  chap.  635,  S  4,  2S  Stat,  at 
L.  844,  840;  February  24,  1890,  chap.  30, 
I  e,  20  Btat.  at  L.  13,  16;  March  2,  1896, 
chap.  38,  g  4,  29  Stat,  at  L.  40,  41 ;  April 
6,  1800,  chap.  93,  g  4,  29  Btat.  at  L.  87,  88; 
January  29,  1807,  chap.  108,  g  4,  28  Stat. 
at  L.  602,  504;  March  30,  1898,  chap.  104, 
g  6,  30  Stat,  at  L.  347,  349;  January  28, 
1809,  chap.  66.  g  6,  30  Stat,  at  L.  806,  808; 
February  4,  1809,  chap.  88,  g  0,  30  SUt.  at 
L.  816,  818;  Uarch  3,  1899,  cbap.  453,  g  6, 
SO  SUt.  at  L.  1368,  1370. 

Referring  to  lawa  of  Territorr  of  Okla- 
homa: Acts  of  February  28,  1002,  shap, 
ISi  I  4,  S2  Stftt  at  L.  48,  4S. 


that,  in  the  contesU  that  hare  been  waged 
over  sUte  laws  during  the  past  twentyUva 
years,  the  question  of  interfetence  with  in- 
terstate commerce  by  the  esUblishment  of 
state-wide  rate*  for  intraatste  traffic  has 
seldom  been  raised,  this  fact  itaelf  attesU 
the  common  conception  of  the  scope  of 
state  authority.  And  the  decision*  reeog- 
niting  and  defining  the  state  power  wholly 
refute  the  contention  that  the  making  of ' 
such  rate*  either  constitutes  a  direct  bur- 
den upon  the  interiUte  commerce  or  is  ra- 
pugnant   to   the   Federal   sUtute. 

In  Dow  T.  Beidelman,  125  U.  S.  680,  31 
I~  ed.  841,  2  Inters.  Com.  Rep.  60,  8  Sup.. 
Ct  Rep.  1028,  the  statute  of  Arkanaas," 
enacted  in  April,  1SS7, •which  eatablished  S* 
cenU  a  mile  as  the  maximum  fare  for  car- 
rying passengers  within  the  sUte  on  rail- 
roads over  76  miles  In  length,  was  susUined 
against  the  objection  of  the  owners  of  the 
Memphis  ft  Little  Rock  Railroad,  who  at- 
tacked the  act  as  confitoitory  and  arbitrary 
in  its  classification.  The  same  sUtute  was 
again  upheld  in  St.  Louis  ft  S.  F.  R.  Co. 
V.  Oill.  1S8  U.  S.  640,  SO  L.  ed.  667.  15  Sup. 
Ct.  Rep.  484.  In  Chicago,  M.  ft  St  P.  R.  Co. 
V.  MinnesoU,  134  U.  S.  418.  33  L.  ed.  970, 
8  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep^ 
4E2,  703,  the  sUtute  of  that  sUte  (1887) 
creating  a  commission  with  power  to  pre- 
scribe intraaUte  rates  was  adjudged  to  be 
Invalid,  but  this  was  upon  the  ground  that 
the  act  as  construed  by  the  sUte  court 
made  the  rates  published  by  the  eommia- 
sion  final  and  conclusive,  and  precluded  any 
judicial  injury  whether  they  were  reaaon- 
able.  In  Chicago  ft  Q.  T.  R.  Co.  v.  Wellman, 
143  U.  S.  339,  38  L.  ed.  170,  12  Sup.  Ct  Rep. 
400,  the  art  of  the  legislature  of  Michigan 
(1S89|,  fixing  the  maximum  fare  for  pas- 
sengers within  the  state  at  2  cents  a  mile 
in  the  case  of  compsttie*  whose  groB*  earn- 
ings exceeded  $3,000  a  mile  was  unsuccess- 
fully assailed  as  conflecatory,  and  no  Con- 
tention waa  advanced  that  such  an  act,  op- 
erating throughout  the  sUte,  was  an  un- 
warranUble    interference    with    inteiaUte 


In  Reagan  v.  Farmera'  Loan  ft  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
5E0,  14  Sup.  Ct  Rep.  1047,  the  trustee  of 
a  railroad  mortgage  attacked  the  sUtute 
of  Texas  (1S91),  which  established  a  rail- 
road commission  with  authority  to  regulate 
Uriffs,  and  the  order  of  the  commission 
providing  a  schedule  of  claaeiSed  rates  for 
the  transportation  of  goods  within  the 
state.  The  challenge  was  of  the  tariff 
as  a  whole,  and  the  inquiry  was  whether  the 
body  of  rates  was  unreasonable,  and  such 
as  to  work  a  practical  destruction  of  rights 
of  property.  Viewed  in  this  aspect,  tb« 
court,   upon    the  allegation*  admitted  by 
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^demurrei,  held  Ihe  actiou  o(  the  eornmia- 
Maion  to  be  beyond  it«  CDnatitutional  power, 
•and  affinoed  the  decree  of  the  circuit  court, 
enjoiDing  the  rates.  The  decree,  however, 
waa  reversed  to  far  a  a  it  restrained  the 
eommisBion  from  discbargiog  the  duties  im- 
poaed  b;  the  statute,  and  fram  proceeding 
to  preaeribe  reasonable  rates  and  regula- 
tions. A  further  queation  waa  preaeuted 
in  Reagan  v.  Mercantile  Trust  Co.  154  U.  S. 
413,  38  L.  ed.  1028,  4  Inters.  Com.  Rep.  575, 
14  Sup.  Ot.  Rep.  1060,  in  respect  to  the 
■sme  statute  and  order  as  applied  to  the 
Texas  A,  Pacific  Railway  Company,  which 
had  been  organized  under  the  lawa  of  the 
United  States  (16  5Ut.  at  L.  573,  chap. 
12S),  and  operated  its  road  not  only  within 
that  atate,  but  also  for  several  hundred 
miles  outside.  It  was  insisted  that  this 
company  was  "not  subject  to  the  control 
«f  the  state,  even  aa  to  rates  for  tranapor- 
tatioD  wholly  within  the  state,"  the  argu- 
ment being  that  it  was  not  \Tith[n  t)ie  atate 
power  to  limit  the  Federal  franchise  to  col- 
lect tolla.  But  the  court  beld  tbat  the  act 
of  Congress  did  not  go  to  the  extent  assert- 
ed, but  left  the  company,  as  to  its  intrastate 
buainesa,  subject  to  state  authority. 

The  effect  of  intraatate  rates  upon  inter- 
state rates  was  urged  in  Smyth  v.  Amei, 
ISB  U.  S.  466,  42  L.  ed.  819,  IS  Sup.  Ct. 
Hep.  41S,  and  in  the  eases  decided  there- 
with. Theae  suite  were  brought  by  stoclc- 
bolders  of  the  Union  Pacific  Railway  Com- 
pany, the  Chicago  k  Northwestern  Railroad 
Company,  and  tbe  Chicago,  Burlington,  t 
Quincy  Railroad  Company,  to  enjoin 
the  enforcement  of  tbe  act  of  the  legisla- 
turs  of  Nebraska,  passed  in  1893.  This 
was  a  comprehensive  statute,  classifying 
the  freight  transported  from  any  point  in 
Nebraslca  to  any  other  point  in  that  atate, 
and  prescribing  tablea  of  maximum  rates. 
The  companies  affected  were  interstate  car- 
riers enagaged  in  a  vast  commerce,  only  a 
email  portion  of  which  was  wholly  local  to 
the  state.  On  the  eastern  boundary  lay 
Omaha,  a  city  of  large  importance  in  inter- 
state trade,  situated  on  tiie  Missouri  river, 
with  Council  Bluffs,  in  the  atate  of  Iowa, 
M  directly  opposite.  The  point  was  distinctly 
■  made  in  the  circuit  court  that  the  statute 
interfered  with  Interstate  commerce  I>e- 
cause,  Srst,  it  eatahlished  a  class  ill  cat  ion  of 
freights  different  from  that  which  prevailed 
we^t  of  Chicago,  and  second,  by  reducing 
local  rates  it  necessarily  reduced  rates  on 
interstate  husinesa.  Air.  Justice  Brewer, 
who  tried  the  cases,  overruled  these  objec- 
tions, holding  that  neither  the  convenience 
of  the  carriers  nor  the  eonsequencea  of  com- 
petition with  reapeot  to  interstate  rates 
could  be  pleaded  "in  restraint  of  the  other- 
wiee    undeniable    power    of    tbe    atate." 


Ames  V.  Union  P.  R.  Co.  «4  Fed.  166,  171, 
172.  Having  disposed  of  this  contention, 
the  court  considered  the  question  of  the 
reaBonabieneae  of  the  ratea,  and  reached 
the  conclusion  that  they  were  invalid  be- 
cause they  amounted  to  a  deprivation  of  the 
carriers'  rights  of  property.  On  appeal  to 
this  court,  the  counsel  for  the  appellees  di- 
rected attention  to  the  conditions  of  trans- 
portation in  Nebraska.  It  was  argued  that 
the  local  trafSc  was  carried  over  the  same 
trades,  in  tbe  same  trains,  and  often  In  tbe 
same  cars  with  the  interstate  trafBc;  that 
to  separate  the  cost  of  carrying  the  one 
sort  of  traffic  from  thot  of  the  other  was  a 
"manifest  impossibility ;"  and  that  It  was 
a  necessary  consequence  of  existing  condi- 
tions that,  if  Nebraska  controlled  the  local 
rates,  it,  at  the  same  time,  controlled  the 
interstate  rates.  But  this  contention  waa 
not  sustained,  and  the  affirmance  of  the 
decree  was  placed  upon  the  distinct  ground 
that  the  rates  were  confiscatory.  It  was 
ruled  that  the  reasonableness  of  intrastate 
rates  was  to  be  determined  by  considering 
the  intrastate  busineaa  separately.  In 
answer  to  the  suggestion  that  the  conditions 
of  business  might  have  changed  for  the 
better  since  the  decrees,  the  court  called  at- 
tention to  tbe  proviso  in  the  decrees  in- 
tended to  meet  such  a  ease,  adding  tbat  if 
tbe  circuit  court  found  that  conditions  were 
such  as  to  permit  the  application  of  the 
atate  ratea  without  depriving  tbe  earrlera  . 
of  just  compensation,  it  would  "be  its  duty^ 
"to  discharge  the  injunction"  and  to  make* 
whatever  order  was  necessary  "to  remove 
any  obstruction  pi  need  by  the  decrees  In 
these  cases  in  the  way  of  the  enforcement 
of  the  sUtute."  169  U.  S.  p.  SGO;  see 
Smyth  V.  Ames,  171  U.  a  361,  365,  43  L. 
ed.  107,  198,  18  Sup.  Ct.  Rep.  S89. 

In  that  one  of  the  Smyth  Cases  whteh 
was  brought  by  the  stockholders  of  the 
Union  Paeifio  Railway  Company,  not  only 
was  the  case  presented  of  a  trunk  line  eroaa- 
ing  the  state  witii  a  relatively  small  pro- 
portion of  business  local  to  Nebraska,  but 
the  company  had  been  formed  by  a  con- 
solidation of  several  companies  by  authority 
of  Congress,  one  of  them  being  the  Union 
Pacific  Railroad  Company,  incorporated  by 
the  act  of  July  1,  1862,  chap.  120,  12  Stat, 
at  L.  489.  By  this  act  (S  IS,  p.  407),  it  was 
expressly  provided  that  Congress  might  re- 
duce the  rates  of  fare  if  unreasonable,  and 
might  fix  the  same  by  law  whenever  the 
net  earnings  of  tbe  entire  road  and  tele- 
graph should  exc"  i  a  certain  amount.  But 
this  language,  whib  showing  that  Congress 
intended  to  reserve  tbe  power  to  prevent 
anreaeonable  oractions,  was  not  deemed 
to  be  equivalent  to  a  declaration  that  the 
states  through  which  the  rood  might  be 
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constructed  BhonM  not  regulata  r&te*  for 
IntrutAte  traiuportBtioii.  The  court  said: 
Tt  cannot  be  doubted  th&t  the  making  of 
rates  for  traniportation  hj  railroad  corpo- 
ration* along  public  bighwaja,  between 
pointa  whollj  within  the  limts  of  a  atate, 
Ib  a  anbject  primarily  within  the  con- 
trol of  that  state.  .  .  .  Congress  not 
having  exerted  this  power,  we  do  not 
think  that  the  national  character  of 
the  corporation  constructing  the  Union 
Pacifio  Railroad  stands  !n  the  way  of  a 
■tate  prescribing  rates  for  transporting 
property  on  that  road  wholly  between 
points  within  its  territory.  Until  Con- 
gress, in  the  exercise  either  of  the  power 
specifically  reserved  by  the  IStb  section  of 
the  act  of  1S62,  or  its  power  tinder  the 
n  general  reeervation  made  of  authority  to 
^add  to,  alter,  amend,  or  repeal  that  act, 
•  prescribes  rates  to  be  charged  by'the  rail- 
road company,  it  remains  with  the  states 
through  which  the  road  passes  to  fli  rates 
for  trans  porta  tioa  beginning  and  ending 
within  their  respective  limits,"  169  U.  8. 
pp.  G21,  622.  It  is  plain  that  had  the  in- 
trastate rates,  established  by  the  compre- 
heDsive  statute  of  Nebraska,  not  been 
found  to  be  confiscatory,  they  would  have 
been  sustained  in  their  application  to  all 
intrastate  traffic  notwithstanding  the  re- 
served power  of  Congress  over  tbe  Union 
Pacific  line,  and  despite  tbe  argument  based 
upon  the  interdependence  of  interstate  and 
intrastate  rates. 

The  cases  of  Louisville  ft  N.  R.  Co.  t, 
Kentucky,  183  U.  S.  603,  48  L.  ed.  298,  22 
Sup.  Ct.  Rep.  95,  and  Louisville  &  N.  R. 
Co.  V.  Euband,  184  U.  8.  27,  46  L.  ed.  416, 
22  Sup.  Ct.  Rep.  277,  concerned  tbe  Tal- 
idity  of  the  long  and  short  banl  provision 
of  the  Constitution  of  Kentucky,  adopted 
In  1891.  In  the  first  case,  violation  was 
•barged  with  respect  to  the  transporta- 
titn  of  coal  from  Altamont  to  Lebanon,  an 
intcrmediata  station,  as  compared  with 
ehargea  for  transportation  from  Altamont 
to  Elizabethtovm  and  Louisville,  all  places 
being  within  Kentucky.  The  difference  in 
rate  was  justified  by  the  company  on  the 
ground  that  at  Louisville  the  coal  hauled 
from  Altamont  came  Into  competition  with 
that  brought  down  the  Ohio  river,  and  at 
Elirabethtown  with  weetem  Kentucky  coal 
brought  there  by  the  Illinois  Centra!  Bail- 
road.  Tbe  contention  that  the  state  pro- 
vision operated  as  an  interference  with  in- 
terstate commerce  was  presented  and  over- 
ruled, the  court  saying:  "It  is  plain  that 
the  provision  in. question  does  not  in  terms 
enilinica  the  case  o^  intcrstnte  truHic.  It  is 
rei^tiiutcd  in  its  regulation  to  those  who 
own  or  operate  a  railroad  within  the  state. 


and  the  long  and  short  distances  mentioned 

are  evidently  distances  upon  the  railroad 
line  within  tbe  state.  The  particular  case 
before  us  is  one  involving  only  the  trana- 
portation  of  coal  from  one  point  in  the 
state  of  Kentucky  to  another  by  a  corpo- 
ration of  that  state.  It  may  be  tliat  the  ea-a 
forcement  of  the  stata  regulation  forbid-^ 
iling  discrimination  ln*rates  in  the  case  of* 
aTticles  of  a  like  kind,  earried  for  different 
distances  over  the  same  line,  may  some- 
what affect  commerce  generally;  but  we 
have  frequently  held  that  such  a  result  ia 
too  remote  and  indirect  to  be  regarded  aa 
an  interference  with  interstate  commerce; 
that  the  Interference  with  the  commercial 
power  of  the  general  government  to  be  un- 
lawful must  be  direct,  and  not  the  merely 
incidental  effect  of  enforcing  tbe  police 
powers  of  a  state."  183  U.  8.  pp.  619,  619. 
In  the  Eubank  case,  n-hich  had  been  argued 
before  the  first  case  was  decided,  it  ap- 
peared that  the  state  court  had  construed 
the  same  provision  of  the  Kentucky  Con- 
stitution as  embracing  a  long  haul  from  a 
place  outside  to  one  within  the  stata 
(Nashville  and  Louisville),  and  a  shorter 
haul  on  the  same  line  and  in  the  same  di- 
rection between  points  within  the  state. 
The  court  held  that,  so  construed,  the  pro* 
vision  was  invalid,  as  being  a  regulation 
of  interstate  commerce,  because  it  linked 
the  interstate  rate  to  tbe  rate  for  the 
shorter  haul,  and  thus  the  interstate 
charge  was  directly  controlled  by  the  state 
law.  184  U.  S.  pp.  41,  43.  The  authority 
of  the  former  decieion  upholding  the  stats 
law,  as  applied  to  places  all  of  which  were 
within  the  state,  was  in  no  way  impaired, 
and  the  court  fully  recognized  the  power  of 
the  state  to  prescribe  maximum  charges 
for  intrastate  traffic  although  carried  over 
an  interstate  road  to  points  on  the  stats 
line.     Id.  pp.  S3,  42. 

The  case  of  Minneapolis  ft  St.  L.  R.  Co. 
V.  Minnesota,  IBS  U.  8.  267,  46  L.  ed.  1151, 
22  Sup.  Ct.  Rep.  900,  involved  shipments  of 
bard  coal  in  carload  lots  from  Duluth,  Min- 
nesota, to  points  in  the  southern  and  west- 
em  portion  of  that  state.  Tbe  Railroad  ft 
Warehouse  Co  re  mission  of  Minnesota,  In 
1S99,  prescribed  a  joint  rate  to  be  observed 
by  the  St.  Paul  ft  Duluth  Rnilruad  Com- 
pany, the  Minneapolis  ft  St.  Louis  Itailroad 
Company,  and  other  carriers.  Tl;e  (l.tta 
court  directed  the  issue  of  a  writ  of  m.-in-^ 
damus  to  compel  compliance  with  lliP  orJcr.^ 
It  was  objected  that  tbe  act  uncli^r 'which' 
the  order  was  made  was  un const  itutionnl 
so  far  as  it  assumed  to  establish  joint 
through  rotes  over  the  lines  of  indcponilpnt 
connecting  riiihonila,  and  to  divide  joint 
earnings,  and  that  the  tpriff  as  fi.^cd  was  not 
compensatory.    This     iourt    affirmed     tlw 
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judgment.  In  Alabama  ft  V.  R.  Co.  v.  MUs- 
laBtppi  R.  Commission,  203  U.  S.  4S6,  El 
L.  ed.  289,  37  Sup.  Ct.  Rep.  163,  the  codj- 
paiiT  made  what  it  called  a  "rebilling  rate" 
on  grain  shipped  from  Vicksburg  to  Merid- 
Ibq,  Mississippi,  which  was  applicable  only 
in  casB  of  shipments  received  at  Vicksburg 
over  the  Shreveport  line.  It  gave,  however, 
to  BUcb  Bhippera  an  option  for  a  specified 
time  to  tend  other  grain  from  Vickeburg 
instead,  and  thus  it  was  in  fact  a  local  rate. 
To  end  this  discrimination,  the  state  com- 
miasion,  in  1903,  fixed  the  same  rate  for  all 
grain  products  shipped  from  Vickeburg  to 
Meridian.  It  was  urged  that  the  effect  of 
the  order  would  be  to  force  the  plaintilT  to 
enter  into  joint  through  interstate  tariffs 
and  divisions  with  al!  lines  reaching  Vicks- 
tiarg  by  rail  or  river,  whether  it  desired 
Rich  arrangements  or  not.  The  court  lua- 
tained  the  order,  holding  that  it  was  com- 
petent for  the  slate  to  enforoo  equality 
as  to  local  transportation,  and  that  this 
equality  could  not  be  defeated  "in  respect 
to  any  local  shipments  by  arrangements 
made  with  or  to  favor  outside  companies." 
Id  Northern  P.  R.  Co.  v.  North  DakoU,  216 
D.  8.  B78,  M  L.  ed.  624,  SO  Sup.  Ct.  Rep. 
423,  the  attorney  general  of  North  Dakota 
charged  the  company  with  continuous  vio- 
lation of  a  law  fixing  rates  for  the  carriage 
of  coal  within  the  state  (North  Dakota, 
Laws  of  1907,  chap.  61),  and  asked  for  an 
injunction.  It  appears  by  the  record  that 
in  its  return  to  the  rule  to  show  cause  in 
the  state  court,  the  company  alleged  that 
the  statute  was  void  because  repugnant  to 
the  commerce  clause,  and  also  that  the  rate 
fixed  thereby  was  confiscatory.  In  sup- 
port of  the  last  contention  the  return  set 
M  forth  that  the  maximum  rates  for  carrying 
^  eoal  which  the  company  was  allowed  to 
■  ebargc  under  the  act  in  question  wer«*great- 
ly  lower  than  the  rates  for  similar  service 
fixed  by  Minnesota  for  that  state  (reference 
being  made  to  chapter  !32  of  the  Laws  of 
1907,  the  commodity  rate  act  now  in  ques- 
tion), and  those  fixed  by  the  railroad  com- 
missions of  Illinois  and  Iowa,  respectively; 
and  that  the  conditions  existing  in  North 
Dakota  made  it  impossible  to  transport  coal 
at  a  less  rate  than  in  the  states  named.  The 
contention  that  the  act  violated  the  inter- 
state commerce  clause  was  said  by  the  su- 
preme court  of  the  state  to  be  based  upon 
the  assumption  that  stiite  regulation  of 
local  rates  on  interstate  lines  amounted  to 
an  interference  with  intfiatate  commerce. 
Tn  view  of  the  decisions  of  this  court,  the 
last  question  was  not  considered  open  to 
debate.  State  ex.  rel.  McCiie  v.  Northern 
P.  R.  Co.  19  N.  D.  45,  55,  25  L.R.A.  {N.S.i 
1001,  120  N.  W.  869.  This  ruling  was  not, 
ehallenged  by  the  argument  for  the  plain- 
33  S.  C— 48. 


tiff  in  error  here,  and  the  question  as  to 
interference  with  interstate  commerce  was 
treated  as  removed  from  the  case  by  the 
holding  of  the  state  court  that  the  rates 
applied  only  to  transportation  within  tho 
state.    SIS  U.  S.  p.  680. 

To  suppose,  however,  from  a  review  of 
these  decisions,  that  the  exercise  of  this 
acknowledged  power  of  the  state  may  be 
permitted  to  create  an  Irreconcilable  conflict 
with  the  authority  of  tlie  nation,  or  that, 
through  an  equipoise  of  powers,  an  effectivB 
control  of  interstate  commerce  is  rendered 
impossible,  is  to  overlook  the  dominant  op- 
eration of  the  Constitution,  which,  creating 
a  nation,  equipped  it  with  an  authority, 
supreme  and  plenary,  to  control  national 
commerce,  and  to  prevent  that  control,  ex- 
ercised in  the  wisdom  of  Congress,  from  be- 
ing obstructed  or  destroyed  by  any  oppos- 
ing action.  But,  as  we  said  at  the  outset, 
our  system  of  government  is  a  practical  ad- 
justment by  which  the  national  authority, 
as  conferred  by  the  Constitution,  is  main- 
tained in  its  full  scope  without  unnecessary 
loss  of  local  eflSciency,  It  thus  clearly  ap-  ^ 
pears  that,  under  the  established  principles  n 
governing* state  action,  the  state  of  Minne-  * 
sota  did  not  transcend  the  limits  of  its  au- 
thority in  prescribing  the  rates  here  in- 
volved, assuming  them  to  be  reasonable  in> 
trastate  rates.  It  exercised  an  authority 
appropriate  to  its  territorial  jurisdiction, 
and  not  opposed  to  any  action  thus  far  tak- 
en by  Congress. 

The  Interblending  of  operations  in  the 
conduct  of  interstate  and  local  business  by 
interstate  carriers  is  strongly  pressed  upon 
our  attention.  It  is  urged  that  the  same 
right  of  way,  terminals,  rails,  bridges,  and 
stations  are  provided  for  both  classes  of 
tralBei  that  the  proportion  of  each  sort  of 
business  varies  from  year  to  year,  end,  in- 
deed, from  day  to  day;  that  no  division  of 
the  plant,  no  apportionment  of  it  between 
interstate  and  local  traSic,  can  be  made  to- 
day, which  will  hold  tomorrow;  that  termi- 
nals, facilities,  and  connections  in  one  state 
aid  the  carrier's  entire  bUBinens,  and  are  an 
element  of  value  with  respect  to  the  whole 
property  and  the  business  In  other  states; 
that  securities  are  issued  against  the  eu- 
tire  line  of  the  carrier  and  cannot  be  di- 
vided by  states;  that  tariUs  should  be  made 
with  a  view  to  all  the  traffic  of  the  road, 
and  should  be  fair  as  between  through  and 
short-haul  business;  and  that,  in  substance, 
no  regulation  of  rates  can  be  just  which 
does  not  take  into  consideration  the  whole 
field  of  the  carrier's  operations,  irrespective 
of  state  lines.  The  force  of  these  conten- 
tions is  emphasized  in  these  cases,  and  in 
others  of  tike  nature,  by  the  extreme  diffi- 
culty   and    intricacy    of    the    calcuhtions 
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which  muat  be  made  in  the  effort  to  estab- 
lish  a  aegregation  of  Intrastate  business 
for  the  purpose  of  determining  the  return 
to  which  the  carrier  U  properly  entitled 
therefrom. 

But  these  considerations  are  for  the  prac- 
tical judgment  of  Congress  in  deteriuining 
the  extent  of  the  regulation  necessary 
tinder  existing  corditiona  of  transportation 
^  to  conEerre  and  promote  the  interests  of 
^InteretaCe  commerce.  If  the  situation  bas 
•  become  snch,  by  reason  of  the*intcr1>lend- 
ing  of  the  interstate  and  intrastate  opera- 
tions of  interstate  carriers,  that  adequate 
regulation  of  their  interstate  rates  cannot 
be  maintained  without  imposing  require- 
ments with  respect  to  their  intrastate  rates 
which  substantially  affect  the  former,  it  is 
for  CongresB  to  determine,  within  the  limits 
of  its  constitutional  authority  over  inter- 
state commerce  and  iti  Instruments  the 
measure  of  the  regulation  It  should  supply. 
It  is  the  function  of  this  court  to  interpret 
and  apply  the  law  already  enacted,  but  not, 
under  the  guise  of  construction,  to  provide 
ft  more  comprehensive  scheme  of  regulation 
than  Congress  has  d«cided  upon.  Nor,  in 
the  absence  of  Federal  action,  may  wb  deny 
eSect  to  the  laws  of  the  state  enacted  with- 
in the  field  which  it  is  entitled  to  occupy 
until  its  authority  is  limited  through  the 
exertion  by  Co  ogres*  of  it*  paramount  con- 
stitutional  power. 

Second.  Ar«  th«  •tate't  acts  and  ordart 
•on/licoforyf 

The  rate-making  power  is  a  legislative 
power  and  necessarily  implies  a  range  of 
legislative  discretion.  We  do  not  ait  as  a 
board  of  revision  to  substitute  our  judg- 
ment for  that  of  the  legislature,  or  of  the 
oommiaaion  lawfully  constitute]  by  it,  as  to 
matters  within  the  province  of  either.  San 
Diego  Land  4  Town  Co.  v.  Jasper,  189  U. 
8.  439,  446,  47  L.  ed.  802,  8BS,  23  Sup.  Ot. 
Bep.  671.  The  case  falls  within  a  well-de- 
flned  category.  Here  we  have  a  general 
schedule  of  rates,  involving  the  profltahle- 
neas  of  the  intrastate  operation*  of  the 
carrier,  taken  as  a  whole,  and  the  inquiry 
la  whether  the  state  has  overstepped  the 
constitutional  limit  by  making  the  rates  so 
unreasonably  low  that  the  carriers  are  de- 
prived of  their  property  without  due  proc- 
ess of  law,  and  denied  the  equal  protection 
of  the  laws. 

The  property  of  the  railroad  corporation 

has  been  devoted  to  a  public  use.    There 

Is  always  the  obligation  springing  from  the 

nature  of  the  business  in  which  It  is  en- 

^gaged — which  private  exigency  may  not  be 

^permitted   to  ignore — that   there   shall   not 

■  be   an    exorbitant    charge  *  for    the    service 

rendered.  But  the  state  has  not  seen  fit  to 

oBdertaka  the  aerrio*  Haelfj  mi  the  pri- 


vate property  embarked  in  It  b  not  placed 
at  the  mercy  of  legislative  caprice.  It  rests 
secure  under  the  constitutional  protection 
which  extends  not  merely  to  the  title,  but 
to  the  right  to  receive  just  compensation 
for  the  service  given  to  the  public.  Stone 
V.  Farmers'  Loan  ±  T.  Co.  116  U.  S.  307, 
29  L.  ed.  630,  8  Sup.  Ct.  Eep.  334,  388,  1101; 
Georgia  R.  A  Bkg,  Co.  v.  Smith,  128  U.  8. 
174,  179,  32  L.  ed.  377,  380,  9  Sup.  a.  Kep. 
47;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  33  L.  ed.  970,  3  Inter*. 
Com.  Rep.  209,  10  Sup.  Ct.  Hep.  462,  702; 
Beagan  v.  Farmers'  Loan  &  T.  Co.  1G4  O. 
S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
SeO,  14  Sup.  Ct.  Bep.  1047;  St.  Louis  A  & 
F.  R.  Co.  V.  Gill,  IGS  U.  S.  649,  662,  39  L. 
ed.  667,  568,  16  Sup.  Ct.  Bep.  484;  Coving- 
ton Jt  L.  Turnp.  Road  Co.  v.  Sandford,  104 
U.  S.  6TS,  596,  G97,  41  L.  ed.  660,  666,  667, 
17  Sup.  Ct  Rep.  198;  Smyth  v.  Aroes,  169 
U.  S.  460,  42  L.  ed.  819,  18  Sup.  Ct.  Bep. 
418;  San  Diego  Land  ft  Town  Co.  v.  Na- 
tional City,  174  U.  S.  730,  764,  43  L.  ed. 
1154,  IIBO,  19  Sup.  Ct.  Bep.  804;  San  Diego 
Land  A,  Town  Co.  v.  Jasper,  189  U.  S.  439, 
446,  47  L.  ed.  892,  896,  23  Sup.  Ct.  Bep.  671; 
Stanislaus  County  v.  San  Joaquin  A,  K. 
Biver  Canal  &  Iirig.  Co.  192  U.  S.  201,  216, 
48  L.  ed.  40S,  408,  24  Sup.  Ct  Rep.  241; 
Knoxville  v.  Kuoxville  Water  Co.  212  U.  B. 
1,  17,  63  L.  ed.  371,  381,  29  Sup.  Ct.  Bep. 
148;  Willcox  V.  Consolidated  Gas  Co.  212 
U.  S.  19,  41,  S3  L.  ed.  382,  30E,  89  Sup.  CL 
Bep,  192,  16  Ann.  Cas.  1034. 

In  determining  whether  that  right  haa 
been  denied,  each  case  must  rest  upon  it* 
spec i a]  facts.  But  the  general  principles 
which  are  applicable  in  a  case  of  this  char- 
acter have  been  set  forth  in  the  decisions. 

(1)  The  basis  of  calculation  is  the  "fair 
value  of  the  property"  used  for  the  con- 
venience of  the  public.  Smyth  v.  Ames,  169 
U.  S.  S46,  42  L.  ed.  840,  18  Sup.  Ct  Rep.  418. 
Or,  as  it  was  put  in  San  Diego  Land  A 
Town  Co.  r.  National  City,  174  U.  8.  757, 
43  L.  ed.  1161,  19  Sup.  Ct  Rep.  804:  "What 
the  company  is  entitled  to  demand,  in  order 
that  it  may  have  just  compensation,  is  a 
fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  Is  being  used  for 
the  public."  See  also  San  Diego  Land  A 
Town  Co.  V.  Jasper,  supra;  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  41,  63  L. 
ed.  382,  395,  29  Sup.  Ct  Rep.  102,  15  Ann. 
Cos.   1034. 

(2)  The  ascertainment  of  that  value  I* 
not  controlled  by  artificial  rules.  It  is  not 
a  matter  of  formulas,  but  there  must  be  ft 
reasonable  judgment,  having  its  basis  in 
a  proper  consideration  of  all  relevant  facta. 
The  scope  of  the  inquiry  was  thus  broadly 
described  in  Smyth  v.  Ames  (169  U.  8.  pp. 
646,  647)  I  "In  order  to  asoertain  that  nhtt, 
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•tha  origiiiU  coat  of  eotutruetion, 
amoimt  expended  {a  penuknetit  improve- 
menti,  the  amoimt  and  nuukat  ralue  of  it* 
bonds  and  atock,  the  present,  as  compared 
vith  the  original,  coat  of  construction,  the 
probable  earning  capacity  of  the  propertj 
nnder  particular  rates  prescribed  hj  stat- 
nte,  and  the  sum  required  to  meet  opera- 
log  cxpenaea,  are  all  matters  for  considera- 
tion, and  are  to  be  given  such  weight  as 
may  be  just  and  right  in  each  case.  We 
do  not  say  that  there  may  not  be  other 
mattera  to  be  regarded  in  estimating  the 
value  of  the  property.  What  tbs  company 
is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  wbich  it  employs  for  the 
public  conTenience.  On  the  other  band,  nhat 
the  public  is  entitled  to  demand  is  that  no 
more  be  exacted  from  it  for  the  qm  of  a 
pnblio  highway  than  the  aerricea  rendered 
by  it  are  reasonably  worth." 

fS)  Where  the  buaineas  of  the  carrier  is 
both  interatate  and  Intraatate,  the  queation 
whether  a  scheme  ol  iwyimiim  rates  Szed 
by  the  atata  for  intrastate  transportation 
affords  a  fair  return  must  ha  determined 
by  eonaidering  separately  the  value  of  the 
property  employed  in  the  Intraatate  busi- 
ness and  the  compensation  allowed  in  that 
busineaa  under  the  rates  prescribed.  This 
was  abo  ruled  in  the  Smyth  Case  (id.  p. 
Ml).  The  reason,  as  there  atated,  la  that 
the  state  cannot  juatify  unreasonably  low 
rates  for  domestic  transportation,  consid- 
ered alone,  upon  the  ground  that  the  carrier 
is  earning  large  proQts  on  its  interstate 
business,  and,  on  the  other  hand,  the 
carrier  cannot  justify  unreasonably  high 
rates  on  domestic  business  because  only  in 
that  way  is  it  able  to  meet  losses  on  its  in- 
terstate business. 

In  the  present  cases  the  necessity  of  this 
segregation  of  the  domestic  business  in  de- 
termining values  and  results  of  operation 
was  recognised  by  both  parties.  Voluminous 
testimony  was  taken  before  the  master, 
and  numerous  exhibits  containing  data  and 
^e^culations  were  submitted  for  the  pur- 
Q  poae  of  showing  their  respective  estimates 
•  of  the  value  of  the  entire  property  of  the 
carriers  in  Minnesota,  the  amount  of  Income 
and  expense  in  that  state,  their  theories 
of  apportionment  between  the  interstate 
and  intraatate  business,  and  their  conten- 
tions aa  to  the  net  return  for  intrastate 
transportation  under  the  state  rates.  The 
multitude  of  facts  which  are  involved 
makes  it  impossible  here  to  present  a  com- 
prehensive review,  even  in  a  summary  way. 
We  muat  Be  content  with  a  statement  of 
the  salient  pointa,  and  deal  only  with  thoae 
matters  which,  after  a  careful  considera- 
tion of  the  entire  reooid,  we  r^ard  aa  eon- 
troUlBg  onr  deelsko. 


In  each  of  the  three  cases  (save  in  ear- 
tain  particulars  with  respect  to  that  of  tha 
Uinneapolis  k  St.  Louis  Rsilroad  Company) 
the  method  adopted  by  the  maater  was  as 

The  period  taken  for  the  purpose  of  teat- 
ing  the  sufficiency  of  the  rates  was  the  fiscal 
year  ending  June  30,  190S.  During  this 
period,  all  the  rates  in  question,  freight 
and  passenger,  were  actually  in  force,  with 
the  exception  of  the  commodity  ratea  pre- 
scribed by  the  act  of  April  IS,  1907,  which 
had  been  enjoined.  The  amount  of  the  re- 
duction in  the  intrastate  revenue  which 
would  have  been  caused  by  the  application 
of  the  commodity  ratea  is  shown. 

The  maater  found  the  present  value  of 
the  entire  property  of  the  carrier,  used  in 
tha  public  service  in  the  state  of  Minnesota. 
This  valuation  waa  as  of  June  30, 190S,  and 
waa  made  on  the  basis  of  the  cost  of  repro- 
duction new.  The  master  also  made  find- 
ings as  to  tbs  original  cost  of  construction, 
and  as  to  the  present  value  on  the  basis  of 
cost  of  reproduction  new,  of  the  entire  sys- 
tem of  the  carrier.  The  estimated  value  of 
the  railroad  property  within  the  state  waa 
divided  between  the  freight  and  paaaenger 
business  upon  the  relation  of  the  gross 
revenue  derived  from  each.  The  part  of 
the  total  value  wbich  was  thus  assigned 
to  the  freight  business  within  the  state  waa 
then  divided  between  the  interatate  andM 
Intraatate  freight  business  on  tha  basis  of* 
gross  revenue;  and  a  almilar  division  was 
made  between  the  interstate  and  intrastate 
business  of  the  property  value  assigned  to 
the  passenger  department.  In  this  way  the 
master  found  the  value  of  the  property  used 
in  intrastate  tranaportation,  freight  and 
passenger,  upon  which  be  computed  the  net 
return  received  by  the  carrier. 

There  waa  no  substantial  dispute  aa  to 
the  amoKBt  of  the  entire  revenae  assignabla 
to  the  state  or  aa  to  Its  division  between 
interstste  and  intrastate  businees,  as  an  ex> 
amination  of  the  transactions  in  which  tlia 
revenue  was  obtained  permitted  the  making 
of  the  requisite  apportionments  with  rea- 
sonable cutainty. 

The  maater  also  aacertained  the  total  ex- 
pense incurred  by  the  carrier  within  the 
state.  This  expense  was  first  divided  be- 
tween freight  and  passenger  buainesa. 
Those  Items  of  cost  which  were  directly 
incurred  in  esch  sort  of  business,  and  not 
common  to  both,  were  directly  assigned; 
and  such  items  were  found  to  cover  about  60 
per  cent  of  all  expenaea.  The  remaining 
items,  those  of  common  expense,  were  di- 
vided between  the  freight  and  passenger 
upon  the  relation,  as  to  most  of 
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them,  of  rcTenne  trftln-milei,  and  u  to  Uie 
others,  ofrerenue  engine-miles. 

Having  thus  ascertained  the  share  of  the 
expense  withiii  the  state  of  the  freight  and 
passenger  departments  respectively,  it  ri 
mained  to  divide  that  share,  in  each  cas 
betveen  the  interstate  and  intrastate  bus 
ness.  This  apportionment  was  made,  i 
the  case  of  freight  expense,  npon  what  wt 
termed  an  "equated  ton-mila  basis;"  and  1 
the  case  of  passenger  expense  upon  a 
"equated  passenger- mils  basia"  That  is  I 
•aj,  the  master  concluded  that  the  cost  per 
ton -mile  of  doing  the  intrastate  freight 
business  was  at  least  tiro  and  one-hatf 
times  the  cost  per  ton-mile  of  the  in 


state  freight  business,  and  hence  he  divided 
the  total  freight  expense  according  to  ^ 
the  relation  of  the  interatate  and  JJ 
intrastate  ton-milea  fttter*  the  lattar* 
had  been  increased  two  and  ono- 
half  times.  In  the  case  of  the  passen- 
ger expense,  he  concluded  that  the  cost  per 
passenger- mile  in  the  intrastate  buainesa 
was  at  least  IS  per  cent  greater  than  that 
in  the  interstate  business,  and  the  total 
passenger  expense  was  divided  upon  the 
relation  of  passenger -miles  after  increasing 
the  intrastate  passenger-miles  10  per  cent.t 
By  the  use  of  equalizing  factors,  the  same 
result  was  obtained  upon  what  waa  called 
an  "equated  revenue  baaU."} 


t  The  method  ia  Ulvatrated  from  the  following  extract  from  the  findings  in  the  Nortlb 
•m  Pacific  Case: 

Equated  Ton-Uile  Buia. 
Freight — On   basis   of    1   Intrastate 
ton  mile  coating  aa  much  as  2.5 
interstate  ton  milea. 

Actual  Equated  Proportion     Openttiy 

Expo. 

JntraaUte  ton  miles   1 30,eB0,S 38  X 8 JI-32B,4S2 ,47 0-29.362%     (1,356,273.82 

IntersUU  ton  milea   960, 7 09,49 4  XI. 0-480, 709,49 4— 74.038%       3,088,444.4* 


1,091,800,482  1,287,161,804-100.% 

Equated  Passenger-Mile  Baai*. 
Passenger — On   basis   of   100   intra- 
state  passenger   miles   costing   01 
■tiuch  oa  115  interstate  passenger 


16,343,718.21 


niles 


Actual 


Equated    Proportion    Operating 


163,248,320 


101,095,891-100.%       92,311,631.95 


(Equated  Revenue  Basis. — In  the  case  of  the  Northern  PaeiQe  Company  it  was  found 

that  tne  relation  of  freight  revenue  per  ton  per  mile  derived  from  the  intrastate  busi- 

X  ness,  OS  compared  with  the  interstate  business,  was  as  1.4387  is  to  1.0000.     The  relatim 

K  of  cost  per  ton  per  mile  in  the  intrastate  business  in  proportion  to  revenue,  to  the  colt 

■  per  ton  per  mile  in  interstate  business  in  proportion  to  reveoue,  was  then  found  to  be 

oi  1.7377  ia  to  IJtOOO,  oe  follows: 

260      1.4387     1.7377 

lOO      1.0000     1.0000 
The  actual  intrastate  freight  revenue  was  multiplied  by  1.7377  to  obtain  the  equated 
revenue,  and  t^us  the  same  percentages  were  obtained  as  on  the  equated  ton-mile  baaia, 
at  follons: 

Equated  Revenue  Basis.     Freight. 

Actual  Revenue.  Equated  Revenue. 


«J0,65e.453. 80-100.% 
The  relation  of  revenue  per  passenger  mile,  intrastate  and  interstate,  was  found  to  be 
as  1,0092  is  to  1.0000;  and  thus,  the  relation  of  cost  per  passenger  mile  in  relation  to 
revenue  was  as  1.13S5  is  to  1,0000.     The  division  was  then  made  oa  foUowi: 
Equated  Revenue   Basis.     Passenger. 

Actual  Revenue.  Equated  Revenue. 

Intrastate  {1,0 15,1 50.34X1.1396-?!  ,156,783. 8 1-37 .347% 

IntersUte   1,040,718.17X1.       -1,940,718.17-62.863% 


13,007,481  .OS-100.% 
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*  •  TIm  net  proHU  of  the  Intentate  and  in- 
tiutata  buBtneues,  reapeetively,  paiseoger 
end  freight,  were  then  found  by  deducting 
the  apportioned  Bbare  of  expenie  from  the 
apportioned  share  of  revenue,  and  the  rate 
per  cent,  of  the  net  profit  upon  the  rate 
Talue  aseigned  to  each  aort  of  buaineiB  wa* 
computed.  The  master  concluded  that  the 
returns  from  intraatate  tranaportatios  were 
unreasonably  low,  and  henea  that  the  ratea 
in  question  wera  conBsoatory. 

The  validity  of  th«  reault  dependa  upon 
tha  estimates  of  the  value  of  the  property 
within  the  state  and  the  apportionment  b 

0  both  of  value  and  of  expense  between  inter- 

9  stale  and  intraatate  operations. 

*  *  It  will  be  convenient  to  take  np  the  three 
eases  separately: 

1.  If  ortftem  Paoifie  BaUaay  Company. — 
The  par  value,  April  80,  1908,  of  the 
stock  of  this  company,  was  found  to  be 
9215,539,034.99,  and  of  the  honda,  $160,- 
256,577.68;  total,  «405,7 96,392.65.  (Includ- 
ed in  this  statement  of  capital  stock  is  the 
nun  of  (60,539,634.90  received  to  April  30, 
1908,  upon  subscriptions  to  new  capital 
■tock  [196,000,000]  authorized  by  atock- 
bolders'   resolution  Janu&ry  7,   1B07}. 

These  seeuritiea  and  their  value  in  the 
market  rest  upon  the  entire  property  of  the 
company.  They  include  assetB  of  consider- 
able value  (for  example,  the  stock  of  the 
Northwestern  Improvement  Company,  own- 
ing extensive  ooal  lands),  which,  however, 
do  not  form  part  of  what  may  be  called  the 
operating  property  of  the  company,  or  that 
devoted  to  the  public  service,  upon  which 
the  fair  return  is  to  he  calculated  (15  In* 
ters.  Com.  Rep.  376,  397,  407).  Referring 
t«  tbe  market  value  of  the  securities,  the 
master  said:  "Assets  and  property  not  de- 
voted to  public  service  have  not  been  valued, 
and  as  tbey  are  a  large  element  in  stock 
valuation  it  follows  that  value  ol  bonds 
and  BtockB  is  wholly  unreliable  and  can- 
not be  used  in  these  cases  as  an  element  in 
determining  the  value  of  operating  proper- 
ty, or  as  a  basis  for  rate-making."  In  this 
view  the  master  was  undoubtedly  right. 

Much  evidence  was  produced  before  the 
master  for  the  purpose  of  showing  the  ac- 
tnal  cost  of  construction  and  equipment  of 
the  entire  railroad  system  from  the  be- 
ginning down  to  April  3D,  1S08.  This,  the 
master  states,  could  be  shown  only  by  the 
corporate  books  and  records;  and  in  the 
e»rly  hifitory  of  the  original  company  these 
mn  somewhat  olwcure  and  uncertain,  and, 
by  reason  of  lapse  of  time,  could  not  be 
verified  by  other  proof.  The  total  invest- 
ment cost  of  the  railroad  system  of  the 
5  Northern  Pacific  thus  shown  was  8369,252,- 
7  TH.     This  inoluded'certain  items  which  tlu 


master  held  not  to  h«  properly  allowabU 
as  a  part  of  the  cost,  and  after  their  de- 
duction the  cost  waa  found  to  be  1312,248,- 
555.  Of  this  investment  cost,  it  appears 
from  the  evidence  submitted  by  the  com- 
pany's comptroller  that  the  sum  of  tJ2S,- 
184,985.82  was  expended  for  construction 
and  equipment,  and  for  improvements  and 
betterments,  during  the  period  from  Sep- 
tember 1,  1896,  to  April  SO,  1908.  The 
master  found  that  the  Minnesota  track 
mileage  Is  substantially  21  per  cent,  of  the 
track  mileage  of  the  whole  system  t  and 
that  if  the  cost  were  proportioned  accord- 
ingly, the  amount  ssalgnable  to  the  state 
of  the  entire  cost  of  construction  and  equip- 
ment, as  stated,  would  be  (65,971,492. 

The  master,  however,  and  the  court  be- 
low, in  conflrming  his  findings,  held  that 
ratea  were  not  to  be  predicated  upon  the 
original  investment. 

Taking,  sj  tha  basis,  the  cost  of  repro- 
duction new,  the  master  found  the  value  of 
the  entire  railroad  system  or  operating 
property  of  this  company  to  be  (452,666,- 
4S0.t  The  value  of  that  portion  of  the  sys- 
tem which  was  in  the  state  of  Minnesota 
was  separately  found,  on  the  same  basis, 
to  ha  (90,204,545.  It  was  npon  this  esti- 
mate of  the  value  of  the  property  in  ths 
state,  as  apportioned  between  the  Inter- 
state and  intrastate  businesa,  that  the  mat- 
ter computed  the  rate  of  return.  ^ 

The  total  net  profits  of  the  company  fori 
the  fiscal  year 'ending  June  30,  1908,  from* 
its  Minnesota  business  (interstate  and  In- 
trastate}, was  found  to  be  $6,431,514.58. 
This  was  equal  to  6.021  per  cent  on  tlM 
entire  eatimated  value  of  the  property. 
This  showing  of  the  results  of  the  entire 
business  at  once  directs  attention  to  the 
importance  of  the  methods  adopted  in  mak- 
ing apportionments;  but  before  consider- 
ing these,  the  question  is  presented  as  to 
the  soundness  of  the  underlying  estimate 
of  value.     May   it  be  accepted   as  a  basis 

tThe  master  found  that  the  total  track 
mileage  of  the  system  was  7695.80  and  that 
the  track  mileage  in  Minnesota  was  1S25.20. 
In  both  caaes  spurs,  yatds,  and  sidings  wer< 
included.  In  Minnesota,  as  shown  by  the 
company's  statement,  the  "passing,  side, 
and  industry  tracks"  amounted  to  613.11 
mites,  leaving  for  the  ain^e  track,  and  sec- 
ond and  third  main  track,  milee,  a  total  of 
1112.79  miles. 

tThis  estimate  did  not  include  the  in- 
terest of  the  Northern  Pacific  in  the  Spo- 
kane, Portland  A  Seattle  Railroad  which 
was  under  construction,  or  the  Big  Forks 
&  International  Falls  Railway,  or  the 
Minnesota  &  International  Railway,  or  in 
certain  lines  in  Manitoba,  under  lease, 
which  were  found  not  to  be  part  of  the 
operating  system. 
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for  ■  flnding  thut  tha  ntte*  tri  oonfiiot- 
torrt 
ig     Valuei. — Tha    Itenu    Bnteriog    into    tha 
J  T«1uatfon  are  let  forth  In  the  margiiLt 
■     *Tbe  flrit  Item  ii: 

"Lands  for  right  of  way,  Tftrds,  and  tor- 
miiiab,  •21.024^62." 

Thla  is  for  the  bars  land,  without  atrne- 
tnrw  or  improTemaiita  of  any  tort,  ai  the 
entire  coat  of  reproduction  in  building  the 
road  and  erecting  all  the  ezuting  atnietorea 
ii  ooTsred  in  other  itema,  Tha  maater 
Btatea  that  tha  amount  thui  aUoirad  for 
laud  ii  made  up  aa  toUawai 

■^ermtnal      properties,      St 

Paul       appraisement       of 

Eaad,  Watson   &   Taylor, 

aa    modified    t:^    railroad 

company    $7,645,100.24 

"Add    6    per    cent,    for    the 

eost    of    acquisition    and 


5eMt    of    acquiaition    and 
aonaequcntial  damssea  . . . 
■  Troperty  acquired  aftw  ap- 


llinneapolia  appraiaement 
of  Blifood,  Barney,  and 
Bidgeway,  as  modified  by 
railway    company 

'Add  G  per  cent,  for  acqui- 
aitfoQ  and  eanseqnentia] 
damage*    

"Property  acquired  after  ap- 
praiaement   

"Duluth,  appraisement  «t 
Stryker,  Mendenhall,  and 
Little  

"Add  26  per  cent,  for  rail- 
way Talue,  cost  of  acqui- 
sition,   and    conaeqoential 


«82,2aS^l 


201,380.80 


Total  value  of  tcrmlnala.. 
"Lands  outside  of  terminala 
"Grand  total    


200,610.86 
17,816,869.46 
3,708,693.46 
21,024,662.90" 


■pecnlitire  eatimate  of  "cost  of  reproduc- 
tion;" that  it  is  largely  in  exceas  of  tha 
market  value  of  adjacent  or  similarly  altu- 
ated  property;  that  it  does  not  represent 
the  present  value,  in  any  true  sense,  but 
constitutea  a  conjecture  aa  to  the  amount 
which  tha  railway  company  would  have  t» 
pay  to  acquire  iti  right  of  way,  yards,  and 
terminala,  on  an  asaumption,  Itaslf  inad- 
missible, that,  while  the  railroad  did  not. 
exist,  all  other  conditions,  with  respect  to- 
the  agricultural  and  industrial  develop- 
ment of  the  atate,  and  the  location,  popu- 
lation, and  activities  of  towns,  villages,  and 
citiea,  were  aa  they  now  are. 

We  may  tint  consider  the  basis  for  tha 
finding  with  respect  to  the  "lands  outsida 
terminals," — that  ia,  the  right  of  way  and 
station    grounds,    etc,    outside    the    threa^ 
citiea.  ^ 

*  (a)  Latidt  ourtUa  (erminab. — The  com-* 
plainanta'  witness  waa  Mr.  Cooper,  tha 
land  commiasioner  of  the  company,  who  has 
charge  of  the  land  grants  for  its  entire 
system,  of  its  right  of  way  and  land  pur* 
chases,  and  has  had  a  wide  experience  In 
connection  with  land  values  along  the  linea. 
of  the  railway.  In  the  latter  part  of  1906,. 
the  state  notiSed  the  company  to  report 
the  value  of  its  properties,  requiring  a. 
statement  in  one  column  of  the  "market 
value,"  and  in  another  column,  of  th» 
"^alue  for  railway  purposes."  Ur.  Coop«r 
was  instructed  to  prepare  the  valuation  for- 
thia  report.  From  the  information  he  re- 
ceived in  special  inquiries,  and  his  own. 
knowledge,  and  following  what  he  under- 
stood to  be  the  instructions  from  tha- 
state,  he  set  down  under  the  heading  of 
"market  value,"  not  the  market  value  in. 
the  proper  sense  of  that  term,  but  what 
in  his  judgment  it  would  cost  the  railroad' 
company  to  acquire  the  land.  This  included" 
an  excess  which  he  estimated  the  company 
would  have  to  pay  over  the  market 
value    of    contiguous    and    similar    prop- 


•         tValuation — Northern  Paclfle. 
1.  Lands  for  right  of  way,  yards 

and  terminals  921,024,568 

S,  Grading,  clearing,  and  grub- 

bii^  12,331,641 

5.  Protection  work,  rip-rap,  rt- 

taining    walls 374,091 

4.  Tunnels     263,360 

6.  Crosstiea  and  awitchtiss 8,037.676 

6.  Ballast    1,960,969 

7.  RailB    6,045,807 

8.  Track  fastenings   727,228 

9.  Switches,  frogs,  and  railroad 

crossings   393,717 

10.  Track  laying  and  surfacing..   1,600,691 

IL  Bridges,  trestles,  and  co- 
verts            3,686,063 

12.  Track    and    bridge    tools. . . .  28,073 

tS.  Feneaa,    cattle    guarda,    and 

■ipa    AnfiV» 


14.  Stockyards       and       appnrto- 


87,0! 


16.  Water    stations 

436,480 

16.  Coal    stations 

120,039 

17.  Stations,  buildings,  and   fix- 

tures     

920,423 

1,061,874 

19.  Steam     and     electric     power 

plants,  gas  plants 

196,838- 

SO.  General    repair   shops 

1,182,084 

62>,sa^ 

and  cinder  pita 

1.028,846 

23.  Ttack  acales  

38,820- 

24.  Docks   and    wharves 

768,306 

27. )   Tel^rraph    and    telaphona 
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ert;  if  It  wen  called  upon  to  tin- 
dirtaki  inch  «  reproduction  of  ita 
right  of  way.  It  did  not,  however,  embrace 
AS  allowance  for  paymBnta  wh[ch  might 
Jiave  to  be  made  for  improvementa  that 
pouibly  might  be  found  upon  tbe  property 
in  Buch  case,  or  for  the  cunaeiiuential  or 
jseTerance  damage!  which  might  poBsibly 
have  to  be  met,  or  for  the  expense  of  ac- 
■quisitioD.  These  supposed  additional  out- 
lays he  undertook  to  estimate.  For  this 
purpose  he  increased  the  "market  value"  as 
■stated  (in  the  case  of  agricultural  lands 
^neralty  multiplying  it  by  three),  and 
thus  reached  the  amount  set  down  as  tbe 
*value  for  railway  purposes."  As  it  serves 
clearly  to  illustrate  the  theory  upon  which 
the  land  valuations  were  made,  we  make 
the  following  excerpts  from  Mr.  Cooper's 
testimony: 

,     The  Master:  When  you  speak  of  value, 

J  you  mean  cost  of  purchasel 

*  'Witness:  Cost  of  purchase;  we  are  using 
the  word  "value"  somewhat  wrongly,  as 
we  are  talking  along  here.  It  1*  the  cost 
«f  purchasing  that  property  to-day. 


Witness:  The  word  "value"  doesnt  eeem 
to  me  to  fit  this  case,  because  all  the  time 
we  are  figuring  on  tbe  cost  of  reproducing 
this  property,  and  our  instructions  from 
the  state  use  the  word  "reproduce."  Now, 
if  a  railroad  company  could  buy  property  at 
what  is  generally  considered  its  value,  the 
word  "value"  would  fit  ia  all  right,  but 
there  is  this  excess  which  a  railroad  com. 
pany  has  to  pay  beyond  what  is  generally 
Accepted  as  its  value  which  increases  the 
40St  of  reproducing  a  railroad  property. 

Q.  And  this  excess  wbicb  you  now  apeak 
«f  is  Included  in  your  market  values  as  re- 
ported to  tbe  state  and  used  iu  your  testi- 

A.  That  is  right.         .... 

Q.  .         .         .         Well,      now,      does 

the  term  "market  value"  as  you  have  used 

it  in  making  this  report  to  the  state  and  in 

your  testimony  here  have  the  same  mean- 

K  lug,  or  is  it  used  in  the  same  sense  with 

•  28}  General    office   furniture 73,SE4 

19.  Solidification      of      roedbed. 

(Absorbed   In    above) ' 

ToUI   1   to   28 t5S,72M8B 

SO.  Engineering,         superintend- 
ence, legal  expenses,  H  per 

cent  1  to  2S 2,786,036 

8L  Locomotives    S,4G4,040 

82.  Passenger  equipment 1,349,829 

S3.  Freight  car  equipment 7,519,722 

U.  Miscellaneous    equipment...  272,177 
,15.  Marine  equipment  (none) 

Total  items  1  to  S4 «T4^0S,7S> 


reference  to  the  valuea  yon  have  fixed  and 
reported  to  the  state  for  properties  on  the 
right  of  way  outside  of  the  terminals  and 
outside  of  the  larger  dtiesT 

A.  Oh,  yes. 

Q.  As  in  the  cities  here! 

A.  Yes;  the  saate  rule  was  applied  all 
through  iu  the  Minnesota  valuations. 

Q.  Therefore,  your  Judgment  as  to  the 
value  of  the  railroad  property  is  always 
that  it  is  higher  than  the  ralus  of  con* 
tiguous  property! 

A.  Yes,   yes,   that   is   true 

Q.  So  that,  in  every  case,  what  you  call 
the  market  value  is  the  value  of  contigu- 
ous or  limilarly  situated  property,  with  an 
additional  amount  which  a  railroad  com- 
pany is  ordinarily  compelled  to  payl  ,, 

A.  That  is  right.        ...  .J 

Q.  You  have  put  into  the  market  value* 
ths  excess  which  a  railroad  company  pays 
for  land! 

A.  That  is  eonect. 

Q.  Then,  when  you  multiply  that  by  S, 
you  are  multiplying  by  8  one  of  the  ele- 
ments going  to  make  up  excessive  cost  to 
a  railroad  company! 

A.  That  is  right.         ,  .  ,         . 

Q.  And  you  are  unable  to  state  how  much 
upon  the  average  you  have  added  to  the 
true  or  normal  market  value,  to  allow  for 
the  additional  amount  which  the  railroad 
company  would  have  to  pay  upon  the  hy- 
pothesis that  it  is  now  compelled  to  pur- 
chase the  land! 

A.  That  is  correct. 

Q.  And  then  having  determined  to  yonr 
satisfaction  at  whet  figure  or  sum  you 
would  place  the  market  value  of  this  prop- 
erty to  the  railroad  company,  as  you  hare 
described,  you  have  added  another  sum  for 
severance  damage,  cost  of  improvements 
unnecessary  to  tbe  company,  easements  in 
abutting  property,  and  general  ezpenseaT 

A.  That  Is  correct 

Q.  And  you  have  determined  that,  tn 
agricultural  communities,  this  second  ad- 
dition is  shown  by  the  use  of  the  multipla 
3T 

3S.  Freight  on  construction  ma- 
terial— absorbe  d. 

37.  Contingencies,  0  per  eent  1 

to  34 8,710,478 

88.  Stores  and  suppliea  in  Minno- 

BOU    2,6GS,97S 

39.  Interest  during  construction, 
4  per  cent,  2i  years 
Items  1  to  36 7,420,097 

40.  Interest  in  terminal  proper- 
ties, St.  Paul  depot,  Dn- 
luth  depot,  Minnesota 
traosfei    2,204,344 
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A.  I  think  tht  mnltiple  of  3  ia  too  low, 
knd  I  lo  testiSed  in  this  ease.  When  fou 
ue  going  through  ft  highly  cultivated 
country  I  think  the  multiplier  of  3  ii  not 

Q.  But  that  is  nbat  f  ou  used  for  the  pur- 
pose of  the  right  of  way  value  of  land 
through   the   agricultural   communities  t 

A.  That  is  right,  in  this  state. 

Q.  And  in  the  cities,  in  the  three  larga 
termmala,  jou  have  added  to  what  you  de- 
scribe as  the  market  value  of  the  lands  to 
the  railroad  company,  ascertained  as  de- 
scribed  hy  you  already,  the  amount  neces- 
sarily to  produce  the  diHerence  shown  in 
your  testimony  between  the  market  value 
of   the   terminals  and  the   right   of  way 


■  we  can  BBoertain*from  an  inspection  of  your 
testimony,  the  amount  of  the  difference  be- 
tween the  market  value  to  the  railroad 
company,  ai  you  have  described,  and  the 
right  of  way  value,  and,  in  the  rural  com- 
munities or  agricultural  districts,  the  dif- 
ference between  the  market  value  to  you 
and  the  right  of  way  value,  there  is  nothing 
in  any  of  your  exhibits  which  will  show,  nor 
are  you  now  prepared  to  state,  the  differ- 
ence in  what  might  be  termed  the  normal, 
true,  ordinary  market  valae  of  the  lands  to 
the  ordinary  individual,  and  the  sum  which 
you  have  flxed  as  the  market  value  to  the 
railroad  company  if  it  were  now  compelled 
to  purchase. 

A.  That  is  correct. 

The  "market  value"  of  the  lands  (outside 
of  the  three  cities)  thus  fixed  and  reported 
to  the  state  was  $!,00S,49I.50,  and  the  in- 
creased  amount  estimated,   in  the   manner 

stated,  which  was  reported  as  the  "value 
for  railway  purposes"  was  (4,044,924.60. 
The  latter  amount  was  submitted  by  the 
eomplainanta  in  this  case  as  the  value  of 
the  lands.  The  master  thought  that  the 
complainants'  witness  used  too  large  a  mul- 
tiplier, and  allowed  TS  per  cent  of  the 
amount  thus  claimed,  or  (3,708,693.46,  stat- 
ing that  this  was  determined  upon  as  the 
"fair  reproduction  value  of  the  property." 
This  allowance,  it  will  he  observed,  was 
about  $1,700,000  in  excess  of  Mr.  Cooper's 
estimate  of  "market  value"  as  that  term 
was  used  in  making  the  report. 

(b)  Terminal  properties. — This  term  is 
usPd  to  designate  the  lands  for  the  right  of 
way,  yards,  and  terminols  in  St.  Paul,  Min- 
neapolis, and  Duluth.  The  total  original 
cost  of  these  lands  to  the  company  (ac- 
cording to  its  statement  based  on  the  best 
infuii;:aEii)n  olit:iiiiabIc),  ille'udin?  purclias* 
es  to  April  30,  lODS,  was  ?4..')2:,22d.7li. 
The  master  allowed   as   their  value,  apart 


from  the  improvements  made  by  the  com-J 
pany,   which,   as    we   have   said,   were*em-< 
braced  in  the  other  items  of  reproduction 
coat,  the  sum  of  (17,31 6,869.46. 

In  preparing  the  valuation  for  the  report 
to  the  state,  Mr-  Cooper  employed  real  «•- 
tat«  men  in  each  of  the  cities  to  make  an 
appraisement.  He  instructed  them,  as  ha 
testiflei,  "to  make  a  conservative  report  of 
the  cost  of  reproducing  the  properties  owned 
by  the  company  in  each  of  their  respec- 
tive cities,"  They  divided  the  property  in- 
to districts  and  reported  their  estimat«  of 
units  of  valne,  as,  for  example,  by  th* 
square  foot.  Mr.  Cooper  took  these  re- 
ports, discussed  their  valuations  with  th* 
appraisers,  and,  aided  by  his  own  knowl- 
edge, formed  an  independent  judgment,  in 
no  case  increasing  and  in  some  instances 
(with  respect  to  certain  St,  Paul  and  Min- 
neapolis property)  reducing  tlie  appraisers*^ 
values.  He  then  set  forth  under  the  head- 
ing "market  value,"  in  the  report  to  the 
state,  as  described  in  the  testimony  we  hava 
quoted,  bis  estimate  of  what  it  would  cost 
the  company  to  purchase  these  lands,  ex- 
clusive of  improvements  that  might  be  up- 
on them,  severance  and  consequential  dam- 
ages and  expenses  incident  to  acquisition. 
The  amounts  he  thus  ftied  were  as  follows: 
For  the  property  in  St.  Paul  (7,645,100.24; 
in  Minneapolis,  (4,027,016.17 ;  in  Duhith, 
$3,555,503.03.  Tn  the  case  of  the  St.  Paul 
and  Minneapolis  properties  the  amounts 
are  precisely  those  adopted  by  the  master 
in  his  flndings,  and  to  this  he  adds  5  per 
cent  to  cover  cost  of  acquisition  and  con- 
sequential damages.  The  ma«ter  was  of  th* 
opinion  that  the  appraiaen  of  these  prop- 
erties were  "fully  impressed  with  their 
value  for  railroad  purposes"  and  that  their 
appraisement  as  verified  1^  them  bcfora 
him  and  modified  by  the  railway  company 
"ia  a  generous  valuation,  and  should  be  ac- 
cepted as  full  railroi^  value  of  the  terminal 
properties,"  and  it  was  so  accepted  with  the 
addition  above  stated.  With  respect  to  th« 
Duluth  property,  where  the  appraisement e 
appears  to  have  rested  upon  the  ordinaryl^ 
values  of  real  estate,* the  master  seta  forth* 
as  the  appraised  value,  (3,602,443.43,  to 
which  he  adds  25  per  cent,  or  (OOO.GIO.SB, 
"for  railway  value,  cost  of  acquisition,  and 
consequential  damages." 

In  reviewing  the  flndings,  the  court  below 
reached  the  conclusion  that  "the  master  in 
effect  found  that  the  cost  of  reproduction 
and  the  present  value  ot  the  lands  for  th« 
terminals  in  the  three  great  cities,  in- 
cluding therein  all  cost  «t  acquisition,  con- 
sequential damages,  and  value  for  railroftd 
use  which  he  allowed,  was  only  about  30  per 
cent  more  than  tlia  noimal  valut  of  the 
lands  in  sales  between  private  parties.     H« 
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found  tlM  v&lue  of  the  Uncb  outside  tbe 
termiEali   to  be  onlj'  twice  tbeir  normal 

From  oui  eiamioation  of  tbe  evidence 
we  are  unable  to  conclude  that  the  exceu 
■tated  maj  be  thiu  limited.  What  ia  termed 
the  normal  value  does  not  latiefactorilj  ap- 
pear. It  further  will  be  olwerved — from 
the  lummary  of  valuatioiu  we  have  aet 
forth  in  the  marginf — th«t  tbe  amount  thui 
allowed  in  item  1  for  landi,  7ardi,  and  ter- 
mlnali,  both  in  and  out  of  the  three  citiei 
<t21,0Z4,5G2),  was  included  in  the  total 
on  which  4}  per  cent  waa  allowed  in  item 
30  for  "engineering,  euperintendence,  legal 
oipeDses,"  and  again  waa  included  in  the 
total  on  which  S  per  cent  was  allowed  in 
item  37  for  "contingencies,"  and,  in  addi- 
tion, waa  included  in  tbe  total  on  which  10 
per  cent  waa  alloived  in  item  39  for  "inter- 
«Bt  during  construction ." 

Theie  are  the  results  of  the  endeavor 
to  apply  the  cost- of- reproduction  method  in 
determining  tbe  value  of  tho  right  of  wsj. 
It  is  at  once  apparent  that,  so  far  as  the 
■■timate  rests  upon  a  supposed  compul- 
sory feature  of  tbe  acquisition,  it  cannot 
be  Hustained.  It  ia  aaid  that  the  company 
would  be  compelled  to  pay  more  than  what 
^  is  the  normal  market  value  of  property  in 
^transactions  between  private  parties;  that 
•  it  would  lack  tbe  freedom*they  enjoy,  and, 
in  view  of  its  needs,  it  would  have  to  give 
a  higber  price.  It  ia  also  aaid  that  this 
price  would  be  in  exceaa  of  the  present 
■nariiet  value  of  contiguoiu  or  aimilarly 
situated  property.  It  might  well  be  asked, 
who  ahall  describe  the  conditiona  that 
would  exiat,  or  the  exlgenciea  of  the  hy- 
pothetical owners  of  tbe  property,  on  tbe 
assumption  that  the  railroad  were  removed  I 
But,  aside  from  this,  it  ia  tmposaibla  to 
assume,  in  making  a  judicial  finding  of 
what  it  would  coat  to  acquire  the  property, 
that  the  company  would  be  compelled  to 
pay  more  than  its  fair  market  value.  It 
is  equipped  with  the  governmental  power 
of  eminent  domain.  In  view  of  ita  public 
purpose,  it  has  been  granted  this  privilege 
in  order  to  prevent  advantage  being  taken 
of  its  necessitiea.  It  would  bo  free  to  atand 
npon  ita  legal  righta,  and  it  cannot  be  aup- 
posed  that  they  would  be  diaregarded. 

It  ia  urged  that,  in  this  view,  the  com- 
pany would  be  bound  to  pay  the  "rail- 
way value"  of  tbe  property.  But,  sup- 
posing the  railroad  to  be  obliterated  and 
the  landa  to  be  held  by  others,  the  owner 
of  each  parcel  would  be  entitled  to  receive 
on  ita  condemnation,  ita  fair  market  oolue 
for  all  its  available  uses  and  purposes. 
United  States  v.  Chandler- Dunbar  Water 
Power  Co.  decided  May  2fl,  1913  [220  U. 
S.  K;,  57  L.  ed.  — ,  S3  Sup.  Ct  Hep.  607.1 


tSce  note,  page  7S3. 


If,  in  the  case  of  any  such  owner,  bla  prop- 
erty  had  a  peculiar  value  or  apecial  adapta- 
tion for  railroad  purposes,  that  would  be  an 
element  to  be  considered.  Mississippi  ft  B. 
River  Boom  Co.  v.  Patterson,  98  U.  S,  403, 
Z5  h.  ed.  200;  Shoemaker  v.  United  States, 
147  U.  8.  282,  37  L.  ed.  170,  13  Sup.  Ct 
Bep.  301;  United  States  v.  Chandler- Dun- 
bar Water  Power  Co.  aupra.  But  still  the 
inquiry  would  be  aa  to  the  fair  market 
value  of  the  property;  aa  to  what  the  own- 
er had  lost,  and  not  what  the  taker  had 
gained.  Boston  Chamber  of  Commerce  v. 
Boston,  217  U.  8.  1S9,  19B,  64  L.  ed.  72S, 
727,  30  Sup.  Ct  Eep.  469.  Tbe  owner  would 
not  be  entitled  to  demand  payment  of  tho 
amount  which  the  property  might  be  deemed 
worth  to  tbe  company;  or  of  an  en-n 
hanced  value  by  virtue  of  the  purpose  for!) 
which  it  was  taken;  or  of  aB*increase  over* 
its  fair  market  value,  bj  reason  of  any 
added  value  supposed  to  result  from  it* 
combination  with  tracts  acquired  from 
others,  ao  ai  to  make  it  a  part  of  a  con- 
tinuous railroad  right  of  way  held  In  one 
ownership.  United  States  v.  Chand!er-Dnn> 
bar  Water  Power  Co.  and  Boston  Chamber 
of  Commerce  v.  Boston,  supra.  There  is 
no  evidence  before  us  from  which  the 
amount  which  would  properly  be  allow- 
able in  aueb  condemnation  proceedinga  eon 
be  ascertained. 

Moreover,  it  ia  manifest  that  an  attempt 
to  eetimata  what  would  be  the  actual  coat 
of  acquiring  the  right  of  way  If  tbe  rail- 
road were  not  there  is  to  indulge  in  mere 
speculation.  The  railroad  has  long  been 
establiahedi  to  it  have  been  linked  the 
activities  of  agriculture,  industry,  and 
trado.  Communities  iiava  long  been  depend- 
ent upon  ita  service,  and  their  growth  and 
development  have  been  conditioned  upon 
the  facilities  it  has  provided.  The  uses  of 
property  in  the  communities  which  it  serves 
are  to  a  large  degree  determined  by  it 
Tbe  values  of  property  along  ita  line  large- 
ly depend  upon  its  existence.  It  ia  an  in- 
tegral part  of  the  communal  life.  The  ■•- 
sumption  of  its  nonexistence,  and  at  tbe 
same  time  that  the  values  that  rest  upon 
it  remain  unchanged,  is  impossible  and  can- 
not be  entertained.  The  conditions  of  own- 
ership of  the  property  and  the  amounts 
which  would  have  to  be  paid  in  acquiring 
the  right  of  way.  auppoaiug  the  railroad 
to  be  removed,  are  wholly  beyond  reach  of 
any  process  of  rational  determination.  The 
cost-of- re  product!  on  method  is  of  service 
in  ascertaining  the  present  value  of  the 
plant,  when  it  is  reasonably  applied  and 
when  the  cost  of  reproducing  the  property 
may  be  ascertained  with  a  proper  degree  of 
certainty.  But  it  does  not  juatify  the  ac- 
ceptance of  results  which  depend  upon  mare 
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«cmj«atim.    It  te  fnndunentBl  that  the  Jn- 

dldkl   powar   to   declare   l^iaUtiv*   action 

M  invalid  apon  eonititutional  grouniU  ia  to  be 

^axerciaed  only  in  clear  eue».  The  eonatitu- 

*  tlonal  iDTaliditj'muct  be  manifest,  aod  if 
it  reata  upon  disputed  queatioiu  of  fact,  the 
invalidating  facti  muBt  be  proved.  And 
thla  ii  true  of  auerted  value  a*  of  other 
facta. 

Hie  evidence  In  these  cases  demonatrates 
that  the  appraisements  of  the  St.  Paul  and 
Minneapolit  properties  which  were  accepted 
by  the  master  were  In  subBtance  apprais- 
als of  what  was  considered  to  be  the  pe- 
culiar value  of  the  railroad  right  of  way. 
Efforts  to  express  the  results  in  the  terms 
of  a  theory  of  cost  of  reproduction  fail,  as 
naturally  they  must,  to  alter  or  obeeure 
the  essential  character  of  the  work  under- 
taken aod  performed.  Presented  with  an 
impossible  hypothesis,  and  endeavoring  to 
conform  to  It,  the  appraisers — men  of  abil- 
ity and  experience — were  manifestly  seek- 
ing to  give  their  best  judgmeota  as  to  what 
th«  railroad  right  of  way  was  worth.  And 
doubtless  it  was  believed  that  it  might  cost 
even  more  to  acquire  the  property,  if  one 
attempted  to  buy  into  the  cities  as  they 
now  exist,  and  all  the  difficulties  that  might 
be  imagined  as  incEdent  to  such  a  "repro- 
duction" were  considered.  The  railroad 
right  of  way  was  conceived  to  be  a  prop- 
erty *ui  ffcnerii,  "a  large  body  of  land  in 
a  continuous  ownership,"  representing  one 
of  the  "highest  uses"  of  property,  and  pos- 
sessing an  exceptional  value.  He  estimates 
before  us,  as  approved  by  the  master,  with 
his  increase  of  26  per  cent  in  the  case 
of  the  Duluth  property,  must  be  taken  to 
be  estimates  of  the  "railway  value"  of  the 
land;  and  whether  or  not  this  is  conceived 
of  as  paid  to  other  owners  upon  a  hypotheti- 
cal reacquisition  of  the  property  is  not 
controlling  when  we  come  to  the  substan- 
tial question  to  he  decided. 

That  question  is  whether,  In  determining 
tiie  fair  present  value  of  the  property  of  the 
railroad  company  as  a  basis  of  its  charges 
to  the  public,  it  is  entitled  to  a  valuation 
of  its  right  of  way  not  only  in  excess  of 
^  the  amount  invested  in  it,  but  also  in  ex- 
Ig  cess  of  the  market  value  of  contiguous  and 

*  almilarly  situated  property.  For  the'pur- 
pos<  of  making  rates,  is  ita  land  devoted  to 
the  public  use  to  be  treated  (irrespective 
of  improvements)  not  only  as  increasing  in 
value  by  reason  of  the  activities  and  gen- 
•ral  prosperity  of  the  community,  hut  as 
constantly  outstripping  in  this  increase,  all 
Deighborlng  lands  of  like  character,  devoted 
to  other  usesT  If  rates  laid  by  competent 
authority,  state  or  national,  are  otherwise 
just  and  reasonable,  are  they  to  be  held 
to   be  unconstitutional   and   void    because 


they  do  not  permit  a  retam  upon  an  in- 
crenent  so  calculated  T 

It  is  clear  that  In  ascertaining  the  pres- 
ent value  wa  ara  not  limited  to  the  con- 
sideration of  the  amount  of  the  actuat 
investment.  If  that  has  been  reckless  or  im- 
provident, losses  ma;  be  sustained  whicb 
the  community  does  not  underwrite.  As  th» 
company  may  not  be  protected  in  its  actual' 
investment,  if  the  value  of  its  property  ba- 
plainly  leas,  so  the  making  of  a  just  return 
for  the  use  of  the  property  involves  the 
recognition  of  its  fair  value  if  it  be  mor* 
than  its  cost.  The  property  is  held  in 
private  ownership,  and  it  is  tliat  property^ 
and  not  the  original  cost  of  it,  of  which 
the  owner  may  not  be  deprived  without 
due  process  of  law.  But  still  it  is  property 
employed  iu  a  public  calling,  subject  to- 
governmental  regulation,  and  while,  under 
the  guise  of  such  regulation,  it  ma;  not 
be  conflscatad,  it  is  equally  true  that  thera- 
is  attached  to  its  use  the  condition  that 
charges  to  the  public  shall  not  be  unreason- 
able. And  where  the  inquir;  is  as  to  tha 
fair  value  of  the  propert;,  In  order  to  de- 
termine the  reasonableness  of  the  return 
allowed  by  the  rate-making  power,  it  is  not- 
admissible  to  attribute  to  the  property 
owned  b;  the  carriers  a  speculstive  incre- 
ment of  value,  over  the  amount  invested  in 
it  and  beyond  the  value  of  similnr  prop- 
ert; owned  by  others,  solely  by  reason  of 
the  fact  that  it  is  used  in  the  public  service. 
That  would  be  to  disregard  the  essential 
conditions  of  the  public  use,  and  to  maks 
the  public  use  destructive  of  tbe  publiam^ 
right  5 

*The  increase  sought  for  "railway  value** 
in  these  cases  is  an  increment  over  all  out- 
lays of  the  carrier  and  over  the  values  of 
similar  land  in  the  vicinity.  It  is  an  incra- 
ment  which  cannot  be  referred  to  any 
known  criterion,  but  must  rest  on  a  mar« 
expression  of  judgment  which  finds  na 
proper  test  or  standard  in  the  transactiona 
of  the  business  world.  It  is  an  increment 
which,  in  the  last  analysis,  must  rest  on  aa 
estimato  of  tbe  value  of  the  railroad  usa- 
as  compared  with  other  business  uses;  it 
involves  an  appreciation  of  tbe  returns  front 
rates  (when  rates  themselves  are  in  dis- 
pute) and  a  sweeping  generalization  em- 
bracing substantially  all  the  activities  ol 
the  community.  For  an  allowance  of  this 
character  there  is  no  warrant. 

Assuming  that  the  compsny  ig  entitled  to 
a  reasonable  share  in  the  general  prosperity 
of  the  communities  which  it  serves,  and 
thus  to  attribute  to  its  property  an  in- 
crease in  value,  still  the  increase  so  allowed, 
apart  from  any  improvementa  it  may  make^ 
cannot  properly  extend  beyond  tbe  fair 
average  of  tha  normal  market  value  of  land 
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is  the  ricinity  having  k  timlUr  etiKaeter. 
Otherwise  we  enter  the  realm  of  mere  eon- 
jeetare.  We  therefore  bold  th^t  it  wu 
«Tror  to  base  the  eatiniates  of  valu*  of 
the  right  of  way,  yards,  acd  terminals  ap- 
«n  the  eo-called  "railway  value"  of  the 
property.  The  eompaoy  would  certainly 
have  no  ground  of  complaint  if  it  were 
■allowed  a  value  for  these  landa  equal  to  the 
fair  arerage  market  value  of  limilar  laud 
In  the  ricinity,  without  additions  by  the 
use  of  multipliers,  or  otherwiae,  to  cover 
hypothetical  outlays.  The  allowancea  made 
tielow  for  conjectural  coat  of  acquisition 
and  consequential  damages  must  be  disap- 
proved; and,  in  this  view,  we  also  think 
it  was  error  to  add  to  the  amount  taken 
as  the  present  value  of  the  lands  the  fur- 
ther snma,  calculated  on  that  value,  wbteb 
were  embraced  in  the  items  of  "engineering, 
euperintendence,  legal  expenses,"  "contin- 
gencies," and  "interest  during  constru«- 
Jtioo." 
By  reason  of  the  nature  ot  tbe  eatimatea, 
•  and  the  points'to  which  the  testimony 
addressed,  the  amount  of  the  fair  value  of 
the  eompanys  land  cannot  be  satisfactorily 
determined  from  the  evidence,  but  it  suffi- 
ciently appears,  for  the  reasons  we  have 
stated,  that  the  amounts  found  were  largely 

Finding  this  defect  in  the  proof,  It  is  net 
■ecessary  to  consider  the  objections  which 
relate  to  the  sources  from  wliich  the  prop- 
erty was  derived  or  its  mode  of  aoquiaition, 
-or  those  whioh  are  urged  to  the  inclusion 
vt  certain  landa  which  it  is  said  were  not 
actually  used  as  a  part  of  the  plant;  and 
ve  express  no  opinion  upon  the  merits  of 
Ihese  contentions. 

The  property  other  than  land,  as  the  de- 
tailed statement  shows,  embraced  alt  itemi 
«f  construction,  including  roadbed,  bridges, 
iuunels,  etc.,  structures  of  every  sort,  and 
all  appliances  and  equipment.  The  coat  of 
reproduction  new  was  ascertained  hy  refer- 
«nee  to  the  prices  tor  such  work  and  prop- 
«rty.  In  view  of  the  range  of  the  questions 
we  have  been  called  upon  to  consider,  wa 
«hall  not  extend  this  opinion  for  the  pur- 
pose of  reviewing  this  estimats,  or  of  pass- 
ing upon  exceptions  to  various  items  in  it, 
as  their  disposition  would  not  aSect  the 
.mult. 

The  master  allowed  the  cost  of  repro- 
duction new  without  deduction  for  depre- 
ciation. It  was  not  denied  that  there  was 
depreciation  in  fact.  As  the  master  said, 
"everything  on  and  above  the  roadbed  de- 
preciates from  wear  and  weather  stress. 
The  life  of  a  tie  is  from  eight  to  ten  years 
enly.  Structures  become  antiquated,  inade- 
quate, and  more  or  less  dilapidated.  Ballast 
nquirea  renewal,  tools  and  nuuihlaary  wear 


out,  cars,  locomotive*,  and  equipmmt,  u 
time  goes  on,  are  worn  out  or  discarded 
for  newer  types."  But  It  was  found  thai 
this  depreciation  was  mora  than  offset  hy 
appreciation;  that  "the  roadbed  was  con- 
stantly increasing  in  value;"  that  it  "be- 
comes solidified,  embankments  and  slopes  or^ 
excavations  become  settled  and  stable  and$ 
»o  the  better  resist  the  effects  of'raina  and' 
frost;"  that  it  "becomes  adjusted  to  surface 
drainage,  and  the  adjustment  is  made  per- 
manent by  eoncrete  structures  and  riprap;" 
and  that  in  other  waya,  a  roadbed  long  in 
use  "is  far  more  valuable  than  one  newly 
constructed."  It  was  said  that  "a  large 
part  of  the  depreciation  is  taken  care  of  by 
constant  repairs,  renewals,  additions,  and 
replacements,  a  sufficient  sum  being  annu- 
ally set  aside  and  devoted  to  this  purpose, 
so  that  this,  wiUi  the  application  of  road- 
bed and  adaptation  to  the  needs  of  the 
country  and  of  the  public  served,  together 
with  working  capital  .  .  .  fully  offsets 
all  depreciation  and  renders  the  physical 
properties  ot  the  road  not  less  valuable 
than  their  cost  of  reproduction  new,"  And 
in  a  further  statement  npon  the  point,  the 
"knowledge  derived  from  experience"  and 
"readiness  to  serve"  were  mentioned  as  ad- 
ditional offsets. 

We  cannot  approve  this  disposition  of  tl|o 
matter  of  depreciation.  It  appears  that  the 
master  allowed,  in  the  cost  of  reproduction, 
the  sum  of  «1,313,612  tor  adaptation  and 
solidiflcatioD  of  roadbed,  this  being  includ- 
ed in  the  item  of  grading,  and  being  tbe 
estimate  of  the'cngineer  of  the  state  com- 
mission of  the '  proper  amount  to  be  al- 
lowed It  is  also  to  be  noted  that  the  de- 
preciation in  queation  Is  not  that  which  has 
been  overcome  by  repairs  and  replacements, 
but  b  ths  actual  eaisting  depreciation  tn. 
the  plant  as  compared  with  the  new  one. 
It  would  seem  to  be  inevitable  that  In  many 
parts  of  the  plant  there  should  be  such  de- 
preciation, as,  for  example,  in  old  struc- 
tures and  equipment  remaining  on  hand. 
And  when  an  ettimate  of  value  is  made  on 
the  basis  of  reproduction  new,  the  extent 
ot  existing  depreciation  should  be  shown 
and  deducted.  This  apparently  was  done  In 
the  statement  submitted  by  this  oompany 
to  the  Interstate  Comioerce  Commission  in 
the  Spokane  Rate  Case  in  oonneetion  with 
an  estimate  of  the  cost  of  reproduction  of« 
the  entire  system  as  of  March,  1607.  Seejg 
15  Inters.  Com.  Rep.  366,  390.  In*  the* 
present  case,  it  appears  that  the  en- 
gineer of  the  state  eommitsion  estimated 
the  depreciation  In  the  property  at  be- 
tween eight  and  nine  million  dollara.  It 
there  are  Items  entering  into  the  eatimata 
ot  cost  which  should  be  credited  with  ap- 
preeiation,  this  also  should  appear,  to  th4t 
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InatMwl  of  K  broad  eomp«iiaoii  there  ahontd 
be  (pecifle  flndingi  sbmring  the  items  which 
Miter  into  tbe  account  of  physical  valua- 
tion on  both   lideB. 

It  must  be  remembered  that  we  are  con- 
Mtued  witb  a  aharge  of  confiicatlon  of 
property  b;  the  denial  of  a  fair  Tetum  for 
its  use;  and  to  determine  the  truth  of  the 
charge  there  is  taught  to  be  ascertained 
the  present  value  of  the  property.  The 
realization  of  the  benefits  of  property  must 
always  depend  in  large  degree  on  the  ability 
and  sagacity  of  those  who  employ  it;  but 
the  appraisement  is  of  an  instrument  of 
public  serriee,  as  property,  not  of  the  skill 
of  the  usera.  And  when  particular  physl- 
eal  items  are  estimated  as  worth  so  much 
new,  if  in  fact  they  be  depreciated,  this 
amount  should  be  found  and  allowed  for.  If 
this  is  not  done,  the  physical  valuation 
is  manifestly  incomplete.  And  ft  mutt 
be  regarded  as  incomplete  in  this  case. 
Knozville  t.  Knosville  Water  Co.  212  U. 
B.  1,  10,  63  L.  ed.  371,  37S,  29  Sup.  Ct. 
Rep.   148. 

Appo7iitmm«nt  of  voluet. — At  the  rate  of 
net  return  from  Qie  entire  Minnesota  busi- 
ness (interstate  and  intrastate)  during 
the  test  year  was  6.021  per  cent  on  a  valua- 
tion of  CSO,2M,M6,  and  would  be  greater 
II  computed  upon  a  leH  value,  we  are 
brought  to  tbe  question  whether  the  meth- 
ods of  apportionment  adopted  are  so  clear- 
ly appropriate  and  accurate  as  to  require 
a  finding  of  conflscation  of  property  used  in 
the  intrastate  busineaa. 

The  apportionment  of  the  value  of  the 
property,  as  found,  between  the  interstate 
and  intrastats  business,  waa  made  upon  the 
basis  of  the  gross  revenue  derived  from 
•aeb.  This  is  a  siraple  method,  easily  ap- 
gj  plied,  and  for  that  reaaon  baa  beoi  repeat- 
1°  edly  used.  It  has  not,  however,  been  ap- 
■  proved  by  this  court,  and  its  correctness *is 
now  challenged.  Doubtless,  there  may  be 
eases  where  the  facts  would  show  conflsca- 
tion so  convincingly  in  any  event,  after  full 
allowance  for  possible  errors  In  computa- 
tion, at  to  make  negligible  qnestions  aris- 
ing from  the  nse  of  particular  methods. 
But  this  case  Is  not  of  that  character. 

In  support  of  this  method,  it  is  said  that 
K  division  of  tbe  value  of  the  property  ac- 
cording to  gross  earnings  is  a  division  ac- 
cording to  tbe  "value  of  the  use,"  and 
therefore  proper.  But  it  would  seem  to  be 
clear  that  the  value  of  the  use  is  not 
shown  by  grt>4»  earnings.  He  gross  earn- 
ings may  be  consumed  by  expenses,  leaving 
little  or  no  profit.  If,  for  example,  the  in- 
trastate rates  were  so  far  reduced  as  to 
leave  no  net  profits,  and  the  only  profitable 
bnsinest  was  Um  interstate  business,  it  cer- 
tainly oould  not  b*  said  that  tbe  value  of 
the  us*  was  measnred  by  the  gross  revenue. 


It  is  not  asserted  that  tlie  relation  of  eX' 
pense  to  revenue  is  the  same  in  both  bust* 
nesses;  on  tbe  contrary,  it  is  insisted  that  it 
is  widely  different.  The  master  found  tliat 
the  revenue  per  ton-mile  in  the  intrastate 
business,  as  compared  with  the  revenue 
per  ton-mile  in  the  interstate  business,  was 
as  1.43S7  to  1.0000.  And,  on  his  assump- 
tion as  to  tbe  extra  cost  of  doing  the  in- 
trastate business,  be  reached  tbe  conclu- 
sion that  the  cost  per  ton-mile  in  propor- 
tion to  the  revenue  per  ton-mile  in  the  in* 
trastate  business,  as  compared  with  tbe 
interstate  business,  was  as  I.T3TT  to  l.OOOO. 
It  is  contended,  according  to  the  computa- 
tions, that  only  a  little  over  10  per  cent 
of  the  entire  net  revenue  of  the  test  year 
($5,431,614.66)  was  made  In  the  intrastate 
business,  and  that  BO  per  cent  thereof  wa* 
made  in  tbe  interstate  business;  but  ap- 
proximately 21  per  cent  of  tbe  total  valn» 
of  the  property  was  assigned  to  the  intra- 
state business. 

If  the  property  is  to  be  divided  accord- 
ing to  tbe  value  of  the  uae.  It  is  plain  that 
the  gross-eamings  method  la  not  an  ac- 
curate measure  of  that  value.  a 

In  Chicago,  M.  &  St.  P.  R.  Co.  t.  Tomp-$ 
kins,  178^1.  8.  167,  44  L.  ed.  417,  20  Sup.* 
Ct.  Rep.  336,  tbe  court  below  bad  found 
the  value  of  the  plaintiffs'  property  in- 
South  DakoU  to  be  (10,000,000,  and  had 
divided  it  between  tbe  interstate  and  ia- 
trastate  business,  according  to  the  groat  re- 
ceipts from  each.  Mr.  Justice  Brewer,  i» 
delivering  the  opinion  of  the  court,  after  r^ 
ferring  to  the  result  reached,  said: 
"Such  a  result  indicate!  that  there  1» 
something  wrong  in  the  process  by  wbiek 
the  conclusion  is  reached.  Tliat  there  waa, 
can  be  made  apparent  by  further  computa- 
tions, and  in  them  we  will  take  even  num- 
bers as  more  easy  of  comprehension.  Sup- 
pose tbe  total  value  of  the  proper^  In 
South  Dakota  was  910,000,000,  and  the  to- 
tal receipt*  both  from  interstate  and  local 
business  were  $1,000,000,  one  half  from 
each.  Then,  according  to  the  method  pur- 
sued by  the  trial  court,  the  value  of  tba 
property  used  in  earning  local  receipt* 
would  be  (6,000,000,' and  l^e  per  cent  of 
receipts  to  value  would  be  10  per  cent.  Tba 
interstate  receipts  being  unchanged,  let  the 
local  receipts  by  a  proposed  schedule  b* 
reduced  to  one  fifth  of  what  they  had  been, 
so  that  instead  of  receiving  (500,000  tbe 
company  only  receives  (100,000.  The  total 
receipts  for  interstate  and  local  businett 
being  then  (600,000,  the  valuation  of  (10,- 
000,000,  divided  between  the  two,  would 
give  to  tbe  property  engaged  in  earning 
interstate  receipts  in  round  numbers  (S,- 
333,000,  and  to  that  engaged  in  earninf 
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locftl  reoeipts  11,667,000.  But  if  31,667,- 
000  worth  of  propartj  earns  {100,000,  it 
eunB  e  p«r  cent.  In  other  words,  although 
the  actual  receipt*  from  local  buainesa  are 
onlf  one  fifth  of  what  they  were,  the  earn- 
ing eapacitj  is  ttaea  fiithi  of  what  it  waa. 
And  turning  to  the  other  side  of  the  prob- 
tom,  it  appears  that  if  the  value  of  the 
property  engaged  in  interstate  buiinesB  ia 
to  be  taken  aa  13,333,000,  and  it  earned 
9500,000,  iti  earning  capacity  wai  the  came 
aa  that  employed  in  local  buaineBs— 0  per 
^  sent.  So  tiiat  although  the  rote*  for  Jn- 
<l  tentate  busineM  be  nndiatnrbed,  the  pro- 
•  eesB  by  which  the  trial  eoart*reached  its 
Doncluaion  discloae*  the  aama  redaction  in 
tha  earning  capacity  of  the  property  em- 
ployed in  interatate  bnaineai  a*  in  that 
employed  in  local  bualneaa,  in  which  tha 
ratea  are  reduced."    Id.  pp.  170,  177. 

The  Talue  of  the  uae,  aa  meaaured  by  re- 
tom,  cannot  be  made  the  eriterion  when  the 
ntnm  itself  ia  in  question.  If  the  retnm, 
■a  formerly  allowed,  be  taken  a*  the  baaia, 
then  the  validity  of  the  state'*  reduction 
would  have  to  be  teated  hy  the  very  rates 
which  the  state  denounced  a*  exorUtant 
And,  If  the  return  ae  permitted  under  the 
new  ratea  be  taken,  then  the  state'a  action 
itself  reducea  the  amonnt  of  value  upon 
which  the  fairness  of  the  return  is  to  be 
eomputed. 

When  rates  are  in  controversy,  it  would 
■eem  to  be  necessary  to  find  a  basis  for  a  di- 
Tision  of  the  total  value  of  the  property 
Independently  of  revenue,  and  this  must  be 
found  En  the  use  that  is  made  of  the  prop- 
arty.  Itat  is,  there  should  be  assigned  to 
each  business  that  proporUon  of  the  total 
TaluE  of  the  property  which  will  corres- 
pond to  the  extent  of  its  employment  in 
ttiat  business.  It  ia  said  that  this  is  ex- 
tremely dilHeult;  in  particular,  because  of 
the  necessity  for  making  a  division  between 
Hm  passenger  and  freight  business,  and  the 
•bvioua  lack  of  correspondence  between  ton- 
■ailM  and  pasaenger-miles.  It  does  not  ap- 
pear, however,  that  these  are  the  only 
anite  available  for  such  a  division;  and  it 
wonld  seem  that,  after  assigning  to  the  pas- 
senger and  freight  departments  respective- 
ly, the  property  exclusively  used  in  each, 
comparable  use-units  might  be  found  which 
would  afford  the  basis  for  a  reasonable 
division  with  respect  to  property  used  in 
eommon.  It  is  suggested  that  other  meth- 
ords  of  calculation  would  be  equally  unfav- 
rniAIe  to  the  state  rates,  but  this  we  can- 
It  is  sufficient  to  say  that  the  method 
here  adopted  is  not  of  a  character  to  justi- 
_fy  the  court  in  basing  upon  it  a  finding 
*|ttat  the  rates  are  confiscatory. 
"    '  Apportiotanettt  of  expentti. — As  already 


res 

stated,  it  was  held  in  dividing  the  frdgbt 
operating  expenses,  that  the  cost  of  doing 
the  intrastate  freight  bueiness  was  two  and 
one-half  times  that  of  doing  the  interstate 
freight  business.  That  la  to  say,  the  di- 
vision of  expenses  was  made  according  to 
ton-miles,  interstate  and  intrastate,  after 
the  intrastate  ton-miles  had  been  increased 
two  and  one-half  times. 

The  substantial  question  Is  whether  tha 
proof  established  this  extra  cost  with  that 
degree  of  certainty  which  is  requisite  to 
support  a  decree  invalidating  the  stats 
rates. 

It  appeared  that  the  cobt  of  intrastate 
business  was  not  kept  separately  or  set  up 
in  the  accounts  or  statistics  of  the  com- 
pany. 

The  president  of  the  company  testified 
oa  to  his  judgntent  in  the  matter,  which 
was  based,  in  the  abaence  of  such  accounts, 
upon  the  general  facta  of  operation.  Hit 
testimony  was  supported  by  that  of  other 
eminent  railroad  men,  who  testified  in  the 
Great  Northern  and  Uinneapolis  and  St. 
Louis  eases.  The  elements  entering  int* 
the  greater  expense  of  doing  intrastate  busi- 
ness were  defined  to  be:  That  the  average 
haul  waa  shorter,  being  (in  the  case  of  the 
Northern  Paetflc)  104.62  miles  for  intrs- 
Btate  transportation  as  against  48S.3  mile* 
for  interstate  tranaportation  i  that  the  state 
business  had  to  be  handled  twice  at  termi- 
nals; that  the  local  tbort-haul  business  naed 
most  valuable  terminal  facilities  in  order 
to  obtain  its  proper  handling  from  ths 
larger  distributing  centers,  and  used  those 
facilities  to  a  greater  extent  for  the  tons 
handled  than  did  the  longer  through 
business;  that  the  amount  of  clerical 
and  warehouse  labor  in  connection  with 
the  local  business  was  much  greater 
than  in  the  cose  of  the  long-haul 
through  bualneaa;  that  the  chances  of 
damage  were  greater  in  the  short-haul  busi* 
ness  because  of  the  greater  numl>er  of  indi- 
vidual transactions;  that  in  tha  short-hatil^ 
business  there  was  an  excess  of  equipment* 
for  loading  and*nnloading;  that  local  or  way* 
freight  trains  were  "loaded  lighter;"  that 
the  wear  and  tear  on  the  local  trains  was 
greater  because  of  frequent  stopping  and 
starting;  that  there  was  increased  switch- 
ing, resulting  In  greater  damage  to  equip- 
ment and  traeirs;  that  the  local  train  was 
generally  on  tha  road  more  hours  than  a 
through  train,  and  therefore  consumed  more 
coal;  that  in  the  smaller  stations  the 
amount  of  shifting  was  large;  that  many 
of  the  local  train*  carried  passengers,  involv- 
ing two  stops  at  each  atation,  one  for  pas- 
sengers and  the  other  for  the  local  freight 
work;  that  the  manner  of  operation  of  local 
trains  increased  the  chances  of  injury  to 
employees;    that    the    short-haul    busineas 
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moved  irregularly  and  apumodfully,  and 
that  ita  facilitlM  wera  worked  at  thebr  full 
eapacitj  only  for  limited  perioda. 

From  these  eonaiderations,  which  were 
alaborated  in  th«  testimonj,  the  witneaa 
reached  the  conclusion  that  the  "ao-called 
local  abort-haul  Intraatata  buaineaa  eoats 
anywhere  froui  three  to  aix  or  aeveu  timea 
aa  much  aa  the  ao-called  long-haul  through 
luteratate  buaineaa."  In  the  Great  Northern 
CaM,  the  witueaaea  azpreaaed  the  opinion 
that  the  extra  coat  of  intraatata  freight 
waa  three  or  four  timea  greater  than  that 
of  the  interatate  freight.  One  witneaa  aaid 
that  it  would  be  from  four  to  aix  tinea. 
Theaa  eatimatea,  It  ia  underatood,  had  re- 
lation to  the  coat  per  ton  mile. 

The  appellanta  do  not  diapute  that  buai- 
neaa carried  for  abort  diatancea  on  local 
tralna  ia  more  Bxpenalra  than  the  handling 
vt  other  buaineaa,  but  It  ia  inaiatcd  that 
thla  ia  due  Bolely  to  the  dlffereait  train  aerr- 
iee  that  it  receirea.  It  ia  aaid  that  alt 
through  trains  atart  txom  divialonal  pointa 
and  run  from  one- end  of  the  divition  to  the 
other  without  atopi  that  the  local  tralna 
are  made  up  of  cara  earcjing  buaineaa  dea- 
tined  for  poiota  intermediate  the  termini 
^of  the  diTiaion,  and  take  up  all  traffic 
woriginating  at  the  inteimediate  atationa; 
•  that  the  word  "local,"  aa 'applied  to  theae 
trains,  ia  not  synonjinous  with  intraatata, 
but  that  the  local  tralna  carry  a  large 
part  of  the  interstate  traffic,  both  in  receiv- 
ing and  diatributing  it;  and  that  by  far  the 
greater  part  of  the  extra  cost  of  the  looal 
train  service  ia  properly  ebargealde  to  In- 
teratate buaineaa.  It  ia  alao  insisted  that 
ao  far  aa  thia  extra  expenae  can  be  charged 
to  interstate  buaineaa,  it  ia  adequately  met 
by  the  additional  revenue  of  that  buaineaa, 
which  per  ton  mile,  aa  cmnpared  with  the 
interatate  buaineaa,  ia  aa  1.4387  to  1.0000. 
To  eatablisb  these  propositiona,  and  to 
meet  the  teatimony  of  the  complainant*' 
witnesaea,  the  appellanta  introduced  an 
alaborate  aeries  of  calculations,  made  by  a 
profeaaional  accountant,  which  were  de- 
duced from  the  resulta  of  an  extended  ex- 
amination of  the  recorda  of  the  companies. 
The  witness  made  computationa  aa  to  the 
-character  of  the  freight  on  each  road,  di- 
viding it  between  through  and  local  freight 
npon  each  operating  diviaion,  and  then  aub- 
-dividing  it  betwten  intraatata  and  inter- 
atate freight.  It  ia  contended-  by  the  ap- 
pellanta that  thcae  calculationa  are  auffl- 
cient  to  show  that  in  the  ease  of  the  North- 
ern PaciSc,  about  SI  per  cent  of  the  freight 
on  through  trains  waa  interatate  and  about 
"9  per  cent  intraatate,  and  that  on  the  local 
-trains  the  interatate  freight  amounted  to 
■68.07  per  cent,  and  the  intraatata,  31.33  per 
««nt.     Calculationa   of   thia   witneaa  wera 


alao  introduced,  ahowing  hla  division  of  the 
total  eipenaea  between  the  passenger  and 
freight  buaineaa,  and  then  in  each  depart- 
ment between  the  Interatate  aud  intrastate 
buaineaa;  and  by  meana  of  theae,  it  waa  es- 
timated that,  under  the  rates  in  queetion 
(assuming  them  to  have  been  applied  to 
the  buaineaa  of  the  fiaoal  year  ending  June 
30,  1S07,  to  which  the  calculationa  wera 
directed),  the  net  proSta  on  the  intrastate 
buaineaa  aa  a  whole  would  have  been  slight- 
ly more  than  0  per  cent  upon  an  amount 
equal  to  the  share  of  proper^  value  at-3 
tributed  to  that*busineas  by  the  master'a* 
estimate  and  apportionment  of  total  valuo. 

These  computations  are  aaaailed  by  the 
appellees  aa  inaccurate  and  as  baaed  upon 
erroneous  eatimatea.  We  shall  not  go  into 
the  details,  and,  for  the  preacnt  purpoac^ 
we  may  aaaume  that  the  appellees  are 
right  in  their  criticism. 

Our  conclusions  may  bt  briefly  atated. 
The  atatements  of  the  complainants'  wit- 
neaaea  aa  to  the  extra  cost  of  interatata 
buainess,  while  entitled  to  respect  aa  exprea- 
aiona  of  opinion,  manifeatly  involve  wide 
and  difficult  generalisations.  They  embrace, 
without  the  aid  of  aUtiatlcal  informati<» 
derived  from  appropriate  teata  and  aubmlt- 
ted  to  careful  analysis,  a  general  eatimata 
of  all  the  conditiona  of  transportation,  and 
an  effort  to  express  in  the  terms  of  a 
definita  relation,  or  ratio,  what  clearly 
could  he  accurately  arrived  at  only  by  pro- 
longed and  minute  iCTestigation  of  particu- 
lar- facta  with  respect,  to  the  actual  trafSe 
as  It  waa  being  carried  over  the  line.  Tba 
extra  coat,  aa  estimated  by  tbea*  wrtncaia^ 
is  predicated  not  simply  of  haulage  chargea, 
but  of  all  the  outlay*  ol  the  freight  aervief, 
including  the  ahare  of  the  eipenaea  for 
maintenance  of  way  and  equipment  aaaigned 
to  the  freight  department.  And  the  ratio, 
to  be  accurately  -  atated,  must  alao  ta^ 
preaa  the  resulta  of  a  suitable  diacriminv 
tion  between  tha  interatate  and  intraatate 
traffic  on  through  and  local  traina  respec- 
tively, and  of  an  attribution  of  the  proper 
ahare  of  the  extra  coat  of  local  train  aerr- 
ice  to  the  interstate  traffic  that  uses  it.  The 
wide  range  of  the  estimates  of  extra  coat, 
from  three  to  six  or  aeven  timea  that  of 
the  interatate  buaineaa  per  ton  mile,  shows 
both  the  difficulty  and  the  lack  of  certainty 
in  passing  Judgment. 

We   are  of  opinion  that,  on  an  issue  of 
thia  character,  involving  Uie  constitutional 
validity  of  atate  action,  general   eatimatea 
of  the  aort  here  submitted,  with  reapeet  to<B 
a  subject  so  intricate  and  important,  ahooU  $ 
not  tie'accepted  aa  adequate  proof  to  ana-* 
tain   a   finding  of   eonfisoation.     While  ac- 
counts have  not  been  kept  so  as  to  show 
the  relative  eoat  of  Interstate  and  intrmatata 
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bniinau,  flTliig  ptrtlculftri  of  the  timfBc 
handled  on  through  uid  local  ttklni,  uid 
preienting  data  from  which  luch  extra  coit 
M  there  may  be,  of  intrattate  buaineaa, 
inky  be  auitablf  determined.  It  would  ap- 
pear to  have  been  not  Impracticable  to  have 
had  lueh  aeeouDta  kept  or  itatiBtici  pre- 
pared, at  leait  during  test  periods,  prop- 
erly selected.  It  may  be  aaid  that  this 
would  have  been  a  very  difficult  matter, 
bnt  the  comp«ii/,  having  usailed  the  con- 
■titutionality  of  the  state  acts  and  orders, 
was  bound  to  establish  its  case,  and  it  was 
not  entitled  to  rest  on  expressions  of  judg- 
ment when  It  bad  it  in  its  power  to  pre- 
•ent  aeeurat*  tlata  which  would  permit  the 
court  to  draw  the  right  conclusion. 

We  need  Dot  separately  review  the  find- 
ings with  respect  to  the  division  of  passen- 
ger expenses,  as  the  same  considerations 
are  involved,  with  the  distinction,  however, 
that  the  extra  cost  attributed  to  the  intra- 
state business  is  relatively  small  *t  com- 
pared with  that  charged  to  intrastate 
freight.  And,  in  view  of  the  conclusions 
reached  DD  the  controlling  questions  we 
have  considered,  we  express  no  opinion  with 
respect  to  the  method  adopted  in  dividing 
expenses  between  the  passenger  and  freight 
departments. 

For  the  purpose  of  determining  whether 
the  rates  permit  a  fair  return,  the  results 
of  the  entire  intrastste  business  must  be 
taken  into  account.  During  the  test  year 
the  entire  revenue,  as  found,  from  the  in- 
trastate business,  passenger  and  freight, 
amounted  to  $2,6S7,e]2.S(l.  All  the  rates 
In  question  were  in  force  save  the  commod- 
ity rates,  and  it  is  further  found  that  the 
loss  that  would  have  accrued  in  iotrastata 
commodity  business,  by  the  application  of 
the  commodity  rates  which  were  under  in- 
junction, would  have  amounted  to  $21,493.- 

*  As  neither  the  share  of  the  expenses  prop- 

*  arly^attributsbls  to  the  Intrastate  business, 
nor  the  value  of  the  property  employed  in 
ft,  was  satisfactorily  shown,  and  hence  it 
did  not  appear  upon  the  facts  proved  that 
a  fair  retnm  had  been  denied  to  the  com- 
pany, we  are  of  the  opinion  that  the  com- 
plainant failed  to  sustain   his  bill. 

2.  Qreat  Northtm  Raitioay  Conp^Mg. 
—The  master  found  that  at  the  time  this 
suit  was  brought  the  par  value  of  the  stock 
of  the  company  was  (149,577,600,  and  of 
bonds,  (83,119,039;  total,  $232,697,439.  On 
June  30,  1908,  the  par  value  of  the  stock 
was  $209,002,750,  and  of  bonds,  $97,965,- 
939J9;  total,  $307,918,089.39.  The  proper- 
ty upon  which  these  securities  and  their 
value  in  the  market  are  based  Includee, 
It  Is  found,  a  very  considerable  amount 
iMt  devoted  to  tha  pnbtl«  serrlee. 


The  balance  shest  of  the  company  of  June- 
30,  I90B,  showed  the  hook  valuation  of 
the  entire  system  employed  in  the  public 
service  to  amount  to  $319,081,815.  Thv 
master  held  that  varioua  items  were  in- 
cluded which  were  not  properly  allowable 
as  a  part  ol  the  cost,  and  deducting  these, 
there  remained  as  the  book-showing  of  the 
total  amount  expended  in  construction  and 
equipment,  $296,401,213.  The  Minnesot* 
track  mileage  was  found  to  be  practically 
32J19  per  cent  of  the  total  mileage,  and  up- 
on this  basis,  the  amount  assignable  to  the- 
state  of  the  total  cost,  as  stated,  amounted 
to  $96,271,255. 

The  master  found  that  the  cost  of  re- 
production new  of  the  entire  system  waa- 
$4G7,121,48B.t  The  vahie  of  the  portion 
of  the  system  In  Minnesota  was  separately 
found,  on  the  basis  of  reproduction  new, 
to  be  $138.4S&,S91.  The  net  proBU  of  the 
Gompsny  during  the  test  year  from  its  Uin- 
neaota  business,  interstate  and  intrsatat«, 
were  (8,180,025.11,  equal  to  S.B09  per  cent 
upon  this  estimated  value.  ^ 

The  Items  entering  into  the  estimate  are|^ 
the  same  in 'character  as  those  set  forth  In* 
the  estimate  of  the  value  of  the  property 
of  the   Northern   Pacific   Company^ 

Included  in  this  reproduction  cost  was  an 
allowance,  for  "lands  for  right  of  way, 
yards,  and  terminals,"  of  (25,172,050.80,  as 

"St.    Paul,   appraisement   of 

Read,  Watson,  and  Taylor  $6,433,343.00 
"Add  6  per  cent,  for  coat  of 
acquisition      and      conse- 
quential    damages 321,667.40- 

"Uinneapolis.  apprsisement 
of    El  wood,    Barney,    and 

Ridgeway 11,S19,T65.0»' 

"Add  0  per  cent  for  cost  of 
acquisition  and  consequen- 

tlal   damages    680,06S.1S 

"Duiuth,  appraiseDient  of 
Btryker,   Mendenhsil,   and 

Little   713,280.00 

"Add  86  per  cent,  for  rail- 
road value,  cost  of  acqui- 
sition,   and    consequential 

damages    178,320.00 

"Total  value  of  terminals..     19,847,366.60 
"Lands  outside  of  terminal*      6,325,284.26 

"Grand  total 26,172,680.80" 

The  appraisements  thus  referred  to, 
adopted  by  the  master  with  the  additions- 
stated,  were  made  by  the  appraisers  in  the 
three  cities  who  were  employed  In  the  ease 
of  the  Northern  Facillc  Company.  The 
valuationa  were  made  at  the  same  time,  and 
upon  the  sams  basis,  ss  the  corresponding 

tThis  did  not  include  the  intereet  of  the- 
oompany  In  the  Spoksne,  Portland,  ft  Seat- 
tle Railroad,  or  luiea  nndar  eonstmctloL 
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Talnationa  in  timi  caie,  and  ue  open  to  the 
•ame  objeotions.  In  the  compaaj's  esti- 
mate of  the  value  of  the  lands  outside 
these  cities,  the  amount  stsfed  sa  the  mar- 
0  ket  value  was  largely  increased  to  obtain 
$the  "right  of  way  value;"  with  reepect  to 

*  lands  in  agricultural*  sections,  the  "mar 
ket  value"  ^as  generally  multiplied  by  3 
and  of  the  total  amount  of  the  estimate  ol 
the  company  the  master  allowed  TS  per 
cent,  as  in  the  Nortbern  Pacific  Case. 

In  addition,  4}  per  cent  of  the  aggre- 
gate land  values,  ae  found,  was  allowed  in 
ths  item  for  "engineering,  superintendence, 
legal  expenses,"  and  the  further  allowance 
ef  16  per  cent  of  these  laud  values  was 
made  in  the  item  of  "interest  during  eon- 
■truction"  (4  per  cent  for  four  years). 

In  the  physical  valuation  estimated  on 
the  baais  of  the  cost  of  reproduction  new, 
the  master  made  no  deduction  for  deprecia- 
tion, wbile,  on  tbe  other  hand,  there  was 
included  under  tbe  item  of  grading  the 
sum  of  93,219,042  for  adaptation  and  solidi- 
fication of  roadbed.  The  engineer  of  the 
state  commission  estimated  the  deprecia- 
tion in  the  property  at  approximately  913- 
OOO.OOD. 

What  has  already  been  said  in  the  case 
of  the  Northern  Pacific  Company  with  re- 
spect to  esttmatee  of  value,  the  apportion- 
ment of  value,  the  testimony  as  to  the 
extra  cost  of  doing  tbe  intrastate  business, 
and  the  division  of  expenses  between  in- 
terstate and  intrastate  business,  is  equally 
applicable  bere.t  In  these  reepecta  there 
Is  no  material  distinction  between  the  two 
eases,  and  the  same  coneluslon  must  be 
reached   in   both. 

S.  Uinntapolit  A  St.  Loui»  Eailroad 
Company, — This  case  presents  distinct  con- 
stderations.  The  tines  of  this  company  con- 
sist of  about  1029  miles  of  track,  of  which 
308  miles  are  operated  under  lease  or  track- 
age rights.  Of  its  owned  mileage  (S32 
miles)  approximately  00  per  cent  is  in 
^  the  state  of  Minnesota.  The  master  thus 
^describes  it:    "It  runs  south   from  the  in- 

•  laud  cities  of  St.*Pan1  and  Minneapolis  to 
Des  Moines,  with  a  branch  to  Storm  Lake, 
Iowa,  and  a  branch  to  the  South  Dakota 
grain  fields.  Along  its  entire  liua  it  comes 
In  sharp  competition  with  strong  inter- 
sectini;  railroad  lines,  and  while,  as  be- 
fore stated,  it  subserves  a  useful  public  pur- 


tThe  total  revenue  received  by  the  Great 
Northern  during  the  fiscal  year  ISOS,  from 
its  intrastate  business,  passenger  and 
freight,  was  $4,641,829.58  j  and  it  was 
found  that  the  loss  that  would  have  been 
sustained  by  the  application  of  the  enjoined 
commodity  rates  to  the  intrastate  com- 
modity traffio  would  Iiave  amounted 
to  987,201.43. 


pose  and  is  operated  in  response  to  publle 
demand,  it  can  be  maintained  only  by  the 
exercise  of  the  highest  economy  and  watch- 
fulness in  its  operation,  and  to  succeed 
must  be  given  greater  latitude  than  is 
necessary  with  respect  to  the  more  favor- 
ably located  and  prosperous  lines  of  rail- 
way." 

The  less  favorable  situation  of  the  road 
la  fully  recognized  by  the  appellants,  who 
object  to  its  beli^  regarded  as  affording  a 
fair  test  of  tha  sufficiency  of  the  rate*. 
They  say  that  Its  "total  mileage  and  th« 
geographical  location"  are  such  ''that  it 
cannot  be  Xaken  as  typical  of  the  railway 
situation  in  Minnesota;"  and  they  insist 
that  "the  important  and  material  questions 
are  raised  by  the  showing  made  in  tlie 
Northern  Paciftc  and  Great  Northern  . 
Cases."  And  the  appellees,  on  their  part, 
aasert  that  "it  cannot  be  seriously  oontend- 
ed  that  the  rates  oomplained  of  are  suffi- 
cient to  yield  any  reasonable  return  on  a 
proportionate  value  of  the  property  used  in 
the  conduct  of  the  business  covered  by  the 
rates;"  that  the  net  income  of  the  road 
"from  all  sources  is  acarcely  auQcient  t« 
pay  interest  on  its  outstanding  bonds;" 
that  "the  value  of  tbe  property  is  greaUy 
in  excess  of  tbe  par  value  of  tbe  bonds;" 
and  that,  as  it  seems  to  the  appellees,  "thia 
company  must  earn  more  money  or  go  Into 
tbe  bands  of  a  receiver,  within  a  compara- 
tively short  time." 

The  main  facts  are:  The  par  value  la 
190S,  of  iU  stock  and  bonds,  was  fSO.OHr 
800,  divided  as  follows:  stock,  $10,000,000 
(preferred,  <4,000,000,  oommoa  $6,000,000); 
bonds,  $20,011,800.  It  appeared  that  no 
dividends  had  been  paid  on  the  common 
stock  since  1904.  The  annual  intereslM 
charges  amounted  to  $652,683.  ^ 

'The  book  cost  of  its  property,  after  do-* 
ducting  items  disallowed  by  the  master,  was 
$28,674,225;  and  this,  if  divided  according 
to  mileage,  would  give  to  Minnesota  as  ita 
share,  $17,127,390.  The  mileage  basis  of 
division,  however,  fails  to  take  account  of 
the  fact  that  the  property  in  Uinucsotft 
has  a  greater  relative  value. 

The  master  found  the  total  value  of  the 
property  in  Minnesota  on  the  baais  of  the 
cost  of  reproduction  new  to  he  $21,608,404. 
In  this  estimate  there  waa  included  the 
sum  of  t5,BS9,39T.»D  for  lands,  yards,  and 
terminals.  Of  this  amount  $4,560,298  was 
allowed  for  tbe  lands  in  Minneapolis  on 
the  estimate  of  the  same  appraisers  who 
had  been  employed  in  that  ci^  by  the  other 
companies;  and  to  thia  tbe  master  added 
6  per  cent  Tha  landa  outaide  these  ter- 
minals were  valued  at  (1,216,285. 

The  net  earnings  of  tbe  entire  system  aft- 
er   paying  only    operating    expaiaea   and 
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tazea,  from  1903  to  190S,  were  (crand  to  be 
U  follows:  1903,  $1,368,895.30;  1904,  tl,- 
2S9,624.49;  1S05,  (1,277,870.961  IWB,  $1,- 
BIl,Ml.e9;  1907,  11,419,822.54;  190S,  (1,- 
£20,662.21;  1900,  $1^86,494.08. 

The  net  e&ming  of  the  eompany  on  all 
ita  bueinui  in  Minoesota,  iuteratate  and 
intiMtate  (involving  koj  u«e  of  the  prop- 
erty valued  as  stated),  after  paying  only 
operating  expense!  and  taxes,  were,  during 
the  (ante  period:  1903,  $1,222,941.77;  1904, 
91,052,478.74;  1005,  91,054,863.36;  lOOQ, 
91,109,260.56;  1007,  9806,977.66;  1908, 
9742,377.46;  1900,  9794,472.68.  The  refer- 
ence in  each  ease  ia  to  the  fiscal  year  end- 
ing on  June  30. 

It  thus  appear*  that  the  net  return  from 
the  entire  Minnesota  business  in  1607  was 
aboant  4.14  per  cent  on  the  estimated 
value  of  the  property  (921,808,464)  in  Min- 
uesota;  in  1008,  less  than  3.5  per  cent;  and 
In  1906,  less  than  3.7  per  cent 
^  The  master  made  his  computations,  with 
^  respect  to  the  Tetnni  permitted  under  the 
*  rates  in  question,  upon  the*  operations  of 
the  fiscal  year  ending  June  30,  1907.  The 
class  rates  had  been  effective  from  Novem- 
ber 15,  190fl,  and  the  passenger  fare  act 
from  May  1,  1907.  It  was  estimated  by  the 
master  that  the  additional  loss,  which 
would  have  accrued  in  the  interstate  busi- 
ness it  these  rates  had  been  in  force  dur- 
ing the  entire  fiscal  year  ending  June  30, 
1907,  and  it,  in  addition,  the  commodity 
rate  act,  which  was  enjoined,  had  been  ap- 
plied to  the  intrastate  traffic  of  that  year, 
would  have  amounted  to  9131,358,  thus 
making  a  very  serious  reduetion  in  a  re- 
turn already  inadequate;  and  his  conclu- 
sion was  that  the  rates  in  question  were 
plainly  confiscatory. 

It  is  not  necessaiy  here  to  reproduce  the 
eonputations,  as  we  are  satisfied,  after  a 
careful  examination  of  the  evidence,  that 
while  the  methods  of  estimating  value,  and 
of  apportionment,  which  have  been  disap- 
proved in  the  discussion  of  the  coses  of  the 
other  companies,  are  subject  to  the  same 
•bJMtions  in  this  cose,  so  lar  as  they  hava 
S3  S.  C— W. 


been  employed,  the  margin  of  error  which 
may  be  imputed  to  them  is  not  sufficiently 
great  to  change  the  result.  The  net  return 
from  the  entire  business  in  Minnesota,  in- 
tersUte  and  intrasUte,  fell  to  (742,000  in 
the  fiscal  year  ending  June  30,  1908,  and  it 
is  plain  that  the  latter  amount  would  have 
been  largely  reduced  had  the  commodity  rate 
act  been  enforced.  In  view  of  the  actual  re- 
suits  of  the  business  in  the  state,  and  tb* 
clearly  established  facts  with  respect  to 
the  conditions  of  traffic  upon  this  road,  the 
conclusion  csnnot  be  escaped  that  the  rates 
prescribed  by  the  acts  and  orders  ot  Minne- 
sota would  not  permit  a  fair  return  to  this 
company. 

Without  approving,  therefora,  the  meth' 
ods  of  calculation  which  have  been  adopted, 
but  recognizing  the  peculiar  situation  of 
this  road,  and  the  undoubted  effect  of  the 
rates  in  question  upon  its  rovenues,  we  aro 
ot  the  opinion  that  the  decree,  so  far  as  it 
rests  upon  the  confiscatory  character  of  then 
rates  as  applied  to  this  company,  should^ 
'bo  affirmed.  In  the  desire,  however,  to  pr»-* 
vent  the  possibility  that  the  decree  may  op- 
erate injuriously  in  the  future,  we  shall 
modify  it  by  providing  that  the  member* 
of  the  Railroad  ft  Warehouse  Commission, 
and  the  attorney  general  ot  the  state,  may 
apply  at  any  time  to  the  court,  by  bill  or 
otherwise,  as  they  may  be  advised,  for  a 
further  order  or  decree,  whenever  it  shall 
appear  that,  by  reason  of  a  change  in  elr- 
cumstancoB,  Uie  rates  fixed  by  the  State's 
sets  and  orders  are  sufficient  to  yield  to 
the  company  reasonable  oompensation  for 
the  services  rendered. 

The  decrees  In  Numbers  201  and  292  are 
rerersed  and  the  cases  remanded  with  di- 
rections to  dismiss  the  hi  Us  respeotivdj 
without  prejudice. 

The  decree  in  Number  293  is  modified  M 
stated  in  the  opinion,  and,  as  modified,  I* 
affirmed. 
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CASES  DISPOSED  OF  AT  OCTOBEE  TEEM,  1912, 


Xz  Njtn:  In  TBx  Uatt^  or  Csaxlxs  F. 

Wilcox,  Petitioner.     [No.  — ,  Original.] 

Motion  for  leave  to  file  petition  for  a  Writ 
of  Huidamus  and  for  l^ve  to  proceed 
fema  pauperit. 

Mr.  Chas.  F.  Wiloox,  in  propria  p«rttma, 
tor  petitloiMT. 

April?,  19IS.    Denied. 


Chuus   O.   Dune,   Petitioner,   v.  Umrst 

8TATM.     {No.  1018,] 

Petition  for  a  Writ  of  Certionri  to  tlw 
OoQzt  of  Appeal!  of  the  District  of  Colum- 
Ua. 

Ur.  Henry  B.  Davit  for  petitioner. 

nie  Attomej  Qeneral  and  Aaaiatant  At* 
lomej  Oeneral  Adkina  for  respondent. 

April  7,  int.    Denied. 


Wkloh    MufTFAoruBiKa    Cokpaitt,    Peti- 
tioner,   v.   Bamuxl  D.   YouKfl,   Tnutee. 
[No.  1018.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Dnlted  Btates  Qrcnit  Court  of  Appeals  for 

tta  Pint  Circuit. 
Messrs.   Fred   L.   Cbappell  and  Wb.  B. 

^dgea  for  petitioner. 
Meaara.  Nathan  Beard  and  Chaa.  B.  Bior- 

4on  (or  letpondeut. 
April  7,  1913.    Denied. 


P<»n.Aini  Gold  MimNO   COkpaxt  et   al., 

Petitionera,  t.  Chabub  DAimui  et  aL 

[No.  1024.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs.  Chas.  B.  Thomaa,  Wm.  H.  Bryant, 
Wm.  P.  Malburn,  and  Geo.  L.  Nye  for  peti- 

Menra.  Edward  C.  Stlmwm  and  Jaa,  J. 
Banks  for  respondenta. 
April  7,  »]S.    Denied. 


TTl 


0T7ABDiAif  AssuEANca  CouPAiTT  op  Lomon, 

LiifiTXD,  Plaintiff  in  Error,  y.  Dokikoo 

QncrrAHA.     [No.  280.] 

In  Error  to  the  District  Court  of  the 
United  States  for  Porto  Rico. 

HcMri.  Frederia  D.  McEenney,  Franda 
K.  Dexter,  J.  Spalding  Flannery,  and  Wm. 
Hits  far  plsjntiff  in  error. 

Messrs.  Clement  L.  Bouvfl  and  H.  H.  Seo- 
ville  for  defendant  in  error. 

April  7,  1913.  Dismieaed  with  eoata,  par 
itipuIaUon. 

BuBTAS  LncAB,  Appellant,  ▼■  RoB^n  I^ 

Ldoai  et  al.,  Ezecutora,  ate.,  at  aL    [No. 

1007.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Soatbem  District  of 
California. 

Messrs.  F.  M.  Etheridge  and  J.  U.  Ho- 
Cormick  for  appellant. 

No  appearance  for  appellees. 

April  7,  1S13.  Dismissed  with  eosti  on 
motion  of  counsel  for  appellant. 

CBICAOO  &  NOBTBWESnBM  Railwat  Ooif- 

PAHT,  Plaintiff  in  Error,  v.  Hdoh  Bow- 

i.Ain>a.    [No.  65A.] 

In  Error  to  the  Supreme  Comt  of  Iba 
State  of  Wisconsin. 

Messrs.  Wm.  0.  Wheeler  and  Edward  IL 
Smart  for  plaintiff  in  error. 

Mr.  John  J.  Cook  for  defendant  In  error. 

April  7,  1913.  Dismissed  withont  eosta 
to  either  party,  per  stipulation. 

WAum  U.  Gbideb  et  al„  Petitioner,  t.  Mar- 
NM  C.  Oboft  et  al.     [No.  1004.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeala  for 

the  Eighth  Circuit. 

Measrs.  Aldit  B.  Browne,   Frank  Doetor, 

Hunter  M.  Meri weather,  Alexander  Britta% 

and  Evana  Browne  for  petiUonera. 
No  appearance  for  respondents. 
April  14,  1913.    Denied. 
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BuKKU  Htt.t.  ft  Sdixivar  Mrmro  k  Coir- 
OKHTSATiNO     CouVAST,     Petitioner,     v. 
Tboiub  Willukb.     [No.  1006.] 
Petition  for  m  Writ  of  Certiorari  to  the 

United  Statu  Circnit  Court  of  Appemla  for 

tin  Ninth  Circuit. 

Mr.  Myron  A.  Falaom  for  petitioner. 
Heun.   H.   Lowndea   Maurj   utd   B.   E. 

Wheeler  for  reapondent. 
April  14,  1913,     Denied. 


[No. 


8.] 


Petition  for  a  Writ  of  Certiorari  to  tlM 
United  States  Circuit  Court  of  Appeal!  for 
the  Fifth  Cirniii 

Mr.  Edgar  H.  Farrar  for  petitioinr. 

Mr.  John  D.  Oram  for  reapondent. 

April  14,  1913.  Dismisaed,  on  motion  ■( 
counsel  for  tlie  petitioner. 


WiuiAK  B.  Stkahg,  Petitioner,  v.  J.  A. 

Ebwot.     [No.  1023.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Oirenit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Ur.  Justin  D.  Bonerioch  for  petitioner. 

Ur.  8.  W.  Hoore  for  respondent. 

April  14,  1B13.     Denied. 


UHFm  States,   Petitioner,  t.   jAun   B. 

Regak.    [No.  1046.] 

Petition  for  a  Writ  of  Certiorari  to  thm 
United  Statee  Circuit  Court  of  Appeab  for 
the  Second  Circuit. 

The  Attorne;  General  and  Aaaistant  A%- 
tome  J  General  Harr  for  petitioner. 

Mr.  Max  D.  Steuer  for  respondent. 

April  £1,  1913.     Granted. 


Aacob  Balbbuu,  Petitioner,  t.  Gi»»w  A. 
Blacefobd,  Truat«e,  etc    [No.  102T.] 
Petition  for  «  Writ  of  Certiorari  to  the 

United  States  Cireuit  Court  of  Appeab  for 

the  Fourth  Circuit. 

Mr.  Andrew  Jackson  Montague  for  peti- 

No  appearance  for  reipondent. 
April  14,  1913.    Denied. 


JoHiT  B.  Qluboh,  Petitioner,  v.  Eabbt  K. 

Thaw.    [No.  1052.] 

Petition  for  a  Writ  of  Certiorari  to  tlM 
United  States  Circnit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  John  B.  Qleason,  f*  propria  ptnoim, 
for  petitioner. 

No  appearance  for  respondent. 

April  21,  1913.    Granted. 


Emu   jAm   EmcpATBiCK,   Petitioner, 

HAXBiBTr     EuzABCTH     McBrhw,     [. 

1044.] 

Petition  for  a  Writ  of  Certiorari  to  tbs 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Mr.  Chas.  B.  Burr  for  petitioner. 

Heesrs.  Wm.  B.  Sanders  and  H.  H.  Rus- 
■•11  for  respondent. 

April  14,  191S.    Denied. 


John  Fleicheb,  Appellant,  t.  C.  T. 

UOTT,    as    United    States    Marshal,    etc. 

[No.  597.] 

Appeal  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Northern  District  of 
California. 

Measrs.  Arthur  A.  BImey  and  Henry  F. 
Woodard  for  appellant. 

The  Attorney  General  (or  appellee. 

April  14,  1613.  Dismissed  with  costs,  on 
Botton  of  counsel  for  the  appellant,  and 
cause  remanded  to  the  District  Court  of  the 
United  States  for  the  Northern  IMstrict  of 
California. 


Old  Dominior  Coppeb  Minnro  t  Bmeltimb 
CoitpAiTT,  Petitioner,  t.  Fhsbxick  Lkw- 
IBOBIT  et  al..  Executors,  etc.,  [No.  B87.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Messrs.  Louis  D.  Brandeis  and  Edward 

F.  McClennen  for  petitioner. 
Messrs.  Eugene  Treadwell  and  Edward 

Lauterbaeh  for  respondents. 
AprU  81,  1913.    Denied. 


WiLLiAit  IT.  ExTTEHBAOH  et  at,  Petltiomn, 

V.  tJnrraD  SiAiia.    [No.  1011.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeab  for 
the  Ninth  Circuit. 

Messrs.  Aldis  B.  Browne,  Alexander  Brit- 
ton,  Evans  Browne.  James  E.  Babb,  and  0. 
C.  Cavanati,  for  petitioners. 

The  Attorney  Gneral,  Anbtant  Attor- 
ney General  Adlclns,  and  Vr.  Pejton  Oor- 
don,  for  respondent. 

April  81,  1913.    Denied. 
ICzecutiTe  pardon  issned  Jnlr  1^  1913. 
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Oat-Ola    OomAKT,    Patiticnei, 

Cola  Coutamt.    {Vlo.  1080.] 

Petition  for  K.  Writ  of  Certionul  to  tlw 
United  SUtca  Circuit  Oonrt  of  Appe»k  for 
tbt  Sixth  arcuit. 

Ur.  Frederiok  S.  T^Ier  for  patition«r. 

Hewn.  W.  D.  ThoDuon  uid  Huold  Hinli 
fsr  rapondent. 

April  21,  191S.    Dtmied. 


A.    is.    Wurma,    Petltioiiar,    v.    Uinmi 

States.     [No.  I03D.] 

Petition  for  a  Writ  of  Certiorari  to  t!» 
United  States  Circuit  Court  of  Appeali  for 
tb«  Eighth  Circuit. 

Hr.  Carr  W.  Taylor  for  petitionar. 

The  Attorney  General  and  Aiilitant  At- 
torney General  Denieon  for  reepondent. 

April  SI,  IBIS.    Denied. 


Auiu  Etpbub  Comfakt,  Plaintiff  in  Er- 
ror, V.  Hectob  Vkbvaxkb.    [No.  MB.] 
In   Error  to   the   Supreme  Court  of   the 

State  of  PennsylTanla. 
Meaera.   Chaa.  P.  Patterson,  Jno.  Leiria 

Evaiii,  and  Thoe.  DeWitt  Cnyler  for  plain- 
Mr.  Geo.  Clinton  for  defendant  in  error. 
April  21,  1S13.    Judgment  rereried  with 

Mxte,  per  etlpulatiou  of  couneel,  and  oauie 

nmaaded  for  furtber  procedein^ 


JoBiT  Ueekek  et  aL,  PlaiotlfTi  in  Error,  ▼. 

Mastin  Eablih,  Uary  Eaeliu,  His  Wife, 

et  al.    [No.  2S8.1 

In  Error  to  the  Circuit  Court  of  the 
United  State*  for  the  Weetem  Dietrict  of 
Washington. 

Ur.  Benjamin  S.  Groaacnp  tor  plaintiffe 

Mr.  a.  Warburton  for  defendant*  In  error. 

April  22,  IBIS.  DiemiHed  with  eoata, 
punnant  to  the  Tenth  Rule,  and  cauie 
remanded  to  the  Dietrict  Conrt  of  the 
United  States  fnr  the  Western  District  of 
WaahlngtoB. 


Joat  Avalo   Sahohb,   Appellant,  t.  Coif- 

OKPOidn  Vevi  t  Diaz  and  Her  Husband, 

Jos«  Sastrano.     [No.  20E.1 

Appeal  from  the  Disitriet  Court  of  the 
Ihiited  States  for  Porto  Rleo. 

Mr.  Hector  H.  Soorille  for  appellant. 

Mr.  N,  B.  E.  Pettingill  for  appelleee. 

April  23,  1B13.  Dismiased  with  coats, 
pnraoant  to  tho  Tmth  Bok. 
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Texas  A  PAcma  Sailwat  Odupaitx,  Plain- 
tiff in  Error,  v.  Johr  Laokt.  [No.  290.] 
In  Error  to  the  United  States   Cirenlt 

Conrt  of  Appeals  for  tlia  PIfth  Circuit. 
Mr.  Chaa.  Payne  Fennar  for  plaintiff  In 

No  appearance  for  defendant  in  error. 
April  2S,  1B13.    Dismissed  with  coMn,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


St.  Loms   Southwxstebh   Railwat   Coh- 

PAMT,    Plaintiff    in    Error,    t.    A.    W. 

BuBCKITr,     [No.  234.1 

In  Error  to  the  District  Conrt  of  the 
Parish  of  Caddo,  State  of  Louisiana. 

Messrs.  Taliaferro  Alexander,  S.  H.  West, 
C.  C,  Collins,  and  Roy  P,  Britten  for  plain- 
tiff in  error. 

No  appearance  for  defendant  in  error. 

April  28,  1913.  Per  Curio-m:  Judgment 
reversed  with  coats,  and  case  remanded  for 
further  proceedings  upon  the  authority  of 
Gulf,  C.  *  S.  P.  R.  Co.  T.  Hefley,  1C8  U.  S. 
ea,  SB  L.  ed.  BIO,  16  Sup.  Ct  Hep.  802; 
T«(as  ft  P.  K.  Co.  T.  Mngg.  202  O.  S.  2*2, 
GO  L.  ed.  1011,  20  Sup.  CL  Bep.  028;  United 
States  T.  Miller,  223  U.  S.  S99,  SO  L.  ed. 
SSS,  82  Sup.  Ct.  Rep.  323;  Illinois  C.  R.  Co. 
T.  Henderson  Elevator  Co.  220  U.  B.  441, 
07  L.  ed.  — ,33  Sup.  CL  Beff.  178. 


UitiTED  Statu  xx  bxl.  Sali  Ziuuxspm, 

Appellant,  t.  P.  L.  Puntib  et  aL     [No. 

Bll.] 

Appeal  from  the  District  Court  of  tbo 
United  Statw  for  the  Northmi  District  of 
Illinois. 

Mr,  Benjastiu  C.  Bachraeh  for  appeUaxl. 

The  Attorney  General  and  Assistant  At- 
torn^ General  Harr  for  appellees. 

April  28,  IBIS.  Per  Curiam. ■  DismlsMd 
for  the  want  of  jurisdiction.  Lampasas  v. 
Bell.  ISO  U.  S.  278,  282,  45  L.  ed.  S2T,  S30, 
21  Sup.  Ct.  Rep.  368;  American  Sugar  Bef. 
Co.  T.  United  Btotes,  211  U.  S.  IGfi,  181,  U 
L.  ed.  129,  131,  29  Sup.  Ct  Rep.  89. 


Mauoi*  a.   Mobbb,  Plaintiff   in  Error,  v. 

SiDNET  A.  Bbowh,  Sheriff  of  New  London 

Oonnty,  Conn.     [No.  22S.] 

In  Error  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut. 

Messrs.  Donald  0.  Perkins  and  QuM.  W. 
Comatock  for  plaintiff  in  error. 

Mr.  Cbas.  B.  Whittleaey  for  defendant  in 

April  28,  IfllS.  Par  Onriam:  Diamisssd 
for  want  of  jurisdiction.  Anderson  t.  G4»- 
naetient  226  D.  S.  603,  G7  L.  ed.  — k  tt 
Sop.  Ct  £ep.  217. 
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PeUtioner,    t.    Uhitd 
Btates.    tNff.  104fi.] 

Petition  for  ft  Writ  of  Certlonri  t«  tbe 
United  States  Cimdt  Court  of  Appeab  for 
the  Ninth  Circuit 

Messrs.  Albert  Fink,  Lewis  P.  Bhftekel- 
ford,  Aldls  B.  Browne,  Aleiander  Britton, 
£«uu  Browne,  utd  Eumd  R.  Bkbbitt  for 
petiUoner. 

The  Attorney  Qenenil  and  Ajslitant  At- 
torney General  Adlclne  for  respondent- 
April  28,  1913.    Granted. 


WiLLUK   UcCoAcn,    Collector,    ete..   Peti- 
tioner, T.  D.  F.  Pratt  et  al.,  Executora, 
etc.    (No.  1006.] 
Petition  for  a  Writ  of  Certiorari  to  tb« 

Onited  States  Circuit  Court  of  Appeals  for 

tbe  Third  Circuit. 

The  AttOToej  General  and  Assistant  At- 

.temey  General  Harr  for  petitioner. 
Ho  appearance  for  respondents. 
April  28,  1SI3.    Granted. 


Vuxon  Habtxy,  Petitioner,  t.  Fiiheutx  & 
CAAaALTT  Compact.    [No.  972.] 
Petition  far  a  Writ  of  Certiorari  to  tba 

United  States  Circuit  Court  of  Appeal*  for 

the  Sixth  Circuit. 

Hesirs.    John    W.    Shins    and    Wad«    H. 

Bllis  for  petitioner. 
Mr.  Bdwin  A.  Jones  for  respondent. 
April  28,  1913.    Denied. 


CBABLsa  Nciioor  et  al.  Petitioners,  t. 
'   IftirrKD  Staieb.    [No.  1034.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  E.  Clinton  Rhoads  for  petitioners. 

The  Attomay  General,  Assistant  Attorney 
General  Denison,  and  Louia  G.  Bissell  for 
respondent. 

April  ZB,  1913.    Denied. 


MisBousi-EDiaoH  GLEcrmia  CoupAirx  «l  al.. 

Petitioners,  v.  Momab  Joms  et  aL    [No. 

10G9.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  S3gbth  Circuit. 

Messrs.  H.  S.  Priest,  B.  Schnurmaeher, 
aad  Wade  H.  EDis  for  petitioners. 

Meaira.  D.  T,  Bomar,  Eleoeioua  Smith, 
■Bd  Ford  W.  Thompson  for  respondents. 

April  26,  1913.    Denied. 


Oor.  TXMK, 

I,    V.    UlItllB 


T.  F.  Baku  et  aL,  PeUtionera,  ' 

States.     [No.  1061.] 

Petition  for  a  Writ  af  Certiorari  to  the 
United  States  CSrcoit  Court  of  Appeftla  for 
the  Fifth  Circuit 

Messrs.  I.  W.  Btephens  and  Geo.  E.  Kil- 
ler for  peUtloners. 

The  Attorney  General  and  Asslataat  AV 
torney  General  Adirins  for  respondent 

April  28,  1913.    Denied. 


LioirABD   A.    EooESTADTiB,    Petitioner,   ▼. 

Albebt  0.  BBown  et  al.,  etc    {No.  1093.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cirettit  Court  of  Appeala  for 
the  Second  Circuit. 

Messrs.  Irving  L.  Ernst  and  Jas.  L.  Biab> 
op  for  petitioner. 

Mr.  Dix  W.  Noel  for  respondent. 

April  28,  1913.    Denied. 


Bahukl  CBbhit,  Plaintiff  in  Error,  t.  Rtr- 

DOLPH  B.  SOHHEIDD  ct  al.      [No.  288.] 

In  Error  to  the  Supreme  Court  ot  tlia 
SUte  of  Nebraska. 
Mr.  I.  L.  Albert  tor  plalatifl  in  error. 
Ur.  William  J.  Courtright  for  defendants 


Chabixs  Wcaon,  Arrested  under  the  Nam* 
of  Charles  Willard,  Appellant,  t.  U.  B. 
(No.  321.] 

Appeal  from  the  District  Court  of  tbe 
United  States  for  the  Northern  District  ot 
Illinois. 
Mr.  Elijah  N.  Zoline  tor  appellant 
The  Attorney  General  for  appellee. 
May  6,  1913.    Par  Curiam:    Appeal  dis- 
missed  upon   the    authority   of   Johnson  t. 
Boy,  227  U.  S.  24S,  B7  li.  ed.  — ,33  Sup. 
Ct  B«p.  240. 

CouMABo  ft  NoBTHwesmH  Batlboad  Oox- 

PAirr,    Plaintiff    In    Error,    t.    UKrntD 

States.     [No.  2.] 

In  Error  to  the  District  Court  of  tbe 
United  States  for  the  District  of  Colormdo. 

Mr.  E.  E.  Whitted  for  plaintiff  in  error. 

The  Attorney  Geneml  and  Assistant  to 
the  Attorney  General  Fowler  for  defendant 

May  6,  1913.  Per  Owiam:  Dismissed 
for  the  want  of  Jurisdiction,  on  tba  author- 
ity ot  Union  Trust  Co.  v.  Weathus,  228  U.  8. 
CIB,  5T  L.  ed.  — ,33  3up.  CL  Bep.  093.  (See 
United  States  v.  Colorado  k  N.  W.  R.  Co. 
IS  LJLA.(N.S.)  167,  8ff  C.  C.  A.  27,  1B7 
Fod-  821,  13  Ann.  Cas.  8BS,  200  U.  8.  Mi, 
S2  L.  ed.  BIO,  2S  Sup.  Ct  Rep.  070.) 
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8,  D,  Hum,  PUintlff  In  Error,  t.  Obaut 

Tionm,  United  BUUm  Marahal,  «t«.    [No. 

238.] 

In  Error  to  Um  Circuit  Court  of  the 
Untt«d  SUtM  for  th*  Butem  Diitriot  of 
OklatMHUk 

Mr.  JamM  8.  Dkvenport  for  pluntlff  Id 

nit  Attomcrf  Q«u«nl  Lud  Auistant  At- 
toni<7  Gen«nil  Adkim  for  defendant  in  er- 
ror. 

Ha;  g,  1B13.  P«r  Ovrtam:  Diemfewd 
for  the  wnnt  of  jurisdiction,  on  the  suthor- 
Itf  of  Flaher  v.  Baker,  203  U.  B.  174,  182, 
SI  L.  ed.  142,  143,  27  Sup.  Ct.  Bep.  13S,  T 
Ann.  Cm.  lOlS,  And  cues  cited,  ftnd  c»nte 
remanded  to  the  Diatriet  Court  of  the 
Dnitcd  SUtM  for  the  Eutem  Diatrict  of 
Oklnhonift. 


Unmn  SrATn,  PlnintilT  In  Error,  t.  At- 
lanta  JoDKHAi;  CoUTAflx  at  •!.     {No. 
2S3.] 
In   Error   to   the  Circuit   Conrt   of   the 

United  BUtee  for  the  Northern  DUtriet  of 

Georgia. 
The  Attorney  Oeneral  and  Aaalstnnt  At- 

tMuej  General  Harr  for  plaintiff  in  error. 
Hceers.    Cbarlee    T.    Hopkine,    Alex.    C 

King,  and  Jaek  J.  Spalding  for  dalendMit 


H»r  S.  1B13.  Per  Curiae. 
tot  the  want  of  jntlediotion,  on  the  author- 
ity of  United  SUtee  t.  Patten,  220  U.  8. 
625,  635, 67  L.  ei  — ,  -  I>.B.A.  (N.S.)  — .  83 
Sup.  Ct.  Rep.  141,  and  caeee  cited,  and 
eauae  remanded  to  the  Dietriet  Court  of  the 
United  Statea  for  the  NorUiem  DUtriet  of 
Seorgia. 


JoEif  Abhor,  Appellant,  t.  CoKSEKVATioir 
CouHiBsiox  or  LouisiAMA  et  al.  [No. 
274] ;  and  Laoira  Mow,  Appellant,  t.  Coh- 

B^ITATIOIT    COHMIBSIDR   OF    LOUISIASA    et 

al.     [No.    277.] 

Appeal!  from  the  Circuit  Court  of  the 
United  8tatM  for  the  Eaatem  Dietriot  of 
Louiaiana. 

Mr.  B.  Howard  U«Cnleb  for  appellant. 

Meaer*.  R.  Q.  Pleaaant  and  Harry  Gamble 
for  appelleea. 

May  6,  1913.  Per  Ouriam:  Appeala  dU- 
miseed  withont  coati  to  either  party  (Mills 
V.  Green,  150  U.  S.  651,  40  L.  ed.  293,  16 
Bnp^  Ct  Rep.  132;  Flour  lupeeton  v.  Glo- 
ver, 161  U.  S.  101,  40  U  ed.  632,  10  Sup. 
Ct.  402),  and  eaaee  remanded  to  the  Dii- 
trict  Court  of  the  United  SUtea  for  the 
l^astem  DUtriet  of  Louiaiana. 


Okeooit  Raiiaoad  ft  NAnnATKin  Couvaht, 

Plaintiff  in  Error,  t,  F.  V.  UAnrUf,  m 

Sole  SuTTJTlng  Partner,  etc.     [No.  2B1.1 

In  Error  to  the   Supreme   Conrt  of  the 

State  at  Oregon. 

Ueaera.  Maxwell  Xrarts  and  W.  W.  Cbfr> 
ton  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
May  G,  1013.  Per  Curiam;  Judgment 
revereed  with  coati,  on  the  authority  of 
Chicago,  R.  I.  &  P.  R.  Co.  T.  HardwiA 
Farmera  Elerator  Co.  22Q  V.  8.  420,  BT  L. 
ed.  — ,  33  Snp.  Ct.  Rep.  174,  and  cauae  re- 
manded for  further  proceedinga. 


Oboboi  Habunotor  et  al.,  Appellanta,  ▼. 

Atlahtio  &   PACino  I^umbaph   Goii- 

PAirr  et  al.     [No.  400.] 

Appeal  from  the  United  SUtea  Circnit 
Court  of  Appeals  for  the  Second  Circuit. 

Meaan.  Frederick  J.  Stone  and  Alton  B. 
Parker  for  appellanta. 

Mcaari.  Jolm  F.  Dillon  and  Rnah  Taggart 
for  appelleea. 

May  S,  1018.  Per  Curiam.-  Diimlaaed 
for  the  want  of  Jurisdiction.  United  Statea 
V.  Jahn,  ISG  U.  8.  100,  114  (3),  30  L.  ed. 
87,  00,  IS  Sup.  Ct.  Rep.  30;  Carter  t.  Rob< 
erte,  177  U.  B.  496,  600,  44  L.  ed.  861,  868. 
20  Sup.  Ct  Rep.  713;  Cary  MIg.  Co.  T. 
Acme  Flexible  Clasp  Co.  187  U.  8.  427,  47 
L.  ed.  244,  23  8up.  Ct  Rep.  211;  Maefad- 
den  V.  United  SUtea,  213  U.  S.  2S8,  63  I^ 
ed.  801,  20  Sup.  Ct  Bep.  400. 


GtOKm  Habunotor  et  al.,  Appellanta,  v. 

Atlantic  *  Pacifio  Tilmkafh  Coupart 

et  aL     [No.  410.] 

Appeal  from  the  Circuit  Court  of  the 
United  SUtea  for  the  Southern  DUtriet  d 
New  York. 

Messri.  Frederick  J.  Stone  and  Alton  B, 
Parker  for  ^tpellanta. 

MMsrs.  John  F.  Dillon  and  Rnah  Tag- 
gart  for  appelleea. 

May  S,  1013.  Per  Ouriam:  DUmiBsed 
for  the  want  of  jurisdiction.  Aapen  Min, 
A  Smelting  Co.  t.  Billings,  ISO  U.  8.  31, 
37  L.  ed.  ess,  14  Sup.  Ct.  Rep.  4;  Brown  v. 
Alton  Water  Co.  222  U.  8.  326,  GS  L.  ed. 
222,  32  Snj).  Ct.  Rep.  ISS;  Metropolitaja 
Water  Co.  r.  Eaw  Valley  Drainage  Diet. 
223  U.  S.  610,  66  L.  ed.  633,  32  Snp.  Ct 
Rep.  246:  Union  Tnut  Co.  t.  Weethue,  t8t 
U.8.  Sit).  57  L.  ed.  -^83  Sup.  Ct  Bep.  IMS. 
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UiauaBi,  KiitSAB,  k  Tbab  Railway  Cou- 

FAST  et  •!.,  Plaintiffs  in  Error,  *.  L.  E. 

OOODBIOB.     (No.  J03G.] 

In  Error  to  th«  Court  of  Civil  Appeals 
for  ths  Fiftli  Supreme  Jndidal  Dialiict  of 
tlie  State  of  Texas. 

Mesar*.  Joseph  M.  Bryaon,  Alex.  S.  Colce, 
and  Aldis  B.  Bronne  for  plaintiffi  in  error. 

Mr.  J.  A.  L.  Wolfo  for  defendant  in  error. 

May  11,  1913.  Per  Curiam:  DiBtniaeed 
tor  the  naut  of  jurisdietion,  upon  the 
thority  of  York  t.  Texas,  137  U.  S.  15,  34 
L.  ed.  604,  11  Sup.  Ct.  Rep.  9;  Kauffman  v. 
Woottera,  138  U.  S.  2S3,  34  L.  ed.  962,  11 
Sup.  Ct  Rep.  298. 


TSOMAS  J.  Ltkch,  Executor,  etc..  Petition. 

«r,   7.   TBATKL^ia'   Insuoahce   Companv. 

INo.  963.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Mr.  George  W.  Heielton  for  petiUoner. 

Mewn,  R.  Rosb  Perry,  R.  Ross  Perry,  Jr., 
and  Harvey  D.  Eaton  for  respondent. 

May  5,  1913.    Denied. 


Sluab  Watt  Sells,  Petitioner,  r.  Cirr  OF 

Chicaoo.     INo.  lOSO.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  CircuiL 

Messrs.  Oliver  C.  Carpenter,  Delevan  A. 
Holmes,  and  M.  M.  Townley  for  petitioner. 

Messrs.  William  H.  Sexton  and  Charles 
H.  Haft  for  respondent. 

Hay  6,  1913.    Denied. 


Natiottal  Scbett  CoifPAirr,  FetiUoner,  t. 

WasTBir    PAcmo    Railway    Coupady. 

(No.  1066.J 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  Frederic  R.  Coudert,  William  J. 
QrilDD,  B.  8.  Heller,  and  Q.  W.  McEnerney 
for  petitioner. 

Mr.  F.  W.  M.  Cutcheon  for  respondent 

Hay  6,  1913.     Denied. 


Jaoc»  Doll  k  Sons    (Incorporated),  Pe- 
titioner,   V.    QlOTANNI    ToKASO   RlBKITI. 
[No.  1076.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeali  for 

tha  Third  Circuit. 
Mr.  W.  S.  Dalsell  for  petitioner. 
No  Bppearanoo  for  reeponAenb 
iiaj  S,  1&13.    Denied. 


Eaxmr  M.  Coixnra,  Plaintiff  in  Error,  v. 

John  W.  Dakfobtk  Coiipaiti  or  Bni^ 

FALo,  Naw  Yobs.     [No.  294.] 

In  Error  to  ths  Court  of  Appeals  of  tlia 
Disb'ict  of  Columhia. 

Mr.  Wilton  J.  Lambert  for  plainttS  ia 

No  appearance  for  respondent. 
Hay   S,   1813.     Dismissed   with   eosta   on 
motion  of  counaal  for  the  plaintifl  in  error. 


Adaus  Gxtbesb  COKPAiTT,  Plaintiff  in  Er> 

ror,  V.  Abe  Davidsom,  Trading  as  David> 

son  &  Son.     (No.  306.] 

In  Error  to  tlie  Supreme  Court  of  tha 
State  of  Pennsylvania. 

Messn.  John  Lewis  Evans  and  nomaa 
DeWitt  Cuyler  for  plaintiff  in  error. 

Mr.  J.  Percy  Keating  tar  defendant  in  er- 

May  6,  1913.  Judgment  reversed  with 
costs,  per  stipulation  of  counsel,  and  cauaa 
remanded  for  further  proceedings. 


Adaub  ExFREsa  CouFANT,  Pl&intiS  in  b- 
ror,  v,  Daist  Wbiokt.    [No.  807.] 
In  Error  to  the  Supreme  Court  of  tha 

State  of  Pennsylvania. 

Uesars.  John   Lewis   Evans   and  Thonaa 

DeWitt  Cuyler  for  plaintiff  in  error. 
Mr.  O.  W.  Pepper  for  defendant  in  error. 
May  6,  1913.     Judgment  reverted  with 

costs,  per  stipulation  of  counsel,  and  mum 

remanded  for  further  proceedinga. 


Herbt  D.  Phillips,  Appellant,  T.  Wau^ 

L.    Fishes,    Secretary    of    Ue    Interior. 

[No.  318.] 

Appeal  from  the  Conrt  of  Appeals  of  th» 
District  of  Columbia. 

Messrs.  Cbarlei  Cowles  Tucker  and  J.  Mil- 
ler  Kenyon  for  appellant. 

No  appearance  for  appellee. 

May  7,  1913.  Diamisaed  with  aoita,  pur- 
suant to  the  Tenth  Rule. 


RuxB-ConLXT  Mn.  Co.,  Petitioner,  *.  Nn^ 

US  C.  AiKEn  and  Nellie  C.  Aiken,  Jr. 

[No.  1051.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  State*  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  E.  W.  Bradford,  William  Q.  Doo- 
little,  and  Henry  P.  Doolittla  for  petitionee. 

Messrs.  Jamea  L  Kay  and  Robert  D.  To^ 
ten  for  respondents. 

May  12,  1*13.    Denied. 
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JoniT    M.    Rhka,    Petitioner,    t.    Uhitd 

Statu.    [No.  lOSS.] 

Petition  for  a  Writ  of  Certiorul  to  th« 
United  State*  Circuit  Conrt  of  AppeaU  lot 
tlie  Fourth  Circuit 

Mr.  W.  P.  Bynnm  for  petitioner. 

Ilie  Attorney  Gflnenl  Mid  Anietuit  At- 
fatraej  General  H>rr  tor  respondent. 

May  12,  1013.    Denied. 


JofiEFR    O.    Mat    ot    al.,    PetiUonara, 

United  States.    [No.  1094.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
the  Eighth  Cireait. 

Meaar*.  P.  H.  Cullen,  Thomaa  T.  Fanntle- 
Toj,  and  Shepard  Barclay  for  petltionera. 

The  Attorney  Qeneral  and  AcaiBtaut  At- 
torney Qenerat  Hair  for  reipondent. 

May  12,  lOlS.    Denied. 


OoRKELiDs  A.  Datib  et  at,  Petitioner*,  t. 

Skoexlebh  Fno.  CouPAHT.    [No.  1086.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
the  Second  Circuit. 

Measr*.  Charle*  C.  BnrlinKbam  and 
Chauncey  I.  ClariE  for  petitioner*. 

Mr.  Louis  Stureke  tor  reepondenb 

M^  12,  IBIS.    Denied. 


E.  (3.  Haitihos  et  al.,  Petitlonen,  ▼.  W.  D. 

Maloitb.    [No.  JOSS.] 

FeUtion  tor  a  Writ  of  Certiorari  to  the 
United  States  Ciniuit  Court  ot  Appeals  for 
the  Fifth  Circuit 

Uesar*.  WiUiam  F.  Banuey  and  Samuel 
W.  Fisher  for  petitioner*. 

Mr.  Will  0.  Barber  for  respondent. 

May  12,  1013.    DuiLed. 


Wiu.iAi(  A.  WaiCHT,  Comptroller,  ete.,  Pe* 
titioner,     v.     Louibtills     ft     Naisvuxi 
RaH-boad  CoitPAnr  et  al.    [No.  1002.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeal*  for 

the  Fifth  Circuit 
MeaiTS.  John  C.  Hart,  Thomas  8.  Felder, 

and  Samuel  H.  Sibley  for  petitioner. 
Uesara.  Joseph  B.  Cnmming  and  Alax.  C. 

King  for  respondeuta. 
May  12,  1018.    Grasted. 


Cuiro  H.   RoDOLFB   et   aL,   Petitioneia,  «, 
LxnoHBUBs  IiTTOTiaxT  Cobp<»ai!h>i(  sI 
al.    [No.  10)3.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

Conrt  of  Appeals  ot  the  Diatriet  of  Colum* 

bia. 
Mr.  Edward  H.  Thomaa  for  petJtionera, 
Me**r*.  Joiepb  W.  Coz  and  W.  C  8ulU< 

Tan  for  respondent*. 
May  IS,  1013.    Granted. 


jDUAIf     lluRSUBI,     Appellant,     T.     0,     0> 

LoBD,  Trustee,  etc.     [No.  1000.] 

Appeal  from  tbe  Diitrict  Court  of  tha 
United  States  for  Porto  Rico. 

Meaar*.  Ferderie  R.  Coudert  and  Howard 
Thayer  Kingsbury  for  appellant 

Messrs.  N.  B.  E.  Psttingill  and  WlUisn 
H.  Hawlcins  for  appellee. 

May  12,  1013.  Per  Cunan:  Appeal  dls- 
miued  for  the  want  of  jurisdiction,  itv- 
tion  for  a  Writ  of  Certiorari  to  eompleta 
the  record  denied. 


Jduah  Munsuu,  Petitioner,  t.  0.  0.  Lcas^ 

Trustee,  eto.     [No.  1000.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
District  Court  of  the  United  States  for 
Porto  Rico. 

Messrs.  Frederic  R  Coudert  and  Howard 
Thayer  Kingsbury  for  appellant 

Uessn.  N.  B.  K.  Pettingill  and  Williaa 
H.  Hawkins  for  appellee. 

May  12,  1»18.    Granted. 


LooiBi    Satait,    Appellant,    v,    SAinnx 

Baokus,   OoDunlssioner   of   Immigration, 

etc.     [No.  BdO.] 

Appeal  from  tbe  District  Court  of  thi 
United  States  for  the  Northern  District  el 
California. 

Mr.  Corry  M.  Stadden  for  appellant 

No  appearance  for  appellee. 

May  12,  1013.  Dismiaaed  with  eosts,  OB 
motion  of  counsel  for  the  appellant 


Bakboit,  Plaintiff  in  Error,  V. 
JoBit      W.      MoKinNon,      Shardtoldsn^ 
Agent,  eto.    [No.  724.] 
In   Error  to  the   United   States   Cirenlt 
Court  of  Appeals  for  the  First  Circuit 
Mr.  WiUiam  R  Sear*  for  plaintiff  In  «ff- 

Mr.  Chester  M.  Pratt  for  defendant  In  at^ 

May  12,  1013.  DismlMod  without  eoato 
to  eitbar  parfy,  per  stipnlatloii  of  aoniiMl, 
on  motion  et  Mr.  Kvaas  BrewM  la  liihalf 
of  couaseL 
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OtoBOB  W.  CcKKioir,  PlaintUr  in  Error, 
Brxn  OF  Obobou.    [No.  270.] 
In  Error  to  the  Court  of  App««li  of  the 

Btftte  of  QeorgU. 

UesBn.  J.  J.  Ljncb,  B.  P.  Mkddox,  ud 

Qeorge  D.  Luicaater  for  pUititiff  in  error. 
Hr.  Thomu   S.   Ftlder  for  defendant   in 

liUj  IS,  1013.    DiemUwd  with  co■t^  e 
■otioo  of  ""'TIT*'  for  the  plaintiO  in  error. 


Ex  parte:  In  m  Matteb  of  Mm.  Wnana 

R.   Force   et  a)..   Petitioners.     [No.  — , 

Original.] 

Motion  for  leave  to  file  petition  for  Writs 
«f  Mandamus  and  Certiorari. 

Mr.  S.  H.  King  for  petitioners. 

Usj  26,  1D13.    Denied. 


WniJAV  E.  PULSSOR,  Petitioner,  *.  Wltr 

LUM  J.  Bums.     [No.  1025.] 

Prtltion  for  »  Writ  of  Certiorari  to  tlia 
United  BUttM  Circuit  Court  of  Appeal!  iof 
the  Ninth  Circuit 

Ur,  John  M.  Qenrin  for  petitioner. 

No  appearanee  for  retpondcat. 

Mar  M>  101S-    Dniitd. 


4}aoBSB  W.  CuBEToif,  Plaintiff  In  Error,  t, 
Statb  op  aioBQiA.     [No.  ZTB.l 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Georgia. 

Meura.  J.  J.  L^oh,  S.  P.  Maddoz,  and 

'Ceorga  D.  Lancaater  for  plaintiff  in  error. 
Mr.  Thomas  S.  Felder  lor  defendant  in 

Ma7  12,  1913.    Dismiased  with  eoata,  on 
notion  of  counsel  for  the  plaintiff  in  e 


Paoipio  Cbeosottko  Cokpaitt,  Plaintiff  Is 
Error,  ▼.  United  States.     [Ko.  1071-1 
Petition  for  a  Writ  of  Certiorari  hereia 
to  the  United  States  Circuit  Court  of  Ap- 
peal! for  the  Ninth  Circuit. 
Mr.  George  E.  de  Staignet  for  plaintiff  In 

The  Attorney  General  and  Aaaistant  At- 
torney General  Adkins  for  defendant  in  er- 


Maj  £8,  ISIS.    Denied. 


Union  Steahboat  Coupaht,  Petitioner,  ▼. 
Aduinibtbatobs  op  thi  EsTAXt  or  Waii- 
TD  CRapiit,  Deceased,  et  al.  [No.  1104.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtea  Circuit  Court  of  AppeaU  for 

the  Berenth  Circuit. 

Messrs.  Aidis  B.  Browne,  Frank  H.  Scott, 

Edgar  A.  Bancroft,  John  E.  MacLeish,  and 

~~7.  O.  Johnaon  for  petitioner. 
Mr.  Samuel  B.  King  for  reipoadenta. 
Mi^  26,  1013.    Denied. 


UinTED  States,  Petitiosek,  t.  Ixxington 

Mill  k  Elevator  Coupakt.  [No.  1107.] 
,  Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tor 
the  Eighth  Circuit. 

The  Attorney  General  and  Asaistant  At- 
torney General  Adkins  for  petitioner. 

Mr.  E.  L.  Scarritt  for  respondent. 

May  26,  1613.    Granted. 


Detboit  Fire  ft  Mabikk  InstnAKOE  Coif' 
FAHT  et  al.,  Petitioners,  V.  Fedebai,  Iir- 
SOKAHOE  CoUPAiTT  et  al.     [No.  1106.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Messrs.  Frank  B.  Masten,  F.  H.  Canfield, 

Harvey  D.  Goulder,  and  Q.  L.  Canfield  for 

petitioners. 
Mr.  Hermon  A.  Kelley  for  respondents. 
May  26,  1013.    Denied. 


XuoEnB    MoBiEB,    Petitioner,    T.    Utfimt 

States.     [No.  848.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Milton  Brown  and  Mr.  Samuel  Her- 
■ick  for  petitioner. 

The  Attorney  General  and  Assistant  At- 
torney General  Denison  for  respondent. 

May  M,  1013.    Denied. 


BoHiTA  Diaz  db  Nota,  Appellant,  t.  Sau- 
mcL  W.  Backus,  Commissioner  of  Immi- 
gration.    [No.  980.] 
Appeal  from  the   Distrlot  Court  of  the 

United  SUtea  for  the  Northern  District  of 

California. 

Messrs.     Harsball     B.     Wood  worth     taA 

Corry  M.  Btadden  for  appellant. 
No  appearance  for  appellee. 
May  26,  1913.    Dismissed  with  aoets,  •■ 

motion  of  counsel  for  ths  ai^»ellanL 
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WaxjAM  Blkswmu  v.  I 

CoKFAxr.     [No.  MS.] 

On  ft  CBrtillMto  from  tha  Unitad  BUtm 
draiiit  Court  of  Appeals  for  tha  Ninth  Otr- 
•nit 

Ilr.  Gd«»rd  M.  CImtj  for  BUekwelL 

No  ftppaarmnoa  (or  tha  Boatham  FmUs 
Oompkny. 

Ukf  2%  lUS.  Striekan  from  ttie  dookat 
on  motion  of  Hr.  Edwud  H.  CImuj  for 
William  BlMlnrall, 


AsAMB  BxraUB  OoKPAKT,  Plaintiff  In  Er- 
ror,    T.     CaAKfiXBLui-JoanaoM-DDBou 
CufPAHT.     INo.  8£6.] 
In  Error  to  tha  Bupnau  Ooort  of  Um 

Btnta  of  Goorgik 


lb.  Bobert  a  Aloton  for  pUIntlS  in  «r- 

No  nppamnea  for  dafendant  in  arror. 

Mv  20,  1B13.    DiimiMod  with  eoata.  cm 

motion  of  oonnaB]  for  tha  plaintiff  in  arror. 


Asuu  BxFUSB  CoicpAKT,  PlnlntiS  In  Er- 
ror,    T.     Ca  *  MBEiuw- JoHwaow  -DcBoaK 
CoicPAHT.    INo.  S2T.] 
In  Error  to  tha  Supreme  Court  of  th* 

SUte  of  Q«DTgi>. 
Hr.  Bobert  C.  Aliton  for  plaintiff  in  •■- 

No  appeannea  for  dafaudant  in  arron- 

Ma7  20,  1S18.    ZHamiiaed  with  eoata,  oar 

motloB  «i  aonaaal  far  th«  plaintiff  im  luror. 
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■  780  83  SUPEEME  COOBT  EEPORTEE.  OCT.  Tbbk, 

<iit  U.  S.  rs.) 
EDMUND  S.  NASH,  Sp«nGar  P.  Sbottw,  <t    Argnad  Uweb  18  ftud  IS,  1813.     Dwided 
kl^  Fetitionen,  June  9,  1013. 


UNITED  STATES. 

UOHFOIJEB   (I   10*)   —  AHTI-TBOBT   A«- 

1.  Thero  ia  no  such  TSffueneea  in  toe  antl- 
tniBt  lot  of  July  2,  1890  (26  Stat,  at  I* 
X09,  chap.  64T,  U.  8.  Comp.  Stat.  1901,  p. 
8200),  u  to  render  it  inoperative  on  it« 
crimin&l  aide,  because  only  auch  contracta 
and  eombinationi  are  within  the  act  as,  by 
reason  ol  intent,  or  o(  the  inherent  nature 
of  the  co[..empUted  acts,  prejudice  the  pub- 
lie  intereata  by  unduly  reatriuting  competi- 
tion, or  unduly   obstructing   the  course  at 

tl^  Note.— For  other  e»eg,  aee  Uonopolloe, 
Cent.  Die  I  >:    Dec  Dl|.  9  10. •] 

UoNOPOUEfi  (I  31*)— Imdictment  —  Coh- 

8PISA0T  IK    KEflTailNI  or  T*iD*— OVKBT 

2.  No  OYert  act  need  be  aJleged  in  an  in- 
dictment  charging  a  oooapiraey  to  reatiain 
or  monopoHza  interatate  trade  or  commerce, 
under  the  anU-truat  act  of  July  2,  1890, 
■ince  that  atatuU  does  not  make  the  doing 
of  any  act  other  than  the  act  of  conapirlng 
a  oondltiou  of  liabili^. 

[Hd.  Nats.— For  other  caseK.  see  UdHOPoUs*. 
Cant.  Di(.  )  10;    Dec.  Dig.  |  11. •! 

UoNOPOLiEB  (I  29')— Anti -Trust  Actt— Is- 

3.  An  unlawful  Intent  may  be  aufflcient 
to  convert  what,  on  their  face,  might  he 
no  more  than  ordinary  acts  of  competition, 
or  the  Bmall  diahoneaties  of  trade,  into  a 
conapiraey  forbidden  by  the  anti-trust  act 
of  July  2,  IBBO,  enacted  to  prevent  combi- 
nations in  reatraint  of  interstate  or  foreign 
commerce,  or  the  monopolization  or  intent 
t«  monopolize  any  part  thereof. 

IBl  Nots.-For  other  caass,  aee  Monopolli 
OUIV  Dla.  I  U  :    Deo.  Dig.  I  It.*] 

MoNOPOUES  (I  28«)  —  Ann-TnoOT  Act 
Tbadebs.  ,       .   _,, 

4  The  alleged  oonspiratore  need  not  all 
be  traders  in  order  to  bring  their  conspiracy 
within  the  condemnation  of  the  anti-trust 
act  of  July  2,  1890,  of  combinations  in  re- 
atraint of  interstate  or  foreign  commerce, 
«  the  monopolization  or  attempt  to  mo- 
Dopoliie  any  part  thereof. 

[Bi  Noto.-For  OlHar.  cm",  a 
Cent.  Die.  I  U:  Deo.  Dig-  I  ^.*J 
MoROPOLire  (I  81*)— iNBtBUcnoNB-Cos- 

6.  Inatructing   the   jury  to   consider   all 
the  meana  charged  in  an  indictment  for  """■ 
tpiring,  contrary  to  the  act  of  July  2, 
to  restrain  —  """."i"ll«  interstate  o 


0"= 


inopoliae  interstate 
ewn  ™.m»=.^>,  and  to  find  a  verdict  of 
KUllty  on  any  one  of  tbem,  without  calling 
the  fury"!  attenUon  in  thie  connection  to 
the  fact  that  acme  of  the  charges  had  been 
abandoned,  is  reversible  error,— eapeci  ally 
where  one  of  the  means  alleged,  taken  by 
ItMlt,  shows  only  cheating,  and  could  not 
warrant  a  finding  of  the  conspiracy  with 
which  the  defendants  ware  eharged. 

[14.    NoU-For    other   cewe,   r 
OsmL  Dtf.  I  M;    Dec.  Dig.  I  11.*] 

[No.  1B7.1 


a  Honopeltei, 


,N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit' to  review  a  judgment  which 
affirmed  a  conviction  in  the  Circuit  Court 
for  the  Southern  District  of  Georgia  of  a 
criminal  violation  of  the  Sherman  antl- 
tnut  act.     Reversed. 

Lse  below,   108  C.  C.  A.  467, 
186  Fed.  489. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Samnel  B.  Adar.is,  John  O. 
Spooner,  and  GScorgn  Bnblee  for  petition- 

Aaaistant  to  the  Attorney  Qeneral  Fow- 
I«F  and  Mr.  Alaundar  Alcerman  for  ra- 
ipondent.  ^ 

'  Mr.  Justice  Holmes  delivered  the  opin-* 
on  of  the  court: 

This  is  an  indictment  In  two  coun:  ^— the 
first  for  a  conspiracy  in  restraint  of  trade, 
ind  for  a  conspiracy  to  monopolize 
trade,  contrary  to  the  act  of  July  2,  18B0, 
^hap.  047,  2S  Stat,  at  L.  20S,  U.  8.  Comp. 
Stat.  1901,  p.  3200,  commonly  known  aa  the 
Sherman  act.  Originally  there  wai  a  third 
count  for  monopolizing,  but  it  was  held  bad 

I  demurrer  and  was  struck  out. 

The  allegations  of  fact  in  the  two  counts 

e  alike.  Summed  up  in  narrative  form 
they  are  as  follows:  Tli'?  American  Naval 
Stores  Company,  a  West  Virginia  corpora- 
tion having  its  principal  office  in  Savannah 
and  branch  offices  in  New  York,  Philadel- 
phia, Chicago,  etc.,  wa*  engaged  in  buying, 
selling,  ahipping,  and  exporting  aplrita  of 
turpentine  in  and  from  Southern  atates  to^ 
other  statM  and  abroad.  Nash  was  thej; 
president;  Shotter,  chairman'of  the  board* 
of  directors;  Myera,  vine  president;  Board- 
man,  treasurer;  DeLoach,  aecretary;  and 
Uoller,  manager  of  the  Jackaonville,  Flori- 
da, branch.  The  National  Transportation 
&  Terminal  Company,  a  New  Jersey  cor- 
poration, had  wareliouaea  and  terminala  for 
handling  apirita  of  turpentine  and  naval 
stores  at  Femandina,  and  other  places 
named,  in  Florida,  Alabama,  Mlaahaippi,  etc, 
waa  engaged  in  storing  such  turpentine  and 
roain  and  issuing  warehouse  receipts  for  the 
aame.  Hyers  was  the  president  DeLoach 
the  secretary,  and  Moller  manager  of  the 
Jacksonville  branch.  On  May  1,  1907,  it  Is 
alleged,  these  corporation*  and  individual! 
conspired  to  restrain  oommeroe  in  the  ar* 
tides  named,  among  the  states  and  with 
I  foreign  nations, — the  restraint  to  be  effected 
In  the  following  ways,  among  others:  (1)  by 
bidding  down  turpentine  and  rosin  so  tliat 
!  competitors  could  sell  them  only  at  ruio- 
'  ous  prices;  (2)  by  eauslng  naval  stores  ra- 
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•ripts  thftt  BfttuTBlI;  would  go  to  on*  port, 
to  go  to  BDotber;  (3)  bj  purebaaing  there- 
ftltar  ft  larg*  part  of  "its"  Buppliea  at  porta 
known  aa  dosed  porta,  and,  with  intent  'to 
depresB  the  marlEet,  refraining  from  pur- 
ehaaing  an;  appreciable  part  at  Bavannah, 
tbe  primaiy  market  in  the  United  Statei 
for  DaTal  etorea,  where  purchaaea  would 
tend  to  strengthen  prioea,  the  defendaati 
talcing  the  receipta  at  tbe  cloaed  porta 
named  on  a  baaia  of  the  market  at  SaTan- 


■torage  and  purchaae  of  their  reeeipta,  and 
refnaing  to  purcbaae  from  aueh  faetora  and 
broken  nnleei  aueh  contra«ta  were  entered 
into;  (5)  by  circulating  falae  atatmenta  aa 
to  natal  storea  production  and  atoeka  on 
hand;  (6)  bj  isiuing  fraudulent  warehouae 
iwoeipta;  (7)  by  fraudulently  grading,  ra- 
grading,  and  ralaing  gradea  of  roaina,  and 
falaely  gauging  apirit*  of  turpentine;  (S) 
by  attempting  to  bribo  employeea  of  eom- 
ypetitora  BO  aa  to  obtain  infomi&tion  con- 
geemii^  tbefr  bnaineaa  and  atodia;  (9)  by 
■  inducing  consumers,  by  payments  and*fl]reata 
of  boycotts,  to  postpone  dates  of  delivery  of 
oxitract  supplies,  and  thus  enabling  defend- 
•nta  to  poatpone  puroliasing  when  to  pur- 
ehaae  would  tend  to  strengthen  the  mar- 
ket; (10)  by  making  tentattve  offers  of 
large  amounts  of  naval  atorea  to  depreaa 
the  market,  accepting  contracts  only  for 
amall  amounts,  and  purchaBing  when  the 
market  had  been  depressed  by  the  offers; 
(II)  by  selling  far  below  cost  in  order  to 
compel  eompetitore  to  meet  prices  ruinous 
to  everybody;  (12)  by  filing  the  price  of 
turpentine  below  the  cost  of  produetion, — 
kll  the  foregoing  being  for  the  purpose  of 
driving  competitors  out  of  business  and  re- 
atraining  foreign  trade,  or,  in  the  second 
eount,  of  doing  tbe  same  and  monopolizing 
tlia  trade. 

The  two  counts  before  us  were  demurred 
to  on  tbe  grounds  that  the  statute  was  so 
vague  a«  to  be  inoperative  on  its  criminal 
aide;  that  neither  of  the  counts  alleged  any 
overt  act;  that  the  contemplated  acta  and 
things  would  not  have  constituted  an  of- 
fense If  they  bad  been  done,  and  that  the 
■ame  acts,  etc.,  were  too  vaguely  charged. 
The  demurrer  was  orerruled  and  this  action 
of  tbe  court  raises  tbe  important  ques- 
tions of  the  ease.  We  win  deal  with  them 
before  passing  to  matters  of  detail. 

The  abjection  to  the  criminal  operation 
of  the  statute  !s  thought  to  be  warranted 
by  Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  66  L.  ed.  eig,  34  LJt.A.(N.S.)  834, 
31  Sup.  Ct.  Rep.  S02,  Ann.  Caj.  IBIS  D, 
T34,  and  United  States  v.  American  Tobao- 
eo  Go,  221  n.  S.  106,  5B  L.  ed.  083,  81  Bu^ 
Ct  B«p.  flSS.    Those  tamvt  mar  ^  taken  to 


bar*  established  tiiat  onlf  aucb  contracta 
and  combinations  are  within  the  act  as,  by 
reason  of  Intent  or  the  inherent  nature  of 
the  contemplated  acts,  prejudice  the  pnblle 
interests  by  unduly  restricting  competition 
or  unduly  obstructing  the  course  of  trade. 
221  U.  B.  ITS.  And  thereupon  it  U  said 
that  tha  crime  thus  defined  by  the  statuta 
contains  in  its  deflnition  an  element  of  de- 
gree as  to  whlob  estimates  may  differ,  with 
the  result  that  a  man  might  And  himself 
in  pnaon  because  his  honeat  judgment  didk> 
not  anticipate  that  of  a  jury  of  less  com-Jj 
patent  men.*  The  kindred  proposition  tbat* 
"the  criminality  of  an  act  cannot  depend 
upon  whether  a  jury  may  think  it  reason- 
able or  unreasonable.  There  must  be  some 
deflnitenesa  and  certainty,"  is  cited  from 
the  late  Mr.  Justice  Brewer,  aitting  In  tha 
circuit  court.  Tozer  v.  United  States,  4 
InUrs.  Com.  Rep.  24S,  S2  Fed.  917,  91B. 

But,  apart  from  the  common  law  aa  to  the 
restraint  of  trade  thus  taken  up  by  tha 
atatute,  the  law  la  full  of  instaneea  where' 
a  man's  fate  depends  on  bis  eaUmatlng 
rightly,  that  ia,  as  the  Jury  anbaequently 
estimates  It,  some  matter  of  degree.  If  hla 
judgment  ia  wrong,  not  only  may  he  inenr 
a  fine  or  a  short  imprisonment,  as  here;  ha 
may  Incur  the  penalty  of  death.  "An  not 
causing  death  may  be  murder,  man- 
slaughter, or  misadventure,  according  to  tlia 
degree  of  danger  attending  it"  by  common 
experience  in  the  circumstances  known  to 
the  actor.  "Tbe  very  meaning  of  the  fiction 
of  implied  malice  in  such  cases  at  common 
law  was,  that  a  man  might  have  to  answer 
with  hi  a  life  for  consequences  which  bo 
neither  Intended  nor  foresaw."  Com.  v. 
Pierce,  188  Uaaa.  16D,  178,  D2  Aln. 
Sep.  204,  0  Am.  Crim.  Hep.  391;  Com.  r. 
Chance,  174  Mass.  246,  262,  7S  Am.  St  Rep. 
306,  64  N.  E.  S51.  "The  criterion  in  such 
cases  is  to  examine  whether  common  social 
duty  would,  under  the  circumstances,  have 
suggested  a  more  circumspect  conduct."  1 
East,  P.  C.  202.  If  a  man  should  kill  an- 
other by  driving  an  automobile  furiously 
into  a  crowd,  he  might  be  convicted  of  mur- 
der, however  little  he  expected  the  result. 
See  Reg.  V.  Desmond,  and  other  illustrationa 
In  Stephen's  Dig.  Crim.  Law,  art.  223,  Ist 
ed.  p.  140.  If  he  did  no  more  than  drive 
negligently  through  a  atreet,  he  might  get 
off  with  manslaughter  or  less.  Reg.  *. 
Swindall,  2  Cbtt.  £  K.  230,  2  Cox,  C.  a  141| 
Rex  V.  Burton,  1  Strange,  481.  And  In  tha 
last  ease  he  might  be  held  altfaougfa  he  hlm- 
aelf  thought  tbat  he  was  acting  as  a  prU' 
dent  man  should.  Bee  the  Germanic  Ocean- 
ic Steam  Nav.  Co.  v.  Aitken,  100  U.  S.  S8B, 
696,  49  L.  ed.  010,  OlS,  28  Sup.  Ct.  Rep.  SI?. 
Bat  without  further  argument,  the  ease  Is 
vary  norlf  dlapoaed  of  by  Watera-Pteraa 
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FOQ  0>.  T.  Texu,  ei2  n.  B.  8S,  109,  S3  L. 
•d.  417,  42B,  29  Sup.  Ct  R«p.  2S0,  when 
Ur.  JnstiM  Brewar'i  decision  •Jid  oUier 
shnIlBr  ODM  were  cited  in  vKin.  We  ai*  of 
opinion  that  there  ia  no  constitution*!  dif- 
fieultj  in  the  way  of  enforcing  the  eriminAl 
part  of  the  met. 

Coming  next  to  the  objection  that  no 
orert  Mt  U  laid,  the  uever  Ii  that  the 
Shernuta  met  punUhea  the  eonapiraeiei  at 
which  it  ia  aimed  on  the  common-law  foot- 
ing,— that  is  to  aaj,  it  doe*  not  m&ke  the 
doing  of  any  act  other  than  the  act  of  con- 
spiring a  condition  of  liability.  The  deei- 
■ions  aa  to  the  relations  of  a  •ul>aequait 
orert  aot  to  erimea  under  Rev.  Stat.  |  6440, 
U.  8.  Comp.  But.  1901,  p.  3670,  In  Hjde 
V.  United  States,  22fi  U.  S.  347,  SO  L.  ed. 
1114,  32  Sup.  Ct  Rep.  T93,  and  Brown  v. 
EUiott,  2£fi  U.  S.  392,  B6  L.  ed.  1136,  32 
Sup.  Ct.  Rep.  812,  have  no  bearing  upon  a 
statute  tliAt  does  not  contain  the  require- 
ment found  in  that  section.  As  we  can  see 
no  reason  for  reading  into  tlie  Sherman 
aot  more  tlian  we  find  there,  we  thinli  it 
nnnecesaaiy  to  offer  arguments  sgainst  do- 
ing eo. 

As  to  the  snggeetion  that  the  matters 
allied  to  have  been  eontemplated  would 
not  have  conatituted  an  offense  if  tliey  had 
been  done,  it  is  enough  to  say  that  some  of 
them  eonceivablj  might  have  been  adequate 
to  accomplish  the  result,  and  that  the  in- 
tent alleged  would  convert  what  on  their 
face  might  be  no  more  than  ordinary  acts 
of  competition  or  the  small  dishoneatiei  of 
trade  into  a  conspiracy  of  wider  scope,  aa 
has  been  explained  mors  than  once.  Swift 
A  Co.  r.  United  States,  196  U.  S.  3711,  390, 
49  L.  ed.  618,  624,  25  Sup.  Ct.  Rep,  270; 
toewe  V.  Lawler,  203  U.  5.  274,  299,  62 
L.  ed.  4S8,  SDO,  28  Sup.  Ct.  Rep.  301,  13 
Ann.  Caa.  81G.  Of  coura«,  this  fact  calls  for 
conscience  and  circumspect  ion  in  prosecut- 
ing officers,  lest  by  the  unfounded  eliarge 
of  a  wider  purpose  than  the  acta  oeces- 
■arily  import  they  convert  whet  at  most 
would  be  small  local  offenses  into  crimes 
onder  the  statutes  of  the  United  States. 
But  we  cannot  eay,  as  was  the  ease  in 
United  States  v.  Winalow,  227  U.  S.  202, 
218,  6T  L.ed.  — .83  Sup.  Ct  Rep.  263.  that 
no  intent  could  convert  the  proposed  con- 
duct into  luch  a  crime. 

Finally,  we  cannot  pronounce  the  counts 
f£  before  na  bad  for  uncertainty.  On  demand 
7  of  the  defendanta  a  bill  oi 'particulars  was 
furnished,  and  there  is  no  reason  to  fear 
that  injustice  was  done  in  that  respect. 
There  was  no  need  to  allege  or  prove  that 
tlte  conspirators  themselves  were  aU  trad' 
era.  Loewe  v.  Lawlor,  208  U.  8.  274,  301, 
CS  L.  ed.  488,  602,  28  Sup.  Ct  Rep.  301,  13 
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81S.     TIm  lint  count,  at  laaat, 
was  well  enough. 

After  the  demurrer  was  overruled  tb* 
defendants  pleaded  not  guilty,  and  thera 
was  a  trial  and  a  verdict  finding  that  Nasli, 
Shotter,  Myers,  MoUer,  and  Boardman  wen 
guilty  and  DeLoach  not  guilty,  but  aayiag 
nothing  as  to  the  corporations.  Numerous 
exceptions  were  taken,  but  ae  write  of  cer- 
tiorari an  not  granted  to  bring  up  the  or- 
dinary incidents  of  a  criminal  trial,  we  shaS 
eay  little  more  than  ia  neceeaary  to  dispoae 
of  the  ease.  It  was  argued  with  a  good  deal 

force  that  the  only  evidence  of  the  al- 
leged conspiracy  was  certain  acts  done  on 
behalf  of  the  corporations;  that  the  only 
ground  for  charging  the  defendants  who 
were  found  guilty  was  their  relation  to  the 
companies  and  their  being  presumably  cog- 
nizant of  and  more  or  leas  responsible  lot 
the  corporate  acta;  that  if  those  acts  tend- 
ed to  proTe  a  conspiracy,  they  proved  that 
the  corporations,  more  clearly  tiian  any<HM 
else,  were  parties  to  it,  and  therefore  that 
a  verdict  that  was  silent  as  to  them  ought 
to  be  set  aaide.  We  need  not  consider  the  ef- 
fect of  Rev.  Stat  |  1036,  U.  S.  Comp.  Stat 
1901,  p.  723,  on  whether  on  the  evidence  it 
was  possible  to  find  the  defendants  guilty 
by  reason  of  an  intent  not  shown  to  ba 
shared  by  the  corporations,  as  the  judgment 
must  be  nversed  for  another  reason. 

The  reason  is  this.  The  court  in  it*  in- 
structions told  the  jury  to  "consider  the 
evidence  of  the  means  which  it  is  insisted 
by  the  prosecution  tends  to  aliow  a  con- 
spiracy," and  said:  "You  will  consider  eai*- 
fuUy  all  the  means  which  tlie  indictment 
charges;"  and  "it  is  sufficient  if  it  be  ehown 
beyond  a  reasonable  doubt  that  some  of 
these  mean*  charged  wen  a  part  of  the 
scheme,   design,   or    understanding 

conspiracy  by  two  or  more  of  the  defend-^ 
ants,  and  that  these  same  means  wenj 
of  theaeelvee  sufficient  to  cause  an  essen-* 
tial  obatniction  and  restraint  of  the 
free  and  untnunmeled  flow  of  trade  and 
commerce  between  the  states  and  foreign 
nations."  Thus,  while  it  may  be  admit- 
ted that  not  all  the  means  alleged  need 
be  proved,  the  charge  invited  the  jury 
to  consider  all,  and  permitted  a  verdict  up- 
on any  one  of  them.  The  fifth,  sixth,  and 
eighth  statements  of  means  to  t>e  employed 
were  withdrawn  from  the  jury,  but  the 
jury's  attention  seems  not  to  have  been 
called  to  the  fact  that  some  of  the  charges 
were  abandoned,  in  the  connection  in  which 
it  was  important  Furthermore,  one  of  the 
means  alleged  was  the  falae  raising  of 
grades  and  false  gauging.  Taken  with 
other  evidenea,  if  it  was  shown  to  be  syste- 
matje,  it  would  have  had  a  tendenejr  t* 
■how  the  Nbema  alleged.    But  taken  t^  Ii* 
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Mil,  H  th*  JuT7  might  biT*  taken  It  na- 
4er  tha  inatnictioai,  it  showed  onljr  eh«kt- 
ing,  ftnd  could  not  w^mnt  a  finding  of  tha 
eonapiracf  with  which  the  defendant*  ware 
charged.  It  it  unneoaeaarj  to  eoneider 
whether  there  was  any  evidence  iuSSciant 
ta  wairant  a  conviction  upon  soma  of  the 
•thar  means  alleged,  for  inatanee,  the  flrtt, 
as  the  absence  of  such  svidsnca  oolj  would 
add  another  reason  for  holding  tha  ins  true- 
tions  ifrang  upon  a  vital  point. 
Judgment  reversed. 

Ur.  Justice  Pltner  diasenti. 


LBM  WOOK,  PUT.  U  Err, 

STATE  OF  OREGON. 

CouBTS  (I  394*)— Ehbob  to  Stat>  GovtT— 
Fedeeal  Question— LooaL  Law. 
1.  The  contention  that  a  person  charged 
with  crime  by  information  before  the  adop- 
tion of  a  state  conetitutional  amendment  re- 
quiring  criminal  proeeentions  to  be  by  in- 
dictment conid  not  thereafter  be  prosecuted 
under  such  information  presents  only  a 
question  of  local  law,  not  reviewable  on 
writ  of  error  from  the  Federal  Supreme 
Court  to  a  state  court,  where  tbe  latter 
eourt  has  construed  such  amendment  as 
affecting  only  prosecutions  thereafter  insti- 
tuted. 

tU.  NoU.— For  atber  cshs.  im  Conrtsi  Cent. 
Otg.  II  lOU-lITT ;    1>M.  Dli.  1  tM.*] 

CoHBTiTUTiOKAi.  Law  (I  26S*|— CuinHAi. 
Law  (1  2(]6*)— Due  Pbocebs  op  Law  — 
Gbiuimai.   Feobecuiiods   WiTHotir   I8- 

DICTUENT. 

S.  Authorising  criminal  prosecutions  t* 
be  instituted  by  an  information  flled  b^  the 
district  attorney  without  any  prelinunary 
CzaminstioD  or  commitment  of  the  aoeused, 
as  was  done  by  the  Oregon  act  of  February 
IT,  1800,  did  not  contravene  the  due  process 
of  law  clause  of  the  14th  Amendment  to  the 
Federal  Constitution. 

[Sd.  Note.— For  othar  csam,  see  Canitltntlonsl 
Law,  CnA.  Dl|.  1  TO;  Dm.  Dli.  I  » ;•  Mm- 
Insl  Law.  Cant  Dig.  11  m-Ut,  M»l   Dae.  Ols.  i 


[No-  261.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judgment 
which  afHrmed  a  conviction  of  murder  in 
the  Circuit  Court  of  Multnomah  County, 
In  that  state.     AfHrmed. 

See  same  case  below,  ST  Or.  432,  lOT  Fac 
974;  on  rehearing,  ST  Or.  496,  112  Fac.  427. 

The  facta  are  stated  in  the  (pinion. 

Messrs.  James  E.  TtsaUM,  loluk  F. 
liOfKa,  Frank  F.  Freeman,  aitd  Ralph  S. 
Moody  for  plaintUF  in  error. 


Hr.  A.  Ht.  CFftwford,  Attorney  Oeosral 

Oragon,  and  Ueaara.  Dan  I.  Ualsrkey 

and  Walter  E.  Evans  for  defendant  in  errot.^ 

Mr.  Justice  Pitney  delivered  tbe  opinioa? 
of  the  court  1 

On  March  B,  1908,  Lem  Wood,  the  plain- 
S  in  error,  was  accused  by  a  sworn  com- 
plaint, made  before  a  oommitting  magia-^ 
trate  of  the  city  of  Portland,  of  the  erimag 
'of  murder  in  tbe  killing  of  Lee  Tai  Hoy,* 
and,  being  arraigned  liefore  the  magistrate, 
waived  examination,  and  was  iKld  to  an- 
swer tbe  charge.  On  April  1,  190S,  the  dis- 
trict attorney  of  the  proper  district  filed  In 
the  proper  circuit  court  an  information 
charging  him  with  the  crime  of  murder  in 
the  first  degree  in  respect  of  the  same  homi- 
cide. The  institution  of  the  prosecution  by 
such  an  information  was  at  that  time  aa> 
tborized  by  S  1  of  an  act  of  1690,  known  u 
the  "information  law,"  Seas.  Laws  ISBB, 
p.  99,  Bellinger  and  Cotton's  Anno.  Codes  A 
Statutes,  I  USB,  which  reads  as  follows: 

"Hereafter  it  shall  be  lawful  for  the 
district  attorney  of  any  judicial  district  ot 
this  stats,  and  it  is  hereby  made  his  duty, 
to  file  in  tbe  proper  circuit  court  an  infor- 
mation charging  any  person  or  persons  with 
the  commission  of  any  crime  defined  tmi 
made  punishable  by  any  of  the  laws  of 
this  state,  and  which  shall  have  been  ecm- 
mitted  in  the  oounty  where  tha  information 
ia  filed." 

The  Constitution  and  laws  of  Oregon  at 
that  time  in  force  did  not  require  any  es* 
amioation,  or  commitment  by  a  magistrate, 
as  a  condition  precedent  to  the  institution 
of  a  prosecution  by  an  information  filed  by 
the  district  attorney,  nor  require  any  verifi- 
cation other  than  his  official  oath.  State  t. 
Beldlng,  43  Or.  95,  OS,  71  Pse.  330;  8UU  r. 
Guglielmo,  46  Or.  250,  69  LJtA.  466,  79 
Pac.  577,  SO  Pao.  103,  7  Ann.  Caa.  67». 

On  June  12,  1908,  the  plaintiff  in  error, 
having  pleaded  not  guilty,  was  placed  on 
trial  before  the  circuit  court  snd  a  Jury, 
and,  being  found  guilty  as  charged  in  tha 
indictment,  was  afterwards  sentenoed  to 
dcBth. 

On  June  1,  1908,  after  tbe  filing  of  Uw 
information,  end  before  bis  trial  thereunder, 
S  18  of  article  7  of  the  Constitution  of 
Oregon,  under  which,  as  it  previously  stood, 
prosecutions  by  information  were  permit- 
ted, was  amended  so  as  to  provide  as  fol- 
lows: "No  person  shall  be  charged  in  anycB 
circuit  court  with  the  commission  of  anyg 
*erime  or  misdemeanor  defined  or  made  pun-* 
isbable  by  any  of  the  laws  of  this  statai 
except  upon  indictment  found  by  a  grand 
jury." 

PUintUT  In  twnr  appealed  to  tha  auprema 
ewsri  of  tha  state,  wbich  tJBrmed  tha  ji^i' 
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nent  of  emiotlon  (B7  Or.  482,  107  Fm. 
874),  ud  de&i«d  a  psUtlon  for  »  nbMrin; 
(67  Or.  498,  112  P«c  427),  ud  the  cue 
comM  her*  undtf  |  709,  Bev.  SUt.  (U.  B. 
Comp.  Stat.  1901,  p.  576),  Judicial  Code, 
I  237  [36  Stat,  at  L.  11G6,  chap.  231,  U. 
a   Comp.   Stat.    Bnpp.   1911,   p.   227]. 

Two  Federal  queatiouB  were  raised  ia  the 
stata  eonrta  and  then  decided  adversely  to 
the  plaintiff  in  error,  and  are  here  aaeigned 

Firat,  that  the  "information  act"  of  Feli- 
niaT7  IT,  1B09,  ia  in  contravention  of  tbe 
"due  proeesB  of  lav"  clauae  of  the  14th 
AmeDdment  of  the  Constitution  of  the 
United  Statea. 

Second,  that  the  adoption  of  the  amend- 
ment of  the  itate  Conetitution  after  the 
plaintiff  in  error  waa  charged  with  the 
erime  operated  to  repeal  all  lawa  in  con- 
fliet  therewith  immediatelj  npon  iti  adop- 
tion, and  therefore  he  could  not  he  tried, 
«onvicted,  and  eentenced  without  indictment 
by  grand  jury. 

The  second  point  was  abandoned  upon 
the  argument,  doubtless  because  it  wai  a 
eidered  to  be  foreclosed  by  the  deciaion 
this  court  in  the  recent  esse  of  Koas 
Oregon,  227  U.  S.  J60. 164,  67  L.  ed.  — , 
Sup.  Ct  Rep.  220.  In  that  case  the  plaintiff 
in  error  was  tried  and  convicted  in  a  prose- 
cution instituted  by  information,  and  hii 
eaae  wai  pending  on  appeal  in  the  state 
oourt  at  the  time  of  the  adoption  of  the 
eonatitutional  amendment.  He  advanced 
the  contention  that  the  amendment  had  the 
effect  of  repealing  the  "information  law," 
and  made  it  impossible  to  enforce  the  judg- 
ment against  him  because  of  the  due  proc- 
«M  of  law  elanse.  But  the  state  court 
ruled  (6S  Or.  460,  478,  42  L.ILA.fN.S.)  601, 
104  Pae.  69S,  106  Pae.  1022),  that  the 
amendment  of  the  state  Constitution 
proepective,  and  did  not  affect  pending 
cases.  This  court  held  thst  this  decision 
a  Involved  nothing  more  than  the  constme- 
r  tion  of  tha'amendment,  which  was  a  ques- 
tion of  looal  law,  not  reviewable  here. 

The  case  of  the  present  plaintiff  in  error 
la  not  diatinguiihable  upon  the  ground  that 
he  had  not  yet  been  put  upon  trial  when 
the  amendment  was  adopted;  for  the  con- 
atruction  placed  by  the  supreme  court  of 
Oregon  upon  the  amendment  is  that  it  had 
no  effect  upon  the  "information  law"  ei 
capt  with  respect  to  prosecutions  thereaftt 
Itutitated.  So  it  was  held  in  6Ut«  t.  J 
Hun,  fi3  Or.  1,  9,  06  Fac.  B13,  514,  the  court 
aaying:  "It  will  be  observed  that  the 
amendment  doe*  not  provide  that  a  person 
shall  not  be  'tried'  or  'prosecuted'  for  a 
criminal  offense,  except  upon  indictment, 
but  simply  that  he  shall  not  be  charged 
therewith.     .     .     .     When  m  speak 


charging  a  person  with  the  commission  of  ft 
erime,  we  ordinarily  mean  the  eonunence- 
ment  of  the  proceeding,  by  the  filing  of  m 
written  complaint  or  accusation;  and  In 
opinion  it  was  in  this  sense  that  the 
words  were  used  in  the  const  itutiona] 
amendment  in  queation."  The  decision  of 
this  point  in  the  Ross  Case  waa  rested  by 
the  state  court  upon  the  authority  of  the 
Jn  Nun  decisioni  and  it  was  upon  the 
:  authority  that,  in  the  present  case, 
the  court  set  aside  the  contention  that 
the  "information  law"  was  repealed  by  the 
con«titiitional  amendment.  Therefore  our 
decision  in  Boss  t.  Oregon,  supra,  is  control- 
ling. 

And  so  the  only  question  ii  whether  the 
Information  law  is  in  confliirt  with  the  "due 
process  of  taw"  clause.  Tliis  would  seem 
to  be  sufficiently  set  at  rest  by  repeated 
decisions.  Hurtado  v.  California,  110  U.  S. 
616,  532,  638,  SB  L.  ed,  232,  S37,  239,  4  Sup. 
Ct.  Rep.  Ill,  292;  McNulty  v.  California, 
149  U.  S.  645,  37  L.  ed.  882,  13  Sup.  Ct.  Rap. 
969;  Hodgson  v.  Vermont,  1S8  U.  S.  262, 
42  L.  ed.  461,  18  Sup.  Ct.  Rep.  80;  Bollu  r. 
Nebraska,  176  U.  S.  83,  44  L.  ed.  382,  20 
Sup.  Ct.  Rep.  287;  Maxwell  v.  Dow,  IT6  U. 
S.  68],  44  L.  ed.  697,  20  Sup.  Ot.  Rep.  448, 
494;  Davis  v.  Burke,  179  U.  6.  399,  45  lu 
ed.  249,  21  Sup.  Ct.  Rep.  210;  Dowdell  v. 
United  States,  221  U.  S.  326,  56  L.  ed.  75S, 
31  Sup.  Ct.  Rep.  590. 

The  supreme  court  of  Oregon  has  uphaMS 
the  validity  of  the  information  law  in  aeV'io 
eral  decisions,  based  upon  tbe'authority  of 
the  Hurtado  Case:  State  v.  Tucker,  36  Or. 
291.  SI  LJI.A.  246,  61  Fac.  894;  State  v. 
Guglielmo,  46  Or.  260,  251,  262,  69  L.B.A. 
466,  79  Pac.  677,  SO  Fac.  103,  7  Ann.  Gas. 
976;  SUte  V.  Jn  Nun,  S3  Or.  1,  87  Pae.  88, 
98  Fac.  513. 

The  distinction  sought  to  ba  drawn  be- 
tween the  present  case  and  that  of  Hurt«< 
do,  on  the  ground  that  the  Oregon  aysteai 
did  not  require  that  the  information  be  pre- 
ceded by  the  arreat  or  preliminary  examiuk- 
tion  of  the  accused,  ia  untenable. 

Although  the  plaintiff  in  error  waived  ex- 
amination, we  prefer  not  to  rest  upon  the 
cirenmitanca  aa  a  ground  of  decision.  For 
if  (aa  eeema  to  be  conceded)  the  prelimin- 
ary examination  had  no  lawful  status  un- 
der the  lawe  of  Oregon,  it  is  not  easy  to 
see  how  hia  position  was  altered  for  the 
woT«e  by  his  waiving  such  examination. 

But  since,  as  this  coart  hss  so  often  held, 
the  "due  process  of  law"  clause  does  not  re- 
quire the  state  to  adopt  the  institution  and 
proeednre  of  a  grand  jury,  we  are  unable 
to  see  upon  what  theory  it  can  be  held  that 
an  examination,  or  the  apportunity  for  one, 
prior  to  the  formal  accusation  by  the  di>- 
triot  •ttomey  ia  obligatory  opon  the  stat«a. 
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The  matter  i«  h  dMU-lf  aettled  by 
pnvioiu   dedsloiu   that   further   duMUsaion 
!■  lumecMsary. 

Jvdgmmt  afflnned. 


KATE  WILLARD  BOYD,  Bmrj  K.  Wil 
Urd,  ftnd  George  E.  Howe,  Deviseea  in 
Tnut  under  the  Lut  Will  of  Caleb  C 
Willard,  Deceued. 

IHJUBCTIOH  (S  28*)  —  Pboskcution 
B^^iCTUENT  Suit— TiTLB. 
1,  Peraons  having  the  equitable  but  not 
the  legal  title  to  two  of  Uiree  parcels  ol  a 
lot  are  oot  precluded  from  inToking  the  aid 
of  a  court  i^  Mjuity  to  restrain  the  prosecu- 
tion of  an  ejectment  suit  involving  the  en- 
tire lot,  because  thej  may  have  the  leeal  as 
well  as  the  equitable  title  to  the  third  par- 

[Ed.  Nats.— For  othsr  CB)M.  Ma  InluDctloa 
Ceat.  Dig.  1}  M-49,  H-Bi:    dbo.   Dig.  1  ZG.'J 

Judicial  Sales  ((  63*)— Hiohtb  of  Pub- 
CHA6EB8— DttticnvK  Dbkdb  —  Ubound 
Bei^ts. 

i.  Purehasen  at  a  Judicial  sale  mani- 
fastly  intended  by  court  and  parties  to  dis- 
poM  of  tiie  entire  beneficial  interest  of  the 
jndgment  debtor  in  certain  parcels  of  land 
which  he  had  leased  for  a  stipulated  rental 
far  "ninety-nina  years,  renewable  forever," 
became,  upon  payment  of  the  purchase  price, 
the  owners  in  equity  of  his  reversionsry  in- 
terest, where  the  deeds  executed  in  order  to 
carry  out  the  decree  of  sale  failed  to  convey 
what  was  infended  because  they  followed 
the  decree  in  denominating  the  interest  sold 
aa  ground  rents. 

[BO.  Nate.—For  otber  cue*,  see  Judicial  Bales, 
Cent  Die  II  IM-IOT ;   Dm.  DI|.  |  (!-•] 


[No.  71.] 


APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  eetablishing 
eomplaln  ants'  title  to  land,  and  enjoining 
defendant  from  prosecuting  an  action  of 
ejectment,  or  otherwise  asserting  title  there- 
to.    Affirmed. 

See  same  case  below,  36  App.  D.  C.  IS9. 

The  facts  are  stated  in  the  (pinion. 

Messrs.  Hncb  T.  Taegart  and  William 
E.  Ambrose  for  appellant. 

Messrs.  R.  Ron  Perry,  William  ?.  Hat- 
tfngly,  John  B.  Lamer,  and  R.  BoM  Perry, 
^Jr.,  for  appellees. 

•    ■  Mr.  Justice  Pitney  delivered  ths  opinion 
of  the  oourt: 
This  ie  an  appeal  from  a  decree  of  the 


court  of  appeals  of  the  District  of  Colum- 
bia, affirming  a  decree  of  the  supreme  court, 
eatablisbing  the  title  of  the  complainants 
(now  appelleee)  to  a  lot  of  land  in  the  city 
of  Washington,  and  granting  a  perpetual 
injnnetioD  against  the  further  prosecution 
of  an  action  of  ejectment  that  was  brought 
by  the  appellant,  Joseph  Parker  Camp, 
against  Caleb  G-  Willard,  the  devisor  of  the 
complainants,  to  recover  possession;  and 
also  enjoining  Csimp  and  all  persons  claim- 
ing under  him  from  instituting  any  further 
proceedings  at  law  or  in  equity  for  the 
poaseasion  of,  or  for  asserting  any  claim 
to,  the  land.  The  cause  was  heard  in  the 
eme  court  upon  a  demurrer  to  the  bill 
of  complaint,  which  was  overruled  (37 
Wash,  L.  Rep.  14) ;  and  the  defendant  hav- 
ing elected  to  stand  upon  bia  demurrer,  a 
~nal  decree  followed  as  of  eourse.  The  d» 
oision  of  the  court  of  appeals  ie  reported, 

36  App.  D.  c  isg. 

Both  parties  claim  under  Samuel  Blod- 
get,  Jr.,  who  owned  the  property  in  the 
early  days  of  the  Federal  Capital.  The  bill 
of  complaint  sets  forth  the  full  history  of 
the  title,  with  copies  of  the  instruments  otg, 
eonveyanee  and  other  documents  necessary  g 
to  a  complete* understand ing  of  the  eon-* 
troversy.  All  the  facts  hereinafter  stated 
respecting  the  title  are  derived  from  the 
averments  of  the  bill  and  from  the  docu- 
ments filed  With  it  and  by  reference  made 
parts  of  it. 

The  property  in  question  is  deaeribed  as 
— ^'Original  lot  numbered  twenty,  in  square 
numbered  two  hundred  and  flfty-four,  i« 
the  city  of  WashingtoQ,  in  the  District  ot 
Columbia,  as  the  same  is  laid  down  on  the 
ground  plan  or  map  of  said  city."  Hit 
square  Is  bounded  by  G  and  F  streets,  and 
by  13th  and  14th  streets,  in  the  narthwent 
section;  lot  No.  20  being  on  the  southerly 
side  of  F  street. 

Under  the  act  of  Congress  entitled — "Aa 
Act  for  Establishing  the  Temporary  and 
Permanent  Seat  of  the  Government  of  the 
United  States,"  passed  July  18,  1790  (I 
Stat,   at  L.   130,   chap.  2S),   three  eommis- 

onera  ware  appointed  by  President  Waah- 

igton,  and  they  in  the  following  year  made 
a  friendly  agreement  with  the  original  land- 
holders, which  resulted  in  laying  out  the 
city  in  squares  and  streets,  and  the  sub- 
division of  the  squares  I  and,  in  the  year 
1792,  a  partition  of  the  lands  was  made  be- 
tween the  original  proprietors  and  the  com- 
mlssionen.  In  that  division  this  lot  was 
amongst  those  set  off  to  the  commissioners, 
it,  with  some  adjoining  lots,  was  sold 
by  them  to  Blodget  in  the  same  year.  But 
conveyance  was  made  to  htm,  and  be 
therefore  acquired  only  an  equitable  in- 
tenat. 


a  In  Dm.  *  Am.  Dlci.  UOT  to  date,  *  Rep'r  Indeiw 
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Blodget  about  that  time  orguiliad  ■  lot- 
tery undar  the  Banotlon  of  the  oonuninioii- 
•ri,  and  advertised  it  ■■  done  "bj  the  «am- 
miaaionera  appointed  to  prepttre  the  pnb- 
Ite  buildlDgH,  etc^  within  the  cftj  of  Waah- 
ington,  tor  the  reception  of  Congrew,  and 
for  the  permanent  residence  after  the  year 
1800."  It  waa  announced  aa  "a  lottery  for 
the  improvement  ot  the  Federal  Citf."  It 
waa  stated  that  the  sole  deaign  of  the  lot- 
t«i7  wa*  to  facilitate  other  improTementa 
H  together  with  the  puhlio  buildinga.  The 
g  capital  prize  announced  was — "One  auperb 
*  hotel,  with 'hatha,  outhouaes,  etc.,  atc^  to 
coat  $50,000,"  with  caah  prizes  aggregating 
(300,000  In  addition.  The  advertiaement 
aUted  tfaat  "the  key*  of  the  hotel,  when 
complete,  will  be  delivered  to  the  fortnnate 
poaaeeaor  of  the  ticket  drawn  againat  Ita 
Diunbei',"  and  that  "(100  will  be  given  for 
ihe  beat  plan  of  an  el^aat  and  eonrenlent 
hotel  or  inn,  with  hot  and  cold  bathe, 
atable,"  etc.  The  advertiaement  was  aub- 
•eribed,  "S.  Blodget,  Agent  for  the  AITaira 
of  the  City."  Large  aalea  of  tickets  having 
baen  made  by  Blodget,  and  b;  Colonel  Wil- 
liam Deakioa,  Jr.,  who  appeara  to  hare  been 
hla  partner  in  the  scheme,  and  some  time 
having  elapsed  withoat  a  drawing  being 
made,  the  comm  lea  i  oners  became  oneaay  be- 
eanae  of  their  real  or  anpposed  responsi- 
bility for  the  prizes,  whareapou  Blodgat 
ftitd  Deakine  gave  them  a  written  declara- 
tion under  seal,  dated  September  20,  1793, 
agreeing  to  indemnify  the  eommiaaionera 
from  all  claims  and  demands  by  reason  of 
■ny  prize  to  be  drawn.  Afterwarda,  and 
■t  the  requeBt  of  the  commisiionera,  Blod- 
get, who  appears  to  have  been  a  large  land- 
owner in  the  District,  made  a  mortgage  or 
deed  of  trust,  under  date  of  January  E8, 
1784,  to  ThoEoaa  Johnson,  Jr.,  and  Thomas 
Peter,  as  trustees,  for  securing  the  payment 
of  the  prizes  and  for  the  Indeninitj  of 
Thomas  Jobnaon,  David  Bteuart,  and 
Daniel  Carroll,  the  eommiasioners,  their 
successors,  etc.  By  the  mortgage,  Blodget 
transferred  in  fee  to  Thomas  Johnson,  Jr., 
and  Tboniae  Peter — "all  the  lands  and  real 
estate  and  property  of  bim,  the  said  Samuel 
Blodget,  situate  and  being  within  the  ter- 
ritory ot  Columbia,  with  their  .  .  .  ap- 
purtenances, and  all  the  estate,  right,  title, 
ete.,  in  law  and  In  equity"  of  Blodget  there- 
in. The  defeasance  clause  provided  that 
Blodget  should  "pay  all  prixea  and  suma  of 
money  with  which  he  is  or  may  be  ebargs- 
able,  or  for  which  be  may  be  liable  tor  or 
on  account  of  the  said  lottery,  and  shall  in 
gall  thin^  save,  Indemnify,  and  k«ep  barm- 
■  leaa  the  said  Thomas  Johnson,  David'Sten- 
art,  and  Daniel  Carroll,  their  anaeeasors, 
«t&,  against  all  snita,"  et«. 

Thanafter,  and  tn  th«  jmt  IMl,  Blod- 


get made  three  taaaea  ot  aa  many  »«nt*l 
parcels  of  lot  80.  The  lot  baa  a  frontaga 
of  SJ  feet,  II  inches,  upon  the  southerly 
side  of  F  street,  and  a  depth  al  ISS  feel 
running  to  an  ^ley.  One  lease  waa  dated 
April  13,  1801,  and  demised  to  Jamea 
Daugherty  the  essterlj  portion  of  the  whole 
lot,  having  a  frontage  of  20  feet  npon  the 
street,  and  running  the  full  depth  to  the 
allt^;  the  second  lease  was  to  Edward 
Frethy,  dated  April  14,  1801,  and  covered 
the  westerly  portion  of  the  lot,  having  a 
frontage  of  19  feet,  11)  Inches,  and  running 
of  that  width  to  the  alley;  the  third  lease, 
covering  the  intervening  portion  of  the 
whole  lot,  having  a  frontage  of  11  feet,  11 
inches,  on  the  street,  and  running  the  full 
depth,  waa  dated  April  15,  1801,  and  made 
to  Edward  Fennell.  The  Daugherty  and 
Frethy  leases  were  recorded  wltbin  the 
year.  The  Fennell  lease,  for  some  reason, 
was  not  promptly  acknowledged  or  record- 
ed, and  therefore  a  new  lease  was  made  by 
Blodget  to  Fennell,  dated  April  20,  1804, 
and  recorded  a  few  days  later.  These  lease* 
all  ran  for  ninety-nine  years  from  their  re- 
spective datea  in  1801,  the  terms,  however, 
"to  be  renewable  forever."  Tliey  were 
sealed  Inatruments,  elaborate  in  form, 
signed  and  acknowledged  by  lessor  and 
leasee  in  eacb  instance,  and  recorded  in  the 
Land  Records  of  the  District  ot  Columbia.^ 
A  copy  of  the  Daugherty  lease  ia  set  forthia 
In  the  margin-t  *  The  Frethy  lease  "as  sub-* 
stantially  like  it.  The  Fennell  lease  of 
April  20,  1804,  contained  a  recital  of  tha^ 
previous  lease  t«  him  and  the  failure  toj 
record  it,  and  the  making'of  the  present* 
instrument  in  the  place  of  it;  the  demise 
then  jn'oceeded  in  suhstantially  the  aame 
form  as  in  the  other  leases.  ^ 

The  Daugherty   leaee    reserved   a   yearly* 
rent  of  (40,*payab1e  annually,  with  an  op-* 
tion   of   purchase   in    fee   at    the    pries   of 
$E0O;    the   Frethy   lease   was   the   same   in 
these  respect*;  the  Fennell  lease  called  for 


This  indenture  made  the  thirteenth  day 
of  April  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  one  Between  Samuel 
Blodget  of  Philadelphia  State  of  Pennsyl- 
vania of  the  one  part  and  James  Daugherty 
of  the  City  of  Waahington  in  the  Territory 
of  Columbia  of  the  other  part  witneaseUi 
that  the  said  Samuel  Blodget  for  and  in 
consideration  of  the  nayment  of  the  rent 
and  performance  of  tne  Covenants  herein- 
after mentioned  on  the  part  of  the  said 
James  Daugherty  his  executors  adminis- 
trators and  assigns  to  be  paid  and  per- 
formed Hath  demised  granted  leased  and  to 
farm  letf  and  by  tbeae  presents  Doth  de- 
mise grant  lease  and  to  farm  lett  unto  ths 
said  Janes  Dkngherty  his  ezecutora  odmin- 


,r,n,GOOglC 


MX, 


CAUF  r.  BOm. 


787 


ft  mt  id  9U  p«r  wmnm  and  a  purcluaa 
priM  of  $300.  The  leu«a  wera  tliiu  in 
that  the;  provided  for  term*  of  ninety-nine 
JMn  each,  with  a  right  of  perpetual  ra- 
Mwala;  with  right  ol  re-cDtry  by  tho 
leMOT  for  for^  days'  default  In  payment 
of  the  rent,  or  diatreei,  at  hU  option; 
tw»  of  them  provided  that  for  tizty  days' 
defanlt  in  the  payment  of  the  rent  the 
iMaor    might    re-enter    and    terminate    the 


leaae;  eaeh  leaae  eontalued  an  option  for 
a  pnrehaee  in  fee  at  a  prica  of  whicli  tlia 
annual  rant  waa  equivalent  to  eiglit  per 
cent;  each  required  the  leasee  to  erect  a 
dwelling  houee  opon  the  premises  during 
the  year  of  the  making  of  the  lease.  The 
Fennell  leaae  differed  In  containing  no 
prorision  for  forfeiture  of  the  term  on 
nonpayment  of  the  rent,  and  in  aome  minor 
particulars. 


iitrators  and  aaiigns.  All  that  Lott  of 
twenty  feet  front  on  F.  Street  in  Lott  num- 
ber twenty  in  Bquare  number  two  hundred 
and  fifty  four  in  the  City  of  Washington 
aioresaid  Together  with  all  improvement!, 
alleys,  ways  water  &  wat:r  coursea  privi- 
legM,  aaaamenta  and  amolumenta  belonging 


tenances  unto  the  said  James  Dauglierty 
hia  axeeutors  administrators  and  assigns 
from  this  the  thirteenth  day  of  April  above 
mentiouni  for  and  during  and  unto  the  full 
term  of  Nine^  nine  years  from  thence  next 
•nauing  and  full  to  be  com  pleated  and 
•aded  yielding  uid  paying  therefor  yearly 
and  erery  year  during  said  tens  unto  the 
said  Samuel  Blodget  his  heirs  and  assigns 
the  yearly  rent  or  sum — forty  dollars  cur- 
rent money  of  the  United  States  free  and 
clear  of  all  taxes  aasessmeota  or  public 
dues  nor  or  hereafter  to  be  laid  taxe-or  as- 
sessed on  sd.  demised  premises  in  annual 
payments  on  the  said  thirteotth  day  of 
April  in  each  and  every  year — the  said  term 
•f  nine^  nine  years  to  he  renewable  for- 
ego'. Provided  always  and  it  is  the  true 
intent  and  meaning  of  these  presents  that 
if  it  shall  happen  that  it  the  said  yearly 
rent  shall  be  in  arrear  and  unpaid  by  the 
■pace  of  forty  days  next  after  the  time  on 
which  the  same  is  above  reserved  to  be  paid, 
then  It  ahal]  and  may  be  lawful  to  and 
for  the  said  Samuel  Ulodget  his  heirs  or 
assigns  unto  the  said  demised  premises  or 
any  part  thereof  in  the  name  of  the  whole 
to  re-enter  and  the  same  to  have  again 
repossess  occupy  and  enjoy  as  in  his  or 
their  former  estate  until  all  such  arrear- 
ages of  rent  with  l^al  interest  thereof  and 
all  and  every  cost  charge  and  expenses 
incurred  by  the  said  Samuel  Blodget  his 
heirs  or  assigns  by  reason  of  the  non-pay- 
ment of  said  rent  ahall  be  fully  aatisfled 
and  paid  or  make  distress  therefor  at  his 
or  their  option  and  also  if  the  said  yearly 
rent  Shall  be  in  arrear  and  unpaid  by  the 
space  of  sixty  days  next  after  the  time  on 
which  the  same  is  above  reserved  to  be  paid 
then  it  may  be  lawful  to  and  far  the  said 
Samuel  Blodret  his  heirs  and  assigns  tmto 
the  said  demised  prenises  or  any  part  there- 
of in  the  name  of  the  whole  to  re-enter  and 
the  same  to  have  again  repossess  occupy 
and  enjoy  as  in  bis  or  their  former  estate 
and  that  then  in  such  ease  this  Indenture 
■ud  every  elausa  matter  and  thing  therein 
■  eontained  shall   from  henceforth  Iw  utterly 


*  DftogtMrfy  f I 


Utrstors  and  assign!  doth  covenant  and 
a^ee  to  and  with  the  said  Samuel  Blodget 
his  heirs  and  assigns  well  and  truly  to 
pay  the  above  reserved  yearly  rent  or  sum 
of  forty  dollars  at  the  time  before  within 
mentioned  and  also  that  he  the  said  James 
Daugbert;  his  executors  administrators  and 
assigns  shall  and  will  erect  and  build  a  good 
and  substantial  dwelling  house  to  be  com- 
pleated  and  tenantabk  in  the  course  of  tha 
present  year  at  farthest  which  if  not  com- 

Etied  with  he  the  said  James  Daugherty 
inds  himself  his  heirs  executors  and  ad- 
ministratora  to  satisfy  and  pay  unto  the 
said  Samuel  Blodget  his  heirs  and  assigns 
the  damages  which  shall  or  may  accrue  ta 
him  or  them  for  such  compliance  and  more- 
over in  case  of  a  defalcation  shall  be  made 
in  payment  of  the  rent  as  above  mentioned 
then  and  in  such  case  the  unprovements 
which  shall  be  made  on  the  above  demised 
premises  shall  belone  unto  the  said  Samuel 
Blodget  his  heirs  and  assigns — and  the  said 
Samuel  Blodget  for  himself  hia  heirs  and 
assign*  doth  covenant  promise  and  agree  to 
and  with  the  said  James  Daugherty  hia 
heirs  axeeutors  administrators  and  assigns 
that  he  the  said  James  Daugherty  his  heirs 
or  assigns  at  any  time  or  times  during 
the  continuances  of  this  present  or  fu- 
ture demise  on  the  request  and  at  the  proper 
coats  and  charges  of  the  said  James  Daugh- 
erty hia  heirs,  or  assigns  and  on  his  or  their 
payment  or  tending  in  payment  to  the  said 
Samuel  Blodget  his  heirs  or  assigns  the 
principal  sum  of  five  hundred  dollars  shall 
and  will  make  and  execute  a  deed  in  faa 
simple  for  said  Lott  and  premises  above 
demised  to  the  said  James  Daugherty  hia 
heirs  and  assigns  forever  with  such  clause 
of  Ckneral  Warrantee  as  he  or  they  may 
require.  It  is  further  agreed  that  the 
aaid  James  Daugherty  his  heirs  or  assigns 
may  pay  unto  the  said  Samuel  Blodget  hia 
heirs  or  assigns  any  proportion  of  the  prin- 
cipal of  five  hundred  dollars  not  less  than 
one  tenth  of  that  sum  and  so  much  of  the 
principal  as  shall  be  paid  so  much  in  propor- 
tion of  tbe  rent  shall  be  lessened  reserving 
unto  the  said  Blodget  his  beira  or  assigns 
all  penalties  and  forf-itnree  within  before 
mentioned  until  the  whole  sum  of  five  hun- 
dred dollan.  Is  paid  when  the  whole  rent 
shall  oeaae  In  witness  whereof  the  said 
partie*  have  hereunto  interchangeably  set 
their  bands  and  seals  the  day  and  year 
first  above  written. 

Bam   Blodget.  [Seal.]  , 

James  Daugherty.  t^^-l 

B%ud,  sealed.  «ad  dftUrerad, 'sta. 
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In  October,  1802,  one  Robert  8.  Bldtl^ 
beg%n  suit  agaioBt  Samuel  Blodget  end 
others  by  bill  in  chonceiy  in  the  circuit 
court  for  the  DiBtrict  of  Columbia,  aettiag 
np  the  histoiy  of  the  aboTe-mentioned  lot- 
tery; the  public  odvertiBement  of  the 
■cheme;  that  Bickley,  in  relikuce  upon  the 
propoBed  plan,  purchased  a  ticket;  and 
that  the  sale  and  disposal  of  the  tickets 
was  intrusted  wholl;  to  Blodgett  and  to 
William  Deakins,  Jr.,  since  deceased.  The 
bill  set  out  the  making  of  the  indemnity' 
•greement  of  September  20,  1TB3,  by  Btod- 
get  and  Deakins,  sod  the  making  of  the 
mortgage  by  Blodget  on  Januaiy  28,  1704, 
to  Thomas  Johnson,  Jr.  (sioee  deceased), 
and  Thomas  Peter  (still  surriTing),  cov- 
ering all  the  lands  of  Blodget  within  the 
territory  of  Columbia.  That  he,  Bicktey, 
drew  as  a  prize  the  "superb  hotel  with 
baths,  outhouses,  etc.,  etc.  to  coat  $50,000" 
as  offered  and  promised  in  the  advertise- 
ment, plan,  and  schene;  "that  the  said 
hotel  has  never  been  finished  and  the  keys 
„  thereof  delivered  to  your  orator  as  by  the 
gsaid  scheme  and  plan  of  the  tottery  he  was 
■  assured  and  promised  it  should  be."  *That 
in  the  year  1798  hc^  Bickley,  instituted  a 
■uit  at  law  in  the  supreme  court  of  the 
eoinmon  wealth  of  Pennsylvania,  against 
Blodget,  to  recover  damages  by  reason  of 
his  breach  of  undertaking;  that  this  suit 
being  at  tsane,  and  a  jury  impaneled  to 
try  the  iaane  joined  therein,  it  was  mu- 
tually agreed  between  Bickley  and  Blod- 
get, with  the  leave  of  the  court,  that  the 
jury  should  be  discharged  from  giving 
their  verdict,  and  should  ha  empowered  to 
act  as  referees,  to  determine  and  order 
what  sum  of  money  if  any,  should  be 
paid  by  Blodget  to  Bickley,  and  if  they 
thought  proper,  to  order  titles  and  con- 
reyancea  and  other  acta  by  either  party  to 
the  other  as  justice  should  require;  where- 
upon the  jury  as  referees  awarded  that 
Blodget  should  convey  to  Bickley,  in  fee 
simple,  the  hotel  and  the  Iota  of  ground 
belonging  to  it,  and  should  also  pay  to 
Bickley  the  sum  of  321,500  with  costs,  for 
the  payment  of  which,  and  the  performanoe 
of  the  award,  the  property  in  the  city  of 
Washington  mortgaged  by  Blodget  to  the 
commiaaioners  was  by  the  terms  of  the 
award  to  be  flrst  resorted  to;  that  upon 
the  report  of  the  jury  as  referees,  the  court 
gave  judgment  in  favor  of  Bickley  against 
Blodget,  for  said  sum  of  $21,500  and  costs, 
and  that  the  report  of  the  jury  aa  referees 
•bould  be  in  all  its  other  parts  confirmed 
and  carried  into  full  and  complete  ^ecu- 
tion.  That  by  virtue  of  the  deed  of  trust 
•f  January  28,  1794,  all  the  real  property 
which  Blodget  had  within  the  limita  of  the 
tarritory   of    OolnmUft    ma   pledged   aai 


made  answerable  to  make  good  to  the  for- 
tunate adventures  the  prizes  they  should 
draw  in  the  lottery,  and  "thai  your  sratw 
has  his  claim  to  be  paid  out  of  that  prop- 
erty still  further  confirmed  by  the  award 
and  the  judgment  hereinbefore  set  forth-" 
The  bill  then  set  forth  that  the  "lands  and 
real  estate  and  proper^"  of  Blodget,  sit- 
uate within  the  territory  of  Columbia  "as 
well  in  law  as  in  equity,  aa  by  the  said 
deed  is  expressed,  consisted  of,"  etc.  fol- 
lowing with  a  detailed  enumeration  of 3 
many  tracts  and  parcela^ot  land,  amongl? 
which  is — "the  following  property  which 
the  said  Blodget  purchased  of  the  said  com- 
missioners at  the  times  hereinafter  men- 
tioned, which  being  fully  paid  for  by  the 
said  Blodget  certificates  in  due  form  have 
regularly  Issued  therefor,  but  the  commis- 
sioners meaning  to  hold  the  same  as  se- 
curity to  themselves  and  to  the  fortuhat* 
adventurers  in  the  said  lottery,  have  not 
delivered  the  same  to  the  said  Blodget  or 
caused  them  to  be  reoorded,  but  whilst 
th^  remained  in  office  held  tiie  same,  and 
when  thef  wait  out  of  (Aoe,  the  same  fell 
into  the  bands  of  Thomas  Mnnroe,  Super- 
intendent of  Cify  Affairs,  who  now  holds 
them;  that  is  to  say,  lots  numbered  20 
and  21  in  square  254  in  the  said  city,  sold 
to  the  said  Blodget  on  the  Sth  day  of 
October,  17S2,"  etc,  etc  The  bill  specified 
by  lot  and  square  numbais  those  lota  that 
had  been  appropriated  by  Blodget  fiv  th« 
hotel,  averring  that  the  legal  title  to  tiaom 
of  them  was  in  Munroe,  Superintendent  for 
City  ASsira,  certain  of  them  having  been 
conveyed  by  Blodget  to  the  commissIonerB, 
others  having  remained  in  their  owner- 
ship, and  the  l^sl  title  to  the  remainder 
being  in  Blodget.  Sundry  deeds  of  ooa- 
vsyance  made  by  Blodget  to  various  pur- 
chasers for  portions  of  the  lands  C0T«red 
by  the  deed  of  trust  were  then  set  forth. 
In  this  connection  the  leases  made  by  Blod- 
get to  Daugherty  aud  Frethy,  respMtively, 
In  April,  1801,  for  parcels  of  lot  No.  20 
in  square  254,  were  set  out,  and  these  lea- 
sees were  made  parties  defendant.  The 
Fennell  lease  was  not  mentioned,  apparently 
because  it  was  not  upon  record  at  the 
time  of  ibm  filing  of  the  bill.  The  prayer 
was,  that  Blodget  might  he  required  to 
convey  to  Bickley  the  hotel  with  the  lots 
pertaining  thereto;  that  Munroe,  as  au- 
[>erintendent  of  the  city  ahould  be  compelled 
to  convey  to  Bickley  that  portion  of  th« 
lota  pertaining  to  the  hotel  of  which  ha 
held  the  certificates;  and  that  the  residua 
of  the  property  set  forth  in  the  bill  of  eom-^ 
plaint,  or  so  mush  thereof  as  necessary,^ 
should  he  toId*ta  pay  the  money  sdjudgod* 
to  Bickley  bj  the  award  Knd  judgnunt  te 
the  PeoMylnBia  mtt> 
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Annexed  to  tlila  bill  ol  eompUlut  m 
dibits  were  copies  of  ths  deed  ol  triut  of 
Jsnusr;  ZB,  1794,  s  truueript  of  the  pro- 
ceedings in  the  Pennsjlvania  suit,  and 
•tber  documents  sustsining  and  supple- 
menting tbe  sverments  of  the  bill.  Among 
the  parties  nsmed  ss  defendants  were  Blod- 
get,  ThomM  Munroe,  Superintendent  of 
Ci^  Affairs,  Frethy,  Daugbert;,  and  other 
fTsntees  of  Blodget.  Frethy  was  served 
with  process  and  filed  an  answer  setting  up 
that  be  had  assigned  his  lease  to  one  Betz. 
Daugherty  being  a  nonresident,  notice  ap- 
pears to  have  been  published  against  him. 
Blodget  answered,  admitting  in  p«jt  and 
denying  in  part  the  averments  of  the  bill. 
AoDeied  to  the  answer  was  a  fonnsl  ad- 
mission of  "the  execution  of  the  various 
•xhibits  at  this  time  filed  bj  complainant, 
Nid  that  tbej  may  be  read  in  evidence." 
Thomas  Munroe,  as  superintendent  of  the 
city  of  Washington,  filed  an  answer  ad- 
mitting the  principsl  averments  of  the  bill, 
and  setting  up  that  he,  as  superintendent, 
bad  in  bis  bauds  the  eertiflcates  of  sale 
•ridencing  Blodgefs  paTchsses  of  various 
lota  from  the  former  commissioners;  that 
the  commissioners  had  withheld  the  cer- 
tificates from  Blodget's  possession  "as  se- 
curity for  the  fortunate  adventures  in  the 
■aid  lottery  wbo  should  have  claims  against 
the  said  Blodget."  Lot  20  in  square  264 
does  not  appear  among  tbe  lots  enumer- 
ated in  this  connection.  Thomas  Peter,  the 
surviving  trustee  under  the  mortgage  or 
deed  of  trust  of  January  28,  1794,  does  not 
appear  among  the  parties  named  as  de- 
fendants in  tbe  original  bill  filed  by  Bick- 
ley,  but  he  filed  an  answer  admitting  the 
execution  of  that  deed,  and  that  ft  was 
made  at  ths  instance  of  tbe  then  commis- 
sioners of  the  city  of  Washington  to  se- 
cure the  punctual  payment  of  the  prizes 
^drawn  in  tbe  lottery  therein  mentioned; 
<rand — "that  this  defendant  tnows  not  whst 
"property  is  included  or*  comprehended  by 
tbe  said  deed,  but  this  defendant,  further 
answering,  admits  that  whatever  proper^ 
he  does  hold  in  virtue  of  the  said  deed  ia 
held  by  bim  in  trust  for  the  purposes  in 
tbe  said  deed  mentioned,  and  subject  to 
any  order  or  decree  which  this  honorable 
court  shall  make  respecting  the  same." 
Thereafter,  Peter  seems  to  have  been  treat- 
ed as  a  party  defendant.  On  September 
24,  1804,  a  written  stipulation  was  filed 
in  the  cause,  signed  by  the  respective  so- 
licitors for  complslnant  and  for  the  defend- 
ant Blodget,  in  the  following  terms;  "It  is 
agreed  by  tbe  complainants  and  the  de- 
fendants in  this  cause,  by  their  solicitors, 
that  a  decree  shall  past  immediately  by 
Mnsent  tor  conveying  to  the  complainant 
tkt  hotal  and  the  Iota  appropriated  for  ths 


same.  That  the  execution  and  truth  of  aO 
the  exhibits  referred  to  in  and  by  tba  eon>- 
pUinants  is  hereby  admitted,  all  form  as 
to  the  of  (tie)  proceeding  waived.  This 
admission  in  no  wise  to  give  validity  or 
authenticity  to  the  award  obtained  in  ths 
court  of  Pennsylvania  or  the  judgment 
thereon  rendered,  but  that  is  to  stand  on 
its  own  merits  unaffected  by  this  agree- 
ment. This  cause  set  down  by  consent  for 
bearing  at  the  next  term."  An  interlocu- 
tory decree  wss  msde  accordingly,  under 
date  October  1,  1804,  requiring  Blodget  and  ' 
TbcHnas  Peter  to  convey  to  Bickley,  lot  1 
in  square  430,  with  the  buildings  snd  im- 
provements thereon,  and  requiring  Munroe 
as  superintendent,  to  convey  and  assure  to 
Bickley  lots  1,  2,  3,  4,  and  S  in  that 
square;  and  retaining  the  cause  as  to  all 
other  property  and  as  to  sll  other  objects 
and  purpoaes  mentioned  in  the  bill.  Dct»- 
ber  4,  1806,  a  further  decree  was  made, 
requiring  the  defendant  Blodget  to  pay  to 
the  complainant,  Bickley,  on  or  before  a 
dsts  in  November,  the  amount  of  the  debt 
due  to  him,  being  the  sum  of  (26,635.13, 
besides  costs,  snd  decreeing  that,  on  failure 
thereof,  certain  designated  sections  and 
lots  of  ground,  situate  in  the  city  of  Wash-^ 
ington,  or  to  much  thereof  as  sbould  bej 
aufficient*to  raise  and  pay  tbe  said  several* 
sums  of  money,  should  be  sold,  and  It  was 
further  decreed  "that  certain  ground  rents 
reserved  by  tbe  said  defendant  Blodget,  by 
indenture  made  between  the  said  Blodget, 
of  the  one  part,  and  Edward  Fritbey,  one 
of  the  defendants,  of  the  other  part,  bear- 
ing date  on  the  4th  day  of  April,  1801, 
and  certain  other  ground  rents  reserved 
by  the  said  Samuel  Blodget  by  indenture 
mads  between  the  said  Samuel  Blodget  of 
the  one  part,  and  James  Daugherty,  one 
of  the  Bsid  defendsnts,  of  the  other  part, 
bearing  date  on  the  13th  dsy  of  April, 
ISOI,  be  also  sold  for  tbe  purposes  afore- 
Bsid."  Daniel  Carroll  Brent  was  appointed 
trustee  for  making  the  sale.  Be  was  di- 
rected to  sell  the  property  at  public  auc- 
tion, after  advertisement,  report  the  sale 
to  the  court,  and  upon  confirmation  of  it, 
and  payment  of  the  purchase  money,  "the 
said  trustee  by  a  deed  or  deeds  good 
and  operative  in  law,  etc.,  shall  give,  grant, 
bargain,  and  sell,  release  snd  confirm  to  the 
rpapective  purchasers  snd  their  heirs,  re- 
spectively, all  the  right,  title,  and  Interest 
therein  which  was  or  Is  in  the  said  Samuel 
Blodget,  and  all  the  right,  title,  or  interest 
therein  which  the  said  Thomas  Peter  de- 
rived in  and  thereto  by  virtue  of  tbe  deed 
in  the  said  bill  of  complaint  mentioned 
(referring  to  the  deed  of  trust  of  January 
28,  1794)  .  .  .  and  the  purchaser  or 
pnrohMen  reapectirdy,  and  their   r«spe»' 
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tlrg  hein,  ilutQ  therenpon  hold  the  uat*  by 
them  respective];  purebued  free,  clear,  and 
diicharged  from  all  claima  of  tbe  aaid 
Bamnel  Blodget  and  of  the  other  defend- 
ants."  It  vas  further  decreed  that  the 
defendant  Thomaa  Peter,  upon  the  request 
of  the  trustee,  Ehoald  join  and  become  a 
party  in  and  to  all  deeds  to  be  executed 
bj  the  trustee  ia  virtue  of  thU  decree;  and 
that  in  all  eaeee  where  the  ontitandiiig 
legal  title  remained  in  Thomaa  Uunroe  as 
mperlntendent,  he,  Munroe,  should,  at  tbe 
Mqneat  of  the  trustee  Join  in  and  become 
a  party  to  the  deed.  "And  laatly,  as  to 
Sail  tbe  property  in  the  laid  bill  of  eom- 
Pplaint  mentioned, *and  afl  to  all  the  objects 
of  the  said  bill  not  in  and  by  thU  decree 
specially  and  particularly  decreed  upon, 
this  cause  is  retained  for  further  proceed- 
ings hereafter  to  be  had  tliereupon,  and 
for  that  purpose  ia  ordered  to  be  con- 
tinued." 

Brent  accepted  the  appointment  as  tnu- 
tee,  gave  bond,  and,  after  advertiaement, 
maJde  a  publle  sale  of  the  property.  The 
notices,  after  describing  many  tracts  of 
land  by  lot  and  square  numbers,  eontsioed 
the  following:  "Also  several  certain  ground 
rents  rraemd  by  said  Blodget,  amounting 
la  the  whoU  to  fSO  per  annum."  His  re- 
port of  sale  was  made  under  date  of  Jan- 
uary ei,  1806.  It  mentions  "ground 
rent  on  James  Daugherty's  lease,"  as  sold 
to  Henry  Pratt  for  f360,  and  "ground 
rent  on  Edward  Frithy's  lease,"  as  sold 
to  Robert  F.  Howe  for  f400.  No  men- 
tion is  made  of  the  remalnda  of  lot  20 
bi  square  2S4,  nor  of  the  ground  rent 
on  the  Fennell  lease.  By  decree  made 
under  date  June  2S,  1S06,  the  report  was 
approved  and  the  sales  eoDflnned  (with  an 
■xeeption  not  now  material),  and  it  was 
ordered  that  the  proceeds  of  sale,  after 
paying  ezpensea,  taxes,  etc.,  be  paid  over 
to  complainant  towards  the  discbarge  of 
the  moneys  theretofore  decreed  to  be  due 
from  the  defendant  Blodget  to  him.  It 
further  appears  that  the  purchases  made 
by  Pratt  (Including  the  Daughert;  ground 
rent)  were  made  for  the  benefit  of  Bicldey, 
the  complainant;  and  Pratt  assigned  his 
bid*  to  Bickley,  October  31,  1800.  BrMt 
reported  this  to  the  court  and  aaked  for 
leave  to  make  deed*  for  tbe  Pratt  pur- 
chases to  Bickley,  and  the  court  according- 
ly made  an  order  that  Brent,  together  with 
Thomas  Peter  and  Thomaa  Munroe,  should 
eoBvey  to  Bickley  all  the  properly  pnr- 
ehased  by  Pratt  at  tbe  sale. 

Pursuant  to  these  proceedings.  Brent, 
trustee,  Thomas  Peter,  and  Thomaa  Unn* 
roe,  superintendent,  ete.,  joined  in  a  deed 
dated  AprU  S,  1807,  to  Bldkley,  ndOag 
ttN   deerae   of   Oetober   4,    ItM,    ivdering 


among  other  things*  "that  sundry  squares,* 
lots,  and  portions  of  ground  and  ground 
rents  in  tbe  said  city  of  Washington"  be 
sold,  reciting  the  advertisement  and  sale 
made  in  pursuance  thereof,  and  that  at  the 
sale  certain  lots  particularly  mentioned  "and 
the  ground  rent  reserved  by  tbe  said  Sam- 
uel Blodget  by  indenture  made  between  him. 
and  James  Dsugherty,  one  of  the  defend- 
ants, bearing  date  on  the  13th  day  of  April, 
1801,"  were  sold  to  Pratt;  tbe  aBsignmeni 
of  Pratt's  bid  to  Bickley,  etc.  Brent  sa 
trustee  thereby  conveyed  "all  the  right, 
title,  and  interest  of,  in,  and  to  the  before- 
mentioned  squares,  lots,  and  portions  of 
ground  and  ground  rents  in  the  city  of 
Washington  aforesaid  which  was  in  tho 
said  Samuel  Blodget.  Peter  conveyed  all 
hii  right,  title,  and  intereet  nndcr  the 
mortgage  or  deed  of  trust  of  January  28^ 
1TS4;  and  Munroe  joined  In  conveying  cer- 
tain of  the  lands  described  in  the  deed,  but- 
not  the  "ground   rents"  In  question. 

By  indenture  dated  January  IE,  1907,. 
Daniel  C.  Brent,  trustee,  and  Thomaa. 
Peter,  conveyed  to  Robert  F.  Howe  the 
property  purchased  by  the  latter  at  the- 
trustee's  sale.  Tbe  deed  recites  the  de< 
crce,  and  tbe  sale  made  thereunder,  and 
that  "among  other  property  and  ground 
rent  so  set  up  and  exposed  to  sale  was  tha- 
ground  rent  reserved  by  the  said  Blodget 
by  indenture  made  between  him  and  the 
said  Edward  Fretby,  one  of  the  defend- 
anto,  bearing  dato  on  the  fourth  day  of 
April,  1801,  when  the  said  Robert  F.  Howe, 
being  the  highest  bidder  therefor,  became 
tbe  purchaser  thereof  at  and  for  the  sum 
of  $400,"  and  in  consideration  thereof,  con- 
veyance Is  made  to  Howe  of  "all  the  rights 
ttUe,  and  Intorest  of,  in,  and  to  the  said 
ground  rent  reserved  by  the  said  Samuel 
Blodget  by  Indenture  made  between  him 
and  the  said  Edward  Frethy,  dated  on  the 
4th  day  of  April,  1801,  as  aforesaid,  whlek 
was  in  the  said  Samuel  Blodget,  previoua 
to  and  at  the  time  of  making  the  said  de* 
cree,  and  all  the  right,  title,  and  interest^ 
therein  whieh'the  said  Thomaa  Peter  de-* 
rivad  in  and  thereto^  by  virtue  of  the  deed 
referred  to  In  the  Baid  decree  to  have 
been  given  by  tbe  said  Bamuel  Blodget  to 
tbe  said  Thomas  Petor  and  Thomaa  John* 
SOD,  Jr.,  since  deceased,  bearing  dato  on 
the  28tb  day  of  January,  1794,"  etc 

On  May  £8,  1810,  a  supplemental  bill' 
was  filed,  reciting  that  the  aele  made  by 
Brent  had  fallen  short  of  paying  the  money 
decreed  to  be  due  to  Bickley,  and  that  ha 
had  Iktaly  diseovered  other  property  not. 
ioelnded  in  the  former  bill  and  decree,  coa- 
alating  of  sundry  loto  particularly  d*^ 
aerlbed,  and  "that  the  said  Bamnel  Blod~ 
gat  waa  alao  on  the  said  SSth  day  of  Jaao- 
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arj,  in  the  je&r  17B4,  sefx«d  and  poueued 
*l  uid  entitled  to  sundry  lots  in  the  uid 
«itj,  wbich  he  afterwards  let  on  ground 
rent,  reierving  an  bqiiubI  rent  for  the  laid 
property,  to  diveri  peraou  hereinafter 
partieularl;  let  forth,  which  tenants  jour 
petitioner  does  not  wish  to  dUtarb  or  in- 
tcrfero  vith,  but  wiehea  to  leave  them  in 
ihe  quiet  enjoymcDt  of  their  letsea  under 
tha  aaid  Blodget,  under  the  tenne  and 
dition*  eipresBed  in  the  aaid  leaeee 
■pectivelj,  but  wishes  and  prajs  of 
•ourt  to  direct  the  ground  rents  reaerred 
theroon,  and  the  reveraionarj  intereata  of 
tha  said  Blodget  therein,  whatsoever  the 
aame  may  be,  to  b«  sold  for  tha  beneflt  ot 
jour  petitioner,  which  lota  so  leased  on 
{round  rent  are  as  follows:  to  wit,  11  feet, 
11  inches,  more  or  less,  fronting  on  f  street, 
siorth,  extending  in  depth  169  feet  to  an 
Jdl^,  being  part  of  lot  No.  20  in  square 
Vo.  ZC4,  leased  to  a  certain  Edward  Fen- 
nel], hia  executor,  etc.,  for  a  term  of  jean 
renewable  from  time  to  time  forever,  re- 
carving  tha  quarterly  rent  of  924  payable 
4o  the  said  Blodget."  Several  other  like 
leases  are  mentioned,  and  this  averment 
follows:  'fTo  all  of  which  ground  rents  the 
aaid  Blodget  now  claims  title,  and  Is  in 
the  actual  receipt  tbereaf."  The  prayer 
was  for  a  sale  of  the  property  thus  men- 
$tioDed,  to  raise  tha  balance  due  to  oom- 
•  plaioant 'Blodget  answered,  admitting  the 
facts  stated  in  the  supplemental  bill,  with 
An  exception  not  now  material,  and  stating 
-that  be  bad  no  objection  to  a  decree  aa 
prayed.  A  decree  was  made  accordingly, 
wider  date  November  6,  IBIS,  and  Waah- 
ington  Boyd  was  appointed  trustee  to  make 
-the  sale. '  Some  years  later  ha  made  a  re- 
{Kirt  of  sale  in  writing,  and  afterwards 
represented  to  the  court  that  In  conse- 
quence of  ill  health  he  would  be  required 
-lo  leave  the  District  for  some  time,  and 
J«quested  the  court  to  appoint  some  other 
JMrson  to  make  conveyances,  suggesting 
John  Davidson  for  this  purpose.  The  court 
Appointed  Davidson  accordingly. 

By  Indenture  daUd  May  8,  1816,  David- 
son, as  such  trustee,  conveyed  to  Charles 
-Glover,  in  consideration  of  V40S.50,  "sll 
the  interest,  claim,  and  right  of  the  aaid 
Bamuel  Blodget"  in  certain  lots  sold  by 
Xoyd  sa  trustee,  pursuant  to  the  deeree 
«t  November  S,  1813,  and,  among  others, 
'part  of  lot  SO,  to  square  204,  fronting  11 
feet,  11  Inehea  on  North  ?  street,  leased 
to  Edward  Tennell  (tie)  tar  ninety-nine 
^ars,  renewable  forever,  under  the  annual 
fround  rent  of  924." 

nis  oompletea  tha  rwlta]  of  the  pro- 
MadiBgs  in  the  ebaneery  «nit  of  Robert 
IL  KMvf  tgalnst  Samuel  Blodg*t  ftad 
•ttw^  and  ^  the  aalss  I    ' 


made  pursuant  to  the  deeree*  therein,  so 
tar  as  they  pertain  to  the  interest  of  Blod- 
get in  the  land  now  in  controvaray.  We 
proceed  to  a  statement  of  the  But«equcnt 
transfers,  so  far  as  neeeasary  tor  a  de- 
termination of  the  questions  presented. 

By  indenture  dated  May  1,  1813,  Blckley, 
in  consideration  of  9400,  oouveyed  to  Jamea 
Daugherty,  his  heirs  and  assigns,  "all  that 
part  of  lot  No.  20  in  square  No.  254, 
fronting  on  7  street  north,  20  feet,"  which 
waa  leased  by  Blodget  to  Daugherty.  The 
deed  mentions  the  data  of  the  leaae,  and 
recitea  that  'all  the  esUte,  interest  and^ 
claim  of  the  said  Bamuel  Blodget  in  and^ 
lo  the  aaid  part'ef  a  lot  and  premises  was* 
afterwards  sold  and  eonveyed  by  Daniel 
C.  Brent  as  trustee,  under  a  deeree  of  the 
said  circuit  eourt  of  the  District  of  Colunv 
bia  for  the  oeunty  of  Washington,  to  the 
said  Robert  6.  Bickley."  Thia  deed  eon- 
tained  a  covenant  of  general  warranty. 

Assuming  the  above-mentioned  deed  from 
Brent,  trustee,  and  others  to  Bickley  had 
the  effect  to  vest  In  Bickley  all  the  revei^ 
sion  that  waa  in  Blodget,  subject  to  the 
Daugherty  lease,  this  deed  from  Bidclaj 
to  Daugherty  brought  about  a  merger  of 
the  leasehold  and  the  reversion. 

By  mesne  conveyancea,  all  of  Daugherty's 
intereat  came  to  be  vested  in  one  Benjamin 
7.  Tsherwood  in  the  year  IB&B. 

As  already  pointed  out,  the  ground  rents 
under  the  Frethy  lease  were  eonveyed  by 
Brent,  trustee,  and  Thomas  Peter,  by  deed 
dated  January  16,  1S07,  to  Robert  F.  Howe; 
It  appears  that  Frethy  had  assigned  hia 
lease  to  one  Frederick  Beta,  by  recorded 
deed  dated  September  19,  1801;  Frederick 
Beta  aasigned  it  to  George  Bett  by  re- 
corded deed  of  January  24,  1803;  and 
George  Bets  assigned  It  to  John  Thorp  by 
recorded  deed  of  February  IS,  1804.  Each 
of  these  instrumenta  transferred  all  right 
and  interest  of  the  assignor  In  the  land,  de- 
scribing It  by  measurement!  and  abuttals, 
and  referring  to  the  leaae  thereof  made  by 
Blodget  to  Frethy  for  "ninety-nine  years, 
renewable  forever." 

It  is  admitted  that  William  Dowlfnf 
probably  sueceedod  to  the  ownerafalp  of  this 
leasehold  by  an  unrecorded  aaatgnnKnt  of 
Thorp's  interest.  Dowling  claimed  In  a 
deed  made  by  htm  t«  Robert  F.  Howe,  pres- 
ently to  bs  mentioned,  that  he  was  the 
rner  of  the  leasehold  interest. 
In  1S30  the  corporation  ot  the  city  of 
Washington  made  a  tax  deed  to  Dowling 
for  "part  of  lot  20  and  the  Improvements 
In  square  864"  for  unpaid  taxes  assessed 
against  it  "as  tha  property  and  in  the  name 
of  Robert  F.  How^'  for  the  years  181S  tej 
1824,  Inelnsive.  De>wllng,*by  a  deed  made* 
In  lUl,   redttni   this  tav  UOt,  <0BVa7«d 
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to  Horn  tnd  Us  hdn  "all  the  ri^t,  title, 
isteraat,  and  ecUte  of  hln,  the  Hud  Will- 
iam Dowling,"  in  the  part  of  the  lot  eon- 
vejed  to  bim  by  the  tax  deed,  "except  the 
leasehold  right  beloaging  to  him  in  the 
same,"  the  deed  declariog  it  to  be  the  in- 
tention of  the  particfl  "that  the  eaid  Will- 
iam ia  not  to  anrrender  bis  leasehold  inter- 
est in  tbe  said  part  of  lot  and  premises." 
Robert  F.  Howe,  bj  hie  will,  dated  in  1830, 
authorized  his  executors  to  sell  all  his 
estate  tor  the  purpose  of  pajing  certain 
legaciea,  and  thereafter  his  executors,  bj 
deed  dated  In  183S,  eonveyed  this  plot  to 
WilliaiD  Dowling,  the  deed  reciting  that 
Robert  F.  Eowe  "held  nnder  a  deed  of  eon- 
Teyauee  to  him  from  Daniel  C.  Brent,  trus- 
tee, and  Thomas  Peter,  mad*  the  15th  daj 
of  January,  in  the  year  of  our  Lord  1807," 
and  that  at  the  time  of  the  making  of  that 
deed  tbe  property  "was  subject  to  a  lease 
for  ninety-nine  y«sn,  renewable  fororer," 
as  will  appear  "by  reference  to  an  inden- 
ture of  lease  dated  April  4th,  1601,  and  re- 
eofded,"  etc 

Under  the  will  of  William  Dowling,  and 
by  mesne  conTeyanees  thereafter,  whatever 
estate  Dow  ling  had  in  tbla  parcel  bet 
vested  in  Benjamin  F.  Isherwood  in  the 
year  1S66. 

As  already  pointed  out,  the  ground  rents 
of  the  Fennel!  lease — for  the  word  Tennell 
In  the  deed  is  obvioualy  a  mistake — became 
vested  in  Charles  GIoTer;  but  that  deed 
likewise  included  "all  the  interest,  claim, 
and  right"  of  Blodget  in  that  part  of  lot 
80  that  waa  covered  by  the  Fennell  leasej 
thus  evidently  conveying  the  reversion. 
The  bill  avers  that  this  part  of  lot  ZO 
was  conveyed  by  Abraham  Bradley's  heirs 
Benjamin  F.  Isherwood  in  1862,  It  does 
not  appear  when  or  how  (if  at  all)  Fen- 
nell's  leasehold  became  merged  in  tbe  re- 
version. Nor  does  it  seem  to  be  material, 
^for  if  not  merged,  it  lapsed  on  the  ezf 
Stion  of  the  ninety-nine  year  term  and 
•  ure  to  renew,  and  th[s*before  the  ejectment 
suit  was  commenced.  Respecting  this  par- 
cel, the  contention  of  sppellant  is,  that  the 
bill  of  complaint  of  the  appellees  shows  no 
reason  for  equitable  relief,  because,  if  they 
have  the  title  they  claim  to  have,  it  is  a 
sufGcient  title  to  constituto  a  good  defense 
to  an  action  at  law. 

Whatever  interests  Benjamin  F.  Isher- 
wood may  have  acquired  by  the  above- 
mentioned  conveyances  in  the  several  por- 
tions of  lot  20  admittedly  became  vested  In 
Caleb  C.  Wjllard,  the  devisor  of  the  ap- 
pellees, in  or  about  the  year  1882. 

On  the  other  hand,  whatever  reversionary 
rights  (if  any)  remained  in  Samuel  Blod- 
get have  admittedly  bsooma  Tested  in  tlu 
appellant. 


The  bill  of  eomplaint  herein  avers  thai 
the  defendant,  now  appellant,  claims  to  bs 
tha  asaignSB  of  the  heirs  at  law  of  Blod- 
get; and  that  ha  claims  thst  after  the 
azeeution  of  the  leases  there  remained  ia 
Blodget  and  his  heirs  a  reversion  in  fe« 
in  lot  20;  that  only  a  rent  charge  passed 
under  the  proceedings  in  Bickley  v.  Blod- 
get; that  as  the  leases  have  expired  witbout 
purchase  or  renewal  by  the  lessees,  the  re- 
version has  CMne  into  possession,  and  that 
therefore,  as  plaintiff  in  ejectment,  he  has 
the  right  to  recover  possession  and  title  in 

These  contentions  are  in  fact  made  her* 
in  behalf  of  the  appellant  with  respect  to 
so  much  of  lot  20  as  was  leased  to  Dangh- 
erty  and  to  Frethy  respectively. 

As  to  the  Fennell  lot,  it  is  insisted  that 
by  the  very  language  of  the  supplemental 
bill  in  the  Bickley  suit,  and  the  decree  for 
sale  made  pursuant  to  it,  and  the  terms 
of  the  deed  made  by  Davidson,  trustee, 
thereunder,  the  purchaser  acquired  a  l^al 
title  to  the  reversion,  and  not  merely  to 
the  ground  rents;  and  that  therefore  on 
the  theory  that  Uie  averments  of  the  bill 
are  true,  the  appellees  have  an  absolute 
fee-simple  title  to  the  Fennell  lot,  such  as^ 
to  constitute  a  plain,  adequate,  and  com-g 
plete  defense'to  the  ejectment  suit.  And  it* 
is  pointed  out  that  under  the  local  prac- 
tice (D.  C.  Code,  SS  B93,  1000,  {31  Stat. 
at  L.  1346,  13«B,  chap.  854])  defendanU 
may  separately  defend  as  to  that  parcel. 

The  question  for  decision,  therefore^  is 
whether  the  appellees  have  a  good  title  as 
against  the  appellant;  and,  if  so,  whether 
the  nature  of  their  title  is  sQch  as  to  ren- 
der it  unavailable  at  law,  and  to  require 
the  intervention  of  a  court  of  equity  for 
their  relief  against  appellant's  claims. 

It  is  suggested,  rather  than  urged,  as  a 
ground  of  equitable  jurisdiction,  that  be- 
cause Blodget  never  received  a  deed  of 
conveyance  from  the  commiBsioners  for  lot 
80  in  square  EM,  his  title  was  never  more 
than  an  equitable  title;  and  that  since  both 
parties  claim  under  him,  the  controversy 
is  a  matter  proper  for  the  cognisance  of  a 
court  of  equity,  whatever  be  tbe  grounds 
oF  controversy  sa  between  the  parties.  W* 
doubt  whether  this  view  is  tonable.  There 
Lo  question  that  Blodget,  and  those 
elaiming  under  him,  have  openly  asserted 
title  to  the  property,  at  least  from  tha 
year  1801  down  to  ibe  present  time;  and 
while  the  bill  herein  contains  no  averments 
respecting  possession,  it  may  be  assumed 
that,  for  a  long  time,  at  least,  poasessioa 
baa  followed  the  title.  Assuming  Blodget 
and  those  Inheriting  from  him,  and  under 
whom  appellant  dalnis,  were  equitably  an- 
titlad  to  tha  rarersion,  snbjeet  only  to  the 
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ntne^-Dine  year  tanns,  Mif  poHenloii  of 
the  leeaeM  hks  been,  a*  agaiiut  the  outside 
worid,  the  poaaesBiOD  of  the  appellant  and 
fail  predeceaBora  in  titl&  Therefore  it  ii 
more  than  probable  that  any  legal  title  re- 
nalning  in  the  eommisaioDers  haa  become 
barred  by  long  puuesiion.  Beeidea,  it  might, 
perhape,  after  one  hundred  and  twen^ 
7ears,  be  preaumed  at  law,  aa  well  a*  in 
•qnity,  that  the  eoauniaaionera  had  made 
a  deed  or  deeds  to  Blodget  that  had  ainoe 
been  lost.  And,  since  both  partita  to  the 
preaent  controversy  claim  under  Blodget, 
and  would  probably  in  aa  action  of  eject- 
mtsiX  be  required  to  trace  title  no  further 
£back  than  the  common  sonroe,  it  is  better, 
Pwe  think,  to  lay  aside  for*  present  pur- 
poses the  theory  that  the  eqnitable  jaTia- 
diction  in  thia  action  can  be  supported  upon 
the  ground  that  Blodget  derired  only  an 
equitable  title  from  the  eommiesioDcrs. 

This  brings  us  to  the  real  controversy, 
which  is  the  effeot  of  the  proceedings  end 
decree  in  the  Bickl^  suit,  and  the  deeda 
made  thereunder  by  Brent,  tmstee,  to  the 
purchasers  of  the  "ground  rents," 

For  present  purposes,  we  may  accede  to 
the  contention  of  appellant  that  the  bill 
•f  eomplaint  herein  shows,  with  respect  to 
the  parcel  that  was  covered  by  the  Fennell 
lease,  the  title  to  which  passed  under  the 
supplemental  bill  and  decree  in  the  Bicktey 
rait,  that  the  effect  of  the  proceedings,  and 
the  language  of  the  decree,  and  of  the  deed 
made  by  Davidson,  trustee,  thereunder,  was 
Huh  as  to  pasa  to  the  purchaser  a  legal 
title  to  the  reversion. 

Assnming  this,  however,  it  does  not  fol- 
low that  the  appelleea,  if  they  hara  the 
equitable  m  welt  m  tAe  legal  litis  to  tAe 
Fvmell  parcel,  and  it,  at  the  same  time, 
they  have  the  equitable  but  not  the  leffol 
title  to  the  Daughcrty  and  Fretky  poroeb, 
may  not  properly  infoke  the  aid  of  equity 
against  the  ejectment  suit.  If  the  appel- 
hut  had  limited  his  action  at  law  to  the 
Fennell  parcel,  his  contention  that  if  the 
Willsrd  title  to  that  parcel  is  good  at  all, 
it  is  as  good  at  law  ea  in  equity,  and 
therefore  available  as  a  defense  in  the  eject- 
ment suit,  would  demand  oonsideratioo. 

But  appellant  brought  the  action  of 
ejectment  for  an  entire  lot  made  up  of 
three  parcels,  of  which  the  Fennel!  plot 
lies  between  the  other  two.  The  appelleea, 
if  driven  to  invoke  the  aid  of  equity  against 
that  action  because  they  had  an  equitable, 
and  not  a  legal,  title  to  the  Daagherty  and 
Frethy  parcels,  were  fairly  entitled  to  bring 
the  entire  controversy  into  the  court  of 
equity,  so  that  it  might  be  adjudicated  in 
a  single  suit. 

A  court  of  equity  ought  to  do  Juatiee 
Mmpletely,  and  not  by  halve*.     Decker  t. 


Caskey,  1  N.  J.  Eq.  121.  439;*TnUiamB  v.? 
Winaus,  22  N.  J.  Eq.  573,  677;  Knight  v. 
Knight,  2  Eq.  Cas.  Abr.  IK,  pL  25,  S  P. 
Wms.  331;  Story,  Eq.  PI.  S|  72,  174. 

One  of  the  duties  of  sueh  a  court  is  to 
prevent  a  multiplicity  of  suits,  and  to  this 
end  a  court  of  equity,  if  obliged  to  take 
cognizance  of  a  cause  for  any  purpose,  will 
ordinarily  retain  it  for  all  purposes,  even 
though  this  requirea  it  to  dstaRnine  purely 
legal  rights  that  otherwise  would  not  be 
within  the  range  of  its  authority.  Oelrieha 
V.  Spain  (Oelriehs  t.  WiUiams]  IE  WalL 
211,  228,  21  L.  «d.  4S,  44;  Holland  v.  Chal- 
len,  110  U.  S.  IC,  28  L.  ed.  fi2,  S  Sup.  Ct. 
Rep.  496;  Beynea  v.  Dumont,  13D  U.  S.  S54, 
305,  32  L.  ed.  034,  045,  9  Sup.  Ct  Rep. 
486;  Kilbonm  t.  Sunderland,  130  U.  S. 
SOB,  S14,  SZ  L.  ed.  1003,  1008,  »  Sup.  Ct. 
Rep.  504;  Oormley  v.  Clark,  134  U.  8.  338, 
340,  33  L.  ed.  BOB,  914,  10  Sup.  Ct.  Bep. 
S54.  And  since  there  is  no  question  that 
the  equitable  title  of  appellees  to  the  Fen- 
nell  tot  is  good,  if  their  equitable  title  to 
the  Daugherty  and  Frethy  lots  is  good,  we 
may  proceed  at  once  to  the  question  of  the 
effect  of  the  proceedings  and  decree  in  tiie 
Biclclcy  suit,  and  the  deeda  made  there- 
under, aa  bearing  upon  these  two  lota. 

In  ■trietness  of  law,  the  deeds  made  by 
Brent,  trustee,  purporting  to  convey  the 
"ground  rents"  on  the  Daugherty  and 
Fretiiy  leases,  eannot  be  deemed  to  have 
included  the  reversion.  The  rule  at  law  is, 
that  by  a  grant  of  the  reversion,  the  rent 
reserved  will  pass;  but  that  by  a  grant  of 
the  rent,  ths  reversion  will  not  pass.  "The 
incident,  acceaaary,  appendant,  and  regard- 
ant, shall  in  most  eases  pass  by  the  grant 
of  the  principal,  without  the  words  mmm 
pertinentiia,  but  not  4  oonoerso;  for  the 
principal  doth  not  pass  by  the  grant  of  the 
incident,  etc.  Aceettoriam  non  duoU,  aed 
teqititw,  nmm  priaoipale."  1  Shep.  Touch. 
80.  And  see  1  Co.  Litt  ISSa;  Broom,  L^al 
Maxims,  7th  ed.  401,  493. 

Ilie  contention  of  appellant  la  that  the 
term  "ground  rents,"  as  employed  in  tha 
decree  of  the  court  in  the  ease  of  Bickley 
V.  Blodget,  has  a  plain  and  dear  meaning, 
ascertainable  without  recourse  to  outside^ 
evidence;  and  it  is  insisted  that  the  rentag 
referred  to  were  limited  to  tbs'terms  of* 
ninety-nine  years,  because  the  only  rents 
mentioned  in  the  lessee  are  the  annual 
rents  reaerved  by  Blodget  in  each  demlae, 
to  be  paid  during  the  respective  terms  of 
ninety-nine  years,  and  which  therefore 
Would   eease   with    the   eapiration    of   the 

The  argument  elaborates  the  legal  atatua 
of  the  leaaor  and  leasee  under  the  leaaaa. 
It  ie  said  that  ths  import  of  the  contracl 
is  plain;   that  a  lease  for  a  qiaeifle  and 
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ieflnlta  term  of  niaetf-nin*  feara,  and  no 
longer,  waa  created  i  and  Uiat  an  option 
WM  giTen  in  connection  therewith  to  tlie 
reapectiT*  laaaeea  and  their  auceeMore  in  in- 
terest for  other  and  further  ternu  of  limilar 
duration,  and  also  an  option  for  the  purehaae 
of  the  demlaed  pramiaee  dnrlug  the  temu 
eieated  or  anj  future  term.  And  It  is  in- 
sisted that  the  leases  extended  onlj  until  the 
expiration  of  their  reipectiTe  termH,  and  did 
not,  propria  vigors,  extend  or  continue  inch 
tenni  for  a  definite  or  indefinite  period; 
that  the  options  made  the  existence  of  new 
leases  in  the  future  poHibte,  but  not  cer- 
tainj  that  the  ereation  of  future  leasee  de- 
pended wholly  iHi  the  exercise  of  the  priri- 
lege  of  a  renewal  hj  each  lessee  or  bis  suc- 
eessor  in  intereet;  and  that  the  privilc^ 
not  baving  been  exercised  in  either  io- 
stsnee^  all  rights  of  the  lesiMS  expired  at 
the  end  of  ninety-nine  years. 

All  this  may  be  assumed,  aa  matter  of 
law,  without  advancing  ne  far  towards  the 
solution  of  the  real  question  presented.  If 
the  appellant  is  entitled  to  the  rerersion, 
the  question  whether  the  appellees  or  their 
predecessors  in  title  have  lost  the  right  of 
renewal  or  purchase  by  failure  to  exercise 
the  option,  and  whether  equity  will  relieve 
them  by  decreeing  a  renewal  on  proper 
terms,  may  require  consideration. 

But  the  question  must  flrst  be  answered 
whether,  in  the  sight  of  equity,  the  appel- 
lant is  entitled  to  the  reversion.  The  ap- 
^|>e11ee8,  besides  showing  a  title  to  the  leaae- 
Hhold  Interests  of  Daugherty  and  Frethy, 
•  respectively  claim  •to  have  acquired  also 
the  reversion  in  fee  that  remained  in  Blod- 
get;  and  this  they  claim  under  the  decree 
in  the  Bickley  suit,  and  the  deeds  made 
thereunder,  in  which  the  interest  was  de- 
nominated "ground  rents."  Now,  while  we 
cannot  aay  that  this  term  is  the  recognized 
equivalent  of  any  legal  estate  in  lands.  It 
is  cleat  that  aa  a  descriptive  term  it  has 
and  had,  at  the  time  of  the  proceedinga 
under  consideration,  soma  recognized  mean- 
ing that  may  be  resorted  to  as  evidence  of 
the  intent  of  the  parties,  and  from  which 
may  be  determined  what  effect  ought  in 
equity  to  be  given  to  the  proceedings  and 
decree  in  the  Bickley  suit. 

In  Bosley  v.  Wyatt  (1862)  14  How.  800, 
196,  14  L.  ed.  438,  470,  this  court  [by  Mr. 
Chief  Justice  Taney)  aatd,  with  respect  to 
a  somewhat  similar  lease  made  by  a  resi- 
dent of  the  city  of  Baltimore  for  lands  in 
Baltimore   county: 

'^u  the  case  before  us,  the  Interest  which 
the  testator  bad  in  this  land  at  the  time 
o(  making  his  will  was  converted  Into 
money  by  his  contract  with  Armstrong.  It 
was  a  sale  and  an  agreement  to  convey  his 
wtwie  Interest  In  tbt  land.    It  is  therefore 


unlilce  the  eaae  of  a  leaae  for  year*,  or  ot 
ninety-nine  year*,  renewable  forever,  in 
which  the  leaaor  retaina  the  reversion,  and. 
does  not  bind  himself  to  convey  it  on  any 
terms  to  the  lessee.  The  form  ol  the  con- 
tract adopted  in  this  instanee,  between' 
the  testator  and  Armstrong,  is  in  familial' 
use  in  the  sale  of  lands  In  the  city  of 
Baltimore  and  the  adjacent  country.  It 
has  nearly,  if  not  altogether,  superseded. 
the  old  forma  of  contract  where  the  vendor 
conveyed  the  lands  and  took  a  mortgage- 
to  secure  the  payment  of  the  purchase- 
money,  or  gave  his  bond  tor  the  convey- 
ance and  retained  the  legal  title  in  him- 
self until  the  purchase  money  was  paid. 
And  it  has  taken  the  plaoe  of  these  forms 
of  contract  because  it  is  far  more  conven- 
ient both  to  the  seller  and  the  purchaser. 
For  it  enables  the  vendee  to  postpone  the^ 
payment  of  a  large  portion  of  the  pu^S 
caase  money*until  be  finds  it  entirely  con-* 
venient  to  pay  it;  and  at  the  same  time  it 
is  more  advantageous  to  the  vendor,  aa  it 
gives  him  a  better  security  for  the  punc- 
tual payment  of  the  interest;  and  while  an 
extended  credit  is  given  to  the  vendee,  it 
is  to  the  vendor  a  sale  for  cash.  For  if  bis- 
ground  rent  is  well  secured,  be  can  at  any 
time  sell  it  in  the  market,  for  the  balance 
of  the  purchase  money  left  in  the  hands  of 
the  vendee.  It  will  be  4ri)served  that  the 
rent  reserved  is  precisely  the  interest  ob 
the  amount  of  the  purehaae  money  remain- 
ing unpaid." 

That  leases  for  ninety-nine  years,  n- 
newable  forever,  were  common  in  Marylandr 
and  therefore  presumably  well  understood 
in  Washington  at  the  tine  of  the  Bickley 
foreclosure,  appears  from  Banks  v.  Baakie- 
(1876)  46  Md.  207,  213,  217;  Myers  *. 
Silljacks  (1S82)  BR  Md.  310,  330;  Ogle  r. 
Reynold*  (IBSI)  7S  Md.  146,  160,  23  Atl. 
137;  Jones  v.  Rose,  00  Md.  483,  4S4,  B* 
Atl.  09.  It  is  contended  that  these  caaes, 
and  especially  Banks  v.  Haskie,  show  » 
departure  from  the  principles  that  ancient- 
ly obtained  in  that  State,  and  that  tha 
contracts  between  Blodget  and  his  lessees 
were  made  in  view  of  the  law  aa  undn- 
stood  in  the  year  IBOl.  We  need  not  stop 
to  discuss  this,  because  we  are  dealing  witk 
the  term  "ground  rents,"  not  as  a  term 
of  law,  but  as  a  term  of  description,  and 
we  cite  the  Maryland  cases  as  historical 
authorities,  irrespective  of  their  authority 

The  contention  of  the  appellant  that  th* 
term  gr^vmd  rents,  as  used  in  the  prooead- 
ing*  and  deeda  in  question,  imported  on^ 
the  rents  that  were  to  accrue  during  th« 
residue  of  the  ninety-nine  year  tarma  o( 
the  Daugherty  and  Frethy  leases,  reaper 
tively,  will  not  bear  analysia. 
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In  tbe  Urst  place,  it  mw  of  tb*  csmdm 
of  both  leases  that  th«  term*  vera  "ninetr^ 
ninB  years,  renacabU  fortver."  The  rent 
WU  to  b«  the  same  (or  the  extended  terma 

_u  for  the  initial  term  of  nlne^-tiine  years. 

«It  certsinly  cannot  have  been  within  the 

■•  contemplation  of*tIie  partiee  that  the  lessee 
or  hie  assigns  would  not  dnd  it  advantage- 
ous to  renew  at  tlie  end  of  ninety-nine 
years.  The  lessees  were  required  to  put 
■ubatantiat  buildings  upon  the  lots.  And 
«11  the  circumstances  show  that  the  parties 
-Aontempleted  that  long  before  the  expira- 
tion of  the  lease,  tbe  lands  demised  would 
"be  in  the  midst  of  a  real,  and  not  a  "paper," 
«ity. 

Moreorer,  the  theory  that  It  was  intend- 
«d  to  separate  the  right  to  tbe  rentals  nn- 
-til  tbe  year  1900  from  tbe  right  to  those 
"that  would  accrue  under  renewals  of  the 
term,  presupposes  that  the  parties  Intended 
to  separate  the  ground  rents  from  the  re- 
venion.  But  such  a  separation  Is  hardly 
-oonceiTahle.  Tbe  only  real  security  that 
the  lessor  had  for  tbe  payment  ol  the  rents 
was  the  right  reeerved  to  him  to  enter  and 
Tepossess  tbe  land  until  the  axrearages  were 
paid,  or  to  terminate  tbe  lease  should  they 
aot  be  paid.  It  is  obrious  that  if  tbs  owner 
«f  tbe  ground  rents  bad  no  right  to  tbe  es- 
tat«  upon  the  termination  of  the  lease,  his 
motion  in  terminating  it  would  beneSt  not 
kiroself,  but  the  owner  of  tbe  rerersion.  In 
«hort,  this  view  would  leave  the  payments  to 
accrue  during  tbe  residue  of  the  ninety-nine 
years,  no  longer  entitled  to  be  designated 
as  "ground  renta."  They  would  in  effect 
stand  as  ordinary  choses  in  action,  rest- 
li^  for  security  upon  tbe  personal  respon- 
aibiltty  of  tbe  lessees,  or  their  assignees  in 
possession;  subject  to  be  rendered  value- 
less by  the  insolvency  of  tbe  leasee,  or  per- 
liaps  defeated,  so  far  as  the  assignee's  lio- 
iiUity  was  eoncemed,  by  an  assignmeiit  to 
«  pauper.  VaUiant  t.  Dodemede,  2  Atlc 
MS;  Lekeux  v.  Nssh,  2  Strange,  1221. 

Nor  is  it  reasonable  to  suppose  that  the 
parties  intended  to  reserve  in  Blodget  any 
estate  in  the  lands,  preeent  or  future.  We 
•ay  the  parttea,  because  in  equity  the  de- 
eree,  and  tbe  deed  made  thereunder,  must, 
we  think,  he  deemed  to  be  tbe  aet  at  Blod- 

^  get  as  well  as  of  Bickley  and  the  other 

g  parties  to  tbe  cause. 

•  •The  action  was  not,  as  It  has  been  termed 
by  counsel,  a  "creditor's  ■ult-"  It  was  a 
foreclosure  suit,  brought  to  enforce  the 
mortgage  that  Blodget  hod  given  for  the 
purpose  of  securing  to  the  fortunate  hold- 
ers of  winning  tickets  in  bis  much  adver- 
tised lottery  the  prizes  he  had  promised 
them.  That  all  of  Blodget's  interest  in  the 
lands  was  pledged  under  the  mortgage  haa 
already  been  stated;  that  ha  recognised  Ua 


equitable  obligation  b  evident  frmn  the 
record.  Id  the  common-law  action  brought 
by  Bickley  against  him  in  Philadelphia,  be 
agreed  that  the  jury  might  act  as  arbitra- 
tor* not  only  with  respect  to  the  amount  of 
money  due  from  him  to  Bickley,  hnt  with 
respect  to  enforoing  the  award  upon  his 
lands  in  the  District  of  Columbia.  When 
tbe  foreclosure  suit  was  commenced,  be 
aided  It  hy  admissions,  consents,  and  stipu- 
lations, showing  hitnself  in  every  way  will- 
ing to  forward  the  object  aimed  at  by  Bick- 
ley; namely,  to  subject  the  mortgaged  prt^- 
erty  to  the  performance  of  his  obligations 
arising  out  of  the  lottery  scheme. 

It  was  clearly  the  purpose  to  sell  all  the 
beneficial  interest  that  Blodget  had  in  the 
several  plots  in  question,  subject  to  tha 
leasee.  This  reserved  Interest  was  denomi- 
nated "ground  rents"  (using  a  phrase  evi- 
dently in  popular  use)  without  distinction 
as  to  their  duration,  and  tberefore  pr«- 
sumahly  meaning  that  they  should  be  per- 
petual, as  well  as  tbe  leases  under  which 
they  were  derived;  but  subject,  ol  con^M^ 
to  commutation  hy  the  exercise  of  the  lea- 
see's option  of  purchase  at  an  amount  of 
which  tbe  annual  rental  was  tbe  equivalent 
of  S  per  centum. 

Tbe  proceedings  in  the  Blcktey-Blodget 
suit  show  beyond  cavil  or  question  that  it 
was  the  purpose  not  only  of  tbe  parties  to 
the  action,  hnt  of  the  court,  that  all  of 
Blodgef  e  right,  title,  and  interest  in  lot  20 
should  be  sold  towards  paying  the  debt  be 
owed  to  the  eomplainant.  The  reserva- 
tion of  any  interest  In  Blodget  wasS 
inconsistent  with  'the  very  object  of  the* 
suit  The  reversion  would  bs  praetically 
valueless  for  approximately  ninety  years; 
its  then  present  purchsse-value  would  be 
altogether  insignificant.  A  purpose  to  re- 
serve It  in  Blodget  ia  not  supposshle.  If 
It  bad  been  thought  of  as  a  aubetantial 
interest,  separate  from  that  described  as 
"ground  rents,"  it  would  have  been  men- 
tioned, as  it  was  mentioned,  and  in  terms 
included,  in  the  decree  made  on  the  supple- 
mental bill.  In  no  ereot  would  Blodget 
have  been  permitted  to  retain  it. 

Nor  is  there  any  room  to  doubt  that 
bidders  at  the  sale,  including  the  success- 
ful bidder*  who  became  the  purchasers,  sup- 
posed that  in  buying  the  "ground  rents" 
they  were  buying  an  investment  security 
representing  the  substantial  fruits,  and  the 
entire  fruits,  of  ownership  reserved  by 
Blodget  on  the  leases;  and  not  for  mere 
terms  of  ninety-nine  years,  but  for  such 
terms  "renmBcbU  forever."  That  the  inter- 
est of  Blodget  sold  for  its  fair  market  Tains 
is  beyond  question,  for  otherwise  the  eonrt 
would  not  have  confirmed  tbe  sales. 

After  the  soles  were  sonBrmed,  only  two 
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thing*  remained  to  be  dona  in  order  to 
tmrrj  tha  decree  of  the  court  into  effect 
■0  tm  u  c<mcemed  the  pueing  of  title. 
One  wu — ^"the  peyment  of  the  whole  pur- 
nhue  money  for  the  respectiTe  parts  of 
the  «ud  property  so  Boldj"  the  other  was 
that  "the  Mid  trustee  by  a  deed  or  deeds 
good  and  operative  in  law,  to  be  acknowl- 
edged, etc,  shall  giTC,  grant,  bargain  and 
sell,  release  and  confirm  to  the  respective 
purchasers  and  their  heirs  respectivelj"  the 
property  sold;  with  Peter  and  Hunroe  join- 
ing, in  order  to  make  sure  that  no  legal 
title  should  remain  outstanding. 

There  is  no  doubt  that  the  purchase  price 
was  paid;  indeed,  one  of  the  purchasers  in 
qneetion  was  Bickley,  the  complainant,  far 
whose  benefit  the  sale  waa  made.  Such 
payment  being  made,  the  purchasers  at 
loonce  became  the  owners,  in  equity,  of  the 
F  reversionary  interest  of*Blo(]get.  But  the 
decree  entitled  them  to  the  legal  title. 

And  deeds  of  conveyance  were  made  in 
order  to  carry  out  the  decree.  But  one 
thing  was  lacking;  the  deeds  were  not 
"good  and  operative  in  law,"  because,  al- 
though they  described  wcU  enough  accord- 
ing to  the  common  intent  what  was  intend- 
ed to  be  conveyed,  tbey  did  not  define  it 
■ceordiog  to  the  legal  formula.  And  so  the 
form  of  the  deeds  was  undoubtedly  defect- 
ive. This,  upon  all  the  evidence,  was  a 
, mistake,  pure  and  simple.  And  it  waa  the 
mistake  of  a  publie  officer.  To  say  that 
when  such  a  mistake  occur*  in  carrying  out 
the  decree  of  a  eourt  of  equity, — a  court 
possessed  of  full  jurisdiction  over  the  sub- 
ject-matter and  all  the  parties, — harmful 
eonsequences  shall  be  permitted  to  fall 
upon  the  purchaser*  who,  in  reliance  upon 
the  apparent  regularity  of  the  proceedings, 
have  paid  the  purchase  money  to  the  officer 
of  the  court  in  the  belief  that  they  would 
get  as  good  a  title  aa  the  court  could  give 
them,  and  aa  good  a*  the  court  could  re- 
quire any  of  the  parties  before  it  to  give 
them, — would  be  nothing  less  than  a  re- 
proach upon  the  administration  of  justice. 

The  equitable  principles  upon  which  our 
decision  must  turn  are  simple  and  funda- 
mental. Equity  regards  that  as  done  which 
•nght  to  be  done.  It  looks  to  the  true 
intent  and  meaning,  rather  than  to  the 
form.  It  relieve*  against  the  consequences 
of   accident  and   mistake,   aa   well   aa    of 

In  Lytle  v,  Arkansas,  9  How.  S14,  833, 
13  L.  ed.  U3,  160,  this  court  (by  Ur.  Jus- 
tice McLean)  said:  "It  is  a  well-esUblUhed 
principle  that  where  an  individual  in  the 
prosecution  of  a  right  does  everything 
which  the  law  require*  him  to  do,  and  be 
fail*  to  attain  bis  right  by  the  misconduct 
•r  uegleet  of  a  publie  otDcer,  the  law  will 


protect  him."  In  Williams  t.  United  States, 
138  U.  S.  SI4,  SIT,  U  L.  ed.  1026,  1028, 
II  Sup.  Ct.  Bep.  457,  the  eourt  [by  Hr.g 
Justice  Brewer)  said:  "It  cannot  be  donbt-g 
ed*tliat  inadvertence  and  mistake  are,  equal-* 
1y  with  fraud  and  wrong,  grounds  for  judi- 
cial interference  to  devest  a  title  acquired 
thereby.  This  is  equally  true  in  trans- 
actions between  individuals,  and  in  those 
between  the  government  and  its  patentee, 
tf,  through  inadvertence  and  mistake,  a 
wrong  description  is  placed  in  a  deed  by 
an  individual,  and  property  not  intended  to 
be  conveyed  i*  conveyed,  can  there  be  any 
doubt  of  the  jurisdiction  of  a  court  of 
equity  to  Interfere  and  reatore  to  the  par^ 
the  title  which  be  never  intended  to  eon* 
veyt  Bo  of  any  other  inadvertence  and 
mistake,  vital  in  its  nature,  by  which  » 
title  is  conveyed  when  it  ought  not  to  hav* 
been  conveyed."  See  also  Morrison  v.  Stal- 
naker,  104  U.  S.  213,  29  L.  ed.  741;  Ard 
V.  Brandon,  15S  U.  8.  B37,  MI,  39  L.  ed. 
524,  625,  111  Sup,  Ct.  Bep.  406;  Dulutb  It 
I.  Bange  B.  Co.  v.  Boy,  178  U.  S.  £87,  GBO, 
43  L.  ed.  820,  822,  IS  Sup.  CL  Bep.  64S. 

In  our  opinion  the  averment*  ol  the  biU 
herein,  admitted  by  the  demurrer,  ahoir 
that,  with  respect  to  the  Daugherty  and 
Frethy  lots,  the  appellees  have  a  good  title 
in  equity,  but  not  at  law,  as  against  ths 
appellant,  and  therefore  are  entitled  tft 
restrain  him.  and  those  claiming  under  him, 
from  prosecuting  an  action  of  ejeetment,  or 
otherwise  asserting  title  to  those  plots. 
And,  with  respect  to  the  Fennell  plot,  tho 
same  result  follows,  for  reaaona  above  given, 
although  appellees'  title,  beside*  being  good 
in  equity  as  againat  that  of  the  appellant, 
ia  also  good  at  law,  and  therefore  might 
have  been  availed  of  as  a  legal  defense. 

Decree  affirmed. 


NORTHWEST  ECKINGTON  IMPROVB. 
MENT  COMPANY,  T.  Gushing  Danid, 
and  Samuel  C.  Redman. 


unimpiovM  proper^  and  a  bnllder  and 
manager  of  real  estate  developments,  where- 
by, in  consideration  of  fais  undertaking  to 
give  hi*  *kill  a*  a  builder  and  his  financial 
assistance  in  imoroving  and  marketing  thv 
property,  he  is  to  become  possessed  of  an 
undivided  one-third  intereat  in  said  prop- 
erty, constitute  the  parties  in  effect  part- 
ner* in  respect  of  developing  and  marketioc 
the  property. 

[Bd.  Note.— For  otbor  cum.  see 
Cant.  Dig.  il  II.  14  :    Dec.  Die.  |  !.• 

For  otbar  d^nnliloss.  aee  Wonli  ^..u  .  -._ 
voL  S,  pp.  U»-e»I:    voL  t,  pp.  T*M,  TSIT.l 
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Bquitt  (I  84S*}— Stidkkcx  to  Otkboomx 
2.  A  gwom  aiiawer  mponilTe  to  the  bill 


miMMiii 
br  MUifnetoi?  eridenw 
r  Ihr  —" ' '-' 


of  two  wituesKi,  or  uie  eridenoa  of  one  wit- 
aeu,  corroborated  \rj  elTenmituieM  equiTK- 
lent  to  Another. 

[Bd.  Mots.— For  other  cep«,  tut  Equltr,  Cent 
DIr  IP  TIS-TM;     Dec  Dl|.  {  34E.*] 

IfoBTOAOBS  (I  38*)— Deed  os  HonraAgE— 

BVIDKNCK. 

3.  To  justify  cDnstruiDg  »  deed  Abeolutc 
oo  ita  fooe  u  given  merely  u  eeeuritT,  the 
•Tidence  ehould  be  eleU)  imequiTocal,  en'l 
eoBvincing. 

(Bfl.  Now.— For  other 
Cent.  DIr.  11  108-111:  De 
Pj,ZTNKBSHiP  (I  804*)— AocooimKO  —  Ad- 

4.  A  pertuer  in  »  eoheiue  to  develop  and 
market  umdevelaped  property  ehould,  on  an 
accounting,  be  crediUd  with  whatever  he 
hae  fairly  and  properly  expended  for  the 
eommon  enterprise,  whether  the  particular 
expenditure  can  be  ahown  to  have  material- 
ly profited  the  oiterpriee  or  not,  where  the 
partnerahip  agreement  provided  that  "ae- 
eount  ia  to  be  taken  of  all  moneya  and  in- 
terMt  ha  haa  already  advanced  under  eon- 
tracta  in  relation  to  eaid  property,  already 
entered  into  between  the  p&rUee  hereto." 

[Bd.  Nota.-For  otter  eeeee,  eM  Fertnerablp. 
Cent.  Die-  H  M.  m;   Dee.  Dis.  t  m.*] 

[No.  261.] 

Aigned  a«d  aubmitted  April  28  and  24, 

1913.    Decided  June  9,  1913. 


decree  which,  on  a  aecond  appeal,  affirmed 
a  decree  of  the  Supreme  Court  of  the  Dis- 
trict, declaring  a  deed  absolute  on  ita  face 
to  be  given  aa  eecurity  merely,  and 
Miling  certain  eontracta,  and  lettling  an  ac- 
eount.  Keversed  and  remanded,  with  di- 
rections to  reinstate  the  first  decree  of  the 
Supreme  Court  of  the  District,  and  to  pro- 
ceed to  an  accounting  in  accordance  witli 
the  opinion. 

See  same  case  below  on  flnt  appeal,  2B 
App.  D.  C.  483;  second  appeal,  30  App.  D. 
0.  14B. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Bldout  for  appellant. 

Ur.  Holmea  Conrad  for  appellees. 

s 

7   'Mr.  Juitice  Pltner  daUtered  the  opinion 
«f  the  court; 

This  appeal  brings  under  review  a  decree 
of  the  court  of  appeals  affirming  a  decree 
•f  the  supreme  court  of  the  District  of  Co- 
lumbia that  declared  a  deed  of  conveyance, 
aheolnte  on  ita  face,  made  by  the  Northwest 
Eekington  Improvement  Company  tc 
Charles  M.  Campbell,  to  have  been  intend' 
ed  only  to  secure  to  Campbell  hla  share  of 
the  proflte  of  an  enterprise  previously  un- 
dertaken by  Oie  parties  to  the  action  (or  the 


development  of  the  lands  described  in  the 
deed.  The  decree  also  canceled  the  con- 
tracts between  the  parties  respecting  the 
enterprise^  eettled  an  account  between  them, 
decreed  that  Campbell  should  pay  a  cer- 
tain Bom  found  due  from  him  on  balance, 
required  him  to  reconvey  the  land,  and 
granted  incidental  relief.  The  decree  thus 
affirmed  was  rendered  pursuant  to  the  man- 
date of  the  court  of  appeals  upon  the  r*- 
venal  of  a  former  decree  which  waa  in 
Campbell's  favor.  The  succeesive  decisions, 
eo  far  as  reported,  are  to  be  found  in  28 
App.  D.  C.  483;  38  Waah.  L.  Bep.  79; 
36  App.  D.  C.  149. 

The  present  appellant  aaaaila  the  de- 
cree tu  respect  of  ita  main  features,  and 
also  in  respect  of  the  principle  adopted  in 
the  accounting.  A  somewhat  particular 
recital  of  the  facts  in  evidence,  vrith  the 
grounds  of  decieion  in  the  oourta  below, 
seeme  to  be  called  for. 

In  the  year  1908,  the  EcklngtoD  Cen- 
pany  held  the  legal  title  to  a  tract  of  land 
lying  in  a  snburb  of  Washington,  contain- 
ing  about  10)  acres.  The  appellaea  Daniel 
and  Hedman  were  the  owners  and  holdera 
of  practically  all  the  stock  in  the  com-« 
pany,  and  had  entire* charge  of  ita  affairs.* 
Redman  was  president,  and  Daniel,  secre- 
tary; Daniel,  with  Redman's  assent,  rep- 
resented the  latter,  and  also  the  company, 
in  the  various  transactions  out  o(  which 
the  controveray  arises.  The  property  waa 
unimproved  and  unproductive,  and  ita 
value  problematicaL  It  was  encumbered 
with  a  deed  of  trust,  held  by  a  Urt.  Frani, 
given  to  seeure  promissory  notes  of  Dan- 
iel, upon  which  approximately  (32,000 
were  due.  Interest  and  taxes  were  in  ar- 
rears. In  the  early  part  of  the  year  ne- 
gotiations took  place  between  Daniel  and 
Redman,  on  the  one  hand,  and  Campbell, 
the  appellant,  on  the  other,  with  the  ab- 
ject of  interesting  Campbell,  who  wee  » 
builder  and  a  manager  of  real  estate  d» 
velopmenU  and  aa  a  result  a  written 
agreement  was  made  between  them,  el 
which  the  following  Is  a  copy: 

Washington,  D.  C,  March  13,  1902. 
Whereas  T,  C  Daniel  and  S.  C.  Redman, 
of  Washington,  D.  C,  acting  for  them- 
selves and  the  Northwest  Eekington  Im- 
provement Company,  of  the  District  of 
ColumUa,  a  corporation  incorporated  aD> 
der  the  laws  of  the  etato  of  Virginia,  are 
owners  of  a  certain  tract  of  land  in  north- 
west Eekington,  subject  to  trust  intcreat 
and  taxes  fully  described  by  the  plaU  and 
printed  matter  of  the  above  company,  eon- 
siating  of  10)  aoree  mora  or  leas,  desire 
to  dispoee  of  the  same,  thsf  hereby  agree 
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th*  twtnt  tt  McepUnoB  notodaia  the  mlB-a. 
utei  ot  the  SaniUiy  Dwelliiij[i  Canpaliy, 
which  ftre  aeceptad.  Amy  ttumiM  odoonewf 
tjf  taid  Campball  itt  kondUfv  th4  proptfrty 
in  THMtion  afeoU  i«  rrturnvd  T«taraed  M 
Mm  out  of  fint  aalet. 

And  all  rigbta  of  udd  Campbell  undor 
•aid  a^eemeut  of  March  13,  1902,  ihall 
remain  imimpaired. 

[Beal.]  T.  a  Danid, 

[Seal.]  C.   M.   Campbell, 

Northweat  Eekingtou   Improvement 
Company, 

.  fteaident  T.  C.  Daniel,  B«fr. 

According  to  Campbeira  testimony, — un- 
disputed M  fai'  as  ve  hare  obaerred, — tbe 
elauae  italicized  waa  inaerted  by  Daniel  In 
bia  own  handwriting  in  order  to  empbatlaa 
the  auurance  that  Campbell  waa  to  have 
righta  prior  to  the  otberi  to  the  extent  of 
reimbnraement  of  hii  advancea.  Hm  paper 
waa  not  aigned  by  Bedman,  nor  formally 
by  tba  cimipany, — a  matter  that  ii  of  no 
present  eoneequsnee  In  view  of  ita  eubas- 
quent  recognition. 

Beaidea  the  $S00  paid  to  Mrs.  Frani, 
Campbell  paid  out  in  Jane  91SS.91  for 
taxes  upon  the  property,  and  during  th« 
Spring  and  summer  incurred  ezpensea  agw 
gloating  $481.81  in  organising  and  pro- 
moting the  Washington  Sanitary  Dwellinga 
Company.  Daniel  himaeU,  called  as  a  wit- 
nesa  lor  the  complainanta,  testiSed  upm 
tbe  subject  aa  follows:  "Mr.  Campbell 
worked  on  tba  sale  ol  stock  In  the  com- 
pany; employed  others  to  aasist  him  ia 
placing  the  stock,  but  after  finding  that 
he  could  not  make  it  a  success,  be  ad- 
mitted the  same  to  m^  and  asked  whether 
iometbing  could  not  be  done  to  save  tha 
11,000  that  be  had  apeut  in  that  eflort; 
we  then  agreed  to  abandon  the  Sanitary 
Dweliingi  enterpriae."  After  aome  discus- 
sion the  partiea,  under  date  of  October  23, 
1902,  entered  into  a  further  agreement  la 
writing  of  which  the  following  is  a  copy: 

Whereaa  a  contract  was  entered  intog 
March  13,  ig02,*between  T.  C.  Daniel  and- 
S.  C.  Bedman  and  the  Northwest  Eckingtou 
Improrement  Co.,  a  corporation,  and  C.  M. 
Campbell,  stipulating  for  the  services  of 
said  Campbell,  it  is  further  agreed,  whllo 
preserving  to  said  Campbell  any  rights  h« 
may  have  under  said  contract,  as  follows: 
1.  In  consideration  of  the  services  of 
said  Campbell  has  already  performed,  and 
for  tbe  purpose  of  securing  hii  further 
services  and  co-operation  in  the  handling 
and  Improvement  of  said  property,  it  ia 
-     .      agreed   to  make  certain   extension   of  tb* 

■««»  npea  acceptance  of  tiie  above  i  provision!  of  s^d  contract. 

Baid   transfer   will   bs   made  npon  '     2.  It  ia  now  deolded  tA  rdeaae  the  Sanl^ 


with  C.  M,  Csmpbdl,  iof  Washington,  D. 
0,  in  conaidaration  of  91  in  hand  paid  by 
him,  and  other  valuable  eonaideratlon,  that 
If  he  will  organize  or  be  instrumental  in 
organiring  a  company,  «ven  with  the  aasiat- 
ance  of  T.  C.  Daniel  or  others,  for  the  pur- 
chase of  said  ground,  and  give  the  oecea- 
•ary  time  and  attention  to  that  end,  tb^ 
agree,  in  case  his  plana  work  out  so  that 
they  accept  tbe  consideration  said  com- 
pany offers  for  said  ground,  to  give  him  a 
third  of  the  amount  they  receive,  whether 
of  money,  stock,  or  pn^rty,  and  that  in 

ftbe  event  of  such  sale  or  disposition  of  said 
property  he  Is  to  become 'possessed  of  an 
undivided  one-third  interest  in  the  prop- 
erty. In  case  less  than  the  whole  tract 
is  told,  then  said  Carapbell  la  to  become 
possessed  of  an  undivided  one-thiid  Interest 
in  the  amount  sold. 

[Korthwest  Eekington  Improvement  Co. 
SeaL] 

T.  Cnahing  Danld.     [Seal] 

Samuel  C  Bedman.    [Seal.] 

C.  M.  Campbdl.         [Seal.] 

Approved  and  accepted. 

Northwest  Edclngton  Improvement  Co. 

B.  C.  Redman,  Prest    1.  0.  Danld,  See. 

Pursuant  to  this  agreement,  Campbell 
eanaed  a  oorporatiou  to  be  formed,  with 
the  title  of  "Washington  Sanitary  Dwellings 
Company,"  and  endeavored  to  sell  enough 
«f  its  stock  to  provide  for  taking  over  tba 
jtroperly  and  constructing  sanitary  dwell- 
ings thereon  for  workingmen  and  their 
familiea. 

Mrs.  Frani  waa  pressing  fOr  money,  and, 
in  order  to  satisfy  her,  Campbell  agreed 
to  pay  her,  and  did  pay  her,  (SOO  on  ao- 
•aunt  of  the  amount  due  upon  the  deed  of 
trust,  and  at  tbe  same  time  a  memorandum 
was  algned,  of  which  the  following  is  a 
•opy: 

Washington,  D.  C,  June  IBth,  lOOS. 
Whereas  f  certain  agreement  was  en- 
tered into,  March  13,  1002,  between  T. 
Cusbing  Daniel,  S.  C,  Bedman,  and  C.  M. 
Campbell,  which  agreement  waa  accepted 
by  the  Northwest  Sckington  Improvement 
Company,  now  this  further  memorandum 
witoesseth:  That  the  company  which  said 
Campbell  agreed  to  organiie,  as  stipulated 
in  said  i^reement,  has  been  organized  to 
our  aatisfaction ;  that  the  deed  conveying 
eaid  property  to  Bs!d  company  has  been 
prepared  and  properly  executed,  and  that 
the  S600  which  said  Campbell  this  day 
advances  to  meet  tbe  requirements  of  the 
holder  of  the  deed  of  trust  on  said  prof- 


.nc,COOg[C 


GAUFBELL  t.  N0BTHWE8T  BOKIKQTON  IMF.  Oa 


T0» 


tttrj  DwtWatst  Oompany,  if  neceuuy,  Irom 
HOy  obligfttiou  it  may  hftTe  auumcd  in 
!■  regard  to  anj  agnenwiit  to  purabaw 
nld  proper^. 

S.  The  uid  Duiiel,  B«dtiuiD,  uid  tli« 
Hortliwcflt  Eckington  Improrement  Com- 
pu;  hAV»  decided  to  improve  and  mar- 
ket laid  property,  w  faat  aa  may  be  poui- 
ble,  by  bnilding  houaei  tbereon, 

4.  To  this  end  tbey  desire  to  utilise  the 
akill  of  wid  Campbell  aa  a  builder  and  hii 
■uiBtance  financially, 

5.  It  ia  a^n^eed  by  eaid  Daniel,  Redman, 
and  the  Nortbweat  Eckington  Improvement 
Company  to  employ  (aid  Campbell  i 
■kiUul  builder  in  the  erection  of  aaid 
houaea,  he  to  taka  charge  of  aaid  work,  with 
meh  aaaiatance  aa  the  otiier  partita  to  thia 
oontraet  may  be  able  !<■  fumieh,  and  pur- 
sue such  worlc  induatriouily  and  with  all 
th«  ability  and  iklll  he  can  bring  to  the 
work, 

fl.  In  the  boTTOwing  of  the  money  that 
may  b«  needed  In  developing  laid  eoter- 
priae,  he  ia  to  nae  hii  credit  by  joining  the 
other  partfea  to  this  contract  in  the  mak- 
ing or  indoraing  of  any  notea  that  may  be 
required  In  negotiating  the  oeceuary  loana 
for  the  making  of  aaid  improvemeata  and 
in  paying  off  the  loan  of  132,000  now  due 
on  said  proper^.  In  doing  thia,  account 
^li  to  be  taken  of  all  moneya  and  interi 
ghe  haa  already  advanced  under  contracta 
>  relation  to  said  property  already  entered 
into  between  the  partlei  hereto.  And  any 
•nma  advanced  or  to  be  advanced  by  any 
of  aaid  partiee  for  the  same  purpote  under 
■aid  agraamenta  ie  likewlae  to  be  aocounted 
tor, 

7,  It  ia  propoeed  to  areet  at  once  Ave 
bonaea  on  said  property,  and  follow  them 
with  others  aa  eoon  as  such  a  course  is 
warranted  1^  the  results  and  approved 
by  the  Judgment  of  the  parties  to  this 
agreement,  said  Campbell  to  induatrionsly 
push  uid  improvements  with  hia  best  akill 
and  ability,  aa  provided  In  paragraph  S 
herein,  without  any  further  compensation 
(or    bla    services    than    are    provided    for 

8,  In  return  for  aaid  nndertaldng  on 
•aid  Campbell'a  part  be  is  to  bec«ne  po»> 
•eseed  of  an  undivided  one-third  interest 
In  Mid  property. 

Witness  our  hands  and  seals  this  S3d 
day  of  October,   1902. 

Northwest  Eckington  Improvement  Coq 
By  Samuel  C.  Redman,  Prea. 
Thee.  C.  Daniel,  8ec>. 
Samuel  C  Redman. 
T,  C  Daniel 
a  U.  CfempML 


The  exeention  ot  this  Inatrument,  at  leant 
by  the  Eckington  Company,  appeara  to 
have  been  deferred  until  the  latter  part  of 
the  month  of  November,  awaiting  its  ap- 
proval by  a  stockholders'  meeting.  Short- 
ly afterwarda,  and  in  order  to  carry  out 
the  provisions  of  the  7th  paragraph,  an 
agreement  in  writing  was  made  under  date 
December  2d  between  the  individuals  Dan- 
iel, Redman,  and  Campbell,  of  the  one  part, 
and  Ura.  Franz,  of  the  other,  whereby  tha 
amount  due  upon  the  promiasory  notes  of 
Daniel,  secured  by  her  deed  of  tmst,  was 
ascertained  at  |32,93S.eS;  the  sgreed  to 
release  a  plot  sufficient  for  five  houses 
on  payment  of  a  specified  cone  ide  ration, 
to  be  credited  as  part  payment  upon  theS 
notes;  they  agreed  to*erect  live  aubstantiaJn 
brick  dwellings,  to  eost  not  less  than  13,000 
each,  and  pay  00  the  taxea  on  the  entire 
property;  and  th^  (including  Campbell, 
who  was  not  until  then  personally  respon- 
sible to  Mra.  Franz),  guaranteed  the  pay- 
ment of  the  balance  remaining  due  upon 
the  promiasory  notea,  when  and  as  th^ 
should  reapectively  become  due;  but  it  waa 
agreed  that  upon  the  making  of  the  part 
payment  provided  for,  the  time  for  pay* 
ment  of  the  balance  waa  to  be  extended  for 
two  yean. 

Fursuant  to  this,  the  plot  upon  which 
the  five  houses  were  to  be  built  waa  re- 
leased by  Mrs,  Franz  from  the  deed  of 
trust,  and  conveyed  by  the  Eckington  Com- 
pany to  Daniel,  Redman,  and  Cajnpbell  aa 
individuals,  and  they  placed  upon  it  a  new 
mortgage  for  the  amount  of  (12,600,  pay- 
ing s  part  of  this  money  to  Urs.  Fraus 
as  consideration  for  her  release,  and  plae- 
ing  the  residue  of  the  loan  at  the  disposal 
of  Campbell,  to  be  used  in  the  oonstructioa 
of  tha  houaea. 

Under  the  sgreement  with  Hn,  Fran^ 
Campbell  found  it  necessary  to  pay  fOSTJU 
for  Uie  taxes  upon  the  entire  property,  and 
this  he  paid  from  hla  own  funds  on  Do- 
cember  8.  Thia,  with  some  amall  Itema 
that  need  not  be  specified,  added  to  hia 
expenditures  prior  to  October  23,  already 
mentioned  ($S00  to  Mrs.  Frans,  1122.81 
for  taxea,  and  9481.81  advanced  on  behalf 
of  the  Sanitary  Dwellings  Company  entei^ 
prise),  made  an  aggregste  of  C2,094.0&. 
Campbell  became  uneasy  respecting  hia 
position  in  the  matter,  and  an  agreement 
waa  drawn  op  by  his  counsel,  bearing  date 
December  10,  1902,  for  execution  by  tha 
Eckington  Company,  and  by  Daniel,  Red- 
man, and  Campbell  as  individusls,  and  wan 
tendered  by  Campbell  to  Daniel  for  the 
purpose;  which  paper,  after  a  preamble 
that  recited  the  agreement  of  October  23d, 
contained  a  repetition  of  the  provisions  td 
that  agrecmaat^  with  the  addition  of  aov- 
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•nl  eluisco,  l:^  one  «f  whleh  "t)ie  Ecking- 
8  toil  Compuij  agree*  to  ezwot«  at  ouh  b 
reoDTeyanw  of  Baid^nudiTided  one-third  in- 

tWGSt  tft  Mid  Gh&rle*  U,  Campbell  in  fee 

lliii  Inatrument  was  neTer  executed,  and, 
after  aome  further  diBcusBtou,  the  deed  in 
queatlou  nas  prepared  and  preiented  by 
Campbell  to  Daniel.  The  latter  teitifled 
"He  [Campbell]  laid  that  Mr.  Ridout  had 
drawn  that  contract  up  for  him,  and  be 
did  not  see  anj  reaaon  whj  we  should  not 
sign.  I  read  It  orer  pretty  carefully,  and 
when  I  law  that  it  was  a  deed  for  a  one- 
third  undivided  interest,  I  knew  or  thought 
tbat  it  tied  Mr.  Campbell  to  the  propoii- 
tioD  so  that  he  could  not  get  any  way  of 
deeding  that  third  interest  away  until  be 
had  earned  it  by  the  carrying  out  of  his 
eontract,  and,  thinking  it  over,  it  seemed 
to  me  that  it  would  be  a  rather  reaaonaUa 
reqnest,  if  he  was  going  to  put  in  a  great 
deal  of  money  to  build  up  that  entire  prop- 
erty, and  I  thought  he  should  faave  in- 
•iated  upon  some  security  on  the  record; 
I  think  I  would  have  insisted  upon  some- 
thing like  tbat  myaelf,  and  it  was  a  buai- 
nesa  propOBition,  and  I  submitted  it  to 
Mr.  Redman  and  told  him  I  did  not  think 
there  was  anything  wrong  about  it — (in 
terrupted)— I  told  Mr.  Campbell  afte: 
thinking  it  over,  I  would  be  perfectly  will 
ing  to  execute  that  as  security  to  him,  t< 
protect  him.  ...  At  that  time  I  be- 
lieved that  he  was  going  to  carry  out  the 
eontract,  and  it  would  he  alt  aatiBfactory." 
The  deed  was  actually  executed  and  de- 
livered on  January  16,  1903,  and  thereby 
the  Northwest  Eckington  Improvement 
Company,  for  "divers  valuable  considera- 
tions, and  the  sum  of  CIO,"  conveyed  to 
Campbell,  his  beira  and  assigns,  an  un- 
divided one-third  interest  in  the  property 
In  question,  excepting  the  portions  there- 
tofore conveyed.  It  contained  a  special 
warranty  excepting  recorded  encumbrances. 
Before  the  Srst  Ave  houses  were  com- 
pleted, and  in  the  spring  of  IS03,  the  par- 
tiea  proceeded  with  the  conatruction  of 
»•  another  row  of  Qve  houses  under  an  ar- 
Prangement  similar  *to  the  former  one,  in- 
cluding a  building  loan  to  pay  the  cost 
of  construction,  the  proceeds  (over  and 
above  the  amount  neceasary  to  procure  the 
release  from  the  deed  of  trust]  being  placed 
in  Campbell's  hands.  While  matters  were 
thus  progressing,  and  when  the  first  Ave 
houses  were  nearly  or  quite  completed,  the 
opportunity  was  offered  to  dispose  of  a 
eonaiderable  plot  of  the  unimproved  land 
t«  one  Malnati,  and  the  sale  was  made  in 
November,  1903,  and  consummated  during 
the  following  month,  at  the  price  of 
119,800,— a  priot  nldantlj  deemed  highly 


favonble  by  th<-  owners.  Of  Hm  proceeds, 
t6,D00  were  paid  on  the  Franz  mortgage 
and  the  taxes.  Before  the  sale  wna  con- 
Bummated  Campbell  demanded  that  out  of 
the  balance  be  should  be  paid  a  sum  ap- 
proximating 94,000  for  what  was  due  t* 
him  for  advances  on  the  joint  account,  in- 
cluding tbe  $2,094.6Z  that  he  bad  expended 
prior  to  the  making  of  the  deed,  and  the 
excesB  cost  of  the  ten  houses  to  date,  over 
and  above  the  proceeds  of  the  building 
loans.  Campbell'B  position  seems  to  have 
been  that  the  agreement  expressed  in  the 
memorandum  of  June  19,  1H)2,  to  the 
effect  that  all  moneys  advanced  by  him  in 
handling  the  proper^  should  be  returned 
to  him  out  of  the  Brat  sales,  was  still  in 
force;  and  that  aa  the  sale  to  Malnati  was 
the  first  sale,  he  was  entitled  to  be  re- 
imbuTsed  out  of  the  proceeds  in  order  to 
put  him  upon  an  equality  with  the  otherS) 
who  had  advanced  nothing  or  practioally 
nothing.  Daniel  resisted  Campbell's  de- 
mand, his  view  being  that  tbe  June  mem- 
orandum was  tnperseded  in  this  respect 
by  the  sixth  clause  of  the  October  agrea- 
ment,  and  that  while  "account  was  to  tw 
taken"  of  Campbell's  advances,  they  were 
not  to  be  returned  to  him  out  of  the  first 
sales.  Daniel  asked  Campbell  for  an  a«- 
countisg  and  an  informal  account  was  ren- 
dered, to  which  Daniel  made  objections  on 
the  ground  that  it  was  unaccompanied  with 
vouchers;  and  an  arrangement  was  mads 
whereby  94,000  of  the  proceeds  of  the  aals^ 
to  Malnati  were  left  in  the  hands  of  *a* 
third  party  to  await  the  settlement  of  the 
controversy,  and  the  balance  was  divided, 
one  third  to  Campbell  and  the  remainder 
to  tbe  Eckington  Company. 

The  controversy  continued,  however, 
with  increasing  acrimony,  until  February 
6,  1004,  when  the  appellees  filed  in  the 
supreme  court  of  the  District  their  present 
bill  in  equity  against  Campbell,  setting 
up  the  history  of  the  above  transactions 
from  their  standpoint,  and  asaerting  that 
the  deed  of  January  16,  1SD3,  was  given 
not  aa  an  absolute  eonveyauce,  but  by  way 
of  security.  The  bill  further  alleged  tbat 
he  had  failed  to  perform  his  obtigationa 
under  the  eontract  of  October  23,  1902, 
had  involved  the  complainants  in  debt,  re- 
fused to  inform  them  aa  to  the  cost  irf 
buildings,  or  in  any  satisfactory  manner 
account  for  the  large  sums  of  money 
plaoed  at  his  dispoaal  for  the  building 
operations,  and  threatened  to  embarrass 
complainants  in  making  any  diBpoaition 
whatever  of  the  property,  etc  The  prayer 
was  that  Campbell  be  required  to  account; 
that  all  contracts  between  tbe  parties  be 
canceled;  and  that  be  he  required  to  re- 
oonvqr  to  the  tmprovemsit  Company  the 
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BndiTided  tbird  Interest  conTefcd  to  Uin 
]ij  that  company. 

Qunpbell  aniwend  under  oath,  deujring 
tlutt  Uie  conveyance  was  intended  as  le- 
enri^,  and  aTcrring  that  the  complainants 
had  recognized  hit  right  to  tuoh  a 
Teranee,  and  that  it  wa*  made  to  convej 
absolute  title  to  him  in  conaideratioa  of 
hii  undertakings,  set  ont  in  the  agreement 
of  October  23,  190S,  and  the  other  agree- 
■uente  between  the  partiea. 

Voluminaus  teetimony  waa  taken  on  both 
flidea,  the  easence  of  nhicb  we  have  endeav- 
ored to  Htate,  and  the  canae  wm  brought 
on  to  hearing  before  the  supreme  court. 
Thai  court,  by  Mr.  Justice  Anderson,  de- 
livered an  opinion  reviening  the  history 
of  tha  transactions,  the  succesaive  written 
agreements  between  the  parties,  and  the 
Sevidence  respecting  various  items  of  dis- 
Pbnrsement  claimed  to  baTe'been  made  by 
Campbell,  and  clidmed  by  the  complainants 
not  to  have  been  satisfactorily  accounted 
for  by  him.  Upon  the  principal  issue  the 
riew  of  tbo  court  was  expressed   ss  fol- 

"Comiog  now  to  the  specific  question 
whether  the  deed  to  Campbell  was  intend- 
ed to  be  absolute  or  merely  as  security, 
ther«  are  but  two  witnesses  testifying 
about  it.  One  is  Daniel,  who  says  that  it 
was  understood  to  b«  only  as  security, 
and  that  tberesfter  In  July,  1003,  Camp- 
bell for  tha  second  time  presented  the  pro- 
posed contract  of  December  10,  1902,  pro- 
viding for  a  conveyance  to  him  of  an  un- 
divided third  interest  in  fee  simple,  and 
•aid  that  bis  attorney  advised  that  it  be 
executed.  Th>.  other  is  Campbell,  who  says 
that  the  deed  was  intended  to  be  absolute, 
and  that  the  proposed  agreement  of  De- 
cember 10,  1002,  was  never  presented  to 
Daniel  after  the  execution  of  the  deed.  In 
this  state  of  the  case,  it  may  be  inquired 
what  light  the  circumstances  of  the  case 
throw  upon  this  question;  but  such  in- 
quiry would  seem  rather  to  bear  out,  if 
anything,  the  position  of  Campbell  than 
that  of  Daniel.  Campbell  and  the  other 
parties  went  into  the  joint  enterprise  to 
endeavor  by  their  conjoint  efforts  to  make 
•omething  out  of  a  piece  of  property  which 
was  heavily  encumbered  and  becoming 
more  and  more  encumbered  every  day,  be- 
cause it  could  not  take  care  of  the  fixed 
charges  upon  it  continually  arising.  They 
all  recognized  that  something  might  be 
made  out  of  the  property  if  diligent  effort 
waa  mads  to  develop  It,  but  the  hope  of 
making  anything  out  of  it  seemed  to  reside 
more  In  diligent  efforts  to  be  made  than 
1b  the  property  itself.  Aeoordlngly,  the 
}otnt  enterprise  was  undertaken.  They  all 
Joined  together,  Campbell  being  Joined  ba- 
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cause  of  his  skill  as  a  builder  in  addition 
to  bis  general  business  ability  and  the 
assistance  which  he  might  give,  together 
with  the  others,  in  the  way  of  making  and 
indorsing  notes;  and  the  other  parties  be-' 
ing  joined  to  contribute  to  the  enterprise), 
the  property  which>it  was  sought  to  so* 
develop  as  to  make  it  a  success,  instead 
of  the  failure  which  it  had  theretofore 
been,  as  also  to  contribute  their  general 
business  ability.  In  such  an  arrangement 
it  certainly  was  not  unreasonable  to  giv* 
Campbell  a  status  as  the  owner  of  an  un- 
divide  interest  in  the  enterprise.  On  tha 
contrary,  it  would  have  been  rather  un- 
usual and  unreasonable  to  treat  him  in  any 
other  manner,  because  he  was,  by  virtue  of 
the  contract,  made  a  sharer  in  the  failure 
as  well  as  in  the  success  of  the  enterprise. 
He  stood  to  lose  as  well  as  to  gain,  and 
in  the  event  of  loss,  nothing  whatever  could 
be  reaped  by  him  for  his  contribution  of 
skill  and  money. 

tut  even  if  the  ciroumstsnces  in  the 
case  could  be  construed  as  in  some  man- 
tending  to  support  the  position  of  the 
plainsnta,  certainly  it  could  not  be  said 
that  they  are  of  a  strength  equal  to  tiio 
testimony  of  a  witness,  which  would  ha 
required  in  order  to  establish  the  com- 
plainants' position,  they  not  having  waived 
by  their  bill  answer  under  oath,  and  the 
defendant  having  answered  under  oath. 
Vigel  T.  Hopp,  104  U.  8.  441,  £6  L.  ed. 
786. 

The  court  therefore  held  that  the  prayers 
of  the  bill  asking  that  the  deed  to  Camp- 
bell be  declared  to  be  a  security  merely,  and 
that  the  contracts  be  canceled,  should  be 
denied;  and  that  the  cause  ahould  be  re- 
ferred to  the  auditor  for  a  full  accounting 
respecting  the  affairs  of  the  Joint  enter- 
',  including  that  portion  relating  to 
the  Sanitary  Dwellings  Company.  A  do- 
wss  entered  accordingly,  bearing  date 
January  4,  ISDS. 

The  complainants  appealed,  and  the  eouri 
of  appeals  {88  App.  D.  C.  483)  held  that 
the  deed  of  January  16,  1W3,  was  not  abso- 
lute,  but  intended  merely  as  security  for 
Caoipbeil  in  the  event  of  his  performance 
of  the  agreement  of  October  23,  10OS.  The 
decree  of  the  supreme  court,  so  far  as  It 
denied  the  prayers  for  a  cancelation  of  the 
agreements  and  a  reconveyance  from  the^ 
defendant,  was  reversed,  and  the  cause  re-g 
inanded  with  direction  'to*enter  a  decree* 
declaring  the  true  intent  and  purpose  (rf 
the  deed  of  January  IB,  IBOS,  to  be  as  in- 
dicated in  the  opinitai  of  the  court  of  ap- 

That  conrt,  while  conceding  the  evidential 
weight  of  Csmpbell's  sworn  answer,  nnder 
the  rale  laid  down  in  TIgel  v.  Hopp,  supra* 
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dlffend  from  Mr.  Jostlec  Andenon  in 
view  of  th«  clroumBtuicea  larrounding  the 
tnuuMction  under  inqniry.  Tb«  liberal 
temiB  conceded  to  Campbell  in  the  agree- 
ment of  Mnrch  13,  1902,  were  attributed 
to  the  fuit  that  the  compUinanta  were  tben 
apprebenaiTe  of  the  foreclosure  of  the  mort- 
gage upon  the  land.  The  view  was 
preeaed  that  the  condition  of  the  property 
had  gieatlj  improved  during  the  succeeding 
month*,  on  aeoount  of  certain  railroad  de- 
relopmeuta;  that  the  parties  were  agreed 
aa  to  the  reaaonable  prospect  of  building 
houaea  thereao  and  securing  income  there- 
from; that  it  was  apparent  the  cash  Talue 
of  the  land  had  adTaneed  coniiderablj  be- 
yond the  amount  of  the  Franz  mortgage, 
and  apprehension  of  ita  lou  by  foreclosure 
waa  greatly  if  oot  entirely  relieved;  that 
Campbell  submitted  estimates  tor  the  erec- 
tion of  aa  many  as  forty  boosea,  and  the 
probable  income  therefrom,  aa  indicating 
successful  development  in  that  way;  and 
the  parties  then  entered  into  the  contract 
of  October  23,  IWZ.  The  opinion  proceeds 
(28  App.  D.  0.  404) : 

"The  legal  effect  of  this  contract  was  to 
make  the  complainants  partners  with  Camp- 
bell in  the  development  of  the  land  by 
building  houses;  they  furnishing  the  land 
and  CampkratI  undertaking  the  erection  of 
the  houses.  All  were  to  join  in  using  their 
credit  in  obtaining  money  to  erect  honaes, 
wnd  pay  off  the  $32,000  encumbrance;  and 
the  sums  advanced  by  the  respective  parties 
were  to  l>e  accounted  tor.  Five  houses 
were  to  be  erected  at  once,  to  be  followed 
by  others  if  reealta  were  approved.  The 
^  laat  paragraph  of  the  agreement  was  that 
g  'in  return  for  aaid  undertaking  on  said 
•  Campbell's  part,  he  Is  to  become"  posstssed 
of  an  undivided  one-third  interest  in  said 
property.'  Clearly  this  did  not  contem- 
plate that  Campbell  should  at  once  become 
the  absolute  owner  of  this  one- third  of  the 
land.  It  was  necessarily  conditioned  upon 
the  terms  of  his  undertaking,  before  recited 
In  the  contract.  He  had  no  immediate  right 
to  demand  a  conveyance  thereunder,  and 
none  when  the  deed  was  actually  executed 
and  delivered  to  him  on  January  16,  1D03. 
ComplainantE  contended  thst  tliis  deed  was 
made,  at  Csmpbell's  request,  to  secure  him 
in  his  rights  under  the  contract." 
And  again   (p.  486)  ; 

"When  the  deed  was  executed,  on  Janu- 
ary 16,  1003,  it  is  not  pretended  that  there 
was  any  new  consideration  for  its  execu- 
tion. It  was  founded  wholly  upon  the  pro- 
visions of  the  contract  of  October  23,  1902, 
no  matter  what  may  have  been  the  private 
opinion  of  the  respective  parties  as  to  Camp- 
bell's right*  thereunder;  and  its  meaning, 
p^rpott^  and  effect  are  determined  thereby. 


"The  difficult  Attending  the  correction  erf 
a  deed  or  instrument  carrying  into  effect 
a  previous  parol  agreement  is  obviated  when 
it  appears  to  have  been  prepared  and  exe- 
cuted in  pursuance  of  a  written  agreement. 
When  it  appeaia  that  the  instrument  in- 
tended to  give  effect  to  a  written  agreement 
is  inconsistent  with  it*  terms  there  is  a 
manifest  equity  to  correct  the  error. 
Adams,  £q.  169 1  Elliott  v.  Sackett,  lOS  U. 
S.  132,  141,  27  L.  ed.  678,  681,  2  Sup.  CL 
Rep.  375. 

"As  before  stated,  there  is  nothing  which 
tends  to  show  that  Campbell  was  to  become 
the  absolute  owner  of  one  third  of  the  com- 
plainants' land  without  regard  to  the  per- 
formance ol  the  joint  undertaking  contem- 
plated in  the  contract  of  October  23,  1902. 
It  is  true  that  contract  is  inartificial  and 
somewhat  vague,  but  no  such  meaning  can 
be  imputed  to  it. 

"In  the  light  of  the  circumstances  point- 
ed out,  we  can  come  to  no  other  conclusion 
than  that  eomplainanta'  statement  of  tbe« 
purposes  of  this  deed  is  the  correct  one.^ 
They  represent  it  as  given  to  secure  Camp-* 
bell  in  their  performance  of  the  contract. 
It  was  Rot  a  security,  or  an  additional 
security,  in  the  ordinary  aense,  but  it  did 
make  Campbell  secure,  in  the  ease  of  hia 
endeavor  to  carry  out  that  contract,  by  gir- 
ing  him  at  once  the  conveyance  that  be 
might  thereafter  become  entitled  to,  and 
enabling  him,  by  ita  registration,  to  give 
notice  of  his  rights  under  the  contract,  to 
all  persons  who  might  thereafter  acquire 
any  interest  from  the  complainants. 

'The   decree,   in   so   far   as   this   convey- 

:e  is  concerned,  is  interlocutory  in  ita 
nature,  and  for  the  guidance  of  the  auditor 

stating  the  account  between  the  parties; 
and,  instead  of  virtually  establishing  it  aa 
absolute  deed,  should  have  declared  it 
to  be  merely  a  conditional  one,  dependent 
upon  the  performance  of  the  agreement  in 
accordance  with  wblch  it  was  made.  The 
question  whether  it  shall  be  canceled  is  a 
Snal  one  that  Dan  only  be  properly  de- 
ined  upon  the  coming  in  of  the  audi- 
report  with  the  account  that  has  been 
ordered  to  be  taken  by  him." 

Upon  the  going  do^^'I  of  the  mandate, 
the  supreme  court  entered  an  interlocutory 
«  in  accordance  with  it,  and  there- 
after the  hearing  before  the  auditor  pro- 
ceeded:   but. the   accounting   was   made,   or 

least  attempted  to  be  made,  not  upon 
the  original  theory  of  a  joint  ownership  in 
the  property,  hut  upon  a  theory  of  the  right* 
of  the  parties  under  the  agreement  of  Octo- 
ber £3,  1902,  that  resulted  from  the  do- 
sion  of  the  court  of  appeals. 

The  auditor  stated  an  account  charging 
the  delendaat  with  hi*  actual  receipts  froa 
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tb»  proceed!  of  .the  building  Imuii,  and 
from  other  loureeB  connected  with  the  en- 
toprlM,  and  giTing  him  credit  for  hia  ex- 
penditure* for  conitrnetlon  and  pajnenta 
made  to  the  complainanti.  An  elaborate 
report  waa  made,  to  which  exception!  were 
filed  by  the  complainants,  and  these  the 
Kfupreme  court  suatained  In  part  and  over- 
f  mled  In  part,  reserving  certain  af*the  qnea- 
tiana  for  diapoBition  on  the  final  hearing 
and  meanwhile  ordering  the  auditor  to  re- 
state the  account,  which  was  done,  and  to 
this  second  report  both  parties  took  excep- 
tions. 

The  ease  then  came  on  for  final  hearing 
before  the  supreme  court  upon  the  wbole 
record,  including  tlie  pleadings,  the  evidance, 
and  the  exceptions.  Respecting  the  dis- 
puted matters  in  the  accounting,  we  need 
say  no  more  than  that  the  oourt  sustained 
Campbell's  right  to  credit  for  the  (BOO  paid 
by  him  to  Mrs.  Franz  in  June,  1902,  and 
|I22.fll  pftid  about  the  same  time  for  taxea, 
but  overruled  his  claim  for  an  allowance 
of  the  (4S1.81  paid  on  account  of  the 
Sanitary  Dwellings  Company,  upon  the 
ground  that  this  expenditure  was  made  for 
his  own  account  and  at  his  own  risk,  and 
had  not  benefited  the  common  enterprii 

Upon  the  main  queetiou  the  court  (38 
Wash,  L.  Rep.  79],  following  the  lines  laid 
down  In  the  opinion  of  the  court  of  appeals, 
held  as  follows; 

(1)  That  the  deed  of  January  16,  1903, 
was  not  intended  to  convey  a  present  abso- 
lute title,  but  waa  only  to  secure  the  de- 
fendant bis  share  of  the  proBti  of  the  en- 
terprise when  he  should  perform  his  share 
of  the  worlc  of  building  houses  and  mail- 
ing salea;  and  that  to  the  extent  that  he 
had  performed  his  contract  obligatii 
security  should  be  kept  intact; 

(2)  That  as  to  the  ten  houses  and  the 
land  on  which  they  stood,  the  defendant 
had  an  undivided  one-third  Interest  under 
the  two  deeds  executed  to  him  and  to  thi 
eomplalnants  Dftniel  and  Redman,  that  titli 
being  absolute,  subject  to  encumbrances; 

(3)  That  the  contracti  which  were  exe 
rated  between  the  parties  plaintiff  and  de- 
fendant ought  to  be  canceled,  because  there 
waa  no  prospect  of  any  amicable  continua- 
tion of  uperationi  under  them,  even  if  there 
were   any   desire   by   either   party   to   con- 

Etinue; 

•  •  (4)  That  the  defendant  should  reconvey 
to  the  Eckington  Company  tlie  title  re- 
oeived  from  it  by  the  deed  of  January  19, 
1903,  on  being  paid  or  satisfactorily  se- 
cured what,  if  anything,  remained  due  to 
him  on  settlement  of  accounts  on  the  lines 
previously  indicated; 

{S)  That  If  the  defendant  had  become 
Inond  to  pay  any  portion  tf  ih»  encum- 


brance on  the  nnimproved  land  held  by 
Ifrs.  Franc,  the  comphinanti  shcld  either 
obtain  hti  relesise  therefrom  or  indemnify 
him  against  the  same. 

This  result  was  carried  Into  the  final 
decree,  with  a  variance  that  is  unexplained 
by  anything  In  the  opinions,  or  elsewhere 
in  the  record,  so  far  as  we  have  observed; 
cu.,  the  decree  subjects  Campbell's  inter- 
est in  the  ten  houses  to  a  charge  in  favor 
of  Daniel  and  Redman  of  (1,237.66,  "being 
the  balance  due  by  him  on  his  one  third 
of  the  excess  coat  of  building  said  houses 
and  obtaining  a  releaae  of  the  aaid  ten 
lots  from  a  mortgage  or  deed  of  trust 
thereon  known  as  the  Frans  mortgage  er 
deed  of  trust,  over  and  above  the  money 
obtained  tor  tbls  purpose  by  loans  secured 
by  Daniel,  Redman,  and  Campbell."  Per- 
haps it  wsi  intended  to  charge  Campbell's 
interest  !n  the  ten  houses,  in  favor  of  bis 
cotenants,  with  a  sum  found  to  he  dne 
upon  the  theory  of  accounting  that  resulted 
from  the  decision  of  the  eonrt  of  appeals. 

The  defendant  Gampbell  appealed  to  the 
court  of  appeals,  where  the  decree  was  af- 
firmed, the  court  adhering  (36  App.  D.  C. 
149)  to  its  former  view.  As  to  the  iton 
of  flSl.6],  the  conrt  expressed  eoneurrenea 
with  the  view  of  the  tnpreme  court,  say* 
ing:  "This  item  benefited  the  eomplalnantl 
in  no  way,  and  we  do  not  think  its  repay- 
ment was  contemplated  by  the  October  con- 
tract" 

Upon  the  main  question,  the  court,  treat- 
ing the  deed  of  January  16,  1903,  as  given 
only  to  eecure  Campbell  for  his  shsre  of 
the  profits  when  he  should  perform  his 
part  of  the  agreement,  proceeded  to  co■^ 
sider  the  qnestion  of  his  conduct  after  the^ 
making  of  the  deed.  The  court  found  himg 
•at  fault,  because  he  stopped  vrten  teft* 
houses  were  constructed,  although  the  ln>' 
come  upon  them  was  not  sufficient  l« 
liquidate  the  fixed  charges  upon  the  bal- 
ance of  the  property.  It  waa  in  effect  held 
that  he  was  at  fault  In  employing  a  anpet^ 
Intendent  of  construction,  and  in  failing 
to  keep  careful  accounts  of  recelpta  and 
:penditiires,  and  preserve  all  vouchers. 
His  conduct  in  demanding  reimbursement 
of  the  moneys  he  had  advanced,  and  a  third 
of  the  net  proceeds,  upon  the  sale  to  Mai. 
nati,  "although  under  his  oontraet  he  was 
fully  protected,"  was  characterised  as  arbi^ 
trary.  as  was  his  receipt  of  one  third  of 
the  balance,  "when  that  sum,  m  hs  vraa  Im 
formed  and  had  every  reason  to  know,  was 
needed  to  develop  the  remaining  land."  His 
conduct  after  the  Malnatl  sale  was  likewise 
eritidied;  and  the  opinion  eonclndes  (M 
App.  D.  a  168): 

"From  a  careful  examination  (rf  the  sn- 
tire  record,  we  are  toreed  tA  the  etmdtaatoB 
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that  tlM  deOTM  wma  right.  It  U  difficult 
to  psrMiva  wherein  the  defendut  ha4  been 
injured.  Ha  wu  to  receiTe  ft  one-third  in- 
terest in  certain  property  upon  the  theory 
of  eerricc*  performed  In  the  improvonent 
and  Bale  of  that  property.  To  the  extent 
that  ha  haa  performed  the  obligation  im- 
poced  npon  him  by  the  contract  his  inter- 
Hts  har«  been  fully  protected  by  the  de- 
cree; more,  be  haa  no  right  to  expect,  and 
more  a  court  of  equity  certainly  ought  not 
to  award  him." 

From  our  examination  of  the  record,  we 
•re  constrained  to  the  view  that  the  court 
of  appeals  erred  in  adjudging  that  the  deed 
in  question  was  given  as  security  merely, 
and  not  as  an  absolute  conveyance.  The 
eourt  conceded  that  the  burden  was  upon 
the  complainants  to  prove  that  this  ini 
mont  did  not  exprm  the  intention  of  the 
parties  at  the  time,  and  that  if  the  gen- 
eral rule  laid  down  by  thif  court  in  Vigel 
T.  Eopp,  104  U.  S.  441,  26  L.  ed.  766, 
applicable,  the  bill  must  in  that  respect  be 
ondiMnisaed.  The  opposite  conclusion  was 
pjeaehed  in  view  of  the  circumstancea'' 
rounding  the  transaction,  and  because  of 
the  cotiBtmction  that  the  learned  court 
placed  upon  the  CMitract  of  October  23, 
1902. 

We  place  a  different  construction  upon 
that  eontract,  and  also  take  a  difTerent 
views  of  the  circumatanoea  under  which  it 
was  made.  Avoiding  repetition  so  far 
poaaiUe,  our  view  may  be  expressed  as 
Mlows: 

We  agree  that  the  legal  effect  of  this 
eontract  was  to  make  the  complainants  in 
effect  partners  with  Campbell  in  the  devel- 
opment of  the  land  by  building  houses, 
they  furnishing  the  land,  and  he  under- 
taking the  erection  of  the  housea.  But  it 
Mema  to  us  that  ths  agreement  recognized 
that  the  joint  enterprise  had  commenced 
In  March  and  had  continued  ever  since; 
■od  that  Campbell  was  not  only  entitled 
to  consideration  for  the  services  he  had 
"already  performed," — that  is,  for  what  he 
had  done  under  the  March  agreement, — 
but  was  sntitled  to  reimbursement  for 
whatever  money  he  had  advanced,  with  in- 
terest on  those  moneys. 

The  March  agreement  shows  npon  its 
face  {and  all  the  elTcumstancea  corroborate 
Uiis)  that  the  prime  object  of  the  parties 
was  to  dispose  of  the  property,  and  that 
the  particular  method  of  diaposing  of  it 
was  not  of  the  essence  of  the  matter.  This 
Is  plain  from  the  language — "That  if  he 
[Campbell]  will  organize  or  be  instru- 
mental in  organizing  a  oompany,  even  with 
the  asslstanoe  of  T.  C.  Daniel  or  others, 
for  the  purchase  of  said  ground,  and  give 
tta  nsesasaij  ^m*  and  attention  to  that 


end,  they  agree,  in  ciM  his  plans  work  onl 
BO  that  they  accept  the  consideration  said 
company  offers  for  said  ground,  to  giv» 
him  a  third  of  the  amount  they  receive 
whether  of  money,  stock,  or  property,  and 
that  in  the  event  of  such  sale  or  disposi- 
tion of  said  property  he  is  to  become  pos- 
sessed of  an  undivided  one-third  interest  in 
the  property.  In  case  less  than  the  whole 
tract  is  sold,  then  said  Campbell  is  to  be- 
come possessed  of  an  undivided  one-third 
interest  in  the  amount  sold."  Tbis  agree- 
ment is  inartificially  expressed,  and  re- 
quires construction.  It  was  hardly  in- 
tended that  Campbell  should  have  one 
third  of  the  consideration  received  by  Uie^ 
vendors,  and  also  an  undivided  one-third9 
interest'in  the  property.  Neither  did  it* 
mean  that  in  case  less  than  the  whole  tract 
should  be  sold  he  was  to  become  possessed 
of  an  undivided  one-third  interest  in  the 
land  sold.  What  it  meant  was,  that  he 
should  have,  directly  or  indirectly,  one* 
third  interest  in  the  proceeds  of  the  prop- 
erty. In  short,  be  was  to  be  a  "partner" 
in  the  enterprise. 

The  court  seems  to  have  oonsidered  that 
this  agreement  virtually  expired  with  the 
failure  of  the  scheme  for  financing  the 
Sanitary  Dwellings  Company.  We  do  not 
so  regard  it.  The  conduct  of  the  parties 
from  March  until  October,  the  wording  of 
the  memorandum  of  June  l&tb,  the  nego- 
tiations leading  up  to  the  abandonment  of 
the  Eauitary  Dwellings  Company  schemi^ 
and  the  making  of  the  October  agreement 
instead, — one  of  the  Inducements  to  which, 
according  to  complainants'  uncontradicted 
evidence,  was  to  enable  Campbell  to  recoup 
the  money  he  had  expended  on  the  Sanitary 
Dwellings  Company, — and  finally  the  lan- 
guage of  the  October  agreement,  all  go  to 
show  that  the  main  purpose,  and  the  mm»- 
elation    of    the    parties    to   accomplish    it, 

ire  never  abandoned. 

We  do  not  think  this  agreement  can  be 
properly  considered  as  foreclosing  all  righta 
that  Campbell  had  under  previous  agree- 
ments, saving  as  expressly  reserved.  By 
its  terms,  after  reciting  the  contract  (d 
March  13,  it  declared:  "It  is  further 
igreed,  while  prsierinnf  to  taid  Campbell 
any  rightt  he  may  have  under  said  con- 
tract, as  follows:  1.  In  consideration  of 
the  servtcet  eaid  Ceunpiell  haa  alread]f  per- 
formed, and  for  the  purpose  of  securing 
his  further  service*  and  co-operation  in 
the  handling  and  improvement  of  said  prop-S 
erty,  it  is  agreed  to  make'eertajn  emteneUm^ 
of  the  proviaiont  of  aald  oontraot,"  Then 
follow  the  clause  providing  for  a  reluM 
of  the  Sanitary  Dwellingt  Company;  the 
raoital  of  the  purpose  to  isaprova  and  max- 
Icat   tb*  pn^er^  as  fart  m  poaribl*  hj 
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tmilding;  honies  upon  it;  th*  deaira  to 
ntillze  the  aldll  of  Camphell  »•  a  buildar, 
uid  hi*  WMutAoee  fliumciaUf;  the  agree- 
■nent  thkt  he  U  to  "take  charge  o(  said 
work,  with  neh  aasiitanca  as  the  oUier 
partieo  maj  be  able  to  furnish;"  that  in 
borrowing  the  monej  needed  for  derdop- 
ing  the  enterprise  he  i«  to  nn  his  credit 
1^  joining  with  the  other  parties  in  mak- 
ing notes,  etc.,  for  the  necessary  loanB; 
and  that  "in  doing  this,  aeeount  i»  to  be 
taken  of  M  tnofieyf  and  intereit  he  haa 
»Jread]f  aihanoed  mtder  eontracU  Mt  rela- 
tion to  taid  proptrty,  aJraady  enttrtd  into 
ietwe«n  the  partiea  htreta.  And  anj  lums 
advanced  or  to  be  advanced  hj  anj  of  said 
parties  for  the  same  purpose  under  said 
agreements  is  likewise  to  be  aeeoUDted  for." 
The  7tb  clause  is:  "It  is  proposed  to  erect 
at  once  five  houses  on  said  property  and 
loUow  them  with  others  as  soon  as  such  a 
course  is  warranted  by  the  results  and  ap- 
proved by  the  Judgment  of  the  parties  to 
this  agreement,  said  Campbell  to  indns- 
trionsly  push  said  improvements,  etc.,  with- 
out further  compensation  for  his  services 
than  ars  provided  for  herein."  And  8: 
"In  rvfuftt  for  aaid  NndertofciKjr  o«  MJJ 
OampbeU's  part,  A«  is  to  beeomt  poMeued 
of  an  undimdai  onc-lAird  inttrett  in  said 
property." 

The  agreement  reads  plainly  that  Camp? 
bell  waa  to  have  this  interest  in  the  prop- 
•rtj,  not  for  perfonnanoe,  but  for  Ma  «m- 
rfertaUnir.  In  short,  as  we  think,  he  was 
to  be  presently  rested  with  a  one- third  in- 
terest in  the  equity  of  the  property,  and 
to  be  thereby  put  upon  an  equal  footing 
with  I^auiel  and  Redman,  who,  through 
their  stock  interest  in  the  Eekington  Com- 
pany, would  be  entitled   to  a  two-third's 


^  The  view  adopted  by  the  court  bslow 
cswould  leave  Campbell's  position — he  being 
■  the  only  one  of  the  party'able  and  willing 
to  advance  cash  for  the  development  of  the 
enterprise — altogether  precarious.  It  was 
in  contemplation  that  the  expend  itnrea 
made  by  him  should  be  made  for  the  com- 
mon benefit,  and  that  the  property  would 
be  enhanced  in  value  If  the  enterprise 
proved  successful.  And  it  seems  most  im- 
probable that  be  should  be  willing  to  de- 
rote  his  time  and  experience  and  also  pledge 
his  credit  to  the  extent  necessary  to  pay 
off  the  existing  loan  of  $32,000,  and  what- 
ever more  was  needed  to  pnt  np  the  bouses, 
and  await  a  successful  outcome  before  be- 
ing assured  of  his  reward. 

Besides,  the  undeii&king  would  not  be 
fully  oompleted  nntU  tlte  property  had  been 
wtarketed;  that  is,  had  passed  Into  the 
kanda  of  third  parties.    How  eould  he  then 


"become   posaessed"   of   an   undivided  one- 
third  interest  In  itT 

It  is  not  strange  tliat  Campbell  very 
■hortly  found  that  hia  position  was  in- 
secure without  a  deed  that  should  vest  in 
him  the  legal  title  to  the  undivided  one- 
third.  Shortly  after  the  execution  of  the 
agreement  of  October  23  d,  he  began  to 
insist  that  his  rights  under  it  should  be 
secured  to  him.  The  proposed  agreement 
of  December  10,  1902,  was  submitted  and 
rejected.  Afterwards,  and  in  response  to 
liis  insistent  demands,  the  deed  in  ques- 
tion was  made  and  delivered  to  him  in 
January.  For  a  sufficient  oonsideration,  it 
is  not  necessary  to  look  beyond  the  situa- 
tion erideuced  by  the  agreement  of  Octo- 
ber 23d;  for  It  seems  to  us  that  the  act 
of  the  parties  in  making  the  deed  is  clearly 
in  accord  with  the  view  we  take  of  that 
contract,  and  amounted  to  a  practical  in- 
terpretation of  it;  the  purpose  in  making 
the  deed  bwng  to  simply  put  into  legal 
form  what  equity  would  perhaps  have  re- 
quired to  be  done  for  carrying  that  con- 
tract into  eSect. 

If  we  need  to  look  elsewhere  for  the 
intent  of  the  parties,  then  in  addition  to 
the  rule  respecting  the  weight  that  shall^ 
be  given  to  a  sworn  answer  in  chancery,jD 
lnvoked*and  relied  upon  in  Vigel  v.  Hopp,* 
104  C.  S.  441,  SB  U  ed.  769,  and  in  nu- 
merous other  cases, — Union  B.  Co.  r.  Dull, 
124  V.  B.  173,  176,  31  L.  ed.  417,  418,  8 
Sup.  Ct.  Bep.  433;  Southern  Development 
Co.  V.  Silva,  125  U.  8.  247,  249,  31  L.  ed. 
67S,  6S0,  8  Sup.  Ct.  Bep.  8S1,  IS  Mor. 
Min.  Bep.  435;  Seals  v.  Illinois,  M.  k  T. 
R.  Co.  133  U.  8.  200,  296,  33  L.  ed.  60S, 
611,  10  Sup.  Ct  Bep.  314;  Monroe  Cattle 
Ca  V.  Becker,  147  U.  S.  47,  84,  37  L.  ed. 
72,  76,  13  Bup.  Ct  Bep.  217,— this  casa 
is  a  proper  one  for  the  application  of  the 
well-known  principle  that  to  justify  the 
setting  aaide  of  a  solemn  instrument  of  eon- 
Tcyance,  deliberately  made  hf  partiea  tvt 
fMria,  and  the  giving  to  it  of  an  effect 
different  from  its  plain  purport,  the  evi- 
dence should  be  clear,  unequivocal,  and  con- 
vincing. Maxwell  Land-Orant  Case,  121  U. 
S.  32S,  381,  30  L.  ed.  049,  B59,  7  Sup.  Ct 
Rep.  1016.  The  evidence  of  the  complain- 
ants does  not,  we  think,  measure  up  to  the 
standard. 

The  result  of  these  views  is  that  the  de- 
cree, in  so  far  as  it  seta  aside  the  deed  of 
January  16,  1003,  as  being  merely  eoudl- 
tional  and  dependent  upon  performance  by 
Campbell  of  the  agreement  of  October  23, 
1902,  should  be  revenad,  beeauae  the  deed 
must  be  held  to  be  what  It  purports  to  ba^ 
— an  absolute  conveyance. 

For  the  same  reaaous  the  decree,. ao  Utt 
aa  it  caneels   the  eontraeta  of  March   IM, 
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1902,  U)d  of  October  83,  1D02,  ihoutd  be 
reversed. 

The  original  pr*j-er  of  the  compUiDanta 
for  an  accouDting  shonld  be  inBtaiaed;  but 
tbe  accounting  should  be  made  upon  the  basis 
of  the  ogreementi;  Campbell  and  tbe  others 
being  treated  as  quasi  partners  respect- 
ing the  improvement  and  marketing  of  the 
propert;  in  question  from  tbe  making  of 
the  agreement  of  March  13,  1002.  He 
should  be  charged  with  all  moneys  received 
by  bim  ae  proceeds  ot  loans  or  otherwise, 
and,  on  the  other  hand,  should  be  credited 
with  whatever  he  has  fairly  and  properly 
oxpended  for  the  common  enterprise, 
whether  the  particular  expenditure  can  be 
shown  to  have  ultimately  profited  the  en- 
terprise or  not.  This  includes  the  ?481.8] 
disbursed  on  account  ot  tbe  Sanitary  Dwell- 
Siags  Company,  and  other  ezpenditurea  made 

■  under  tbe  agreement  of^rch  13,  1902;  bis 
right  thereto  being  prenerved  by  tbe  con- 
tract of  October  23d,  aa  moneys  "advanced 
under  coutracts  in  relation  to  said  property 
ftlready  entered  into  between  the  parties 
beretoi"  and,  under  tbe  same  clause,  he  is 
entitled  to  interest  upon  his  advances. 

W«  need  not  pass  upon  other  questions 
raised  respecting  tbe  accounting,  except  to 
•ay  that  we  of  course  do  not  agree  with 
the  view  expressed  by  the  court  of  appeals 
respecting  the  conduct  ot  Campbell  subse- 
quent to  the  making  of  tbe  deed.  The 
court  deemed  that  in  employing  a  superin- 
tendent of  construction  he  violated  tbe  let- 
ter or  spirit  of  the  contract  of  October  Z3d. 
That  agreement  contemplated  that  his  skill 

-as  a  builder,  and  bis  assistance  generally, 
should  be  utilized,  and  he  was  to  take 
liharge  ot  the  work,  with  such  assistance 
"as  the  other  parties  might  be  able  to  fur- 
nish. It  does  not  necessarily  follow  that 
be  was  personally  to  fill  the  place  of  supcr- 
Inteudcnt  of  construction.  It  is  of  course 
ime  tbat  Campbell  ought  to  have  kept  a 
proper  account  of  bis  receipts  and  disburse- 
ments, and  BO  far  as  he  failed  to  do  this 
or  to  preserve  proper  vouchers,  the  matter 
may  be  dealt  with  on  the  accounting  ae- 

'  Aording  to  the  usual  principles. 

The  decree  of  th,e  Court  of  Appeals  re- 
versed, with  costs  in  this  court  and  coats 
cf  both  appeals  in  the  Court  of  Appeals; 
and  the  cause  remanded  with  directions 
to   reinstate  and   afBrm   the  decree   of   the 

-Supreme  Court  of  tbe  District  of  Columbia, 
bearing  date  January  4,  IBOfl,  and  to  re- 
verie and  aet  aside  all  sulMequent  decrees 
to  far  as  inconsistent  therewith,  and  re. 
■Band  the  cause  to  said  Supreme  Court,  with 
directions  to  proceed  to  an  accounting  be- 
tween the  parties,  or  a  revision  of  the  ac- 

'  tjoantfng  already  had  In  that  court,  ana 


further  proceedings  thereon  as  equit;  may 
require,  in  aecordsince  with  tbs  viaws  abova 


on  D.  s-  fO.} 
3.  BUTLER  STUDLBT,  Traatee  In  Banio 
ruptoy  of  tbe  Oollver  Tours  Company, 
Appt, 


BaMKBUPTCT    (I    168*)    —    "■pBEFERENCa"   — 

Check  bt  Drpobitob  in  Bank's  Favoe, 

1.  Payment  of  a  depositor's  notes  given  to 
tiie  bank  by  checks  drawn  on  hia  dniosit 
account  witbin  four  months  of  procMdings 
in  bankruptcy  against  such  depositor  doe* 
not  amount  to  a  preference  forbidden  by  tbe 
bankrupt  act  of  July  I,  189S  (30  Stat,  at 
L.  644,  chap.  641,  U.  S.  Comp.  Stat.  1901, 
p.  3418),  where  the  bank  bad  no  reasonable 
cause  to  believe  that  a  preference  would 
thereby  be  effected. 

[Bd.  Nate.— Tor  otbar  caaea.  sea  Bankfupter, 
Cent.  DlK.  tl  2S0-2&a,  :SG-2&§ ;    Dec.  Dig.  i  IK.* 

For  gtber  deflnltlgnB.  aee  Words  ind  PhraMn, 
vol.  t,  pp.  51Sg,  HW:    TOl.  B,  p.  TKB.] 

ankbuftct  (i  166*) 
Ehfobceiixnt  op  _ 
BiOBi  or  Sei-Ott. 

2.  The  enforcement  by  a  bank  of  its  lien 
OT  right  of  set-off  by  applying  deposits, 
honestly  made  in  due  course  of  business, 
and  without  intent  to  prefer  the  bank,  to 
Uie  payment  ot  the  depositor's  notea  in  the 
bank's  favor  aa  they  matured,  does  not, 
though  within  four  montlia  of  the  bank- 
ruptcy proceedings  against  such  depositor, 
constitute  a  preference  forbidden  by  the  act 
of  Jul;  1,  1S98,  there  being  nothing  in 
J  6Sa  ot  that  act  which  prevents  the  par- 
ties from  voluntarily  doing  before  the  peti* 
tion  is  Sled  what  the  section  itaelf  requires 
to  be  done  after  the  proceedings  in  bank* 
ruptcy  are  instituted. 

[Bd.  NeU.~7or  otber  oh*,  ■••  Banknutor, 
CtSl  Dig.  II  UO-aS,  1&5-K1 ;    Deo.  Dli.  i  IM.'l 


[No.  t 


}.] 


APPEAL  from  tbe  United  SUtes  Circuit 
Court  of  Appeals  for  ths  First  Circuit 
to  review  a  decree  which  ^rmed  «  decree 
of  the  District  Court  for  the  District  <rf 
MaasachuBCtte,  dismissing  a  suit  by  a  trus- 
tee in  bankruptcy  to  recover  an  alleged 
preference.    AfHrmed. 

See  same  case  below,  200  Fed.  849. 

The  facts  are  stated  in  the  opinion. 
'  Messrs.  J.  Bntlor  Stndley,  William  A 
Dunbar,  and  Stewart  C.  Woodworth  for  ap- 

Ur.  Honis  R,  Bailer  for  nppellea^ 

n  Dec  a  Am.  Diss.  UOI  U  date,  a  R^'r  Indues 
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?  'Ur.  Jtutlee  Lunar  deUfcred  Um  oplnli 
•f  the  coort: 
The  CoUrer  Totm  CompaDj  waa  engaged 
Min  the  buaineaa  «(  eanducting  touring  par- 
IP  tiM  arouDd   the   world,   eharglug'a  lunip 
rain  for  tbo  ticketa,  which  wer«  p^d  for 
in  adTkoce.    It  had  expended  about  $40,000 
in  adrertiiing,  which  it  carried  on  ita  books 
aa  an  aaaet,  and  linoe  the  character  of  Ita 
bualneaa  did   not  inrolre  the  poMawion  of 
tangible    property,    it    bad    nothing    except 
caab  on  hand,  good  will  and   ita  earning 
capacity  aa  a  mean*  of  paying  debts. 

In  190T  the  company  opened  an  aeoount 
with  the  Boylston  National  Bank,  wltfc 
which  it  Bubaequently  did  all  of  ita  bank- 
ing bnaineaa  of  depoaiting,  ebecking,  and 
borrowing.  It  notified  the  bonk  in  IB09 
that  it  had  no  other  liabilitiea  except  what 
waa  due  to  the  bank,  and  it  waa  given  a 
line  of  credit  of  92S,000.  It  borrowed  that 
■um  on  the  promiae  to  repay  it  that  year; 
but  aa  it  uied  a  part  of  ita  funda  to  open 
a  letter-of-credit  account  in  the  bank.  It 
waa  permitted  to  renew  the  note*.  In  De- 
cember, 1B09,  it  made  a  atatement  to  the 
Maasaehuaetta  Corporation  Commiaiion 
wbieh  ahowed  that  the  company  did  not 
have  aoaeta  inffieient  to  pay  ita  liabilitiea, 
and  an  officer  of  the  bank  law  thti  atate- 
meut,  but  the  repreaentative  of  the  CoII- 
Tcr  Company  went  over  the  matter  with  the 
bank  offlceri,  mode  an  explanation,  aBd 
borrowed  an  additional  mm  of  9fi,6D0  la 
the  spring  or  aummer  of  1910.  During  the 
year  IBIO  the  debt  of  (25,000  waa  reduced 
to  910,000  went  back  to  92S,000,  wm  re- 
duced again  to  916,000,  and  increaaed  to 
(30,000,— the  Collver  Company  maldng  to 
the  bank  encouraging  atatementa  of  ita 
prospecta  and  of  an  anticipated  large  sale 
of  tickets  for  round-the-world  tours.  One 
note  for  (6,000  waa  paid,  and  the  then  debt 
of  (2S,000  was  represented  by  flre  note*  for 
(6,000  each,  maturing  September  18,  £0,  80, 
October  3  and  14th. 

The  balancea  in  bank  to  the  credit  of  tlw 
CollTer  Company  fluctuated  greatly  from 
time  to  time,  varying  from  almost  nothing 
up  to  aa  high  aa  (54,000.  Aa  a  result  of 
sales  of  tickets,  the  company  deposited 
large  suns  in  August  and  September  and 
nnaller  suma  in  October  and  NoTcmber. 
3 During  that  period  (22,600  waa  paid  to  the 
■  Iwnk,  the  three  notea  due  September  12, 
20,  and  30  being  paid  by  checks  on  the 
Boylston  National  Bank.  The  note  for 
(5,000,  due  October  3,  was  charged  to  the 
company's  account,  and  on  the  same  day 
a  renewal  note  for  (2,600  waa  discounted. 
Tb»  note  for  (6,000  which  fell  due  on 
October  14  was  also  charged  to  the  deposit 
BMonnt,  according  to  the  custom  of  the 
bank  of  which  the  Collvsr  Oompany  had 


notice,  and  to  which  It  assented.  On  the 
date  of  the  payment  by  such  charging  of 
the  last  note  to  the  account,  the  companv 
had  (18,000  left  to  iU  credit.  The  Luil- 
ver  Com{>any  eontiuoed  to  make  deposits 
and  to  draw  checks,  and  applied  for  a 
new  loan,  which  waa  refused  by  the  bank. 
On  December  10,  1910,  a  petition  In  bank- 
ruptcy was  filed  against  the  company,  and 
after  hia  election  the  trustee  brought  suit 
against  the  bank  to  recover  the  (22,600, 
claiming  that  It  had  notice  of  the  CoIIvsr 
Company'a  insolvency  and  that  the  pay- 
menta  of  (22,600  were  transfera  which  had 
operated  to  give  the  Boylston  Bank  a  pref- 
etaice  within  four  mouths  of  filii^  the 
peUtion. 

In  its  answer  the  bank  alleged  that  It 
waa  informed  and  believed  that  the  com- 
pany waa  doing  a  large  and  constantly  in- 
creasing buslneaa  and  waa  in  every  way  re- 
sponsible; that  the  company  for  a  long  time 
kept  ita  general  deposit  with  the  bank  and 
was  conatantly  making  depoalts  tbereii^ 
some  large,  some  small,  upon  all  of  which 
the  bank  bad  a  lien  and  a  right  of  set-oflT, 
and  that  "this  right  of  set-off  waa  not  af- 
fected by  the  fact,  if  it  be  a  fact,  that  the 
company  waa  at  any  of  the  times  of  Uis 
exercise  of  said  right  of  aet-oS  insolvent;" 
and  it  claimed  that  the  exercise  of  its  right 
^-off  did  not  and  could  not  conatitute 
reference  within  the  meaning  of  the 
bankruptcy  act  or  any  amendment  thereto. 

The  caae  waa  tried  by  the  referee,  who 
austained  the  bank'a  claim  of  set-off,  hold- 
ing that  the  payments  were  not  transfers;. 
If  transfers,  tliat  the  trustee  could  nolg 
iver  the  money  because  the  bank  had  no* 
reasonable  cause  to  believe  that  the  pay- 
ment of  the  notes  would  operate  aa  a  pref- 
erence. On  exceptions  to  the  report  it  waa 
sustained  on  the  ground  that  the  depoaitt 
had  been  hoaestly  made  In  due  course  of 
busineaa,  and  that  the  defendant,  by  virtue 
of  Its  banker's  lien  and  right  of  aet-oS, 
could  retain  the  money.  That  judgment 
was  alBmed  on  the  same  ground  by  the 
eircnit  court  of  appeals.  200  Fed.  249. 
The  caae  was  then  brought  here  by  the  tms- 
tee,  who  inaiata  that  all  the  payments  wer« 
transfers;  that  If  the  notes  charged  to  the 
account  are  not  transfers,  certainly  the  giv- 
ing of  the  three  checks  for  $5,000  were 
tranafera,  and  that  in  receiving  the  samo 
the  bank  neceaaarily  knew  that  it  was  ob- 
taining a  preference. 

But  if,  as  found  by  the  referee,  the  bank 
had  no  reasonable  cauae  to  believe  such 
tranafera  would  effect  a  preference,  the  pay- 
ments by  cheeks  for  (16,000,  drawn  on  the 
deposit  account,  are  as  much  protected  aa 
if  on  the  same  dates  similar  ebeoka  had  been 
given  In  payment  of  like  amounts  due  an- 
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other  bank  with  which  th«  CollTer  Com- 
pany kept  no  aeooust.  For  there  ie  noth- 
ing in  the  etktuta  which  deprirei  a  bank, 
with  whom  an  InMlrent  ia  doing  businsM, 
(rf  the  rights  of  anj  other  creditor  taking 
money  without  reaaonable  cauM  to  helieve 
that  a  preference  will  result  from  the  pay- 
ment. The  bankruptcy  act  eontemplatea 
thftt  by  remaining  in  bnsinesa  and  at  work, 
an  iuBolTent  may  become  able  to  pay  off 
hla  debt*.  It  doea  not  prevent  him  from 
continuing  in  trade,  depositing  money  In 
hajik,  drawing  checki  and  paying  debt*  as 
they  mature,  either  to  hia  own  hank  or  any 
other  creditor.  It  doci  provide,  howerer, 
that  if  bankruptcy  enauea,  all  payments 
thUH  made,  within  the  four  montlis  period, 
may  be  recovered  by  the  trustee,  if  the  cred- 
itor had  reaaonable  cause  to  believe  that  a 
^preference  would  be  thereby  effected. 
g  In  thia  case  the  referee  found  as  a  fact 
•that  the  hank'had  no  reasonable  cause  to 
believe  that  a  preference  would  result.  The 
district  Judge  made  no  finding  of  fact, 
though  in  bis  opinion,  which  cannot  be  con- 
sidered sj  a  finding  of  fact,  be  did  state 
that  the  bank  had  a  right  to  examine  the 
company's  books,  and  could  have  diacovered 
that  a  preference  would  result.  The  cir- 
cuit court  of  appeals  made  no  ruling  on 
this  subject,  and  we  therefore  pass  to  the 
consideration  of  the  right  of  set-off  in  the 
light  of  the  Bnding  by  the  referee,  by  the 
district  judge,  and  hj  the  court  of  appeals, 
that  the  deposits  were  honestly  made,  In 
due  course  of  business,  and  without  any 
Intent  to  prefer  the  hank. 

^e  money  bo  deposited  was  the  proceeds 
of  the  aale  of  tickets  to  a  large  party  of 
round-the-world  tourists,  and  was  put  In 
bank,  not  for  the  purpose  of  preferring  it, 
but  In  the  expectation  of  being  used  for 
carrying  on  the  business  in  the  future  as 
U  the  past.  Indeed,  the  payments  were 
made  with  the  statement  that  the  company 
would  expect  the  bank  to  discount  other 
notes.  We  find  nothing  in  the  record  to 
Indicate  that  the  deposits  were  made  for 
the  purpose  of  enabling  the  hank  to  secure 
a  preference  by  the  exercise  of  the  right 
of  set-off.  The  case,  therefore,  comes  direct- 
ly within  the  decision  in  New  York  County 
Nat.  Bank  v.  Mauey,  192  U.  8.  136,  48  L. 
ed.  380,  24  Sup.  Ct.  Rep.  199,  where  $3,- 
894  deposited  by  an  insolTent  customer,  in 
good  faith,  four  days  before  the  flting  of 
the  petition  against  him,  was  allowed  to 
the  bank  by  way  of  set-off  on  notes  of  the 
bankrupt  held  by  it. 

An  effort  Is  made  to  distinguish  that  case 
from  this,  by  calling  attention  to  the  fact 
that  here,  1^  cheeks  drawn  on  the  aaconnt 
or  notes  charged  to  the  acconnt,  the  par- 
Mas  themaelrea  voluntarily  mad*  the  tet-off 


before  the  peUtion  was  filed;  while  in  tha 
Maasey  Case  the  trustee,  under  the  super- 
vision  of  the  referee,  stated  an  account  and 
allowed  the  set-off  as  permitted  by  66a,« 
which  provide*  "that  In  all  caaes  of  mutual^ 
debt,  or  msCual  credita 'between  the  eatate* 
of  a  bankrupt  and  a  creditor,  the  account 
shall  be  stated  and  one  debt  shall  be  set 
off  against  the  other,  and  the  ttalance  only 
shall  be  allowed  or  paid." 

That  section  did  not  create  the  right  of 
net-off,  but  reeognlEcd  its  existence,  and 
provided  a  method  by  which  it  could  b* 
enforced  even  after  bankruptcy.  What  the 
□Id  books  called  a  right  of  stoppage — what 
business  men  call  set-off — is  a  right  given 
or  recognized  by  the  commercial  law  of  each 
of  the  states,  and  is  protected  by  the  bank- 
ruptcy act  if  the  petition  ia  filed  before  th* 
parties  have  themeelves  given  checks, 
charged  notes,  made  book  entries,  or  stated 
an  account  whereby  the  smaller  obligation 
i*  applied  on  the  larger. 

The  banker's  lien  on  deposits,  the  right 
of  retention  and  set-off  of  mutual  debts,  are 
frequently  spoken  of  as  though  they  wer* 
synonymous,  while  in  strictneu,  a  set-off 
Is  a  counterclaim  which  the  defendant  may 
interpose  by  way  of  cross-action  against  the 
plaintiff.  But,  broadly  apeakii^,  it  repre- 
sents the  right  which  one  party  has  against 
another  to  use  hie  claim  In  full  or  partial 
satisfaction  of  what  he  owes  to  the  other. 
That  right  i*  constantly  exercised  by  bnal- 
ness  men  in  making  book  entries  whereby 
one  mutual  debt  is  applied  against  another. 
It  the  parties  have  not  voluntarily  made  the 
entries,  and  suit  is  brought  by  one  against 
tha  other,  the  defendant,  to  avoid  a  cir- 
cuity of  action,  may  interpose  his  mutual 
claim  by  way  of  defense,  and  if  it  exceeds 
that  of  the  plaintiff,  may  recover  for  tha 
difference.  Such  counterclaim  can  be  aaeert- 
ed  aa  a  defense  or  by  the  voluntary  act  oS 
th*  partiea,  becauae  it  is  grounded  on  the 
absurdity  of  making  A  pay  B  when  B  owes 
A.  If  thia  aet-off  of  mutual  debts  has  been 
lawfully  made  by  the  parties  before  the  pe- 
tition is  filed,  there  is  no  necessity  of  the 
trustee  doing  so.  If  It  has  not  been  done 
by  the  parties,  then,  under  command  of  the 
statute,  it  must  be  done  by  the  trustee.  But 
there  is  nothing  in  6Sa  which  prevent*  then 
parties  from 'voluntarily  doing,  before  theP 
petition  is  filed,  what  the  law  itself  requires 
to  be  done  after  proceeding*  in  bankruptcy 
are  instituted. 

The  bank  wa«  indebted  to  the  Collvar 
Company  as  a  depositor  some  954,000  for 
money  deposited  In  good  faith  in  the  usual 
course  of  business,  end  with  no  purpose  of 
enabling  the  bank  to  secure  the  right  of  set- 
off. The  Collver  Company,  on  the  other 
hand,  waa  Indebted  to  the  bank  $25,000  on 
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notea  mmtnring  iX  varions  dates.  Theaa 
were  matuKl  debts,  and  if,  on  tbe  date  the 
flret  Dote  became  due,  tha  Collver  Ccm- 
puij  had  /ailed  to  pay  it,  the  bank  could 
have  enforced  ita  bautcer'a  lien  or  its  right 
of  set-off,  by  applying  tS.OOO  of  the  de- 
posits in  payment  of  the  note  vrhich  ma- 
tured that  day,  and  lo  oa  as  each  of  the 
otbar  notes  became  du&  It  cannot  have 
been  illegal  for  the  parties  on  September  12, 
20,  30,  October  3  and  14,  to  do  what  the 
law  would  have  required  the  trustee  to  do 
in  stating  tbe  account  after  the  petition 
was  aied  on  December  16,  1810.  No  money 
passed  in  either  instance;  for,  whether  the 
checks  for  $6,000  were  paid  or  notes  for 
96,000  was  charged  was,  in  either  event,  a 
book  entry  equivalent  to  the  voluntary  ex- 
ercise by  the  parties  of  the  right  of  set-off. 

The  bankruptcy  act  recogniies  this  right, 
and  it  cannot  be  taken  away  by  construc- 
tion beeauM  of  the  possibility  that  it  may 
be  abused.  The  remedy  against  that  evU 
is  found  in  the  fact  that  the  trustee  is  au- 
thorized to  sue  and  recover  if  it  is  sbown 
that  after  insolvency  tbe  money  was 
posited  for  the  purpose  of  ensbling  a  bank 
or  other  creditor  to  secnre  a  preference. 
But  to  deny  the  right  of  set-off  in  cases  like 
this,  wonld  in  many  cases  make  banks  hesi- 
tate to  honor  checks  given  to  third  persons, 
would  precipitate  bankruptcy,  and  so  inter- 
fere with  the  course  of  tniBiDess  as  to  pro- 
duce evila  of  serious  and  far-reaching 
•equence. 

Affirmed. 


on  O.  fl.  m.) 
QBOHOE  W.  BOND  et  aL,  Appt*., 


Public  Landb  ((  223*)  —  Pbivatb  Lann 
Claims— Spanish  Land  Gkant  —  Com- 

KITNAL    OR    IHDIVIDDAL    —    UNALLOTTXD 
IiAHD. 

1.  Title  to,  and  the  power  of  disposal  of, 
the  unallotted  land  within  the  exterior 
boundafiea  ol  a  Spanish  land  grant,  must 
be  deemed  to  have  remained  in  tha  Crown, 
and  passed  to  the  United  States  upon  the 
acquisition  of  the  territory,  where  the  gov- 
ernor msde  the  grant  "to  be  without  pro- 
hibition to  anyone  desiring  to  aettle  the 
same,"  juridical  possesiion  to  be  by  "giv- 
ing in  all  cases  to  each  one  the  portion  he 
may  be  entitled  to,"  and  where  juridical 
possession  and  allotment  were  made  to  some 
persona  not  petitioning,  while  no  land  was 
allotted  to  some  of  tiie  petitioners,  auch 
grant  being  therefore  communal,  in  which 
settlers,  and  no  others,  could  by  allotment 
obtain  individual,  several  interests. 

(Ed.  Note,— For  olbar  casts,  tee  Public  Land*, 
Cent.  Dig.  ig  105-719,  TSI-T^B;    Dec.  Dl|.  i  223.*] 


PuBUO  Laitds  (I  223*)  —  Pbivaxi  Lakd 
Claiub  —  CoNFTuiATioir  —  ComnjKAL 

GBAHl^EnTECT. 

I.  A  patent  issued  to  tbe  town  of  TomC, 
Naw  Maxieo,  following  congressional  eon- 
flrmatjon  by  the  act  of  December  22,  1868 
(11  SUL  at  L.  374,  chap.  S),  of  a  Soanish 
oommunal  grant,  paised  title  to  all  the  un- 
allotted land  from  the  United  States  to  the 
town,  unburdened  by  sny  trust  for  the  heirs 
or  grantees  of  the  persons  named  in  ths 
original  petition  or  grant. 

CSd.  Nota.— For  otfier  esses,  sm  '^bllo  Lsads, 
Cant.  DIK.  H  70S-TU.  Ttl-TUi    Dec.  Dig.  |  ZZl.*] 
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APPEAL  from  tbe  Supreme  Court  of  tha 
Territory  of  New  Mexico  to  raviaw  a 
decree  which  affirmed  a  decree  of  the  Dis- 
trict Court  for  the  Counfy  of  Valencia,  in 
tlkat  territory,  diemissing  a  suit  for  parti- 
tion and  to  quiet  title.     Affirmed. 

See  same  case  below,  16  N.  M.  S60,  120 
Pac.  707. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  BJtdiard  B.  Hanaa  and  Praneii 
C.  Wilson  for  appellants. 

Mr.  Fnuik  W.  Olsjioy  for  appellees.      ^ 

*  Mr.  Jostles  Tan  I>«Tuit«r  delivered  ths* 
opinion  of  the  court: 

This  suit  was  begun  bj  a  petition  for 
partition  and  to  quiet  title,  filed  by  George 
W.  Bond  and  eighty-two  others  in  the  dis- 
trict court  of  Valencia  county.  New  Mexico, 
against  the  unknown  heirs  of  twenty-nine 
persons  named,  all  deceased,  and  the  un- 
Icnown  owners,  proprietors,  and  claimants 
of  the  premises  commonly  called  the  TomA 
grant,  situate  in  that  county,  and  de- 
scribed as  containing  121,69  4  JiS  aerea. 
The  plaintiffs  allc^  that  they  were  own- 
ers of  an  undivided  haU  interest. 

Tha  town  of  TomS  appeared  and  an- 
swered, denying  any  title  or  interest  In 
tbe  plaintiffs,  averring  that  the  grant  hiy 
Spain  was  to  the  town  in  communal  right, 
was  confirmed  by  act  of  Congress  to  tha 
town,  a  then-existing  municipality,  was  so 
patented  by  the  United  States,  and  was 
incorporated  under  the  laws  of  New  Mex- 
ico; that  allotments  were  made  of  parts 
of  the  land  to  settlers  on  tha  grant  in  fee 
in  severalty,  and  ownership  of  the  residttO 
waa  in  the  municipality  ■'x^  l>sd  been  held 
by  it  exclusirely  and  adversely  since  it  wu 
patented,  April  E,  1871. 

Doroteo  Chaves,  with  three  hundred  and 
ninefy-one  others,  appeared  and  answered, 
denying  any  Individual  right  in  any  of  tha 
plaintiffs,  adapting  the  answsr  of  Ue  town 
as  to  the  communal  character  of  the  grant, 
averring  tliat  they  were  themadvea  MfVtr' 
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akllf  ownen  in  fee  of  parta  o(  the  grant, 
«aDd  ruigting  partition, 

■  *  Truiatatioiia  of  the  title  papen  were,  by 
■tlpulAtioii,  made  parte  of  the  uuwerm. 
DemurTen  to  the  Utter  ware  orerruled, 
and  a  replj  waa  filed,  to  which  there  was  a 
demurrer.  This  demnrrer  was  lustained, 
and  the  plaiutlffa  electing  to  atand  upon 
their  reply,  jndgment  waa  rendered  dia- 
miaaing  the  suit.  Upon  the  plaintiffs'  ap- 
peal, the  (upreme  court  of  the  territory 
affirmed  the  judgment  (10  N.  M.  060,  120 
Pae.  707),  and  on  a  further  appeal  the 
eaae  Is  uow  before  this  court. 

The  facta  are  aettled  )ff  the  pleadings. 
Th«  questions  here  are  whether  the  origiDal 
grant  made  by  the  Crown  of  Spain  in  1739 
waa  in  fee  in  individual  right  or  in  coin- 
munal  right  to  the  town,  title  remaining 
in  the  Crown  except  as  to  specific  parcels 
allotted  to  individuals,  and  whether,  if  it 
was  a  grant  in  individual  right,  the  con- 
firming act  of  Congress,  and  the  patent 
pursuant   thereto,    changed    Its   character. 

The  facta,  as  shown  b;  the  record,  are 
these:  Juan  Barela,  with  twen^-eigbt  oth- 
ers, in  1730  petitioned  that  iii»  gorernor 
"^  pleased  to  donate  to  them  the  land 
called  Tomf  Dominguez,  granted  to  those 
who  first  solicited  the  same  and  whom  de- 
elined  settling  thereon."  The  governor  did 
"grant  to  them,  in  the  name  of  bia  Majea- 
ty,  whom  may  God  preserve,  the  land  pe- 
titioned for,  called  the  land  of  Tome  Domin- 
Kues,  for  themselvea,  their  successors,  and 
whomever  may  have  a  right  thereto  under 
the  conditions  and  eirciim stances  required 
in  such  eases,  and  which  is  to  be  without 
prohibition  to  anyone  desiring  to  settle  the 
same,  holding  and  improving  it  during  the 
time  required  by  law.  In  view  of  which, 
I  should  order,  and  did  order,  that  said 
senior  justice  or  his  lieutenant,  whose  duty 
it  Is,  shall  place  them  In  posseesioo  of  the 
aforementioned  lands,  giving  In  all  cases 
to  each  one  the  portion  he  may  be  entitled 
to  in  order  to  avoid  difficulties  which  may 
occur  in  the  future." 
a     There  was  a  giving  of  "juridical  possea- 

■  sion," — a  form  and'ceremony  eaaential  to 
the  paaaing  of  title  by  grant  under  the 
Bpanish  law.  The  report  of  the  officer  con- 
ducting this  ceremony,  ho  far  as  here  ma- 
terial, ia  as  foUons:  "In  the  new  settle- 
ment of  'Nueatra  Seflora  de  la  ConcepciAn 
i6  Tom6  Dominguez,'  instituted  and  eetab- 
lielied  by  Don  Oaspar  Mendoxa,  actual  gov- 
ernor and  captain  general  of  this  Kingdom 
of  New  Mexico,  on  the  thirtieth  day  of 
the  month  of  July,  In  the  year  one  thou- 
Murf  mma  hundred  and  thir^-nlna,    .    .    . 


the  parties  eoneemed  being  together,  1  pro- 
ceeded to  the  above-mentioned  place,  and 
all  bdng  present,  I  notified  them  of  the 
decree;  I  took  them  by  the  hand,  walked 
with  them  over  the  land;  they  cried  out, 
pulled  up  waeda,  threw  atonea,  as  required 
by  lawj  and  having  placed  the  new  settlers 
in  pouession  of  said  landa,  I  gave  them 
the  title  and  vocation  they  should  have  in 
the  settlement,  which  bears  the  name  afore- 
mentioned. .  .  .  And  the  first  proceed- 
ings having  been  noted,  I  proceeded  to 
establish  the  boundaries  a*  contained  in 
the  first  petition  ...  at  which  prin- 
cipal boundaries  I  ordered  them  to  perpetu- 
ate their  existence  with  permanent  land- 
marks, pointing  out  to  tiem  atao,  aa  a 
means  of  good  economy,  their  common  pas> 
turea,  water,  and  watering  places,  and  uaea 
and  customs  for  all,  to  be  the  same  with- 
out dispute,  with  the  condition  that  each 
one  is  to  use  the  same  without  dispute  in 
equal  portions,  the  richest  as  well  as  the 
poorest;  and  by  virtue  of  what  has  bcun 
ordered,  I  pronounce  this  royal  poasesaion 
as  sufficient  title  for  themHelves,  their  chil- 
dren, heira,  and  snccesaora,  to  hold  their 
lands  now  and  forever  at  their  will;  direct- 
ing them,  as  I  do  direct  them,  to  settle  the 
same  within  the  time  preacribed  by  the 
royal  ordinances;  and  for  their  greater 
quietude,  peace,  tranquillity,  and  Iiarmony, 
I  proceeded  to  point  out  the  land  each  fam- 
ily should  cultivate,  each  one  receiving  in 
length  a  suiGcient  quantity  to  plant  one 
tanega  of  com,  two  of  wheat,  garden  and 
house  lot,  as  followa;"  Here  follow  nine-a 
teen  names  of  original 'petitioners  as  given? 
allotments  of  land,  the  name  Manuel  Car- 
rillo  appearing  twice.  Ten  of  the  peti- 
tioners were  not  allotted  lands,  and  among 
those  who  obtained  allotments  were  ftva 
who  were  not  petitioners. 

It  is  unnecessary  to  diacusa  at  length  tha 
question  whether  the  grant  made  in  1739 
passed  a  title  to  the  persons  ttierein  named 
to  the  whole  tract,  or  whether  this  was 
merely  a  grant  in  severalty  of  the  landa 
allotted  to  the  persons  named  in  the  re- 
port showing  juridical  possession,  leaving 
title  to  the  unallotted  lands  in  the  Crown, 
to  be  allotted  to  future  settlers.  Examina- 
tion shows  that  the  petition,  decree,  and 
report  of  juridical  possession,  are  In  form 
Bubfltantially  like  those  In  United  Statea 
V.  Sandoval,  107  U.  S.  276,  42  L.  ed.  168, 
IT  Sup.  Ct.  Rep.  80B,  wherein  the  effect  of 
such  instruments  Is  discussed  at'  length. 
See  also  United  States  v.  SanU  ft,  IBS 
U.  S.  676,  41  L.  ed.  874,  17  Sup.  Ct  Bep. 
472;  Rio  Arriba  Land  k  CatUa  Co.  t.  Unit- 
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cd  Btatea,  167  U.  &  268,  «2  L.  ed.  176,  17 
Bup.  CL  Kep.  87B;  United  SUtea  y.  Peiu, 
176  U.  S.  fiOO,  M  L.  ad.  Ul,  SO  Sup.  Ct 
Rep.  16S. 

The  faet  that  ttit  gOTemnr  mkde  the 
gruit  "to  b«  without  prohibitioB  to  M17- 
an«  deairing  to  settle  the  eame,"  that  the 
juridinU  poBH«aioD  waj  to  be  by  "giving 
in  aJl  caee*  to  each  one  the  portioD  Im 
maj  be  entitled  to,"  end  that  juridical  poa- 
•euion  and  allotment  of  land  waa  made 
to  periona  not  petitioning, — in  the  theory 
of  the  plaintiff!,  not  beae&oiariea  ol  the 
deetee, — while  no  land  waa  allotted  to  t«u 
of  the  petitioner!,  who,  aooording  to  the 
aame  theory,  ware  benefloiariei,  la  not  ex- 
plicable on  any  other  theory  than  that  the 
grant  was  commnnal,  in  which  wttlera  and 
no  others  could  by  allotmenta  obtain  in- 
dividual, leveral  intereste.  On  thia  con- 
itruction  the  oml!aion  of  allotment!  to  pe- 
titioner! not  Identltying  themselves  with 
the  new  !ettlement  would  be  the  necessary 
eoDiequence,  aa  also  would  be  the  allot- 
ment* to  new  settlen  who  were  not  peti- 
tioners. 

Had    the    matter  (topped   there — had   no 

grant  been   made  by   Congress — the  grant 

„mu!t   have    been    effective    only    as    to    the 

§landa    allotted    in    several    right    to    those 

■  named  in'the  report  of  Juridical  posaeeaion. 

Title  to  and   power   to   diaposal   over   the 

residue  of  the  land  remained  in  the  Crown, 

and  passed  to  the  United  Statea  upon  the 

acquisition  of  the  territory. 

There  was,  however.  Congress ional  con- 
llnufttlon  of  the  grant.  In  186S  the  in- 
habitants of  Tomtf  petitioned  the  surveyor- 
general  for  New  Mexico  for  confirmation  of 
the  grant  to  the  town,  conformably  to  the 
act  of  July  22,  1BS4  (10  Stat,  at  L.  308, 
chap.  103).  It  was  so  confirmed  by  the 
act  of  December  Z2,  ISG8  (11  Stat,  at  L. 
374,  ehap.  5);  and  April  6,  1871,  paUnt 
issued  to  the  town  of  Tome.  It  is  said 
that  the  legal  title  so  passed  is  subject  to 
a  tru!t  for  the  heirs  of  the  original  peti- 
tioners, who,  it  is  claimed,  were  beneflciaries 
of  the  decree  of  the  Spanish  governor  in 
17S9. 

Aa  no  benefit  of  that  decree,  and  no  title 
to  any  of  the  land,  passed  to  any  of  the 
petitioners  save  those  to  whom  allotments 
were  made,  and  only  to  the. allotted  tracts, 
■o  further  discuuion  is  necessary.  When 
patent  to  the  entire  grant  Issued  to  the 
town  of  Tom«,  title  to  all  the  unallotted 
land  passed  from  the  United  Statea  to  the 
town,  unburdened  with  any  trust  for  heirs 
or  grantees  of  persons  named  in  the  origi- 
nal petition  and  decree, 
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on  O,  B.  tii.) 
I  UNITED  STATES,  Appt., 


Unmn  Statu  (|  105*)— Indiah  C 
Effect  of  JcBisDicrionai.  Act. 
1,  A   forum   for  the  adjudication  of  tlM 

elaim    according   to   applicable    legal    pri&- 


,  .  account  of  loBsee  si.._ 
tained  by  reason  of  the  opening  of  the  In- 
dian reservation  to  public  settlementi  and 
such  act  does  not  oontemplate  a  recoveix 
founded  upon  a  merely  moral  obligation,  or 
upon  any  interpretation  of  treaties  or  atat- 
nles  that  taila  to  give  effect  to  their  plaiis 
import  becauM  of  any  supposed  injustior 
to  the  ludians. 

[Bd.  Nots.—F'or  other  cu«,  mat  Unltsd  SUtea, 
Cent.  Dl;.  i  Si;    Du.  Dli.  |  lOS.*] 

Indians  U  11*}— Tribal  Aobekmxiit— Kx- 

isTiKo  Ehtkus, 

2.  ExistiDg  bona  fide  pre-emption  or 
homestead  entries  in  the  Mule  Lac  reserva- 
tion, including  entries  theretofore  passed 
to  patent,  were  embraced  by  the  provisa  fo> 
perfecting  subsisting  pre-emption  and  home- 
stead entries  if  found  regular  and  validr 
contained  in  S  6  of  the  act  of  January  14, 
1888  (25  Stat,  at  L.  642,  chap.  24>,  assented 
to  by  the  Mille  Lao  and  other  bands  »t 
Chippewa  Indians  in  Minnesota,  whereby  th* 
Indiana  were  to  cede  and  relinquisb  theiv 
various  reservationa  to  the  United  Stataar 
since  this  act  must  be  deemed  intended  to- 


la their  reservstion  after  the  treatv  of  Mny- 
7,  1S64  (13  Stat,  at  L.  0&3>,  by  putting  thv 
lands  in  that  reservation  in  the  same  eat*- 

Kry  aa  those  in  tlie  other  reservationa  ro- 
iquished  under  the  act 

IBd.  note.— For  Dtbar  caisi.  s«*  Indlsai,  CanC 
Die-  )  is ;    Dm.  Dig.  |  ll.*] 
United  States  (|  106*)— Ihdiam  CLAnre— 

Tbust  in  pRocEiDa  or  Bali  «t  Cbobb 

3.  Ihe  United  SUtes,  havmr  dieposad; 
under  the  general  land  laws,  of  the  land* 
in  the  Mille  Lac  Indian  reservation  not  filaJ 
upon,  instead  of  selling  them  aa  "pine"  oa 
"agricultural"  lands,  and  holding  the  pro> 
eeeds  in  trust  for  the  Indians,  as  was  qod- 
templated  hj  the  act  of  January  14,  IBSB-, 
under  whieh  they  were  ceded  to  the  UnitaA 
SUtes,  is  liable  to  the  Indiana  for  the  re- 
sulting loas,  although  such  wrongful  dis>- 
ral  was  in  obedience  to  directions  given 
tha  Joint  resolutions  of  Congress  of  De- 
cember Iff,  1S03  (2S  Stat,  at  L.  S76),  and 
M«7  27,  1898  (30  Stat,  at  L.  745),  which 
were  not  adopted  in  the  ererciae  of  the  ad- 
ministrative power  of  CoTigress  over  th« 
property  and  affairs  of  dependent  Indian 
wards,  but  were  intended  to  and  did  asaert 
aa  nnqualifled  power  of  dlapoaal  over  tba    , 


rsMsalriatopIc  AlmmBBBla  Dsa.  A  Am.  Sin-  IWTto  date.  S  Rep't 


■lofGooglc 


83  SUFRBUE  COURT  REPOBTEE. 


Oct.  Tbbi^ 


Unds  M  the  abw4vU  proper^  of  th«  gor- 
wnmeiit. 

tBd.  Nate.— Fer  other  cun,  ■*■  UnltM  Sntw, 
CanL  DI(.  1  »:   Dae  Die  i  loe.*] 


APPEAL  from  the  Court  of  Clainu  ta  ra- 
vin* Ml  award  to  Indiani  on  recount  of 
loEseE  luitained  b;  them  bj  tha  opening  of 
their  r«eervktion  to  public  Bettlement.  Be- 
Tened   uid   remAiided  for  further  proceed- 

6ee  Mme  cue  below,  47  Ct  CL  415. 

Ill*  facts  are  stated  in  the  opinion. 

AssUtant  Attorney  General  Adlcina  and 
llr.  OearK«  M.  Andenon  lor  appellant. 

Meian.  George  B.  EdcertOBT  P-  W. 
Hottghton,  C.  E.  RichardBOQ,  Harvey  S. 
Clapp,  and  Daniel  B.  Henderaon  for  appel- 


7  'Hr.  Jtutice  Vma  Deranler  delivered  tlie 
opinion  of  the  court; 

Thij  suit  was  begun  under  the  act  of  Feb- 
ruary 15,  1909  (35  Stat,  at  L.  619,  chap. 
126),  whicli  authoriied  the  court  of  claims 
"to  hear  and  determine  a  luit  or  suits  to 
be  brought  by  and  on  behalf  of  tfat  Mille 
I«c  band  of  Chippewa  Indians  in  the  state 
of  Minnesota  against  the  United  States,  on 
account  of  loeses  sustained  b;  than  or  the 
Chippewa*  of  Minnesota  by  reason  of  the 
opening  of  the  Mille  Lac  Reservation  .  .  . 
to  public  settlement  under  the  general  lan^i 
Uws  of  the  United  States." 

The  lands  to  which  the  act  and  the  (uit 
relate  are  tour  fractional  townships  border- 
ing on  the  Mille  Lac  in  Minnesota,  and 
three  islands  in  that  lake,  comprising  in 
All  a  little  more  than  61,000  acres.  The 
■nit  was  begun  in  the  name  of  the  Mille 
Lac  band,  and  the  eourt  of  claims,  two 
Judge*  dissenting,  gave  judgment  against 
the  United  SUtes  in  the  sum  of  $827,060.72, 
with  a  direction,  in  substance,  that  thp 
amount  recovered  be  credited  to  the  Chip- 
pewas  of  Minnesota  and  distributed  among 
them  under  the  provisions  of  j  7  of  the 
act  of  January  14,  1889  (26  Stat,  at  L.  042, 
chap.  24),  47  Ct.  CL  415.  The  case  is  here 
npcn  the  appeal  of  the  United  States. 

The  Judgment  was  sought  and  was  ren- 
dered on  the  theory  that  the  lands  were 
set  apart  and  reaerved  for  the  occupancy 
and  use  of  the  Mille  Lac  band  by  treaties 
of  February  22,  1S5G  (10  Stat,  at  L.  I1B5), 
March  11,  1803  (IS  SUt.  at  L.  1249], 
and  May  T,  16S4  (13  SUt.  at  L.  693),  and 
were  subsequently  relinquished  to  the  Unit- 
ed States  pursuant  to  the  act  of  January 
14,  1B89,  supra,  upon  eertain  tmati  Qkare- 


in  named,  and  that  fa  violation  of  thnae 
treaties  and'that  act  they  were  opened!? 
to  settlement  and  disposal  under  the  gen- 
eral land  laws  of  the  United  States  and  were 
disposed  of  thereunder,  to  the  great  loss 
and  damage  ol  the  Mille  Lao  band  or  tha 
Chippewas  of  Minnesota. 

The  arguments  at  the  bar  and  the  tniels 
are  addressed  to  these  questions:  1.  The 
■cope  of  the  jurisdictional  act.  2.  Tha 
righta  of  the  Indiana  in  the  lands  under  the 
treatiea  of  1S63  and  18S4.  3.  The  effect 
to  be  given  to  the  act  of  1869  and  ita  ac- 
ceptance by  the  Indians.  4.  Whether  the 
disposal  of  the  lands,  or  any  of  them,  under 
the  general  land  laws,  was  violativs  of  the 
rights  of  the  Indians. 

The  jurisdictional  act  malLes  no  admis- 
sion of  liability,  or  of  any  grotind  of  lia- 
bility, on  the  part  of  the  government,  but 
merely  provides  a  forum  for  tha  adjudica- 
tion of  the  claim  according  to  applicable 
legal  principles.  Nor  does  it  contemplate 
that  recovery  may  be  founded  upon  any 
merely  moral  obligation,  not  expressed  in 
pertinent  treaties  or  statutes,  or  upon  any 
interpretation  of  either  that  tails  to  give 
eSect  to  their  plain  import,  because  of 
any  supposed  injustice  to  the  Indians. 
United  States  v.  Old  Settlers,  148  U.  S. 
427,  469,  37  L.  ed.  509,  624,  13  Sup.  Ct 
Rep.  eSOi  United  States  v.  Choctaw  Na^ 
tion,  17B  U.  S.  494,  635,  46  L.  ed.  291,  307, 
21  Sup.  Ct.  Rep.  149i  Sao  and  F.  Indians 
V.  Sac  k  F.  Indians,  220  U.  S.  481,  489, 
G5  L.  ed.  562,  656,  31  Sup.  Ct.  Rep.  473. 

Under  the  treaty  of  1855,  supra,  there 
were  reserved  for  tiie  occupancy  and  use  of 
the  Mississippi  bands  of  Chippewas,  of 
which  the  IhUUe  Lac  band  was  one,  six 
separate  tracta  of  land  in  Minnesota.  One 
of  these  embraced  the  township*  and  is- 
lands before  mentioned,  and  came  to  be  sep- 
arately occupied  by  the  Mille  Im£S,  al- 
though all  the  reservations  were  claimed 
in  common  by  all  the  bands.  By  the  trea^ 
of  1803,  supra,  the  lands  in  the  six  reser- 
vatiois,  the  one  occupied  by  Ue  Mills  I«cs 
being  in  terms  included,  were  expressly 
ceded  to  the  United  SUtes  (art.  1),  and 
one  large  tract  of  other  lands  in  UinneaoU 
was  reserved  for  the  future  home  of  alls 
the  bands,  including 'the  Mille  I«eB  (art.* 
2).  Provision  was  made  (art.  4)  for 
clearing  and  breaking  a  limited  area  in  the 
new  reservation  for  each  of  the  bands,  the 
Mille  Lacs  being  in  terms  included,  and 
(art.  6)  for  removing  the  agency  and 
sawmill  from  one  of  the  ceded  reservations 
to  the  new.  Article  12  of  this  treaty  was 
■s  follows, — special  Importanoe  being  now 
attached  to  its  proviso: 

"It  shall  not  be  obligatory  npon  the  In- 
dians,  parties  to   tUa  treaty,   to   remove 
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from  tbeir  pretent  reiarTfttioiu  until  the 
United  SUtet  ihall  haTe  flrat  compUed 
with  the  stipulation*  o(  •rtides  4  and  6 
of  thit  treaty,  when  the  United  States  ahall 
furnish  them  with  all  nectatny  trajuporta 
tion  and  Bubaiatenee  to  their  new  homes, 
and  subfliateiiee  for  six  monthi  thereafter: 
Provided,  ThKt,  owing  to  the  heretofore 
good  conduct  of  the  UiUe  Iac  Indians,  they 
■hall  not  be  compelled  to  remove  eo  long 
aa  the;  ihall  not  in  any  way  int«rlct«  with 
•r  In  any  manner  moleat  the  persona  or 
property  of  the  whites." 

The  treat;  of  1864,  supra,  superseded  that 
of  1863,  and  in  so  far  aa  their  prorisions 
are  material  here  ibey  were  identical,  ao 
we  shall  apeak  only  of  the  later  one.  In 
addition  to  the  creation  of  the  single  large 
reservation,  provision  was  made  for  the 
payment  of  la^e  annuities  to  the  Indians 
in  consideration  for  the  cession  of  the  six 
•riginal  reservations,  and  it  is  not  ques- 
tioned that  these  annuities  were  duly  paid 
to  all  the  bands,  including  the  Mills  Iacs, 
nor  that  there  was  a  full  compliance  with 
articles  4  and  6. 

A  treaty  negotiated  in  1867  {10  SUt.  at 
Ik  71B)  eliminated  a  considerable  portion 
of  the  large  tract  reserved  by  article  2  of 
ths  treaty  of  1864  and  substituted  a  new 
tract,  consisting  of  thirty-six  townships, 
which  came  to  be  Icnowu  as  the  White  Earth 
Reservation.  This  treaty  is  not  important 
bere,  save  as  it  explains  subsequent  refer- 
ences  to  the  White  Barth  ReservBtion. 
g  A  controversy  soon  arose  over  the  mean- 
•  Ing  and  elfeet'of  the  proviso  to  article  12 
of  the  treaty  of  1S64,  declaring,  "that, 
owing  to  the  heretofore  good  conduct  of 
the  Mills  Lac  Indians,  they  shall  not  be 
eompclled  to  remove  [from  the  old  reserva- 
tion to  the  new  one]  so  long  as  they  shall 
not  in  any  way  interfere  with  or  in  any 
manner  molest  the  persons  or  property  of 
tiie  whites."  On  the  part  of  the  executive 
■nd  administrative  officers  it  was  insisted — 
not,  however,  without  some  differences 
among  tbemselves — that  the  proviso  did 
not  invest  the  Mille  Laca  with  any  right 
In  the  old  reservation  expressly  ceded  by 
article  1  of  the  treaty,  but  merely  permit- 
ted them  to  remain  thereon  as  a  matter  of 
favor  I  that  one  purpose  of  the  cession  was 
to  enable  the  government  to  survey  the 
lands  and  open  them  to  settlement,  and 
that  it  was  not  intended  that  the  permis- 
sion to  remain  should  interfere  with  this, 
But  the  Mille  Lacs  maintained  tbat  the 
proviso  operated  to  reserve  the  lands  tor 
their  occnpaney  and  use  indeSnitely,  and 
that  the  lands  could  not  be  opened  to  set- 
tlement whik  tliey  remained  and  conducted 
themsdrea  properly  towards  the  whites  in 
that  Tidnlfy,     The  snmT  was  mads,  the' 


lands  were  deelaicd  open  to  settlement  and 
entry,  and  entries  in  considerable  numbers 
were  allowed  from  time  to  time;  t^ut  the 
Mille  Lacs  persisted  in  their  claim  and  re- 
fused to  move,  although  repeatedly  m- 
treated  to  do  so.  This  continued  to  be  the 
situation  until  the  act  of  1889  was  passed 
by  Congress  and  accepted  by  the  Mille  I'M 
and  other  Chippewas  of  Minnesota.  In  the 
meantime  an  order  was  issued  by  one  Secre- 
tary of  the  Interior,  suspending  the  allow- 
ance of  further  entries,  as  also  further  ac- 
tion upon  those  already  allowed,  and  this 
order  was  recalled  by  a  succeeding  Secre- 
tary. Congress  then  passed  the  act  of 
July  4,  1884  (23  GUt.  at  L.  76,  S9,  chap. 
180),  directing  that  the  lands  should  not 
"be  patented  or  disposed  of  in  any  manner 
until  further  legislation."  The  entries  al- 
lowed up  to  that  time  covered  about  GG,000^ 
acres,  or  approximately  nine  tenths  of  tbsg 
lands,  and  some  were  under 'investigation* 
upon  charges  that  they  were  fraudulent. 
After  the  passage  of  the  act  of  1684,  all 
further  action  was  suspended  awaiting  fur- 
ther legielaUon. 

That  legisUtion  eame  In  the  act  of  1880. 
It  provided  for  a  commission  to  negotiate 
with  all  the  bands  of  Chippewss  in  Minn- 
esota for  the  cession  and  relinquishment  of 
all  their  reservations,  excepting  the  White 
Earth  and  Red  Lake  Reservations,  and  for 
the  cession  and  relinquishment  of  so  much 
of  thent  as  should  not  be  required  for  allot- 
ments. It  further  provided  that  the  ces- 
sion and  relinquishment  should  be  obtained 
as  to  each  reservation,  other  than  the  Red 
Lake,  througb  the  assent  in  writing  of  two 
thirds  of  the  male  adults  of  the  band  "oc- 
cupying and  belonging  to"  it,  and,  as  to  the 
Red  Lake  Reservation,  through  a  like  as- 
sent of  two  thirds  of  the  male  adnlte  of 
all  the  Chippewas  in  the  state)  that  the 
cession  and  relinquishment  as  to  each  reser- 
vation should  be  subject  to  the  approval 
of  the  President,  and  when  approved  should 
operate  as  a  complete  extinguishment  of  the 
Indian  title  "for  the  purposes  and  upon  ths 
terms"  stated  in  the  act;  that  thereupon 
all  the  Chippewas  in  the  state,  excepting 
those  on  the  Red  Lake  Reservation,  should 
be  removed  to  and  take  up  their  residence 
on  the  White  Earth  Reservation,  and  re- 
ceive allotmente  in  severalty  therein,  and 
allotments  to  those  on  the  Red  Lake  Reser- 
vation should  be  made  in  that  reservation; 
that  any  Indian  residing  on  any  of  said 
reservations  might,  in  his  discretion,  take 
his  allotment  "on  the  reservation  where  he 
live*  ,  .  .  instead  of  being  removed;" 
that  the  ceded  lands  not  so  allotted  should 
be  classified  a*  "pine  lands"  and  as  "agri> 
cultural  lands,"  and  be  disposed  of  in  the 
mannsr  and  at  tbs  prices  stated  In  fhs 
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Mt;  And  (I  T)  that  all  moneja  Mcruing 
from  their  dUpoMil,  after  deducting  «z- 
penaei,  ahould  be  placed  in  the  tmanrj 
of  the  Uaited  States  to  the  credit  of  all 
_  tha  Chippewa*  of  Minnesota  aa  a  tnut  fund, 
g  drawing  interest  at  5  per  cent  per  annum, 

•  the  interest  to  be  nsed'lor  their  beneSt  and 
the  principal  to  be  distributed  among  them 
at  the  end  of  fifty  jean.  In  g  0  there  wu 
a  proviso,  deemed  important  here,  declaring 
"that  nothing  in  this  act  shall  be  held  to 
aathoriie  the  sale  or  other  disposal  under 
its  provisions  of  anj  tract  upon  which  there 
is  a  sulMiBting,  valid  pre-emption  or  home- 
•tead  entry,  but  any  such  entry  shall  be 
proceeded  with  under  the  r^ulations  and 
decisions  in  force  at  th«  date  of  iU  allow- 
ance, and  if  found  rq^lar  and  valid, 
patents  shall  issue  tharvon." 

Tlrough  negotiations  conducted  under  the 
authority  of  that  act,  the  commissioners 
secured  agreemente  with  the  Indians  em- 
bodying the  contemplated  cessions  and  re- 
linquishmente.  and  these,  upon  submission 
to  tha  President,  were  approved  by  him 
March  4,  18B0.  The  agreement  with  the 
MiUe  Laca,  in  addition  to  embodying  a 
ceuion  and  relinquishment  of  the  lands  in 
the  White  Earth  and  Red  Lake  Reserva- 
tion! not  required  for  allotments,  contained 
an  express  assent  to  all  the  provisions  of 
the  act  of  18B0,  and  an  express  relinquish- 
nent  ot  the  lands  in  the  MUle  Lao  Keserva- 
tion,  as  is  shown  by  the  following  excerpt 
from  the  agreement: 

"We,  the  undersigned,  being  male  adult 
Indiana  over  eighteen  years  of  age,  of  the 
Mille  Iiao  band  of  Cbippewas  ot  the  Mis- 
sissippi, occupying  and  belonging  to  the 
Mille  Loe  Reservation  under  and  by  virtue 
of  a  danse  in  the  twelfth  article  of  the 
treaty  ot  May  7,  1S64  (13  Stet.  at  L.  p. 
MS),  do  hereby  certify  and  declare  that  we 
have  heard  read,  interpreted,  and  thoroughly 
explained  to  our  understanding  the  act  of 
Congress,  approved  January  14,  ISS9,  en- 
titled, 'An  Act  for  the  Belief  and  Civiliza- 
tion of  the  Chippewa  Indians,  in  the  State 
of  Minnesota'  (Public,  No.  13),  which  said 
act  U  embodied  In  the  foregoing  instrument, 
and  after  such  explanation  and  uoderstand- 
ing,  have  consented  and  agreed  to  said  act, 
and  have  accepted  and  ratitted  the  same, 
and  do  hereby  iccept  and  consent  to  and 
gratify  the  said  act,  and  each  and  alt  of  the 

•  provislons'thereof,  .  .  .  and  we  do  also 
hereby  forever  relinquish  to  the  United 
States  the  right  of  occupancy  on  the  Mille 
Iac  Reservation,  reserved  to  us  by  the 
twelfth  article  of  the  treaty  of  May  7, 
18«4." 

This  agreement  was  n^otiated  at  a  o 
dl  of  the  Mille  Laos,  wherein  they  reiterated 
tbsir  daim  under  article  12,  and  at  fliat 


declined  to  assent  to  the  act  of  188ft,  hut 
upon  further  consideration  aasented  and 
then  signed  the  agreement.  The  conunia- 
sion,  in  reporting  the  result  of  ite  labors, 
gave  a  tabulated  statement  of  Uie  reserva- 
tions, with  the  area  of  each,  covered  by  the 
relinquish mente,  and  included  the  Mille  Lao 
Reservation,  with  an  area  of  S  1,0 14  acres, 
in  the  statement.  In  submitting  the  agree- 
ments, including  that  with  the  Mille  Lacs, 
to  tbe  President,  with  the  recommendation 
that  each  be  separately  approved,  as  waa 
done,  the  Secretary  of  the  Interior  referred 
to  the  prolonged  controversy  with  lUe  Mille 
Lacs  and  said:  "The  rights  of  the  Indians 
upon  this  reservation  have  been  a  vexed 
question,  full  of  difSculties  and  embarraas- 
mente;  but  it  is  hoped  that  this  sgreement 
will  furnish  a  basis  for  its  early  and  final 
solution."  Upon  approving  the  agreements 
(th<7  were  sometimes  spoken  of  as  consti- 
tuting in  the  aggregate  a  single  document) 
tbe  President  transmitted  a  copy  of  them 
and  of  the  accompanying  papers  to  Con- 
gress for  its  information,  and  in  the  let- 
ter of  transmittal  said:  "Being  satisfled 
from  an  examination  of  the  papera  submit- 
ted that  the  cession  and  relinquishment  by 
said  Chippewa  Indians  of  their  title  and 
interest  in  the  lands  specified  and  described 
in  the  agreement  with  the  different  bands 
or  tribea  ot  Chippewa  Indians  in  the  state 
ot  Minnesota  wsa  obtained  in  the  manner 
prescribed  in  tbe  lit  section  of  said  act, 
and  that  more  than  the  requisite  number 
have  signed  said  agreement,  I  have,  as  pro- 
vided by  said  act,  approved  the  said  in- 
struments in  writing  constituting  tiie  agree-— 
ment  entered  into  by  the  commisaioners  witbg 
said  Indians."  Shortly*  thereafter,  and  be-* 
fore  the  Mille  Lacs  removed  from  the  old 
reservation,  Congress  passed  the  act  of 
July  22.  1890  (26  Stat  at  L.  290,  chap. 
714 ) ,  whereby  a  railroad  right  of  way, 
including  station  grounds,  was  granted 
through  that  reservation  upon  condition 
that  compensation  therefor  be  paid  to  tUa 
United  States  for  tbe  use  of  the  Indians, 
and  that  a  failure  to  use  the  right  of  way 
and  station  grounds  for  railroad  purpoaea 
should  inure  to  the  beneSt  of  tbe  Indians, 
thereby  recognizing  that  the  Indians  had 
then  come  to  have  an  interest  in  the  dis- 
posal of  the  lands. 

After  tbe  Mille  Lacs  gave  their  assent 
to  the  act  of  188B  the  entries  theretofora 
allowed  were  examined  and  passed  upon 
by  tbe  Land  Department  in  regular  course^ 
and  such  as  were  found  to  be  regular  and 
bona  fide  were  passed  to  patent.  The  re- 
maining lauds  in  the  reservation  were  aub- 
sequenUy  disposed  of,  not  under  tha  act 
ot  188B,  but  under  the  general  land  laws, 
In  pursuanca  of  directions  ocmtiUned  In  tha 
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joint  reaolatioDt  of  December  10,  1893  (SS 
But  ftt  L.  STe),  Md  iSnj  27,  1B98  (30 
SUl  «t  L.  T4G]. 

Whatever  migbt  b«  uld  ot  its  meriti, 
It  !•  apparent  that  then  wa*  a  real  eon- 
troT«ra7  between  the  Mille  Laca  and  the 
govenunent  in  rctpeet  of  the  right*  of  the 
lonoBr  under  article  12  of  the  treaty  of 
1864,  and  that  the  controrert;  wa«  Btill 
mibiiitiiig  whan  the  net  of  1B80  wae  pasted 
by  CougreH  and  assented  to  by  the  Indians. 
And  w«  think  it  also  is  apparent  that  this 
oontroverBj  was  intanded  to  be  and  was 
thereby  adjusted  and  composed.  A  msni- 
feet  purpose  of  the  act  wae  to  bring  about 
the  removal  to  the  White  Earth  Reaerva- 
tion  of  all  the  ecattered  bands  reaiding 
elsewhere  than  on  Uie  Red  Lake  Reserva- 
tion, tbe  Mille  Laci  ai  well  aa  the  others; 
and  thle  was  to  be  aceompliahed,  not 
through  the  exertion  of  the  plenary  power 
«f  Congress,  but  through  n^^tlations  with 
and  the  assent  of  tbe  Indians.  The  provi- 
sion in  I  S  for  perfecting  .aubsiiting  pre- 
amption  and  homeitead  entries,  if  found 
Sregular  and  valid,  pointed  most  penuuively 
?to  a'purpose  to  extend  tbe  negotiations  to 
the  Mill*  Lac  Beservation.  The  commis- 
sion, the  Secretary  of  the  Interior,  and  tbe 
President,  In  seek  log,  obtaining,  and  ap- 
proving the  relinqniabment  of  that  reser- 
vation, aU  treated  it  as  within  the  purview 
of  the  act,  and  the  Mille  Laci  did  the  tame. 
Then,  too.  Congress  recognized  by  the  act 
of  1860,  shortly  following  the  approval  of 
the  agreement,  that  the  Indians  had  come 
to  have  an  interest  in  the  disposal  of  the 
lands  in  that  reaervation. 

But  while  the  government  thus  waived 
ft*  earlier  position  respecting  the  status 
of  the  reservation,  and  consented  to  recog- 
nise the  contention  of  the  Indians,  this 
was  done  upon  the  express  condition,  stated 
in  the  proviso  to  S  0,  "that  nothing  in 
this  s.t  shall  be  held  to  authorize  the  sale 
or  other  disposal  under  its  provision  of 
any  tract  upon  which  there  is  a  subsisting, 
valid  pre-emption  or  homestead  entry,  but 
any  such  entry  shall  be  proceeded  with 
under  the  regulations  and  decisions  in  force 
at  the  time  of  its  allowance,  and  if  fonnd 
regular  and  valid,  patents  shall  issue 
thereon."  In  other  words,  the  controversy 
was  intended  to  be  and  was  adjusted  and 
composed  by  eoncesstons  on  both  sides, 
wherel^  the  lands  in  the  Mille  Lae  Beser- 
vation were  put  In  the  same  category,  and 
were  to  be  disposed  of  for  tbe  benefit  of 
the  Indians  in  tbe  same  manner,  aa  the 
lands  in  the  other  reservations  relinquished 
under  the  act,  bnt  subject  to  the  condition 
and  qualification  that  all  subsisting  bona 
flde  pre-emption  and  homestead  entries 
ahonld  bs  eanied  to  oompMlon  sad  pat- 


ent under  tbe  regulatioaa  and  daoialona  in 
force  at  tbe  time  of  their  allowance. 

True,  it  la  said  on  behalf  •/  the  Indian* 
that  they  did  not  lo  understand  the  act; 
that  ia,  did  not  understand  that  existing 
entries  could  be  thus  carried  to  patent. 
But  of  this  it  Is  enough  to  observe  that 
tbe  language  of  the  proviso  to  g  6  is  plain 
and  unambiguous;  that  the  agreement  re-^ 
citea  that  the  Mille  Lacs  "do  hereby  acceptg 
and  consent  to  and*ratify  tlie  said  act,  and* 
each  and  all  of  the  provisions  thereof;" 
and  that  the  Indians,  no  leas  than  tbe 
United  States,  are  bound  by  the  plain  im- 
port of  the  language  of  the  act  and  the 
agreement.  Not  only  so,  but  the  act  con- 
ferred upon  tbe  Mille  Lacs  many  very  sub- 
stantial advantages  which  doubtless  con- 
stituted the  inducement  to  the  adjustment 
and  composition  to  which  they  assented. 
Among  other  advantages,  it  enabled  than 
to  ahare  in  the  proceeds  of  the  disposal  of 
a  vast  acreage  of  lands  in  which  they  oth- 
erwise  would   have  had   no  Interest. 

On  behalf  of  tbe  Indians  it  also  la  aaid 
that  tbe  proviso  was  limited  to  "regular 
and  valid"  pre-emption  and  homestead  en- 
tries, and  that  no  entry  of  lands  within  an 
Indian  reservation  could  corns  within  that 
limitation.  But  this  aaaumes  the  exlstenoe 
of  the  Mille  lAO  Raervation  at  the  tims 
of  the  entries,  which  waa  the  very  matter 
in  dispute.  Beside*,  the  Interpretation  sug- 
gested could  not  be  accepted  without  whol- 
ly rejecting  the  proviso,  for  if  it  waa  in- 
applicable to  entries  in  the  Mills  l4u>  tract, 
It  was  equally  inapplicable  to  any  In  the 
other  tracts  relinquished  nnder  the  act. 
In  saying  this  we  do  not  indicate  that  there 
were  other  entries,  for  the  report*  of  the 
Idtnd  and  Indian  Offlcea,  which  were  befors 
Congress  when  the  act  of  I8B9  waa  passed, 
disclosed  the  entries  in  the  Mills  Iao  traot 
and  did  not  show  any  others.  Of  course^ 
the  proviso  cannot  be  njected.  It  had  an 
office  to  perform  and  must  be  given  aSeet. 
It  meant,  aa  ita  terms  plainly  show,  that 
entries  made  In  accorduce  with  existing 
regulations  and  decisions  could,  if  bona 
fid^  be  carried  to  completion  and  patent 
In  the  usual  way;  and  the  phrase  "if  found 
regular  and  valid"  was  evidently  used  with 
special  reference  to  the  chaige  that  some 
of  the  entries  were  fraudulent,  and  with 
the  purpose  of  eliminating  such  as  were 
of  that  character. 


We  a 


accordingly  of  opinion  that  tlie^ 


act  of  1889,  to  which  the  Indians  fully  _ 
sented,  contemplated  and  •anthorlced  tha* 
completion,  and  the  isaniag  of  patents  on, 
all  existing  pre-emption  and  homestead 
entries  in  the  Mille  Lao  tract  which.  In 
the  conrse  of  proceeding*  in  the  Land  D» 
partmant^   ilionld   b*   found   to  ba   witUw 
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the  Uama  of  tha  prorlto  to  |  0,  mud  thert- 
for«  that  no  right*  of  the  IndiuiB  wen 
fringed  In  bo  dupoeing  of  landi  tmbraeed 
Id  such  entricB.  And  if«  think  the  evi- 
dent purpon  of  the  proviM  require!  that 
it  be  held  to  include  entrie*  of  thkt  daa* 
theretofore  pasMd  to  patent,  of  which  there 
were  some  imtanoea  during  th«  ttxly  peri- 
od of  the  eontrovertj. 

Am  respeete  other  Undi  in  that  tract, 
that  is,  such  at  were  not  within  the  terma 
of  the  proviso,  we  are  of  opinion  that  they 
came  within  the  general  proTigioni  of  the 
act,  and  were  to  be  diepoeed  of  thereunder 
for  the  benefit  of  the  Indisjia,  In  tike  i 
ner  as  were  the  ceded  lands  in  the  other 
reserrationa,  of  which  it  was  said  in  Min- 
nesota T.  Hitchcock,  186  U.  8.  37S,  3&4, 
46  L.  ed.  eS4,  965,  22  Sup.  Ct.  Kep.  660: 
"The  ceSHion  wu  not  to  the  United  States 
ahoolutelf,  but  in  trust.  It  was  a  cession 
of  all  of  the  unallotted  lands.  The  tnut 
was  to  be  executed  bj  the  sale  of  the  ceded 
lands  and  a  deposit  of  the  proceeds  in  the 
Treasury  of  the  United  States,  to  the  credit 
of  Uie  Indians,  anoh  sum  to  draw  Interest 
at  6  per  cent." 

As  before  stated,  the  lands  not  within  the 
proviso  were  disposed  of,  not  under  the 
■ct  of  1889,  but  under  the  general  land 
laws;  not  for  tlie  benefit  of  the  Indians, 
but  in  disregard  of  their  rights.  This  was 
clearly  in  violation  of  the  trust  before  de- 
■cribed,  and  the  Indians  are  entitled  to  re- 
cover for  the  resulting  loss.  In  principle 
it  is  as  if  the  lands  had  been  disposed  of 
conformably  to  the  act  of  18BQ,  and  the  net 
proceeds  placed  In  the  trust  fund  created 
by  S  7,  and  the  government  then  had  used 
the  money,  not  for  the  benefit  of  the  In- 
dians, but  for  some  wholly  different  pur- 
pose. That  the  wrongful  disposal  was  in 
obedience  to  directions  given  in  two  resolu- 
Htions  of  Congress  doe*  not  make  it  any  the 
•  less  a  violation  of  the  trust.  The'resolu- 
tions,  unlike  the  legislation  sustained  in 
Cherokee  Nation  v.  Hitchcock,  187  U.  8. 
294,  307,  47  L.  ed.  183,  190,  23  Sup.  Ct. 
Rep.  115,  and  Lone  Wolf  v.  Hitchcock,  187 
U.  8.  663,  6S4,  6S8,  47  L.  ed.  299,  306,  307, 
S3  Snp.  Ct.  Rep.  ZIB,  were  not  adopted  in 
the  ^BTcise  of  the  administrative  power 
of  CongresB  over  the  property  and  affairs 
of  dependent  Indian  wards,  but  were  in- 
tended to  assert,  and  did  assert,  an  un- 
qualiQed  power  of  disposal  over  the  lauds 
aa  the  absolute  property  of  the  govemmeut. 
Doubtless  this  was  because  there  was  a 
misapprehertsion  of  the  true  relation  of  the 
government  to  the  lands,  but  that  does  not 
alter  the  reiull. 

The  court  of  claima  gave  no  effect  to  the 
proviso  to  g  S,  and  the  findings  afford  no 
basis   for   separating   the   damages   rightly 


reeoverable  from  those  erroneously  assessed 
on  account  of  lands  dispoaed  of  under  pre- 
emption and  homestead  entries  allowed 
prior  to  the  aet  of  1889.  The  ease  must 
therefore  be  remanded  for  a  reassessment 
of  the  damages. 

By  reason  of  a  contention  advanced  in 
the  tnrlefs,  it  Is  well  to  observe  that  the 
damages  should  be  assessed  on  the  baais  of 
the  prices  which  would  have  been  control- 
ling had  the  act  of  1389  been  rightly  ap- 
plied. 

The  judgment  Is  reversed,  and  the  case  It 
remanded  for  further  proceedings  Id  con- 
formity with  this  opinion. 

Mr.  Justice  UoKenna  and  ICr.  JosUe* 
D«y  dissenL 

Oa  U.  B.  4T4.) 

CITY  OF  PADUCAH,  Kentucky,  Appt, 


Appkal  and  Ekbob  (I  80*)— "PiHAi.  Dm- 

A  decree  enjoining  a  municipality  from 
interfering  with  the  operation  of  a  tele- 
phone franchise  until  such  municipality 
■hall  put  in  force  an  ordinance  carrying  out 
a  compromise  agreement  between  it  and  the 
telephone  company,  the  decree  reciting 
that,  it  being  the  intent  to  give  the  ei^ 
the  option  of  permitting  the  present  statu* 
to  remain,  or  else  to  enact  the  agreed-upon 
ordinance,  the  court  reserves  the  right  and 
power  to  make  any  orders  needful  to  enforco 
the  injunction,  or  to  meet  any  emergency 
that  may  arise  out  of  nn  attempt  to  ezer- 
cdse  the  option, — is  not  final  lor  the  purpose 
of  appeal. 

tSd.  Nota.— For  other  oases,  wa  Appeal  and 
Krror.  Cent.  Dig.  »  i2».  Ot,  OX,  «a.  «H.  U7,  4H- 
»»;    Dec.  Dlr  |  SO.' 

For  otber  deflnltloos,  see  Words  and  Fbraaea, 
vol.  I,  pp.  tm-sms :    vol.  (,  p.  T6C3.] 

[No.  246.] 

Argued  April  22,  1913.    Decided  June  10^ 

1913. 

APPEAL  from  the  Circuit  Court  of  th* 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  decree  enjoining 
a  municipality  from  Interfering  with  ths 
operation  of  a  telephone  franchise  until 
such  municipality  shall  put  in  force  an  or- 
dinance carrying  out  a  compromise  agree- 
ment between  it  and  the  telephone  company. 
DiEmissed  for  lack  of  final  judgment. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Cunpbell,  Jr.,  W.  F. 
Bradshaw,  Jr.,  A.  Y.  Martin,  and  H.  S. 
Corbett  for  appellant. 

Messrs.  WllUftm  L.  Granbery  and  Hnat 
Qhipley  tor  appdlee. 
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•  ■  Hr.  Jiutiw  Imrton  delivered  the  opinlan 
of  tha  eonrt: 

The  appellee  hu  reieed  »  qneetion  %m  to 
the  flnalitf  of  the  decree  from  whieh  this 
appeal  wee  taken,  and  has  mored  that  the 
appeal  be  diamiMed  aa  premeture. 
The  motion  must  be  granted. 
From  the  bill  it  appears  that  a  etmtro- 
Tersj  had  ariaen  eonoernlng  the  legality  of 
»  "tax"  in  the  nature  of  an  annual  rental 
for  the  privilege  of  maintaining  upon  the 
etreets  the  polea  whieh  had  been  placed 
there  b;  "pemiiwion"  of  the  city,  many 
yean  before,  and  also  aa  t«  the  character 
and  duration  of  the  "permiaaion"  under 
whieh  the  telephone  company,  or  ita  prede- 
eeeeore,  had  placed  and  msintaioed  tlie 
polee  and  wires  npon  the  ctreeta  for  the 
oonduet  of  a  telephone  syatem.  It  alio  ap- 
peared from  the  bill  and  iti  exhibits  that, 
for  the  purpose  of  aettling  every  question 
at  isaue,  an  agreement  was  made  between 
the  parties,  whereby  the  terms  of  a  new  or- 
-dinanca  were  settled  upon,  nnder  which  or- 
^dinance  the  telephone  company  waa  to  pur- 
■  ehase  a  franchise  at  public  sale,  if'it  should 
be  the  highest  bidder,  the  terms  of  which 
■hould  l>e  according  to  those  arranged  be- 
tween the  city  and  the  company,  which 
terms  were  to  be  enacted  Into  an  ordinance 
by  the  council.  The  company  upon  its  part 
agreed  to  pa.y  to  the  city  in  full  settlement 
of  the  controversy  aa  to  the  pole  rentals 
whieh  had  been  imposed  and  of  all  other 
questions,  a  certain  som,  and  to  dismiss  its 
litigation  oonceming  the  same.  The  com- 
pany made  the  payment  and  it  was  accept- 
ed by  the  city.  An  ordinance  waa  there- 
upon passed,  which  granted  to  the  company 
the  right  to  maintain  its  poles  and  wirei 
npon  the  streets  for  a  term  of  twenty  years, 
and  imposed  conditions  as  to  the  maximum 
charge  for  telephone  service  which  the  com- 
pany claims  v>er€  radically  different  from 
lAose  wh4o\  had  been  agreed  upon,  and 
which,  the  bill  avers,  were  so  unreasonably 
low  as  to  prevent  a  profltable  conduct  of 
its  buMuess.  For  thia  reason  It  refused  to 
accept  the  ordinance,  and  reverted  to  its 
original  rights  under  the  permission  here- 
tofore referred  to,  and  such  other  rights 
as  had  resulted  from  its  long  occupation 
of  the  streets  with  its  poles  and  wires  with 
the  acquiescence  of  the  city.  Thereupon, 
the  eity  council  passed  certain  ordinances 
and  resolutions  and  gave  certain  notices 
which  the  bill  claims  constituted  an  im- 
pairment of  the  company's  contract  and 
property  rights  in  the  streets,  in  contra- 
TentioQ  of  the  contrail  and  due  process 
clauses  of  the  Constitution  of  the  United 
States.  A  temporary  injunction  was  grant- 
ad  against  any  action  by  the  city  Interfer- 
ii^  with  the  continuance  of  the  company's 
33  8.  C.  —62. 


polea  and  wires  upon  the  streets  and  the 
conduct  of  ita  business  as  it  had  thereto- 
fore been  carried  on. 

The  eity  answered,  denying,  in  substance^ 
that  it  had  entered  into  any  such  agree- 
ment as  charged,  and  also  its  authority  to 
malce  such  an  agreement.  It  admitted  the 
receipt  of  the  payment  aa  chaj-ged  and  ten-g, 
dered  ita  return,  with  interest.  Upon  a^ 
final  hearing  the  eontention  of  the*tele-> 
phone  company  waa  upheld.  That  part  of 
the  judgment  appealed  from   is   in   these 

"And  the  defendant,  city  of  Padncah, 
having,  aa  shown  by  the  record,  failed  to 
carry  out  the  agreement  of  compromise  en- 
tered into  between  it  and  the  complainant, 
though  receiving  parts  of  the  proceeds  ot 
said  compromiae,  the  said  eity  of  Paducah, 
its  officers,  agents,  employees,  and  all  other 
persons,  are  hereby  enjoined  and  restrained 
from  interfering  with  or  obstructing  the 
complainant  in  operating  a  telephone  ex- 
change In  ssid  dty,  and  in  connection  there- 
with erecting  polea  and  stringing  wires 
thereon  until  the  defendant  eity  shall  duly 
enact  and  put  into  foroe  an  ordinance  in 
the  exact  form  and  of  the  exact  substsjioe 
agreed  upon  between  tha  partiea,  aa  eel 
forth  in  tha  bill  of  complaint,  and  also  un- 
til, under  such  ordinance,  the  franchise 
therein  referred  to  has  been  fairly  and  in 
good  faith  oflered  at  public  sale,  and  hat 
fairly  and  in  good  faith  been  sold  in  the 
way  therein  provided  for-,  but  nothing  hera- 
shall  be  deemed  or  taken  to  interfere 
with  the  power  of  the  defendant,  ci^  of 
Paducah,  in  all  reasonable  and  proper  vrays 
to  r^pilate  such  setting  of  polea  and  string- 
ing of  wires  in  the  l^itlmate  exercise  of 
the  police  power  of  said  city  as  affecting 
said  telephone  exchange  and  ita  applianoes, 
shall  anything  herein  be  construed  as 
prohibiting  the  said  eity  from  making  rates 
telephone  service  lower  than  thoae 
named  In  said  ordinance,  if  it  shell  here- 
after result  that  said  rates  yield  to  the 
complainant,  or  any  other  person  who  may 
purchase  the  franchise  at  tha  sale  made 
pursuant  to  such  ordinance,  more  than  a 
fair  return  upon  the  reasonable  value  of 
tha  properly  at  the  time  it  Is  being  used, 
the  intention  ot  this  judgment  to  give 
to  the  city  of  Paducah  the  option  of  per- 
mitting the  present  status  to  remain  per- 
petually, or  else  to  enact  the  agreed-upon 
ordinance  and  fairly  to  put  it  into  fof-ce, 
and  the  court  now  reserves  the  right  and^ 
the  power  to  make  any  orders  that  may  ba* 
needful  not  only*to  enforce  tha  injunction,* 
but  also  to  meet  any  emergency  that  may 
!  ihould  the  city.  In  the  exercise  of  such 
option,  enact  and  put  into  foree  tha  ordir 
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nanM  referred  to;  uid  th* 
for  these  purpoaea." 

Thereupon  the  city,  witiioat  ezerciaiiig 
itA  option  or  makiDg  maj  deeUrBtioo  of  a 
purpose    Dot    to    eii4ct    the    ordintmee,    ap 

No  time  within  w-bkli  the  eitj  waa  to 
claet  to  paaB  the  ordinance,  carrring  out 
the  contract,  which  the  court  held  it  had 
made  with  the  telephone  company,  waa 
fixed  by  the  decree.  If  that  had  been  done, 
the  mere  failure  to  take  action  vrithin  that 
time  might  well  be  held  aa  a  conclusive 
rejection  of  the  option  to  cany  out  the 
•greement,  and  would  haTe  the  dfeot  of 
making  Bnal  the  decree  maintaining  tha 
pre-contract  aUtus.  Tuttle  t.  Claflin,  13 
C.  C.  A.  2S1,  SO  U.  a  App.  «T8,  66  Fed.  T. 
This  decree  on  its  face  ii  not  final,  and  tfaa 
teat  of  flnalit;  for  tbo  purposes  of  review 
by  this  court  by  appeal  Is  the  face  of  the 
decree  appealed  from.  If  the  eitj  had  elect- 
ed to  carry  out  its  agreement,  and  bad 
passed  an  ordinance  in  supposed  aeoord 
with  the  decree,  it  must  be  accepted  by  the 
court  aa  a  eoinpliance.  Judge  Braaa  fore- 
saw that  there  might  arise  many  questions 
out  of  an  attempt  to  exercise  the  option, 
and  therefore  reaerred  power  to  deal  with 
them  when  they  should  arise.  An  alHrm- 
anct  of  the  decree  by  this  court  would  re- 
quire that  the  cause  be  remanded  for  fnr- 
titer  proceedings  to  make  the  decree  flnal. 
The  right  to  elect  will  remain  open,  and, 
until  exercised  or  renounced  by  the  city, 
will  leave  both  parties  in  a  state  of  ana- 
penslon  as  to  their  rights  and  duties  until 
further  action  is  bad.  Such  a  decree,  be- 
ing interlocutory,  fa  not  flual  for  the  pur- 
poses of  appeal,  Qrant  t.  FlMmix  Mut  Ina. 
Co.  lOe  U.  S.  4Sfi,  27  L.  ed.  23T,  1  Sup.  Ct. 
Rep.  414;  Jones  v.  Craig  (Barker  v.  Craig) 
127  U.  B.  213,  32  L.  ed.  147,  8  Sup.  Ct  Bep. 
117S. 

This  appeal  must  be  dlamissed  u  pre- 
mature, and  the  cause  remanded  for  further 
proceedings. 

(Ki  V.  B.  tn.) 
NATIONAL   SAFE   DEPOaiT,   SAVTNOS, 


WILLIAM  B.  HIBBS. 

Bbtoffei.  (i  72*)— EqoirABLK  Ebtoppei^ 
Two  Pbbsons  Equally  Inkocbnt-^on- 
vxMioN  OF  Stock  CKanncATi. 
A  bank  taking  stock  certlflcatea  duly  as- 
signed in  blank  and  attested,  as  seeurl^ 
for  a  loan,  and  intrugting  them  to  a  clerk 
who  fraudulently    or   criminally    takes    the 
certificates  to  a  stockbroker,  t^  whom  ther 
•re  sold  for  the  clerk's  account  in  the  ordi- 
nary wurae  of  buaineas,  to  persona  paying 


full  value,  muat,  rather  than  the  atock- 
broker,  anawer  for  the  kaa  becanae  Ita  mi»> 
plaoed  conBdenee  is  the  clerk  made  tlw 
wrong  possible. 

[Bd.  Nets.— For  otHer  bum,  sm  ■Moppii. 
Cant.  DIa.  I  m:    Dee.  DU.  I  Tl.*] 

[No.  78.] 

Argued  April   14  and  15,   1913.     Deddad 
June  10,  1BI3. 

JN  EBROB  to  the  Court  of  AppeaU  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  in  favor  of 
defendant  in  an  action  for  ecoveision.  Af- 
flrmad. 

See  same  case  below,  32  App.  D.  C.  4SB. 

The  facts  are  atated  In  the  opinion. 

Ueaara.  Cbarles  L.  Fralley  aad  A.  8. 
Worthington  for  plaintiff  in  error. 

Meaars.  J.  3.  DarllUKton  and  W.  G. 
SnlllTan  for  defendant  in  error.  ^ 

*  Mr.  Justice  Day  delivered  the  opinion  <rf> 

the  court: 

Thia  case  ia  in  this  court  upon  writ  of 
error  to  the  Judgment  of  the  court  of  ap- 
peals of  the  District  of  Columbia  (32  App. 
D.  C.  459),  afBmiing  the  judgment  of  the 
aupreme  court  of  the  Diatriet  of  Columbia 
in  an  action  brought  l^  the  plaintiff  In 
error,  hereinafter  called  the  bank,  againat 
the  defendant  in  error,  for  the  alleged  eon- 
version  of  certain  aharee  of  stock.  The 
case  was  tried  upon  an  agreed  statemait  of 
facta,  from   which   it  appeara; 

The  plaintiff  in  error  has  been  doing  a 
general  banking  buBineaa  in  the  city  of 
Washington,  including  the  making  of  loans 
to  its  customers  on  promissory  notes  se- 
cured by  stock  collateral,  end,  to  a  limited 
extent,  tbe  buying  and  selling  of  stock  for 
its   customers   and   occaaionally   for   itself. 

On  March  12,  1903,  tbe  bank  made  a 
loan  to  one  T.  M.  Kelley  of  812,600,  for 
which  he  gave  hia  promissory  note,  payaUe 
on  demand,  and  deposited  with  the  bank 
certain  atoek  certificates  of  the  Mergen- 
thaler  Linotype  Company  as  collateral  se- 
curity. Each  of  the  certificates  stood  in 
the  name  of  T.  M.  Kelley,  and  on  its  face 
recited  that  It  was  tranaferable  by  him, 
in  person  or  hj  proxy,  only  upon  the  booki 
of  the  company  upon  surrender  of  the  cer- 
tificate, and  each  upon  its  back  contained 
an  asEignment  with  power  of  attorney  to 
transfer  the  stock  upon  the  hooka  of  the 
company,  signed  in  blank  by  Kelley,  whose 
signature  was  dnly  attested. 

One  Willard  H.  Myers  had  been  in  tbe 
eontinuoua  employ  of  the  bank  for  over 
twenty  yeara,  and  had  committed  no  aota 
ineoBsiatent  with  hEa  du^  to  Uie  bank,  and 
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wmi  tnutod  a*  ft  laitlifiil  ampli^M.  Dar- 
ing th«  laat  ten  jeua  of  hU  employment 
be  had  bean  general  boolckeeper  and  aoaUt- 
attt  nota  teller,  a  part  o(  bii  duties  being 
to  receive  and  enter  upon  the  cub  book  of 
the  bank  tb«  payment  of  loana  by  cu«- 
ntomera,  and  to  procure  from  one  of  tba 
^ofScera  ot  tba  bank  and  deliver  to  auch 
*  customen  *  tba  collateral  seciuity  pledged 
for  the  loaaa,  it  being  luual,  in  the  ordi- 
nary conrte  of  biuineae,  for  the  bank  to 
thiu  deliver  certificate*  to  him  upon  his 
requeat.  He  had  no  authority  and  it  was 
not  a  part  of  hit  employment  to  dispose 
of,  by  sale,  pledge,  or  otberwiae,  any  stock 
held  as  collateral  by  the  bank,  or  ownec' 
by  it  or  any  of  ita  customers. 

On  May  £«,  1604,  Uyera  requested  the 
secretaiy  of  the  bank  to  procure  from  tlie 
vault  where  such  securities  were  kept  the 
certificates  deposited  by  Eelley,  whereupon 
the  secretary  delivered  the  certificates  to 
Myers,  in  the  usual  course  of  busineas,  for 
the  purpose  of  having  them  returned  to 
Kelley,  similar  requests  having  been  made 
by  Myers  prior  thereto.  Eelley  had  not 
jmid  the  loan  or  asked  for  the  delivery  of 
the  stock,  and  Myers  made  no  entry  in 
tiie  cash  book. 

The  day  following,  May  27th,  Myers  de- 
livered two  of  such  certificates  to  the  cash- 
ier of  the  defendant  in  error,  a  stock  brok- 
er, for  8al«  on  bin  account,  and  at  the 
raqueat  of  the  cashier,  as  wa*  tbe  usual 
custom  where  tba  statures  of  the  assignor 
and  attesting  witness  are  unknown,  Myers, 
as  a  further  identification  of  such  signa- 
tures, signed  hla  name  to  the  attestation 
clause  of  the  assignment.  The  defendant 
in  error  being  out  of  tbe  city,  the  certifi- 
cates wera  turned  over  to  another  broker, 
by  whom  they  were  on  that  day  sold  on 
the  Washington  stock  exchange,  and  on 
the  same  day  Myers  received  the  check  of 
the  defendant  in  error  for  the  proceeds  of 
the   sale,   which   he  subsequently   cashed. 

Myers  did  not  represent  to  the  cashier 
of  the  defendant  in  error  that  he  wa* 
ing  the  stock  for  the  bank,  or  that  he 
acting  for  it  in  any  way,  or  indicate  that 
be  did  not  own  the  stock,  nor  did  the 
defendant  in  error  or  hi*  caahier  know 
have  cause  to  suspect  that  tbe  stock  did 
—  not  belong  to  Myers.  The  stock  was  lold, 
g  however,  without  the  knowledge  or 
"  sent  of  the  bank  or  Kelley.  By'the  custom 
of  banlcs,  brokers,  and  others  dealing  in 
stock,  which  custom  was  known  to  the  bank, 
the  poaseuion  of  stock  certificates  assigned 
in  blank  and  attested,  a*  were  tbe  eertift- 
eates  here  in  controversy,  has  been  recog- 
nized, fn  tbe  absence  of  knowledge  or  cause 
•f  nispicion  to  the  contrary,  a*  evidence 
W  wwnerabtp  or  of  authori^  to  sail,  pladga, 


or  otherwise  deal  with  such  certificatea  aa 
the  owner  might  do. 

Certain  of  the  other  certificates  deposited 
by  Eelky  were  disposed  ol  by  Myers, 
■ome  in  like  manner,  through  the  defend- 
ant in  error,  for  which  Myers  received  the 
proceeds,  others  being  hypothecated  with 
the  American  Security  k  Trust  Company, 
while  the  rest  were  surrendered  by  Myers 
to  the  authorities. 

In  this  case  conflicting  legal  principles 
are  invoked  and  relied  upon.  For  tbe  de- 
fandant  in  error  the  familiar  principle 
"that  where  one  of  two  innocent  persona 
must  suffer  by  the  acts  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it"  is  advanced.  Xbe 
plaintiff  in  error  invokes  the  principle  that 
wbere  the  owner  of  property,  such  as  atock 
certificates,  haa  lost  it  by  the  criminal  or 
fraudulent  act  of  another,  the  owner,  not 
voluntarily  or  negligently  conferring  upMi 
such  another  the  indicia  of  ownerabip  or 
apparent  title,  cannot  be  deprived  of  bia 
property  by  the  attempted  tranafer  of  title 
to  a  third  person  for  value,  no  matter 
how  innocent  the  purchaser  may  be  of 
knowledge  of  the  crime  or  fraud  by  which 
the  property  wa*  acquired. 

In  this  case  the  diligence  of  counsel  haa 
called  to  tbe  attention  of  tbe  court  many 
cases  more  or  less  applicable  to  the  facta 
herein  involved.  We  will  not  stop  to  pass 
them  in  review.  It  is  enough  to  say  tliat 
they  have  been  attentively  considered. 

Stock  certificatea  are  a  peculiar  kind  of 
property.  Although  not  negotiable  paper, 
■trietly  speaking,  they  are  the  basis  of  com- 
mercial transactions  large  and  small,  anda 
*an  frequently  sold  in  open  market  a*  ne-* 
gotiable  securities  are.  In  First  Nat.  Bank 
V.  lAnier,  II  Wall.  369,  377,  20  L.  ed. 
172,   174,  thi*  court  said: 

"Stock  certificates  ot  all  kinds  have  been 
eonstnicted  in  a  way  to  invite  the  confi- 
dence of  busineaa  men,  so  that  they  have 
become  the  basis  of  commercial  tranaae- 
tions  in  all  tbe  large  cities  of  tbe  country, 
and  are  sold  in  open  market  tbe  same  as 
other  securities.  Although  neither  in  form 
«r  character  negotiable  paper,  they  ap- 
proximate to  it  as  nearly  as  practicable. 
.  .  .  Whoever  in  good  faith  buys  tbe 
stock,  and  produces  to  the  corporation  the 
certificatea,  regularly  assigned,  with  power 
to  transfer,  1*  entitled  to  have  tbe  atock 
transferred  to  him." 

Theae  principles  are  well  known  to  busi- 
neaa men  and  are  constantly  acted  upon 
by  them.  This  cireumstence  should  be  giv- 
en due  weight  in  determining  the  rights  of 
'  the  partiea  in  this  esse. 

In  Boaaell  v.  American  Bell  Teleph.  Co. 
180  Uasa.  407,  02  N.  E.  7fil,  a  certificate 
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«f  atock  signed  in  blank  wa*  delivered  to 
an  agent  lor  the  purpose  of  •urrenderiiig 
it  to  the  eompuiy  in  order  to  (Atain  a  new 
certificate.  He  vioogfullj  obtained  an  ad- 
vance on  the  strengtli  of  the  certificate  by 
putting  it  in  pledge.  Dealing  with  the  con- 
tention that  the  ease  was  like  one  vhere 
the  certificate  had  been  stolen,  and  there- 
fore DO  title  could  be  traosferred,  Mr.  Jus- 
tice Holmes,  delivering  the  opinion  of  tht 
court,  said: 

"In  ScoJIene  f.  E.  E.  Rollins  ft  Sons,  ITS 
Mass.  346,  S8  Am.  St.  Rep.  386,  SO  N.  E. 
&S3,  it  ii  admitted  that  the  general  prin' 
oiple  there  laid  dovn  wonid  not  applj  to 
an  instrument  indorsed  in  blank  and  stolen 
before  it  had  been  transferred.  We  ahall 
not  examine  the  premises  of  this  defense 
because  we  cannot  accept  the  conclusian. 
The  qualiflcation  of  the  rule,  as  not  ap- 
plying when  the  instrument  is  stolen,  is 
not  based  upon  the  naiue  of  the  agent's 
crime,  but  upon  the  fact  that,  in  the  ordi- 
nary and  typical  case  of  tbeft,  the  owner 
has  not  intrusted  the  agent  with  the  docu- 
Sment,  and  therefore  is  not  considered  to 
■  bave'done  enough  to  be  estopped  as  against 
a  purchaser  in  good  faith.  Ee  certainly 
has  not  done  enough  if  the  estoppel  is  based 
upon  the  principle  that  when  one  of  two 
innocent  persons  is  to  sufFer,  the  sufferer 
should  be  the  one  whoae  confidence  put 
into  the  hands  of  the  wrongdoer  the  m 
of  doing  the  wrong.  But  in  a  ease 
the  present,  the  agent  has  btea  intrusted 
with  the  converted  propert]),  and  it  is 
totally  immaterial  whether,  by  a  stretch 
which  extends  larceny  beyond  the  true  field 
of  trespass,  his  wrong  has  been  brought 
within  the  criminal  law  or  not.  The  ground 
of  the  estoppel  is  present  and  the  estoppel 
arises.  The  distinction  U  not  new.  On 
the  one  side  are  casea  like  Enox  v.  Eden 
Muses  American  Co.  148  N.  T.  441,  31 
hM.A.  779,  61  Am.  St.  Rep.  700,  42  N.  E. 
SBS,  where  an  agent  or  servant  simply  had 
access  to  a  document  remaining  in  the  pos- 
session of  tbe  owner;  on  the  other,  case* 
like  Pennsylvania  R.  Co.'s  Appeal,  S6  Fa. 
SO,  where  posseBSion  is  intrusted  to  the 
agent  tor  one  purpose  and  he  uses  it  tor 
another.  It  cannot  matter  in  the  latter 
class  that  the  agent  intended  the  fraud 
from  the  outset." 

We  think  this  case  correctly  states  the 
principle,  and,  applied  to  the  case  in  hand, 
is  decisive  of  it.  Here  one  of  two  innocent 
persons  must  suffer  and  the  question  at 
last  is.  Where  shall  the  loss  fallT  It  is 
undeniable  that  th«  broker  obtained  the 
stock  oertificates,  containing  all  the  in- 
dicia of  ownership  and  possible  of  ready 
transfer,  from  one  who  had  possession  with 
the  bank's  consent,  and  who  brougfat  the 


eertlficates  to  blm,  apparently  clothed  with 
the  full  ownership  thereof  by  all  the  tests 
usually  applied  by  business  men  to  gain 
knowledge  upon  the  subject  before  mailing 
a  purchase  of  such  property.  On  the  other 
hand,  the  bank,  for  a  legitimate  purpose, 
with  confidence  in  one  of  its  own  employees, 
intrusted  the  certificates  to  him,  with  every 
evidence  of  title  and  transferability  upon 
them.  The  bank's  trusted  agent,  in  gross^ 
breach  of  hia  duty,  whether  with  technical* 
'criminality  or  not  ia  unimportant,  took* 
such  certificates,  thus  authenticated  with 
evidence  of  title,  to  one  who.  In  the  ordi- 
nary course  of  business,  sold  them  to  par- 
ties who  paid  full  value  for  them.  In  such 
case  we  think  the  principles  which  underlie 
equitable  estoppel  place  the  loss  upon  him 
whose  misplaced  confidence  bas  made  the 
wrong  possible.  Applying  this  principle, 
we  think  the  Court  of  Appeals  was  right 
in  afflrming  the  Judgment  of  the  Supreme 
Court,  and  its  judgmait  U  affirmed. 

wa  V.  8.  W.) 
PORTLAND  HAILWAT,  LIGHT,  ft  POW- 
ER COMPANY,  Pin.  in  Err., 

RAILROAD  COMMISSION  OF  OREGON. 

CocRTB  ft  386*)— Ensoa  to  Statb  Coubi^ 

Fedeeal  Qdestior  —  BiATUToaT  Coif- 

BTBtlOnOR. 

1.  A  decision  of  the  highest  state  court 
that  railway  fares  that  are  unreasonable  or 
unjustly  discriminatory  as  against  a  given 
locality  come  within  the  terms  of  Or^on 
Laws  1907,  chap.  63,  empowering  the  rail- 
road commission  to  remedy  discrimination 
in  ratcB,  is  binding  on  the  Federal  Supreme 
Court  when  determioins,  on  writ  of  error 
to  the  state  court,  wheUier  the  statute  and 
an  order  of  the  commlseiiHi  made  nnder  it 
deny  due  process  of  law. 

ria.  Noto.-Fop  othsr  ewes,  hs  ConrU.  Cent, 
Dig.  gi  9H-9GT,  B60-»e«;    Dec.  D1|;.  |  3«.*] 

CoNBTiTiTTiowAi.  Law  (|  298*)— CARRrraa 
f|  2*)— Due  Pbocesb  ot  Law  —  Stati 
BaQtrLATioH  or  Railway  Ratcs, 

2.  A  state,  when  empowering  its  railroad 
commiaaion  to  remedy  discrimination  ia 
railway  fares,  as  is  done  by  Oregon  Laws 
ISOT,  chap.  63,  may,  consistently  with  due 
process  of  law,  prohibit  fares  that  are  un- 
reasonable and  unjustly  discriminatory  as 
against  a  given  locality,  where  the  etatutc 
does  not  define  unjust  discrimination,  but 
leaves  it  to  the  commission  upon  bearing 
to  determine  what  rates  are  unjust  and  dis- 


to  auch  objection,  and  expressly  provides  for 
a  judicial  review  of  tbe  commission's  order. 
[Xd.  Nate. — For  other  crms.  b«*  Canstltatlmul 
Law,  Cent.  Dl|.  |  HI:  Dm.  Dls.  1  Kg;*  Oar- 
rlers.  Cant.  Dig.  g|  4.  5 :    Dec  Dig.  |  %•] 
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rSd.   Note. 


wben  supported  bj  competent  teetimon^, 
will  not  ordinBTilr  be  re-examined  in  the 
Federal  Supreme  Court  on  writ  of  error  to 
the  (tate  court. 

Note.— For  otiier  cases,  aee  Courtis  CaaL 
I  ICBl,  10»r    Dm.  Dig.  I  M9.T 
CONSnTUTIONAL  LAW   (I  298*)— DuB  Pbo- 
CBBS  oy  Law  —  Statb  Heoulation  op 
Bail  WAY  FABBS—Discsna  nation, 

4.  The  determination  ol  s  state  railway 
«ommiaiiioii,  conflrmed  b;  the  itate  conrta, 
that  a  town  on  one  division  of  a  Buburbau 
electric  railway  waa  discriminated  against, 
«antrar7  to  Or^on  Law*  1B07,  chap.  G3, 
empowering  the  railroad  commission  to  rem- 
edy discriminatory  rates,  cannot  be  said  to 
deny  due  process  of  law,  where  the  findings, 
based  on  evidence,  show  that  the  fare  with- 
out transfer  privil^es  for  a  ride  between 
the  city  terminus  and  the  town  in  question 
was  twice  the  fare  with  transfer  privileges 
diarged  for  a  ride  between  such  terminus 
and  ■  town  farther  away  on  another  divi- 
sion, and  that  the  circumstances  and  con- 
ditions governing  the  transportation  on  the 
two  diviaions  are  similar  exoept  for  the 
charging  of  tbe  different  rates  and  the  giv- 
ing of  transfer  privileses  to  the  one  divi- 
sion and  withholding  them  from  the  other. 

tea.  Note,- For  othsr  cu«a.  mta  CODitltatloaal 
Law.  Cent.  Dig.  t  M7l    D«c.  Dl|.  |  tK.'l 

Gabriers  (I  18*)— Batbb— DuoBiuiKATioit 

AOAINBT  LOCAUTT. 

5.  Charging  a  10<cent  fare  without  trans- 
fer privil^es  for  a  ride  on  a  auburhan  elec- 
tric railway  from  a  city  terminus  to  a 
specified  town,  and  only  a  S-cent  fare  with 
transfer  privileges  for  a  ride  between  such 
terminus  and  a  town  farther  away  on  an- 
other diviiion,  is  no  less  a  violation  of 
Oregon  Laws  1S07,  chap.  63,  prohibiting  dis- 
erimiuations  in  railway  fares  a*  against  a 
given  locality,  because  the  fare  on  the  lat- 
ter division  is  Sxed  at  5  cents  by  a  con- 
tract with  the  railway  company's  predeces- 
sor, since  such  contract  must  be  taken  to 
have  been  made  in  view  of  the  continuing 
power  of  tbe  state  to  control  the  transpor- 
tation rates  of  common  carriers  subject  to 
its  jurisdiction. 

[Bd.  Note.— For  other  caias.  •••  Carrtera,  -Cent. 
Dig.  11  21-M:    Dec.  Dls.  I  U••^ 

[No.  IIB.] 


IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judgment 
which  affirmed  a  judgment  of  ttte  Circuit 
Court  of  Marion  County,  in  that  State,  re- 
fusing to  enjoin  tbe  enforcement  of  an  or- 
der of  the  state  railroad  commission  regu- 
lating railway  fares.     Afflrmed. 

Bee  same  case  below,  S6  Or.  468,  lOB  Fac. 
T09,  lOB  Pao.  273. 


l^  tbe  munieipftl  corporation  of  Uilwaulda, 
in  the  state  of  Oregon,  before  the  railroad 
commission  of  that  state,  seeking  an  order 
restraining  the  Portland  Railway,  Light,  t 
Power  Company,  the  plaintiff  in  error,  oper- 
ating a  system  of  street  railways  in  the 
city  of  Portland,  Oregon,  and  certain  sub- 
urban roads  in  connection  therewith,  from 
practising  certain  alleged  discriminations  in 
rates  of  fare,  and  fixing  reasonable  fares 
between  the  city  of  Portland  and  the  town 
of  Milwaulcie.  Upon  hearing,  the  railroad 
commission  found  that  the  fares  charged 
by  the  railway  company  were  unjustly  dis- 
criminatory against  the  inhabitants  of  Mil- 
waulcie, and  ordered  a  reduction  between 
Milwaukie  and  Portland  from  10  ceota  to 
9  cents,  and  ordered  tbe  railway  companj 
to  furnish  to  the  passengers  traveling  ho- 
tween  such  points  the  same  transfer  privi- 
leges as  were  given  to  passei^ers  on  the 
Mt.  Scott  line  of  the  plaintiff  in  error. 
The  circuit  court  refused  to  enjoin  the  en- 
forcement of  the  order  of  the  commission, 
and  this  judgment  was  affirmed  by  the  su- 
preme court  of  Oregon.  S6  Or.  498,  10& 
Pac.  70B,  109  Pac.  273.  The  cose  was  then 
brought  to  this  court  upon  writ  of  error. 

An  idea  of  the  physical  aituation  of  this 
railroad  may  be  had  by  an  inspection  of 
ti.he  attached  plat,  wbicb  may  be  used  for 
illustration,  and  which  is  reproduced  from 
one  appended  to  plaintiff  in  error's  brief 
(the  city  limit*  of  Portland  being  repre- 
aented  by  the  dotted  line). 

The  circuit  court  made  the  following  find- 
ings of  fact: 

"1.  That  the  plaintiff  Portland  Railway, 
Light,  ft  Power  Company  is  a  corporation^ 
duly  organized  and  existing  under  and  bj^ 
virtue  of  tbe  law*  of  the  *tate  of'Oregon,* 
and  owns  and  operatca  by  electric  power 
a  suburban  and  interurban  railroad  a*  a 
common  carrier  in  this  state,  between  First 
and  Alder  streets  in  the  city  of  Portland, 
and  Canemah,  Claclcamaa  county,  Oregon, 
known  aa  the  "Oregon  City  division,"  and 
also  a  line  of  railroad  from  said  First  and 
Alder  streets  to  Lents  and  Lents  Junction, 
Multnomah  county,  Or^on,  known  as  the 
"Mount  Scott  division"  and  also  a  line  ol 
railroad  from  a  point  known  as  Oolf  Junc- 
tion, on  the  first-mentioned  line  of  railroad, 
easterly  and  southerly  through  Multnomab 
county  to  Nicknm,  Gates,  and  Cazadero,  in 
Clackamas  county,  Oregon,  said  Nickum, 
Gates,  and  Lenta  being  points  outside  ot 
the  city  of  Portland,  Oregon. 

"2.  That  the  defendant  is  the  duly  ap- 
pointed, organized,  and  acting  railroad  com- 
lassaion  of  Oregon,  under  the  provisions 
of  chapter  63  of  the  Laws  of  Oi'egon  for 
tbe  year  1907. 

"3.  That  the  town  of  Milwankie  is  a  mu- 
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niclpol  eorporktion  dulj  orguiisad  luuler 
and  exUting  bj  Tirtue  of  the  Uwi  of  tlie 
■tat«  of  Oregon. 

"4.  Th«t  the  Portland  RkilwKf  Compsn? 
it  ■  oorporation  orguiized  and  eiiBting  un- 
der and  b]r  Tirtus  oi  tbe  laws  of  the  itate 
of  Oregon.  That  its  atreet  car*  are  operated 
by  electric  power  within  the  ci^  of  Port- 
land and  to  tbe  ci^  of  St.  Johna,  Mult- 
nomah county,  Oregon,  and  that  it  Ii  ■ 
common  carrier.  That  a  majority  of  the 
capital  stock  of  the  aaid  Portland  Railway 
Company  il  owned  by  tbe  plaintiff  herein; 
and  tbat  the  said  Portland  Railway  Com- 
pany and  the  plaintiff  herein  are  operated 
nnder  a  common  management. 

"6.  lliat  plaintiff  haa  Mtabliahed  ratea 
of  fare  for  the  tranaportation  of  peraona 
traveling  aa  paaacngeri  IrowIiM;  upon  ita 
•aid  line  of  railway  and  l>etween  different 
point*  upon  Ita  said  railways  and  ita  aaid 
tenninna  at  Firat  and  Alder  atreeta  in  said 
_cl^  of  Portland,  and  between  Golf  Jnnc- 
^tion  and  the  placea  and  pointa  named  below, 

•  the* following  ratea,  fares,  and  charges  be- 
ing tboae  io  eatabliabed  and  the  distaneea 
being  aa  given  below : 

Between  Portland  and 

On  Oregon  City  DiTlelon. 
Golf  Junction  (within 

city  of  Portland)  . .     S.S6  miles  S  cents. 

Ijunbert   6-93  "  10  " 

Knight    e.29  "  10  " 

Hendee    6.44  "  10  " 

Milwaukie    6.71  "  10  " 

Island   7.05  "  10  " 

Milwaukie  HeighU  . .     T.70  "  15  " 

Courtney    8.30  "15  ■ 

Oak   Grove    8.48  "  IS  " 

Center 8.68  "  16  " 

Risley   0.26  "  16  " 

Oregon   City    14.47  "  25  " 

Canemah    16.47  "  26  " 

On  Mt.  Scott  Division. 
Baservolr  (nithincity 

of  Portland)    4.09  "  S  ' 

LenU 7.66  -  j  ■ 

Lenta  Junction 8.31  "  10  ■ 

On  Springwater  Division, 
ftolf  Junction  (within 

city  of  PortUnd)..     5.35  "  S  - 

Nickum 8.E1  "  5  ■ 

Kerrigan    7,28  "  10  " 

Bell   8.51  "  10  " 

Kendall 0.32  ••  10  " 

Lents   JuncUon    10.71  "  10  * 

■Gilbert    11.85  "  10  " 

«atu    12.38  "  10  ■ 

Wnaon    13.00  -  IS  " 

.Sycftmor*   13.48  "  16  " 

ejMiM    14.4S  •■  U  " 

•  •  Bs»WMi  Galf  Junetim  Ud 


On  On^OD  Cit?  Division. 

Lambert  JtT     "        S      * 

Knight    93      "         6       " 

Hendee   1.08     "        8      - 

Milwaukie    1.35      "         0       " 

laland    1.69      "         5       " 

Milwaukie    Heighta. .     2.34      "       10       " 

Courtney     2.94      "       10       " 

Oak  Grove  8.12     "      10      " 

Center 3.32      "       10       ■ 

Rialey    3.90      "       10       " 

Oregon  City 9.21      "       20       " 

Canemah 10.21     "      20      ■ 

On  Epringtvater  Divieion. 

Nickum I.J6     "        6      ■ 

Kerrigan    l.SO      "         6       " 

Bell    3.15      <■         6       " 

Kendall 8.B6      "         8       " 

Lents  Junction 6.36     *■        S      " 

Gilbert    8^9      "       10       " 

Gatee  ..; 7.02     "      10      " 

Wilson    7.64      "       10       " 

Sycamore   S.18     "      10      " 

Jenne    0.07     "      10      " 

"8.  That  the  diatanoe  between  Lents  and 
the  limit*  of  tbe  ci^  of  Portland  on  said 
plaintiff's  line  of  railroad  Is  3.60  miles. 
That  the  station  of  Haielwild  on  ptatntiff's 
aaid  Mt.  Scott  line  ia  a  mile  and  one  bait 
from  Lenta,  and  2  miles  outside  the  limits 
of  the  city  of  Portland.  That  tbe  distance 
on  the  line  of  tbe  said  Portland  Railway 
Company  from  the  terminus  of  said  com- 
pany near  First  and  Alder  streets  in  tbe 
said  eity  of  Portland,  to  tbe  terminus  in 
the  eity  of  St.  Johns,  Oregon,  ia  to  wit: 
B  mllee.  The  distance  from  the  said  terml- 
nua  in  the  city  of  Portland,  Oregon,  to  th^ 
city  limita  of  the  asid'city  of  St.  Johns,* 
Is  about  7  miles,  and  from  there  to  the 
terminus  in  the  said  city  of  St.  Johns  prop- 
er ia  about  2  milea. 

"7.  That  the  aforesaid  place*  are  suburb* 
of  the  city  of  Portland. 

"8.  That  plaintiff's  predeceesor  acquired, 
about  4  miles  of  track  and  right  of  way 
which  extended  from  Mb  Tabor  Junction 
and  Lenta,  on  the  13th  day  of  April,  1001, 
by  and  pursuant  to  an  agreement  wherein 
and  whereby  it  was  agreed  in  oonsideration 
thereof  that  not  more  than  a  5-cent  fare 
should  be  charged  by  plaintiff's  aaid  prede- 
cessor, its  aucceasora  and  assigna,  for  any 
ride  between  Lenta  and  Portland.  The 
plaintiff  is  carrying  out  said  agreement. 
The  aaid  track  and  right  of  way  are  facili- 
tiee,  among  other  facilities,  used  by  the 
plaintiff  in  the  transportation  of  passengers 
between  Lenta  and  Portland. 

"S.  That  before  and  at  the  time  aaid 
Lents  contract  was  entered  Into,  the  popn* 
latlon  of  tbe  territory  eontiguona  to  said 
railroad  waa  emalL  That  now  the  popula- 
tion •(  iald  territory  U  about  10,000;  and 
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the  nlue  of  r«I  eaUte  in  LenU  and  uid 
territory  haa  increased  rapidly.  That  tbe 
eaid  increase  in  population  and  laud  Taluea 
has  been  and  is  due  in  a  great  measure  to 
th«  tact  that  the  plaintiff  haa  charged  and 
it  charging  but  B  cents  for  transportation 
of  passengers  between  First  and  Alder 
•tr«ets  in  the  city  of  Portland,  and  Lents, 
and  intermediate  points. 

"10.  That  at  the  time  said  Lents  con- 
tract was  entered  into  the  town  of  Mil- 
waulcie  had  a  population  of  about  SOO  peo' 
pie;  that  at  all  times  since  said  Lents  con- 
tract was  entered  into  tbe  plaintiff  and  its 
predecessor  companies  have  charged  10  cents 
for  the  transportation  of  paBsengcrs  be- 
tween First  and  Alder  streets  in  tbe  city  of 
Portland  and  tbe  town  of  Milwaukie.  That 
« since  the  S  cents  fare  between  Lent*  and 
•  Portland  ha*  been  in 'operation  it  has 
caused  the  said  Lenta  and  Lents  territory 
to  increaee  in  papulation  as  aforesaid,  and 
■aid  land  Taluea  in  said  Lents  and  I^enta 
territory  to  increase  in  value  as  aforesaid, 
ftnd  has  stagnated  tbe  growth  and  popula- 
tion of  tbe  town  of  Milwaukie  territory, 
and    its   business    has   not   appreciably    in- 

"11.  That  by  reason  of  tbe  fact  that  the 
inhabitant*  of  the  town  of  Milwaukie  are 
eharged  double  the  fare  charged  the  in- 
habitant* of  Lent*  tor  transportation  be- 
tween their  respective  residences  and  the 
dtj  of  Portland,  tbe  inhabitant*  of  tbe 
town  of  Milwaokis  have  paid  to  the  plain- 
tiff large  sum*  of  money  in  tbe  aggr^ate 
for  transportation  from  the  town  of  Mil- 
waukie in  ezcea*  of  the  charges  made  in- 
habitant* ol  Lent*  for  transportation  from 
Lents  to  First  and  Alder  streets  in  the  city 
of  Portland,  to  the  great  injury  to  the 
said  inhabitanta  of  Milwaukie;  and  that  a 
ju*t  and  reasonable  rate,  not  discrimina- 
tory, to  be  charged  to  persons  between  First 
and  Alder  streets  in  the  city  of  Portland 
and  the  town  of  Milwaukie,  Or^on,  is  6 

"12.  That  the  bulk  of  the  inhobiUnts  of 
Um  town  and  territory  of  Milwaukie  are 
employed  in  the  city  of  Portland,  and  go  to 
and  from  their  homes  on  the  lines  of  plain- 
tiff's said  railroad  to  work  mornings  and 
evenings  daily. 

"13.  That  tbe  population  and  territory 
between  and  including  Lents  and  Hazel- 
wild,  a  distance  of  11  miles,  on  plaintiS^e 
Ut.  Scott  line,  are  substantially  the  same 
territory  and  population  between  Golf  Junc- 
Uon  on  the  city  limit*  of  Portland  and 
Milwaukie,  a  distance  of  1.31  miles,  on 
plaintiff's  Or^ou  City  division.  That  the 
conditions  and  eircumstanees  under  which 
plaintiff  transport*  passengers  between  I 
nrst  and  Alder  atraeta   In   uid  ei^  of' 


Portland,  and  tbe  atationa  on  the  Meant 
Scott  line  from  Haxelwild  to  Lents,  in* 
elusive,  are  subetantially  the  •ama  as  the^ 
circumstance*  and  condition*  under  wbich^ 
plaintiff  transports  passengers  >from  said* 
First  and  Alder  streets  to  stations  on  tbe 
Oregon  Ci^  line  from  said  Golf  Junction 
to  Milwaukie,  incluaiv*,  except  as  to  the 
rate  of  tare  charged  and  tbe  giving  of 
transfer  privileges  as  hereinafter  set  forth, 
which  fares  and  transfer  privileges  are  in 
favor  of  the  inhabitant*  of  tbe  territory 
from  Hazetwild  to  Lents,  inclusive. 

"14.  That  Nickum  is  a  station  on  tha 
plaintUTs  Springwater  division,  1.16  mile* 
easterly  from  Golf  Junction,  and  about 
3,000  feet  outside  tbe  city  limits  of  the  eit; 
of  Portland,  Oregon.  That  the  plaintiff 
operates  but  seven  trains  per  day  through 
Nickum,  between  Gasadero  and  Portland, 
in  either  direction.  That  otherwise,  except 
as  to  the  rates  of  fare  charged  and  the 
giving  of  transfers,  and  conditions  and  cir- 
cumstances as  to  Uie  transportation  of  pas- 
sengers between  Nickum  and  tbe  plaintiff's 
terminus  at  First  and  Alder  streets,  afore- 
said, are  substantially  the  same  as  between 
said  terminus  and  Milwaukie,  and  except 
also  that  the  travel  between  Milwaukie  and 
Portland  is  greater  than  between  Nickum 
and  Portland. 

"15.  That  from  points  on  the  Mt.  Scott 
division  without  the  city  of  Portland,  and 
Nickum,  on  the  Bpringnater  division,  end 
otber  points  on  said  division,  tbe  plaintiff 
furnishes  to  psssengers  who  pay  tare  to 
First  and  Alder  street*  in  the  city  of  Port- 
land, transfers,  entitling  the  bolder  thereof 
to  transportation  over  the  lines  of  the  street 
railway  of  said  Portland  Railway  Cnnpany 
in  the  ci^  of  Portland,  and  the  eitf  of  81 
Johns,  and  that  such  transfers  ore  not 
furnished  to  the  citizens  of  Milwankic^ 
traveling  and  paying  fare  from  SGIwankie 
to  said  First  and  Alder  streets. 

"IB.  That  the  evidence  does  not  show 
that,  considered  by  themselves,  or  in  nom- 
parison  with  otber  linea  of  travel,  the 
charges  of  tbe  plaintiff  upon  tbe  Oregon 
City  division  are  unreasonable,  but  that 
compared  with  the  charges  made  by  the^ 
plaintiff  upon  the  Springwater  and  Mt.^ 
Scott*  divisions,  the  charge*  of  the  plain-* 
tiff  for  tbe  transportation  of  passengers  be- 
tween said  First  and  Alder  streets  and  the 
town  of  Milwaukie  ate  unjust  and  unrea- 
sonably discriminatory,  and  give  undue 
preference. 

"IT.  That  the  evidence  is  not  sufficient 
to  show  the  value  of  the  property  of  the 
plaintiff  used  in  the  operation  of  it*  road, 
or  the  value  of  any  of  tbe  divisions  than- 
of,  heretofore  mentioned;  and  that  the  ari- 
dence  doe*  not  *hew  the  'income  or  expsndi- 
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turM  or  profit*  or  loaa,  il  uiy,  trwi  the 
opention  of  the  reapeetiTe  divliioiie  «f  the 
pUintiff'B  line  Above  mentioned,  or  the  ooit 
«f  truiBportiDg  paoeengeri  upon  anj  o( 
■neh  diTiaiona. 

"IS.  That  the  plaintiff  opemtea  ita  cara 
And  tTBDBporta  paasengers  between  Firat 
-and  Alder  streeti  vid  Uilwaulcie  either 
whoDj  over  the  Or^on  (St;  division,  from 
the  junction  at  the  eaat  end  of  the  Madi- 
aoD  street  bridge,  or  from  aaid  junction 
over  what  it  tanna  iti  Sellwood  division  to 
Golf  Junction,  and  then  over  the  Or^on 
City  divtaioQ  to  Milwaukie.  Tho  plaintiff 
«redita  all  of  the  Hilwaukie  buaineaa  trans- 
ported b;  waj  of  the  Sellwood  diviiion  to 
that  diviaion,  and  no  credit  or  account  ia 
taken  of  it  aa  in  part  earned  bj  the  Oregon 
est;  diviaion.  That  the  evidence  doea  not 
discloie  the  length  of  haul  of  an;  of  tbs 
paaaengera  transported  bj  the  plaintiff. 
That  the  court  it  therefore  unable  to  Bod 
«a  to  the  traffic  denaltj  to  and  from  Mil- 
wsukie,  or  on  the  Oregon  Cit;  diviaion, 
or  any  of  the  pUintifl'e  other  diviaiona. 

"19.  That  on  to  wit,  January  SDth,  ISOS, 
the  defendant,  alter  due  notice  and  full 
hearing,  made  and  entered,  and  eauaed  to 
be  served  upon  the  plaintiff,  the  certain 
orders  and  Bndingg  set  out  a*  'Exhibit  A,' 
attached  to  the  plaintiff'a  complaint.  Thai 
upon  the  reaubmiaaion  ol  the  aaid  matter 
to  the  said  defendant,  as  aforesaid,  the 
^■aid  defendant  made  a  certain  amendment 
eto  the  said  order,  and  returned  the  same 
•  into  this  court,  and  that'the  same  ia  now 
on  file  herein.  That  the  defendant  has 
caused  to  be  filed  in  this  court  a  certified 
transcript  of  all  its  proceeding*  leading 
up  to  and  including  its  said  order  and 
amendment.  That  the  said  order,  amend- 
ment, and  transcript  are  hereby  made  a 
part  of  these  flndinga." 

It  aboutd  be  noticed  that  by  the  law*  of 
Oregon,  Portland  beiog  a  city  exceeding 
fifty  thousand  in  population,  a  greater  fare 
than  6  cents  cannot  be  demanded  for  a 
continUDUa  trip  in  one  general  direction  be- 
tween any  two  pointa  in  the  city.  Bel- 
linger k  C.  Anno.  Codes  t  SUta.  |.20BS. 

Mesara.  FranbUn  T.  Griffith,  Joseph 
8.  Clark,  and  Frederick  V.  Holman  for 
plaintiff  in  error. 

Hr.  A.  M.  Crawford,  Attorney  Ganeral 
of  Or^on,  and  Meaara.  Clydo  B.  Altcbl' 
M>n,  B.  M.  Sewell,  and  R.  R.  Giltner  for  de- 
fendant in  error. 

Hr.  Justice  Dari  after  making  the  fore- 
going statement,  delivered  tha  i^lnion  of 
the  court: 

The  contentions  of  violation  of  Federal 
right  alleged  to  have  been  «et  np  and  da- 


'  nled  in  the  atate  court,  and  therefore  ta 
be  reviewable  here,  ariae  under  the  14th 
Amendment  to  the  Constitution,  securing 
due  process  of  law  and  equal  protection 
of  the  laws  aa  agaioat  state  action. 

The  statute  under  which  the  railroad 
commission  act«d  In  this  case  provides: 

"The  term  'railroad'  aa  used  herein  aball 
mean  and  embrace  all  corporations  .  .  • 
that  now,  or  may  hereafter,  own,  operate 
by  .  .  .  electric  .  .  .  power,  manage 
or  control,  any  .  .  .  interurban  rail- 
road ...  as  a  common  carrier  in  thi* 
state."     Lawa  of  Oregon,   1907,  chap.  63,^1 

s  11-  S 

•  "Upon  complaint  of  any  .  .  .  mnniol** 
pal  organization,  that  any  of  the  .  .  . 
fares  .  .  .  are  in  any  respect  unreason* 
able  or  unjustly  discriminatory,  .  .  . 
the  commission  may  notify  the  railroad 
complained  of  that  complaint  has  been 
made,  and  ten  days  after  such  notice  has 
been  given,  the  commiasion  may  proceed  to 
inveatigate  the  same.  .  '.  .  If,  upon  auelt 
investigation,  the  .  .  .  fares  .  .  p 
complained  of  shall  be  found  to  be  uarea- 
sonable  or  unjustly  discriminatory,  .  .  . 
the  commission  shall  have  power  to  fix  and 
order  subatituted  therefor  such  ,  ,  .  fares, 
■  .  .  aa  it  shall  have  determined  to  be 
just  and  reasonable,  and  which  shall  ba 
charged,  imposed,  and  followed  in  the  fu- 
ture."    Id.  g  28. 

"Whenever,  upon  an  investigation  mada 
under  the  provisions  of  thia  act,  the  com- 
mission shall  find  any  existing  .  .  . 
fares,  .  .  .  are  unreaHonable  or  unjust- 
ly discriminatory,  ...  it  shall  deter- 
mine  and  by  order  fix  a  reasonable  .  .  . 
fare  ...  to  be  Imposed,  observed,  and 
followed  in  the  future  in  lieu  of  that  found 
to  be  nnreasonable  or  unjustly  discrimina- 
tory."   Id.  1  30. 

"It  shall  be  unlawful  for  any  railroad  to 
demand,  charge,  collect,  or  receive  from 
any  person,  firm,  or  corporation  a  less  com- 
pensation for  .  ,  .  any  service  rendered 
or  to  be  rendered  by  said  railroad,  in  con- 
sideration of  said  person,  firm,  or  corpora- 
tion furnishing  any  part  of  the  facilities 
incident  thereto."    Id.  S  *8. 

"If  any  railroad  shall  make  or  give  any 
undue  or  unreasonable  preference  or  ad- 
vant^e  to  any  particular  person,  firm,  or 
corporation,  or  ahall  subject  any  particular 
person,  firm,  or  corporation  ...  to  any 
undue  or  unreaaonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever,  such 
railroad  shall  be  deemed  guilty  of  unjust 
diacrimi nation."     Id.  S  49. 

"The  provisions  of  this  act  shall  tie  liber-S 
ally  construed* with  a  view  to  the  publio* 
welfare,    efficient   transportation    faeUltlM, 
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ud  nitotaBtkl  jnstiee  between  .  .  .  pu- 
Mngen  and  nilnwda."    Id.  I  fiS. 

'TTlw  duties  ud  lUbilitie*  ol  the  rail- 
KMda,  defined  in  |  11  of  thU  met,  ahaU  be 
the  eame  aa  are  preaeribed  by  tbe  common 
Iftw,  and  the  rcmediea  against  them  the 
aame,  except  wbere  otherwise  provided  by 
the  Constitution  or  statutes  of  this  state, 
and  the  provisions  of  this  act  ara  eiunula- 
tive  thereto."     Id.  |  Gl. 

Section  32  of  the  act  provides  that  the 
Inroad  or  the  other  party  interested  in 
any  order  of  the  commisaion  &xing  fares 
may  commence  a  suit  in  tiia  circuit  court 
of  Uarion  county  against  the  commiation, 
to  Tacate  any  such  order,  on  the  ground 
that  the  fares  Axed  are  unlawfuL  Provi- 
sion is  made  for  tb«  service  of  ■ummons, 
the  filing  of  an  answer  by  tbe  commiuion, 
and  precedence  of  auch  a  eaoe,  and  that  it 
sball  lie  tried  and  determined  aa  a  suit  in 
equity. 

By  i  34,  U  different  or  additional  avi- 
dence  is  introducad  by  the  plaintiff  upon 
the  trial,  the  court,  before  rendering  judg- 
ment, ia  required,  unless  the  parties  stipu- 
late otherwise,  to  transmit  a  copy  of  tha 
evidence  to  the  commission,  which  may 
alter,  modify,  amend,  or  rescind  its  order 
snd  report  its  action  to  the  court.  It  the 
order  is  rescinded,  the  suit  ihsll  be  dis- 
missed; if  it  is  changed,  judgment  shall 
be  rendered  on  the  modified  order;  and  if 
it  ia  not  changed,  judgment  shall  be  ren- 
dered upon  the  original  order. 

Section  38  autlioriaes  an  appeal  hy  either 
party  to  the  supreme  court,  where  also  such 
a  caae  shall  have  precedence. 

The  supreme  court  of  Oregon  held  that 
tha  statute  applied  to  localities  aa  well  as 
Individuals,  and  that  fares  that  were  un- 
reasonable or  unjustly  discriminatory  as 
g  against  a  given  locality  came  within  its 
"I  terms.  This  eonBtructiou  of  the  statute  is 
■binding  upon  this  court,  and  it* is  to  be 
considered  as  thus  construed  by  the  supreme 
oourt  of  Oregon. 

The  authority  of  tha  statea  to  oontrol 
by  appropriate  legislation  the  rates  of  fare 
to  be  charged  by  street  railway  companies 
and  other  common  carriers  wholly  within 
their  borders  and  subject  to  their  laws  is 
unquestionable.  In  the  legitimate  exercise 
of  such  authority  we  see  no  reason  why  a 
state  may  not,  cousiatently  with  due  proc- 
ess of  law,  prohibit  any  unjust  discrimina- 
tion tiy  a  domestic  railroad  company  against 
eertain  localities  upon  its  tines. 

If  the  state  may  not  thus  legislate  as  to 
Its  domestic  corporations,  tbey,  by  merely 
arbitrary  action,  may  so  exercise  their  rate- 
fixing  power  aa  to  build  up  one  community 
and  destroy  another,  and  prerant  that 
•qaall^  of   treatment  which   it   haa   baen 


tlie  object  of  many  statutes  of  thla  kind, 
passed  under  state  and  Jederal  authoritj, 
to  secure.  Xbe  statute  does  not  define  un- 
just discrinunation,  but  lenvea  it  to  tlw 
commission,  upon  hearing,  to  determin* 
what  ratea  are  unjust  and  discriminatory, 
and  to  make  orders  for  other  fares,  which, 
in  its  judgment,  are  not  open  to  such  ob- 
jection.  The  statute  expressly  provide* 
for  a  judicial  review  by  the  courts  of  tho 
orders  of  the  commission  to  test  the  law- 
fulness of  the  fares  fixed  and  the  reason- 
ableness ol  regulations  prescribed  by  tfao 
commissioni  We  find  nothing  in  the  14th 
Amendment  which  prevents  a  state  froiK 
malting  provision  for  such  relief  to  com- 
munities unjustly  discriminated  against  by 
companies  subject  to  the  laws  of  the  sl«t« 
in  which  they  operate,  and  from  which  they 
derive  their  powers  as  common  cairiera  anil 
public-service  corporations. 

Nor  do  we  understand  the  supreme  coort 
of  Oregon  to  have  construed  the  statute  aa 
permitting  no  consideration,  in  determining 
the  question  of  discrimination,  ot  the  cir* 
cunutauoes  and  conditions  which  may  just- 
ify differoices  in  rates,  other  than  the 
number  of  miles  which  passengers  are  car-^ 
ried,  as  contended  by  the  plaintiff  in  error.^ 
For,*upon  rehearing,  this  contention  was> 
noticed  and  the  supreme  court  remarked 
that  in  the  opinion  in  the  caae,  notwith- 
standing it  waa  said  that  the  fares  vera 
not  unreasonable  when  compared  witfa  tba 
charges  made  by  other  railway  companies 
for  similar  aervicee,  the  court  had  held  that 
the  law  extended  to  charges  which  wera 
"unreasonable  or  unjustly  discriminatory;" 
and  it  was  said: 

"The  fact  that  a  rata  is  per  m  rea- 
sonable doe*  not  disprove  the  charge  that 
it  is  unlawful,'  say  Messrs.  Beale  and  Wy* 
man  in  their  work  on  Railroad  Eegulstiona, 
at  I  BSe.  'It  rates  are  relatively  unjust, 
so  that  undue  preference  is  afforded  to  one 
locality  or  undue  prejudice  results  to  an- 
other, the  law  is  violated  and  its  penal tiea 
incurred,  although  the  higher  rate  is  not 
in  itself  excessive.'  The  question  presented 
for  consideration  is  not  the  reason ablenesa 
per  at  of  the  charge,  but  its  reasonableneas 
considered  in  relation  to  charges  made  by 
plaintiff  at  other  localities  on  Its  system 
for  like  and  contemporsneous  service;  for 
the  statute,  as  we  have  construed  it,  for- 
bids undue  preference  or  discrimination  be- 
tween localitias.  Circumstances,  however, 
may  so  explain  the  difference  between  rates 
compared  as  to  deprive  the  lower  rate  ot 
any  bearing  on  the  higher,  but  the  discrim- 
inatioD,  without  an  excuse  recogniied  by 
the  law,  would  be  in  and  of  itself  unjuat 
and  unreasonable.    Beale  k  Wyman,  J  838." 

In  tha  light  ot  this  eonsideratioa  of  tlia 
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•tataU,  we  will  consider  the  coDtentioD 
tbat.  Id  tbii  psrticnUr  cose,  there  hai  been 
tt  deprivktioD  of  due  proceas  of  law,  within 
the  meoiiiDg  of  the  Federal  Constitution. 
Ordinaril;,  in  case*  which  come  before 
vs  for  review,  tbii  court  accepts  the  tacts 
U  found  by  the  state  supreme  court.  An 
«zamlnBtion  of  the  record  in  this  case 
TiDces  us  that  tha  conclusiona  reached  by 
the  court  do  not  bring  the  case  within  that 
exceptional  class  where  this  court  wilt 
H  examine  the  facts  found,  with  a  view  to 
*  ascertaiiiing  the  correctness  of  the  conclu- 
sions reached.  Kansas  City  Southern  R. 
Co.  V.  Atbers  Commission  Co.  223  U.  8.  573, 
59  L.  ed.  563,  32  Sup.  Ct.  Rep.  310;  Cedar 
Kapids  Gaslight  Co.  t.  Cedar  Rapids,  223 
U.  S.  055,  ee  L.  ed.  G94,  32  Sup.  Ct.  Rep. 
3SS;  Waehin^n  ei  rel.  Or^oa  R.  k  Nav. 
Co.  T.  Fairchild,  224  U.  S.  610,  6S  L.  ed. 
fiS3,  32  Sup.  Ct.  Rep.  G3S;  Creswill  v. 
Crand  Lodge,  K.  P.  225  U.  S.  248,  88  L. 
ed.  1074,  32  Sup.  Ct  Rep.  822;  Wood  v. 
ChesboTough  (decided  May  28,  1B13),  229 
U.  B.  672. 57  L.  ed.  — .  S3  Sup.  Ct.  Hep.  706. 
In  this  case  the  facts  found  by  the  lower 
«ourt  and  adopted  to  the  supreme  court 
are  supported  by  competent  testimony;  and 
tbls  court  does  not  sit  to  retry  issues  of 
fact  thus  heard  and  determined  by  tho 
properly  constituted  tribunals  of  the  state 
having  jurisdiction  of  ths  subject. 

The  findings  show  that  the  railway  com- 
pany carried  passengers  upon  the  Mt.  Scott 
tins  between  Portland  and  Lents  for  B  cents 
«ach,  and  gave  them  a  free  transfer  for 
carriage  upon  the  lines  of  tba  Portland 
Railway  Company  in  the  city  of  Portland 
*nd  the  adjacent  city  of  St.  Jobns,  but 
charged  a  10-cent  fare  to  Milwautcie,  and 
gare  no  transfers.  The  effect  of  such  dis- 
«riinination  is  found  to  have  been  the  build- 
ing up  and  development  of  Lents  and  the 
country  along  the  line  to  Lents,  and  the 
retarding  of  the  settlement  and  growth  of 
the  localities  and  communities  situated  up- 
on the  less  favored  division.  Findings  are 
made  showing  the  conditions  and  circum- 
stances under  which  transportation  is  made 
upon  the  divisions  of  the  road,  and  the 
similarity  of  circumstances  and  conditions, 
azcept  as  to  the  charging  of  the  different 
rates  and  the  giving  of  transfer  privileges 
to  the  one  and  the  withholding  of  such 
privileges  from  the  other.  In  view  of  these 
findings,  based  upon  evidence,  we  cannot 
•ay  that  the  determination  of  the  commis- 
sion, confirmed  by  the  courts,  that  the  rates 
«f  fare  were  discriminatory,  was  in  depriva- 
tion of  due  process  of  law. 

Tha  contract  set  up  by  whleb  the  fares 
from  Lenta  were  required  to  be  not  grcftter 
ttaa  6  eeuts  cannot  be  hdd  to  justify  the 
Alsarfanlnatiou,  as  nuh  eantraets  must  be 


'  taken  to  have  been  made  in  view  of  ths^ 
continuing  power'af  the  state  to  control  the* 
transportation  rates  of  common  carrier* 
subject  to  its  jurisdiction.  Armour  Faek- 
Ing  Co.  V.  United  States,  209  U.  S.  M,  S8 
L.  ed.  681,  2S  Sup.  Ct.  Rep.  428;  Louia- 
ville  1  N.  R.  Co.  MotUey,  21B  U.  B.  467, 
55  L.  ed.  297,  34  L.R.A.(N.S.)  071,  31  Sap. 
Ct  Rep.  205. 

It  is  also  argued  that  the  rates  estab- 
lished by  the  order  of  the  commission  are 
such  as  to  be  of  a  confiscatory  nature  and 
therefore  within  the  prohibitions  of  the  14th 
Amendment.  Upon  this  branch  of  the  ease 
the  circuit  court  found  that  there  was  not 
evidence  sufficient  to  show  the  value  of 
the  property  or  its  divisions  used  in  tba 
operation  of  the  road,  nor  sufficicmt  to  show 
the  income  or  expenditures,  or  profit  or 
loss  from  the  operation  of  the  differoit  di- 
visions, or  the  cost  of  transporting  pat- 
sengers  upon  any  such  divisions.  An  ex- 
amination of  the  testimony  does  not  saUsfy 
us  tliat  the  eourt  below  was  without  sub- 
stantial proof  in  reaching  this  conclusion. 
The  supreme  court  of  Oregon,  In  view  of  itl 
findings  upon  the  discriminatory  character 
of  the  rates  esUblished,  did  not  find  it 
necessary  to  consider  by  itaelf  the  reason- 
ableness of  the  charge,  and  the  record  be- 
fore It  did  uot  present  a  ease  of  conflsea- 
tory  rates  so  clear  that  this  eourt  should 
interfere  because  of  the  protection  afforded 
by  the   Pederat   Constitution. 

We  find  no  violation  of  the  14th  Amend- 
ment Id  the  judgment  of  the  Snprenw  Court 
of  Oregon. 

AGBrmed. 
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This  case  Is  governed  by  the  decision  In 
Portland  Railway,  Light,  k  Power  Company 
T.   Railroad   CommlMlon   of   Qr^on,   aate^ 


IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Oregon  to  review  a  judgment 
whleb  siBrmed  a  judgment  of  the  Circuit 
Court  of  Marion  County,  in  that  state,  con- 
firming an  order  of  the  state  railroad  com- 
mission, regulating  railway  rates.  Af- 
flrmed. 

See  aaais  case  below,  67  Or.  126,  106  Pm. 
TIB. 

Tba  facto  an  statod  la  tbe  agiatam. 
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Utun.  Fmnklin  T.  GrUBtb,  Joseph 
S.  Clark,  utd  Frederick  V.  Holman  tor 
pUIntiff  in  error. 

Mr.  A.  H.  Crawford,  Attomej  Qeneral 
of  Or^on,  and  Uewra.  Cylde  B.  Altchl- 
■on,  R.  M.  Scwell,  and  R.  R.  Oiltoer  for  do- 
feadaat  In  error, 

7  *  Mr.  Justice  Daj  delirered  tha  opinion  of 
the  court: 

The  Oak  Park  Impraremeut  Aasociation, 
a  Toluutary  organizatioii  of  perBona  resid- 
ing in  and  about  the  atationa  on  the  Ore- 
gon Cft7  division  of  the  plaintiff  in  error, 
the  Portland  Railway,  Light  ft  Power  Com- 
pany, known  ai  the  Oak  Grove  district,  and 
oompriaing  Milwaukie  Heigbta,  Courtne;, 
Oak  Qrove,  Center,  and  Rialey,  sought  by 
complaint  filed   with   the   railroad   oommia- 


■titution  for  those  found  to  be 
^able  and  unjustly  diacriminatory.  The 
Heommiasion,  upon  hearing,  found  that  the 
•  rate  of  fare  of  15  cents  charged*  by  the 
nulway  company  between  the  city  of  Port- 
land and  the  Oak  Grove  district  waa  un- 
reasonable and  unjustly  discriminatory,  and 
ordered  the  raitwsy  company  to  charge  in 
lien  thereof  a  10  cent  fare,  and  to  giva  the 
aame  transfer  privilc^ea  to  paasengera 
traveling  between  Portland  and  the  Oak 
Grove  district  that  were  accorded  to  pas- 
sengers on  th«  Mt.  Scott  division  of  the 
plaintiff  in  error.  The  supreme  court  of 
Oregon,  relying  upon  the  coueluBiouB 
reacted  by  it  in  the  Milwaukie  Case  (Port- 
land R.  Ught  k  P.  Co.  v.  Railroad  Commie- 
■ion,  60  Or.  168,  lOS  Pac  709,  109  Pae. 
nt).  decided  tUa  i»j  tij  tiiit  wurt,  and. 


reported  at  229  U.  S.  397.  67  L.  ed.  — ,33 
Sup.  Ct  Rep.  820,  affirmed  the  decree  of  the 
circuit  court,  confirming  the  urder  of  the  com- 
mission (67  Or.  126,  105  Pac  716),  and  th« 
caae  i*  here  on  writ  of  error. 

The  finding*  of  fact  in  the  present  esse 
an  practically  identical  with  those  in  the 
Milwaukie  Case,  ante,  SSO,  except  the  ex- 
clusion of  facte  applying  to  Milwaukie 
alone,  and  the  aubatitution  of  facts  perti< 
nent  to  the  Oak  Grove  district,  and  show 
that  the  eircumatancee  and  conditions  un< 
der  which  tbe  plaintiff  in  error  transport* 
paasengera  between  Portland  and  certain 
•tations  named  for  a  fare  of  10  cents,  with 
transfer  privileges,  are  substantially  tha 
same  aa  the  circumstance*  and  conditions 
under  which  tbe  plaintiff  in  error  tranaports 
passengers  between  Portland  and  the  Oak 
Grove  district,  except  as  to  the  rate  of 
fare  and  the  giving  of  transfers,  and  tba^ 
while  the  charges  of  the  railway  company 
upon  the  Or^on  City  diviaion  are  not  in 
themselves  unreasonable,  they  are  "unjust 
and  unreasonable,  diserimin story,  and  give 
undue  preference." 

This  ease,  deuominated  tha  Oak  Gron 
Case,  and  tbe  Milwaukie  C?ase,  were  heard 
together  in  tbe  supreme  court  of  Oregon, 
and  have  been  preaented  together  in  this 
court.  The  contentions  asserted  in  this 
caae  are  the  same  contentions  set  up  In  the 
Milwaukie  Caae,  and  tha  opinion  in  tbe^ 
latUr  case  (anU,  820]  has  dealt  with  tb*j 
controTer*y  *  here  presented.  In  view  of* 
tbe  conclusions  reached  in  that  caae,  we  see 
no  reason  to  disturb  the  judgment  of  tb* 
Supreme  Court  of  Oregon  in  the  present 
case,  and  it  is  accordingly  afSrnud. 
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CHICAGO  TITLE  k  TRUST  COMPANY. 
Trustee  in  Bankniptc;  of  Earl  H.  Prioce, 
Bankrupt. 

BABKBUPTCT     (1     159*)— "PSBFEIIBNCR"  — 

Haboin  Obstificates. 

1.  A  bank  which  had  iesued  nutrgin  ear- 
tifieates  to  a  depositor,  evidencing  deposit! 
made  by  him  to  secure  the  perfonnanc«  of 
fail  dealings  on  the  Chicago  board  of  trade, 
did  not  receive  a  preference  forbidden  by 
the  bankrupt  act  of  July  1,  1898  (30  Stet. 
at  L.  644,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3418),  S  BDa  and  b,  where  such  depositor, 
being  in  financial  difficulties,  afterwards 
transferred  hi*  open  trades  to  a  corpora- 
tion which  a^ea  to  and  did  carry  them 
ont,  substituting  its  own  securities  for  his, 
and  turning  over  the  margin  certificates 
thus  secured  to  the  bank,  which,  with  re«- 
sonahle  cause  to  believe  the  depositor  in- 
solvent, and  within  four  months  of  the  pro- 
ceedings in  bankruptcy  acainst  him,  applied 
the  amount  of  the  deposits  to  his  indebted- 
— B  to  the  bank. 


tM.  1 


—For  0 


SM  BankruptCT. 
;   Dec.  DlK- 1  IM.* 


Cent.  Die-  n  MT. 

For  othor  il»fluii.iuuo,  •«,   ..«."= . 

VOL  t.  pp.  StM-HMi    vol.  S,  p.  17S9-1 

Bahkbuptot  (I  1B9*)-Sm-0w— ACQOin- 

KD    CI.AI1I. 

2.  A  claim  against  a  bankrupt  for  use  by 
way  of  set-off  was  not  acquired  contrary  to 
the  bankrupt  act  of  July  1,  1S98,  S  BSb, 
where  a  bank,  having  issued  margin  eer- 
tiflcates  to  a  depositor,  evidencing  deposits 
made  hv  him  to  secure  the  performance  of 
bis  dealings  on  the  ChicaKO  board  of  trade, 
and  having  again  come  into  poBsessioQ  of 
■uch  certificates  as  the  result  of  an  agree 
ment  bv  which  such  depositor,  being  in 
flnanclal  difficulties,  transferred  his  open 
trades  to  a  corporation  which  agreed  to  and 
did  carry  t^em  out,  substituting  its  own 
securities    for   the   margin    certificates    in 

Juestion,  applied  the  amount  of  the  deposit* 
>  the  depositor's  indebtedness  to  the  oank, 
with  reasonable  cause  to  believe  him  in- 
solvent, and  within  four  months  of  the 
bankruptcy  proceedings  against  him. 

[Bd.  Kote.— For  other  »»■,  SM  BankraptOT, 
CMt.DIS.HUI,14S,za.H8-Z81i    DM.  Dig.  i  U>.*] 

Bahsbuptot  (i   l84*>-PB«nMWC«— S«i- 
0ft. 

3.  A  balance  left  in  a  deposit  subject  to 
check  for  specific  purposes  may  be  applied 
by  the  bank  to  the  payment  of  the  deposit- 
or's indebtedness  to  it  without  violating 
the  prohibitions  of  the  bankrupt  act  of  July 
1,  189S,  §  60a  and  b,  against  preferenti^ 
transfers,  although  the  transaction  was 
within  four  months  of  the  bankruptcy  pro- 
ceedings against  the  depositor,  and  the  bank 
at  the  time  had  reasonable  cause  to  believe 
him  insolvent. 

[M.  Mote.— For  ottnr  cues,  >e«  Bankmptcr, 
Owt.  DlK.  I  MT;   DM.  Dlr  I  IM.*] 

[No.  741.] 

(ftrgned  January  6,  1913.    Decided  June  10, 

1813. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  District  Court  for  the  Northern 
District  of  Illinois,  Eastern  Division,  la 
favor  of  a  trustee  in  bankruptcy,  in  a.  suit 
to  recover  certain  alleged  preferences.  Re- 
versed and  remanded  to  the  District  Court 
for  further  proceedings. 

See  same  case  below,  199  Fed.  704. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Horace  Kent  Tenney  and  Roger 
Sherman  for  appellant. 

Messrs.  Edwin  Tertvllllger,  Jr.,  and 
William  J.  Pringle  for  appellee. 


*  Mr.  Jnstiee  Day  delivered  the  opinion  of* 
the  court; 

This  is  a  controversy  arising  in  a  bank- 
ruptcy proceeding,  and  involves  questions 
of  the  right  to  eertain  property,  as  be- 
tween the  appellant,  the  Continental  k 
Commeroial  Trust  k  Savings  Bank,  and 
the  Chicago  Title  t  Trust  Company,  u 
trustee  in  bankruptcy  of  Earl  H.  Prince, 
bankrupt.  Two  items  are  involved;  first, 
the  sum  of  C4>2S0,  the  Amount  of  certain 
margin  certificates  issued  by  the  prede- 
cessor of  the  appellant  bank  to  the  bank- 
rupt Prince;  and  second,  a  balance  of 
5576.79  remaining  in  Prince's  checking  ac- 
count with  the  bank  of  the  predecessor  of 
the  appellant,  therein  deposited  by  the 
bankmpt.  The  tmstee  brought  the  suit  to 
recover  the  amount  of  the  margin  certifi- 
cates and  the  bank  balance  as  having  been 
preferentially  transferred  within  the  terms 
of  the  bankruptcy  act.  The  district  court 
held  the  trustee  entitled  to  recover,  and 
this  decree  was  affirmed  by  the  circuit  court 
of  appeals  (199  Fed.  704),  and  the  case 
comes  here. 

There  is  no  controversy  as  to  the  facta. 
A  petition  In  bankruptcy  was  filed  against 
Prince  February  16,  ISOS.  He  had  been 
for  several  years  a  member  of  the  Board 
of  Trade  of  Chicago,  buying  and  selling  on 
the  Board  and  subject  to  its  rules.  The 
Federal  Trust  ft  Savings  Bank,  the  prede- 
oeuor  of  the  appellant,  was  engaged  in  tbe§ 
*generBl  banking  business  in  the  city  of* 
Chicago,  and  Prince  did  his  banking  busi- 
ness at  that  bank,  and  had  a  general  de- 
posit and  cheeking  account  therein.  By 
the  rules  of  the  Board  of  Trade,  purchasers 
and  sellers  might  require  of  the  other  par- 
ty to  the  trade  a  deposit  of  10  per  cent 
of  the  contract  price  of  the  property  bought 
or  sold,  and  further  security  from  time  to 
time  as  the  margin  might  require.  Cer- 
tain banks,  of  which  the  Federal  Trust  & 
RavinKS    Bank    was    one,    were    authorized 

>*o.  *  Am.  Di^.  an  to  data,  «  Hep'r  Indexw 
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Oct.  : 


to  luoe  mftrgin  certificate*,  whieh  wen  In 
tha  following  form: 

Ftdenl  Tniit  and  SsTinga  Bank, 

Chicago,  No 

IMpotited  hj  E.  H.  Prince,  9 

DoIUn 

Aa  Kcuritj  on  a  contract  or  contracti  be- 
tween the  depotitor  and  which 

ainouat  is  payable  on  the  return  of  this 
certificate,  or  the  duplicat*  of  tfae  aame 
(one  of  which  being  paid,  the  other  shall 
become  void),  duty  indorsed  by  both  of  the 
above-named  parties,  or  on  the  order  of 
the  president  of  the  Board  of  Trade  of  the 
city  ot  Chicago,  indorsed  on  either  of  the 
original  or  duplicate  hereof,  as  provided 
by  the  mles  of  said  Board  ot  Trade  under 
which    the   above-named    deposit   has   been 

Original. 
Not  negotiable  or  transferable. 


Cashier. 

Margin  certificates  on  various  days  from 
September  IS,  1904,  t«  Fe1)ruary  9,  1906, 
in  the  form  above  set  forth,  had  been  is- 
aned  to  Prince,  to  procure  which  he  had 
drawn  his  check  against  his  checking  ac- 
count with  the  bank,  or  deposited  with  it 
the  requisite  sum  of  money.  Each  of  the 
■aid  certificates  evidenced  a  liability  of 
the  bank  to  Prince  for  the  amount  stated 
in  the  certificate,  unless,  because  of  the 
V  default  by  Prince  on  the  contract  for  which 
•  the  certificate  was  held  by  the  other  party 
aa  security,  it  was  paid  to  such  other  par- 
ty. The  record  ot  certificates  was  kept  in 
the  margin  register  of  the  bank- 
On  the  I4th  of  February,  1009,  the  vice 
president  of  the  bank  and  Prince  bad  a 
conference  concerning  the  financial  troubles 
«f  Prince,  and  one  W.  P.  Anderson,  of 
P.  Anderson  &  Company,  waa  called  to  the 
bank.  A  conference  was  had  as  to  the 
best  way  of  closirg  out  Prince's  open 
trades,  with  the  result  that  Anderson  agreed 
to  act  in  the  premises,  and  on  the  same 
■day,  Februaiy  14th,  and  the  day  following, 
Prince  transferred  all  his  open  trades  in 
accordance  with  tbe  rnles  of  the  board  to 
Anderson,  for  his  company,  and  the  latter 
agreed  to  carry  out  Prince's  contracts,  and 
proceeded  to  do  so.  Anderson  &  Company, 
on  February  16,  1905,  substituted  its  own 
-aecuritiea  for  Prince's  trades,  and  thereby 
recovered  the  certificates  deposited  t^ 
Prince,  which  were  turned  avez  to  the  Fed- 
■eral  Trust  &  Savings  Bank.  Prince  was 
At  that  time  indebted  to  the  bank  in  the 
aura  of  about  $37,000,  and  the  bank,  upon 
tbe  return  of  the  certifleaiea  from  Ander- 
•on  k  Company,  applied  the  money  aeourcd 


'  by  the  eerttfieataa  to  Prince's  indebfedneaa 
to  the  Bank.    Tha  maater  found: 

"That  taking  the  aaid  open  trades  so 
transferred  as  a  wholes  the  condition  ot 
the  market  at  tbe  time  of  the  transfer  was 
such  that  the  i^gregate  sum  of  the  amounta 
due  thereon  to  Earl  H.  Prince  from  mem- 
bers of  the  Board  of  Trade,  if  he  had  then 
settled  the  trades,  would  have  been  greater 
than  the  aggregate  sums  of  the  amount 
then  due  thereon  from  Prince  to  others  of 
■aid  members  of  the  Board;  that  among 
tbe  open  trades  to  transferred  and  settled 
ware  trades  with  the  said  members  of  tha 
Board  who  held  securities  or  margin  cer- 
tificates furnished  by  the  said  Prince. 

"That  on  February  IS,  190S,  the  market^ 
wiis  constantly  changing.  If  tha  tradesj 
with  the  members  holding  Prince's* margin* 
certificates  had  been  dosed  at  the  opening 
of  the  Board  on  that  day  by  the  members 
holding  them,  there  would  have  been  dna 
from  them  to  Prince  in  tbe  aggregate  a 
balance  of  approximately  one  third  of  tbe 
amount  of  the  certificates  after  deducting 
therefrom  the  amount  that  would  have  been 
due  to  them  from  Prince.  If  the  trades 
had  been  closed  later  in  the  day,  the  bal- 
ance coming  to  Prince  would  have  l>em 
considerably  less.  However,  if  Prince  had 
carried  out  all  of  these  contracts,  the  prof- 
ita  which  he  would  have  made  upon  some 
of  them  would  have  been  abont  balanced 
by  tbe  losses  which  he  would  bkva  ana- 
talned  on  others." 

Furthermore : 

"That  the  plan  adopted  at  the  confer- 
ence between  Mr.  Prince,  Mr.  Anderaon, 
and  Mr.  Castle  was  doubtless  the  best  plan 
that  could  have  been  adopted  to  avoid  se- 
rious loss  to  Prinee,  or  to  his  creditora. 
The  condition  of  the  market  waa  such  at 
that  time  that  had  Anderson  t  Company 
not  taken  charge  of  Prince's  trades  and 
carried  them  through,  a  panic  might  have 
ensued  on  tbe  Board,  and  the  market  so 
fluctuated  that  the  amount  of  all  of  the 
margin  certificates,  and  quite  likely  a  con- 
siderable more,  would  have  been  loat  to 
Prince  and   bis   creditors." 

The  facts  with  respect  to  the  bank  bal- 
ance of  M75.7B  are:  On  February  10, 
190E,  the  bank  called  the  loans  of  Prince, 
and,  such  loans  not  being  paid,  the  bank 
applied  to  them  the  sum  of  $3,0B5  then 
deposit  in  Prince's  checking  aeconat, 
leaving  the  sum  of  $3.S5  in  that  account. 
On  the  same  day  the  bank  agreed  with 
Prince  that.  If  he  would  thereafter  make 
deposits  for  such  purpose,  it  would  pay 
certain  salary  and  pay  roll  checks  of 
Prince  and  checks  issued  to  the  Board  of 
Trade  Clearing  House.  Checks  were  paid 
on  divera  days  batwaen  tha  4th  and  IMt 
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of  Fabnury,  I90S,  to  tha  ftmount  of  |Zy- 
606.4B,  and  Prince  deposited  trith  the  bftok 
9  between  the  10th  ud  14tli  of  Februftr;  a 
•  total  of  S3,0TB,>aU  each  it«nu  being  entered 
Upon  tl»  booka  al  the  banic  u  of  February 
14,  IMS.  Tha  amottnt  depoaitcd  exceeded 
the  amount  ebeeked  out  bj  ${!TZ^4,  and 
tliii  amount,  with  the  C3.2S  remaining  to 
tliB  credit  of  Fiince,  •■  abore  aat  forth, 
left  a  balanoe  of  «5TS.7B,  which  the  bank, 
on  February  14th,  applied  to  Prince'i  gen- 
eral indcbtednes*  to  it. 

The  banic  had  reaionable  eaua«  to  be- 
lieve that  Prince  waa  lutolvent  from  and 
after  February  10th,  and  during  the  trani- 
aetiona  from  that  date  to  and  including 
February   IGth. 

The  trustee  reliea  apon  certain  aeetiana 
of  the  bankruptcy  act,  which  he  claim* 
make  the  transaction  with  Prince  by  which 
the  bank  acquired  the  certiScatea  and  the 
bank  depoeit  a  preferential  one,  and  there- 
fore void  within  the  terms  of  the  act.  The 
■et  provides: 

"Sec.  00a.  A  peraon  atiall  b«  deemed  to 
hare  given  a  preference  if,  being  insolvent, 
he  has  .  .  .  made  a  traiiHter  of  any  of 
hi*  property,  and  the  affect  of  the  enforce- 
tnent  of  .  .  .  such  .  .  .  transfer  wilt 
be  to  enable  any  oaa  of  his  ereditors  to 
cbtain  a  greater  percentage  of  his  debt 
tluui   any   other  of   such  ereditors   of   the 

"Sec.  60b.  If  a  bankrupt  ihall  have  given 
k  preference,  and  the  person  receiving  it 
.  .  .  shall  have  had  reasonable  causa  to 
believe  that  It  was  intended  thereby  to  give 
a  preference,  it  ahaJl  be  voidable  1^  the 
trustee,  and  he  may  recover  the  property 
or  its  value  from  such  person.  .  .  ." 
[A*  amended,  32  Stat,  at  L.  799,  SOO,  chap. 
487,  I  13,  U.  S.  Comp.  SUt  Supp.  ISll, 
p.  isoe.] 

On  the  other  hand,  tha  bank  claim*  the 
right  to  set  off  the  amount  of  the  certifi- 
cates and  bank  balance  against  the  indebt- 
ednees  of  Prince  to  it  by  reason  of  |  08a 
•f  the  bankruptcy  aoti 

"Sec  08a.  In  all  ca*e*  of  mutual  debts 
or  mutual  credita  between  the  estate  of  a 
bankrupt  and  a  creditor,  the  account  shall 
be  stated,  and  one  debt  shall  be  set  off 
against  tha  other,  and  the  balance  only 
shall  be  allowed  or  paid."  [30  Stat,  at  L. 
fi65.  chap.  541,  U.  B.  Comp.  SUt.  190], 
Sp.  34S0.] 

7  *  ThU  ease  must  be  dealt  with  in  the  light 
of  certain  principle*,  establiahed  by  deci- 
sions of  this  eourtr  in  determining  the 
applicable  provision*  of  the  bankruptcy  act. 
To  constitute  a  preferential  transfer  with- 
in the  meaning  of  the  bankruptcy  act  there 
must  be  a  parting  with  the  bankrupt'* 
property  for  the  benefit  of  the  creditor,  and 


a  consequent  diminution  of  tlM  bankrupt'a 
estate.  New  York  County  Nat.  Bank  v. 
Massey,  1&2  U.  S.  138,  147,  4S  L.  ed.  380, 
364,  84  Sup.  Ct.  Rep.  IBB;  National  Bank 
T.  National  Herkimer  County  Bank,  225 
U.  B.  178,  134,  H  L.  ed.  1042,  1040,  32  Sup. 
Ct.  Rep.  033. 

Much  discussion  appears  in  the  briefs  of 
counsel  as  to  whether  the  deposits  evi- 
denced by  the  margin  certificates  were  gen- 
eral depoiita,  creating  between  the  bank 
and  the  depositor  the  relation  ot  debtor 
and  creditor,  or  were  special  deposits  which 
the  bank  had  no  authority  to  mingle  with 
its  general  funds.  We  do  not  deem  it  nee- 
euary  to  enter  into  a  discussion  of  tbia 
question,  with  a  view  to  determining  tho 
technical  question  as  to  the  nature  ot  the 
relation  thus  created  between  the  bank  and 
the  depositor.  In  cases  of  this  character 
it  is  essential  to  learn  just  what  has  taken 
place  between  the  parties,  with  a  view  to 
ascertaining  whether  a  preferential  transfer 
of  property  to  a  creditor  has  resulted. 

The  statement  of  facts  already  made- 
shows  that  these  certificate*  were  payable 
to  Prince,  nnleas  they  were  required  to  be 
paid  to  the  par^  holding  them  as  securi^ 
for  Prince's  deijings  upon  the  Board  of 
Trade.  It  is  furttier  evident  from  the  facta 
stated  that  vittiout  the  ea.operation  of 
Anderson  4  Company,  who  took  the  plikce 
of  Prince  upon  the  Board  of  Trade,  sn^ 
stitutad  their  securities  for  those  of  Prince 
and  carried  out  his  obligations,  the  cer- 
tificates would  have  had  no  value  to  th* 
estate.  By  the  arrangement  made,  Ander- 
son 4  Company  took  hold  of  the  situation, 
and,  carrying  out  the  deals  upon  which 
Prince  was  bound,  cleared  the  certificates^ 
of  any  obligation  to  others,  and  tliey  there-} 
by'became  payable  to  Prince.  What  «a*> 
done  did  not  in  fact  diminish  the  estate  of 
Prince,  otherwise  available  to  tbe  creditor* 
in  the  bankruptcy  adminietration,  for  tha 
traders  holding  them  would  have  had  tha 
benefit  of  tbe  deposits  under  the  terms  of 
the  oertificatee  and  the  rules  of  the  Board 
of  Trade.  It  therefore  appear*  that  this 
essential  element  of  a  preferential  transfer 
within  the  meaning  of  the  bankruptcy  act 
— diminution  of  tbe  bankrupt  estate^ia 
wanting.  The  fact  that  what  was  dona- 
worked  to  the  benefit  of  the  creditor,  and 
in  a  sense  gave  him  a  preference,  ie  not 
enough,  unless  the  estate  ot  the  bankrupt 
was  thereby  diminished.  New  York  Coun- 
ty Nat.  Bank  v.  Massey,  supra. 

It  is  contended,  however,  that  the  set- 
off cannot  be  allowed  because  of  the  pro- 
visions of  I  OSb  of  the  bankruptcy  act, 
which  provides; 

"Section  B6b.  A  set-off  or  ooantarelaliB 
shall  not  ba  allowed  in  favor  of  any  debtor 
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•f  th«  bankrupt  which  (1)  !■  not  prorKbli 
against  the  eatate;  or  {Z)  wm  purcbaaed 
hj  or  transferred  to  him  after  the  Sling 
of  the  petition  or  within  four  monthi  be- 
fore such  filing,  with  a  view  to  lucli  lue, 
and  with  koowledge  or  notice  that  lueh 
banlirupt  was  insolvent  or  had  eominitted 
an  act  of  banlimptcy." 

It  ia  the  main  purpose  of  this  itatute, 
»  its  terms  show,  to  prevent  debton  of 
the  bankrupt  from  acquiring  claims  against 
the  bankrupt  for  use  b;  n&f  of  set'Off  and 
reduction  of  tbeir  indebtedness  to  the  ea- 
tate.  There  is  no  question  of  the  solvencf 
of  Prince  when  he  deposited  the  monef  to 
aecure  the  certiScatet,  and  what  waa  done 
was  not  the  acquisition  of  a  claim  s^inst 
Prince  with  a  view  to  setting  it  off  against 
the  bank's  indebtedness  on  the  certiScatei, 
but  was  the  satisfaction,  without  diminu- 
tion of  the  estate  of  the  bankrupt,  of  pos- 
aible  claims  of  othera,  who,  in  tbe  event  of 
Prince's  default,  would  have  been  entitled 
«to  the  deposits  represented  bf  the  certifi- 
■  catel.  •  We  do  not  tbink  such  transaction 
comes  within  the  language  or  reason  of 
I  68b. 

It  is  said,  however,  that  tbe  eaae  of  West- 
am  Tie  &  Timber  Co.  v.  Brown,  190  U.  S. 
602,  49  L.  ed.  S71.  25  8np.  Ot  Eep.  830, 
holds  to  tbe  etmtrar;.  In  that  case,  tt 
appears,  one  Harrison,  a  bankrupt,  was 
a  debtor  of  the  tie  company,  which  pre- 
sented a  claim  against  tlie  bankrupt  estate 
of  124,308;  that  for  some  jears  prior  to 
the  bankruptcy  it  bad  been  engaged  with 
Harrison  in  removing  timber  from  certain 
lands  of  th«  tia  company,  and  converting 
it  into  tin.  Harrison  bad  conducted  stores 
in  tbe  vicinit;,  and  gave  laborers  groceriee 
and  other  suppliea.  The  tie  company  re- 
cdved  a  pay  roll  on  which  tbe  name  of 
each  laborer  waa  entered,  together  with 
tha  amount  be  earned  and  the  value  of  the 
■uppliea  he  had  received  from  Harrison, 
and  it  deducted  from  tbe  earnings  of  tbe 
laborer  tbe  value  of  the  suppliea,  a  check 
for  which  was  aent  to  Harriaon,  and  a 
check  for  tbe  liatance  waa  sent  to  the  la- 
borer. Four  months  before  the  Sling  of  the 
petition  in  bankruptcy  Harrison  owed  the 
tie  company  $20,000  and  more.  Within 
that  time  tha  company  refused  to  pay  Har- 
riaon, and  retained  and  credited  on  its 
olaim  against  him  $2,210.73,  which  wsa  due 
him  for  suppliea  be  had  fumiehed  the  la- 
borers subaequent  to  November  80,  1902. 
Harrison  waa  then  insolvent,  aa  tbe  tie 
company  knew,  and  It  was  found  that  it 
Intended,  by  retaining  the  amounts,  to  se- 
enre  to  itself  a  preference  over  other  cred- 
itors; but  Harrison  had  no  audi  intention. 
TUt  court  found  that  tha  application  of 


Um  amount*  advanced  to  tho  laborers  did 
not  amount  to  a  voidable  preference,  since 
the  agreement  mentioned  brought  about  no 
preference  whatever;  and  upon  tha  question 
as  to  whether  tbe  tie  company  was  entitled 
to  set  off  the  deductions  from  the  pay  roll 
due  Earrison,  held  that  from  the  facta 
found  it  appeared  tliat  tbe  tie  company 
was  obligated  to  remit  to  Harrison  tbe^ 
amount  of  luoh  deduction*  irrespective  of  j 
the  condition  of  tbaaaccount  between  itadf* 
and  Harriaon,  and  that  therefore  the  com- 
pany stood  to  Harriaon  in  tbe  relation  of 
trustee,  and  the  case  was  not  one  of  mutual 
credits  and  debts  within  tbe  proviaions  of 
3  BSa.  And  furthermore,  that  to  allow  the 
set-ofl  would  be  in  violation  of  |  68b,  be- 
cause, whether  a  trust  relation  existed  or 
not,  the  result  would  be  the  eame,  for 
the  company*!  knowledge  of  Harrison's  in- 
solvency when  it  acquired  the  elaima  of  tha 
latter  against  the  laborers,  with  a  view  to 
using  them  by  way  of  set-ofT,  waa  to  en- 
able it  tbua  to  obtain  an  advantage  over 
the  other  credltora,  which  it  could  not  law- 
fully do. 

In  that  eaae  there  waa  a  apeeifte  finding 
that  tbe  tie  oompany  had  appropriated  mon- 
ey  which  it  really  held  in  trast  for  Har- 
rison, and  that  it  had  acquired  tha  claims 
of  Harrison  againat  the  laborers  with  a 
view  to  tha  prohibited  aet-oS.  In  the  case 
at  bar  there  wa*  no  finding  that  tlia  bank 
held  tbe  money  in  trust  for  a  speciflo  pur- 
pose BO  as  to  deny  It  the  right  of  set-off,  or 
tbat  it  acquired  any  claim  againat  th» 
bankrupt  with  a  view  to  making  it  a  set- 
off. It  ia  not  shown  that  when  Prince 
made  the  deposits  for  the  margin  certifi- 
cates he  was  insolvent,  and  the  deposits 
created  no  preference.  What  was  don* 
here,  aa  we  have  aaid,  consisted  in  pro- 
curing a  broker  to  take  up  tbe  tradea  of 
Prince,  so  tbat  tbe  certiflcBtes  became  clear 
of  tbe  rights  of  any  third  persons,  and  t* 
do  this  without  any  diminution  of  the 
bankrupt  estate.  We  think  such  a  eaae  a* 
thi*  ia  dlatinguEshabl*  from  the  eaae  of 
Weatem  Tie  k  Timber  Co.  t.  Brown,  aapra, 
and  does  not  come  within  tbe  obvious  rea- 
son and  purposes  of  tbe  prohibition*  againat 
acquiring  aet-offs,  contained  in  |  SSb. 

Aa  to  the  967S.79,  we  think  the  right  to 
set  off  this  deposit  is  eatablished  by  the 
principles  laid  down  In  New  York  County 
Nat-  Bank  v.  Maaaey,  supra.  Here  there 
was  a  depoalt  subject  to  be  checked  out  by  . 
the    Innkrupt   for   specific    purpoaes.      The^ 

^y  was  not  pl«e«d*in  the  bank  with  a» 

to  giving  It  a  benefit,  except  Indirect- 
ly, because  of  the  deposit.  It  waa  sub- 
ject to  Prince's  check,  and  all  of  it  might 
have  been  cheeked  ont  for  tba  pnrpoasa  in- 
tended. 
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CITIZENS'  TELEPHONE  CO.  t.  rULLER, 


'Ilie  dpcrMfl  of  the  Ctrenlt  Ctmrt  of  Ap- 
pMla  «nd  of  the  Diatrict  Coiut  ktb  re- 
v«ned,  and  the  case  reniftnded  to  the  Dis- 
trict Court  for  further  proeeedingi  In  oon- 
fonnftj  with  this  opinion. 

CITIZEKS'  TELi3>H0NE  COUPANT, 
Appt., 


Cohbtitutiohal  I^w  (!  229»|— Taxatioh 
(t  193*)  — EqOAi.  PnoTBCTioi*  OT  rax 
L&WB  — Taxation  or  TBUPBom  Com- 

PAHt. 

1.  Exempting  the  property  of  telephone 
•ompsnies  whose  groEs  receipts  lor  the  year 
do  not  exceed  $500  from  the  ad  valorem  tax 
imposed  b^  Mich.  Acts  190S,  act  No.  iS, 
doei  not  render  the  statute  invalid  under 
U.  8.  Const.,  14th  Amend.,  as  denying  the 
equal  protection  of  the  taws,  where,  under 
the  classification  made  by  the  statute,  the 
companies  taxed  ire  mainly  those  oi^nized 
for  profit,  while  the  untaxed  enterprisca 
are  mainly  not  profit  making,  but  mutuaJ 
or  co-opei  ' ' 
[Ed.  N"nl 


Statutos  (S  121*)  — EsPBEaaioii  of  Sub- 
ject IN  TITL*. 

2.  The  purpose  of  Mich.  Acts  1009,  act 
No.   40,   to   extend   to  telegraph   and   tele- 

fhone  companies  the  proviaiona  of  Act^ 
906,  act  Ko.  282,  for  the  HSHeBBOicnt  of  the 
property  of  certain  classes  of  corporation! 
aod  the  levying  of  taxes  thereon  by  the 
state  board  of  aasesaora,  and  the  method  of 
collecting  such  taxes,  is  sufHeiently  ex- 
preised  id  the  title  to  satisfy  the  state 
eonsUtutional  provision  that  no  law  shall 
embrace  mora  than  one  object,  which  shall 
be  expressed  in  its  title,  where  such  title 
•zplieitly  states  that  tha  act  is  one  to  amend 
the  title  and  certain  enumerated  sections  of 
the  earlier  act,  and  in  its  first  section  the 
particular  sections  of  the  earlier  act  which 
consummate  the  purpose  are  referred  to  and 
declared  to  be  amended. 

Ed,  NoiB For  otlier  cuts,  see  Btatntea,  Cant. 
U  Ht.  171.  lit;    Dae  Dtg.  I  m.*] 


[No.  284-1 


of  Alichigan  to  review  a  decree  dismissing 
the  bill  in  a  suit  to  enjoin  the  collection  of 
a  tax  on  the  property  of  «  telephone  com- 
pany.    Affirmed. 

See  same  case  below,  185  Fed.  634. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Thomaa  P.  BrsdBeld  and  Jacob 
Ehlnhans  for  appellant. 


Mr.  Socer  I.  Wykca  and  Mr.  Grant  Fel- 
lowi,  Attonwf  General  of  MlabigM,  for  ap- 

*Mr.  Jnatice  MoKenn*  daltvered  the  ■ 
opinion  of  the  court: 

A[^llant  ia  a  telephone  company,  lo- 
cated in  the  eity  of  Grand  Rapids,  in  the 
state  of  Michigan,  where  it  has  10,000 
telephones  in  use,  and  by  its  own  and  oth- 
er tinea  is  engaged  in  the  telephone  busi- 
ness all  over  the  southern  peninsula.  It 
brought  this  suit  to  restrain  the  collection 
of  a  tax  levied  on  its  property  under  aa 
certain  act  of  the  state  of  Michigan,  onjj 
the  ground  (1)  that  the  act  violates'the^ 
14th  Amendment  of  tha  Constitution  of  tha 
United  States  and  (2)  violatea  the  Con- 
stitution of  the  state  because  the  porpoaa 
of  the  act  It  not  expressed  in  its  title. 

A  demurrer  waa  Sled  to  the  bill,  which 
was  overruled.  An  answer  was  then  filed, 
and,  after  hearing,  a  decree  was  entered 
diimiasing  the  bill.  18S  Fed.  634-  This 
appeal  was  then  taken  directly  to  this 
court,  the  ease  presenting  questions  under 
the  Constitution  of  the  United  Statea. 

Prior  to  1900,  telephone  companies  were 
taxed  under  act  No.  179  of  the  Publio  Acta 
ol  Michigan  for  the  year  1809  at  the  rate 
of  3  per  cent  on  their  gross  receipta  for 
the  year  in  which  the  tax  waa  laid.  Tliia 
act  also  embraced  expreaa  and  tel^jrapb 
companies.  The  CMupanies  were  required 
to  make  a  report  of  their  gross  receipts  for 
the  year  ending  December  Ist  next  pre- 
ceding such  report.  The  taxes  paid  were 
to  be  In  lieu  ol  all  other  taxea. 

Aet  No.  282  of  tha  Publio  AcU  of  190fi 
provided  for  the  assessment  of  the  proper- 
ty of  railroads  and  certain  oAer  companies, 
and  for  the  levying  of  taxes  thereon  by  a 
state  board  of  assessors.  Ths  act  did  not 
include  either  telephone  or  telegraph  oom- 

In  1909  the  legislature  passed  act  No. 
49,  which  amended  the  title  and  oertain 
sections  of  the  act  No.  282,  and  prorided 
for  the  assessment  by  the  state  board  of 
assessors  of  the  property  of  telephone  com- 
panies on  an  ad  valorem  basis  instead  of 
a  tax  on  their  gross  earnings,  as  provided 
by  the  act  of  18SB.  The  act  contained  this 
proviso:  "Provided,  That  the  property  of 
tel^raph  and  telephone  companies  whose 
groes  receipts  within  this  state,  for  the 
year  ending  June  30,  did  not  exceed  $S00, 
shall  he  exempt  from  taxation."  e 

The  contention  of  appellant  that  the  actg 
offends  the 'equal  protection  clause  of  the* 
Constitution  is  based  on  that  proviso.  It 
is  urged  that  the  proviso  makes  an  unjust 
discrimination  between  companies  doing  the 
i  bnainess  by  the  same  means,  and  tan- 
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poaei  I.  tftz  OB  tlieir  property  became  the 
biuineu  of  one  b  large  and  the  other 
UDAll.  "^he  bneiueu  U  not  taxed,"  it  !■ 
watended,  "under  set  49.  It  ia  the  prop- 
er^ OMd  in  the  bualueu,  and  it  is  all  ol 
like  kind  and  used  foi  like  purpoees,  and 
•aeh  dollar*!  worth  ihould  be  treated  alike." 
And  It  i*  urged  that  "it  must  be  remem- 
bered tliBt  the  tax  in  queation  ia  a  tax 
o*  property  according  to  it*  Talue,  and  not 
a  tax  on  doing  the  buiineoi."  This  l>eing 
the  luiBtence  of  appellant,  that  is,  tliat 
tlie  tax  ii  on  property  limply,  appellant 
■nakea  the  property,  dollar  for  dollar,  the 
only  baiie  at  compariion  between  the  taxed 
eompaniei  and  the  exempt  companiea,  and 
aseerta  illt^al  discrimination.  In  other 
wordB.  treating  the  tax  aa  one  on  property, 
and  this  being  the  purpoae  of  the  statute, 
"each  dollar'B  worth  should  be  treated 
alike;"  and  it  i*  contended,  if  each  dol- 
lar** worth  ia  not  treated  alike,  there  Is  an 
arbitrary  classification  and  hence  an  il- 
legti  class  ifloation,  because  it  haa  no  prop- 
er relation  to  the  legislative  purpose. 

The  district  court,  however,  took  a  broad- 
er view  and  considered  the  inducement  of 
the  legislation  and  ite  administrative  pos- 
sibilities as  giving  character  to  its  claasi- 
fl cation.  The  court  alao  considered  the 
character  of  the  taxed  and  uontaied  li 
tlteir  number  and  comparative  value,  and 
the  amount  of  taxes  which  would  be  as- 
•esaed  against  them.     The  court  said : 

"For  the  year  ending  June  30,  IS09,  659 
corporations,  individuals,  or  associations 
made  the  required  report.  Of  these  234 
showed  receipts  of  more  than  9500  each, 
reported  property  said  to  have  cost  $35,- 
000,000  and  reported  gross  receipts  of  $7, 
eOO,000.  The  board  assessed  this  property 
at  ezi,000,000,  and  levied  thereon  a  total 
I;  tax  of  M33,O0O,  in  place  of  the  former 
f  Bpeciflc*Ux,  which  would  have  been  fZES,- 
000.  Four  hundred  and  thirty-five  of  the 
reports  showed  receipts  of  less  than  f 
each.  Property  belonging  to  the  persona 
and  companies  so  reporting  was  not  as- 
sessed. The  cost  of  tbis  nonassessed  prop- 
erty, at  the  average  reported  cost  per  tele- 
phone of  all  reporting  companies,  would 
be  about  9146,000 ;  complainants'  proof 
tends  to  show  such  cost  to  he  about  S250,- 
000;  9200,000  may  fairly  be  assumed  at 
such  coat;  and  upon  the  comparative  basia 
used  with  the  larger  corporations,  this  ex- 
empted property  would  have  been  assessed 
at  9120,000.  If  we  add  an  ample  allow- 
ance for  nonreporting,  nontaxable  property. 
It  still  appears  that  the  property  which 
•scaped  taxation,  and  which  forma  the 
basis  of  the  complaint,  is  not  more  than 
1  per  cent  of  the  total." 
The  lines  may  he  divided  into  two  class- 


es: (1)  line*  owned  \fj  appellant  and  con- 
ducted for  proSt,  and  (2)  lines  connected 
with  those  of  the  first  class,  and  called 
sublicensed  companies,  rural  and  roadway. 
There  are  17  to  20  of  the  aubliceDsed  com- 
panies which  operate  for  a  profit.  Their 
lines  are  connected  with  the  main  lina* 
and  may  extend  over  a  whole  county  or 
more.  It  is  testified  that  the  sublicensed 
companies  run  their  own  business,  no  con- 
trol being  in  the  main  line.  Their  lines, 
it  is  further  testified,  were  constructed  by 
themselves,  and  the  instruments  either 
leased  from  the  main  company  or  owned 
by  themselves.  The  contracts  with  the  sub- 
companies  are  not  all  alike.  The  main 
line  may  or  may  not  have  investment  in 
the  sublicensed  line. 

The  "rural"  usually  belonga  to  an  as- 
sociation of  farmers  who  live  along  the 
line.  It  comprises  a  switch  board  leased 
by  the  main  or  profit-making  company  ta 
a  rural  manager,  the  main  company  awn- 
ing the  telephones  on  the  line,  and  re- 
ceiving the  entire  charge  for  toll  messsigea, 
less  the  manager's  commissions  for  collee-g^ 
tion.  The  roadways  connected  with  a  g 
"rural"  are  constructed  and  owned*by  the" 
farmers  in  the  same  way  as  other  road- 
ways. The  larger  portion  of  "rurals"  are 
contracts  with  individuals.  The  percentage 
of  corporations  in  the  roadway  and  sub- 
licensed lines  is  very  small. 

The  "roadway"  is  a  line  owned  and  eon- 
structcd  by  farmers,  connected  with  a  re- 
ceiving seivioe  from  an  existing  exchange 
of  a  main  line  or  proGt-making  company, 
or  of  rural  exchange  manager. 

The  profit  that  is  derived  from  the  rural 
and  roadway  lines  is  in  the  reduoed  rate 
for  the  telephones.  The  manager  get*  the 
difl'crence  between  what  he  pays  the  main 
company  and  what  he  gets  from  those  to 
whom   he  rents. 

The  difTerenee,  therefore,  between  the  tax- 
paying  and  nontaxpaying  companiea  or  in- 
dividuals is  that  the  former,  as  said  by 
the  district  court,  belong  to  commercial 
corporations  or  enterprises,  organized  and 
conducted  for  the  purpose  of  earning  and 
paying  profits  as  or  in  the  nature  of  divi- 
dends; the  latter,  the  untaiced,  are  co- 
operative or  farmers'  mutual  aaso-iationa, 
usually  unincorporated,  conducted  at  esti- 
mated costs,  and  organized  primarily  to 
get    for    the    association    cheap    telephone 

It  is  manifest,  therefore,  that  there  are 
marked  differences  between  the  taxed  and 
nontax ed  companies,  and  the  differences 
might  be  pronounced  arbitrary  If  the  rule 
urged  by  appellant  should  be  applied;  that 
is,  that  in  the  taxation  of  property  no  cir- 
cumstance   should    be    considered    Irat    its 
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nlna;  or,  to  nte  ^ppdlant'i  wordi,  "tmeh 
dollki*a  worth  should  be  treated  alike." 
But  neh  rigid  equality  hai  Dot  been  en- 
forced. In  Michigan  the  l^ialature  haa 
tiie  power  of  prescribing  the  subjeeta  of 
taxation  and  exemption,  notwitbitanding 
the  ConetitutioTi  of  the  state  require*  the 
legislatur*  to  provide  a  uniform  rule  of 
taxation,  except  on  property  paying  specifle 
taree.  People  ez  rel.  St.  Mb^b  Falls  Ship 
Canal  Co.  t.  Anditor  General,  T  Mich,  84; 
.  Chippewa  County  t.  Auditor  General,  05 
f  Uieh.  40B,  82  N.  W.  6E1;  National  Loan 
r  k  InTert.*Co.  v.  Detroit,  136  Mich.  4G1,  99 
N.  W.  880,  The  power  of  exemption  would 
•eon  to  imply  the  power  of  discrimination, 
and  la  taxation,  as  in  other  matters  of  leg- 
islation, clasaifieatfon  is  within  the  com- 
petency of  the  legislature.  We  said  in 
American  Sugar  Eef,  Co.  v.  Louisiana,  17B 
TJ.  B.  Se,  02,  46  L.  ed.  102,  103,  21  Sup. 
Ct.  Rep.  43,  that  from  time  out  of  mind 
it  has  been  the  policy  of  this  government 
to  classify  for  the  purpose  of  taiatioo,  and 
a  diecrimination  was  Bupported  between 
taxation  of  producers  and  manufacturers 
of  products;  and  yet  Is  Billings  v.  Illi- 
nois, 188  U.  B.  61,  102,  47  L.  ed.  400,  403, 
23  Sup.  Ct.  Rep.  272,  we  compared  the  rule 
with  that  in  Connolly  t.  Union  Sewer  Pipe 
Co.  184  V.  8.  640,  4fl  L.  ed.  870,  22  Sup. 
Ct.  Rep.  431,  where  a  distinction  between 
buyers  of  products  and  the  producers  of 
them  was  held  an  illegal  discrimination. 
It  may  therefore  be  said  that  in  taxa- 
tion there  is  a  broader  power  of  ciassiflca- 
tion  than  in  some  other  exercises  of  legis- 
lation. There  is  certainly  as  great  a  pow- 
er, and  the  rule  appellant  urges  cannot  be 
adopted.  It  Is  Inconsistent  with  the  prin- 
ciple of  clae si f! cation  and  the  cases  which 
have  explained  the  principle  and  the  range 
of  its  legal  exercise. 

In  Bell's  Qap  R.  Co.  t.  Pennsylvania,  134 
n.  S.  232,  2S7,  33  L.  ed.  902,  8115,  10  Sup. 
Ct  Rep.  S33,  it  was  decided  that  under 
the  power  of  classification  there  might  be 
exemption  of  property,  dependent  upon  its 
species,  and  Uie  rates  of  excise  might  be 
Taried  upon  different  trades  and  products. 
And  It  was  said  that  it  was  sate  to  say 
*^hat  the  14th  Amendment  was  not  in- 
tended to  compel  the  state  to  adopt  an 
iron  rule  of  equal  taxation."  It  was  point- 
ed out  that  to  give  It  that  elTect  would 
destroy  the  constitutional  provision  and 
laws  of  some  of  the  states  which,  while  en- 
joining uniformity  of  taxation,  permitted 
exceptions  which  were  deemed  material,  and 
that  "It  would  render  nagatory  those  dis- 
criminations  which  the  best  interests  of 
society  require;  which  are  necessary  for 
tte  encouragement  of  needed  and  useful  in- 
I.  and  the  discouragement  of  fotem- 


perance  and'Tice;  and  which  flrery  itAta,* 
in  one  form  or  another,  deems  It  expedie&l 
to  adopt." 

In  Pacifle  Exp.  Co.  v.  Seibert,  142  U.  B. 
339,  SG  L.  ed.  1035,  S  Inter*.  Com.  Rep. 
810,  12  Sup.  Ct.  Rep.  2S0,  a  distinction, 
for  taxing  purposes,  between  express  com- 
paniea  which  owned  their  own  meana  of 
transportation  and  those  who  engaged  for 
hire  a  railroad  or  steamship  company  to 
transport  their  merchandise,  waa  supported. 
The  range  of  classification  for  taxing  par- 
poses  which  was  expressed  in  Bell's  Gap 
R.  Co.  V.  Pennsylvania  and  Home  Ins.  Co. 
V.  New  Tork,  134  U.  8.  B94,  BOG,  607,  38 
L.  ed.  1025,  1031,  1032,  ID  Sup.  CL  Rep. 
G03,  was  approved.  These  cases  and  other* 
were  cited  In  Michigan  C.  R.  Co.  v.  Powers, 
201  U.  8.  246,  293,  60  L.  ed.  744,  7Q1,  29 
Sup.  Ct.  Rep.  450,  for  the  same  principle 
of  claasiflcation  and  Its  application  to  taxa- 
tion. It  was  said:  "There  la  no  general 
supervision  on  the  part  of  the  nation  over 
state  taxation,  and  in  respect  to  tiie  latter, 
the  state  has,  speaking  generally,  the  free- 
dom of  a  sovereign  both  aa  to  objects  and 
methods."  And,  further,  quoting  from  the 
opinion  of  the  lower  court,  it  was  said: 
"It  Is  enough  that  there  is  no  discrimina- 
tion in  favor  of  one  against  another  of  the 
same  class,  and  the  method  for  the  assesa- 
mmt  and  collection  of  the  tax  la  not  in- 
consistent with  natural  justice." 

In  Traveller!'  Ins.  Co.  *■  Connecticut, 
186  U.  B.  864,  46  L.  ed.  040,  22  Sup.  CL 
Sep.  S73,  a  law  of  the  state  was  sustained 
which  imposed  a  tax  on  the  stocic  of  non- 
residents in  corporations  and  exonpted  tha 
stock  of  residents. 

In  King  v.  Mullins,  171  U.  S.  404,  43S, 
43  L.  ed.  214,  226,  18  Sup.  Ct.  Rep.  92S, 
a  distinction  waa  made  in  the  taxing  sys- 
tem of  the  state  between  tracts  of  1,000 
acres  or  less  and  tracts  of  more  than  1,000 
acres.     It  waa  sustained. 

In  Consolidated  Coal  Co.  v.  Illinois,  189 
U.  8.  203,  46  L.  ed.  872,  22  Sup.  Ct.  Rep. 
616,  a  law  providing  for  the  inapeetlon  of 
mine*  was  held  not  unconstitutional  by  rea- 
son of  Its  limitation  to  mine*  where  more 
than  Ave  men  were  cmplc^red  at  any  one 
time.  See  alao  MeLean  r.  Arkansas,  211 
U.  S.  639,  63  L.  ed.  316,  29  Sup.  Ct  Rep. 
206.  ,     „ 

In  New  Tork,  N.  H.  4  H.  R.  Co.  v.  Newg 
York,  ]86"U.  S.  628,  41  L.  ed.  853,  17  Sup.' 
Ct  Rep.  418,  a  law  requiring  railroad*  to 
beat  their  passenger  coaches,  but  exempt- 
ing roads  of  less  than  50  miles  in  length, 
1VB8  declared  not  unconstitutional  and  dis- 
criminatory. To  like  effect  is  Dow  v. 
Beidelman,  126  U.  S.  680,  31  L.  ed.  841, 
2  Inters.  Com.  Rep.  66,  8  Sup.  Ct.  Rep. 
1028,  where  a  classlGcatlon  of  railroads  bj 
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their  length  in  fixing  the  rkte  of  pauen- 
gen'  fare  wu  aiutkined. 

In  Foatal  Teleg.  CabU  Co.  -r.  Adanu,  165 
U.  B.  688,  3B  L.  ed.  311,  6  Intera.  Com. 
Rep.  1,  15  Sup.  Ct.  Rep.  208,  3S0,  a  Ux 
wma  graduated  according  to  the  amount  and 
value  of  the  proper^,  measured  b;  milea, 
and  was  in  lieu  ol  taxes  levied  directly 
on  the  property.  Held  valid.  In  Magoun 
V.  lUinoii  Tnut  ft  Sav.  Bank,  170  U.  S. 
283,  42  L.  ed.  1037,  IS  Sup.  Ct.  Rep.  S91, 
legacies  lea*  than  a  certain  amount  were 
held  legally  exempt  tiota  taxation. 

To  these  cases  may  be  added  others. 
They  illuHtrate  the  power  of  the  legisla. 
tun  of  the  state  over  the  auhjecta  of  taxa- 
tion, and  the  range  of  discrimination  which 
nay  be  exercised  in  classifying  those  sub- 
Jecti  when  not  obviously  exercised  In  a 
spirit  of  prejudice  and  favoritism.  Cook 
T.  Uarshall  County,  196  U.  S.  274,  49  L. 
«d.  474,  25  Sup.  CL  Rep.  233;  Hiasouti  v. 
Dockery,  IBl  U.  S.  ISS,  48  L.  ed.  133,  03 
L.R^.  571,  24  Sup.  Ct  Rep.  53.  The  cases 
decided  lubBequent  to  the  decision  in  Bell's 
Gap  R.  Co.  T.  Pennsylvania  have  applied 
Its  principle  to  many  varying  instances. 
Granting  the  power  of  classification,  we 
must  grant  government  the  right  to  select 
the  diSerencee  upon  which  the  ciaaaifica' 
tion  shall  be  based,  and  they  need  not  he 
great  or  coaspicuoua.  Eeeney  v.  New  York, 
222  U.  S.  G3S,  50  L.  ed.  306,  38  LJLA. 
<N.S.)  1139,  32  Sup.  Ct.  Rep.  105.  The 
state  is  not  bound  by  any  rigid  equality. 
nils  is  the  rulei  its  limitation  is  that  it 
moat  not  be  exercised  in  "clear  and  hostile 
discriminations  between  particular  persons 
and  classes."  See  Quong  v.  Eirkendall,  223 
U.  S.  59,  62,  63,  66  L.  ed.  360-362,  32 
Sup.  Ct.  Rep.  1Q2.  Thus  defined  and  thus 
limited,  it  is  a  vital  principle,  giving  to 
government  freedom  to  meet  its  exigen- 
cies, not  binding  its  action  by  rigid  formu* 
laSj  but  apportioning  its  burdens,  and  per- 
mitting it  to  make  those  "diacriminationa 
N  which  the  best  interests  of  society  require." 
N  We  think  the  statute  under  reriew  is 
*  within  the  rule.  *  It  is  not  arbitrary.  It 
has  a  reasonable  basis,  resting  on  a  real 
distinction.  It  Is  not  a  distinction  based  on 
mere  size  only,  as  contended  by  appellant, 
nor  upon  the  mere  amount  of  business  done. 
There  is  a  difference  in  the  doing  of  the 
busineaa  and  its  result! ;  a  difference  in 
the  relation  to  the  public  Indeed,  the  non- 
taxed  companies  are  subsidiary  to  the  taxed 
companies, — patrons,  in  a  sense,  of  the 
taxed  companies.  The  use  of  the  untaxed 
property,  as  pointed  out  by  the  diatriet 
court,  ia  "predominately  private,  while  the 
use  of  the  taxed  proper^  is  correspondingly 
public;  the  exempt  property  is  used  for 
the  personal  eonvenleneo  of  the  owners,  whilf 


the  taxed  property  represents  eommerciftl 
investment  for  profit-maldng  purposea."  To 
these  differences  the  court  added  oth- 
ers: "(1)  Tliat  the  property  exempted  ia 
only  a  trifling  portion  of  the  whole;  (2) 
that  the  cost  of  asaesiing  and  collecting 
in  this  class  would  be  disproportionate  to 
the  amount  which  would  be  realized;  (8) 
that  this  property  ia  in  the  incipient  or  de- 
velopment stage,  while  the  taxed  property 
is  in  the  fully  developed  form."  All  were 
differences  which  could  appeal  to  the  legis- 
lature and  determine  a  difference  of  treat- 
ment. To  accomplish  it  they  had  to  be  unit- 
ed in  a  class,  and,  as  happily  said  by  Judge 
Denisou  in  the  circuit  court,  the  companies 
were  described  "in  terms  of  earnings  in- 
stead of  in  terms  of  method  and  use."  It 
seems,  however,  that  by  the  selection  of 
eamiags  as  a  basis  of  classification  aU  of 
the  differences  we  have  enumerated  are  not 
exactly  accommodated.  Some  small  pw< 
tion  of  the  co-operative  companies  will  be 
taxed  and  some  small  portion  of  the  profit- 
making  companiea  will  be  exempt.  This 
result  is  not,  we  think,  an  impeachment  of 
the  basis  of  classification,  as  tiie  cases  we 
hare  cited  illustrate.  Besides,  the  appel- 
lant is  not  affected  by  the  inexactitude. 

The  second  question  in  the  case  is  wbetb-n 
er  the  purpose  of  act  No.  49,  of  1909,  under  ^ 
which  the  appellant  waB*aasesaed,  is  auSI-* 
ciently  expressed  In  its  title.  Prior  to  the 
passage  of  that  act  oertain  specified  classes 
of  eorporatlons,  such  as  railroad,  express 
companiea,  etc.,  were  taxed  under  the  pro- 
visions of  aet  No.  282  of  the  acta  of  1905, 

The  title  of  act  No.  49  is:  "An  Act  to 
Amend  the  Title  and  Certain  Sections  of  Act 
No.  173  of  1901,  RelaUng  to  the  Taxation 
of  Railroad  and  Express  Companiea."  8ea- 
tion  I  reads  as  followa:  "The  title  and  H 
1,  4,  5,  S,  8,  9,  10,  13,  14,  18,  and  21  of  art 
No.  282  of  the  Public  Acts  of  1005,  entitled. 
'An  Act  to  Provide  for  the  Assessment  of  the 
Property  of  Railroad  Companies,  Union 
Station  and  Depot  Companiea,  Sleeping  Car 
Companiea,  Express  Companies,  Car  Loan- 
ing Companies,  Stock  Car  Companies,  Re- 
frigerator Car  Companies,  and  Fast  Freight 
Line  Companies,  and  for  the  Levy  of  Taxes 
Thereon  by  a  State  Board  of  Assessora,  and 
for  the  Collection  of  Such  l^es,  and  to 
Repeal  All  Acts  or  Parts  of  Acts  Contra- 
vening Any  of  the  Provisions  of  This  Act,* 
are  hereby  amended  to  read  as  follows: 

"  'Title. — An  Act  to  Provide  for  tbe  Aa- 
aeasment  of  the  Property,  by  Whomsoever 
Owned,  Operated,  or  Conducted,  of  Rail- 
road Companies,  Union  Station  and  Depot 
Companiea,  Telegraph  Companies,  Tel*- 
phone  Companies,  Sleeping  Oar  Oompanies, 
Express    &Mnpanies,    Car    *"■"'"§    Com- 
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puiiM,  Stock  Cmi  Compuiiei,  BeIriger»tor 
Ou  CompuifM,  ajid  Fmot  Freight  Oom- 
puiea,  BiQd  All  Other  Compuiies  Owning, 
LcMing,  Bunning,  or  Operating  An; 
Freight,  Stock,  Refriger&tor,  or  Any  Other 
Cara,  Not  Being  Exclusively  the  Propeit; 
of  Any  Railroad  Company  Faying  Tucet 
apon  Iti  Rolling  Stock  under  tha  Provi- 
■Ions  of  This  Act,  over  or  upon  th*  Line 
or  Lines  of  Any  Railroad  or  Bailroadi  in 
Xhti  Slate,  and  for  the  Levy  of  Taxes 
Thereon  by  a  State  Board  of  Asseuore,  and 
for  the  Collection  of  Such  Taxes,  and  to 
V  Repeal  All  Acta  or  Parts  ol  Acta  Contra- 
n  Tming  Any  of  the  PTOTiaions  of  This  Act.'  " 
*  *Tho  contention  is  that  there  is  nothing 
in  the  title  to  indicate  the  intention  of 
adding  to  the  act  of  10OS  "new  elaues  of 
husineiB  to  those  already  taxed  by  the  ad 
Talorem  method,  ■□  as  to  include  telephone 
companies."  It  ffl  hence  further  contended 
that  the  act  ii  Invalid,  the  Constitution  of 
the  itate  providing  that  "no  law  shall 
hrace  more  than  one  objeot,  which  shall  be 
expressed   in   its   title." 

There  can  be  no  doubt  that  the  purpoae 
of  the  act  was  to  extend  to  telegraph  and 
telephone  companies  the  provisions  of  the 
act  of  1905,  which  provided  for  the  aaaesB- 
ment  of  the  proper^  of  certain  companies, 
and  the  levying  of  taxes  t  hereon  by  the 
state  board  of  asaessors,  and  the  method 
of  collecting  such  taxes.  Its  title  explicitly 
state*  that  Um  purpose  is  to  amend  the  HtU 
and  the  act  relating  to  the  taxation  of  rail- 
roads and  express  companies,  And  the  par. 
ticular  sections  which  eonsiimmate  the  pur- 
pose are  referred  to  and  in  |  1  declared  to 
be  amended.  The  title  therefore  Is  a  sub- 
stantial compliance  with  the  Constitu- 
tion of  the  state,  and  the  brief  of  appellee 
shows  thlrty*eight  examples  of  like  kind 
in  the  laws  of  the  state.  This  legislative 
and  executive  construction  is  entitled  to 
weight,  and  when  considered  in  connection 
with  the  consequence  of  making  those  laws 
invalid,  as  well  as  declaring  the  law  under 
review  invalid,  would  determine  against 
the  construction  urged  by  appellant,  even 
if  we  had  doubt  (rf  the  sufficiency  of  the 
title  to  give  notice  of  tha  purpose  of  the 
l^islation.  See  Atfy.  Gen.  ex  r«l.  Crane 
T.  Amos,  90  Mich.  STS,  ET  K.  W.  671; 
Qrimm  v.  Secretary  of  State,  137  Mich.  134, 
100  N.  W.  269;  Detroit  v.  Schmid,  128 
Mich.  379,  92  Am.  St.  Rep.  468,  87  N.  W. 
363;  People  v.  Howard,  73  Mich.  10,  40 
N.  W.  789;  Detroit  v.  Chapin,  108  Mich. 
J38.  87  L.R-i.  391,  «  N.  W.  687. 
Decree  alBrmed. 


APPEAL  from  the  Circuit  Court  of  the 
United  SUUs  for  the  Western  District 
of  Michigan  to  review  a  decree  dismiaaing 
the  bill  in  a  suit  to  enjoin  the  collection  of 
a  tax  on  the  property  of  a  telephone  ccm* 
pany.    Affirmed. 

See  same  case  below,  18S  Fed.  634. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Tbonwa  P.  Bradfleld  and  Jacob 
Kleinhans  for  appellant. 

Mr.  Rocer  I.  Wykes  and  Mr.  Qrant  Fel- 
lows, Attorney  General  of  Michigan,  for  ap- 
pellee. 0 

*  Mr.  Justice  SfcKennA  delivered  the* 
opinion  of  the  court: 

Appellant  is  a  telephone  company,  located 
at  the  city  of  Jackson,  state  of  Michigan, 
doing  an  extensive  business.  It  brought 
this  bill  in  equity  to  restrain  the  collection 
of  a  tax  levied  under  the  laws  considered 
in  No.  284.  [22»  U.  S.  322,  B7  L.  ed.  — ,  33 
Sup.  Ct.  Bep.  833.]  It  is  substantially  like 
the  bill  in  the  Utter  case. 

A  demurrer  was  Sled  to  the  hiU,  and, 
being  overruled,  an  answer  was  filed.  After 
hearing,  a  decree  was  entered  dismisaing 
the  bill.     This  appeal  was  then  taken. 

The  questions  preaented  are  the  same  ■• 
those  presented  in  No.  E84,  and  were  aab- 
mitted  at  the  same  time  and  on  the  same 
argument.  On  the  authority  of  the  opinion 
in  th»t  case  the  decree  is  affirmed. 


im  TT.  B.  ^3S.^ 
RAILROAD    COMMISSION    OF    LOUISI- 
ANA and  Walter   Guion,  Attorney  Gen- 
eral of  Louisiana,  Appta., 

TEXAS  t  PACIFIC  RAILWAY  COM- 
PANY, St.  Louis,  Iron  Mountain,  & 
Southern  Railway  Company,  and  Kan- 
aaa  City  Southern  Railway  Company. 

CoUHiBCB  a  84*)  —  Tbarsportation  of 
Goods— Stats  ExouiiAtion— "Foreiuh 
cowukrcx." 

Shipments  of  frripht  under  local  bills  «l 
lading  calling  for  transportation  from  In- 
terior points  in  I>juisiana  to  New  Orleana, 
there  to  be  delivered  to  the  shipper's  or  con- 
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■ignee'B  order,  but  tntendsd  b;  the  ihipper* 
to  be  exported  to  foreign  eouotriea,  uid 
treated  Bccordinglj  by  botli  shippere  &nd 
orrien,  eonatitote  foreign  conuneree,  and 
M  iuch  are  governed  u  to  the  iDtrkatat-e 
triniportation  bv  the  tariffs  on  file  with 
the  Interstate  Conuneree  CommisBion,  to 
the  exclusion  of  the  latee  eetabliihed  bj 
the  state  railroad 


APPEAL  from  the  United  States  Cirentt 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Eaatem  Dis- 
triet  of  Louisiana,  enjoining  the  enforce- 
ment of  certain  orders  of  the  Louisiana 
Railroad  Commission.     Afllrmed. 

See  same  cue  below,  106  C.  C  A.  OH, 
1B4  Fed.  989. 

The  facta  are  stated  in  the  opinion. 

Mr,  Rnffln  G.  Pleasant,  Attorney  Gen- 
eral of  Louisiana,  and  Messrs.  IE.  Howard 
UeCaleb  and  Wflie  M.  Barrow  for  appel- 
lants. 

Messrs.  Cbarlcs  Payne  Fenner,  Wklk- 
•T  B,  Bpenear,  PUtlp  8.  Gidiere,  Esmond 
Pbalpa,  Benrj  Benutdn,  John  Potts,  and 
V,  Q.  Hudson  for  appellees. 

■  Mr.  Justice  HcKenna  delivered  the 
opinion  of  the  courti 

Suit  in  equity  to  declare  Told  certain 
orders  of  ths  railroad  oommiasion  of  the 
state  of  Louisiana,  and  to  restrain  the  en- 
forcement of  penalties  for  the  alleged  viola- 
tion thereof.  The  ground  of  the  suit  Is  that 
the  orders  and  the  penalties  constitute  a 
rt^lation  of  interstate  commerce,  and  there- 
lore  are  in  violation  of  the  commerce  clause 
of  the  Constitution  of  the  United  States. 

An  amended  and  supplemental  bill  was 
filed  by  leave  of  tbe  court,  making  the 
appellant  Walter  Ouion,  attorney  general 
of  the  state,  a  party  on  the  ground  that 
he  had  asserted  a  right  and  Intention  to 
bring  suits  in  the  state  courts  to  collect  the 
fines  and  penalties  Imposed  by  the  state 
railroad  commission. 

A  demurrer  was  filed  to  the  bill,  stating 
as  grounds  thereof — (I)  That  neither  the 
original  nor  the  supplemental  bill  stated 
any  cause  for  the  relief  prayed.  (S)  That 
the  suit  was  one  against  the  stata,  being 
one  brought  to  restrain  the  state  in  ber 
sovereign  character  and  capacity  from  insti- 
tuting suiU  to  recover  and  enforce  the  ool- 
leetion  of  penalties  imposed  under  and  bj 
•Vor  otlMr  (MM  SM  sama  topM  *  I  in 


virtus  ol  the  provisions  of  ber  Constitu- 
tion ol  a  penal  nature.  (3)  Tbat  the 
amount  Involved  is  not  sufficient  to  give  the 
court   jurisdiction,   not   being   over   $2,000. 

The  demurrer  was  overruled.  An  answer 
was  then  filed.  The  case  waa  referred  to 
a  master,  who  reported  his  conclusions  of 
fact  and  of  law,  and  recommended  that  the 
bill  be  dismissed,  basing  bis  recommendation 
on  Gulf,  C.  *  S.  F.  R.  Co.  v.  Texas,  204  U.  8. 
403,  81  L.  ed.  C40,  27  Sup.  Ct.  Rep.  3S0. 

The  circuit  court,  however,  drew  a  differ- 
ent conclusion  from  tbe  facta,  and  entered 
a  decree  perpetually  enjoining  the  fines  im- 
posed- The  decree  was  affirmed  by  the  cir- 
cuit court  of  appeals,  expressing,  without 
discussion.  Its  concurrence  with  tbo  court  n 
below  that  on*the  facta  found  by  tbe  master,* 
the  commerce  involved  in  the  case  waa 
interstate. 

The  facta  as  found  by  the  master  may 
be  summarized  as  follows: 

Tbe  appellee  railroad  companies  are  cor- 
porations engaged  in  interstate  and  intra- 
stata  commerce  from  pointa  within  and 
without  the  stats  of  Louisiana  to  the  city 
of  New  Orleans,  and  the  freight  trans- 
ported by  tbem  is  subsequently  loaded  on 
traard  ships  and  transported  to  foreign  porta 
and  countries.  Tbe  railroad  commission  of 
Louisiana,  on  May  2B,  1005,  promulgated 
and  put  in  effect  an  order  whieh  fixed  tbe 
freight  rates  that  the  railroads  should  be 
entitled  to  charge  on  al)  intrastate  traffic, 
and  the  rates  wsre  effective  and  in  foree  at 
tbs  date  of  ths  shipment  in  controversy. 
In  the  months  of  July,  Angust,  and  Sep- 
tember, 1906,  certain  persons  (their  name* 
are  unimportant)  delivered  to  Uie  St.  Louis, 
Iron  Mountain  A  Southern  Railway  Com- 
pany at  certain  stations  on  the  line  of  ita 
road,  within  the  state,  eighteen  carloads  of 
logs  and  staves.  The  logs  and  staves  were 
transported  by  the  railway  from  said  sta- 
tions and  delivered  to  Alexandria,  and  there 
delivered  to  the  Texas  k  Pacific  Railway 
Company,  which  transported  tbem  to  New 
Orleans,  where  they  were  unloaded  from  tbo 
can,  put  on  board  ship,  and  exported  to 
foreign  countries. 

When  tbe  shipmenta  were  made,  the  local 
tariff  filed  with  and  approved  by  the  stata 
railroad  oommiasion  was  10  centa  per  hun- 
dred pounds;  the  local  tariff  filed  with  and 
approved  by  the  Interstate  Commerce  Com- 
mission on  such  shipments,  at  that  time, 
waa  12  cents  per  hundred  pounds. 

The  consignees  were  notified  of  the  arrival 
of  the  cars  at  New  Orleans,  and  the  Texas 
A  Pacific  Railway  Company  was  ordered  by 
them  to  deliver  tiie  frclgtit  to  certain  steam- 
ships plying  between  New  Orleans  and 
European  porta.    The  freight  was  delivered* 

accordance  with  ths'orders  and  exported? 

n  Dm.«  Am.  [MSB.  tNT  to  date,  ARsp'r  Indues 
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from  Louitiana.  A  freight  rate  of  18  cent*  | 
per  hundred  paniidi  w«s  charged  on  the 
•hlpmenta  and  eollected  by  the  railway  com- 
PWJ- 

In  Uarah,  lOOS,  a  ibipper  delivered  to 
the  Eansa*  Citj  Southern  Kailwa;  Com- 
pany at  Lceerille,  I^ouUiana,  on  its  line  of 
roed,  three  csrloade  of  tank  ataves,  which 
were  loaded  in  can  of  the  Texaa  k  Paciflc 
Kailway  Company  to  be  traniported  to  a 
named  eoniignee  at  New  Orleaoa.  The  rate 
eetabljahed  by  the  state  railroad  commiBSion 
was  10  cents  per  hundred  pounda;  the  inter- 
•tate  rate  filed  with  the  Interstate  Com- 
merce Commission  nss  IB  cents  per  hundred 
pounds-  The  stave*  were  hauled  to  Shrcve- 
port,  Louiaiana,  and  there  delivered  to  the 
Texaa  k  Poelflc  Railway  Company,  which 
hauled  them  to  New  Orleans.  The  cua- 
tomary  notice  of  their  arrival  was  given  to 
the  consignee,  and  they  were  directed  bf 
him  to  be  delivered  to  a  particular  ateam- 
■hip,  to  which  they  were  delivered,  being 
•witched  to  the  lines  of  two  other  earrien 
and  transported  to  Hamburg.  Tbe  Texas 
ft  Pacifio  Railway  Company  collected 
freight  charges  thereon  from  the  consignee 
at  16  cents  per  hundred  pounds.  The  con- 
aignee  at  the  date  of  the  shipment  of  the 
freight  reaided  at  Kew  Orleans  and  waa  en- 
gag«d  In  tbe  busineaa  of  shipping  broker 
In  negotiating  for  cargo  space,  routes,  and 
attending  to  ahipmenta  for  eonsignora  in  the 
United  States.  The  consignees  of  the 
righteen  carloads  of  logs  and  stave*  were 
engaged  st  New  Orleans  in  the  buaines*  of 
Bxporting  staves  to  foreign  countries;  the 
staves  they  deal  in  are  not  treated,  manU' 
tactured,  or  changed  from  the  original  sbape 
in  which  they  are  received  at  New  Orleans 
for  export,  and  98  per  cent  of  tbe  ahipmenta 
by  them  at  New  Crleaoa  are  exported  to 
foreign  countries. 
At  the  time  of  the  shipment  the  rules  of 
^  the  state  railroad  commission  allowed  four 

?  days'  free  time  for  unloading  cars  at  New 
Orleans,  except  where  tbe  consignment 'was 
for  export,  then  twenty  days  were  allowed. 
No  demurrage  waa  tendered  by  the  ahipper 
or  conaignee  or  received  by  the  carrier  on 
aecount  of  delays  in  handling  beyond  the 
four  days  allowed  by  tbe  rules.  Every  one 
of  the  shipments  paid  to  the  carrier  (  of 
a  cent  per  hundred  pounds  for  handling 
charges,  this  being  the  amount  paid  on  all 
export  shipments.  The  shipments  were  in 
the  physical  custody  of  the  railroad  com- 
pany until  arrival  at  New  Orleans,  and 
thereafter  in  the  physical  custody  of  the 
steamships,  which  issued  bills  of  lading 
therefor  to  the  shippers  of  tbe  cargo. 

The  billa  of  lading  in  each  instance  pro- 
vided for  tbe  delivery  of  freight  from  the 
Isitia)  point  to  New  Orleans,  there  to  be 


delivered  to  tbe  shipper  or  consignee's 
order.  But,  notwithstanding  this,  the  otavea 
and  logs  were  intended  by  the  shippers  to 
be  exported  to  foreign  countries,  and  wero 
treated  by  both  the  shippers  and  the  car* 
riera  accordingly,  the  shippers  always 
holding  tbe  cars  on  the  railroad  track  until 
they  could  accumulate  cargo  to  fill  their 
export  orders  and  arrange  for  transporta- 
tion. The  railroad  company  allowed  ths 
shippers  the  usual  twenty  days'  time  for 
delivery,  u  in  the  cose  of  export  shipments, 
without  charging  demurrage,  which  the 
company  would  have  had  tbe  right  to 
charge,  after  the  expiration  of  four  days, 
if  the  shipments  had  been  considered  and 
treated  aa  purely  intrastate. 

The  sole  question  in  the  ease  is  whether 
the  shipments  were  foreign  or  intrastate 
commerce;  or,  speaking  more  accurately, 
whether  they  were  within  Federal  or  stnt* 
jurisdiction.  Tbe  circuit  court  and  the  cir- 
cuit court  of  appeals  both  decided,  as  we 
have  aeen,  that  tbey  were  within  Federal 
jurisdiction. 

Appellants  attack  the  ooneluaion  and 
rely  on,  aa  the  master  relied  on,  the  ease  of 
Gulf,  C.  k.  S.  F.  R.  Co.  V,  Texas,  supra. 
The  argument  is  that  the  service  rendered^ 
by  the  railroad  oompanies  was  wholly  J 
Within  tbe  state  and  bad  "no  contractual* 
or  necessary  relation  to  foreign  tranapor* 
tation."  It  was.  It  la  argued,  "mani- 
festly preliminary  thereto,  independently 
contracted  for,  and  not  necessarily  connected 
therewith."  And  tbe  principle  Is  urged  that 
"locality,  therefore,  determines  tbe  jurisdic- 
tion [separation  between  Federal  power  and 
state  power]  unless  it  is  shown  that  though 
the  local  movement  Is  actually  within,  it  ia 
legally  outside  the  state."  To  make  tb« 
movement  witbin  legally  outside  of  the 
atate,  appellants  Insist  there  must  bs 
billa  of  lading  and  other  means  «( 
connection  between  tbe  railroads  and  the 
ocean  carriers.  To  make  application  of 
this  principle,  It  is  contended  that  "not 
a  single  fact  appears  or  exiata,  physical 
or  other,  which  connects  the  railroada  with 
the  «)cean  carrier,"  and  that  the  intention 
of  the  shippers  or  conslgneea  is  made  abso- 
lutely controlling. 

To  tbe  principle  urged,  so  far  as  Its  apt^i- 
cability  to  tbe  case  at  bar  is  concerned,  we 
may  oppose  Southern  Pacific  Terminal  Co.  v. 
Interstate  Commerce  Commiuion,  219  U.  S. 
498,  6S  L.  ed.  310,  31  Sup.  Ct.  Rep.  279; 
Railroad  Commiasion  v.  Worthington,  220 
U.  S.  101,  E6  L.  ed.  1001,  32  Sup.  Ct.  Rep. 
657,  and  Texoa  ft  N.  0.  R.  Co.  v.  Sabine 
Tram  Co.  227  U.  S-  Ul,  67  L.  ed.  — «  83 
Sup.  GL  Rep.  228. 

In  those  eases  there  wss  neoessarily  a 
local  movement  of  frel^t,  and  It  nfinrassrily 
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terminated  at  tbe  aeabosrd.  But  ft  wm 
decided  that  its  character  aod  continuity  as 
a  movenient  in  foreign  oommerce  did  not 
terminate,  nor  was  it  affected  b;  being 
transported  on  local  billi  of  lading.  The 
principle  enunciated  in  tbe  caaes  were  that 
it  is  the  essential  cbaracter  of  tbe  com- 
merce, not  the  accident  of  local  or  through 
bills  of  lading,  which  determinee  Federal 
or  state  control  over  it.  And  it  takes  char- 
aetor  aa  interstate  or  foreign  commerce 
when  it  is  actually  started  in  tbe  course 
of  transportation  to  another  state  or  to  a 
gl  foreign  country.  The  facts  of  the  case  at 
2  bar  bring  it  within  the  ruling.  The  staves 
•  and  logs  were*intended  by  the  shippers  to 
be  exported  to  foreign  countries,  and  there 
was  no  interruption  of  their  transportation 
to  their  destination  except  what  was  neces- 
•ary  for  transshipment  at  New  Orleans. 
Decree  affirmed. 


(la  V.  8.  ti7.) 

CHICAGO,   ROCK   ISLAND,   *  PACIFIC 

RAILWAY  COMPANY,  PIff.  in  Err., 

THOMAS  W.  BROWN. 

UaSTIK  AMD  SKEVAWT  (t  289*)— COBTHlBti 

TOBT  NsauaKNCB — Qdestioi*  fob  Jukv. 

A  switchman  reaching  in  between  slowly 
moving  cars  to  remove  a  coupling  pin  after 
repeated  unsuccessful  attempts  to  operate 
the  automatic  coupler  is  not,  as  a  matter 
of  law,  guilty  of  such  contributory  negli- 
gence as  defeats  his  right  to  recover  for  the 
resulting  injuries,  because  he  did  not  antici- 
pate that  his  foot  might  slip  and  catch  as 
it  did  in  an  unblocked  guard  rail  of  which 
he  had,  or  could  be  charged  with,  knowledge. 

[Ba.    Note,— For  othr —   u— .—   .-* 
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IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Northern 
District  of  Illinois  in  favor  of  plaintiff  in 
an  action  brought  by  an  employee  against 
a  carrier  to  recover  damages  for  personal 
injuries.    Affirmed. 

See  same  ease  below,  107  C.  C.  A.  300, 
18S  Fed.  80. 
The  facts  are  stated  in  the  opinion. 
Messrs.  M.  Ii.  Bell  and  F.  C.  Dillard  for 
plaintiff  in  error. 
«      Mr.  Jamea  O.  HcShane  for  defendant 


Error  to  review  «  Judgment  of  tbe  drcuit 
oourt  of  appeals,  afflnning  a  judgment  ot 
the  circuit  court  for  the  northern  district 
of  Illinois  for  tS.OOO,  in  an  action  brought 
by  Brown,  defendant  in  error,  against  tbe 
railway  company,  for  injuries  received  by 
him  while  working  ai  a  switchman  in  tbs 
railway  company's  yards  at  Cbicagu. 

The  action  was  brought  in  the  state  court, 
and  removed  on  the  petition  of  the  railway 
company  to  the  Federal  court. 

The  first  count  of  the  declaration  is  based 
upon  a  violation  of  the  safety  appliance  act, 
and  it  also  contains  allegations  based  upon 
the  employers'  liability  act.  The  company 
was  engaged  and  Brown  was  employed  in 
interstate  commerce.  The  fourth  count 
charges  negligence  in  failing  to  fill  up  the 
spaoo  between  a  runoing  rail  and  a  guard 
rail.  In  which  space  Brown's  foot  eaugbt, 
where  it  was  run  over  and  his  1^  cut  off. 

The  ease  was  tried  to  a  jury,  resulting 
in  a  verdict  for  $8,000  far  Brown  upon 
two  counts:  (a)  for  a  violation  of  tbe 
safety-appliance  law,  (b)  common-law  neg- 
ligence in  not  blocking  the  switches.  Judg- 
ment was  entered  upon  the  verdict,  which 
was  subsequently  affirmed  by  the  circuit 
court  of  appeals.  107  C.  C.  A.  300,  183  Fed. 
SO. 

For  the  purpose  of  the  contentions  whltA 
are  made  here,  the  following  facts  must  be 
aocepted  to  be  established,  as  summarised 
in  tbe  opinion  of  the  circuit  court  of  afK 

"The  defendant  In  error,  a  switchman  In^ 
a  large  switch  yard,  was  called  upon,  atjj 
night,  to  uncouple  some  cars.  *Not  being  ia* 
touch  by  signal  with  the  engineer,  he  con- 
veyed his  signals  to  another  switchman  in 
advance  of  him,  who  conveyed  them  to  tbs 
pngineer.  The  cars  were  in  motion  on  a 
car  track  at  the  time.  The  uncoupling 
was  to  be  done  by  means  of  shoving  the 
cars  in  motion.  Had  the  safety  appliance 
been  in  order,  this  could  have  been  ac- 
compliabed  by  defendant  in  error  while 
walking  at  the  side  of  the  train.  But  the 
safety  appliance  on  the  side  of  the  car  on 
which  he  was  working  at  the  time  would  not 
operate.  He  gave  three  or  four  jerks  to  it, 
which  tailed  to  open  the  coupler.  He  then 
reached  in  between  the  ears  and  attempted 
to  lift  the  coupler  pin  with  bis  fingers, 
which  he  was  unable  to  do.  He  then  at- 
tempted to  reach  the  pin  on  tbe  adjacent 
coupler,  in  order  to  lift  that  with  his 
fingers.  During  all  this  time  he  was  walk- 
ing beside  the  cars,  which  were  moving 
slowly.  The  pin-lifting  rod  on  the  other  oar 
projeeteil  not  towards  him,  but  away  from 
him;  and  as  he  was  reaching  for  the  couplcor 
IB  In  See.  *  Am.  Dlxa  l>07  te  data,  *  Rap'r  Indeua 
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pin  OB  this  adjacent  coupler,  bis  foot  tlipped, 
and  a  low  brake  beam  itrlking  bit  foot, 
■lioTed  it  into  an  unblocked  guard  rail, 
whera  it  wu  run  over  and  bia  1^  cut  off. 
Had  lie,  under  these  oiTCUniatances,  aban- 
doned tbs  nncoupling  altogether  until  the 
•ar  bad  eome  to  a  standstill,  he  would  have 
been  saTcd  the  accident." 

These  being  the  facts,  the  railway  i 
pany  asserts  error  in  tlie  trial  court  in  not 
directing  a  rerdict  for  the  company,  on 
the  ground  (1)  that  Brown,  in  leaning  be- 
tween the  ears  irtiile  they  were  in  motion, 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  (2)  in  iaetructlug  the 
Jury,  in  effect,  that  Brown  was  not  charge- 
able with  contributory  negligenee  by  the 
mere  fact  of  going  between  the  cars. 

The  contentions  are   resolTSble  into  one, 

and  may  he  said  to  be  ooTcred  by  the  charge 

to  the  jury  which  the  railway  company  at- 

0  tacks.    The  court,  atter  stating  that  thr 

g  first  count  of   the  declaration   is   baaed  on 

•  the  fsilnre'ol  the  company  to  equip  the  cur 

with  such  a  coupling  device  as  that  it  could 

be  operated  without  the  switchman  going 

between  the  ends  of  the  ear,  said: 

"This  first  count  charging  the  failure  I 
have  just  referred  to  is  based  upon  the  act 
of  Congress  imposing  certain  requirements 
upon  common  carriers  engaged  in  interstate 
commerce,  and  this  statute  provides  that  a 
carrier  so  engaged  shall  not  more  or  per- 
mit to  be  moved  on  its  rails  a  car  that  is 
used  in  interstate  commerce  unless 
equipped.  This  act  also  provides  that  if  an 
employee  engaged  in  the  service  of  such 
a  carrier  sustains  an  injury  by  reason  of 
the  carrier's  failure  to  obey  that  law,  thu 
employee  shall  not  be  held  to  have  assumed 
the  risk  of  danger  or  injury  resulting  from 
auch  failure  on  the  part  of  the  carrier.  It 
is  also  the  law,  having  in  mind  still  this 
first  count,  that  if  the  employee  goes  be- 
tween the  ears  to  effect  an  uncoupling,  he 
is  not  chargeable  with  contributory  negli- 
gence, that  ia,  a  failure  to  exercise  ordinary 
care  for  his  own  safety,  by  the  mere  fact 
of  going  in  between  the  cars  to  effect  the 
uncoupling,  but  he  is  required,  before  he 
can  recover,  to  exercise  ordinary  care  for 
his  own  safety  after  he  goes  between  ths 
ears,  and  while  he  is  there,  endeavoring  to 
effect  an  uncouplingj  that  is,  the  separation 
of  the  cars." 

The  counsel  for  the  company  at  the  out- 
set expressed  their  realization  that  this  case 
ts  one  of  those  characterised  in  Chicago  Junc- 
tion R.  Co.  V.  King,  222  U.  S.  222,  56  L.  ed. 
173,32  Sup.  a.Rep.T0,asofthec]iiBBwhich 
it  was  the  purpose  of  the  judiciary  act  of 
1801  {Zt  Stat,  at  L.  826,  cha^  S17,  U.  S. 
Comp.  Stat.  IBOl,  p.  488]  to  submit  to  the 
laaJ  jorisdietlon  of  ths  drmit  court  of  ap- 


peals, and  that  this  court  under  eueh  cir> 
oumstauces  will  "go  no  farther  than  to  lur 
quire  whether  plain  error  i*  made  out." 
Texas  ft  P.  R.  Co.  Y.  HoweU,  224  U.  S.  S7T, 
66  L.  ed.  802,  32  Sup.  CL  Rep.  SOI.  And  the 
concession  la  made  that  in  the  Taylor 
Case,  210  U.  S.  281,  S2  L.  ed.  lOSl,  28  Sup. 
Ct.  Rep.  616,  and  in  Chicago,  B.  ft  Q.  R.  Co. 
V.  United  SUtes,  220  U.  B.  6S0,  6S  h.  ed.^ 
682,  SI  Sup.  Ct.  Rep.  S12,  this  court  settledg 
that  the  failnra'of  a  coupler  to  work  at  any* 
time  sustains  a  charge  of  ntstiSBnce  in  this 
respect,  no  matter  how  slight  the  pull  on 
ths  coupling  lever.  And,  further,  "The  mere 
fact  that  the  pin  would  not  lift  when  plain 
tiff  [Brown]  endeavored  to  lift  it  makes 
a  case  of  negligence  under  the  first  counL 
Contributory  negligence  la  asserted  because 
Brown  knew,  a*  it  is  contended,  that  faa 
would  have  to  pass  over  an  unblocked  guard 
rail;  that,  besides,  he  controlled  the  situa- 
tion, it  is  contended,  through  signsils  to  the 
engineer;  and  that  he  had  two  safe  methods 
in  which  to  make  the  cut  of  the  cars,  but 
voluntarily  and  for  his  own  purpose  ehoM 
the  most  dangerous  method. 

But  all  these  facts  and  bow  far  they 
should  have  affected  his  conduct  were  sub- 
mitted to  the  jury.  The  evidence  detailed 
the  situation  to  them  and  whether  the  Judg- 
ment of  Brown  was  prudently  formed  and 
exercised. 

The  trial  court  and  the  circuit  court  of 
appeals,  considering  the  evidence,  confirmed 
the  finding  of  the  jury,  expressed  by  its 
verdict.  It  wonid  be  going  far  to  say  that 
these  concurring  judgments  are  not  such  as 
could  be  reasonably  formed,  bat  such  aa 
must  be  pronounced  to  be  without  founda- 
tion as  a  matter  of  law. 

The  railway  company  starts  Its  eonten- 
tions  with  a  concession  of  its  own  culpaUl- 
ity  in  sending  Brown  to  his  duty  to  en- 
counter defective  appliances,  and  then  seeks 
to  relieve  itself  from  liability  by  a  charge 
against  him  of  a  careless  Judgment  In  Ita 
execution.  But  some  judgment  was  neces- 
sary, and  whether  he  should  have  selected 
one  of  the  ways  which  counsel  point  out 
admits  of  debate.  It  is  one  thing  to  judge 
of  a  situation  in  cold  abstraction;  another 
thing  to  form  a  judgment  on  the  spot.  Tht 
Germanic  (Oceanic  Steam  Nav.  Co.  v. 
Aitken),  1S6  U.  S.  G80,  506,  606,  40  L.  ed. 
610,  613,  614,  25  Sup.  Ct.  Rep.  317.  The 
movement  of  trains  requires  prompt  action, 
and  we  cannot  hold  that,  as  a  matter  of 
law,  Brown,  in  lenning  forward  to  remove 
a  pin  which  would  have  yielded  to  his  effort,, 
was  guilty  of  negligence  because  ho  did  notJJ 
anticipate  that  his  foot'migbt  slip  and  b«* 
caught  in  an  open  frog  rail  of  which  he  had 
or  could  ba  diarged  with  knowledge,    n* 
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caae  it  irithiii  the  ruling  in  the  Texu  k  P. 

R.  Co.  V.  BKrrej,  228  U.  S.  31%  ST  L.  cd. 

— ,  33  Sup.  Ct.  Eep.  518. 

Judgment  tiSinned. 

<m  n.  B.  Mi.) 

CLAHA  A.  WHEELER  and  Prank  8.  Liuk; 

Appts., 

CITY  AND  COUNTY  OF  DENVER,  Albion 
K.  Vickery,  Auditor;  Lewii  C.  QrMBlM^ 
7rea*urer,  et  >1. 
C0DKT8  (f  316*)— FiDRRAL  OouBTa— jDUfl- 
Dicnotv— D1VBB6I  ClTIZKNaHIP— Coixu- 
Bira  Join  DEB. 

A  Buit  bj  nonreeident  taipayera  on  ba- 
half  of  HiemeelveB  and  all  other  taxpayers, 
to  restrain  a  municipal  public  utilities  com- 
nuNion  from  proceeding  to  acquire,  by  pur- 
cfaaae  or  otherwise,  a  waterworks  lyatcni, 
«n  the  ground  tliat  it  yiu  an  unconstitu- 
tional body  and  its  expenditure!  illegal, 
should  not  be  dismisaed  on  the  theorj  that 
>complBinaBts  were  collusivelj  made  parties 
In  order  to  create  a  caae  justifiable  in  the 
Federal  courts,  because  they  were  aolleited 
to  bring  the  suit,  and  were  indemnified  by 
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APPEAL  from  the  Circuit  Court  of  the 
United  SUtea  for  the  District  of  Colo- 
rado to  review  a  decree  dismissing,  on  tbe 
ground  of  collusive  joinder,  a  suit  by  non- 
resident taxpayers  to  restrain  the  municipal 
Mquisitioo   of   a   w&terworica   system.     Be- 


2     Statement  by  Air.  Justice  McKennti: 

•  'The  case  is  bere  on  a  question  of  juria- 
diction. 

The  appellants  filed  a  bill  in  equity  in 
tbe  circuit  oonrt  for  the  eighth  circuit,  dii- 
trict  of  Colorado,  against  tbe  city  and 
county  of  Denver  and  the  other  appellee*, 
who  constitute  the  public  utilities  commis- 
sion, to  restrain  them  from  paying  out  any 
moncvs  authorized  by  the  pToyiaions  of  an 
amendment  to  the  charter  of  tbe  city,  and 
likewise  to  restrain  them  and  each  of  them 
from  issuing  or  attempting  to  issue  $8,000,- 
000    of    bonds     authorized    at    an     election 

•  directed  by  the  amendment  to  the  charter 

•  af'the  city.  The  bill  also  prayed  an  ac- 
counting of  money  already  expended  by 
reason  of  their  supposed  election  and  au- 
thorit;  aa  members  of  tbe  public  utilities 
eommission,  and  that  they  be  required  to 
raimbarse  tbe  city  therefor,  that  S  264A 
^  .the  charter  be  declared  uacoutitutional 

*Tar  otlm  catM  ■«•  sao*  tepic  A  |  mnuBa  la 


and  void,  and  all  further  action  thereund^ 
tie  forever  restrained  and  enjoioed,  and  all 
acts  heretofore  done  and  steps  taken  there- 
under be  declared  wholly  illegal,  improper, 
and  without  authority  of  law. 

The  bill  allegea  the  requisite  citizenship 
of  the  parties  and  tiw  Jarisdictional  amount. 
It  further  allegea  the  following: 

Appellants  Wheeler  and  Luak  were  re- 
spectively owner*  of  real  estata  in  the  city 
and  county  of  Denver  of  the  assessed  valua- 
tion of  1^5,000  and  |42,000,  respectively. 
For  tbe  year  preceding  tbe  flUng  of  tbe  anit 
the  OMCUiid  valuation  of  all  property  within 
the  city  and  coun^  was  S13S,467,050.  At  a 
general  city  election  held  in  May,  1910,  it 
was  claimed  by  the  appellees  that  an  amend- 
ment to  the  charter  of  the  city  was  adopted, 
which  amendment  provided  for  the  acquisi- 
tion, by  purchase  or  otherwise,  by  the  city, 
of  a  waterworks  ayitem,  provided  a  public 
utilities  oommisalon  to  have  charge  and 
control  of  inch  works,  named  the  persona 
who  were  to  oonstitnte  the  commission,  their 
terms  of  office,  salaries,  and  duties,  and 
authorized  them  to  issue  bonds  to  the  ex- 
tent of  93,000,000  for  the  construction  or 
purchase  of  *uch  waterworks  ay*tem  and 
other  dutiea. 

The  bill  attacla  the  amendment  on  vari- 
ous gronnds,  among  which  are — that  it 
was  not  properly  snbmitted  to  the  voters 
of  the  cityj  that  the  amendment  waa  void 
because  it  submitted  to  the  electors  diver* 
questions  in  one,  which,  under  the  sub- 
mission, could  only  be  voted  for  a*  a  whole; 
that  the  amendment  eatabliahed  the  oOtee 
of  utilities  commiMion,  and  by  the  same^ 
act  filled  such  office,  and  that  the  amend- ^ 
ment  violated  the  state  and'Federal  Consti-  * 
tutions;  that  another  suit  was  pending  in 
the  Federal  court  in  which  the  circuit  court 
of  appeals  for  the  eighth  circuit  had  sus- 
tained a  temporary  injunction  theretofore 
granted  by  the  circuit  court  for  the  district 
of  Colorado,  and  the  court's  order  declared 
that  the  amendment  violated  the  contractual 
rigbts  ol  the  Denver  Union  Water  Company 
under  a  contract  then  existing  between  that 
company  and  the  city,  and  that  nevertheless 
the  oity  was  proceeding  under  the  amend- 
ment, to  spend  the  money  of  the  taxpayer! 
of  tbe  city.  Appellants  filed  the  bill  u  tax- 
payers of  the  dty  in  behalf  of  tbonaelvea 
and  all  other  taxpayers. 

Appellees  made  a  motion  to  dismin  Qia 
bill  on  the  ground  that  tbe  court  bad  no 
jurisdiction  of  the  cause,  in  that  it  did  not 
involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  tbe  court,  and 
that  the  parties  had  been  improperly  and 
ooltusively  made  or  joined  for  the  pnrpoM 
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of  Att^Dptlng  to  create  a  cem  eognU&bli 
iuid«T  the  laws  of  the  United  States. 

An  affidavit  af  Edwin  yan  Ciae,  one  oi 
tbe  public  utilitica  comiaisuoD,  waa  aub- 
mitted  with  tbe  motion.  It  averred  that 
appellanta  {complainant*  In  the  bill)  were 
reepectivelf  reaidenta  of  Uontana  and  Ne- 
vada; that  appellant  Luik  was  formerly 
realdent  of  California  and  a  peraonal  friend 
of  Mr.  F.  O.  Moffat,  of  tbe  cit;  of  Denver, 
a  gentleman  who  waa  intereeted  aa  a  atoek- 
bolder  or  bondholder,  or  both,  or  In  some 
other  eapaeitj,  in  the  Denver  Union  Water 
Company,  and  that  Wheeler  it  a  dlant  of 
Edwin  H.  Park,  solioitor  for  ber  and  Luak 
in  thU  cause.  On  the  IHh  or  EOth  of  June, 
IBll,  Molfat,  b;  the  authority  or  conaent 
of  tbe  water  company,  amt  Luak  a  telegram 
aa  follow! : 

"Would  yoti  be  willing,  aa  a  nonraaldaat 
taxpayer,  to  bring  suit  in  Federal  court  to 
■top   illegal    expenditure   of   publie  moneys 
„  by    atilitiea     commiasion    it     protected    by 
Jj  water  company  on  expense*  and  all  llabili' 
"  tie*T      If    *o,'wire    me   authority    in    your 
name  to  engage  attorney  and  bring  auit.'' 
Lnric  replied  as  follow*: 
"Please  engage  necessary  eonnsel  and  take 
proper  steps  to  protect  againat  illegal 
pendltiires    by    utili^    comodsalon. 
owner  of  four  tots  comer  Hlnth  and  Sher- 
man, and  I  object  to  tbe  proposed  eipendi- 

It  is  averred  an  information  and  belief, 
that  npon  the  latter  telegram  Moffat,  or 
■omeone  acting  for  tbe  water  company,  re- 
tained Park  in  tbe  name  of  Loak,  but  really 
for  the  water  company,  to  prepare  and  file 
tbe  bill  in  thi*  eanae.  It  being  foond  upon 
ctmsnitation,  that  tbe  amount  In  eontro- 
veray  with  Luak  aa  *ole  complainant  was 
Insufficient  to  give  the  court  jurisdiction,  it 
became  neceeiary  to  procure  another  non- 
resident owning  property  in  the  city.  Park 
was  thereupon  anthorixed  to  confer  with  bis 
client  Wheeler,  with  a  view  to  securing  her 
co-operation,  sbe  to  be  guaranteed  against 
all  expenses.  Tberenpon  tbs  following  tele- 
gram waa  sent  by  Park  to  heri 

"Will  you  permit  use  of  your  name  in 
suit  here  to  restrain  misuse  of  tase*  by  city 
ofBcialsT  If  so,  wire  me  to  bring  lueh  suit. 
I  advise  tbe  bringing  of  tbe  suit  and  will 
protect  you  againEt  expenses."  To  the  tele- 
gram tbe  reply  waa  sent,  "Yet,  uae  your 
Judgment  in  the  matter."  The  next  day 
after  the  receipt  of  this  tel^ram  Park 
wrote  Wheeler  aa  follow*: 

'Vy  dear  Mr*.  Wheeler:  On  yesterday 
I  wired  yOD  for  permiasion  to  bring  a  auit 
•  against  sttne  of  the  dty  offl- 
«  «l  Uxm,  and  reeelvod  your 


tioners  of  Denver  from  further  expendi- 
turea  looking  toward  the  purchase  of  a 
water  plant  by  the  city  of  Denver.  The 
city  is  already  enjoined  in  another  pro- 
ceeding in  which  tbe  water  company  waa  a^ 
party.  Since  that  time  the  water  commls-;^ 
sion  has  spent  131,000  to  hold  an'election,  * 
aad  about  125,000  lor  other  purposes;  and 
are  teeking  to  compel  the  city  to  pay  out 
on  warrant*  about  ^0,000  more. 

"The  oourts  have  already  held  that  thv 
amendment  to  tbe  charter  eatablisbing  tt 
water  eommittion  for  the  purpose  of  pur- 
chasing or  building  a  water  plant  it  unooo- 
stituttonal  and  void,  and  it  it  our  purpose 
to  stop  the  spending  of  any  more  of  tha 
people's  money  in  that  direction. 

"I  desire  to  bring  suit  in  the  Federal 
oourt,  and  therefore  had  to  get  permittion 
of  a  nonresident  taxpayer  to  far  log  suit, 
which  accounts  for  my  tielegraphing  you  for 

"You  will  not  be  charged  with  any  ez- 
pente  or  costs  in  the  matter,  either  for  court 
costs  or  attorneys'  feet;  and  I  will  aee  tbat 
you  are  abaolutely  protected  in  every  way 
from  any  liability  whatever.  Thanking  you 
for  permission  to  bring  the  suit  in  youi 
name,  I  remain." 

The  affidavit  expressed  tbe  concloiioD  that 
the  partic*  to  tbe  bill  were  improperly  and 
collusively  joined  for  the  purpose  of  creat- 
ing a  cause  et^iuble  in  the  United  State* 
circuit  court,  in  the  interest  and  at  ths 
coat  of  the  Denver  Union  Water  Company, 
neither  of  the  parties  having  knowledge  eM 
tbe  joinder  with  the  other,  or  of  any  ean> 
nection  of  the  other  with  the  cause,  and 
having  no  interest  which  was  so  imperiled 
as  to  cause  them  to  proceed  on  their  own 
motion  and   at  their  own   expense. 

The  affldaviU  of  Park  and  Motat  war* 
Sled  in  opposition  to  tbe  motion  t«  dlnnistt 
Park's  affidavit  aUtea  the  following;  He  is 
solicitor  for  complainants  (appellants 
here).  On  June  II,  1911,  the  question  of 
bringing  a  taxpayers'  auit  ag*in*t  the  pub- 
lic utilities  commiasion  was  brought  t»  hia 
attention  by  Mr.  Gerald  Hughes,  and  k* 
waa  aaked  if  he  would  be  willing  to  bring 
such  auit  for  Lusk;  that  Moffat  bad  re- 
ceived a  telegram  from  Luak,  authorising 
him  (Moffat)  to  retain  counsel  for  him 
for  the  purpose  of  bringing  auit  in  the^. 
Federal  court.  J 

•Wheeler  then  owned  property  within  the»* 
city  and  county,  subject  to  taxation  for 
tbe  expenditure  of  the  commission.  Pa^k 
had  been  her  \^a\  ■dvi*er  for  aome  time, 
and  ha  anggaatad  to  Hughes  the  advlaabll- 
Uy  of  joblng  Imt  ia  the  ndl  av  thirt  alw 
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might  r«wiT«  the  tame  protection  aod  bane- 
fit  aa  Lusk,  provided  ihe  could  be  protected 
against  costB  and  counsel  fees.  Park  belier- 
ing  it  to  be  for  her  interest  to  be  so 
joined.  He  thereupon  sent  ber  the  telc^am 
and  received  the  leplj  set  out  in  the  affidavit 
of  Tan  Cise,  and  brought  the  suit  for  ber 
and  Lusk  and  all  other  taxpayers. 

Tha  aflidBVit  set  ont  the  property  owned 
\>j  her  and  Lusk,  and  that  sbe  is  neither 
stockholder  nor  a  bondholder  nor  otberwi: 
financially  interested  in  the  wi 
It  averred  further  as  follows:  It  is 
that  the  suit  was  brougbt  at  the  Bolicitai 
or  request  of  the  water  company,  but, 
the  contrary,  Park  suggested  the  joinder  of 
Wheeler  because  in  hia  opinion,  aa  ber  at- 
torney, it  was  to  her  interest  to  be  joined, 
provided  sbe  could  be  protected  against 
coats  and  attorneys'  fees;  be  so  advised  ber, 
and  she  accepted  his  advice  and  authorised 
the  suit.  It  is  not  true  that  the  suit  la  one 
brougbt  solely  in  tbe  intereat  or  for  the 
benefit  of  the  water  company,  but  it  is 
brougbt  not  only  for  the  benefit  of  VVheeler 
and  Lusk,  but  of  all  other  property  own- 
ers, including  the  water  company,  which 
la  a  large  property  owner,  ita  property 
Iwing  asseased  for  taxation  at  about  (2,- 
600,000,  being  approximately  S  per  cent. 
of  the  total  assessed  valuation  of  all  prop 
erty  within  the  city  and  county,  and  that, 
M  Park  waa  informed  and  believed,  the 
water  company,  by  reason  of  its  large  in- 
terest as  a  property  owner  and  taxpayer, 
waa  willing  to  protect  Wheeler  and  Lusk 
against  costs  and  attorneys'  fee*.  Park  de- 
nied the  suits  were  collusive. 

Moffat's  affidavit  is  to  the  following 
effect:  On  June  10,  ISll,  he  was  treasurer 
i[  of  the  water  company.  In  May,  1911,  the 
^  circuit  court  of  appeals  for  the  eighth  elr- 
*  cuit,*in  tbe  case  of  Denver  t.  New  York 
Tnut  Co.  [110  C.  C.  A.  24,  187  Fed.  890], 
had  rendered  an  opinion  that  tbe  amend- 
ment to  the  charter  of  Denver  was  unconsU- 
tutlonal  and  void.  The  water  company  was 
a  party  to  that  snit,  and  in  a  erosa  hill  had 
alleged  ita  property  holdings  in  the  city,  and 
that  it  paid  approximately  one  fiftieth  of 
all  the  taxes  assessed  and  collected  in  the 
city.  Notwithstanding  the  opinion  and  de- 
eision  of  the  court,  the  utilities  commission 
and  its  members  openly  and  publicly  de- 
clared their  purpose  of  Ignoring  the  decision 
and  continuing  to  disburse  tbe  public  funds 
of  the  city;  announced  their  intention  of 
instituting  other  and  independent  litigation 
in  the  state  courts  for  tbe  purpose  of  rais- 
ing tbe  identical  qnestiona  decided  by  the 
circuit  court  of  appeals.  Many  taxpayers, 
dUsen*  of  Colorado  and  of  other  statea, 
•otpltlned  to  tha  offlocn  of  thm  water  omb- 


pany  of  auch  illegal  attempta,  and  T«inest«d 
the  offieera  of  fJie  company  to  take  some 
proper  and  l^al  steps  to  stop  snch  unwar- 
ranted action.  These  condition*  were  dis- 
cussed between  Moffat  and  Gerald  Hnghea, 
counsel  for  the  company,  and  it  being  ad- 
visable that  the  litigation  should  remain  in 
the  Federal  courts,  free  from  local  prejodtc* 
or  influence  or  the  attacks  of  local  news- 
papers, Moffat  suggested  that  Lusk,  who 
had  been  a  resident  of  Denver,  and  knew 
the  conditions  surrounding  the  litigation, 
might  have  a  sufficient  interest  and  be  wiU- 
ing  to  institute  such  other  suits  in  tbs 
Federal  court  aa  might  be  necessary  and 
proper  to  prevent  further  illegal  expenditure 
of  public  funda  affecting  not  only  Lualc,  but 
other  taxpayers.  lleTeupon  Moffat,  with 
the  consent  and  advioe  of  Hughes,  sent  the 
telegrams  set  out  in  Van  Cise'a  affidavit. 
Moffat,  through  Hughes,  employed  Park  to 
institute  the  suit.  Moffat  informed  Park 
that  the  water  company  would  protect  him 
in  regard  to  expenses,  but  did  not  at  that 
time  inform  him  of  the  exchange  of  tela- 
grams  with  Lusk.  The  latter'*  deaire  ss  a 
taxpayer  to  institute  and  maintain  the  snit^ 
is*sveiTed,  and  it  is  denied  that  he  is  a> 
stockholder  and  bondholder  of  the  water 
company,  or  that  be  has  furtlier  or  other 
interest  than  that  ol  a  taxpayer.  It  is 
averred  that  the  water  company  is  inter- 
ested in  the  litigation,  and  has  a  right  not 
only  to  maintain  its  right*  as  a  taxpayer, 
but,  if  it  sees  fit,  to  Join  in  this  suit  aa  » 
nominal  party. 

An  affidavit  of  the  members  of  the  com- 
mission was  filed.  In  reply  in  which  tb^ 
aver  that  they  have  rot,  nor  has  either  of 
them,  at  any  time,  declared  the  purpose  as 
charged  against  them  in  Moffat's  affidavit, 
nor  have  th^  done  anything  which  might 
be  construed  as  a  violation  of  the  injunction 
of  tbe  circuit  canrt>  The  cauae  referred  to 
by  Moffat,  aa  they  have  been  advised  and 
believe,  invtdves  the  same  questions  a*  the 
present  <!ontrover*y,  and  in  the  event  that 
tliey  shall  be  compelled  to  answer  they  will 
so  set  up  and  aver.  After  the  decision  of 
the  circuit  court  of  appeals  waa  announoed, 
they  eonanltcd  with  their  counsel  as  to 
whether  drawing  warrant*  for  their  salaries 
and  the  expenses  of  the  litigation  could  ha 
construed  as  a  violation  of  tbe  injunction 
of  tbe  circuit  court  in  any  particular,  and 
only  issued  warrants  upon  the  assurance  of 
counsel  that  they  were  not  prohibited  from 
doing  so.  They  also  readily  acquiesced  in 
the  action  of  the  auditor  and  treasurer  of 
the  city  in  reqnesting  an  opinion  of  the 
city  attorney  as  to  thmr  oticlal  atatos,  sitar 
which  they  fasued  ttree  MrtUlMacs  with  • 
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Tlew  of  teiting  their  riglit  and  authority 
•o  ta  do  In  the  itate  courta,  and  in  to  doing 
were  adviaed  that  thsy  were  not 
manner  tiunagraMing  the  mandate  of  the 
court,  Thej  aver  their  intention  of  bring- 
ing luita  In  the  diauharge  of  their  dntiea 
frith  a  view  of  recovering  certain  money  be- 
lieved to  be  dne  from  certain  colleetora  of 
water  rent,  and  <uch  kindred  matten 
may  arise  from  time  to  time,  but  not  for 
the  purpoae  of  raising  any  queation  already 
raised  or  decided. 

Mr.  Edwtn  H.  pRrk  for  ^pellanti. 
Meaara.  W.  H.  BryRUt,  William  F.  Mal- 
bum,  and  Thomaa  EL  Woodrow  for  appel- 

f   *Mr.  Jnatlce  McKenna,  after  stating  the 
ease  aa  above,  delivered  the  opinion  of  the 

The  merits  of  the  eontroveray  are  not  in- 
volved. The  sole  question  ia  whether  there 
was  collusion  to  give  the  court  Jurisdiction 
«f  the  cause;  aad,  of  course,  the  existence 
«f  collusion  implies  the  exiatenee  of  fraud. 
Ia  fraud  ibownt  Between  the  partiea  there 
is  the  requisite  diversity  of  citizenship, 
requisite  amount,  and  the  complainants 
(appellanta  here)  had  suoh  relation  to  the 
matters  charged  aa  to  give  them  a  standing 
to  litigate  their  legality.  They  were 
solicited  to  bring  the  snit,  however,  and 
they  were  indemnifled  against  liability  for 
eost  and  counsel  feea.  Waa  this  enough  to 
make  their  proceeding  colluaivel  To  answer 
the  queation  we  must  keep  in  mind  the  sit- 
nation.  The  ntilities  commission  was 
«Ueged  to  be  an  unconstitutional  body  snd 
its  eipenditurea  illegal.  Indeed,  this  bad 
been  decided;  but  injury  from  its  action 
still  impended,  or  waa  believed  to  impend. 
Litigation  was  threatened  or  believed  to 
be  threatened  in  the  state  courta;  in  other 
words,  there  was  a  purpoae  to  change  the 
forum  of  the  litigation  and  posaibly  its  re- 
sults. The  belief  may  have  been  unfounded; 
it  eannot  be  said  that  it  was  not  honestly 
entertained.  Against  these  circumstances 
what  is  opposed!  It  is  said  that  the  water 
company  waa  the  party  who  desired  the  suit 
to  be  brought,  and  th^  the  auit  was  brought 
tor  its  benefit,  and  at  its  instance  and  re- 
quest, and  upon  an  express  contract  to  pay 
the  costs  of  litigation  and  counsel  fees 
which  might  be  inonrred.  A  great  deal  of 
le  this  is  assumption;  the  water  company  ad- 
•  mita'its  interest,  but  the  appellants  also 
bave  interest;  but  mere  unity  of  interest  or 
Afference  in  ita  degreea  Is  not  enough;  there 
must  be  an  illegal  purpose.  If  the  interest 
was  real  and  th«  peril  which  threatened  vras 
iwl  or  thoi^bt  to  be  real,  unl^  of  Intereat 


or  contribution  of  sxpenscs  cannot  be  re- 
garded as  neeessarily  proof  ol  eollualon, 
Chicago  V.  Mills,  Z04  U.  B.  SEl,  El  L.  ed. 
6M,  2T  Bup.  Ct.  Rep.  280.  And  tbe  cases 
ars  numerous  In  which  it  has  been  deeided 
that  the  motives  of  litiganta  in  seeking  Fed- 
eral jurisdiction  are  immaterial.  Blair  v, 
Chicago,  EOl  U.  S.  400,  60  L.  ed.  801,  Z«  Sup. 
Ct.  Rep.  427,  and  eases  eited. 

Cuhman  t.  Amador  ft  B.  Canal  Co.  118 
U.  B.  68,  SO  L.  ed.  72,  6  Sup.  Ct  Rep.  >2S, 
is  relied  on.  The  case  is  distinguishable 
from  the  case  at  bar.  Caahman  was  an 
alien  and  brought  suit  against  the  canal 
oompaoy,  claiming  that  his  land  waa  injored 
by  Uie  iihrit  thrown  on  it  by  the  working 
of  certain  mines  by  hydraolio  pToeeaa.  The 
suit  was  instituted  at  the  Instance  of  the 
county  of  Sacramento,  the  county  not  being 
able  to  bring  suit  In  the  Federal  court. 
There  waa  a  cause  of  action  in  Caabman; 
there  waa  a  disability  on  the  part  of  the 
county  to  sue  in  the  Federal  court  in  Ita  own 
name.  So  far  there  is  resemblance  tn  the 
case  at  bar,  bat  there  are  material  differ- 
ences between  the  agreement  in  that  ease 
and  the  agreement  between  tbe  parties  In 
this.  The  county  waa  to  pay  the  expenses, 
engage  counsel,  and  indemnify  Cashmna 
against  all  charges  and  expenses,  and  he 
stipulated  "not  to  compromise,  dismiss,  or 
settle  the  said  snit  without  the  consent  of 
the  eounty  of  Sacramento,  and  to  allow  said 
county  and  the  attorneys  aforeaaid  in  ita 
behalf  to  manage  and  conduct  the  said  snit 
to  the  same  extent  and  In  Qie  same  manner 
as  if  Bueh  auit  had  been  commenced  by  and 
waa  prosecuted  in  the  name  of  the  said 
county  of  Sacramento."  It  is  manifest,  as 
this  court  said,  from  the  very  beginning,  ths 
suit  was  in  r^ity  the  auit  of  tbe  county, 
with  a  party  plaintiff  "eollaaively  made" 
for  the  purpose  of  creating  a  case  cognis- 
able "by  tbe  circuit  court  of  the  United  h 
"States."  In  other  words,  as  waa  aaid,  the* 
"dispute  and  controversy"  which  was  "in- 
volved" was  nominally  between  Cadiman, 
an  alien,  and  the  defendants,  citizens  of 
California,  but  waa  "really  and  aubstan-' 
tially"  between  one  of  Uie  eountlea  of 
California  and  citizens  of  tbat  state,  and 
thus  not  "properly  within  the  JuriBdiction" 
of  the  circuit  court 

Tbe  case  at  bar  has  no  snoh  feature*.  Tt 
is  not  under  the  control  of  the  water  com- 
pany. It  was  brought  by  appellants,  they 
having  a  justiciable  controversy,  well  or  Ill- 
founded,  and  which  it  was  desired  to  be  de- 
termined in  a  Federal  eourt,  they  being  non- 
reaideots  of  Colorado  and  eitleens  of  other 
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128,  6T  L.  td.  — ,88  Sup.  CLBcp.  667,  tb a 
neiiU  of  tha  coDtrovers;  hare  been  decided 
■fklnit  them,  but  tbef  must  be  judged  ai  of 
tbe  time  ttaeir  laltwu  begun;  «ad,ftajadeed, 
we  tbintc  the  iiiit  w»a  not  ooltiuivelj 
biwight.  Mid  ■bould  not  ItKTe  been  dUmUeed 
for  wont  ol  juriBdietion.  The  decree  dii- 
mUBing  it  U  therefore  reveiaed. 

lit.  JuitiM  Dft7  dlMeuta. 


JAMES  RUSSELL,  Warden  of  State  Houbc 
of  CorreotioQ  and  Branch  o(  the  State 
Priton  at  Marquette,  Micbigan,  and  the 
AdTiaorj  Board  in  tbe  Matter  ot  Par- 
doni,  Defta.,  in  Err. 

CoHBTs  (I  804*)— EsnoB  to  8tatm  Gonnr— 


Fedebii. 

The  denial  by  the  highest  couri  of  a  state 
ftf  relief  by  habeal  corpiie,  sought  b;  a  con- 
Tiet  whose  parol  bad  been  annulled  without 
notioe,  cannot  be  reviewed  by  the  Federal 
Supreme  Court,  where  it  can  only  be  con> 
Jeetured  whether  the  state  court  entertained 
Ttewa  adverse  ti3  those  of  the  petitioner  on 
the  Federal  questions  presented,  or  whether 
it  considered  that  its  former  decision  on  a 
prior  petition  presenting  the  same  qiies- 
tlona  detennined  his  rights,  or  whether  the 
court  tbousht  that,  as  a  matter  of  pro- 
cedure, a  rehearing  was  his  remedy,  or  that 
tbe  new  claim  of  '"good  time"  albwance  wae 
untenable. 

(Ed.  NdU.— 7or  other  cuei,  see  Courts  Oant. 
E.  «  lOU-lon:    Dee.  Dig.  |  SM.*] 
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IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Micbtgtn  to  review  a  judgment 
denying  relief  by  habeas  corpus  to  a  convict 
whose  parol  had  been  annulled  without  no- 
tice. DismiBsed  for  want  of  jurisdiction. 
See  same  case  below,  189  Mich.  606,  136 
N.  W.  068. 

The  facte  are  stated  la  the  opinion. 
Mr.  Fred  A.  Baker  for  plaintiff  in  error. 
Mr.    GriMit   Fellowa,    Attorney    Gieneral 
of  Micbigsn,  and  Mr.  Tbomaa  A.  Lawier  for 
„  defendanta  in  error. 

S 

•  'Mr.     Justice     HcKenna    delivered     tbe 
oplnlcM)  of  the  court: 

Error  to  review  the  action  of  the  supreme 
court  of  HIehigaji,  denying  plaintiff  in 
S  a  writ  of  habeas  corpus. 

•  'The  facts,  as  alleged  in  the  petition,  are 
these:     Pl^ntlff  in  error  was  conr^cte.!  in 


of  the  erime  of  leduetion,  and  sentenced  to 
imprisonineot  for  not  less  than  two  and  one- 
half  years,  and  for  not  more  than  five  years. 
The  case  was  reviewed  by  the  supreme 
court  of  tbe  state  on  a  bill  of  esceptiona 
and  a  writ  of  error,  and  the  sentence  and 
judgment  of  the  eourt  below  affirmed.  Pend- 
ing tbe  writ  of  error,  be  was  released  from 
imprisonment,  but  after  his  sentence  waa 
affirmed  he  waa  recommitted  to  prison,  and 
ever  since  has  remained  there.  He  duly 
made  application  to  the  advisory  board  of 
pardons  for  a  parol  under  act  No.  184  of 
the  Public  Acts  of  190S,  as  amended.  On 
December  6,  1011,  the  board  granted  and 
delivered  to  the  warden  of  the  prison  a 
eerti&cate  or  warrant  of  parol  by  which  he 
was  paroled  "for  two  months  from  and  after 
January  2S,  1012." 

On  December  II,  1011,  the  aation  of  the 
board  paroling  plaintiCT  in  error  was  va- 
eated,  for  the  reason,  as  the  records  show, 
that  it  was  at  that  date  "In  poueesion  of 
facte  not  known  at  the  time  of  such  aotion." 
Tbe  warden  was  notiSed  of  the  action  ot 
the  board. 

This  action  of  the  board  waa  without 
notice  to  plaintiff  in  error,  and  gave  him  n» 
opportunity  to  be  heard  or  to  disprove  the 
charge  or  facts  alleged  against  him. 

Having  served  his  minimum  sentence,  and 
having  been  granted  a  parol,  he  is  not  now 
imprisoned  on  any  process,  judgment,  de- 
cree, or  execution  specifled  in  tbe  8th  seo- 
tion  of  the  habeas  corpns  act  ot  tbe  state. 

On  March  S,  1018,  he  presented  a  petition 
for  a  writ  of  habeas  oorpus  to  the  supreme 
court  of  the  state,  in  which  he  set  up  tbe- 
facts  of  his  ease  ae  above  stated,  and  alleged 
the  illegality  of  his  imprisonment  a*  fol- 
lows: (1)  The  advisory  board  has  no  Juris- 
diction or  authority  to  vacate  the  parol 
granted  to  him,  the  power  and  authority  to  ^ 
retake  and  return  any  paroled  convict  to  j^ 
the  prison  t>eiDg>witbin  the  exclusive  juris-  • 
diction  and  discretion  of  the  warden  or  sn- 
perintendent  of  the  prison.  (2)  If  the  in- 
determinate sentence  act  is  construed  t» 
confer  such  power  upon  the  board  without 
notice  to  the  convict,  then  said  act  is  in 
conflict  with  the  provision  of  the  Constitu- 
tion of  the  state,  whicb  prohibits  cruel  and 
unusual  punishment  or  the  taking  of  life, 
liberty,  or  property  without  due  process  of 
law,  and  against  the  due  process  and  equal 
protection  clauses  of  tbe  14th  Amendment 
to  the  Constitution  of  the  United  States. 
13)  If  so  construed,  tha  convict  would  b* 
twice  punished  for  the  same  offense.  (4) 
The  indeterminate  sentence  act  and  the  nilea 
and  regulations  promulgated  thereunder 
contemplate  tbat  a  eonvicf  s  parol  will  not 


Ike  neorder's  court  of  tha  city  of  Detroit    ba  annulled  except  wbch  be  violatea  tha 
ipic  *  I  HuuBU  In  Dae.  A  Am.  Die*.  U«T  to  date.  A  Rep'r  tadaua 
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term>  uid  conditions  of  hU  parol  or  thi 
rule*  knd  r^ulfttionB.  (6)  His  term  of  im 
prlsonment  baa  expired. 

Hie  tupreme  court,  inatead  ot  granting  a 
writ  of  babeaa  corpui  aa  prayed,  granted  a 
writ  of  certiorari  to  inquire  into  tbe  e 
of  detention,  under  the  autliority  of  S  8890 
of  the  Micliigan  Compiled  Laws  of  189T. 
The  court  alio  panted  a  common-law  writ 
of  certiorari  to  bring  the  record  of  tbe  ad- 
TiBorf  board  before  it,  and  both  writa  were 
made  returnable  April  2,  1912. 

Betums  were  made  to  the  writa,  which 
plaintiff  in  error  traversed  ao  far  ai  they 
•et  forth  facta  which  were  alleged  in  a  com- 
munication to  tbe  board,  attached  to  the 
return*. 

The  case  ao  made  up  wai  argued  and 
■nbmitted  to  the  court  on  tbe  2d  of  April, 
1M2. 

The  attorney  genera]  made  no  attempt 
to  snatain  the  power  or  juriadiction  of  the 
adTiaory  board  to  annul  a  parol  without 
notice  to  the  contiot,  but  contended  that  ai 
the  BUpreme  court,  in  affirming  the  oonvio- 
tkm  of  plaintiff  in  error,  bad  held  that  the 
^  time  he  waa  out  on  bail  ihould  not  be  in- 
g  eluded  in  determining  the  length  of  his 
*  tmpriaonment,  be  waa  "subject  to  imprison- 
ment under  the  eentence  for  the  unexpired 
pKFt  thereof  rpmaining  at  the  time  of  his  re- 
lease" (on  bail),  hi*  minimum  aenteDce  not 
expiring  until  January  SO,  191S,  and  his 
parol  n'ae  void  because  his  application  waa 
made  and  acted  upon  before  the  expiration 
of  his  minimum  sentence. 

The  court  held  that  his  parol  waa  roid 
«a  the  ground  taicen  by  the  attomey-gen- 
«ral,  and  the  petition  was  denied.  1S9  Mich. 
WS,  136  N.  W.  658. 

Plaintiff  in  error  and  his  counsel  Inad- 
Tertently  overlooked  the  fact  that  he  was 
entitled  under  the  laws  of  Michigan  to  a 
deduction  from  bis  minimum  sentence  for 
the  "good  time"  accorded  t«  convicts  in 
the  prisons  of  tbe  state.  Under  the  laws 
of  the  state  he  had  earned  and  was  entitled 
daring  the  first  and  second  yean  of  his 
sentence,  to  five  days  "good  time"  for  each 
month,  and,  during  the  third  year,  to  six 
days  each  month,  making  a  total  of  one 
hundred  and  thtrty-eigbt  days,  so  that  his 
minimum  sentence  of  two  years  had  ex- 
pired before  hi*  applicstl<»i  for  parol. 

Tbe  prison  parol  law  of  the  state  has 
been  in  existence  since  1905,  and  down  to 
the  decision  of  the  supreme  court  in  his 
case,  it  was  tbe  constant  practice  of  the  ad- 
visory board  to  receive  and  act  upon  appli- 
cations of  convicts  before  and  in  anticipa- 
tion of  the  expiration  of  their  minimum 
sentences,  and  to  grant  parols  from  a  desig- 
nated date,  at  or  after  the  axpimtion  of 


the  convict's  mintmnm  sent«nce.  At  ths 
time  of  the  decision  there  were  a  large 
number  of  parols  outatanding,  and  these 
have  been  recognized  as  legal  and  valid,  and, 
notwlthatanding  the  decision,  no  paroled 
eouTict  or  prisoner  other  than  plaintiff  In 
error  baa  been  kept  In  or  returned  to  prison 
on  the  ground  that  hi  a  parole  waa  pre- 
maturely granted  and  void.  Discrimination 
is  alleged  to  result  against  him  and  a  viola- 
tion of  tbe  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  la 
*  Twenty-eight  cases  are  enumerated,  and* 
it  la  alleged  that  tbe  board,  since  the  de- 
cision, has  continued  the  practice. 

Plaintiff  in  error  allied  the  illegality  of 
his  imprisonment  aa  follows :  (1)  His  min- 
imum sentence  had  expired  at  the  time  tha 
board  received  and  acted  upon  his  applica- 
tion for  parol,  and  the  order  of  releaaa 
was  a  valid  warrant  or  instrument  for  bis 
discharge.  (!)  The  board  had  no  power 
to  vacate  it,  or,  if  it  had  aneh  power,  it 
waa  only  upon  notice.  (S)  Ilie  parol  law, 
as  enforced,  discriminates  againat  him,  and 
denies  him  the  equal  protection  of  the  laws 
guaranteed  by  the  14th  Amendment  to  the 
Constitution  of  the  United  SUtca.  (S)  Tha 
vacating  of  his  parol  was  a  violation  of  tha 
due  proceas  clause  of  that  amendment.  (7) 
He  was  not  guilty  of  any  violation  ot  hi* 
parol  {B)  The  reason*  given  in  his  former 
petition  were  repeated  and  relied  on. 

It  is  not  necessary  to  set  forth  the  ex- 
hibits to  the  petition.  Thej  are  sufHeiently 
indicated  in  the  petition.  The  board's  na- 
tion in  vacating  the  parol  was  induced  bf 
a  communication  made  to  it  t^  the  proao- 
Guting  officer  of  the  oounty,  stating  the  dr- 
cumstances  of  the  crime  for  which  Adam* 
waa  convicted.  They  are  not  important, 
however,  to  the  I^al  proposition*  Involved, 
and  even  to  a  consideration  of  the  latter  ft 
question  of  Jurisdiction  is  interposed. 

It  will  be  observed  that  the  question*  in 
the  second  petition  (that  nnder  consider- 
ation) are  the  same  aa  those  presented  in 
tbe  first.  In  both,  local  and  Federal  qnes- 
tlona  appear.  We  say  Federal  questions, 
for  at  least  there  are  claims  In  words  nnder 
tbe  Constitution  of  the  United  States.  They 
depend  upon  two  propoaltionn— ( 1 )  If  the 
indeterminate  aentence  act  be  oonstmed  aa 
giving  the  adviaory  board  power  to  annni 
the  parol  without  notloe,  it  vlolatea  the 
due  proceas  clause  of  tbe  Constitution  of 
the  United  Btatea.  (2)  The  parol  aa  en- 
forced denies  plaintiff  in  error  the  equal 
protection  of  the  law.  3 

•Qranting  for  the  time  being  that  these* 
propositions  are  not  merely  dependenclea  of 
the  local  qnestiona,  that  la,  are  not  de- 
pendent npon  tha  aUtnta,  may  wa  raviaw 
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tii«iiit  We  ht,y«  Men  th^t  tbe  inprenw 
eourt  decided  that  tbe  pftrol  wba  void,  the 
ftdviMiy  board  having  no  pou'er  under  the 
•tatnte  to  grant  it.  The  ground  of  the 
ruling  wu  that  plaintiff  in  error*!  minimum 
■entenoe  had  not  expired.  In  hi*  eeoond 
petition  be  alleges  that  hia  term  had  expired 
on  aoeount  of  credit  due  him  for  "good 
time"  accorded  eonTicta  in  the  priione  of 
the  state,  that  fail  counsel  had  inadvertent- 
ly overlooked  tbe  fact  that  he  wa3  entitled 
to  Buoh  credit,  which  amounted  to  a  total  of 
one  hundred  and  thirty-eight  days,  and  that 
therefore  bis  sentence  had  actually  expired 
before  hia  application  for  parol.  The  peti 
tion  was  denied  without  opinion,  and  it  ii 
left  indefinite  upon  what  ground, — whether 
the  eourt  entertained  views  adverae  t« 
plaintiff  in  error's  on  the  Federal  questions, 
or  whether  it  considered  that  its  former 
decision  determined  his  rights;  whether,  as 
a  matter  of  procedure,  a  rehearing  wa) 
remedy,  or  whether  the  new  claiio  of  "good 
time"  allowance  was  untenable  under  t^ 
statute.  In  such  situation  may  we 
jeeture  upon  which  ground  the  court  de- 
cided, and  by  conjecture  acquire  jurisdic- 
tion to  review  the  judgment  of  the  court  I 

In  Eustis  T.  BoUea,  IfiO  U.  S.  381,  3T  L. 
ed.  1111,  14  Sup.  Ct.  Rep.  131,  it  is  decided 
that  when  there  is  a  Federal  and  state  ques- 
tion in  the  ease,  and  the  latter  is  sufllcient 
to  sustain  the  judgment,  this  court  will  not 
review  tbe  judgment,  and  the  logical  oo 
is  to  dismiss  tbe  writ  of  error.  But 
Biay  be  put  to  infer  what  points  may  have 
been  raised  and  what  was  decided;  in  other 
words,  whether  the  state  court  rested  its 
decision  upon  a  Federal  ground  or  upon  an 
independent  ground.  If  the  latter  be  eon- 
tended,  then  it  must  appear  that  such 
ground  was  a  good  and  valid  one,  sufficient 
^to  sustain  the  judgment.  Klinger  v.  Uis- 
geouri,  13  Wall.  257,  293,  20  L.  ed.  636,  «37. 
■  Otherwise,  as  was  said  in  Neilson  v,  Lagow, 
12  How.  BB,  110, 13  L.  ed.  609,  S14,  "counsd 
might  raise  on  the  record  some  point  of 
local  law,  however  erroneous,  and  suggest 
that  the  court  below  may  have  rested  its 
Judgment  thereon  i"  and  therefore,  if  the  in- 
dependent ground  be  not  good  and  valid,  it 
will  not  be  preenmed  that  the  judgment 
was  based  upon  it.  Bee  also  Maguire  v. 
Tyler,  S  Wall.  eSO,  19  L.  ed.  820.  If,  how- 
ever, the  state  question  have  that  quality, 
and  there  be  uncertainty  as  to  the  ground 
of  decision,  this  eourt  will  not  assume 
Jurisdiction.  Dibble  t.  Bellingham  Bay 
Land  Co.  163  U.  S.  63,  69,  41  L.  ed.  72,  74, 
16  Snp.  Ct  Rep.  939;  Alien  v.  Arguimbau, 
]»S  U.  S.  149,  49  I^  ed.  S90,  26  Bup.  Ct. 
Rep.  S22. 
In    Commereial    Bank  v.   Itochester,   IC 


Wall.  639,  21  L.  ed.  117,  a  anlt  wu  brought 
to  recover  a  tax  charged  to  have  been  il- 
l^ally  levied  and  eotleoted  upon  the  eapital 
stodc  of  the  bank  alleged  to  have  been  in- 
vested in  United  States  bonds.  The  cn»« 
was  dismissed  for  want  of  jurisdiction.  We 
••id,  by  Hr.  Justics  Miller:  "It  baa  been 
so  often  held  by  this  court,  that  the  ques- 
tion on  which  the  plaintiff  in  error  relies 
to  give  it  Jurisdiction  must  appear  to  have 
been  decided  hy  the  stste  eourt,  that  it  has 
become  one  of  the  settled  principles  on  that 
subject."  And  further:  "It  is  said  in  this 
case  that  the  court  [state  court]  muat  have 
decided  in  favor  of  the  validity  of  the  tax, 
which  it  is  conceded  would  have  given  this 
court  jurisdiction.  But  this  does  not  ap- 
pear, either  aiBnnatively  or  by  necessary 
intendment.  For  the  ease  may  have  tieen 
decided  on  the  form  of  the  remedy  which 
the  practice  in  the  state  courts  required  the 
plaintiff  to  adopt,  or  on  tbe  technical  ia< 
sufficiency  of  the  pleading.  In  this  uncer- 
tainty of  the  record  as  an  indication,  wa 
might,  without  going  further,  dismiss  tba 
case  on  tliat  gronnd."  It  was  objected  that 
the  state  decision  precluded  the  view  that 
the  case  was  decided  on  tbe  local  rules  of 
pleading,  to  which  it  was  replied  that  the 
state  court  was  the  pr<^>er  tribunal  to  de- 
cide tbe  question,  and  that  we  were  not 
authoriwd  to  say  that  the  court  did  not  d«-e 
aide  it  correctly,  or  that  it  made  anyn 
'decision  adverse  to  the  exemption  of  tba 
securities  of  the  United  States  from  stata 


In  MisBiasippl  A  M.  R.  Co.  v.  Bode,  4 
Wall.  177,  18  L..  ed.  381,  and  Phomix  Ins. 
Go.  V.  The  Treasurer  (Phisnix  Ins.  Co.  t, 
Qardiner)  11  WaU.  204,  20  L.  ed.  112,  thera 
was  a  possibili^  of  two  grounds  of  decisiut. 
Federal  and  local,  and  this  eourt  deolined 
to  review  the  Judgments.  See  also  Todd  v. 
Daniel,  IS  Pet.  621,  10  L.  ed.  1064. 

In  Baehtel  v.  Wilson,  204  U.  S.  36,  41,  42, 
fil  L.  ed.  357,  369,  360,  27  Bup.  Ct.  Rqp. 
243,  we  said,  by  Mr.  Justice  Brewer,  th«t 
before  we  can  pronounce  a  judgment  of  « 
state  eourt  to  be  "in  conflict  with  the  Fed- 
eral Constitution,  it  must  be  made  to  ap- 
pear that  its  decision  was  cme  neoessarilr 

conflict  therewith,  and  not  that  possibly, 
even  probably,  it  waa."  The  ease  in- 
volved the  consideration  of  a  state  statut* 
which  presented  tw«  qusstions,  one  of 
which,  at  least,  presented  no  matter  of  a. 
Federal  nature,  and  in  respect  to  eftch  of 
which  something  might  be  said  one  way  and 
the  other,  and  nntil  it  was  shown  what  the- 
supreme  court  did  in  fact  decide,  it  waa  im- 
possible to  bold  that  the  section  aa 
construed  by  it  was  in  oonfliot  with  the  Fed- 
et^    Constitution.     Under    these    olreuas- 
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■tucM  it  WH  held  that  tliU  court  had  nc 
jurlidlctlon,  and  the  writ  of  error  wa«  dii- 
miMed.  Johnson  v.  Kiak,  13T  U.  B.  300, 
S4  L.  «d.  CSS,  11  Sup.  Ct.  Hep.  Ill,  «m 
sited.  No  opinion  w**  givea  by  the  itate 
oourt  in  Sachtel  r.  Wilson,  nor  in  the  cited 
CBa&  In  neither  caae,  therefore,  did  the 
record  diacloae  the  specific  ground  upon 
which  the  court  proceeded.  In  such  esse, 
we  said  in  Johnson  t.  Sislc,  by  Mr.  Chief 
Justice  Fuller,  that  when  the  applicsti 
of  a  state  statute  in  a  matter  purely  local 
was  invoived,  if  a  pUintiff  ia  error  wi 
to  claim  that  the  cause  was  disposed  of  by 
the  decision  of  a  Feder&l  question 
should  obtain  the  certifleate  of  the  supreme 
court  to  that  effect,  or  the  assertion  ii 
judgment  that  such  was  the  ftet.  De- 
BansBure  t.  Oalllard,  127  U.  S.  218,  32  L. 
•d.  12S,  8  Sup.  Ct.  Rep.  10S3,  was  adduced 
a*  deciding  that  to  give  this  court  juris- 
diction of  a  writ  of  error  to  a  state  court  it 
vmust  appear  affirmatively  not  only  that  a 
•  Federal*4ue«tion  was  presented  for  dedsion, 
Imt  that  ita  decision  was  necessary  to  the 
determination  of  the  cause,  snd  that  it 
actually  decided,  or  that  the  judgment  as 
rendered  could  not  have  been  rendered  with. 
out  deciding  it. 

The  rule  Is  a  salutary  one  in  view  of  the 
different  jurisdictions  of  the  state  courts 
and  of  this  court.  It  leaves  in  both  the  full 
plentitude  of  their  powers.  It  permits  no 
evasion  by  the  state  court  of  the  responsi' 
bility  of  determining  the  Federal  question 
if  neceassry  to  be  determined;  it  permits 
no  assumption  by  this  court  of  Jurisdiction 
to  review  the  decision  of  local  questions. 
The  sufficiency  of  the  local  question  to  sus- 
tain the  judgment  rendered,  and  the  neces- 
sity tor  the  determination  of  the  Federal 
question  necessarily  we  have  to  consider, 
but,  as  was  said  in  Johnson  v.  lUsk: 
"Where  a  defense  is  distinctly  made,  rest- 
ing on  local  statutes,  we  should  not,  In 
order  to  reach  a  Federal  question,  resort  to 
critical  conjecture  as  to  the  action  of  the 
Murt  in  the  disposition  of  such  defense." 
And,  of  course,  the  principle  is  applicable 
whether  the  question  is  presented  as  a 
ground  of  defense  or  a  ground  of  action. 

It  eertainly  cannot  be  s^d  that  in  the 
eoae  at  bar,  the  supreme  court  had  not 
grounds  of  decision  based  on  the  local  law, 
whether  considered  substantively  or  admin- 
istratively. The  "good  time"  law  and  the 
indeterminate  sentence  law  were  macted  at 
different  times.  Whether  the  former  isi 
part  of  the  latter  is  a  state  question,  and 
whether  the  supreme  oonrt  baa  decided  in| 

»    B.  Cr-St. 


the  present  case  contrary  to  its  ruling  in  a 
prior  case  may  or  may  not  be  true.  And, 
again,  it  is  a  state  question  whether  the 
"good  time"  law  applies  to  the  minimum 
sentenoe  imposed,  which,  It  is  contended  by 
defendant  in  error,  is  fixed  and  certain,  not 
subject  to  diminution,  |  6  of  the  indeter- 
minate  sentence  act  providing  that  "pris- 
oners under  the  proTisioni  of  this  act  shall 
be  eligible  to  parol  after  the  expiration  of 
their  minimum  term  of  imprisonment,  ondg, 
prisoners  who  have  been  twice  previouilyg 
'convicted  of  a  felony  shall  not  be  eligible* 
to  a  paroL"  In  other  words,  it  is  contended 
that  the  reduction  for  "good  time"  should 
be  only  from  the  maximum  term,  that  being 
the  sentence  referred  to  in  the  "good  time" 
law,  which  provides:  "Every  convict  who 
shall  have  no  infraction  of  the  rules  of  the 
prison  or  the  laws  of  the  state  recorded 
against  him  shall  be  entitled  to  a  rednetlon 
from  his  sentence,"  etc  It  has  been  deter- 
mined Id  other  jurisdictions  that  the  max- 
imum term  constitutes  the  sentence.  Bee 
Re  Spencer,  228  U.  8.  652,  S7  L.  ed.  — ,33 
Sup.  Ct  Rep.  700;  Com.  v.  Brown,  107 
Mass.  IM,  40  N.  E.  1;  Oliver  v.  Oliver,  ISO 
Mass.  G92,  48  N.  B.  843.  In  support  of  the 
eonteution  that  the  indeterminate  sentenoa 
law  and  its  provision  for  parol  did  not  in 
any  way  repeal  or  modify  the  good  tinw 
law,  pl^tiff  in  error  eitM  the  last  cUnaa 
of  I  6,  which  reftds  as  foUovra: 

'The  convict  so  paroled  while  at  large 
shall  be  deemed  to  be  still  serving  the  sen- 
tence imposed  upon  him,  and  shall  be  en- 
titled to  good  time  the  same  as  if  conflned 
in  prison." 

On  the  assumption  made,  the  query  y«t 
remains.  To  what  sentence  Is  the  good  time 
to  apply  T  We  have  seen,  the  supreme  oonrt 
baa  decided  that  a  convict  cannot  be  paroled 
until  his  minimum  sentence  has  expired ;  and 
that  good  time  does  not  apply  to  the  mini- 
L  sentence  receives  support  from  the 
fact  that  neither  the  counsel  tor  the  partiea, 
nor  the  court,  upon  the  first  petition, 
thought  ef  the  construotion  plaintiff  In 
:  now  urges  for  the  "good  time"  law 
and  its  operation  to  reduce  his  mlnlmua 
sentence.  We  are  not  required  to  resolve 
the  dispute.  We  have  stated  the  reapeotivia 
contentious  of  the  partiea  to  show  that 
there  were  subatMitial  local  questions  In 
the  case  upon  which  ths  supreme  court  m^ 
have  decided  it. 

It  follows,  therefore,  upon  the  authority 
of  the  cases  which  we  have  cited,  that  tha 
writ. of  error  must  bs  dismissed 
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CBIIUHAL  J,AW   a  43*)— DBPKNaE»~jTFDa- 
UEKT   IK   OlTIL  ACTIOH. 

A  decree  in  a  suit  hruught  by  the  United 
States,  through  the  procuriMilent  of  the 
Becretar;  of  War,  Bulisoquent  to  the  enact- 
ment of  the  river  and  Iiarbor  act  of  March 
3,  1899  (30  Stat,  at  L.  1121,  chap.  42S), 
apon  which  the  bill  relied,  refusing  to  en- 
join the  replacement  of  a  bridge  constructed 
over  the  Ohio  river,  conformahlj  to  the  act 
oi  July  14,  18Q2  (12  Stat,  at  L.  669,  chap. 
167),  which  contained  no  reeervation  of  tha 
right  to  repeal  or  amend,  ia  a  coneluiiTa 
determination  u  agaiaat  the  Seeretarj  ol 
War,  when  attempting,  under  the  suppMcd 
jinthoritf  of  g  IB  of  euch  river  and  narbor 
met,  to  compel  alterations  in  the  bridge  1« 
ibe  interest  of  navigation,  that,  in  the  ab- 
4ence  of  changed  coaditiona,  the  atmctar*  U 
not  subject  to  that  act, 

[Sd.  Note.— T-or  oChar  cusa.  m«  Criminal 
t^aw,  Cent.  Dig.  |  if.    Dee.  DIs.  I  U-*] 

[No.  118.] 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  West  Virginia  to  review  a  judgment  di- 
neting  a  rerdict  of  not  guilt;  in  a  criminal 
prooecution  for  refusing  to  alt«r  a  bridge 
over  the  Ohio  river,  as  directed  bj  the  Seo- 
reUry  ot  War.    Affirmed. 

The  facts  are  stated  In  the  opinion. 
Abe i stent    Attorney    General    Harr    for 
plaintiff  in  error. 

Messn.    B.    M.    Ambler,    W.    W.    Van 
Winkle,  and  Mason  Q.  Ambler  for  defend- 
^tnt  in  error. 

t  'Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  writ  ol  error  eeeka  the  reversal  of  a 
Judgment  diaeharging  the  defendant  in 
error  here  from  further  proeecutiou  under 
an  Indictment  which  alleged  a  Tiolation  of 
the  act  of  March  3,  1880  [30  Stat  at  L. 
1121,  chap.  426],  in  refusing  to  alter,  as 
directed  by  the  Secretary  of  War,  a  bridge 
across  the  Ohio  river,  connecting  Farkera- 
burg,  West  Virginia,  and  Belpre,  Ohio. 
The  case  was  tried  to  a  jury,  and  at  the 
close  of  the  eridenee,  by  direction  of  the 
«oart,  a  verdict  of  not  guiltj  waa  returned, 
whereupon  the  judgment  waa  entered  which 
U  under  review. 

The  fncts  established  by  the  evidence,  *o 
Ua  as  material  to  be  stated,  may  thus  be 
nunmariKed. 

The  bridge  in  question  was  completed  in 
the  year  18T1,  In  full  eompliance  with  an 


act  of  Congress  approved  July  14,  18S2  (12 
Stat,  at  L.  chap.  167,  p.  669),  which  pre- 
scribed the  height,  width  of  span,  and  other 
requirements  for  bridges  erected  ain>ye  the 
Kentucky  line  (mouth  of  Big  Sandy  river), 
and  in  §  S  it  was  provided  that  "any  bridge 
or  bridges  erected  under  the  provisions  of 
this  act  shall  l>e  lawful  structures,  and 
shall  be  recognized  and  known  as  post 
routes  .  .  .  and  the  officers  and  crews 
of  all  vessels,  boats,  or  rafts  navigating  the 
said  Ohio  river  are  required  to  regulate  the 
use  of  the  aaid  vessels  and  ot  any  pipe*  or 
chimneys  belonging  thereto,  so  as  not  to 
interfere  with  the  elevation,  construction, 
or  use  of  any  of  the  bridges  erected  or  legal- 
lied  under  the  provisions  of  this  act."  The 
act  contained  no  express  reservation  of 
right  to  alter  or  amend  it  In  any  respect. 

On  October  29,  1S01,  the  United  States 
attorney  for  the  northern  district  of  West 
Virginia,  hj  direction  of  the  attorney  gen- 
eral. Sled  in  the  circuit  oourt  of  the  United 
States  for  the  northern  district  of  Weat_ 
Virginia  a  bill  ot  complaint  on  behaif  ofj 
the  United  States  against  the'Parkersbnrg* 
Branch  Baitroad  Company,  a  West  Virginia 
corporation,  John  W.  Davis,  its  receiver, 
and  the  Baltimore  k  Ohio  Bailroad  Com- 
pany. The  hill  in  effect  charged  that  the 
bridge  in  question  waa  owned,  operated,  and 
controlled  by  the  defendants,  that  the 
bridge  bad  been  constructed  under  tlie  act 
of  1B62,  and  averments  were  made  as  to 
the  provisions  ot  various  statutes  subse- 
quently passed  by  Congress  concerning  ths 
construction  oi  bridges  across  the  Ohio 
river,  vie.,  |  7  of  the  act  of  December  17, 
1872  (17  SUt.  at  L.  398,  ohap.  4),  and 
SI  2  and  4  ot  the  act  of  February  14,  18S3 
(22  Stat  at  L.  414,  chap.  44),  and  the 
provisions  ol  other  statutes  conferring  addi- 
tional powers  upon  the  Secretary  of  War 
in  regard  to  the  control  and  regulation  of 
the  navigable  waters  of  the  United  States, 
tiz.,  SS  4  and  7  of  the  act  of  September  IB, 
1860  (26  Stat,  at  L.  426,  chap.  907),  and 
§  9  of  the  act  of  March  3,  1809  (30  Stat, 
at  L.  1121,  chap.  425).  In  substance  it  waa 
charged  that  the  spana  of  the  bridge  in 
question— the  present  main  span  being  349 
feet  in  width  and  the  adjacent  span  of  the 
same  width — were  wholly  inadequate  to  ac- 
commodate the  present  commerce  of  the 
Ohio  river  at  the  point  where  bAlIt,  and 
constituted  a  serious  and  dangerous  t^trae- 
tlon  to  the  navigation  ot  the  Ohio  river  at 
such  point,  and  it  was  averred  that  the 
Secretary  of  War,  under  the  supervisory 
power  conferred  upon  him  by  the  statutea 
referred  to,  "in  recent  years  has  required 
that  all  bridges  over  the  Ohio  river  shall 
have  channel  spans  ranging  from  600  to  800 
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(Mt  In  lengtli.'*  It  WU  further  Averred 
that  the  railroftd  company,  under  the  pr*- 
toue  of  renewing  the  old  b^idgc^  w>«  ereet- 
ing  a  new  itructure  on  the  lite  of  the  tAA, 
despite  the  fact  that  the  garenuitent, 
"through  ita  proper  offlcera,"  bad  refuted 
to  grant  authori^  lo  to  do,  eiaept  "on  con- 
dition of  removing  the  pier  between  ipane 
S8  and  38  of  the  Mild  bridge,  and  uniting 
■pan*  39  and  39  in  one  apan,  thui  making 
the  channel  epan  to  the  Mid  bridge  approz- 
vlmately  B9S  leet.  It  waa  also  allied  "that 
7  the  conatructioD  of  •thia  propoted  new 
bridge,  without  the  conaent  or  approval  of 
the  United  Statea,  to  which  la  intruated  bj 
the  Conatitution  the  protection  of  thia  great 
water  way  of  oommere«  among  the  several 
•tatea,  wUl  be  in  violation  of  law,  and  to 
the  great  and  irreparable  injury  of  the 
United  States  and  the  commercial  interests 
intmatad  to  ita  care."  The  prayer  of  the 
bill  waa  aa  followat 

"¥our  orator  avers  that  there  ia  no  ade- 
quate remedy  at  law  in  the  premises,  and 
therefore  praya  that  a  temporar7  restrain- 
ing order  enjoining  the  defendanta,  their 
agents,  servants,  employees,  workmen,  eon- 
traotors,  and  others  whomsacver,  from  con- 
structing or  prooeeding  to  construct  tbe  con- 
templated bridge  or  any  bridge  acroaa  tbe 
Ohio  river  from  Parkersburg  to  Bclpre,  with 
a  ohanasl  span  of  not  less  than  69S  feet,  and 
without  the  consent  of  Congress  and  the 
approval  of  the  Secretary  of  War  and  the 
Chief  of  Engineers,  until  the  flaal  beariog 
•f  this  cause,  when  your  orator  praya  that 
snoh  tvnporary  injunction  may  be  made 
perpetual ;  and  that  the  existing  bridge 
operated  by  the  said  railroad  company  be- 
tween Parkersburg,  Weat  Virginia,  and 
Belpre,  Ohio,  be  declared  and  decreed  to  be 
an  unreasonable  obstruction  to  the  naviga- 
tion of  tbe  Ohio  river,  and  that  the  said 
railroad  company  be  required  within  a  rea- 
sonable time  to  remove  the  same,  or  re- 
place same  with  sueb  a  bridge  as  shall  con- 
form to  existing  law.  And  your  orator 
praya  for  such  other  relief  aa  may  be  proper, 
in  the  premises. 

The  defendanta,  in  their  answer,  recited 
the  history  of  the  bridge  and  alleged  it  to 
be   a   lawful   structure,   and   averred   that 
under   the  authority  vested   by  tbe  act  of 
1M2,  they  possessed  the  right  to  maintain 
the  bridge  not  only  during  the  life  of  the 
Srat  superstmetnie  thereof,  but  t^  tbe  re- 
newal of  tbe  superstructure  from  time  to 
time   as  might  be  required  for  the  main- 
tenanoa  of  tbe  bridge  as  a  post  route,  etc. 
^It  was  expressly  averred  that  the  'iafend- 
JJants  were  procMding  merely  to  renew  the 
*  superstructuie'of  tlie  bridge  by  providing  a 
■teel  anperatructuia  of  mv/eh  gnaater  weight 


:  and  strength  than  that  now  in  use,  an  I  that 
it  waa  not  contemplated  or  intl^ndcd  to 
make  any  change  whatever  in  the  piers  of 
the  bridge,  any  lowering  of  the  height  of 
the  channel  apans,  or  any  other  change 
iriiieh  in  any  reapeot  or  in  any  degree  wilt 
or  can  possibly  affect  the  navigation  of  the 
Ohio  river  at  the  point  where  the  bridge 

The  motion  for  a  permanent  injunction 
aa  prayed  in  the  bill  waa  beard  upon  bill, 
answer,  and  affidavits,  and  was  decided  on 
February  4,  190S,  in  an  opinion  by  District 
Judge  Jackson.  Hie  injunction  was  re- 
fused. 134  Fed.  B69.  It  was  held  that  the 
construotion  of  the  bridge  under  the  author- 
ity oonferred  by  the  act  of  1862  created  a 
vested  right  to  the  use  of  the  bridge  of 
whieh  the  defendants  could  not  be  deprived 
without  just  compensation.  It  was  also 
held  that  the  defendants  were  not  building 
or  attempting  to  bnild  a  new  bridge,  but 
were  simply  replacing  the  old  super* 
Structure,  and  that  "the  right  to  repair  tbe 
bridge,  to  alter  it  or  to  improve  it,  for  the 
safety  of  the  public,  is  incident  to  the 
power  to  build  it."  The  court  thus  oon- 
eluded  the  opinion: 

"It  must  appear,  from  what  we  have 
said,  that  an  injunction  furnishes  no  rem- 
edy tor  the  grievances  complained  of  in  tbe 
bilL  This  is  the  third  application  that  haa 
been  made  for  an  injunction  before  the 
judgea  of  this  court  against  tbe  Baltimore 
ft  Ohio  Railroad  Company,  involving  the 
act  of  1862.  Judge  Ooff  beard  the  case  of 
the  United  States  against  the  Baltimore  ft 
Ohio  Bailroad  Company,  which  waa  an  ap- 
plication for  an  injunction  to  prevent  re- 
construction of  the  Benwood  Bridge.  Ha 
diamisaed  the  Mil  on  March  27,  1900. 
Judge  Goff  and  I  heard  tbe  case  of  the 
Baltimore  ft  Ohio  Bailroad  Company 
against  Leldecker,  one  of  the  United  SUtea 
engineers,  in  which  the  same  question  waa 
involved,  in  which,  upon  a  review  of  the« 
eaae  decided  by  Judge  Ooff,  aa  well  aa  thsS 
^Bse  then  under  conai deration,  we  reached* 
the  conclusion  that  the  United  States  could 
not  interfere  with  the  reconstruction  of  Um 
superstructure  of  tbe  bridge  whieh  was 
built  under  the  act  of  1802.  And  now  ws 
have  thia  application,  whieh  I  have  under 
consideration,  involving  the  same  question- 
It  would  seem  to  me  that  the  action  of  the 
court  heretofore  had  in  previous  eases 
should  be  adhered  to  in  this  case.  In  all 
the  cases  the  judges  of  this  court,  either 
sitting  alone  or  together,  have  reached  the 
concluaion  that  the  act  of  1872  and  those 
acts  subsequent  thereto  do  not  in  anywise 
affect  the  ri^ts  of  the  Baltimore  ft  Ohio 
Bailroad  Company  in  relation  to  any  and 
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all  of  tlt«  bridgea  bnilt  under  the  act  of 
1862. 

"Far  the  re&Bons  aseigned,  the  court  la 
of  the  opinion  to  refuse  the  injUDction  in 
thia  cue,  and  luggesta  that  the  oulj  rem- 
edy is  to  apply  to  Congreaa  for  an  act  to 
remove  the  bridge.  If  it  ia  euch  an  obetnie- 
tion  to  navigation  u  to  justify  tbeir  action, 
upon  such  terms  and  conditions  that  the 
Baltimore  ft  Ohio  Railroad  Company  should 
receive  compensation  for  the  deatruetion  of 
the  bridge." 

A  decree  denying  the  motion  for  a  perma- 
nent  injunction  was  entered  on  Febmaiy 
27,  1906,  and  an  appeal  therefrom  waa 
prosecuted  to  the  circuit  court  of  appeals. 
Tb»  assignment  of  error*  Bled  ia  that  eourt, 
cnnitting  title  of  cauae  and  aignatnre  of  at- 
torneys, is  as  followa: 

"And  DOW,  on  the  14th  day  of  Uareh, 
ISOS,  come*  the  said  plaintiff,  the  United 
States  of  America,  by  Reeae  Blizzard, 
United  States  attorney  for  the  northern 
district  of  West  Virginia,  duly  authorized 
to  appear  in  this  behalf  by  the  Attorney 
General  of  the  United  StatM,  and  says: 

"That  the  decree  entered  in  said  cause 
Is  erroneous  and  agunat  the  just  righta  of 
tbe  said  plaintiff  for  the  following  reasons: 

"First,  Because  the  oourt  erred  ia  over- 

B  ruling  and  denying  the  motion  of  the  plain- 

•  tiff    to    grant    the    penaanent  ■  injunction 

prayed  for  by  tbe  plaintiff's  bill,  and  heard 

on  the  30th  day  of  November,  1904. 

"Second.  Because  the  erldenee  showed 
that  the  said  bridge  was  a  serious  and  un- 
reasonable obstruction  to  the  navigation  <rf 
the  Ohio  river,  a  navigable  river  at  the 
United  States. 

"Third.  Because  the  court  erred  In  enter- 
ing the  order  entered  by  it  of  record  In  the 
said  cause  on  the  27th  day  of  February, 
IBOS. 

"Wherefore  the  said  plaintiff  prays  that 
tiie  said  decree  be  reversed,  and  that  the 
said  court  may  be  directed  to  enter  a  decree 
in  accordance  with  the  prayer  of  the  bill." 

The  appeal  was  decided  on  February  S, 
1006,  and,  substantially  upon  the  grounds 
upon  which  the  circuit  court  rested  its  eon- 
olusions,  it  was  held  that  error  was  not 
committed  in  refusing  to  grant  the  injunc- 
tion.    7-t  C.  C.  A.  304,  143  Fed.  224. 

Nine  months  after  the  decision  of  the 
flireuit  court  of  appeals,  just  referred  to, 
the  Secretary  of  War — assuming  to  act 
under  tbe  authority  of  |  IB  of  the  river  and 
harbor  act  of  March  3,  1899— gave  to  the 
railroad  eompany,  the  defendant,  the  no- 
tice the  failure  to  obey  which  waa  made 
the  basis  of  the  indictment.  The  notice 
stated  that  the  bridge  in  question  was  an 
■nreaionable  obstruction  to  the  free  naviga- 


tion of  the  Ohio  river,  on  account  of  iasufB- 
eimt  length  of  channel  spana,  and  ordered 
"the  removal  of  pier  No.  38,  and  the  eon- 
version  of  spans  Noa.  38  and  30  into  one 
channel  span,"  by  December  1,  1908. 

The  case  was  heard  npon  an  agreed  stat*- 
ment  of  facta  practically  embodying  tha 
essential  facta  presented  in  the  equity  causa 
and  the  other  facts  to  whidi  we  have  re- 
ferred abovej  and  the  record  in  tbe  equi^ 
causa  waa  admitted  In  evidence  over  the 
objection  of  Immateriality  and  an  exception 
by  the  government.  It  was  also  agreed  that 
the  necessary  coat  and  expense  of  altering,* 
the  bridge  in  the  manner  apccifled  in  tbe|g 
notice  of  the  Secretary  of  War*"would  ex-* 
ceed  $500,000,  and  would  entail  great  loaa 
and  inconvenience  to  the  defendant  in  the 
conduct  of  its  busineas."  At  the  close  of 
the  evidence,  the  court,  as  we  have  stated, 
instructed  the  jury  to  return  a  verdict  of 
not  guilty,  which  waa  done.  Tbe  inatme- 
tion  rested  upon  the  hypothesis  "that  tha 
legal  and  veated  right  to  maintain  thia 
bridge  in  its  present  eondition  haa  beea 
judicially  detennined  by  oanrts  of  eompa- 
tent  jurisdiction"  in  the  equity  causa  tft 
which  we  have  referred.  To  the  action  of 
the  court,  the  United  Btatea  duly  excepted, 
niereupon  judgment  waa  altered  dischar- 
ging the  railroad  eompanj  from  further 
proseoution  upon  the  indictment,  ebki  and 
this  direct  writ  of  error  was  sued  out  as 
authorised  by  the  set  of  ISOB. 

In  substance,  It  ia  assigned  that  tha 
court  erred  in  admitting  in  evidence  th« 
record  in  tha  equity  ci«e,  and  in  instruct- 
ing the  jUT  to  scqnit  the  defendant.  As 
the  circuit  court  based  ita  action  in  direct- 
ing the  verdlet  of  not  guilty  upon  the  doc- 
trine ras  judicata.  It  is  apparent  that  tha 
effect  of  the  proceedinga  in  the  equity  eansa 
is  the  matter  to  be  determined. 

The  section  of  the  river  and  harbor  act  of 
March  8,  1899  (30  Stat,  at  L.  1121,  11S3, 
chap.  42E,  U.  S.  Comp.  Stat.  1901,  p.  3S4S), 
from  which  the  authority  to  isaue  the  no- 
tioe  in  question  waa  derived,  reads  a*  fol- 

"See.  IS.  That  whfaMrver  the  Secretary  of 
War  shall  have  good  reason  to  believe  that 
any  railroad  or  other  bridge  now  con- 
structed or  which  may  hereafter  be  con- 
structed, over  any  of  tbe  navigable  water 
ways  of  the  United  States,  ia  an  nnreason- 
abte  riwtmetton  to  the  free  navigation  of 
such  water*  on  account  of  insufflcient 
height,  width  of  span,  or  otherwise,  at 
where  there  Is  difficulty  bi  passing  the  dnnr 
opening  or  the  draw  span  of  such  bridge 
by  rafts,  steamboat*,  or  other  water  erafl^ 
it  shall  be  the  duty  of  the  said  Seeretaiy, 
drat  giving  tbs  partisa  reasonabla  oppoi» 
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utnnitj  to  be  heard,  to  giTe  notice  to  tbe 
■  penons  *  or  eorporaticm  owning  or  oan- 
trolllng  BU^  bridge  to  to  alter  the  same  «J 
to  render  navigation  through  or  under  it 
NMonabljr  free,  easy,  anil  nnobstnicted; 
and  in  giving  Bucb  notice  he  eball  epecifj 
the  changes  recommended  bj  tfae  Chiel  of 
Engineere  that  are  required  to  be  made, 
and  ahall  prescribe  in  each  case  a  reason- 
able time  in  which  to  make  them.  II,  at 
the  end  of  aucti  time,  the  alteration  baa  not 
been  made,  the  Secretary  of  War  iball 
forthwith  notify  the  United  States  district 
attorney  for  the  district  in  which  euch 
bridge  is  sitnated,  to  the  end  that  the  orim- 
inal  proceedings  hereinafter  mentioned  may 
be  taken.  If  the  peraona,  corporation,  or 
association  owning  or  controlling  any  rail- 
road or  other  bridge,  shall,  after  receiving 
■otiee  to  that  effect  as  hereinbefore  re- 
quired, from  the  Secretary  of  War,  and 
within  the  time  prescribed  by  him,  wilfully 
fail  or  refuse  to  remove  the  same,  or  to 
oomply  with  the  lawful  order  of  the  Secre- 
tary of  War  in  the  premises,  such  persons, 
corporation,  or  association  ahall  be  deemed 
guilty  of  a  miademeauor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  not  ex- 
ceeding Ave  thousand  dollars;  and  every 
month  such  persons,  corporation,  or  associa- 
tion shall  remain  in  default  io  respect  to 
the  removal  or  alteration  of  siuh  bridge 
ahall  be  deemed  a  new  offense,  and  subject 
the  persons,  corporation,  or  association  so 
offending  to  the  penalties  above  prescribed: 
PiOTided,  That  in  any  case  arising  under 
the  provisions  of  this  aection  an  appeal  or 
writ  of  error  may  be  taken  from  the  dis- 
trict courts  or  from  the  existing  circuit 
courts  direct  to  the  Supreme  Court,  either 
by  the  United  States  or  by  the  defendants. 
Two  attorneys  general  have  delivered 
opinions  tbat  this  act  was  not  applicable  to 
the  bridge  here  in  question.  22  Ops.  Atty. 
a«o.  346;  26  Ops.  Atty.  Oen.  194. 

Unlike  the  statutes  thereafter  enacted, 
nowhere  in  the  act  of  1862,  by  which  the 
authority  to  build  the  bridge  was  conferred 


■sand  under  which  it  n 


s  built,  ' 


•  express  reservation  of  a  right  to  alter 
amend  the  act  in  any  reapeot.  So,  also,  it 
is  not  qneationed  that  the  bridge  was  con- 
structed in  exact  conformity  to  the  re- 
quirements of  the  statute,  and  that  it  has 
been  so  maintained  ever  since.  No  statute 
has  been  passed  ecpressly  condemning  the 
straeture  as  an  obstruction  to  navigation, 
«r  ordering  its  removal  or  alteration.  In- 
daad,  when  the  equity  eanse  was  oommeneed. 


the  act  of  Uareh  3,  1899,  was  operative^ 
and  under  its  provisions  prior  to  the  com- 
mencement of  that  suit  the  Secretary  of 
War  had  been  seeking  to  compel  the  rul- 
road  company  to  alter  the  bridge  precisely 
in  the  mode  directed  in  the  notice  upon 
which  the  indictment  at  bar  is  based.  Ik 
is  not  eonteoded  tbat  the  institution  of  the 
equity  cause  was  directed  by  Congress,  and 
it  manifestly  was  brought  directly  or  in- 
directly through  the  procurement  of  the 
Secretary  of  War,  in  order  to  carry  into 
effect  his  conception  of  his  duty  to  compel 
the  radical  alterations  deemed  essential  t« 
be  made  in  the  width  of  the  channel  spans. 
An  issue  plainly  presented  In  the  equi^ 
cause  was  whether  the  bridge  In  question 
was  subject  to  the  act  of  1B99,  and  was 
within  the  jurisdiction  of  the  Secretary  of 
War  under  that  act,  and  whether  the  gov- 
ernment had  the  right  to  enforce  the  de- 
cision of  the  Secretary,  that  pier  SB  should 
be  removed  and  one  span  made  from  pier 
37  to  pier  39;  and  among  other  things,  the 
defendant  denied  that  the  aot  of  18S0  had 
application,  or  that  the  Secretary  possessed 
jurisdiction  in  the  premises.  The  final  ad- 
judication of  the  circuit  court  of  a{^iealt 
necessarily  decided  this  issue  adversely  to 
the  govenunent,  and  conclusively  deter- 
mined as  between  the  parties  that  the  Secre- 
tary had  no  power  over  the  bridge,  and 
that  the  atruoture  in  its  present  condition 
was  not  subject  to  the  act  of  1899.  We  are 
of  tbe  opinion,  therefore,  that,  as  against 
action  by  the  Secretary  of  War,  the  decree 
in  the  equity  cause  was  properly  held  to  be 
res  jwfioata  as  to  tbe  facts  averred  in  tbe 
indictment,  and  as  decisive  of  the  questioiM 
that,  in  the  absence  of  changed  canditiona,* 
the  bridge  in  question  was  not  subject  to 
the  act  of  1899.  How  far,  if  at  all,  tiia 
grant  of  the  right  to  build  the  bridge  under 
the  terms  specified  in  the  act  of  1S62,  witlt 
no  reservation  of  the  right  to  alter  or 
amend,  will  operate  to  limit  the  power  of 
Congress  to  directly  Iegislat«  on  the  snl^ 
ject  of  the  removal  or  alteration  of  the 
bridge,  is  a  question  we  are  not  here  con- 
cerned 'kith,  and  therefore  express  do  opin- 
ion upon  it.  And  of  eonne,  we  also  express 
no  opinion  as  to  how  far  the  decree  in  the 
equity  canse  would  be  applicable  in  case  of 
such  direct  action  by  Congress. 
Judgment  affirmed. 

Hr.  Justice  Pitney,  not  being  a  member 
of  tbe  court  when  this  ease  was  ufvad, 
took  no  part  in  Its  eonsldtration. 
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rEED.   ROBERTSON   uid  W.  J.  BfttoUS, 

Plfl«.  in  Err., 
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a  F.  HOWAKD  uid  Fred.  Howard. 

BARESUFTCT   (I   260*>— JUBISDICTIOM— Or- 
DEBINO    SaXI    or    PBOPEBTT   in    AltOTHEB 

State. 

1,  A  court  of  bankruptcy  haa  jurisdiction 
in  original  proceedingB  pending  in  that 
court  to  order  the  trustee  to  tell  certiScatoi 


denced  b;  them,  although  aueh  land  ia  altu- 
ftted  bejond  its  territorial  juriediction  in 
another  atate. 

[Btd.  Nott.— For  other  case*,  bm  Baakrnptcr, 
CMit.  Dig.  I  Sm;    Dk.  Dig.  1  MO.*] 

Baitkxdftot   (I   2S7*)  —  Salb  or   Bahk- 

KITFT'B  BBAL  EffTATB— Pboceduxe. 

2.  A  court  of  bankruptcj,  when  proceed- 
big  to  sell  the  bankrupt^g  equitable  intereat 
in  land  in  another  state,  represented  ty  cer- 
tificates of  purchase  of  school  land,  is  not 
gOTeraed   bj   the  provisions   of   the   act 


bUrch  S,   1893    (27   Stst.  at  L.   761,  chap.   '»id  by  distribution  of  handbills,  of  the  in-* 


-.    -    Comn,    Stat.    1601,    ^.     ,„, 

regulating  generally  the  sale  of  real  estata 
by  Federal  courts. 

[Sd.  Not*.— For  othar  caMS,    SM   Baakruptcy. 
Cent  Bit-  a  ».  KT;    Dao.  Dig.  |  XI.*] 

Bakkbuptot  (I  270*)— Sal*  or  PnoPraTT 
— OonnaitATiOH-'GoiXATEHAi:.  Attack. 
S.  An  order  of  the  referee  in  bankruptej, 
Buula   under   the   discretionary   power   con- 
ferred by  the  bankrupt  act  of  July  1,  1838 
(30  SUt.  at  h.  644,  chap.  541,  U.  S.  Camp. 
BtBt.   1901,  p.   3418),   g   70b,  confirming  a 
trustee's  sal«  of  the  bankrupt's  interest  in 
raal   estat«,    la    lufficient    to    validate    tha 
Mia  aa  against  collateral  attack  because  at 
aach   Irregularities   aa   the   alleged   lack   of 
appraisement,  and  error   in  the  deacription 
of  the  property  in  the  published  notice. 
tSd,   Not«.— For  otliar  cise«,   ■••  Bankruptcr, 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  reriAW  a  judgment 
which,  on  a  rehearing,  reveraed  a  judgment 
of  the  District  Court  of  Rawlins  Connty, 
In  tiiat  state,  in  favor  of  plaintiffs  in  an 
action  of  ejectment,  with  directions  tb  ren- 
der judgment  for  defendants.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  82  Kan.  GBB,  109 
Pac.  6S6;  on  rehearing,  S3  Kan.  4A3,  112 
Pac  162. 

The  facta  are  stated  in  the  opinion. 

Ueaan.  OhnrlM  Blood  Smltta  and  Sajn- 
nol  Bamum  for  plaintiffs  in  error. 

Measra.  T.  F.  (JarTor  and  R.  D.  Qamr 
tot  defendant*  in  error. 


Ht.  Chtof  Juatica  White  delivered  the 
opinion  of  the  court: 

John  H.  Hageuer  waa  adjudicated  a  bank- 
rupt by  the  district  court  of  the  United 
States  for  the  southern  district  of  Illinois, 
and  a  trustee  for  his  estate  nas  qualified. 
At  the  time  of  the  adjudication  the  bank- 
rupt was  the  owner,  by  assignment  executed 
to  him  on  October  28,  ISCl,  of  two  certifi- 
cates, each  reciting  tha  purchase  from  the 
state  of  yr"TnT  of  a  particular  quarter  sec- 
tion of  achool  lands  situated  in  Rawlina 
county,  Eanaas,  of  the  making  of  a  partial 
payment  therefor,  and  the  right  to  receive 
from  the  state  a  deed  of  tlie  land  upon  the 
payment  of  the  balanoe  due.  The  eertifl- 
eatea  wer«  plaeed  on  the  bankruptcy  sched- 
ule aa  real  estate.  Upon  tAe  petition  of 
the  truatee  the  referee  ordered  the  sale  at 
public  auction,  after  ten  daya'  notice  by 
publication  in  a  newspaper  of  general  ur-^ 
eolation,  published  in  Cass  county,  Illinois^ 


terest  of  the  bankrupt  in  certain  described 
real  estate,  including  the  certificates  in 
question.  He  published  notice,  however, 
mistakenly  stated  the  lands  to  be  situated 
in  range  1  instead  of  in  range  34.  The 
certificates  realized  only  the  sum  of  $1 
each.  The  aale,  on  the  report  of  the  trustee, 
was  confirmed  by  the  referee.  The  record 
does  not  affirmatively  ahow  that  any  ap> 
praisemoit  waa  made  either  of  the  certiti> 
Gates  or  of  the  interest  of  the  bankrupt  in 
the   land   which   they   onbraced. 

By  virtue  of  the  sale  and  its  confirma- 
tion, the  trustee  executed  an  assignment  to. 
Henry  Fraumann,  the  purchaser  at  the  sale, 
of  each  certificate  and  of  "all  the  right,  title,, 
and  interest"  of  the  bankrupt  "of  and  to  the 
land  therein  described."  Fraomanu  trans- 
ferred the  certificates  and  his  interest  in 
the  land,  as  well  as  all  his  right  to  rents 
and  profits  which  had  accrued,  to  Fred. 
Robertson,  one  of  the  plalotifl's  in  error, 
and  Robertson  executed  a  like  assignment 
of  an  undivided  halt  of  each  certificate, 
with  an  undivided  half  of  the  intereat  in 
the  real  estate  and  in  the  rents  which  had 
accrued,  to  W.  J.  RatcUfT,  ttie  other  plain- 
tiff in  error. 

It  appears  that  in  September,  1901,  joat 
prior  to  the  time  when  Hagener,  the  bank- 
rupt, had  acquired  the  certificates,  the  taxca 
on  the  land  not  having  been  paid,  a  sale  for 
delinquent  taxes  took  plaoe,  at  which  the 
county  of  Rawlins  beeame  the  purchaser. 
The  county,  on  September  28,  1903,  issued 
a  certificate  to  each  of  the  defendants  ia 
error,  reciting  the  tax  sale,  the  purchase  by 
the  county,  the  payment  by  the  defendants 
in  error  of  the  delinquent  tazea  and  eoata, 
and  assigned  the  interest  of  the  eoun^  b^ 


■For  other  cases  sss  si 
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the  propertj  to  the  purchmser*.  Subte- 
quently,  evidently  treating  the  eertiflcatea 
wbi«b  Iwd  been  preTiouilj  imied  for  the 
Und  by  the  ttftte,  and  whioh  wera  *ut- 
^  rendered  in  tha  bankruptcy,  under  the  cir- 
geumitancea  we  bave  recited,  aa  being  tb« 
•  land  itself,  and 'therefore  aa  paaalng  to  the 
puTehaser  at  the  sale  for  delioquent  taxea, 
asilgnments  were  drawn  by  the  county  offl- 
4iaU,  making  reoitals  of  the  facta,  and  vir- 
tually aubatltuting  the  two  Howard*  to  the 
ownership  of  the  right,  title,  and  interest 
acquired  nnder  the  original  certificates, 
with  the  right  on  their  part  to  acquire 
patents  for  the  land  from  the  state  on  pay- 
ing the  balance  due  to  the  state  on  the 
ierms  fixed  in  the  original  certificates 
Issued  by  the  state.  Thereafter  the  two 
Howards,  aa  owners  eaoh  of  a  quarter 
tien,  under  these  proceedings,  went  into 
fMssession  of  the  land. 

Subsequently,  ss  the  result  of  mandamus 
proeeedings,  Robertson  and  Ratelifl',  aa  the 
owners  of  the  lands  by  virtue  of  the  original 
eertiflcates  issued  by  the  state,  surrendered 
by  the  bankrupt,  and  acquired  by  the  sale 
in  bankruptcy,  paid  the  full  amount  of 
prineipid  and  Interest  due  to  the  state  upon 
ths  certifioatea,  as  also  a  sum  sufficient  to 
reimburse  each  of  the  Howards  for  the 
aoneys  disbursed  by  them  in  acquiring  from 
the  county  of  Rawlins  supposed  rights  under 
Che  tax  sale  to  which  we  liave  referred.  It 
not  being  disputed  that  the  tax  sales  ^ 
void.  In  the  year  IS99  patents  of  the  state 
(or  the  land  were  duly  issued  to  Robertson 
ud  Ratcliff. 

Prior  to  the  issue  of  the  stste  patents,  as 
above  mentioned,  and  while  the  bankruptcy 
proeeedings  were  undetermined,  the  bank- 
rupt and  his  wife  executed  to  Robertson 
and  RatcliS  a  quitclaim  deed  of  all  their 
fight,  title,  and  interest  to  the  land. 

Soon  after  the  execution  by  Eagener 
srite  of  this  quitclaim  dead,  Robertson  and 
Rateliff  commenced  two  actions  in  sjeot- 
Bent  In  the  district  court  of  Rawlins  coun- 
ty, Kansas,  to  recover  possession  of  the  two 
quarter  sections,  and  damages  for  detention. 
The  defendant  in  one  aotion  was  C.  V.  How> 
ard,  and  the  defendsnt  in  the  other  action 
Swas  Fred.  Howard.  The  plaintiffs  recovered 
<  in  the  trial  court.  On  appeal  to  the  "<- 
prrane  court  of  the  abate,  the  actions  « 
eonsolldated  and  the  court  decided  that  the 
sals  in  the  bankruptcy  proeeedings  was 
void,  and  that  the  purchaser  did  not  acquire 
either  the  title  to  the  ccrtifleatM  or  the 
right  to  ihe  poasesiion  of  the  quarter  sec- 
tions In  controversy.  The  judgment  of  the 
trial  court  was  nevertheless  alBrmed  upon 
-the  ground  that  the  interest  of  the  bankrupt 
ia  the  land  pused  by  the  qaiteUu  deed 


executed  by  ths  bankmpt  and  Ua  wife.  3S 
Kan.  688,  109  Pac.  8M.  Upon  a  rehearing 
the  judgment  of  affirmance  was  vacated  and 
set  aside  and  ths  judgment  of  the  trial 
court  was  reversed,  with  direotlons  to  render 
judgment  for  the  Howards,  the  claimants 
under  the  tax  sale.  83  Kan.  iS3,  112  Pao. 
1S2.  This  was  baaed  upon  the  ruUi^  that 
not  only  was  the  sale  tn  the  bankruptcy  pro- 
ceedings of  the  certificates  of  purdiass  in- 
valid, but  that  a  right  to  possession  was 
not  derived  from  the  quitclaim  deed,  sines 
when  it  was  executed  and  when  the  actions 
In  ejectment  were  commenced,  the  bank- 
rupt^ proceedings  were  pending  and  the 
propoity  and  right  of  possession  to  the  land 
was  in  ths  trustee  in  bankruptcy.  In  oon- 
sequenoe  it  was  held  that  the  plaintiffs  in 
ejectment  were  not  entitled  "to  recover  the 
possession  of  the  property  even  against  one 
who  had  simply  the  naked  possession 
thereol."  This  writ  of  error  was  then  prose- 
But  (me  ground  for  reversal  is  relied  on, 
ris.,  that  the  supreme  oourt  of  Kansas  erred 
in  deciding  that  the  sale  of  land  in  Ksnsss 
by  a  trustee,  in  pursuanoe  of  an  order  of 
the  court  of  bankruptcy  for  the  southern 
district  of  Illinois,  made  in  original  pro- 
ceedings pending  in  that  court,  was  void 
and  did  not  convey  to  the  purchaser  any 
interest  to  such  land. 

The  stats  court  held  that  the  eontraets 
between  the  bankrupt  and  the  state  of  Kan- 
sas, evidenced  by  the  oertiflcates  of  purchaas 
in  question,  conveyed  to  the  purchaser  an^ 
equitable  title  to  the  land  and  was  real^ 
estate.  *  We  follow  this  construotion  of  the* 
local  law;  hence  the  only  question  with 
whioh  we  are  eonoemed  was  thus  stated  by 
the  court  below:  "Whether  the  sale  of  ths 
eertifloats  by  the  trustee  In  bankruptcy  etn- 
Tcyed  any  interest  In  the  land,  or  whether 
It  wss  necessary,  in  order  to  devest  ih« 
certificate  bolder  of  his  title  In  the  land, 
to  appraise  and  adrertise  the  laud  itself 
for  sale,  and  sell  it  in  the  method  pro* 
vided  by  the  laws  of  the  United  States." 
[S2  Kan.  fiG4,  IDS  Pac.  S9S.}  The  court, 
while  conceding  that  the  adjudication  in 
bankruptcy  "conveyed  this  laud  and  all  ths 
property  of  Hsgener  to  the  trustee,"  yet 
decided  that  "the  court  had  no  jurisdiction 
over  the  land.  Its  jurisdiction  was  in 
p«rsDrtam."  And  apparently  haviitg  in 
mind  the  provisions  of  the  act  of  Congress 
approved  March  S,  180S,  chap.  eSB,  27  SUt. 
at  L.  7S1,  U.  8.  Comp.  Stat  1901,  p.  710, 
regulating  sales  of  real  eatate  by  eourts  at 
the  United  SUtes,  it  was  declared  that  ths 
attempted  sale  of  the  land  by  the  tmstM 
was  not  simply  irregular  and  erraneoua,  bst 
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mM  Toid.    Tha  vlem  of  tb«  court  on 
■object  were  thiu  Etftted: 

"The  United  Etatea  diatriet  nnirt  for  tho 
■outbem  diatrict  of  Illinoit  hftt  no  juiudiO' 
tion  in  Kuuu  in  banlcruptcy,  And  a  trtu- 
tee  appointed  by  it  can  only  aell  real  eatftte 
in  tbfs  atate  under  ordera  procured  from 
■ome  court  having  jurisdiction  therein.  V. 
B.  Rev.  Stftt.  g  663,  aub.  div.  18,  U.  S.  Comp. 
Stat.  IfiOl,  p.  466.  So  tar  aa  convey ing  mnj 
intereat  in  the  land  in  question,  the  aala 
of  the  certiflcttte  bf  the  truateo  ia  void." 
[82  Kan.  696.] 

It  ia  to  be  ohaerred  that  no  qnestioil  waa 
raiaed  concerning  the  validity  under  the 
ttate  Uw  of  the  oertiflcatea,  and  their  efS- 
eacy  to  transfer  the  title,  it  the  court  of 
bankruptcy  hnd  power  in  the  premise*,  and 
the  aale  waa  othenriat  valid  under  the  lawa 
of  the  United  States.  It  ia  cert»in,  there- 
fore, that  the  refiual  to  reeogniie  the  aa- 
aignments  aa  having  validity  was  based  sole- 
ly upoD  the  opinion  that  the  court  of  bank- 
ruptcy was  without  power  to  order  the  sale 
Sbecause  tiie  land  covered  by  the  certificate 
■  was  not  located  within  its  territorial  juris- 
diction, and  that  a  sale  eould  only  have  been 
made  under  orders  ot  a  court  of  the  United 
States  within  whose  territorial  jurisdic- 
tion ths  land  was  situated,  and  in  the  mode 
painted  out  by  the  aet  of  18S3.  This,  bow- 
ever,  but  amounts  to  holding  that  a  eourt 
of  bankruptcy  is  confined  in  the  adminia- 
tratioD  of  the  property  of  a  bankrupt  to 
state  or  district  boundaries,  and  that  when- 
ever the  bankrupt  has  property  within  two 
or  more  states,  it  is  necessary  to  commence 
independent  or  ancillary  proceedings  in  all 
such  states  in  order  to  subject  the  property 
therein  to  administration  and  sale.  But 
we  think  It  is  clear  that  thia  view  is  in- 
eompatible  with  the  bankrupt  act  of  ISOfi. 
{30  Stat,  at  L.  644,  chap.  641,  U.  S.  Comp. 
Btat  leoi,  p.  S41B.]  No  analysis  of  the 
text  ot  ths  act,  wc  think,  is  neceaaary  to 
demonstrate  this  result,  since  it  is  elemen- 
tary and  has  been  decided  over  and  over 
again  that  the  effect  of  the  adjudication 
in  bankruptcy  is  to  transfer  the  title  ot 
the  property  ot  the  bankrupt  and  veat  the 
same  in  the  tniatec,  who  has  the  right, 
under  the  control  and  authority  of  the 
court,  to  administer  the  same. 

No  limitation  on  this  genera]  principle 
arises  from  the  mere  fact  of  the  particular 
situation  of  the  property,  aa  the  principU 
is  general  and  embraces  all  the  property  of 
the  bankrupt  estate,  wherever  situated.  In^ 
deed,  thia  view  waa  accepted  by  the  eourt 
below  and  made  the  basis  of  its  ruling, 
since,  in  considering  whether  tha  quitclaim 
deed  was  val[d,  it  held  it  to  be  void  be- 
cause ths  title  to  the  proper^  wbieh  it 


embraced  remained  in  the  trustee  in  bank- 
ruptcy,— a  view  which  necessarily  demon- 
strates  that  the  ruling  aa  to  the  invalidity 
of  the  sale  made  in  the  bankruptcy  pro* 
ceedinga  mtad  upon  the  conception  that 
although  the  property  pasaed  to  the  trustee 
and  waa  subject  to  administration,  neverthe- 
less the  oonrt  was  without  power  to  direct 
the  sale  of  the  property,  because  it  waa 
located  in  another  state.  But,  in  discussini^ 
the  jurisdiction  vested  in  a  court  of  bank-g 
ruptcy,  in  United'SUtes  Fidelity  &  Q.  Co.* 
v.  Bray,  226  U.  8.  206,  217,  69  L.  ed.  1066, 
1062,  132  Sup.  Ct.  Bep.  620,  it  was  said: 
"We  think  it  is  a  necessary  eonclusioB 
from  these  and  other  proviaions  of  the  acl^ 
that  the  jurisdiction  of  the  bankruptcy 
courts  in  all  'proceedings  in  bankruptcy'  is 
intended  to  be  exclusive  of  all  other  courts, 
and  that  such  proceedings  include,  among 
others,  all  matters  of  adminiatration,  aueh 
as  the  allowance,  rejection,  and  reconsider- 
ation ot  claima,  the  reduction  of  the  estate* 
to  money,  and  its  distribution,  the  determi- 
nation of  the  preferences  and  prioriUea  to 
be  accorded  to  claims  presented  tor  allow- 
ance and  payment  in  regular  courae,  and 
the  supervision  and  control  of  the  truatces 
and    othera    who   are    employed    to    aasiat 

The  court  ol  bankmpitey  in  niinoia  there- 
fore acquired  full  jurisdiction  over  the  land 
in  question  upon  the  filing  ot  the  petition  in 
bankruptcy.  Having  such  jurisdiction,  it 
possessed  the  power  to  order  a  sale  ot  the 
certificatea  or  ot  the  interest  in  the  land 
evidenced  by  them.  The  legal  title  to  the 
certificates  being  in  the  trustee,  and  he  being 
within  the  jurisdiction  ot  the  court,  and 
subject  to  its  orders,  that  tribunal  could 
lawfully  exert  its  powers  over  him,  without 
regard  to  where  the  land  wsa  situated. 
Even  if  the  alaiged  powera  ot  a  court  of 
bankruptcy  over  the  estate  under  its  oontnd 
to  put  out  of  view,  and  the  subject  be 
looked  at  as  a  mere  question  ot  equitable 
jurisdiction,  it  may  not  ba  doubted  tiiat  a 
court  of  equity  in  one  state  in  a  proper  case 
could  compel  a  defendant  before  it  to  oon* 
vey  property  situated  in  another  state.  Fall 
V.  Eaatin,  215  U.  S.  1,  8,  et  seq.,  64  L.  ed. 
66,  69,  23  LJI.A.  (N.S.)  924;  30  Bup.  Ct. 
Rep.  3,  IT  Ann.  Cas.  863,  and  cases  cited. 
There  being  thus  ample  power  in  the  court, 
it  follows,  ot  coarse^  that  reaort  to  ancillary 
proceedings  was  unneceaaary.  The  deeiai<Hi 
in  Babbitt  v.  Dntoher,  216  U.  S.  103,  64  L. 
cd.  402,  30  Sup.  Ct  Rep.  372,  17  Ann.  Cas. 
S69,  to  the  effect  that  diatrict  courts  other 
than  the  court  in  which  original  jwoeeed- 
ing*  in  bankruptcy  are  Instituted  possess 
power  in  proper  cases  to  <Kcrt  aneillaiyg 
jurisdiction  in  aJd'of  tha  oonrt  in  iritieh  tlM^ 
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bftBkmpt^  proceedivgi  are  pending  lenda  no 
■upport  to  th«  contention  tlutt  the  court 
which  bad  fnll  power  could  not  exert  ite 
Ample  authority  without  invoking  the  an- 
«iIUi7  power  of  another  and  different  court. 
We  come,  then,  to  conaider  whether  the 
wurta  al  bankruptcy  in  IlUnoia,  in  the  pro- 
oMdinga  to  Mil  the  eertiflcatea  and  the  in- 
tcreat  in  the  land  evidenced  by  them,  wai  re- 
quired to  conform  to  the  proviaioni  of  th« 
met  of  Congreas  of  March  S,  1S93,  ehap.  225, 
27  But  at  L.  791,  U.  S.  Comp.  8Ut.  1901, 
p.  710,  heretofore  referred  to,  reading  aa 
follow*: 

Bectiou  1.  '"lliat  all  re^  estate  or  any 
interest  in  land  aold  under  any  order  or  de- 
■eree  of  any  United  States  eourt  ahall  be  aold 
at  putdic  sale  at  the  courthouse  of  the 
-county,  parish,  or  ci^  in  which  the  prop- 
erty, or  the  greater  part  thereof,  is  located, 
«r  upon  the  premiaea,  aa  the  court  render- 
ing such  orders  or  decree  of  sale  may  direct 
Sec.  2.  That  all  personal  proputy  aold 
under  any  order  or  decree  of  any  eourt  of 
the  United  States  aball  be  sold  as  provided 
in  the  first  section  of  this  act,  unless,  in 
the  opinion  of  tbe  court  rendering  such 
«rder  or  decree,  it  would  be  beat  to  tell  it 
in  Bome  other  manner. 

Sec.  3.  "That  hereafter  no  aale  of  i^ 
estate  under  any  order,  juiJgmtnt,  or  decree 
«f  any  United  Statci  court  ahall  be  had 
without  previous  publication  of  notices  of 
such  proposed  sale  being  ordered  and  had 
once  a  week  for  at  least  four  weeks  prior 
to  such  sale  in  at  least  one  newspaper 
printed,  rc^larly  issued,  and  having  a  gen- 
eral circulation  in  tbe  county  and  state 
where  the  real  estate  proposed  to  be  sold  is 
situated,  if  such  there  be.  If  said  property 
shall  be  situa.tcd  in  more  than  one  county 
or  state,  auch  notice  shall  be  published  in 
such  of  the  counties  where  said  property  is 
situated,  aa  the  court  may  direct  Ssid 
notice  shall,  among  other  things,  describe 
_the  real  estate  to  ba  sold.  The  court  may, 
gin  Its  discretion,  direct  the  publication  of 
•  the  notice  of  sale  herein  provided  ^or  to  be 
made   in   inch   other   papers  ss   may   seem 

We  think  this  question  must  be  anawered 
In  the  negative.  It  ia  not  to  be  doubted 
that  the  aubject  of  bankruptcy  was  special 
in  ita  nature,  and  that  in  enacting  the  bank- 
rupt act  it  was  proposed  comprehensively  to 
deal  with  the  aubjects  coming  wltbin  tbe 
scope  of  bankruptc]'  legislation,  wblch  in- 
cluded, of  course,  the  authority  of  courts  of 
bankruptcy  to  deal  with  the  sale  of  the  real 
and  personal  estate  of  a  bankrupt.  Sec- 
tion 70b  of  tbe  bankruptcy  act  provides 
that: 

"All  real  and  personal  property  belonging 


to  bankrupt  eatates  sIibII  be  appraised  by 
three  disinterested  appraisers;  they  shall  be 
appointed  by,  and  report  to,  the  court 
Real  and  personal  property  shall,  when 
practicable,  be  sold  subject  to  the  approval 
of  the  court;  it  ahall  not  be  sold  otherwise 
than  subject  to  the  approval  of  the  court, 
for  less  than  75  per  oentnm  of  its  appraised 

This  provision  makes  It  manifest  that  it 
was  the  purpose  of  Congress  to  give  bank- 
ruptcy courts  full  and  complete  equitable 
power  in  matters  of  ths  administration  and 
sale  of  ths  bankrupt  estate,  wholly  irrespeo- 
tife  of  the  mere  aitua  of  the  property,  the 
controlling  factor  being,  not  where  the 
property  ia  situated,  but  did  It  pass  to  the 
trustee,  and  is  it  «  part  of  the  estate  sub- 
ject to  administration  under  the  direction 
of  the  court.  In  view  of  the  fact  that  the 
bankrupt  law  was  enacted  long  after  ths 
paasage  of  the  statute  of  1893,  and  of  the 
complet«  right  of  administration  which  the 
bankrupt  act  confers  over  the  property,  real 
and  personal,  of  the  bsnkrupt  estate,  we 
think  it  follows  that  the  authority  to 
realize,  by  way  of  sale,  on  the  property  of 
the  bankrupt  est«t«,  cannot  be  held  to  be 
limited  by  the  provisions  of  tbe  act  of  1893. 
Indeed,  this  conclusion  is  additionally^ 
demonstrated  by  the  tact  that,  aa  recognized^ 
by  No.  18  of  the  general  orders  in'bank-" 
Tuptoy,  in  disposing  1^  sale  of  the  property 
of  tbe  bankrupt,  a  bankruptcy  eourt,  as  to 
both  real  and  personal  property,  may,  If 
reason  for  so  doing  exists,  direct  a  private 
sale  to  be  made.  We  do  not  stop  to  refer  to 
the  many  cases  in  the  lower  Federal  courts 
which  have  applied  and  enforced  the  view 
which  we  here  maintain,  as  w«  think  it  un- 
necessary to  do  so. 

As  r^:anlH  the  alleged  lack  of  an  ap- 
praiaement  and  error  in  the  description  of 
the  property  covered  by  the  certifleote,  con- 
taioed  in  the  published  notice,  we  think 
they  must  in  this  collateral  proceeding  IM 
deemed  as  mere  irregularities,  and  that  the 
order  of  eonflnnatlon,  made  by  the  referee, 
was  sufficient  to  validate  the  sale  under  the 
discretionary  power  given  to  the  referee  bj 
S  70b  of  the  bankruptcy  act  Thompson  v. 
Tolmie,  S  Pet.   1S7,  7  L.  ed.  381. 

Tbe  Supreme  Court  of  Kansas  erred  in  de- 
ciding that  the  plaintilTa  in  error  acquired 
no  right  or  interest  to  tbe  land  in  contro- 
versy under  the  sale  made  by  tbe  Court  o| 
Bankruptcy  tor  the  Southern  District  of 
Illinois  1  and  its  judgment  must  therefora 
be  reversed  and  the  esse  be  remanded  for 
further  proceedings  not  inoonalatent  witb 
thia  opinion. 

Judgment  reversed. 
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MBS.  CORSIB  MoWHIRTER,  Adminiitra- 
trix  of  ttw  EaUta  of  Btwftl  MeWhirt«r, 
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CouuTB  (i  394*)— Erboe  to  State  Cou«t— 
Decision  or  Pedkbal  Qcestioh  —  Bdit 
Based  on  Federal  Statutb. 

1.  A  decision  of  th«  bigheit  oonrt  of  ■ 
■tmte,  nhich  afflnned  k  judgment  la  fAvor  of 
plRintifl  in  an  action  in  wliicb  the  right  to 
Irlisl  was  exclusively  based  upon  the  houn 
irf  wrviee  act  of  March  4,  1907  (34  BUt. 
at  L.  1416,  chap.  2930,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1321),  and  the  emplofen' 
liability  act  of  April  22,  190B  (35  Stat,  at 
L.  CS,  chap.  149,  U.  S.  Comp.  SUt.  Supp. 
1911,  p.  1322],  and  in  whieh,  at  the  close 
of  the  evidence,  defendant  had  requested  th* 
oonrt  to  ioatruct  the  jury  to  find  in  its 
f«Tor,  neceisarily  involves  an  adverse  de- 
termination of  a  FederaJ  question,  i.  e.,  de- 
fendant's right  to  be  shielded  from  respon- 
sibility under  those  statutes  when  properly 
applied,  and  a  writ  of  error  will  therefore 
lie  from  the  Federal  Supreme  Court  to  the 

[Bd.  Nota.— ror  other  cisn.  se«  Coorti,  Cant. 
Dig.  {|  1IM1-10T71    Dec.  Dig.  I  SM.*] 

Courts  (|  304*1 — Error  to  State  Coxtrt— 
Federal  Qcestiow— Decision  on  Non- 
Fed  erai.  Ground. 

2.  A  mere  ruling  by  the  highest  state 
court  in  a  suit  based  solely  upon  the  houia 
of  service  act  of  March  4,  1907,  and  the  em- 
ployers' liability  act  of  April  22,  1908,  that 
there  was  testimony  tending  to  show  neeli- 
genee,  affords  no  basis  for  the  contention 
that  the  judgment  nhich  aRlrmed  a  judg- 
ment below  in  favor  of  plaintiff,  was  rest^ 
upon  that  ground,  so  aa  to  deprive  the  Fed- 
eral Supreme  Court  of  jurisdiction  of  a 
writ  of  error  to  the  state  court,  oa  the 
theory  that  the  case  was  decided  on  an  in- 
dependent non-Federal  ground. 

TEd.  Note.— For  other  casn,  see  Coorti,  Cant 
Sit.  ti  lOU-lDTT:    D«c.  Dig.  I  1M.*1 

OOTJRTS  H  394*)— Error  to  State  Court- 
Federal  Question— Evidence  of  Lia- 
BiLiTT  Under  Federal  Statute. 

3.  A  contention  In  a  state  court  in  an 
action  based  solely  upon  a  Federal  statute, 
that  there  was  no  evidence  tending  to  show 
liability  under  that  statute,  presents  a  Fed- 
eral question  which,  when  denied,  will  tup- 
port  a  nrit  of  error  from  the  Federal  Su- 
preme Court  to  the  highest  state  court. 

tBfl.  Note.— For  otbsr  caaea,  eee  Courts,  Cant. 
Dl«.  H  lMfl-1077:    Dec.  Dig.  |  39t.'] 

Master  and  Servant  (S  131*)  —  Iwjuries 
—  Hours  or  Sebvick  Law  ~  Estect  ot 

ViOLATIOIf. 

4.  A  violation  of  the  prohibition  of  the 
bours  of  service  act  of  March  4,  1907, 
against  requiring  more  than  sixteen  hours' 
consecutive  service  from  railway  employees, 
does  not  create  an  unconditional  liability 
on  the  part  of  the  carrier  for  all  accidents 
to   such    employees    happening    during    the 

Ceriod  of  service  beyond  the  statutory  limit, 
rretpective  of  proof  abowing  a  connection 


IN  ERROR  to  the  Court  of  Appeals  of  th* 
State  of  Kentucky  to  review  a  judgmmt. 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Hickman  County,  in  that  sUte, 
in  favor  of  plaintiff  in  an  action  based  ott 
the  Federal  hours  of  service  and  employerB* 
liability  acts.  Reversed  and  remanded  for 
further   proceedings. 

See  same  case  below,  145  Ky.  427,  140 
S.  W.  072. 

The  facts  are  stated  in  the  opinion. 

Meurs.  Robert  T.  Ralley,  M.  L.  Clar^, 
and  E.  T.  Bullocic  for  plaintiff  in  error. 

Messrs.  William  V.  Baton,  James  Denis 
Uocquot,  and  Aubrey  Everett  Boyd  for  d*- 
feadant  in  error.  « 


•  Mr.  Chief  Justi 
opinion  of  the  coui 

The  record  in  tl 
ranged,  and 

argument  which 


Wlilte   delivered   the* 

case  is  confusedly  ar- 
matters  are  pressed 
leran  to  be  irrelevant. 
Not  following  the  various  steps  by  which  the 
petition  as  originally  filed  and  the  aoswer 
were  both  frequently  amended,  the  ease  aa 
finally  put  at  issue  was  as  follows.-  The  de- 
fendant in  error  at  administratrix  of  the 
estate  of  her  husband,  Etwal  UcWhirter, 
sued  the  plaintiff  in  error,  for  the  benefit 
of  herself  and  her  four  infant  children,  to 
recover  damages  alleged  to  have  been  suf- 
fered by  the  death  of  McWhirter.  It  waa 
alleged  that  the  deceased  was  employed  aa  a 
Qagman  by  the  defendant  company,  and  that 
he  was  doing  that  work  on  an  intorttatft 
commerce  freight  train  when  he  was  ma 
over  and  killed  by  the  train  on  which  he 
was  serving.  The  death  was  alleged  in  gen- 
eral terms  to  have  resulted  from  the  wrong- 
ful and  negligent  acts  of  the  conductor  and 
engineer  in  charge  of  the  train,  and  by  the 
negligent  and  wrongful  acts  of  the  train 
deapatcher  and  higher  officers  of  the  defend- 
ant company-  It  was  moreover  alleged  that 
the  deceased  "bad  been  permitted  and  re- 
quired by  the  ofBcers  and  agents  of  the  de- 
fendant to  be  and  remain  on  duty  for  a 
longer  period  than  sixteen  consecutive 
hours,  next  before  the  aforesaid  accident, 
and  in  violation  of  chapter  2939,  S  2,  34 
Stat  at  L.  1416,  U,  S,  Comp.  Stat.  Supp. 
1911,  p.  1321,  of  the  acts  of  Congresa  of  the 
I'nited  States  relating  to  Interstate  com- 
merce, and  being  a  part  of  an  act  entitled 
'An  Act  to  Promote  the  Safety  of  Employees 
and  Travelers  upon  Railroads  by  Idmitiag 
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tbe  Hours  of  Service  of  Bmployee*  Tbeitoo,' 
wbich  became  a  law  on  the  4th  day  of 
•  Uarcli,  1907,  and  alBO  an  act  entitled,  'An 
-■Act  Relating  to  tbe  Liability  of 'Common 
Carriers  by  Railroad  to  Their  Employee* 
Certain  Caaea,'  wbich  beoame  a  law  od  t 
2Zd  day  of  April,  1008  [35  Stat,  at  L.  6B, 
chap.  140,  U.  S.  C«mp.  SUt  Supp.  1911,  p. 
1322],  and  that  the  aforeiatd  negligent  and 
wrongful  acts  of  tbe  offlceri  and  agcnta  of 
tbe  said  defendant,  and  the  said  Tiolation  of 
tbe  lawa  of  tb«  United  States  relating  to 
interstate  commerce,  were  tba  proximate 
■od  sole  causes  of  tbe  death  of  her  said 
husband,  and  she  relies  on  the  lawa  of  the 
United  States  made  and  provided  In  such 

Tbe  answer  of  the  defendant  company 
denied  the  charges  of  negligence  of  Its  offl- 
«en  and  other  employees,  admitted  the 
death  of  McWhirter  at  a  date  and  hour 
which  was  spcciHed,  while  employed  ai 
leged  in  the  petition,  and  stated  facts  which 
it  was  charged  established  that  the  death 
was  an  unavoidable  accident  for  which  the 
company  was  not  responsible.  It,  besides, 
**erred  there  was  no  right  to  recover  be- 
cause of  an  alleged  written  contract  ol 
assumption  of  rlah,  entered  into  by  the  de- 
ceased and  the  company  at  Uie  time  he  en- 
tered its  service,  several  years  before  tbe 
happening  of  the  accident. 

Ttie  case  was  tried  to  a  jury.  Daring  the 
course  of  the  trial  both  aldea  made  var' 
objections  to  evidence  end  exceptions  ^ 
taken  to  testimony  offered.  All  the  evi- 
dence upon  which  the  case  was  tried  is  in 
the  record.  Leaving  aside  trivlsl  matters 
having  no  tendency  to  affect  tbe  result,  the 
entire  case,  as  to  negligence,  was  tills;  The 
defendant  operates  a  line  of  railroad  through 
tbe  states  of  Missouri  and  Illinois,  and 
nimo  is  a  EttLtton  on  the  main  line  in  Mis- 
souri, and  Bush  a  station  on  a  branch  line 
In  Illinois,  the  branch  diverging  from  the 
■twin  line  at  a  station  in  Illinois  called  Qor- 
ham.  On  the  afternoon  of  February  22, 
1010,  at  3:30,  a  train  of  empty  coal  or 
freight  cars  was  started  from  Illmo,  destined 
tor  Bush,  for  the  purpose  of  being  loaded 
with  ooal  and  returning.  Tbe  train  reaehed 
-Busb  about  11:30  that  night.  It  there 
§  either  loaded  some  of  the  empties  with  coal, 
-■  or  exchanged  some*for  loaded  cars.  Exactly 
how  long  a  time  the  operations  at  Bush 
ooosnmed  is  not  precisely  flxed,  one  wit- 
ness saying  an  hour,  and  another  an  hour 
and  a  lialf,  and  tbe  same  divergence  exists 
M  to  the  hour  of  departure  on  the  return 
journey,  one  witness  saying  12:30  and  the 
other  I  o'clock.  Qorham,  where  the  branch 
line  connect*  with  the  main  line,  is  about 
SO    miles    from    Bush.     When    the    train 


reached' that  point  on  tbe  retnm  trip  is  not 
shown.  Certain  it  Is,  however,  that,  jud^ng 
by  the  avarBiga  speed  of  tbe  train,  somo- 
where  about  8:15  the  train  passed  a  station 
called  Eowertown,  where  there  waa  a  sidiag, 
and    found    itself   at    either    T;3S    or    7:37 


miles  from  Bush.  The  proof  aa  to  what  then 
took  place  is  contained  in  the  testimony 
of  three  witnesses.  Qneas,  the  oiglneer  of 
the  train,  Robereon,  the  tel^raph  operator 
who  was  stationed  at  Wolf  Lftke,  and  Loper, 
the  oonductor  of  tbe  train. 

Omitting  as  a  general  tulo  questions  and 
answers  except  where  It  may  be  thought  Im- 
portant to  reproduce'  tfasm,  ws  state  in  nar- 
rative form  the  entire' testimony  ol  the  first 
two  of  these  witnesses,  and  msks  such  ro- 
ference  to  tbe  third  (Loper)  as  has  any 
bearing  upon  the  happening  of  the  aeeident. 

The  engineer  testified,  as  a  witaeaa  for 
the  plaintiff,  as  foUows: 

I  liave  been  employed  m  an  engineer  threo 
years  I^  the  St.  Louis,  Iron  Uonntain,  A 
Southern  Railway  CoHpany;  for  a  longer 
period  than  that  was  a  fireman.  At  IllnuH 
Missouri,  I  waa  called  out  on  ths  afternoop 
of  February  22,  ISIO,  at  8:30  o'clock,  u 
near  aa  I  can  remember.  The  crew  of  tba 
train  was  as  follows:  Loper,  oonduotor, 
flagman,  Mansker,  bralcemaa,  HoWhirter, 
and  Hreman,  Edmiston.  The  train  was 
going  to  Bush  in  niinoia,  Bnsh  is  on  a 
branch  line  which  ruits  from  Gorbam  t«^ 
Bush,  I  do  not  recollect  wh»t  hour  we  ar-S 
rived  at*Oorham,  but  we  changed  from  the* 
main  to  the  branch  line.  IKie  train  going 
up  to  Bush  ocmsisted  of  nine  empties,  -  a 
freight  train.  We  stayed  about  an  hour  at 
Bush.  We  set  out  the  train  of  emptiea,  and 
turned  the  engine.  It  took  about  an  hour 
to  make  the  transfsr  at  Bush.  We  came 
Iiaok  to  Oorhsm,  going  south  towards  IUmo> 
HoWhirter  was  killed,  returning,  at  WoU 
Lake,  on  the  morning  of  Fritruary  23,  at 
7:3fl,  as  near  as  I  can  remember.  It  wns 
in  that  neighborhood.  He  was  killed  pa> 
forming  hi*  duty,  going  out  to  set  a  switch. 

Question.  Just  detail  the  manner  as  it 
occurred,  as  you  know  Itt 

Answer.  As  I  cams  Into  Wolf  L*ke,  whea 
I  whistled  for  town,  brakeman  McWhirter 
asked  me  if  1  were  going  to  head  In  at 
Wolf  Lake.  I  told  him  yes,  that  we  had  to 
get  in  on  neoount  of  the  sixteen-bonr  law. 
He  got  up,  went  ont  at  the  front  window  on 
the  left  side  of  the  engine  along  the  foot- 
iMard,  and  the  next  thing  I  seen  was  the 
operator  at  Wolf  I^e  very  much  exalted  in 
giving  ■  atop  signaL  1  stepped  off  of  engine, 
asked  him  iriiat  «m  tbe  mftttw.    He  said. 
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"Vj  gMkbuM,  Jon  biiTe  run  orer  Um  brake- 
Baa."  I  mot  looking  for  him,  fannd  Uin 
■ndar  tlu  left  tank  wheel,  eut  ' 

Q.    Did  jon  know  this  ~ 
tront  «f  tliB  enginel 

A.  No,  ilr. 

Q.  Did  yon  Ne  him  go  ant  of  the  ekb 
vindowt 

A,  I  eeeii  Um  go  ont  of  the  eab  window, 

Ihri  ii  All. 

Q.  What  did  joa  nppoH  he  went  out  of 
the  cab  window  forT 

A,  He  ia  auppoaed  to  get  oat  there  to  open 
the  switch.  I  anppoud  that  ia  what  he 
went  ont  thora  for. 

Q.  Wu  it  hi*  dnt7  to  throw  the  awtteh 
front  of  the  window  or  notT 

A.  No,  air.  It  waan't  hia  plaee  to  throw  it 
bi  front  of  the  window,  Ea  waan't  anppoaed 
•to  go  ont  on  that  pilot. 
'  *Q.  What  I  mean  ia,  waa  the  awiteh  that 
the  brakeman  waa  required  to  throw  in 
front  of  the  engine  or  behind  of  the  eaginel 

A.  It  waa  in  front  of  the  engine.  I  have 
DO  record  that  would  ahow  the  minute  that 
the  train  arrlTod  at  Wolf  Lake  on  the 
Ing  of  the  23d.  I  teaUBed  before  the 
onar'a  Jurj.  Aa  near  as  I 
I  atated  at  the  eoroner'e  inquest  that  the 
train  arrived  at  Wolf  I^ke  at  Ti35.  That 
would  make  flve  mlDntea 
hour  law. 

(l.  You  atated  before  the  Mroner**  inquest 
"at  7:S0  the  alxteen-hour  law  was  up. 
were  aeren  minutea  orer  time."  Waa  that 
eorreett 

A.  I  Buppoee  ao.  Aa  near  aa  I 
member  it  waa  five  minutea.  It  waa  7;3S. 
If  I  said  7:37  that  waa  correct.  Then  I 
knew  it.  It  has  been  over  a  year  ago  now. 
Neither  cylinder  of  m;  engine  waa  bad, 
more  than  ordinarily.  It  wouldn't  make 
any  difference  in  this  ease.  Neither  waa 
leaking  ateam.  I  waa  not  working-  st^am 
when  he  waa  killed.  The  engine  waa  drift- 
ing. Understand,  ihut  off,  there  would  be 
no  leak  there.  Neither  cylinder  had  been 
leaking  iteam  that  morning.  There  bad 
not  been  anything  the  matter  with  the  en- 
gine on  this  return  trip.    Nothing  at  aU. 

Q.  Who  saw  tbia  man  run  over? 

A.  Mr.  Soberaon  was  the  only  man  I  ean 
•ay.  Mr.  Fred  Ttoberaon.  He  was  standing 
on  the  platform.  The  train  waa  going  out 
to  Wolf  Lake.    Destination  waa  Illmo. 

The  crew  of  my  train  did  not  go  any 
further  than  Wolf  lake.  There  was  an- 
other crew  that  came  to  relieve  ua  there. 


UcWblrtar  knew  of  oar  pnrpoae  to  head 


in  at  Wolf  Lake,  (or  I  told  htm  that  we  w«i«t4 
going  to  head  in  oo  aeconnt  of  the  aizteen-t; 
hour  law.  WoU  Lake  wma  the  first*  switeh' 
or  plaoa  which  we  oould  enter  at  the  as- 
piration of  the  sixteea-hoor  law.  It  waa 
MoWhirter'a  ivif  as  brakeman  to  throw  t^ 

Q.  When  was  the  first  time  that  yon  knew 
of  the  nnfoitnnate  aceidentt 

A.  When  Ur.  Boberson  told  me  what  had 
happened. 

Q.  Whom  do  yon  mean  bj  Mr.  Boberson, 
who  wss  he  I 

A.  The  telegraph  operator  at  Wolf  lake. 

the    witness 


It  ia  about  In  the  neighborhood  of  IS 
milea  from  Wolf  Lake  to  Gorham,  and 
about  S  miles  from  Wolf  Lake  to  Howard- 
town.  There  ia  a  awitcb  at  Howardtown. 
There  waa  no  defect  in  the  pilot  step  and 
I  know  nothing  about  how  thia  accident 
happened  except  from  the  fact  that  the 
telegraph  operator  told  me  that  aometbing 
was  wrong. 


I  am  employed  aa  a  tel^raph  operator 
by  the  5t,  Louie,  Iron  Mountain,  &  South- 
ern Railway  Company,  and  have  been  b» 
employed  since  July,  1B04.  I  was  stationed, 
aa  operator,  at  Woll  Lake,  on  Tebruaiy  22, 
1010.  I  waa  at  the  itation  on  the  morning 
of  the  23d  of  February  when  extra  train 
No.  BOS  came  into  Wolf  Lake  from  tho 
north.  I  saw  the  train  when  it  pulled  in.  It 
was  about  7:37  aa  well  aa  I  recollect,  t^ 
the  time  it  got  to  the  depot. 

Q.  Juat  tell  what  you  know  about  the 
accident  that  happened  at  Wolf  Lake  OB 
that  morning? 

A.  As  I  was  sweeping  ont  the  office^  I 
heard  an  engine  coming.  I  looked  out  of 
the  window  and  saw  it  wai  an  extra  aoath 
— saw  it  waa  a  train  coming  south — didn't 
know  it  was  an  extra.  I  seen  they  were 
stopping  and  I  wondered  what  they  were 
stopping  for  and  went  ahead  sweeping; 
When  they  came  in  oloser  to  the  oOice  I 
went  out  and  was  standing  on  the  platform.^ 
X  a  man  leave  the  cab  window  and  eomejj 
down  the  left  running  board*and  came  down* 
to  the  pilot,  and  aa  it  waa  nearing  the 
switch  he  left  the  pilot  and  struck  the 
ground  running  and  the  next  I  saw  he  fell 
face  downward  betweon  the  raila.  I  next 
him  on  his  hand*  and  kneca.  After 
that  I  turned  my  cyea  to  the  engineer  and 
did  not  see  him  any  more,  giving  the  engi- 
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naer  *  atop  aigiuiL  Wben  he  cum  to  r 
•top  I  told  the  engineer  Bomething,  but  I  do 
not  remenber  wluit  I  told  him,  but  that 
wu  the  iMt  I  uiw  of  the  hnJcemtm  until 
hs  mj  tftken  from  under  the  tender  of  the 

H«  WM  deed  when  he  wu  taken  out  from 
under  the  engine.  The  weather  wmt  pretty 
cold — weather  chillf,  cold.  Aa  near  u  I  can 
remember,  the  ground  wu  Iroien.  I  do  not 
remember  that  there  ma  any  ice  and  ileet 
on  the  ground. 

Q.  Do  you  know  how  thit  man  came  to 

ant 

A.  I  do  not. 

Ther*  were  olnden  between  the  nOe 
where  he  was,  ashes  between  the  rails,  a 
little  higher  than  the  other  ground  shout 
the  place  he  wu  killed.  I  heliere  the; 
were  frozen.  I  do  not  recollect  whether  it 
had  been  raining  on  the  night  of  the  22d — 
not  that  I  remember  of  it  raining.  I  do  not 
think  anyone  else  saw  MoWbirter  at  the 
time  he  wu  killed — not  at  the  office.  At 
that  time  there  was  no  one  else  around 
there  except  the  train  oraw  on  this  freight 
train. 


Q.  Wben  yon  mw  MoWhirter's  perilous 
aondition  you  say  you  turned  your  head. 
Why  did  yon  do  thati 

A.  I  don't  remember  saying  I  turned  my 
bead.  I  turned  my  eye*  from  the  t»ake- 
Ban  to  the  engineer. 

Q.  Did  you  know  that  he  was  in  a  con- 
dition to  be  faurtT 

A.  I    didn't    positively    know    so,    but    I 
thought  he  wu  In  a  dangerous  eouditiMi 
ftown  there. 

7  *  Q.  How  far  did  the  train  run  before  the 
engineer  stopped  it  after  you  notified  blm 
of  this  trouUeT 

A.  I  suppose  about  the  length  of  an  en- 
gine. Maybe  not  quite  eo  far,  maybe  a  little 
further.    I  don't  remember. 

Q.  Do  I  understand  you  to  say  that  Mr. 
HeWhirter  left  the  engine,  passed  down  over 
the  pilot,  and  was  out  on  tlie  ground  when 
you  saw  him  I 

A.  He  wu  on  the  ground  when  I  saw 
bim. 

Q.  How  far  was  he  from  in  front  of  tbat 
engine  when  he  fell  I 

A.  That  is  pretty  hard  for  me  to  Judge 
because  he  was  in  line  of  the  engine  and 
myself. 

Q.  How  far  wu  It  from  where  ha  fell  to 
the  switch  which  he  waa  called  on  to  tumT 

A.  Perhaps  three  or  fonr  ear  lengths, 
■aybe  not  so  laz. 


t  car  length — how  manj 


Q.  How  far  is  s 
feett 

A.  Hat  is  pretty  bard  for  me  to  soy. 

Q.  How  long  is  a  cart 

A.  Well,  they  ordinary  run  36  feet,  some 
ol  them  30,  some  of  them  40. 

Q.  Now,  when  you  saw  him  fall,  how  far 
waa  he  from  this  switcbl 

A.  About  three  car  lengths.  About  thre» 
car  lengths. 

Re-direet  examination  by  Mr.  E.  Boyd, 
counsel  for  plaintiff: 

Q.  Yon  say  tbat  at  the  time  MoWbiiter 
fell  he  was  in  line  with  you  end  ttie  en- 
gine.   Explain  what  you  mean  by  thatt 

A.  In  direct  with  me — between  where  I 
stood  and  where  he  got  off,  putting  me  in 
direct  line  with  him  and  where  he  got  ofF. 
I  can't  tell  whether  he  was  10,  20,  or  how 
far  he  wu  from  the  engine, 

Q.  You  mean,  if  I  understand  you,  that 
the  train  wm  ooming  towards  you,  and  he 
stepped  off  between  you  and  the  engine; 
is  that  correett  ^ 

A.  That  is  correct.  ^ 

*  Q.  Do    you    know    whether    or    not   the* 
cylinder  heads  of  this  engine  were  leakingl 

A.  I  oouldn't  say  whether  it  wu  the 
cylinder  beads  or  not.  I  recollect  there  was 
some  steam  or  other  from  the  engine. 

Q.  Steam  was  eacapingi 

A.  Steam  wu  escaping  from  the  engine, 
aa  well  u  I  reeolleet. 


As  to  the  testimony  of  conductor  Loper,  It 
eufHces  to  say  that  ha  swore  he  wa*  in  the 
caboose  and  saw  nothing  of  the  accident, 
although  he  knew  it  occurred  as  the  trsJn 
was  entering  the  station  at  Wolf  Lake  at 
7:37  In  the  morning.  When  examined  aa 
a  witness  for  the  plaintiff  he  testified  on 
crosH-eiemination  that  at  the  time  of  the 
accident  the  train  could  not  have  been 
going  more  than  8  miles  an  hour  because 
they  stopped  at  an  "engine's  length,"  vhile, 
when  called  to  the  stand  as  a  witness  for 
tiie  railroad  company,  he  testified  on  cross- 
examination  that  at  the  time  of  the  acci- 
dent the  train  wu  going  "about  3  or  4 
miles  an  hour."  Loper  also  testified  that 
the  night  of  the  22d  of  February,  1910, 
was  a  cold  night,  freezing,  and  the  ground 
wu  frown;  tbat  at  the  expiration  of  the 
aisteeu-honr  limit  the  train  wu  probably  S 
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mit«*  from  Wolf  Lake,  whleh  wm  the  flnt 
■witch  on  the  expiration  of  th^t  limit. 

At  the  cloae  of  all  the  eridenoe  the  de- 
fendant requeeted  the  eonrt  to  luatruct  the 
Juiy  to  find  fn  iti  favor.  The  court  re- 
fined to  do  10,  and  an  exception  wat  noted. 
There  were  inanj  other  requests  to  charge 
aaked  hy  the  respective  parties,  sotne  of 
which  were  given  and  some  of  whieh  ^ 
refused  and  exceptiont  taken. 
E  There  waa  a  verdict  and  judgment  for  the 
f  plaintiff.  The*court  of  appeal*  aCBrmed  the 
judgmeot.  14S  Ky.  427,  140  S.  W.  1172. 
Among  other  thing*,  the  eonrt  held  that 
there  was  teatimony  tending  to  show  ueg- 
ligence,  and  therefore  the  binding  instnie- 
tlon  to  the  contrary  asked  by  the  defend- 
ant wu  rightly  refused,  and  that  an  in- 
■tmctioo  as  to  the  operation  and  effect  of 
the  hours  of  eervice  aet  was  alao  oorreet. 
We  most  firtt  dispose  of  a  motion  to  dls- 
Bliss  which  waa  made  and  postponed  to  the 
hearing  on  the  merits.  It  reats  upon  the 
ground  that  the  ease  as  made  by  the  plead- 
ings presented  two  distinct  eausea  of  ac- 
tion,— one  at  common  law,  irreepeetive  of 
the  statutes  of  the  United  States,  and  the 
other  under  those  statutes;  and  that  the 
former  cause  of  action  was  sustained  and 
Affords  a  basis  broad  enough  to  support  the 
Judgment  irrespective  of  what  may  have 
been  decided  concerning  the  statutes  of  the 
United  States.  The  contention  wanta  foun- 
dation in  fact  As  we  have  seen,  the  plead- 
ings in  express  terms  exclusively  based  the 
right  to  relief  upon  tiie  statutes  of  the 
United  States,  and  no  non-Federal  ground 
was  either  presented  below  or  passed  upon. 
It  is  true  that  although  the  ease  was  ex- 
clusively rested  upon  Federal  statute*,  as  It 
comes  here  from  a  state  oourt,  our  power 
to  review  is  controlled  by  Bev.  Stat.  |  TOB, 
U.  8.  Comp.  Stat.  ISOl,  p.  BTiS,  and  we  may 
therefore  not  consider  merely  incidental 
questions  not  Federal  la  character,  that  ie, 
which  do  not  in  their  essence  involve  the 
existence  of  the  right  in  the  plaintiff  to  re- 
cover under  the  Federal  statute  to  which  his 
recourse  by  the  pleadings  was  exeluaively 
confined,  or  the  converse,  that  is  to  say,  the 
right  of  the  defendant  to  be  shielded  from 
responsibility  under  that  statute  because, 
when  properly  applied,  no  liability  on  bis 
part  from  the  statute  would  result.  Sea- 
board Air  Line  R.  Co.  v.  Duvall,  22t  U.  S. 
447,  58  L.  ed.  1171,  32  Sup.  Ct.  Rep.  700; 
St.  Louis,  I.  M.  t.  B.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  52  L.  ed.  1061,  28  Sup.  Ct.  Rep. 
SIO.  And  ot  course,  as  the  cause  of  action 
alleged  waa  exclusively  placed  on  the  Fed- 
■jsral  statute,  and  the  defense  therefore  alone 
•  Involved  determining *whetii<r  there  was  11a- 
UU^  under  the  statute,  the  mere  statement 


of  the  ease  involved  tha  Federal  right  and 
necessarily  required,  from  a  general  point 
ot  view,  its  determination.  Swafford  v. 
Templeton,  IBS  U.  8.  487,  46  L.  ed.  lOOS,  2S 
Sup.  Ct.  Rep.  7BS.  If,  as  is  Infenble  from 
the  argument,  reliance  is  placed  on  the 
ruling  of  the  court  below  that  there  was  evi- 
dence tending  to  show  negligence  on  the  part 
of  the  engineer,  for  the  purpose  of  eetab- 
llshing  that  even  if  a  Federal  queation  waa 
passed  upon,  the  ease  was  also  decided  on 
an  independent  non-Federal  ground,  broad 
enough  to  sustain  the  judgment,  the  prop- 
osition ia  without  merit.  The  mere  ruling 
that  there  was  evidence  sufBoIent  to  au- 
thorise consideration  of  the  ease  from  the 
point  of  view  of  nef^igenee  alone  affords  no 
basis  for  saying  that  the  case  was  deeided 
on  such  ground.  Mere  conjecture  may  not 
be  indulged  in  tor  the  purpose  ot  conclud- 
ing that  because  there  waa  a  potentially 
of  considering  the  caM  from  a  non-Federal 
point  of  view,  therefore  it  was  considered 
and  decided  in  that  aspect.  But  it  was 
long  since  pointed  out  in  Neilsou  t.  La- 
gow,  12  How.  M,  13  L.  ed.  MS,  tlta  eonrt 
■peaking  throng  Mr.  Justice  Curtis,  that 
to  admit  that  the  authority  to  review  the 
action  of  a  state  court  where  it  haa  deoided 
a  Federal  question  can  be  rendered  un- 
availing by  a  snggestion  "that  the  eourt 
below  may  have  rested  tta  Judgment"  on  a 
non-Federal  ground,  would  simply  amount 
to  depriving  this  court  of  all  power  to  re- 
view Federal  questions  it  only  ■  par^ 
chose  to  make  such  a  suggestion.  But, 
aside  from  this,  the  argument,  when  rightlf 
considered,  rednces  itself  to  tliis:  that  the 
power  to  review  a  Federal  qnestion  whid 
has  been  expressly  decided  by  a  state  court 
does  not  obtain  where  suoh  eourt  has  also 
decided  another  Federal  question.  This  is 
true  since  the  finding  that  there  waa  *ome 
evidence  to  go  to  the  jury  on  the  subjeot 
of  n^ligence  independently  eonsidered  was 
necMsarily  a  ruling  against  the  binding  in- 
struction asked  at  the  close  of  the  teetl-t> 
mony,  npon  the  assumption  that  there  wa^ 
nothing  adequate'  ta*go  to  the  jury  to  show* 
liatnlity  under  tha  Federal  Uw.  While  it  is 
true,  ss  we  have  said,  that,  coming  from  a 
state  court,  the  power  to  review  ia  eon- 
trolled  by  Bev.  BtAL  |  700,  yet  where,  in  a 
controversy  of  a  purely  Federal  character, 
the  claim  is  made  and  denied  that  there  waa 
no  evidence  tending  to  sbow  liability  under 
the  Federal  law,  such  ruling,  when  duly 
excepted  to,  is  reviewable,  because  inherent^ 
involving  the  operation  and  effect  of  tha 
Federal  law.  Kansas  City  Southern  R.  Co. 
V.  Albers  Commission  Co.  22S  U.  8.  B73, 
501,  66  L.  ed.  S66,  E65,  SB  Bnp.  CL  Bep. 
81«i   Creewill  t.  Qrand  Ladg^  K.  P.  E2S 
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U.  a.  MS,  H  L.  Ad.  1074,  S2  Sup.  Ot  B^ 
822. 

The  {daintur  in  error  usigna  twtot^-two 
ftlleged  errora.  We  dean  it  neaeHsi?  only 
to  refer  to  tbooe  which  G«ncem  the  follow- 
iBg  mbjeota:  Firat,  the  retuaal  to  giTe  the 
binding  inetruetion  *aked  by  the  defendant; 
knd,  Mooud,  An  iaetruetion  given  over  the 
objection  and  emeption  of  the  defendant, 
eoneeming  the  «at  of  Congreai  commanlj 
knomi  U  the  hoar*  of  lervice  act,  and  in 
eonneotion  therewith  a  apecial  charge 
the  Mine  eubjeet,  giTeo  by  the  eonrt  of  iti 
own  motion,  whioh  waa  Mieepted  to  bj  both 

Let  lu  flrat  eonatder  the  interpretation 
utd  effect  gives  to  the  houra  of  aerrice  act 
aa  a  raiult  of  the  inatructione  of  the  trial 
eonrt  and  the  action  of  the  court  below  in 
approving  tlie  uma.  The  instructions  given 
bj  the  trial  court  wu  aa  tollowa: 

"The  court  further  inatructa  the  jury  that 
If  jou  ahall  believe  from  the  evidence  that 
the  aaid  Etwal  MeWhirter  had  been  per- 
mitted or  reqnired  to  be  or  remain  oa  duty 
continuonaly  for  more  than  aizteen  oonaecu- 
tiVB  hmui  next  before  the  aoeidetit  which 
canaed  hia  death,  then  the  defendant  waa 
negligent  and  liable  in  damage*  tor  aald 
injury  and  death  of  Etwal  MaWbirter,  it 
you  ahall  believe  from  the  evidence  that  the 
permitting  or  requiring  the  aaid  Etwal  Me- 
Whirter to  be  or  remain  on  duty  continu- 
^onaly  for  more  than  aixtaen  oouaecutive 
^houra  npxt  before  hia  death  in  any  way 
•  eontribnted  to  the  aaid  accident  and*death, 
yoQ  will  find  for  the  plaintiff  auch  damagea 
aa  you  may  believe  from  the  evIdeBoe  ahe 
baa  Buatained,  by  reaaon  of  hia  death,  not 
(seeeding  the  sum  of  (29,000. 

TTha  eonrt  instmcta  the  jnry  that  unleaa 
Ihey  believe  from  the  evidence  that  Etwal 
UoWhlrter  came  to  hia  death  on  account 
of  the  eareleeeneaa  and  negligenoe  of  the 
otBcen,  agenta,  and  aervanta  of  the  defend' 
ant,  or  that  the  aald  Etwal  McWhlrtar  waa 
permitted  or  required  by  the  defendant  to 
be  on  duty  more  than  aiiteen  conaecntive 
bonra  next  before  hia  death,  and  that  hia 
being  permitted  «r  reqnired  to  be  on  duty 
more  than  aizteen  boura  next  before  hia 
death  contributed  to  his  death,  the  law  ia 
for  the  defendant,  and  the  jury  ahould  ao 
find." 

Tbe  eonrt  of  appeala,  after  reviewing 
the  evidence  aa  to  the  happening  of  the  ao- 
ddcnt,  and  atating  that  It  was  patent  "that 
it  occurred  after  more  than  aixteen  eon- 
eecutive  boura  of  eontinuoua  aervice  by  the 
int^atate  on  the  train,"  aaidi 

"In  thua  requiring  of  the  inteatate  more 
than  BlxtMoi  eonaeeative  houra  of  aervice, 
■Ibalt  the  ezeeaa  of  aarrle*  over  tha  alxtaan 


hours  waa  bat  flva  or  aaren  minntea,  ap* 
peJIant  violated  the  atatota,  anpra;  and  as 
the  death  of  the  inteatata,  from  the  aet  of 
■plained  of,  oMinrred  whila 
in  the  required  eontinuoua 
aervioc^  and  after  the  expiration  of  the  alx- 
teen  conaecntive  honia  allowed  by  the 
statute,  Ulbtb  aeems  to  be  no  escape  from 
the  conclusion  that  the  act  of  appellant  in 
thus  axtending  his  service  beyond  the  stat- 
utory limit  waa  n^ligence  per  m,  to  which 
the  intestate's  death  must,  aa  a  matter  of 
law,  be  attribnted,  and,  if  so,  the  right  of 
sppelles  to  maintain  this  action  cannot  be 
questioned." 

Further  declaring  that  if  the  right  to  re- 
cover depended  alone  upon  tbe  ability  to 
show  that  the  death  of  MoWhirter  waa 
oauaed  by  the  negligence  of  the  engineer, 
there  was  evidence  tending  to  prove  sucb 
negligence,  the  court  said: 

"Recurring  to  the  appellant's  violation  of>: 
the  proviaions'of  tbe  statute  prohibiting  it* 
from  requiring  its  employeea  to  remain  on 
duty  longer  than  aiztoen  eonseeutlva  hours, 
we  find  that  tha  language  of  the  proviaion 
in  question  is  mandatory  and  that  the  du^ 
it  impoaea  is  a  definite,  absolute  duty.  Its 
nouperformanoe  may  not,  therefore,  be  n- 
eused  by  a  showing  on  the  part  of  the  rail- 
road company  that  it  used  ordinary  care  or 
reasonable  diligence  to  perform  it,  but  was 
unable  to  do  so.  The  violation  of  siieh  m 
statutory  ■'^^'y  ^  therefore  negligence  par 

And  theae  positive  conclusions  war* 
deemed  to  be  further  rdnforoed  by  a  eftatioa 
of  decisions  of  thia  court  enforcing  tbe  Im- 
pa«tlva  duty  of  carriers  to  maintain  In 
good  order  all  appliancea  required  by  tbe 
safety-appliance  act,  tbe  court  aaylng: 

"Hie  reqnireraenta  of  the  statute  with 
respect  to  the  aafety  appliance*  to  be  nssd 
on  appellant'a  tralna  are  no  more  Imperstlvs 
or  mandatory  than  la  tbe  atatntory  reatri«- 
tion  here  involved  upon  its  right  to  anffer 
ita  employees  to  engage  In  its  service  more 
than  sixteen  oonsecutive  hours.  The  viola- 
tion of  the  statute  in  eitfaer  ease  invites 
the  penalty  prescribed,  and  the  offender 
will  not  be  excused  npon  a  ahowing  of  re*> 
sonable  effort  or  diligence  in  attempting  t* 
comply  with  the  statutory  requirements." 

Giving  to  tiie  views,  these  expressions  ly 
the  court,  their  natural  signiflcanee,  ther* 
would  seem  to  be  little  doubt  that  it  was 
intended  to  hold  that  the  effect  of  the  viola- 
tion of  the  hours  of  service  act  was  to  create 
an  unconditional  liability  for  all  accidents 
happening  during  the  period  beyond  the 
statutory  time,  irrespective  of  proof  show- 
ing a  connection  between  tbe  accident  anA 
the  working  ovartime.    In  other  wards,  th* 
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ruling  wu  that  by  operation  of  Uw  tbo  nr- 
ri*r  ia  an  inaurer  of  th«  lafetj  of  all  hi* 
•mployee*  while  nor  king  beyond  the  statu- 
tor;  time.  And  It  i*  true  aUo  to  saj  that 
although  the  inatructiont  given  bj  tbs  trial 
^  court  may  not  have  aa  explicitly  stated  the 
« doctrine  u  did  the  court  of  appeals,  never- 
■  thelesB  Bueh'instructloiu  roat^  upon  the 
•ame  interpretation  of  the  statute  for 
(olloviug  reosoiM:  (a)  becauie  beyond  tha 
proof  of  working  overtime  there  wai  no 
offer  of  proof  coimecting  the  accident  with 
the  working  overtime;  and,  (b)  because  it 
ia  apparent  that  the  court  of  appeal*  in- 
terpreted the  charge  upon  which  it  wu 
passing  as  having  that  rigniflcuioe,  and 
afBrmed  it  for  that  resaon. 

In  giving  to  the  statute  tlie  coaitmotion 
above  stated,  we  think  error  was  commit- 
ted. The  houra  of  service  act  wsj  approved 
March  4,  1907,  and  is  entitled,  "An  Act  to 
Promote  the  Safety  of  Employeea  and  Trav- 
elers upon  Railroads  by  Limiting  the  Hours 
of  Service  of  Employees  Thereon."  Chap. 
2039,  34  Stat,  at  L.  141fi,  U.  S.  Comp.  Stat 
Supp.  leil,  p.  1321.  We  are  unable  to  dis- 
cover in  the  text  of  the  statute  any  support 
for  the  conclusion  that  it  was  the  purpose 
of  Congress  in  adopting  it  to  subject  car- 
riers to  the  extreme  liability  of  insurers, 
which  the  view  taken  of  the  act  by  the  court 
below  imposes.  We  say  this  because,  al- 
though the  act  carefully  provides  punish- 
ment for  a  violation  of  its  provisions, 
where  does  it  intimate  that  there  was  a 
purpose  to  subject  the  carrier  who  allowed 
its  employees  to  work  beyond  the  statutory 
time  to  liability  for  all  accidents  happening 
during  such  period,  without  reference  to 
whether  the  accident  was  attributable  to  the 
aot  of  working  overtime.  And  we  think 
tiiat  where  no  such  liability  la  expressed  in 
the  statute,  it  cannot  be  supplied  by  im- 
plication. It  requires  no  reasoning  to 
demonstrate  that  the  general  rule  is  that, 
where  negligence  is  charged,  to  Justify  a  re- 
eovery  it  must  be  shown  that  the  alleged 
negligence  was  the  proximate  cause  of  the 
damage.  The  character  of  evidence  neees- 
sary  to  prove  such  causation  we  need  not 
point  out,  as  it  must  depend  upon  the  eir- 
enmstances  of  each  case.  Conceding  that 
a  case  could  be  presented  where  the  mere 
proof  of  permitting  work  beyond  the  statu- 
tory time  and  the  tacts  and  circumstances 
^connected  with  an  accident  might  be  of 
JJsuch  a  character  as  to  justify  not  only  the 
*  conclusion  of  negligence,  but  also  the  in- 
ference of  proximate  cause,  such  conces- 
sion can  be  of  no  avail  here,  since  the  in- 
stmctioo  of  the  trial  court  and  the  ruling 
aiBimlng  that  instruction  were  bMcd  npon 
fits  theory  tiiai  tha  mere  ast  of  negligoiee 


In  permitting  an  employes  to  work  beyond 
the  statntory  period  oreated  liability  ir- 
respective of  the  connection  between  the 
alleged  negligence  and  the  injury  complained 
of. 
It  L 


to  be  observed,  however,  that  evoi 
if,  for  the  sake  of  argument,  the  broad  ex- 
pressions of  the  oourt  below  and  those  of 
the  trial  court  be  so  limited  as  to  justify 
the  conception  that  it  was  only  intended  to 
decide  that  permitting  the  working  bey<md 
the  statutory  time  was  negligence  per  se, 
giving  rise  to  liability  only  where  tlie  proof 
showed  a  causal  eonnectton  between  the  in- 
jury complained  of  and  such  per  se  negli- 
gence, the  eonoession  would  not  avoid  the 
Federal  question  or  removs  the  error.  We 
say  this,  because  indulging  in  tlu  assump- 
tion stated  would  render  it  necessary  to 
determine,  as  previously  pointed  out,  the 
Federal  question  whether  there  was  any 
evidence  tending  to  show  a  oonnection  be- 
tween the  asserted  negligence  and  the  occur- 
rence of  the  accident;  that  is,  whether  the 
plaintiff  had  offered  any  proof  tending  to 
show  the  existence  of  the  Fedm«l  right 
which  WEM  asserted;  or,  conversely  speaking, 
whether  there  was  any  proof  tending  to 
establish  that  the  defendant  waa  liable  with- 
in the  terms  of  the  statute — eonsiderationt 
as  tba  right,  on  the  one  part,  of  the  plain- 
or  the  immunity,  on  the  other  part, 
the  defendant,  depending  exclusively 
upon  the  statute,  were,  in  the  nature  of 
things,  both  necessarily  Federal,  sinee  th^ 
were,  from  the  point  of  view  of  the  statute^ 
oorrdativa  Assuming  thm  that,  as  the  re- 
sult of  the  hypothesis  wa  have  indulged  in, 
ia  reducible  to  the  Federal  questim 
last  stated,  we  are  dearly  of  the  opinion 
that,  as  there  waa  no  proof  tending  to  ■bo*gi 
a  connection  between  the  permitting  of  thaJJ 
working  beyond  the  statutory  time^^  and  the* 
happening  of  the  aceident,  reversible  em» 
was  eommitted.  Of  course,  the  inquiry 
iriiether  there  was  any  proof  having  such 
tendencT  is  not  to  be  solved  by  indulging  ia 
or  oonjeoture^  or  t^  resorting 
to  imaginary  possibilitiea,  fbr  to  so  do 
would  but  resolve  the  question  back  to  the 
generic  rule  of  liability  ■•  insurer  whioh 
we  have  previously  disposed  of. 

Our  conclusion  that  there  wsa  no  reason- 
able tendency  in  the  evidence  connecting 
the  permitting  of  the  working  overtime  with 
the  accident  may  be  briefly  thus  summa- 
rised: First,  because  we  think  there  is 
nothing  in  the  proof  concerning  the  action 
of  the  deceased  from  which  an  inference 
could  be  drawn,  that  his  jumping  from 
the  pilot  of  the  slowly  moving  engine  was 
In  any  way  caused  by  the  faot  that  be  had 
besn  working  overtime;  seetmd,  because  we 
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think  there  vaa  no  proof  tending  to  abow 
negligence  on  the  part  of  the  engineer,  and 
therefore  obriouslj  no  room  to  conolnde 
that  the  fact  that  he  had  vorked  overtime 
iiegtigentl7  contributed  to  the  accident,  for 
the  follotring  reaaona:  (a)  became  of  the 
uncontradicted  testimonj  of  the  engioi 
and  of  the  tel^raph  operator  whose  signal 
waa  immediatelj  seen  and  caused  the  engi- 
neer to  atop  the  train  within  a  car  length; 
(b)  because  of  tfae  testimony  of  the  opera- 
tor as  to  the  position  of  the  brakeman  when 
he  leaped  from  the  pilot  to  run  towards  the 
switch,  of  his  statement  as  to  the  line  ol 
vision  from  where  he  stood  and  the  hrake- 
ntan  and  engineer,  the  short  interral  which 
elapsed,  the  place  where  the  brakeman,  in 
rising  after  falling,  wa«  struck  by  the  loco- 
motive, as  shown  by  the  distance  the  engine 
traveled  before  it  oame  to  a  stop  sJid 
place  where  the  body  was  found.  Indeed, 
irrespective  of  the  testimony  of  the  tele- 
graph operator,  we  think,  when  the  natural 
position  of  the  engineer  on  the  right  side 
of  the  cab  is  considered,  of  the  position  In 
which  it  is  nnqucstionabl]'  shown  the  de- 
»  ceased  wae,  of  the  short  distance  which  the 
■  train  moved  before  it  was  stopped  after'tbe 
signal  from  the  operator,  it  is  demon- 
strated with  mathematical  certaintj'  that 
tfa«  deceased  was  not  within  the  possible 
vision  of  the  engineer  as  he  leaped 
stepped  from  the  pilot  for  the  purpose  of 
mnutng  along  the  track  to  the  switch. 

The  judgment  of  the  Court  of  Appeals  ol 
Kentucky  must  be  reversed  and  the  case  re- 
manded for  farther  proceedings  not  incon- 
sistent with  this  opinion. 
Reversed. 

Ur.  Justice  Pitney,  dissenting: 
It  seems  to  me  that  the  rulings  of  the 
state  court,  held  to  be  erroneous,  are  not 
within  the  scope  of  our  review  under  the 
act  (Rev.  Stat.  1 709,  U.  S.  Gomp.  Stat. 
1901,  p.  fi7B;  Jnd.  Code,  g  237  [38  SUt.  at 
L.  116S,  chap.  231,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  227])  that  alone  confers  jurisdic- 
tion upon  this  court  to  review  the  judgment 
of  a  state  court. 

The  action  was  baaed  upon  the  hours  of 
•ervice  act  of  March  4,  1907  (34  Stat,  at  L. 
UlS.  cbap.  293S,  1 2,  U.  S.  Comp.  Stat. 
Supp-  ISII,  p.  1321),  and  upon  the  employ- 
ers' liability  act  of  April  22,  IBOS  (36  Stat. 
at  L.  85,  chap.  149,  U.  6.  Comp.  Stat.  Supp. 
1911,  p.  1322),  and  the  verdict  and  judg- 
ment rest  upon  the  theory  that  plaintiffs 
intestate,  Etwal  MeWhJrter,  a  flagman  or 
brakeman  upon  one  of  defendant's  interstate 
trains,  had  been  kept  continuously  at  work 
far  more  than  slxtesn  consecutive  hours,  in 
Ttolation  of  tha  former  oot,  and  that  Ua 
33  a  C.— S6. 


death  was  directly  dne  to  tiie  u^ligeuee  m 
the  locomotive  engineer  upon  the  same 
train,  either  alone  or  in  conjunction  with 
MeWhirter's  excessive  fatigue,  due  to  hit 
having  been  worked  overtime.  The  negU 
gence  of  the  engineer  was,  of  course,  at 
tributable  to  the  defendant  under  the  act  of 
1908,  and  under  that  act  the  negligence  of 
the  deceased,  if  shown,  would  not  bar  the 

As  I  read  the  record,  the  trial  judge  in- 
structed the  jury  to  the  effect  that  the  vio- 
lation of  the  hours  of  service  act  created  no« 
liability  unless  there  was  a  cauul  rela-3 
tion*  between  the  working  overtime  of  tbe* 
deceased  and  the  catastrophe  that  resulted 
in  his  death.  And  so,  I  think,  the  court 
of  appeals  of  Kentucky  interpreted  the  in- 
structions (145  Ky.  427,  441,  140  S.  W. 
672 i  Instructions  4  and  D}. 

However,  let  it  be  conceded,  for  present 
purposes,  that  tfae  trial  court  erroneouslj 
instructed  the  jnry  tbat  tbe  effect  of  the 
violation  of  the  hours  of  service  act  was  to 
create  an  unconditional  liability  for  an  ac- 
cident happening  after  the  expiration  of  the 
sixteen-hour  limit,  and  to  render  the  carrier 
an  insurer  of  tbe  safety  of  tbe  employe* 
while  working  beyond  the  statutory  time. 
And  let  it  be  further  conceded  that  the 
trial  court  held,  and  erred  in  holding,  that 
there  was  enough  In  the  evidence  to  warrant 
a  finding  that  the  looomotive  engineer  was 
negligent,  so  as  to  make  the  carrier  liable 
under  the  emplo;rers*  liability  act;  or  held, 
erroneously,  that  there  was  enough  to  show 
a  causal  relation  between  the  working  over- 
time of  McWhirter  and  the  disaster,  so  a* 
to   create   a   liability   under   the   hours   of 

It  still  does  not  seem  to  me  that  the  state 
courts,  in  overruling  defendant's  objection! 
to  the  instructions  referred  to,  or  in  deny- 
ing the  motion  (and  sustaining  such  de- 
nial] for  direction  of  a  verdict  in  defend- 
ant's favor,  decided  agaitut  any  "title, 
right,  privilege,  or  immunity  specially  set 
up  or  claimed"  hj  the  defendant  under  the 
Constitution  or  laws  of  the  United  States, 
within  the  meaning  of  %  709,  Revised 
Statutes;  Judicial  Code,  §237.  It  wss  tbe 
plaintiff  in  the  trial  court  (now  defendant 
in  error)  who  alone  claimed  under  tbe  laws 
of  the  United  States.  The  attitude  of  the 
defendant  was  that  of  merely  denying  tbe 
validity  of  her  claims.  And  tbe  rulings  of 
the  state  court  (as  is  conceded,  for  argu- 
ment's sake]  erroneously  imposed  upon  the 
defendant  a  greater  responBibitity  than  those 
laws  warranted;  in  other  words,  f^ve  too 
great  force  to  the  Federal  statutes.  The^' 
questions  thus  raised  were  undoubtedly  m 
Federal  queations  bt'ths  general  muM)  that* 
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U  to  my,  th«7  iroie  under  the  Uwi  of 
tb*  United  Stfttee,  And  I  concede  that  the 
judgment  CMinot  be  •lutained  upon  anj  in- 
dependent non-Feder&l  ground.  But  U- 
eording  to  all  previous  decisions,  so  far  as  I 
am  aware,  the  mere  existence  of  w.  Federal 
question  in  the  record  is  not  sufficient  to 
give  to  this  court  jurisdiction  to  review  the 
judgment  of  a  state  court;  it  if  necessarj 
that  the  Federal  question  shall  have  been 
decided  in  a  particular  waf. 

There  is  a  clear  distinction  between  the 
existence  of  a  Federal  question  such  as 
wonld  give  original  jurisdiction  to  a  Federal 
eourt  because  "arising  under  the  Constitu- 
tion or  laws  of  the  United  States,"  etc. 
I  Judicial  Code,  S24,  [36  Stat,  at  L.  1091, 
chap.  231,  U.  5.  Gomp.  Stat.  Supp.  ISll,  p. 
IBS]),  or  such  as  would  give  a  right  of  ap- 
peal to  this  court  from  those  courts  ( JS  238, 
841),  and  the  denial  by  a  state  court  of  a 
Federal  right  or  immunit;,  under  lueh  cir- 
cumstances as  to  give  jurisdiction  to  this 
court  to  review  the  state  court's  decision. 

Section  £37,  Judicial  Code,  forsterlj 
1 709,  Rev.  Stat.,  authorizes  a  review  by  this 
oonrt  of  the  final  Judgment  of  tbe  oourt  of 
laal  resort  ol  a  state  only  "where  is  drawn 
in  question  the  volidi^  of  a  treaty,  or 
statute  of,  or  an  authority  ezereited  under, 
the  United  States,  and  the  decision  is 
Ofoitut  their  validity;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or 
an  authority  exercised  under,  any  state,  on 
the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their 
validity;  or  where  an;  title,  right,  priv- 
il^e,  or  inununity  is  claimed  under  tbe 
Constitution,  or  an;  treaty  or  statute  of,  or 
commission  held  or  authority  exercised 
under,  the  United  States,  and  the  decision 
la  agawut  the  title,  right,  privilege,  or  im- 
munity eapecially  set  up  or  claimed  by 
either  p)irty,  under  such  Constitution, 
treaty,  statute,  commission,  or  authority." 
«  Unless  tbe  emphatic  words — "a^inst 
*  their  validity" — "in  /aoor  of  their  author- 
ity"— "o^in«(  the  title  ...  or  im- 
munity especially  *et  up,"  etc., — are  to  be 
eliminated  from  the  section,  it  must  be  con- 
strued as  giTlng,  not  a  mutual  or  Teeiprocal 
right  of  review  of  Federal  questions  decided 
in  the  state  courte,  but  an  unilateral  right 
of  review,  dependent  upon  the  way  in  which 
the  question  was  decided  in  the  state  court. 

The  distinclion  has  been  recognized  by 
this  court  in  cases  without  number.  See 
Whittcn  V.  Tomlinson,  160  U.  S.  231,  238,  40 
L.  ed.  400,  410,  IS  Sup.  Ct.  Bep.  297;  Penn 
Hut.  L.  Ins.  Co.  T.  Austin,  166  V.  S.  SBS, 
695,  42  L.  ed.  626,  630,  18  Sup.  Ct  Rep. 
8S3;  Holdar  v.  Anlbnan,  M.  &  Co.  16»  U.  & 


81,  68,  42  L.  ed.  009,  071,  18  Sup.  Ct.  Rep. 
2691  Field  T.  Barber  A^halt  Paving  Co. 
194  U.  S.  618,  620,  48  L.  ed.  1142,  IIK,  24 
Sup.  Ct  Bep.  784. 

The  terms  ol  g  237,  Judicial  Code,  ore  not 
new.  Except  for  using  the  word  "eepeoiol- 
ly"  instead  of  "tpeoially,"  the  juiiadictiou- 
al  clause  is  identical  with  tbe  correspond- 
ing clause  in  |  709,  Rev,  Stat.,  under  which 
it  bas  t)een  uniformly  held  that  this  eourt 
has  no  general  power  to  review  or  correct 
the  decisitms  of  the  state  courte,  and  is  au- 
thorised only  to  protect  against  alleged  vio- 
lations in  state  oourt  decisions  of  righta 
arising  under  the  Federal  authority;  that  it 
was  not  the  purpose  of  Congress  to  author- 
ixe  a  review  by  this  court  whenever  a  Fed- 
eral question  is  decided  in  a  litigation  in 
a  state  court,  but  was  to  prevent  the  state 
jurisdictions  from  impairing  or  frittering 
away  tbe  authority  of  the  Federal  govern- 
ment by  failing  to  give  full  force  to  the 
statutes,  ete.,  established  by  that  govern- 
ment; and  that  therefore  the  writ  of  error 
will  lie  only  when  the  decision  is  adverse 
te  tbe  Federal  right  asserted  in  tbe  state 
court  by  tbe  plaintiff  in  error;  and  that  a 
decision  in  the  state  Jurisdiction  upon  a 
Federal  question,  however  erroneous  tbe 
decision  may  he,  ia  not  to  be  corrected  in 
this  oourt  it  tbe  decision  be  in  favor  of  the 
right  or  inununity  that  is  set  up  under  the 
Federal  authority.  Montgomery  v.  Hernan- 
dez (1827)  12  Wheat  129,  132,  0  L.  ed. 
G7S,  ST6)  Hale  v.  Qaines  (1856)  22  How. 
144,  160,  16  L.  ed.  264,  209;  Murdoclc  v., 
Memphis  (]8;4)  20  Wall.  EBO,  626,  22  L.jj 
ed.  429,  441  ;*  Missouri  ex  rel.  Carey  v.* 
Andriono,  138  U.  B.  496,  400,  34  L.  ed.  1012, 
1013,  11  Sup.  Ct.  Rep.  3S5;  Jersey  City  ft 
B.  R.  Co.  V.  Morgan,  100  U.  S.  286,  292, 
40  L.  ed.  430,  431,  16  Sup.  Ct  Rep.  276; 
De  Lamar's  Nevada  Gold  Min.  Co.  v.  Nea- 
bitt,  177  U.  &  623,  528,  44  L.  ed.  872,  874, 
20  Sup.  Ct  Bep.  716. 

In  all  these  cases  the  word  "immunity," 
as  used  in  §  709,  Rev.  Stat.,  lilce  the  as- 
sociated words  "title,  right,  privilege,"  hsa 
heea  given  its  normal  aHirmative  force;  the 
clause  meaning  not  that  the  plaintiff  in 
error  may  have  merely  denied  a  Federal 
right  asserted  against  him  by  his  adversary, 
but  that  he  must  have  claimed  exemption 
from  a  liability  or  obligation  asserted 
against  him  on  grounds  of  state  or  of  Fed- 
eral law,  l^  special (1/  letting  up  on  im- 
munity because  of  some  statute,  or  treaty, 
or  constitutional  provision  of  tbe  United 
Sutes. 

The  more  recent  decisions  that  are  some- 
times supposed  to  have  given  a  different 
construction  to  S70S  do  not  upon  critical 
examination,  bear  out  thia  viaw.    Nntt  t. 
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Enut,  200  U.  S.  12, 19,  SO  L.  ed.  348,  302,  26 
Bup.  Ct  Bcp.  216,  and  cue*  cited;  Teia*  i 
P.  E.  Co.  T.  AbUene  Cotton  Oil  Co.  204  U.  S. 
426,  434,  etc.,  SI  L.  ed.  5S3,  5SS,  27  Sup. 
Ct.  Rep.  350,  9  Ann.  Cu.  lOTS;  Euua  City 
Southern  R.  Co.  t,  H.  Albert  Conunission 
Co.  223  U.  S.  573,  Wl,  5S  L.  ed.  066,  065, 
32  Sup.  Ct.  Rep.  316;  Creewill  t.  Orand 
Lodge,  K.  P.  225  U.  S.  248,  66  L.  ed.  1074, 
32  Sup.  St  Rep.  822;  Seaboard  Air  Line  R. 
Co.  V.  Dutall,  225  U.  S.  477,  68  L.  ed.  1171, 
32  Sup.  Ct.  Rep.  780.  An  apparent  excep- 
tion is  St.  Louis,  I.  M.  i  S.  R.  Co.  t.  Taylor, 
210  U.  S.  2S1,  291,  62  L.  ed.  1061,  1066,  28 
Bup.  Ct  Rep.  S16,  etc  But  in  that  ca. 
the  plaJiitiS  in  error  did  at  least  assert 
ipecial  construction  of  the  Federal  act  upon 
which  its  adversary's  suit  was  based,  and 
upon  that  special  construction  claimed  an 
exemption  from  liability. 

I  am  unable  to  Ond  in  S  70B,  or  in  . 
Tioua  decisions  of  this  court,  any  authority 
for  a  review  by  this  court  of  a  de<U8ioD  Iqr 
ft  state  court,  sustaining  a  defendant's  lia- 
bility in  an  action  founded  upon  a  Federal 
law,  althongh  such  decision  be  excepted  to; 
or  for  reviewing  a  state  court  decision  that, 
instead  of  impairing  or  limiting  the  effect  of 
an  act  of  Congress,  is  allied  to  enlarge  ita 
scope  and  effect  and  the  consequent  reepon- 
■lUlity  of  a  defendant  thereunder. 
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LEWIS  PUBLISHING  COMPANY,  Appt. 

EDWARD  M.  MORGAN,  u  Postmaster  of 
the  United  States  of  America  in  and  for 
New  York  City,  Borough  of  Manhattan. 
(No.  810.) 

JOURNAL  OP   COMMERCE  t  COMMER- 
CIAL BULLETIN,  Appt., 

ALBERT  8.  BURLESON,!  as  Postmaster 
General  of  the  United  States;  James  C. 
McReynoldB,  as  Attorney  General  of  the 
United  States,  et  al.     (No.  318.) 

Post  OFncE(|2*)-SEco«D-CLAas  M^ttse 
—  Newspapeb  Pdblicitt  Law— Con- 
wtbuctiom. 

1.  Both  the  text  and  the  legislative  his- 
tory of  that  part  of  the  postoffice  appro- 
priation act  of  August  24,  1012  (37  Stat 
at  L.  553,  chap.  389),  §  2,  which  requires 
news  papers  and  periodical  pub  ti  tat  ions  to 
file   with   the   Postmaster   General   and   tlie 


t Retirement  of  Frank  H.  Hitchcock  as 
Postmaster  General,  and  George  W.  Wick- 
ersham  as  Attorney  General  suggested,  and 
Alberil  8.  Burleson  and  Jan;es  C.  McRey- 
uolds,  their  successors  in  office,  substituted 
Hareh  11,  1913,  as  parties  appellees  herein. 


postmaster  at  the  place  where  "entered," 
and  to  publish  in  the  second  issue  theiv 
after,  a  sworn  statement  of  average  circula- 
tion, and  of  the  name*  of  editor,  publisher, 
owners,  stockholders,  prinoipal  creditors, 
eto.,  under  penalty,  in  case  of  failure, 
of  denial  of  the  "privileges"  of  the  mail, 
and  to  mark  all  paid  reading  matter  "Ad- 
vertisement," under  penalty  of  criminal 
prosecution  for  noncompliance, — show  that 
these  provisions  were  intended  simply  t» 
supplement  existing  legislation  relative  to 
second-class  mail  matter,  and  to  impose  ad- 
ditional conditions  for  admission  to  the 
privileged  class  of  mail,  and  that  they  were 
not  enacted  as  an  exercise  of  legislative 
power  to  regulate  the  press  or  curtail  Iti 
freedom. 

[Ed.   Nots.— For  other  eases,  ■••  FcMt  Offlce. 
Cent  Dig.  I  t;    Dee.  Dig.  |  S*l 
COBSTTTTTTIOrjAL    LAW    (f    213*)— DiaCRIM- 
IIKATION— CLASamCATION  OF  Mah.  Mat- 
TKB— POWKK   OF    OONOHBSe. 

2.  Congress,  in  the  interest  of  the  dif 
semination  of  current  Intelligence,  may  h 
legislate  as  to  the  malls,  by  classiflcatiOM 
—   -"---wise,  as  to  favor  Wie  wideapre«d 

>n  of  newspapers,  periodicals,  etc^ 
Lgh  the  legislation  on  that  subject, 
isidered  intrinsically,  discriminates 
tlie   public,   and   in   favor  of   such 

pulilicBtions  and  their  publlsbera. 

[Bd.  Note.— PVir  ofhar  cases,  see  CnnaUtaUonal 

Law.  Dec  Dig.  |  □!.•] 

CoNsTiTDTionAL  LAW  (H  90.  254*>~rBXK- 

DOM    OF    PBE88— Dux    pBOCESS    OF    LAW— 

Nbwspapeb  rcBLiciTT  Law. 

3.  The  additional  conditions  upon  the 
ght  to  enjov  seeond-rflasi  mall  prJTllegee, 

imposed  by  the  postofflce  appropriation  aet 
of  August  24,  1012,  g  2,  which  lequiroi 
newspapers  and  periodical  publications  to 
file  with  the  Postoffice  Department,  and  to 
publish  in  the  second  issue  thereafter,  a 
sworn  statement  of  average  circulation,  and 
of  the  names  of  editor,  publisher,  owners, 
stockholders,  principal  creditors,  etc.,  and 
to  mark  all  paid  reading  matter  "Adver- 
tieement,"  are  incidental  to  the  purpose  to 
be  secured  by  the  second-claas  dasiidcation, 
and  are  therefore  not  repugnant  to  the  Fed- 
eral Constitution  as  infringing  the  freedom 
of  the  press,  or  taking  property  without  due 
process  of  law. 

tlM.  Note— Far  other  cases,  sea  OonstltntlOBal 
Law,  CeaC.  Die.  1)  171,  lU  i    Deo.  Dl«.  H  ML  XL*] 

[Nos.  SIS  and  813.] 

Argued  December  2  and  3,  1012.     Decided 

June  10,  1913. 


tbe  United  States  for  the  Southern 
District  of  New  York  to  review  decrees  di>- 
missing  suit*  to  enjoin  tbe  enforcement  o* 
the  newspaper  publicity  law.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Robert  C.  Horrts  and  Guthrie 
.  Plants  for  appellant  in  No.  818, 
Mr.  Jamee  H.  Beck  for  appellant  la  No. 
810. 
Solicitor  GetMral  Bnllln  for  appelleM, 
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•  'Mr.  Chiaf  Jutloe  Vhlte  deUvered  tU 
opinion  of  the  court: 

The  poitofGce  tfprapriation  act  of  August 
M,  1912  (37  SUt.  kt  L.  5fi3,  ES4,  chap.  369), 
In  Jfi,  eontaina  th«  following: 

"Sec  2.  .  .  .  That  it  shall  be  the 
duty  of  the  editor,  puUiBher,  busincM  man- 
ager, or  owner  of  every  newspaper,  mag- 
azine, periodical,  or  other  publication,  to 
file  with  the  Pastmaster  General  aitd  the 
postmaater  at  the  office  at  which  laid  pub- 
lication is  entered,  not  later  than  the  first 
da;  of  April  and  the  first  day  of  October  of 
each  year,  on  blanki  fumiahed  by  the  Post- 
office  Department,  a  bwotd  statement  setting 
forth  the  namea  and  postoffiee  addreMea  of 
the  editor  and  mana^ng  editor,  publisher, 
business  managera,  and  owners,  and,  in  addi- 
tion, the  stockholders,  if  the  publication  be 
owned  by  a  corporation;  and  also  the  names 
of  known  bondholders,  mortgagees,  or  other 
sacurity  holders;  and  also,  in  th«  case  of 
daily  newspaper*,  there  shall  be  included 
in  such  statement  the  average  of  the  m: 
ber  of  copies  of  each  issue  ol  such  publi 
tion  sold  or  distributed  to  paid  subscribers 
during  the  preceding  six  montha:  Provided, 
That  the  proviaiona  of  this  paragraph  shall 
not  apply  to  religious,  fraternal,  tempei 
ance,  and  acientiSc,  or  other  similar  pub- 
lications; Provided,  further,  That  it  ahall 
not  be  neceaaary  to  include  in  such  atate- 
ment  the  namea  of  peraooa  owning  leaa  than 
oa«  per  c«ntum  of  the  total  amount  ot 
stock,  bonds,  mortgage*,  or  other  securi- 
ties. A  copy  of  such  sworn  statement  shall 
be  published  in  the  second  laane  of  : 
§  newspaper,   magazine,  or  other  publication 

•  print«d*uext  after  the  filing  of  aueh  state- 
ment. Any  such  publication  ahall  be  denied 
the  privileges  of  the  mail  if  it  ahall  fail 
to  comply  with  the  provisions  of  this  para- 
graph within  ten  days  after  notice  by  regis- 
tered letter  of  auch  failure. 

"That  all  editorial  or  other  reading  mat- 
ter publiabed  in  any  auch  newspaper,  maga- 
tine,    or    periodical   for  the    publication    of 
which  money  or  other   valuable  considera- 
tion Is  paid,  accepted,  or  promised  shall  be 
plainly  marked   'advertisement.'     Any   edi- 
tor or  publiaber  printing  editorial  or  other 
reading  matter  for  which  compensation 
{laid,    accepted,    or    promised,    without 
marking  the  same,  shall,  upon  convictior 
any  court  having  jurisdiction,  be  fined  not 
less  than  fifty  dollars  ($50)  nor  more  than 
five  hundred  dollars   (SEOO)." 

The  two  appellants,  publi shcn  of  ne 
papers  in  the  city  ot  Vew  York,  eompli 
fug  that  this  legislation  abridged  the  free- 
dom ot  the  press  protected  by  the  1st,  and 
lionstltuted  a  denial  of  the  due  process  of 
law  guaranteed  Irj  the  Sth,  Amendment  to 


the  Constitution,  filed  their  bill*  against 
designated  officials  of  the  United  States  to 
prevent  the  enforcement  of  the  provision  in 
question.  The  bills  were  dismissed  for  want 
of  equity,  and  this  appeal  was  taken  direct- 
ly to  this  court,  because  of  the  rights  as- 
serted under  the  Constitution.  Coming  to 
define  the  controversy  in  order  to  appre- 
ciate and  restrict  the  issues,  to  the  end  that 
we  may  pass  on  none  but  the  questions 
which  are  neceaaary  to  be  decided,  it  is  to  be 
observed  that  there  are  some  difterences  in 
the  mode  in  which  the  cases  are  stated  in 
the  pleadings  and  in  the  argument.  But 
after  all,  these  divergencea  give  rise  to  no 
real  diatinction  between  the  two  caaea,  and 
we  hence  treat  them  aa  one.  At  the  outlet, 
in  order  to  state  in  the  most  direct  way 
the  grievance*  which  the  publishers  deem 
they  have  suffered,  we  reproduce,  retaining 
the  italics,  the  statement  made  on  that  sub- 
ject in  the  opening  paasage*  of  the  argu- 
ment of  the  counsel  for  the  Lewis  PuUiak-^ 
ing  Company:  * 

*'The  newspaper  law,  whose  constitution-* 
ality  is  in  this  suit  called  into  question, 
is  neither  in  form  nor  substance  a  law  to 
regulate  the  carriage  of  the  malls,  but  to 
rtgulatt  /otimalwn, 

"In  this  respect  it  baa  the  merit  of  sin- 
cerity. It  doe*  not  pretend  to  be  in  aid  ot 
the  Postoffice  Department  That  Depart- 
ment did  not  seek  its  enactment,  but  pro- 
tested against  It. 

"The  law  in  question  makes  no  refereneo 
to  the  mails,  except  that  It  usee  eielueion 
therefrom  as  •  meoNS  of  tnformng  tWa 
eentonMp  of  the  prtti. 

"Even  this  remote  connection  I*  wanting 
in  the  latter  section  of  the  law,  which  re- 
quires paid  reading  matter  to  be  formally 
branded  as  an  advertisement.  Its  enforce- 
ment Is  left  to  a  criminal  action  for  r 
penalty. 

"The  law  baa  two  plainly  avowed  objeeta. 

"The  first  is  to  compel  a  discloaure  to 
the  government,  nnder  oath,  of  the  name* 
and  addreaaea  of  the  editors ,  publiahen, 
business  managers,  and  owners,  atockhoM- 
er*,  security  creditors,  and  the  daily  circula- 
tion of  such  newspapers  tor  the  preceding 
six  months. 

"Thi»  mil  be  hereafter  referred  to  «•  tht 
inqiiieitorial  provitiem. 

"The  second  object  Is  to  oompel  a  dis- 
closure to  the  public,  through  newspaper 
publication,  of  these  facts,  and  also  whether 
any  editorial  or  reading  matter  in  such 
publication  has  been  inserted  for  a  valuable 
consideration. 

"Thit  wiU  be  AerM/f«r  referred  to  oa  th» 
pttblioitu  provitiott. 

"Ths  publicity  provirioBeamtotba  raferroi 
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to  any  proper  function  of  the  PoatoRice  De- 
partment. Its  function  it  to  carry  the 
mails,  and  in  lueh  carriage  it  oannot 
matter  whether  the  ptiblie  are  advlMd  a^  to 
the  ownership,  editorial  direction,  and  eir- 
eulation  of  a  newspaper  or  not,  or  whether 
the  matter  which  it  publiehea  is  publiehed 
^  for  a  concideration." 

*  And   tbua   interpreting  the   awailed   pro- 
■  vision  not  aa  aimers  exertion  of  I^slatiTe 

power  to  additionally  prescribe  the  condi- 
tiona  by  which  publishers  might  continue 
to  enjoy  the  right  to  participate  in  the 
largB  pecuniary  advantages  and  other  priv- 
ileges created  in  their  favor  through  the 
classification  of  mail  matter,  hut,  on  the 
contrary,  treating  the  provision  m  a  sub- 
stantive exercise  of  a  l^slative  authority 
not  poeeeased,  and  which  unduly  rcBtricted 
the  freedom  of  the  press,  thinly  dieguiaed 
aa  a  regulation  of  the  mails,  and  enforceable 
by  an  absolute  ezcluaion  from  the  right  to 
all  mail  service,  the  legal  propositions  ad- 
vanced are  as  follows! 

"1.  The  Conatitution  has  not,  either 
under  the  poat-roada  clause  or  elsewhere, 
delegated  to  the  Federal  government  the 
power  (1}  to  compel  theee  disclosuTes,  and 
(£)  to  direct  their  publication,  or  (3)  to 
eompel  paid  reading  matter  to  be  marked 
M  an  advertisement. 

"2.  The  Conatitution  not  only  failed  to 
five  aueb  power,  but  it  expressly  forbade  it, 
by  the  let  Amendment,  prohibiting  any 
law  'abrid^ng  the  freedom  of  tbs  press.' 

"3.  The  requirement  tbat  a  certain  ciaas 
of  newspapers  shall  disclose  to  tha  public 
by  publication  the  most  intimat«  details  of 
their  business,  and  use  their  own  capital. 
labor  facilities,  and  valuable  space  for  such 
diseloaure,  is  a  taking  of  'liberty'  and 
'property'  without  due  process  of  law,  and 
a  like  taking  of  valuable  property  rights 
for  an  assumed  public  uae  without  just 
compensation." 

On  the  other  hand,  putting  aside  what 
we  deem  to  be  minor  subdivisions,  broadly 
atated,  all  the  contentiooa  of  the  govern- 
ment are  reducible  to  the  following:  (a) 
That  the  assailed  provision  in  no  sense  can 
be  considered  as  an  attempted  exertion  of 
power  to  regulate  the  freedom  of  the  press, 
or  even  as  the  exercise  of  the  legislative  au- 
thority to  regulate  the  mails  in  the  larger 
or  genera]  sense  of  that  term,  since,  when 
rightly  construed,  the  provision  only  deals 
s  with  what  is  known  aa  second-class  mail 
g  matter,    and   imposes   conditions   necessary 

*  to  he  complied  with  to'enable  publiahera  to 
partioipste  in  the  great  and  exclusive  priv- 
ileges and  advantages  which  arise  from  the 
ti^t  to  use  the  second-class  mail,  (b) 
That  the  precedent  conditions  thus  impOMd 


are  relevant  to  the  purpose  which  was  in- 
tended to  be  accomplished  by  Congress  in 
creating  the  seeond-elaaa  mail  priv)l(^, 
and  are  either  directly  or  incidentally  em- 
braced in  the  power  to  regulate  the 
mails,  and,  in  doing  so,  to  confer  tlw 
second-elaas  privilege,  (c)  That  even  if 
these  propositions  be  not  well  founded, 
and  the  provision  be  given  the  signiflcanM 
attributed  to  it  by  the  puhlisben,  never- 
theleaa  it  is  valid  aa  an  exertion  by  Con- 
gress of  its  power  to  establish  poatofflces 
and  post  roads, — a  power  which  conveys  an 
absolute  right  of  legislative  selection  as  to 
what  shall  be  carried  in  the  mails,  and 
which  therefore  is  not  in  any  wise  subject 
to  judicial  control,  even  although  in  a  given 
case  it  may  be  manifest  that  a  particular 
exclusion  ia  but  arbitrary,  because  reating 
on  no  discernible  distinction,  nor  coming 
within  any  discoverable  principle  of  jus- 
tice or  public  policy. 

Prom  thia  statement  of  the  opposing  con- 
tentions it  is  apparent  that  the  first  and 
fundamental  cause  of  difference  arises  from 
the  widely  conflicting  views  entert^ned 
concerning  the  meaning  ol  the  sosailed  pio- 
vision,  and  that  hence  it  becomes  primuUy 
necessary  to  settle  sueh  differences;  that 
is,  to  determine  the  true  meaning  of  the 
provision.  Moreover,  as  the  controversy 
concerning  the  meaning  of  the  provision 
involves  its  relation  to  the  law  concerning 
the  carriage  of  newspapers  in  the  mails,  in 
force  at  the  time  of  the  passage  of  tba  pro- 
vision, and  an  appreciation  of  its  lettn 
and  spirit,  it  also  becomes  necessary  to  con- 
sider that  law,  its  origin  and  development. 

An  abstract  of  the  laws  relating  to  tlis 
postal  service  from  early  Colonial  times 
(1039),  and  under  the  ConstltuUon  down 
to  and  including  the  year  1888,  will  bs 
found  in  the  report  of  the  Postmaster  Gen-  „ 
eral  for  the  year  1888.  A  condensed  yetg 
comprehensive  statement  of  the  general'n-* 
suits  of  the  Ii^slation  from  the  first  atatnts 
on  the  subject,  Frfiruary  20,  17B2  (1  Stat. 
at  L.  236,  chap.  7),  to  the  act  of  May  12, 
1910  (3S  Stat,  at  L.  36S.  chap.  230),  Is 
contained  in  the  report  of  the  Commiaalon 
on  Second-class  Mail  Matter,  communicated 
by  the  President  to  Congress  on  Febroary 
£2,   1B12,  pp.  13-18. 

A  consideration  of  the  abstract  made  by 
the  Postmaster  General,  abova  referred  to, 
and  of  the  synopsis  contained  in  the  report 
of  the  commission,  leaves  no  doubt  that 
from  the  beginning  Congress,  in  exerting 
the  power  to  establish  postofflces  and  post 
roads,  has  acted  upon  the  assumption  that 
it  was  not  boand  by  any  hard  and  fut  rals 
of  uniformity ;  that  is  bo  say,  that  in  sxarfc- 
ing  its  power  on  the  subject  of  tha  biUi  II 
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hfta  at  way*  coniidered  thtt  the  right  to 
dasaifj'  in  the  Ijroadeit  ■msa  vas  enjojed, 
u)d,  GODsequentlf,  depending  upon  concep- 
tion* of  public  good  to  be  •ccamplished 
irrccpective  of  the  neTe  coit  of  eaixiage, 
the  rate*  of  mail  have  TSiried  and  the  priv- 
ilege* accorded  hkve  changed  from  time  to 
time.  All  the  power  which  haa  been  exerted 
it  derived  from  the  grant  to  Congreu,  in 
article  1,  S  B  of  the  Conatitution,  to  eatab- 
liah  poatofSce*  and  post  roada.  And  the 
wise  combination  of  limitation  with  flexible 
and  fecund  adaptability  of  the  aimple  yet 
cKimprehenaive  proviaion*  of  the  Conatitu- 
tion  are  ao  aptty  illuatrated  by  a  atatement 
in  the  argument  of  the  government  aa  to 
the  development  of  the  postal  ayatem,  that 
we  inaert  it  aa  follows: 

"L'nder  that  aix-word  grant  of  power  the 
great  poatal  syatem  of  thia  countty  has 
been  built  up,  involving  an  annual  revenue 
and  expenditure  of  over  five  hundred  mil- 
liona  of  dollars,  the  maintenance  of  00,000 
pottotBcee,  with  hundreds  of  thouaanda  of 
employees,  the  carriage  of  more  than  flfteen 
billiona  of  piecea  of  mail  nutter  per  year, 
weighing  over  two  billion  of  pounds,  the 
incorporation  of  railroads,  the  establish- 
ment of  the  rural  free  delivery  system,  the 
S  money-order  system,  by  which  more  than 
■  hsif'a  billion  of  dollars  a  year  ia  transmit- 
ted from  person  to  person,  the  postal  sav- 
ings bank,  the  parcels  poat,  an  aeroplane 
mail  service,  the  suppression  of  lotteries,  and 
B  moat  efficient  suppression  of  fraudulent 
and  criminal  schemes,  impossible  to  be 
reached  in  any  other  way." 

Only  particularly  concerned,  as  we  are, 
with  the  legislation  relating  to  the  carriage 
.of  newspapers  in  the  msila,  we  need  not 
atop  to  generally  demonstrate  the  accuracy 
of  the  statements  we  have  made.  An  ab- 
.  atract  from  and  reference  to  the  statatea 
chrdnologically  arranged,  relating  partic- 
ularly to  diacrimiDatiouMn  favor  of  the 
carriage  of  newspSfjers  in  the  mail,  will  be 
fonnd  in  a  statement  made  by  W.  A.  Olas- 
gow,  Jr.,  Esq.,  before  the  PostsJ  Commis- 
sion of  190Q-07,  forming  part  of  House 
Doeument,  vol.  98,  beginning  at  psge  041. 
And  a  consideration  of  the  statutes  referred 
to  in  this  abstract  will  demonstrate  the 
legislative  Inauguration  of  and  persistent 
adhesion  to  what  is  aptly  described  in  the 
report  of  the  Commission  on  Second-class 
Mail  Matter  as  "the  historic  policy  o(  en- 
couraging by  low  postal  rates  the  dissemina- 
tion of  current  intelligence."  Indeed,  we 
think  also  that  it  is  not  open  to  con- 
troversy that  a  review  of  these  statutes 
will  demonstrate  that  it  was  always  con- 
eeived  not  only  that  Congress  might  ao 
4Kart  Ita  [towar  as  to  favor  the  circulation 


of  newspapers,  by  giving  special  mail  ad- 
vantages, but  that  it  also  possessed  the 
authority  to  Ax  a  general  standard  to 
which  publishers  seelcing  to  obtain  tbs 
proffered  privileges  most  conform  in  order 
to  obtain  them.  Nothing  aJforda  a  more 
apt  illustration  of  the  assumed  existence 
of  the  power  in  Congress  to  discriminate 
on  the  subject  than  was  shown  aa  early  as 
1845  by  the  act  of  March  3  of  that  year 
(S  SUt.  at  U  T3S,  g  9,  ebap.  43),  by  which, 
although  there  was  secured  to  the  goreni- 
ment  a  virtual  monopoly  in  the  transporta- 
tion "of  any  letters,  packets,  or  packages 
of  letters,"  by  forbidding  the  eatabliah- 
ment  of  "any  private  express  or  expreases^n 
for  their  conveyance  on  mail  routes,  it  was§ 
declared  that  the*  restrictions  should  not* 
apply  to  the  transportation  of  newspapers, 
pam[Alets,   magazines,   and   periodicals. 

But  it  ia  useless  to  pursue  the  subject  in 
detail,  since,  as  the  result  of  l^alation, 
banning  with  the  act  of  March  3,  1803, 
chap.  71,  12  Stat,  at  L.  pp.  704  et  seq.,  and 
embracing  statutes  which  are  noted  in  the 
margin,t  it  had  come  to  pass  on  August 
24,  1012,  when  the  provision  here  assailed 
was  enacted,  that  mail  matter,  disregard- 
ing mere  subordinate  subdivisions,  was 
divided  Into  four  general  olasses, — the  first 
cisss  embracing  tetters  and  printed  matter, 
the  second  class  covering  newspaper*  and 
periodieala,  the  third,  books  and  pampbleta, 
and  the  fourth  merchandiae.  And  it  is 
obvioUB  and  is  not  disputed,  that  the  claasi- 
flcation  tfaua  adopted  waa  based  not  upon 
merely  inherent  diatinctious  or  differenoea 
In  the  nature  and  character  of  the  articles 
as  mailable  matter  and  the  cost  of  their 
carriage,  but  rested  upon  broad  principles 
of  public  policy;  In  other  words,  upon  the 
conceptions  of  Congress  ss  to  bow  far  it 
waa  wiae  for  the  general  welfare  to  give 
advantages  to  one  class  not  enjoyad  bj 
another.  It  is  not  necessary  to  stop  to 
enumerate  the  exceptional  privileges  and 
great  advantages  which  were  offered  to  pub- 


tAet  of  June  8,  1BT2,  chap.  336,  33  99  et 
seq.,  17  Stat,  at  L.  296 :  June  23,  1ST4,  chap. 
450,  SS  6  et  aeq.,  18  Stat,  at  L.  232,  U.  S. 
Comp.  Stat  1801,  p.  2887;  July  12,  1878, 
chap.  179,  I  IB,  19  Stat,  at  L.  82, 
U.  S.  Comp.  BUt.  1901,  p.  2679;  March  3, 
1879,  chap.  180,  SS  7  et  seq.,  20  Stat,  at  L. 
358;  U.  S.  Comp.  Stat.  IBOl,  p.  2646;  June 
9,  1884.  chap.  73,  23  Sttt.  at  L.  40;  U.  S. 
Comp.  Stat.  1901,  p.  2683:  March  3,  1889, 
chap.  342,  S3  Stat,  at  L.  367;  July  16,  1894, 
chap.  137,  28  Bt«t.  at  L.  109,  U.  8,  Comp. 
Stat.  1901,  p.  2653;  June  6,  1900,  chap.  801, 
31  Stat,  at  L.  000,  U.  S.  Comp.  Stat.  1901, 
p.  2054;  May  12,  1910,  chap.  230,  3«  Stai. 
at  L.  306.  See  also  act  of  August  21,  1911^ 
ehap.  380,  37  Stat  at  L.  p.  5S1. 
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liiben  o(  nempapen  by  tlie  daMlBution 
thni  Adopted,  tince  it  is  not  queitioDed 
that,  as  a  result  of  giving  them  the  benefits 
of  the  ■econd-clfksa  rate*,  pecuniary  advan- 
tagM  of  great  oonsequence  to  them  resulted 
which,  when  conjoined  with  the  excep- 
tional adminiatrative  and  other  privileges 
which  were  accorded  under  that  classiflca- 
e  tion,  undoubtedly  operated  a  very  great 
r  diBcrimination'in  their  favor.  It  was  obvi- 
ously this  result  of  the  legislation  which 
caused  the  Postmaster  General,  at  page  6 
of  his  report  to  Congress  tor  the  year  1007, 
to  say  that  "by  acts  of  Congrcsa  passed  in 
1874,  1870,  1S8S,  and  1804,  a  privileged 
class  has  been  created."  And  without  going 
into  detail  or  iutcDdiiig  by  citing  them  to 
treat  the  figures  as  being  other  than  illus- 
trative, the  subject  is  illumined  by  a  state- 
ment made  in  the  brief  for  the  government, 
that  the  rate  for  first-class  or  letter  mail 
is  of  such  a  character  as  to  produce  a  profit 
of  seventy  millions  a  year  to  the  govern- 
ment, while  for  the  second  or  newspaper 
elass  the  rates  are  such  as  to  entail  upon 
the  government  a  loss  of  seven^  millions  of 
dollars  each  year, — a  result  which  it  is 
moreover  stated  is  brought  about  hy  the 
fact  that  letter  mail  under  the  elassifleation 
Is  subjected  to  a  rate  eighty  times  higher 
than  that  given  newspapers  under  the 
second  class,  and  that  while  not  so  large, 
a  very  great  discrimination  also  axlsts 
against  the  other  classes  and  in  favor  of  the 
second  class. 

But  the  mere  dletlnetion  between  the 
dassea  is  not  the  only  measure  of  the  excep- 
tional privileges  accorded  to  publishers,  for 
within  the  second  clau  under  which  they 
are  placed,  advantages  are  given  them  not 
posseued  by  others  in  that  clisa.  For  in- 
stance, the  postage  on  a  newspaper  eoming 
under  the  second-class  rate  when  mailed 
by  an  individual  is  higher  than  is  the  rate 
tit  postage  exacted  for  the  mailing  of  the 
same  newspaper  by  publishers  or  news 
agents.  While  it  cannot  be  questioned  that 
the  conferring  of  the  special  privileges 
above  stated  was,  at  least  in  form,  a  dis- 
crimination against  the  public  generally, 
beyond  doubt,  however,  in  the  legislative 
mind  they  were  deemed  not  to  be  of  that 
character  because  the  purpose  of  their  be- 
stowal was  to  secure  to  the  public  the  bene- 
fits to  result  from  "the  wide  dissemination 
of  intelligence  as  to  current  events."  Cer- 
tain, however,  as  ia  this  view,  it  is  equally 
S  also  certain  that  for  the  purpose  of  securing 
"  ths'pubUc  benefits  which  it  wss  conceived 
would  result  from  the  giving  of  the  priv- 
ilege, It  was  deemed  that  the  power  and' 


duty  existed  to  fix  a  standard  which  should 
be  complied  with  by  those  who  wislu'd  to 
enjoy  the  privilege, — a  result  manifested 
by  the  following  provisions  of  |  14  of  the 
act  ol  March  3,  1870,  chap.  180,  20  Stat, 
at  L.  SSO,  U.  8.  C<nnp.  SUt.  IBOl,  p.  2047: 

"Sec  14.  That  the  conditions  upon  which 
a  publication  shall  be  admitted  to  the 
second  class  are  aa  follows: 

"First.  It  must  r^ularly  be  issued  at 
stated  intervals,  as  frequently  as  four  time* 
a  year,  and  bear  a  date  of  issue,  and  be 
numbered  consecutively. 

"Second.  It  must  be  issued  from  a  known 
office  of  publication. 

"Third.  It  must  be  formed  of  printed  paper 
sheets,  without  board,  cloth,  leather,  or 
other  substantial  binding,  such  as  dis- 
tinguished printed  books  for  preservation 
from  periodical  publications. 

"Fourth.  It  must  be  originated  and  pub- 
lished for  the  dissemination  of  information 
of  a  public  character,  or  devoted  to  liter- 
ature, the  sciences,  arts,  or  some  special  in- 
dustry, and  having  a  legitimate  list  of  sub- 
scribers; Provided,  however,  That  nothing 
herein  contained  shall  be  so  construed  as  to 
admit  to  the  second-class  rate  r^ular  pub- 
lications desired  primarily  for  advertising 
purposes,  or  for  free  circulation,  or  for  olr> 
cuiatioQ  at  nominal  rates." 

And  the  long-settled  administrative  prao- 
tlce  in  enforcing  these  conditions  serves  to 
show  what  was  deemed  to  be  their  impor- 
tance and  the  necessity  for  applying  them 
to  the  end  that  the  resulta  intended  to  be 
accomplished  by  Congress  might  be  realited. 
Prior  to  1B87  the  enforcement  of  the  con- 
ditions exacted  as  a  prerequisite  to  the 
enjoyment  of  second-class  mail  privileges 
depended  npoa  the  action  of  postmasters 
throughout  the  United  States,  and  although 
in  the  discbarge  ot  their  duty  they  were 
governed  by  regulations  and  instructions 
promulgated  by  the  Postoffiee  Department,? 
there  was  certainly  laxity'and  possible  con-* 
fusion.  In  1687,  to  remedy  this  condition, 
under  the  authority  conferred  upon  him  by 
Rev.  Stat  |  SOS  [U.  S.  Comp.  Stat.  ISOl,  p. 
224),  the  Postmaster  Oeneral  promulgated 
new  rules  and  regulations.  It  sufilces 
briefly  to  point  out  the  means  by  which  uni- 
formity in  administration  was  secured. 
Those  desiring  to  obtain  the  second-class 
privileges  were  compelled  to  make  written 
application  for  entry  of  their  publications 
at  the  local  postoOice,  to  file  copies  of  the 
publications,  to  make  affidavit  to  the  essen- 
tial facts,  and  to  make  written  answers  to 
questions   propounded   which   were   deemed 
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to  be  essential  to  show  the  existence  of  the 
eonditioni  precedent  imposed  by  the  statute, 
B  A  COpj  of  ttie  questions  required  to  be  on- 
P  iwered  are  in  tha  margin-t  *  One  eontrolling 
•utboritj  for  passing  upon  ali  applications 
for  entry  was  provided  by  vesting  the  Tbird 
Assistant   Postmaster   Genera!   with   power 
to  that  end,  that  officer  being  authorized  in 
case  of  approval  of  the  application  to  em- 
power the  postmaster  at  the  proper   office 
to  issue  a  certiHcate  of  entry.     Upon  the 
issue  of  the  certiflcate  it  was  made  the  duty 
of  the  publiBher  to   print   upon  each   copy 
e  of  the  publication,  so  entered,  the  follow- 
?  ing;    •"Entered — at    the    postoffice    at — as 
second-class  matter  under  the  act  ot — ," 

It  is  true  to  say  that  these  regulationi 
promulgated  in  ISST,  modified  in  some  re- 
spects not  material  here  to  be  considered, 
were  continuously  in  force  from  their  adop- 
tion lip  to  the  time  the  statutory  provisions 
here  in  question  were  enacted,  and  had 
therefore  been  in  operation  for  about 
twenty -five  years. 

t  From   Postal   Laws   and   Regulations — 

1902  ed.,  p.  198. 

V. — Applications  for  Entry  of  Publications 

as  Second -class  Matter. 

Bee.  438.  When  a  publication,  not  included 
in  %%i2g  and  430  (see  S§427  and  428 J,  is 
offered  for  mailing  for  the  first  time  at  the 
Becond-clasB  rates  of  postage,  the  postmaster 
aball  require  the  proprietor  or  his  duly  au- 
thorized representative  to  make  and  present 
to  him,  with  two  copies  of  the  publication, 
■worn  answers  in  writing  ton  Form  3501} 
to  the  following  interrogatories: 

(1)  How  often  is  the  publication  iesuedT 

(2)  Where  is  the  "known  office  of  publi- 
eationl"  (If  ID  a  city,  give  street  and 
number.) 

(3)  Where  is  it  printed T 

(4)  Who  are  the  proprietorsl 

JS)  Are  they  in  any  way  interested 
pecuniarily  in  any  business  or  trade  repre- 
sented l>y  the  publication,  either  in  the 
reading  matter  or  in  the  advertisements? 
If  10,  what  is  the  intereetT 

<6]  Who  are  the  editora  of  the  publica- 
tion, and  how  is  their  compensation  deter- 
miuedt 

(7)  Have  the  editors  any  pecuniary  in- 
terest in  any  business  or  trade  represented 
by  the  publication,  cither  in  the  reading 
matter  or  in  the  advertisements  t  If  to, 
what  is  the  interest! 

(8)  Can  any  house  in  good  standing  ad- 
vertise in  your  publication  at  the  regular 
published  rates  T 

(B)  Arc  advertisements  of  competitors 
acccptc^J  at  the  usual  ratest 

(10)  Have  any  of  the  business  houses 
which  advertise  in  your  publication  any 
interest  { either  by  past  connection  or  special 


In  the  light  of  this  statement  concerning 
the  evolution  of  the  law  as  to  maii  matter 
and  its  classification,  as  it  existed  at  the 
time  the  provision  here  involved  was  en- 
acted, we  come  to  dispose  of  the  contro- 
versy as  to  the  meaning  ot  that  provision, 
the  question  which  we  are  called  upon  to 
solve  being  this: 

Was  the  provision  intended  simply  to  sup- 
plement the  existing  legislation  relative  to 
second-class  mail  matter,  or  was  it  enacted 
as  an  exertion  of  l^islative  power  to  regu- 
late the  press,  to  curtail  its  freedom,  and 
under  the  assumption  that  there  was  a 
right  to  dompel  obedience  to  the  command 
of  legislation  having  that  object  in  view, 
to  deprive  one  who  refused  to  obey  of  all 
right  to  use  the  mail  service!  When  the 
queition  is  thus  defined  its  solution  is  free 
from  difficulty,  since  by  its  terms  the  pro- 
vision only  regulates  second'clasa  mail,  and 
the  exclusion  from  the  mails  for  which 
it  provides  is  not  an  exclusion  from  the 
mails  generally,  but  only  from  the  right  to 

(11)  What  is  the  greatest  number  of 
copies  furnished  to  any  person  or  firm  ad> 
vertising  in  your  publication! 

(12)  On  what  terms  are  theae  papers 
furDisbed! 

(13)  What  number  of  copies  do  you  print 
of  each   Issue! 

(14)  Whet  number  of  bona  fide  sub- 
Bcribers  have  you  for  th«  next  issue  of  your 
paper,  made  up  as  follows : 

a.  Direct  individual  subscriptions  to  pub- 
lisher without  premium! 

b.  Direct  individual  subscriptions  to  pub- 
lisher with  premium! 

c  Direct  individual  subacriptions  in  clubs 
or  through  clubbing  arrangements) 

d.  Copies  regularly  sold  over  publishers* 
counter  to  purchasers  of  individual  copies! 

e.  Copies  regularly  sold  hy  newsboys  1 

f.  Regular  sales  of  oonsecutire  issues  by 
news  agencies! 

g.  Bulli  purchases  of  consecutive  issues  by 
news  agencies  for  sale  without  the  return 
privilege! 

h.  Copies  to  advertisers,  one  to  each  to 
prove  advertisement! 

i.  Bona  fide  exchanges,  one  copy  for  an- 
other,   with    existing   second-class    publica- 

(15)  What  Is  the  subscription  price  of 
your  publication  per  annum  T 

(16)  How  many  pounds  weight  will  cover 

the   papers   furnished  to   regular   subscrib- 

(17)  What  average  number  ot  specimen 
copies  with  each  issue  do  you  desire  to 
send  through  the  mails  at  the  pound  rate! 

(18)  How  are  the  names  of  the  personi 
to  whom,  sample  copies  are  to  be  sent  ob- 
tained! ' 

(19)  What  disposition  is  made  ot  tbo 
excess,  if  any,  of  copies  printed  over  thoao 
furnished  to  subscribers,  news  agents,  iB> 
eluding  newsboys,  and  as  sample  copieal 
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pftrUefpftte  in  and  enjoy  the  privikgea  ac- 
corded b;  the  lecoDd-cIafiB  cl&SBiflution. 

The  reason*  which  cauie  ua  to  think  thi* 
to  be  the  eaoe  are  these:  (a)  Because  the 
prorlgioii  is  part  of  a  postofBce  appropria- 
tion act,  and  uaturallf,  therefore,  gives 
rise  to  the  inference  that  it  ooncems  the 
general  subject  of  the  mails,  there  being  an 
entire  absence  ol  anything  justifying  erco 
a  sunniBc,  if  such  a  point  of  view  could  be 
^  indulged  in  under  any  circumstances,  that 
g  Congreas  was  intentionally  exerting  power 
•  not  delegated  to  It,  and  consciously'vio- 
lating  an  express  prohibition  of  the  Con- 
•tttution,  and  for  that  reason  clothed  it* 
exGFtioQ  of  power  in  the  disguise  of  postal 
legislation;  (b)  becauae  the  text  makea 
clear  the  fact  that  the  legislation  was  ex- 
clusively addreaaed  to  the  regulation  of 
second-class  mail,  and  was  shaped  in 
templation  of  the  long-established  law  and 
r^ulations  governing  that  class.  This  reault 
becomes  apparent  when  it  is  observed  that 
the  provision  makes  it  the  duty  of  the  pub- 
lisher to  "enter"  his  publication,  since  by 
practice  and  regulation  prevailing  during  a 
long  period  of  time,  it  had  come  to  p 
that  the  word  "to  enter"  had  exclusive 
lation  to  a  duty  to  be  performed  in  order 
to  obtain  the  benefits  of  the  second-class 
olassi  11  cation.  In  the  absence,  therefore,  of 
acme  express  indication  to  the  contrary, 
other  conclusion  is  powible  than  that  the 
word  was  used  with  reference  to  ita  re- 
eeived  ofBcial  and  administrative  signifi- 
cance. In  fact,  in  view  of  the  history  which 
we  liave  given  of  the  development  of  the 
■econd-olaM  claasiBcation,  and  the  rea 
which  led  to  the  system  of  entry,  unless  the 
settled  aignificance  of  the  word  t>e  given  to 
it,  it  would  have  no  meaning  what«ver. 

Further,  we  think  that  because,  aa 
Anally  enacted,  the  provision  which  was  in 
one  paragraph  aa  it  passed  the  House  of 
Representativea,  in  the  Benate  was  divided 
into  two  paragraphs,  affords  no  ground  for 
contending  that  the  requirement  as  to 
Tertisementa,  contained  in  the  second 
printed  paragraph,  is  not  embraced  withi 
and  controlled  by  the  conclusion  we  have 
stated.  We  say  this  becauoe  the  second 
printed  paragraph  hj  reference  clearly 
manifests  that  its  provision  applied  to 
"such"  newspapers,  periodieab,  etc., 
is,  the  newspapers  or  periodicals  covered 
t^  the  first  paragraph,  and  which  by  its 
terms  are  submitted  to  the  duty  of  entry 
in  order  to  enjoy  the  privilege*  conferred. 
Nor  do  we  think  there  i*  in  reason  ground 
to  support  the  proposition  that  becauae  the 
jj  provision  sanctioned  the  duty  to  make  entry 
■  by  an  exclusion  from'the  mails,  it  hence  is 
a  general  legulatinn,  and  not  simply  con- 


ferring the  right  of  availing  of  the  second- 
class  privileges.  The  proposition  assumes 
that  the  command  ia  that  for  failure  to 
comply  with  the  conditions  imposed  there 
shall  be  a  denial  of  the  use  of  the  mails, 
while  in  fact  the  provision  ia  there  shall 
be  a  denial  of  the  "privilegee"  of  the 
mail, — a  qualification  which,  in  view  of  the 
great  advantage*  given  by  the  second-class 
mail  classification,  and  of  the  fact  that  in 
the  reports  made  to  Congres*  coneeming 
that  olassification,  attention  was  directed 
to  the  circumstance  that  a  privil^ed  class 
was  thereby  created,  goes  to  show  the  con- 
scioua  purpose  to  provide  only  for  the  ex- 
ceptional privileges  with  which  the  pro- 
vision  waa  dealing. 

Equally  wanting  in  force  is  the  further 
contention  that  because  the  regulation  in 
the  second  paragraph  to  the  effect  that  paid 
matter  shall  be  marked  aa  advertisement  ia 
sanctioned  by  a  penalty,  therefore,  at  least, 
aa  to  such  provision,  an  independent  regula- 
tion of  the  press  was  intended,  divorced 
frcmi  the  requirements  as  to  entry  con- 
tained in  the  first  paragraph.  We  reaelt 
this  conclusion  tiecause  when  the  paragraph 
referred  to  is  accurately  considered  it 
makes  more  cogent  the  view  we  have  taken, 
and  additionally  demonstratea  that  the  l^s- 
tative  mind,  in  enacting  it,  waa  sensitivelj 
alive  to  the  fact  that  the  provision  alone 
concerned  the  privileges  of  second-clasa 
mail,  and  the  administrative  rule  which  for 
so  many  yeara  prevailed  on  the  subject.  In 
other  word*,  that  aa,  under  existing  admin- 
istrative regulations,  the  exactions  as  to 
entry  oontemplated  conditions  existing  at 
the  time  of  the  application  for  entry,  and 
the  condition  as  to  advertisements  con- 
cerned conduct  of  a  publisher  after  entry, 
which  could  not  therefore  be  a  condition 
precedent  to  entry,  a  penalty  for  the  latter 
was  devieed  in  order  to  harmonise  with  the 
requirement*  aa  to  admission  to  the  second-^ 
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if  we  were  to  omit  the  word* 
"privilege"  which  qualiflea  the  exclnsion 
from  the  mail*  as  provided  in  the  first  para- 
graph, so  aa  to  cauae  the  provisicm  to  read 
"shall  he  denied  the  (privil^es  of  the) 
mails,"  there  would  be  nevertheless  no  roam 
for  doubt.  As  we  have  seen,  coeval  with 
the  establishment  of  the  system  of  entry, 
as  the  means  of  securing  the  privileges  of 
the  second-clasa  mail,  and  presumably  be- 
cause of  the  overshadowing  advantages  and 
benefits  which  wen  conferred  by  that  as- 
tern upon  those  entitled  to  participate  in 
them,  the  r^t  to  suoh  admission  came  to 
be  indifferently  described  as  "the  entry  to 
the  mails  of  newspapers,"  ete.,  the  "pabU- 
cation*   admitted   to   the   mails,"  ete,  timk 
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the  duty  which  was  cut  upon  the  Third 
Auiitant  Poitmaster  Oenerkl,  in  pasting 
npOD  Buch  subject*,  i*  "the  responiibility 
of  flnallj  admitting  luch  niatters  to  the 
mail,"  etc.  See  the  report  of  the  Third 
AaaibUnt  Postmaster  General,  contained 
in  the  report  of  the  Department  for  the 
jfi  1887,  at  page  698,  where,  after  re- 
farring  to  the  regulations  concerning  entrj, 
the  quoted  expreuiona  are  employed.  More- 
over, when  it  is  considered  that  the  pro- 
viaion  was  dealing  only  with  the  second- 
class  privilege,  it  cannot  in  reason  be  aa- 
aumed  that  conditions  were  imposed  deal- 
ing with  a  subject  with  which  the  statute 
was  not  concerned,  in  order  thereby  to 
-afford  ground  for  asserting  it  to  be  uncon- 
Btituticnal,  when  the  elementary  rule  is 
that  every  ressonable  intendment  to  avoid 
such  a  result  must  be  indulged  in.  United 
States  ex  rel.  Atty.  Gen.  v.  Delaware  A,  H. 
Co.  213  U.  B.  366,  407,  S3  L.  ed.  838,  843, 
2B  Sup.  Ct.  Bep.  627.  Without  stopping, 
however,  to  review  the  subjects  in  detail, 
we  content  ourselves  with  saying  that  we 
think  neither  the  reference  to  expressions 
in  debate,  upon  the  concesaion  for  the  aake 
of  argument  that  they  are  competent  to  bo 
looked  at,  nor  an  opinion  of  the  Attorney 
Oeneral  upon  which  reliance  la  placed,  ars 
adequate  to  control  or  modify  the  condu- 

_  aion  we  havu  reached  as  to  the  meaning  of 

jj  the  provision. 

*  'But  granting  that  room  for  donbt  re- 
mains after  the  analysis  of  the  text,  which 
has  preceded,  we  are  of  opinion  that  the 
l^slative  history  of  the  adoption  of  the 
provision  malcci  that  conclusion  indis- 
putuble  for  the  following  reasons;  1.  Since 
the  bill  as  introduced  in  the  Ilanae  of 
ttepTesentativea  contained  but  one  pais- 
graph,  and  obviously  related  to  the  priv- 
ilegea  of  the  second-class  mail  alone;  8d, 
because  although  the  bill  aa  reported  to  the 
Senate  by  the  committee  to  which  it  was 
there  referred  was  somewhat  modified  aa  to 
the  conditions  exacted,  and  wsa  divided 
into  two  paragraphs,  the  report  of  the  com- 
mittee leaves  no  doubt  that  there  was  no 
purpose  to  disintegrate  the  provision  aa  it 
passed  the  House  of  R^retcntativea,  by 
nwking  two  enoctmenta,  or  to  do  anything 
■tore  than  to  exact  additional  eonditiona 
tot  tiie  right  to  enjoy  the  second-class  mail 
privileges,  tbe  latter  result  being  clearly 
shown  by  the  following  excerpt  from  the 
report  of  Ute  committee.     (Report  No.  B50, 

"He  extremely  low  postage  rate  accorded 
to  seeond-elaas  matter  givea  these  publloa- 
tions  a  circulation  and  a  corresponding  in- 
fluence uncqualed  in  history.  It  ia  a  com- 
■OB  belief  that  many  periodioals  are  se- 


cretly owned  or  oootrolled,  and  that  in 
reading  sucb  papers  the  public  is  decdved 
through  ignorance  of  tbe  interests  the  pub- 
lication represents.  We  bdieve  that,  stuoe 
ths  general  public  bears  a  large  portion 
of  tbe  expense  of  diatribvtion  of  second- 
claaa  matter,  and  since  these  publications 
wield  a  large  influence  because  of  their 
ipeciol  concessions  in  the  mails.  It  is  not 
only  equitable  but  highly  desirable  that  the 
public  should  know  tbe  individuals  who 
own  or  control  them." 

Aa  therefore  the  assailed  provision  when 
rightly  construed  only  affixsa  additional 
conditions  for  admission  to  a  privileged 
class  of  mail,  and  it  was  merely  designed  to 
provide  for  the  continuance  on  compliance^ 
with  designated  conditions  of  a  system^ 
under  which  vast  sums  of  public  *  money* 
were  expended,  to  ths  end  that  the  power 
and  influence  of  ths  press  might  be  tx- 
panded,  it  results  that  there  waa  no  founda- 
tion for  the  meaning  attributed  to  the  pro- 
vision in  question  by  tbe  complainants,  and 
on  which  tbs  grievances  upon  which  th^ 
relied  rested. 

We  come,  then,  to  determine  whether  the 
provision  as  thus  construed  is  valid.  That 
Congress,  in  exerting  its  power  concerning 
the  mails,  has  the  comprehcnaive  rigiit  to 
classify  which  it  has  exerted  from  tlie  be- 
ginning, and  therefore  may  exercise  its  dis- 
cretion for  tbe  purpose  of  furthering  ths 
pnblio  welfare  aa  it  understands  it,  we 
think  it  too  clear  tor  anything  but  state- 
ment; the  exertion  of  the  power,  of  course 
at  all  times  and  under  all  conditions,  being 
subject  to  the  express  or  necessarily  im- 
plied limitations  of  the  Constitution. 
From  this  it  results  that  it  was  and  ia  in 
the  power  of  Congress,  in  "the  interest  of 
the  dissemination  of  current  intelligence," 
to  so  legislate  as  to  the  mails  by  classifica- 
tion or  otherwise,  as  to  favor  the  wide- 
spread circulation  of  DMripapere,  periodi- 
cals, etc.,  even  although  the  legislation  on 
that  subject,  when  considered  intrinsically, 
apparently  seriouely  discriminates  against 
tbe  public  and  in  favor  of  newspapers, 
periodicals,  etc.,  and  their  publishers.  Al- 
though in  the  form  in  which  the  conten- 
tions here  made  by  the  publiahera  which  we 
have  at  the  outset  reproduced,  as  literally 
stated,  seem  to  challenge  this  proposition 
by  suggesting  that  the  power  of  Congress 
to  classify  is  controlled  and  limited  by  con- 
ditions intrinsically  inhering  in  the  emr* 
riage  of  the  mails,  we  assume  that  such  ap- 
parent contention  waa  merely  the  result  of 
an  unguarded  form  of  atatement,  since  wa 
cannot  bring  our  minds  to  the  conclusion 
that  it  was  intended  on  behalf  of  tbs  pub- 
lishen  to  generally  aaaail  ai  ui  infringa- 
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ment    of    the    eoitatitutional     proliibitli 

■g&iuat  the  Invasion  al  the  freedam  of  the 

preu  the  l^alation  which,  for  a  long  leriet 

^  of  jenra,  has  f&vored  the  press  bj  dUorim- 

^  inating  so  as  to  secure  to  it  great  pecuniary 

•  and  other  concess ions, 'and  a  wider  circula- 
tion and  consequently  a  greater  spber 
influence.  If,  however,  we  are  mistaken  in 
this  view,  then,  we  think,  it  sufflcei  to  say 
that  the  contention  is  obviously  without 
merit.  This  being  true,  the  attack  on  the 
provision  in  question  as  a  violation  of  the 
Constitution  because  infringing  the  freedom 
of  the  press,  and  depriving  of  property  with- 
out due  process  of  law,  rests  only  upon  the 
ill^ality  of  the  conditions  which  the  pro- 
Tisian  exacts  in  return  for  the  right  to 
«njoy  the  privileges  and  advantages  of  the 
second-class  mail  classiS cation.  The  ques- 
tion, therefore,  is  only  this;  Are  the  con- 
ditions which  were  exacted  incidental  to  the 
power  exerted  of  conferring  on  the  publish, 
era  of  newspapers,  periodicals,  etc.,  the 
privileges  of  the  second-class  classiflcation, 
or  are  they  so  beyond  the  scope  of  the  exer- 
cise of  that  power  as  to  cause  the  condi- 
tions to  be  repugnant  to  the  Constitution  T 
We  say  this  is  the  question,  since  neces- 
sarily if  the  power  exists  to  l^slate  by 
discriminating  in  favor  of  publishers,  the 
right  to  exercise  that  power  carries  with  it 
the  authority  to  do  those  tbinga  which  ar« 
incidental  to  the  power  itself,  or  whieh 
plainly  necessary  to  make  eflective  the 
prineipal  authority  when  exerted.  In  other 
words,  from  this  point  of  view,  the  illumi- 
nating rule  announced  In  M'Culloch  v.  Mary- 
land, 4  Wheat.  316,  4  L.  ed.  570,  and  Gib- 
bons V.  Ogden,  0  Wheat.  1,  «  L.  ed.  23, 
governs  here  as  it  does  in  every  other  ease 
where  an  exertion  of  power  under  the  Con- 
stitution comes  under  consideration.  The 
ultimate  Euid  narrow  question,  therefore.  Is, 
Are  the  requirements  of  the  provision  in 
question  incidental  to  the  purpose  intended 
to  be  secured  by  the  second-class  classifica- 
tion T 

Let  us  consider  the  matter  from  the  his- 
torical and  from  the  inherent  standpoint. 
Under  the  statute,  as  we  have  seen,  for  a 
long  seriea  of  years  a  publication  primarily 
devoted  to  advertisements  was  not  entitled 
to  the  benefit  of  the  second-class  classiflca- 
tion, and  by  a  long  administrative  construe- 
^tion,  embodied  in  the  regulations,  the  dis- 
Jjdoaure  of  the  names  of  the  proprietors  as 

*  well  a*  of  the  'editors  of  a  publication 
which  has  sought  to  be  entered  as  second- 
elasa  matter  was  required.  The  new  eondi- 
tions  imposed  are  first,  that  where  there  is 
natter  the  publication  of  which  is  paid  for, 
the  faot  of  such  payment  shall  he  disclosed 
by  marking  the   iBatt«r  as  an   advertise- 


ment; and  second,  the  disclosure  as  to 
ownership,  etc.,  previously  exacted,  is  en- 
larged by  making  it  necessary  in  the  case 
of  a  corporation  to  furnish  the  names  of 
the  stockholders,  and  also  requiring  that 
the  names  of  the  principal  creditors,  etc.,  b« 
given.  As  the  right  to  consider  the  char- 
acter of  the  publication  as  an  advertising 
medium  was  previously  deemed  to  be  inci- 
dental to  the  exercise  of  the  power  to 
classify  for  the  purpose  of  the  second -class 
mail,  it  is  impossible  in  Teoson  to  perceive- 
why  the  new  condition  as  to  marking 
matter  which  is  paid  for  as  an  advertise- 
ment is  not  equally  incidental  to  the  right' 
to  classify.  And  the  additional  exaction* 
as  to  disclosure  of  stockholders,  principal 
creditors,  etc.,  also  are  as  clearly  incidental 
to  the  power  t«  classify  as  are  the  require- 
ments as  to  disclosure  of  ownership,  edi- 
tors, etc.,  which  for  so  many  years  formed 
the  basis  of  the  right  of  admission  to  the 
classification.  We  say  this  because  of  the 
intimate  relation  which  exists  between 
ownership  and  debt;  since  debt,  in  its  ulti- 
mate conception,  is  a  dismemberment  of 
ownership,  and  the  power  which  it  confers 
over  an  owner  is,  by  the  common  knowledge 
of  mankind,  often  the  equivalent  of  the  con- 
trol which  would  result  from  ovniership 
itself.  Considered  intrinsically,  no  com- 
pleter statement  of  the  relation  which  the 
newly  exacted  conditions  bear  to  the  great 
public  purpose  whieh  induced  Congress  to 
continue  in  favor  of  the  publishers  of  news- 
papers at  vast  public  expense  the  low  postal 
rate  as  well  as  other  privileges  accorded  t^ 
the  Bccond-cUss  mail  ctossiftcation  can  b« 
made  than  was  expressed  in  the  report  of 
the  Senate  committee,  stating  the  intent 
of  the  legislation  whieh  we  have  already^ 
excerpted;  that  is,  to  secure  to  the  publkJJ 
in*''the  dissemination  of  knowledge  ol  ear-* 
rent  events,"  by  means  of  newspapers,  the 
names  not  only  of  the  apparent,  but  of 
what  might  prove  to  be  the  real  and  sub- 
stantial owners  of  the  publications,  and  to 
enable  the  public  to  know  whether  matter 
which  was  published  was  what  it  pnrported 
to  be,  or  was  in  substance  a  paid  aAver- 
tisement.  We  repeat  that  in  considering 
this  subject  we  are  concerned  not  with  any 
general  regulation  of  what  should  be  pul>- 
lished  in  newspapers,  not  with  any  condi- 
tion excluding  from  the  right  to  resort  fa> 
the  mails,  but  we  ore  concerned  solely  and 
exclusively  with  the  right  on  behalf  of  the 
publishers  to  continue  to  enjoy  great  priv- 
ileges and  advantages  at  the  public  ex- 
pense,— a  right  given  to  them  by  Congress 
ipon  condition  of  compliance  with  repjla- 
tioos  deemed  by  that  body  Incidental  and 
neceasary  to  the   eomplet*  fruition  «f  the 
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public  policy  lying  at  the  foundatioii  of  the 
privilegei  accorded. 

It  may  be  deemed  from  what  we  have 
■aid  ID  considering  the  asserted  repugnancy 
of  the  eonditioos  imposed  by  the  provision 
under  examination  that  we  have  assumed 
that  it  the  attacic  made  upon  such  condi- 
tions was  well  founded  and  they  therefore 
would  disappear,  nevertheless  the  right  to 
continue  t«  enjoy  the  second-class  mail 
privileges  would  remain;  but  we  have  not 
oonsidered  that  subject  sj)d  intimate  no 
opinion  upon  it. 

Fin&Uy,  becauoa  thers  has  developed  no 
necessity  of  paasicg  on  the  question,  we  do 
not  wish  even  by  the  remotest  implication 
to  be  regarded  as  assenting  to  the  broad 
oontentions  concerning  the  existence  of  ar- 
bitrary power  through  the  classiflcation  of 
the  mails,  or  by  way  of  condition,  embodied 
in  the  proposition  of  the  govemment  which 
««  have  previously  stated. 

Decree*  affirmed. 


CITY  OF  NEW  YORK. 

CoHBTiTDnONAL  Law  <|  281*t— Dub  Pbo- 
OEBS  or  Law— AWABD  in  Euinent  Do- 

UAIH  PBOCBEDinaS. 

Ad  award  U>  the  owner  of  one  of  many 
parcels  of  land  taken  b^  eminent  dc»nain 
for  a  site  for  a  reservoir  for  a  municipal 
water  supply  cannot  he  said  to  deny  due 

Sroeess  of  law,  where  made  without  prcju- 
ice,  in  due  form,  and  after  full  hearing, 
because  the  commissioners  and  courts  re-' 
fuse  to  take  into  consideration  the  value  of 
the  land  as  part  of  a  natural  reservoir  site. 
[Bd.  Note.— For  othar  cases,  mae  Conitltatlonal 
IdiT,  Cent.  Dlf.  il  Bn-WO:    Dec  DIs.  I  m.'l 


[No.   15.] 


ty  of  Ulster,  in  that  state,  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  which 
affirmed  a  Judgment  of  the  Appellate  Divi- 
sion, Supreme  Court,  Third  Deparbnent, 
which  had  in  turn  affirmed  a  final  order  of 
the  Supreme  Court,  confirming  a  report  of 
commissioners  of  appraisal  in  eminent  do- 
main proceedings.    AfSrmed. 

See  same  case  below  in  appellate  division. 
130  App.  Div.  350,  JI4  N.  Y.  Supp.  071;  In 
court  of  appeaU,  106  N.  Y.  673,  8S  N.  E. 
1132. 

Th«  ta«ta  are  stated  in  the  opinion. 


•Forotbara 


•  »•  sanu  topic  *  1  x 


Messrs.  Edward  &.  Alexander,  George 
Gordon  Battle,  J.  J.  Darlington,  and  Jerome 
H.  Buck  for  plaintiff  in  error. 

Messra.  Iioala  O.  White,  William  McM. 
Speer,  and  Archibald  R.  Watson  lor  de- 
fendant in  error.  « 

*  Mr.  Justice  Holmea  delivered  the  opinion  ■ 
of  the  court: 

Thii  ia  a  proceeding  for  the  taking  of 
land  to  he  used  for  a  reservoir  to  secure  an 
additional  supply  of  water  for  the  city  of 
New  York.  Commissioners  were  appointed, 
as  provided  by  the  Constitution  of  the  state, 
to  ascertain  the  compensation  to  be  paid. 
Land  belonging  to  the  plaintiff  in  error,  Me< 
Govern,  was  among  the  many  parcels  taken, 
and  the  question  brought  here  arises  on 
the  refusal  of  the  commissioners  to  admit 
certain  evidence  as  to  the  exceptional  value 
of  the  land  for  a  reservoir  site,  the  exclu- 
sion of  which,  it  was  alleged,  had  the  effect 
of  depriving  McGovem  of  his  property  with- 
out due  process  of  law,  contrary  to  the 
14th  Amendment  of  the  Constitution  of 
the  United  States.  The  offer  of  proof  u 
Qrst  made  embraced  many  facts  and  covers 
six  octavo  psges  of  the  record.  This  wna 
rejected,  the  commissioners,  as  we  under- 
stand their  ruling,  considering  it  only  as  a^ 
unit,  and  as  containing  Inadmissible  ele-^ 
ments,  which  probably  it*  did.  The  offer* 
then  was  made  "to  prove  the  fair  and  rea- 
sonable market  value  of  this  piece  of 
property,  taking  into  consideration  that  ele- 
ment of  value  which  gives  it  an  enhanced 
value  because  it  is  part  of  a  natural  reser- 
voir site;"  also  "to  prove  the  fair  and  rea- 
sonable value  of  the  Aahokan  reservoir  site 
which  the  city  of  New  York  is  now  con- 
demning," and  that  the  Aahokan  reservoir 
site  (as  a  whole)  was  the  beat  and  most 
available  site  for  the  purpose  of  obtaining 
an  additional  water  supply.  These  offera 
were  enough  to  raise  the  question  discussed, 
although  the  last  one  was  only  a  reitera- 
tion of  what  was  allied  in  the  original 
petition  for  the  taking  of  the  laud,  and 
stood  admitted  on  the  record.  The  action 
of  the  oommissioners  was  affirmed  by  the 
courts  of  New  York.  180  App.  Div.  350, 
356,  114  N-  Y.  Bupp.  671,  B7B,  ISS  N.  Y- 
573,  SB  N.  E.  1132. 

The  statute  requires  the  commissioners  to 
determine  "the  just  snd  equitable  compen- 
sation which  ought  to  be  made."  If  there 
has  been  any  wrong  done  it  is  due  not  t<i  the 
statute,  but  to  the  courts  having  made  a 
mistake  as  to  evidence,  or  at  moat  as  to 
the  measure  of  damages.  But  of  course  not 
every  Judgment  by  which  a  man  gets  less 
than  he  ought,  and  in  that  sense  is  deprived 
of  his  property,  can  come  to  this  court.  The 
b  Am.  Dies.  1X7  (o  itlM.  «  Rsv'r  ladana 
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result  o(  ».  judgment  in  trover,  at  least, 
If  satUfied  (Lovejo7  v.  Murray,  3  Wall.  1, 
IS  L.  ed.  ItO;  Miller  t.  Hyde,  161  Man. 
472,  2S  UR.A.  42,  42  Am.  St.  Rep.  424,  37 
N.  E.  760),  !■  to  pAM  property  as  eSeetually 
a*  condemnation  proceeding!)  yet  no  ona 
would  contend  that  a  plaintiff  could  coma 
here  under  the  Constitution  aimply  because 
of  an  honest  mistake  to  his  disadvantage  in 
laying  down  the  rule  of  damages  for  con- 
Teraion.  If  the  plaintiff  could  bring  such 
a  case  to  this  court,  one  might  aik  why  not 
the  defendant  for  a  miatalce  in  the  opposite 
direction  that  will  deprive  him  of  money 
that  he  is  entitled  to  keep! 

When  property  is  taken  by  eminent  do- 
main, it  equally  U  recognized  that  there 
must  be  something  more  than  an  ordinary 
»•  honest  mistake  of  law  in  the  proceedings 
•  for'compenaation  before  a  party  can  make 
out  that  the  state  has  deprived  him  of  his 
property  unconstitutionally.  A.  Backus  Jr. 
&  Sons  V.  Fort  Street  Union  Depot  Co.  169 
U.  S.  G57,  67G,  676,  42  L.  ed.  8E3,  8B1,  IS 
Sup.  Ct.  Rep.  445.  As  it  is  put  in  the  case 
most  frequently  cited  in  favor  of  tbe  right 
to  a  writ  of  error,  "we  are  permitted  only 
to  inquire  whether  the  trial  court  prescrib- 
ed any  rule  for  tha  guidance  of  the  Jury 
that  WM  in  absolute  disregard  of  tbe  com- 
pany'e  right  to  JuBt  compensation."  And 
again,  tbe  final  judgment  of  a  state  court 
"ought  not  to  be  held  in  violation  of  the 
due  process  of  law  enjoined  by  the  I4th 
Amendment  unless  by  the  rulings  upon  ques- 
tions of  law  the  company  was  prevented 
from  obtaining  subBtantially  any  compensa- 
tion." Chicago,  B.  ft  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  248,  247,  41  L.  ed.  STS,  988, 
17  Sup.  Ct  Rep.  581;  Appleby  v.  Buffalo, 
221  U.  S.  624,  631,  632,  66  L.  ed.  838,  841, 
842,  31  Sup.  CL  Rep.  699. 

Tbe  present  ease,  of  eourse,  does  not  show 
disregard  of  UeOovera'i  rights,  or  that  be 
was  prevented  from  obtMuing  substantially 
any  compensation.  Even  if  the  plaintiff  in 
error  is  right,  it  shows  only  that  the  com- 
s  and  courts  of  New  York  adopted 
view  upon  a  doubtful  point  in 
f  damages.  It  hardly  even  is 
■0  strong  as  that;  for  the  ruling  of  the 
commiBBione*s  is  not  to  be  taken  as  an  ab- 
stract universal  proposition,  but  the  judg- 
ment eoneemtng  this  particular  case,  found 
1^  men  presumably,  as  the  plaintiff  in  error 
says,  men  of  experience,  who  had  or  were 
free  to  acquire  outside  information  concern- 
ing tbe  general  conditions  of  the  talcing  and 
the  selected  site.  Ths  plaintiff  in  error 
quotes  authority  that,  probably  for  this  rea- 
•on,  the  New  York  courta  will  not  set  aaide 
on  award  of  snch  oommissioners  unless  so 
palpaUr  wrong  as  to  shock  the  sense  of  Jus- 


tice. It  is  conceded  'that  the  owner  Is  not 
|)ermitted  to  take  advantage  of  tbe  necessi- 
ties of  the  condemning  party,'  and  it  would 
seem  that  it  well  might  be  that  the  commis- 
I  Bionera  regarded  it  as  too  plain  to  be  shsltentf 
by  evidence,  on  the  public  facl4,  that  the^ 
value  of  the  Und  for  a  reservoir* site  could* 
not  oome  into  consideration  except  upon  tbe 
hypotheais  that  tbe  city  of  New  York  could 
not  get  along  without  it,  and  that  its  only 
means  of  acquisition  was  voluntary  sale  by 
owners  aware  of  the  necessj^,  and  intending 
to  make  from  it  the  most  they  could.  It  is 
just  this  advantage  that  a  taking  by 
eminent  domain  excludes. 

But  if  the  rulings  complained  of  be  taken 
as  universal  propositions,  tbey  present  no 
element  of  the  arbitrary,  even  if  they  should 
be  thought  to  be  wrong.  The  enhanced 
value  of  the  land  as  part  of  the  Ashokan 
reservoir  depends  on  the  whole  land  neces- 
sary being  devoted  to  that  use.  There  are 
said  to  have  been  hundreds  of  titles  to 
different  parcels  of  that  land.  If  the  parcels 
were  not  brought  together  by  a  taking  under 
eminent  domain,  the  chance  of  their  being 
united  by  agreement  or  purchase  in  such  a 
way  as  to  be  available  well  might  be  re- 
garded as  too  remote  and  speculative  to 
have  any  legitimate  effect  upon  the  valua- 
tion. See  Chicago,  B.  &  Q.  R.  Co.  t.  Chi- 
cago, 186  U.  S.  226,  24B,  41  L.  ed.  979,  SS9, 
17  Sup.  Ct.  Rep.  581.  The  plaintiff  in  error 
was  entitled  to  be  paid  only  for  what  was 
taken  from  him  aa  the  titles  stood,  and 
could  not  add  to  the  value  by  the  hypotheti- 
cal poBsibility  of  a  change  unless  that  possi- 
bility was  considerable  enough  to  be  a  prac- 
tice consideration  and  actually  to  influence 
prices.  Boston  Chsjnber  of  Commerce  v. 
Boston,  217  U.  8.  189,  195,  B4  L.  ed.  72S, 
727,  30  Sup.  Ct.  Rep.  469.  In  estimating 
that  probability,  the  power  of  effecting  the 
change  by  eminent  domain  must  be  left 
out.  The  principle  is  illustrated  in  an  ex- 
treme form  by  the  disallowance  of  tbe 
strategio  value  for  improvements  of  the 
island  in  St.  Mary's  river  in  United  States 
V.  Chandler -Dunbar  Water  Power  Co.  [229 
U.  S.  63,  57  L.  ed.  — .33  Sup.  Ct  Rep.  667], 
decided  last  month. 

The  plaintiff  in  error  reliea  upon  cases 
like  Mississippi  *  R.  River  Boom  Co.  v. 
Patterson,  98  U.  8.  403,  25  L.  ed.  206,  to 
sustain  his  position  tbat  while  the  valua- 
tion cannot  be  increased  by  the  fact  that 
his  land  has  been  token  for  a  water  supply, 
still  It  eon  be  1?  the  fact  that  the  land  is 
valuable  for  that  purpose.  The  difficulties  g 
in  the  way  of  such  evidence  and'the  wide* 
discretion  allowed  to  the  trial  court  are 
well  brought  ont  in  Sorgtnt  t.  UerrinMO, 
196  Mass.  171,  11  LILA.(N.a.}    996.  184 
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Aid.  St  Rep.  528,  81  N.  E.  8T0.  Uuch  de- 
pentU  on  the  circumatMiOM  of  the  particnl&r 
caae.  We  ttn  MtUfied  on  all  tlie  Kuthori- 
tiw  that  whether  we  ihould  have  aigraed  or 
diMgreed  with  the  commiisionera,  if  we  had 
been  valuing  the  land,  there  waa  no  *uch 
diiregard  of  plain  ri^ta  by  the  courta  of 
New  YotIc  aa  to  warrant  our  treating  their 
deaision,  made  without  prejudice,  in  due 
form,  and  after  full  hearing,  aa  a  denial  by 
tint  atate  of  due  procesB  of  law. 
Judgment  affirmed. 

Ur.  Juatice  Day  diaaeata. 


(mv.8.  3SL) 
UNnGD  STATES  OF  AMERICA,  Pitt,  la 


ADAMS  EXPRESS  COMPANY. 

CODBTS  (I  38B*)— Appeai^-Chuihai,  CaU 
— Dbcisios  Skttinq  Aside  Ikdictmbnt, 
1.  A  judgment  of  a  Federal  diatrict  court 
tn  a  criminal  prosecution  of  an  expresa  com- 
pany under  the  act  to  regulate  commerce, 
auataioing  a  motion  to  quash  service,  which 
the  court  treated  ai  a  demurrer  to  the  in- 
dictment, and  diamiaalng  the  caae  becauae 
the  exprcaa  company  is  not  a  corporation, 
but  ia  a  joint  stock  assaciation,  is  review- 
able In  the  Federal  Supreme  Court  under 
the  act  of  March  2,  1007  (34  Stat,  at  L. 
1246,  chap.  2564),  as  a  decision  setting 
atide  the  indictment,  baaed  upon  the  con- 
struction of  the  atatute  upon  which  the  in- 
dictment  is  founded. 


Oakrtbsb  (i  38*>— FsDBBii.  Requi^tioii- 

GBIUINAL    LIABTLITT— BXPBESa  COKP.AIfT 

— "OolfMON  Cabbibb." 

2.  A  joint  stock  aaaociation  organized 
under  the  Kew  York  laws  to  do  an  expresa 
buainesB  is  subject  to  criminal  prosecution 
under  the  interstate  commerce  act  of  Feb- 
ruary 4.  1387  (24  Stat,  at  L.  379,  chap. 
104,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1ZS4), 
S  10,  as  amended  by  the  act  of  June  18, 
1910  (38  Stat,  at  L.  B39,  chap.  30S),i  |  10, 
making  any  common  carrier  s\;bject  to  the 
provisionfl  of  the  act  criminally  liable  for 
wilful  violations  of  its  requirements,  since, 
unJer  the  let  aection  of  the  original  act, 
aa  amended  by  the  act  of  June  20,  1908 
(34  Stat,  at  L.  684,  chap.  3«91,  U.  8,  Comp 
Stat.  Supp.  1911,  p.  1288),  the  term  "car- 
rier"  is  deRned  ai   including  ezpresa  eom- 

taa.  Nole.-For  other  cssei.  <?e  Orri.ri,  C«ot. 
Dfs.  t!  H.  87 :    Dsc.  t>lg.  9  3«  • 

For  other  deBDHIonB.  bw  Wor.1i  and  Phraaea. 
vol.  I,  pp.  1S13-1318:    vol.  J.  p.  ifinl.J 

[No.  062.] 


IN  ERROR  to  the  Diatrict  Court  of  tlia 
United  States  for  tha  Southern  Distria 
of  Ohio  to  review  a  judgmoit  aetUng  aaide 
the  indictment  of  an  expreac  company  (or 
violation  of  tha  act  to  regulate  eommeree. 
Reversed. 
Tbe  facta  are  stal«d  in  the  opinion. 
Aseietant  Attorney  Geiicral  Deniaon  and 
Mr.  Loring  C.  Christie  for  plaintiff  in  er- 


*Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court; 

This  ia  an  indictment,  under  the  act  to 
regulate  commerce,  of  the  Adains  Express 
Company,  by  that  name,  alleging  it  to  be 
"a  joint  stock  aaaociation,  organized  and 
esiating  under  and  by  virtue  of  the  common 
law  of  tbe  state  of  New  York."  A  sum- 
mona  to  the  Adams  Express  Company  waa 
issued  and  returned  served  on  Charles  F. 
Barrett,  general  agent  for  said  company.  ^ 
Thereupon  Harrett  moved  to  quasli  the  ser-JJ 
vice  and  return*"on  the  ground  that  the* 
aame  are  not  authorized  by  law,"  The 
entry  with  regard  to  the  action  upon  this 
motion  is  that  the  court,  "treating  said  mo- 
tion as  a  demurrer  to  the  indictment,  finds 
that  the  indictment  cannot  be  maintained 
against  the  Adams  Express  Company  (or 
tlie  reason  that  it  appears  on  the  face  of 
said  indictment  that  tbe  said  Adams  Ex- 
press Company  is  not  a  corporation,  but  ia 
a  joint  atocic  aseociation.  .  .  and  for  this 
reason  the  motion  to  quash  service,  treated 
as  a  demurrer  to  the  indictment,  is  aua- 
tained  and  the  defendant  discharged,  and 
the  cause  dismissed)  to  all  of  which  the 
United  States  of  America,  by   Ita  counsel. 

It  ia  objected  that  this  court  baa  no  Juria- 
diction  of  the  present  writ  of  error  under 
the  act  of  March  2,  1907,  chap.  2584,  34 
Stat,  at  L.  1246,  and  that  the  court  below 
had  no  authority  to  treat  the  motion  of 
Barrett  aa  equivalent  to  a  demurrer.  With- 
out following  the  defendant  into  tbe  nice- 
ties by  which  it  seeks  to  eacape  tbe  juris- 
diction of  this  court  after  having  eluded 
that  of  tbe  court  below,  it  is  enough  to  say 
tiiat  in  our  opinion,  if  we  are  to  go  behind 
tbe  entry,  the  decision  entered  was  one  set- 
ting aside  the  indictment,  and  was  based 
upon  the  conatruction  of  the  atatute  upon 
which  the  indictment  ia  founded,  within  the 
meaning  of  the  act  of  March  2,  1907. 

We  turn  to  the  merits.  7^  indictment 
alleges  that  the  Adams  Express  Company 
had  filed  -with  the  Interstate  Commerce 
Commission  its  schedules  of  rates  and 
clinrges,  specifies  what  those  charges  were 
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in  certain  caaei,  knd  seta  forth  in  different 
count!  inatuice*  in  wliicb  tlie  company  de- 
manded and  received  Bumi  in  cxcghb  of  ita 
arheduled  rates  for  tlie  parceli  carried;  in 
stiort,  diMibeyed  the  tct  ol  February  4,  1SS7, 
cbi{).  104,  I  e,  24  Stat,  at  L.  S79,  380.  U.  S. 
Comp.  SUt.  Supp.  1911,  pp.  1284,  1289. 
By  g  10  (amended  hj  act  of  June  18,  1910, 
ehap.  300,  §  10,  36  Stat  at  L.  639,  649)  any 
common  carrier  lubject  to  the  proviaiima  of 
the  aot,  wilfully  doing  tliii,  ia  guilty  of  a 

S  misdemeanor  and  liable  to  a  Sne. 

■  'The  objeetion  to  applying  g  10  to  the  de- 
fendant haa  been  indicated.  It  is  canflrmed 
in  ar^ment  by  the  citation  of  many  caaea 
in  which  auch  companies  are  treated  as 
■Imple  partnenbipa,  inolndji^  those 
which  this  court  has  declined  to  extend  the 
legal  fiction  applied  in  determining  juris- 
diction over  corporations  so  as  to  cover 
tbam.  Chapman  v.  Barney,  129  U.  S.  677, 
32  L.  ed.  BOO,  S  Sup.  Ct.  Rep.  426;  Great 
Boathem  Fire  Proof  Hotel  Co.  v.  Jonea,  177 
U.  S.  449,  454,  4S6,  44  L.  ed.  842,  844,  845, 
20  Sup.  Ct.  Bep.  690;  Thomas  v.  Ohio  State 
Cniveraity,  193  U.  S.  207,  40  L.  ed.  160,  25 
Sup.  Ct.  Rep.  24.  But  the  argument  ia  met 
t^  the  plain  words  of  the  statute  aa  It 
atanda.  For  by  1 1  of  the  original  act  of 
1SB7,  as  amended  by  the  act  of  June  29, 
1906,  ehap.  3691,  34  Stat  at  L.  684,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1238,  "the  Urm 
'common  carrier,'  as  uaed  in  this  act,  shall 
include  express  companies  and  sleeping  car 
eompaniea."  And  thus  the  liability  of  com- 
mon carriers,  created  by  i  10,  stands  as  if 
it  read  that  express  companies  violating  S  6 
■hould  be  guilty  of  a  misdemeanor  and 
liable  to  fine. 

It  baa  been  notorious  for  many  years  that 
•ome  of  the  great  expreas  companies  are 
organised  as  joint  stock  associstiona,  and 
the  reaaon  for  the  amendment  hardly  could 
be  seen  unlesa  it  waa  intended  to  bring 
those  aasoeiations  under  the  act  A*  sag- 
geated  in  the  argument  for  the  governmoit, 
no  one,  certain!;  not  the  defendant,  seenu 
to  have  donbted  that  the  statute  now  im- 
poses upon  them  the  duty  to  file  Khedulea 
of  rates.  American  Exp.  Co.  t.  United 
State*.  !12  U.  S.  622,  631,  63  L.  ed.  S36,  639, 
29  Sup.  Ct  Rep.  31S.  (The  American  Ex- 
press  Company  is  a  joint  stocic  asaocia- 
tion.)  But  If  it  imposes  upon  them  the 
duties  under  the  words  "common  carrier," 
as  interpreted,  it  Is  reasonable  to  suppose 
that  the  same  words  are  intended  to  im- 
pose upon  tfaem  the  penalty  inflicted  on 
common  carriers  in  ease  those  duties  are 
not  performed.  It  ia  true  that  a  doubt  was 
raised  by  the  wording  of  §  10  in  the  original 
act,  whether  corporations  were  indictable 
under  it    This  doubt  wai  met  hj  the  act 


of  February  IS.  1903,  ebap.  708,  1 1,  82 
Stat  at  L.  847,  U.  S.  Comp.  Btat.  Supp. 
1011,  p.  1306.  We  do  not  pereeive  that  anyg 
inference  can.  be  drawn*from  this  source  in* 
favor  of  a  construction  of  the  later  amend- 
ment other  than  that  that  we  deem  the 
natural   one. 

Tbe  power  of  CongreBs  hardly  is  denied. 
The  constitutionality  of  the  statute  as 
against  oorporatlons  ii  eatablished  (New 
Yoric  C.  &  H.  R.  R.  Co.v.UnitsdSUta,212 
U.  S.  461,  492,  S8  L.  ed.  613,  021,  20  Sup. 
Ct.  Rep.  304),  and  no  reaaon  ia  suggested 
wby  Congress  baa  not  equal  power  to  charg* 
the  partnership  assets  with  a  liability,  and 
to  peraonify  tbe  company  so  far  as  to  collect 
a  fine  by  a  proceeding  against  it  by  tbe 
company  name.  That  is  what  we  believe 
that  Congreaa  intended  to  do.  It  Is  to  ba 
observed  that  the  structure  of  the  company 
under  the  laws  of  New  York  is  au«h  tbat 
a  judgment  against  it  binds  only  the  Joint 
property,  (National  Bank  v.  Van  Derwer- 
lier,  74  N.  Y.  234),  and  that  it  baa  other 
characteristics  of  separate  being  (Westfiott 
V.  Fargo,  61  N.  Y.  642,  10  Am.  Rep.  300; 
Re  Jones,  172  N.  Y.  676,  60  L.R.A.  476,  66 
N.  E.  070;  Hibbs  t.  Brown,  190  N.  Y.  ICT, 
S2  N.  E.  1108).  Indeed,  article  B  of  the 
Constitution  of  the  state,  after  jM'ovidiDg 
that  the  term  "corporations,"  as  there  used, 
ahall  be  construed  to  include  all  joint  stock 
companies,  etc,  having  any  of  the  powers  or 
privileges  of  corporations  not  possessed  by 
individuals  or  partnerships,  as  these  com- 
panies do  (Re  Jones,  172  N.  Y,  S75,  679,  60 
L.RA.  476,  66  N.  E.  570),  goes  on  to  de- 
clare that  all  corporations  may  sue  and  be 
sued  'in  like  cases  as  natural  persons.'  We 
do  not  refer  to  the  law  of  New  York  In 
order  to  argue  that  by  itself  it  would  sufllos 
to  make  applicable  the  principle  of  Liver- 
pool &  Lt  Life  A,  F.  Ina.  Co.  v.  Massachusetts 
( Liverpool  A  h.  Life  t  F.  Ins.  Co.  v.  Oliver } , 
10  Wall.  GSa,  19  U  ed.  1026.  We  refer  to  it 
simply  to  show  the  semicorporate  standing 
that  these  companies  already  had  locally  as 
well  aa  in  the  popular  mind;  and  thus  that 
the  action  of  Congress  was  natural  and  to 
be  expected,  If  we  take  its  words  to  meaa 
all  that  by  construction  they  Import 

Judgment  reverMd. 
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contract  for  the  conveyance  of  a  parcel 
of  land  to  a  person  who  was  to  erect  cer- 
tain bouses  upon  two  lota  in  audi  parcel. 
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And  neoiiTej  them  to  the  Tendon,  free  ftod 
clear  of  M  encumbrance!,  U  not  so  changed 
u  to  release  the  suret;  on  Uie  bond  con- 
ditioned for  the  vendee'e  faithful  perform- 
ance of  the  contract  by  an  arrangement  by 
which  the  two  lots  mrs  raserred  from  ttie 
eonveyance  in  order  to  save  the  expenM  of 
their  reconveyance. 

[Bd.  Nats.— For  othar  eaae^  »et  Prtnclrnl  ^ni 
BuratT.  C<nt  Die  H  Ut-ltli    Dec  Dig.  {  99.*] 

[No.  27S.] 
Argued  Uay  1,  1013.    Decided  Juni  0,  ISIS. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  reviem  a  judg- 
ment which  ofBrmed  a  judgment  of  the  Su- 
preme  Court   of   the   District   in   favor   of 
plaintiffs  in  an  action  against  the  sureties 
Upon  a  bond.    Affirmed. 
6m  Hme  case  below,  30  App.  D.  C.  33«. 
The  facts  ar«  stated  in  the  opinion. 
Messrs.    OharlM    Poe   and    Alfred    D. 
Smltli  for  plaintiffs  in  error. 
Messrs.  John  Rldont  and  W.  B.  Ambrose 
H  for  defendants  in  error. 

: 

•  Mr.  Justice  Pitney  delivered  the  opinion 
•f  the  court: 

By  the  judgment  here  under  review  tiie 
court  of  appeals  affirmed  a  judgment  in 
favor  of  the  Messrs.  McKimmie  against 
Wiltdnson  and  Kemp  tn  an  action  upon  a 
bend  they  had  signed  as  sureties  for  ona 
Borton.  By  an  agreement  in  writing,  the 
McKimmies  agreed  with  Horton  to  convey 
to  bim  four  lots  in  bloclc  S  of  Todd  and 
Brown's  subdivision  of  Mount  Pleasant  and 
Fleasant  Plains  for  (11,600,  which  he  agreed 
to  talce  and  pay  for  u  follows:  To  assume 
a  mortgage  of  $3,000  and  pay  91,000  on  de- 
livery of  the  deed;  to  reeonvey  to  the 
Heasrs.  McKinunie  two  lots,  each  18  feet  8 
inches  front  on  Brightwood  avenue  (part 
of  the  land  above  described),  free  and  dear 
of  encnmbraneea,  and  erect  on  each  of  tlieas 
lots  a  two-story  brick  dwelling,  according 
to  approved  plans  and  specifications,  within 
eight  months  from  the  date  of  the  agree- 
ment, for  wbicfa  construction  and  comple- 
tion, clear  of  mechanics'  liens  or  other  en- 
cumbrances, Eorton  agreed  to  furnish  a 
sufficient  and  satisfactory  bond  to  the  Mo- 
S  Kimmiea;   and  for  the  balance  of  the  pur- 

•  ehsse  price,  (BOO,  Hortoo  was*to  give  two 
notes,  secured  by  a  second  deed  of  trust 
upon  two  other  lots  in  the  tract,  "upon 
which  he  is  to  erect  bouses  similar  to 
those  herein  described."  The  agreement  ex- 
pressly provided  that  "the  said  houses  oou- 
tracted  for  to  be  constructed  as  aforesaid 
■ball  be  delivered  upon  their  completion  to 


the  parties  of  the  first  part  [the  Meura. 
McKimmie]  as  their  property  in  fee  simply 
and  shall  i>e  free  and  clear  of  all  eneom- 
brancea  or  liens." 

The  bond  in  suit  reelted  the  sgreement, 
and  was  conditioned  for  its  faithful  per- 
formance by  Horton. 

The  opinion  of  the  eourt  of  appeals  (3S 
App.  D.  C.  330)  eeU  forth  the  full  history 
of  the  controvert  and  the  course  of  the 
trial.  We  deem  it  necessary  to  mention 
only  one  of  several  matters  that  were  dis- 
cussed In  argument  before  us,  and  that  la, 
the  contention  that  the  plaintiffs  in  error 
were  dischsrged  from  responsibility  as  sure- 
ties because  of  the  fact  that  by  arrange- 
ment made  between  the  Measrs.  McKimmie 
and  Horton,  instead  ol  their  conveying  to 
bim  the  two  lots  that  were  to  be  theirs  in 
outcome,  and  upon  which  be  was  to 
build  the  houiea  that  were  to  become  tbeir 
property,  they  bad,  with  his  consent,  re- 
served these  two  lots  from  the  conveyance. 
We  sgree  with  the  court  of  appeals  that 
white  in  form  the  contract  required  the 
plaintiffs  to  convey  the  whole  of  the  land  to 
Horton,  who  was  to  erect  certain  houses 
the  two  lots  and  reeonvey  them  to  the 
plaintiffs  free  and  clear  of  encumbrance*, 
the  real  purpose  and  effect  of  the  agreement 
that  Horton  was  to  bave  title  to  the 
remainder  of  the  land  in  consideration  of 
his  erecting  these  two  houses  for  the  plain- 
tiffs; and  that,  notwithstanding  the  form  of 
the  contract.  Its  essence  was  such  that  if 
the  McKimmies  had  conveyed  the  whole  plot 
to  Horton,  they  would  nevertheless  have 
remained  in  equity  the  owners  of  the  two 
ts.  For  a  court  of  equity  loolcs  to  sub- 
anoe  rather  than  to  form. 
It  is  hardly  necessary  to  say  that  theg 
qneation  whether'tbe  contract  of  the  prin-* 
elpttl  has  been  altered  so  aa  to  diacbarge  the 
wiMtj  ia  to  be  decided  according  to  the 
eaaentiala,  in  whatever  jurisdiction  it  may 
be  raised.  And  eo  we  think  tbe  court  etw- 
rectly  held  that  the  arrangement  that  waa 
made  between  the  McKimmies  and  Horton, 
reserving  tbe  two  lots  from  the  convey- 
ance in  order  to  save  the  expense  of  a  re- 
eyance,  was  not  a  material  change  in 
the  contract;  that  it  did  not  alter  the  po- 
ition  of  either  Horton  or  his  sureties;  and 
therefore  did  not  discharge  the  latter.  Read 
Bowman,  2  Wall.  681,  003,  17  L.  ed.  812, 
SIS;  Reese  v.  United  States,  B  Wall.  13,  21, 
19  L.  ed.  541,  644;  Cross  v.  Allen,  141  U.  B. 
637,  36  L.  ed.  843,  84B,  12  Sup.  Ct 
Rep.  07. 
Judgment  affirmed. 
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DISTRICT  OF  COLUMBIA  t.  PBITY. 


JAMES  T.  PBTTy,  Charlei  W.  Church  et 
&L,  Exeanton  of  Cli&rlei  B.  Church, 
Dectued,  Jeue  B.  Wilton,  and  Q«oige 
T.  Deerlng. 

DiarsiCT  ov  Columbia  (I  7*)  — Bonn  of 

AEDiTOB  — Liability    or    Sdrbtt— Ao- 

conHTiiro  FOB  Pkbutt  Wore  DiroaiTS. 

1.  T\m  BuretfcB  on  the  official  bond  of  the 

Miditor  of  the  District  of  Columbia  could 

not   be   made   accountable   for   moneja   de- 

Cited  hj  citizena  with  the  collector  of 
ea  for  street  improvementa  uain  the 
permit  system  bf  an^  lulea  of  the  eommia- 
sionrrs  of  the  District  relative  to  the  dia- 
poaition  of  auch  moneya,  since,  there  being 
no  statute  authoriiing  the  comniissioners 
to  receive  or  expend  sucb  depocite,  they 
were  not  public  moQeya  in  any  legal  senee, 
but  funds  of  private  citizena,  held  eztia- 
officially  by  the  public    "" 


I     DiBtl 


ct   of 


Columbia,  Cent  Dts.  I  •:   D«.  DIr.  |  T.>I 
DlSTBICT    0»    COLDKBIA    <|    7*) — LlASIUTT 

OF  AuDiTOB — Fadlis  of  Olkre. 

2.  Besponsibility  for  the  faults  of  the  dis- 
bursing clerk  was  not  impoaed  upon  the 
auditor  of  the  Diatrict  of  Columbia  by  the 
act  of  March  3,  lf<91  (2B  Stat,  at  L.  10G4, 
chap.  fi4S),  providing  for  such  clerk  to  bu 
aubordinnte  to  the  commisaionera  of  the  Dis- 
trict, who  were  to  be  held  reaponaihle  for 
his  acts  and  defaults,  and  authorizing  him 
to  pay  laborers  and  employee*  "with  moneya 
advanced  to  him  by  the  commissioners  in 
their  diacretion,  upon  pay  rolls  or  other 
vouchers  audited  and  approved  by  the 
auditor  of  the  Diatrict  of  Columbia,  and 
certified  by  the  commisaioners,  aa  novr  re- 
quired by  law,"  nor  by  the  rules  promul- 
gated by  an  order  of  the  commisaioncrs  un- 
der date  of  June  IS,  1688,  relating  to  tha 
diapoaition  of  moneys  deposited  by  citiiena 
wiUi  tha  colicctor  of  taxes  for  street  im- 
provements under  the  permit  ayatem. 

[Ed.  NoU.— For  otber  cb»s,  see  District  of 
Columbia,  C«nL  Dis.  I  (;    D«e.  Dig.  1  7.'] 

[No.  sie.] 

Argued  Hay  8,  1913.    Decided  Jane  B,  1913. 


IN  ESROB  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
Judgment  which  affirmed  a  Judgment  of  the 
Supreme  Court  of  the  District,  sustaining 
■  demurrer  to  the  declaration  in  an  action 
upon  an  official  bond.    Affirmed. 

6e«  same  eas«  below,  37  App.  D.  C.  ISO. 

The  facts  are  stated  Id  the  opinion. 

Mr.  Edward  H.  TbomnB  for  pluntiff 
in  error. 

Hr.  J.  J.  DRrilngton  lor  defendant*  in 
error  Charles  W.  Church  and  Qeorge  T. 
Deering. 

Mr.  W.  C.  Sullivan  for  defendant  in  error 
Junes  T.  Petty. 


Messrs.  Jackaon  H.  Balaton,  Frederick 
L.  Biddons,  and  William  E.  Richardson  for 
defendant  in  error  Jesse  B.  Wilson.  « 

g 
*  Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

This  action  waa  founded  upon  the  official 
bond  of  James  T.  Petty,  auditor  ot  the  Dis- 
trict of  Columbia,  given  by  him  and  his 
sureties,  bearing  date  May  1st,  1868,  and 
conditioned   as   foilowa: 

"Whereaa,  the  above  haunden  James  T. 
Petty  haa  been  appointed  to  the  office  of 
auditor  in  and  for  the  Diatrict  of  Columbia, 
now,  therefore,  the  condition  of  aaid  obliga- 
tion ia  such  that  if  the  said  Jamea  T.  Petty 
ahall  faithfully  and  efficiently  perform  all 
the  duties  of  hia  said  office,  as  provided  for 
by  law,  and  the  rules  and  regulations  from 
time  to  time  duly  prescribed  for  the  govern- 
tnent  of  the  civil  service  of  aaid  District, 
and  ahall  well  and  truly  pay  over,  disburse, 
and  account  tor  all  moneys  that  shall  com* 
to  hia  handa,  aa  the  law  and  ordere  govern- 
ing said  service  ahall  require,  then  said  ob- 
ligation to  be  void;  otherwise  to  remain  in^ 
full  force."  g 

'The  supreme  court  oi  the  District  sua-* 
tained  a  general  demurrer  to  the  original 
declaration,  and  to  several  success!  va 
amended  ones.  Upon  the  last  occaaion  an 
appeal  was  talcen  from  the  judgment  of 
that  court  to  the  court  of  appeals,  resulting 
in  an  affirmance  (37  App.  D.  C.  I5S),  and 
the   present   writ   of   error   waa   then   aued 

The  declaration,  in  ita  final  form,  acta 
forth  the  aeveral  acta  of  Congress  under 
which  it  was  sought  to  charge  the  de- 
fendant Petty,  aa  auditor,  with  the  custody 
of  or  responsibility  for  certain  moneys  men- 
tioned In  the  several  breaches  asaigned;  and 
also  sets  forth  certain  rules  and  re^rula- 
tions  prescribed  by  the  commissioners  of 
the  district  concerning  the  office  of  auditor, 
that  are  said  to  impose  such  responsibility. 

If  the  averments  do  not  show  a  liability 
on  the  part  of  the  auditor  and  his  sureties, 
it  is  no  fault  of  the  pleader.  The  fact  is, 
aa  was  frankly  avowed  at  the  Bar,  that  it 
was  not  intended  to  charge  that  any  of  the 
motleys  in  question  came  into  the  handa  of 
Mr.  Petty  personally,  or  were  by  him  miaap- 
propriat«d;  that  in  fact  it  waa  the  dis- 
bursing clerk  in  the  auditor's  office  who 
cashed  certain  cheeks  and  embezzled  the  pro- 
ceeds. The  theory  of  the  declaration  ia 
that  Petty,  as  auditor,  is  responsible  for 
the  moneys  represented  by  the  checks,  and 
bound  to  make  good  the  defalcation  of  the 
disbursing  officer:  and  this  becntisn  of 
the  character  of  the  duties  impoaed  upon  the 
auditor  in  respect  of  certain  funds  known 
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33  SUFREUB  (K)UBT  REFORTEB. 


Ooi.  Tkuc. 


aa  the  "Permit  Fund,"  or  the  "Depotit  and 
AwesHment   Fund,   Whole-Cost   Work,"   etc 
The  history  of  the  legislation  under  which 
the  government  of  the  District  wsa  organ- 
ized and  its  affairs  conducted,  down  to  and 
during  the  period  covered  b;  this  action,  is 
rehearsed  in  the  opinion  of  the  court  of  ap- 
peals, and  it  would  serve  no  useful  purpose 
to  repeat  it  here.     The  history  of  the  office 
_of  auditor,  and  the  peculiar  statutes  under 
g  which  it  is  sought  to  hold  him  responsible 

•  for*the  custody  and  disbursement  of  moneys, 
and  other  duties  aside  from  those  that  be- 
long to  the  office  ex  vi  termini,  are  re- 
hearsed. Certain  rules  promulgated  by  an 
order  of  the  District  commissioners,  under 
date  June  13,  1B88,  are  likewise  set  forth. 
They  have  to  do  with  the  dispoaition  of 
moneys  deposited  with  the  collector  of  taxes 
of  the  District  by  citizens  of  the  District 
for  (inter  alia)  "permit  work."  Certain 
datiea  akin  to  the  normal  functions  of  an 
auditor  are  by  these  rules  imposed  upon 
that  ofScer,  among  which  are  the  examina- 
tion of  vouchers  and  pay  rolls  prepared  by 
the  luperintendenta  of  streets  and  of  sewers, 
respectively,  for  services  rendered  or  ma- 
terial furnished,  payable  from  the  permit 
fond;  approval  of  euch  pay  rolls  and  vouch- 
ers if  found  correct;  and  the  making  of 
requisitions  upon  the  collector  of  taxes  for 
the  amount  thereof.  A  separate  section  pro- 
vides that  "once  a  month,  upon  a  day  r^u- 
lorly  set  apart  for  the  purpose,  the  pay  clerk 
of  the  auditor's  office  shall  take  the  rolls 
thus  prepared,  with  the  money  necessary  to 
meet  the  same,  repair  to  the  places  where 
the  work  is  being  done,  and,  after  proper 
identifications,  and  receipts  given,  pay  in 
eash  to  each  claimant  the  amount  found  to 
be  due.  Be  shall  give  bond  with  approved 
security  in  the  sum  of  tS.OOO  for  the  faith- 
ful performance  of  the  duties  required  of 
him."  By  another  section  the  auditor  is 
to  debit  the  collector  of  taxes  with  de- 
posits on  account  of  permit  and  license 
funds,  and  credit  him  with  requisitions 
bonored  by  the  collector.  By  another  sec- 
tion the  auditor  is  to  "debit  himself  with 
tbe  moneys  received  from  the  collector  of 
taxes  upon  requisition  made  as  provided  in 
1 1,  and  credit  himself  with  payments  upon 
Touchers  duly  certified  and  approved,  aa  in 
BS2  and  7."  By  9  T,  after  the  work  for 
which  a  deposit  has  been  made  has  been 
completed  and  paid  for,  the  auditor  is  to 
•tote  the  account  with  the  depositor,  make 

a  requisition  upon  the  collector  for  any  bal- 

•  once  due  the  depositor.'ond  repay  the  same 
upon  presentation  of  the  original  certificate 
of  deposit. 

Tbe  meaning  of  the  terms  "permit  work" 
and  "pcimit  fund"  to  npWnad  in  tbt  dee- 


laration  as  follows:  That  in  the  course  of 
administration  the  commisaiouera  found  it 
expedient  that  all  work  done  by  the  District 
of  Columbia  as  the  result  of  outs  made  in 
streets,  avenues,  roads,  and  alleys  in  said 
District  be  paid  from  a  fond  known  ■■  tha 
'Deposit  and  Assessment  Fund,'  which  waa 
whole-cost  work,  and  thereupon  the  said 
commissioners,  on  February  8,  1897,  ordered 
that  for  convenience  in  keeping  the  aeootinta 
in  cases  of  repairs  made  by  tbe  District  al 
cuts  in  pavements  and  other  work  done  by 
the  District  which  were  paid  for  from  pri- 
vate  deposits,  a  general  account  be  opened, 
styled  'Deposit  and  Assessment  Fund,'  and 
that  all  material  and  labor  for  such  work  be 
charged  against  said  account,  and  be  paid 
by  assessment  against  the  depoaits  made  for 
such  purposes." 

Until  the  making  of  the  order  of  June  IS, 
19SB,  there  was  no  law,  rule,  or  r^pilation 
making  the  auditor  of  tbe  District  account- 
able for  public  moneys,  and  we  agree  with 
the  court  of  appeals  that  since  there  was 
no  statute  authorizing  the  District  com- 
missioners to  receive  or  expend  such  permit 
work  deposits,  the  order  Imposed  no  liabU- 
ity  upon  the  auditor's  bondamen,  becaus« 
the  moneys  received  from  dtisens  for 
straet  improvements  under  the  permit  sys- 
tem were  not  public  moneys  in  any  legal 
sense,  but  funds  of  private  citiiena,  held 
extraofflcially  by  the  public  officers. 

The  act  of  Congress  of  March  3,  1901  (28 
Stat  at  L.  1064,  chap.  648),  provided  for 
a  disbursing  clerk,  and  authorized  him  to 
pay  laborers  and  employees  of  the  District 
"with  moneys  advanced  to  him  by  the  com- 
missioners in  their  discretion,  upon  pay  rolla 
or  other  vouchers  audited  and  approved  by 
the  auditor  of  the  District  of  Columbia,  andgg 
certified  by  the  commissioners,  as  now  r«-g 
quired  by'law."  This  clerk  was  made  aub-» 
ordinate  to  the  commissioners,  and  they 
were  held  responsible  for  his  acts  and  de- 
faults. The  declaration  avers  that  this  dis- 
bursing clerk  was  the  same  as  tbe  "pay 
clerk"  referred  to  in  the  order  of  June  13, 
188S. 

Be  this  aa  it  may,  we  find  nothing  in  the 
law,  nor  in  that  order,  to  impose  responsi- 
bility for  the  faults  of  the  disbursing  clerk 
upon  the  auditor. 

Moreover,  the  breaches  assigned  in  tbe 
declaration  do  not  appear  to  pertain  to  any 
of  the  duties  imposed  upon  the  auditor  by 
any  of  the  laws,  or  rules,  or  regulations  to 
which  we  are  referred. 

Four  of  the  aasigned  breaches  set  up  that 
certain  checks,  some  drawn  by  the  disburs- 
ing officer  and  countersigned  by  tbe  audi- 
tor, and  others  drawn  by  the  auditor,  all 
payaUs  to  his  order  as  auditor,  and  U>- 
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AUERICAS  NAT.  BANE  v.  UILLER. 


dOTMd  bj  klm  At  aueb,  should  hnve  bean 
d«po«itBd  by  bim,  "in  aeeordanee  iritb  law 
and  ths  rales  goreming  the  conduct  of  hii 
office,"  with  the  TreMnrer  oi  Um  United 
StBto;  or  ibonld,  "in  aooorduiM  with  law 
and  the  rules  and  regulationa  atoreuid, 
have  been  deposited  in  a  certain  bank  as 
reimbursement  of  the  Deposit  and  Assess- 
ment Fund;  or  should  have  be«n  deposited 
in  bank  to  the  credit  of  Petty  as  suditor, 
for  the  beaeflt  of  the  whoI«>eost  work,  et«.; 
that  in  each  instance,  tlie  checks,  having 
been  indorsed,  were  not  so  deposited,  but 
were  cashed  sjid  the  proceeds  never  paid  or 
accounted  for  to  the  plaintiff,  etc  For 
reasons  already  mentioned,  the  pleader  has 
studiously  refrained  from  averring  that 
these  ohecks  were  cashed  b;  Petty,  or  that 
the  proceeds  thereof  in  any  way  came  to  bis 
bauds.  The  legitimate  inferenee  is  to  the 
otmtratj;  and  that  some  other  official,  for 
whose  misconduct  Petty  was  not  by  law 
responsible,  took  the  proceeds.  Far  in  none 
of  the  breaches  is  the  duty  attributed  to 
Petty  covered  by  any  of  the  laws,  rules,  or 
a  regulations  that  are  cited.  The  fifth  breach 
g  charged  is  that  Petty,  as  auditor,  failed  to 
*  account  for*moneys  of  the  District  of  Co- 
lumbia which  came  to  his  hands,  repre- 
sented by  certain  specified  checks,  from 
funds  belonging  to  the  whole-cost  work,  un- 
lawfully drawn  by  Petty  ai  auditor,  tbe 
checks  being  payable  to  tlie  order  of  Petty 
"as  disbursing  agent,  Rock  Creek  Park, 
D.  C.;"  that  these  checks  and  the  proceeds 
thereof  were  unlawfully  used  by  Petty  in 
bis  capacity  as  such  disbursing  agent,  etc., 
etc.  Upi»  the  argument  no  attempt  was 
made  to  support  this  brmeb,  and  as  it  ap- 
pears to  charge  duties  that  are  not  covered 
by  any  of  the  laws  or  rules  cited,  we  dis- 
miss it  without  further 
Judgment  affirmed. 


Banks  afd  Barkins  (|  141*)— Coi.i.ec- 
noN  —  SERDina  Cbkck  Uibect  to 
DnAWn  Bahk  — "Paiiunt  is  Usual 
Covun." 

1.  The  performance  by  a  bank  on  which 
a  check  is  drawn  of  the  dual  function  of 
collecting  and  crediting  when  such  a  ch«:k 
is  sent  directly  to  that  bank  for  collection 
closes  the  transaction,  and,  in  tlie  absence 
of  fraud  or  mutual  mistake,  is  equivalent 
to  payment  in  usual  course. 

rEd.  Not*.— n>r  ether  nua.  lea  Bunks  and 
Banklfis.  Crat.  m%.  i%  »7.  UB;    Ok.  Dig.  |  Ul.'i 

Bakks  and  Bakkiro  <|  142*1— Notice— 
iKFunna  Erowlkdok  of  Pbesidem  to 
Bark. 
C  A  bank  taking  its  president's  check  on 


!harg«abl«  In  law  with  the  knowledge  thai 
be  was  insolvent  and  was  indebted  on  un- 
matured paper  to  the  bank  on  which  tfas- 
check  was  drawn,  since  it  was  to  bis  per- 
sonal interest  to  conceal  any  fact  which 
would  prevent  bis  bank  from  receiving 
paper  in  satisfaction  of  a  debt  which  had 
twen  unlawfully  contracted  by  reason  of  hia 
official  position. 

[Ed.  FfDl".— Far  ctb-r  ci>b~«,  aea  Banki  and 
BanklDE.  Cant.  Dig.  Ct  410.113 :    Dec,  Die  I  14S.*> 


Argued  Uay  9,  1913.    Decided  June  0,  1S13. 

IN  ERROS  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Middle 
District  of  Tennessee  in  favor  of  plaintiff 
in  a  suit  by  the  agent  of  an  Insolvent  na- 
tional bank.     Affirmed. 

See  same  case  below,  107  C  C.  A.  4U, 
186  Fed.  338. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jobn  M.  Qant  and  J.  S.  Pilcher 
for  plaintiff  in  error. 

Mr.  Slosa  D.  Baxter  for  defendant  in  ar- 


Mr.  Justice  liftmar  delivered  th«  opinion* 
of  the  court: 

R.  H.  Plant,  of  Macon,  Georgia,  kept  a 
deposit  account  with  the  American  National 
Bank  of  Nashville,  and,  on  May  IS,  1»IM, 
was  indebted  to  it  in  the  sum  of  SSO.OOO  on 
paper  which  matured  two  or  three  weeks 
later.  He  was  generally  regarded  sa  a 
wealthy  man,  hut  was  in  fact  insolvent. 
While  so  insolvent  he,  on  May  13,  1904, 
gave  to  the  First  National  Bank  of  Macon, 
of  which  he  was  president,  a  check  for 
P.^,000  <Hi  account  of  an  indebtedness  due  by 
him  to  it. 

The  Macon  bank  at  once  mailed  tha 
check  to  the  Nashville  bank  with  instruc- 
tions to  place  it  to  the  credit  of  the  Macoa 
bank.  The  check  was  received  by  the  Nash- 
ville bank  at  8  o'clock  Monday  morning. 
May  10th.  The  letter  was  opened  shortly 
after  S  o'clock,  and  was  credited  to  the 
Macon  bank's  account  about  11  o'clock^ 
A.  It., — an  hour  or  »o  aft«r  a  petition  iug 
bankruptcy  had'been  filed  against  Plant  in* 
Afacon.  His  failure  precipitated  a  nu  ou 
tbe  Macon  bank,  and,  the  same  day,  l^ 
direction  of  the  Comptroller  of  the  Treas- 
ury, a  receiver  was  appointed  for  it  under 
Rev.  Stat.  S  S234,  U.  S.  Camp.  Stat.  IQOl, 
p.  3307. 

The  Nashville  bank  was  not  advised  of 
cither  of  these  failures,  and  about  2  o'clock  . 
it  charged  the  tS.OOD  cheek  to  Plant's  a» 
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count,  and  the  same  dmj  nwUad  to  tka 
Uaaon  bank  ■  letter  itating  that  ita  ••- 
count  had  been  credited  with  (3,000.  Four 
or  five  daja  later,  having  learned  of  FlanVa 
baokruptcj,  it  charged  oft  the  {3,000,  claim- 
ing that  Plant's  insolvency,  on  May  Ifitta, 
gave  to  the  Nashville  bank  the  rigbt  of 
set-oS  even  as  against  the  unmatared 
drafts.  Carr  v.  Hamilton.  120  U.  8.  256, 
82  L.  ed.  670,  6  Sup.  Ct  Rep.  295. 

The  plaintiff  was  subsequentlf  appointed 
•gent  of  the  Macon  bank  under  Rev.  Stat 
I  S234,  and  brought  suit  against  the  Nash' 
ville  bank  for  the  recovery  of  13,000.  Uo*t 
of  the  facts  were  agreed  upon,  but  much 
evidence  was  taken  for  the  purpose  of  show- 
ing that  the  Macon  bank  had  notice  of 
Plant's  tusolvencj,  and  at  the  conclusion 
of  the  testimony  each  party  moved  that  a 
verdict  be  directed  in  its  favor.  Beutell  v. 
Magone,  157  U.  S.  164,  3B  L.  ed.  664,  IS 
Sup.  Ct.  Rep.  666.  The  court  instructed 
the  jury  to  find  for  the  plaintiff.  The 
judgment  was  affirmed  (107  C.  C.  A.  466, 
186  Fed.  338)   by  the  circuit  court  of  ap- 

There  are  some  disadvantages  of  sending 
a  check  for  collection  directly  to  the  bank 
on  which  it  Is  drawn,  bnt  when  such  bank 
performs  the  dual  function  of  collecting  and 
crediting  the  transaction  is  closed,  and,  in 
the  absence  of  fraud  or  mutual  mistake,  is 
equivalent  to  payment  in  usual  eonrse. 
First  Nat.  Bank  v.  Burkhardt,  100  U.  S. 
6S9,  25  L.  ed.  768.  In  the  present  cose  it 
was  BS  though  an  ofDcer  of  the  Macon  hank 
had  presented  the  check  to  the  teller  of  the 
Nashville  bank,  and,  on  receiving  the 
money,  had  paid  it  bock  over  the  counter 
^  for  deposit  to  the  credit  of  the  Macon  bank, 
g  The  Nashville  bank,  however,  claims  that 
•  there  was  'here  the  element  of  fraud  and 
mistake  which  entitles  it  to  cancel  the 
credit;  Insisting  that  the  Macon  bank,  hav- 
ing notice  that  Plant  was  insolvent,  could 
not  collect  the  check  for  (3,000  without  no- 
tifying the  Nashville  bank  of  such  insol- 
vency, so  that  it  might  assert  its  superior 
right  under  its  banker's  lien,  and  set  oS  the 
93,000  deposit  against  Plant's  debt  of 
»60,000. 

The  law  undoubtedly  permits  an  insolvent 
to  prefer  one  creditor  over  another,  and  al- 
lows such  creditor  to  retain  such  preferen- 
tial payment  against  all  persona,  except  the 
trustee  in  bankruptcy,  when  the  payment 
has  been  made  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy,  and 
with  reasdnable  cause  to  believe  that  a  pref- 
erence would  be  effected.  We  do  not  enter 
upon  the  question  as  to  whether  this  right 
to  be  preferred  is  modified  1^  prineiplea  of 
squity,  or  whether  the  holder  of  a  ehack.  In 


prw«ntlsg  It  to  a  bank  for  payment,  to 
Ixnmd  to  give  information  that  fiie  faank^ 
depositor  and  debtor  was  inaolvenL  For 
in  this  case  it  diatinutly  appears  thai  Um 
officers  of  the  Macon  bank  did  not  know 
that  Plant  was  insolvent  at  the  titoM  he 
gave  the  check,  at  the  time  they  mailed  the 
check,  or  at  the  time  it  was  received  by  the 
Nashville  bank,  nor  did  they  know  that 
Plant  was  Indebtod  to  the  Nashville  bank. 
Such  notice,  however,  is  sought  to  be  im- 
puted to  the  Macon  bank  because  Plant  was 
its  president,  and  It  is  argued  that  what  h« 
knew  the  bank  must  b«  oonsidered  as  know- 
ing. 

This  prsMuts  another  phase  of  the  oft- 
recurring  question  as  to  when  and  how  tar 
notice  to  an  agent  is  notice  to  his  principal. 
In  view  of  the  many  decisions  on  the  snb- 
jeet,  it  is  unnecessary  to  do  more  than  to 
apply  them  to  the  facta  of  this  case.  If 
Plant,  within  the  scope  ol  his  office,  had 
knowledge  of  a  fact  which  it  was  his  du^ 
to  declare,  and  not  to  his  interest  to  con-M 
ceal,  then  his  knowledge  is  to  be  treated  as^ 
that  ot  the  bank.  For  he  is*then  presumed* 
to  have  done  what  h*  ought  to  have  donc^ 
and  t<i  have  actually  given  the  fnformatitm 
to  his  principal. 

But  if  the  fact  of  his  own  Insolvency  and 
of  his  personal  indebtedness  to  the  Nash- 
ville bank  were  matters  which  it  was  to  bia 
interest  to  conceal,  the  law  does  not  by  « 
Action  charge  the  Macon  bank,  of  which  ho 
was  president,  with  notice  of  facts  which 
the  agent  not  only  did  not  disclose,  but 
which  he  was  interested  in  concealing. 
Plant  was  a  private  banker  in  Maoon,  and 
such  indebted  to  the  First  National  Bank 
of  Macon,  of  which  he  waa  president,  and 
far  dominated  as  to  compel  it  to  take 
e  of  the  large  balances  against  him  in 
the  clearing  house,  frequently  more  than 
60  per  cent  of  the  (200,000  capital  of  the 
Macon  bank.  On  May  13th  Plant  was  in* 
debted  to  the  Macon  bank  on  this  account 
between  (76,000  and  (100,000.  A  national 
bank  examiner  was  in  the  city,  and  it  was 
rpected  that  he  would  examine  the  books 
the  Macon  bank  within  a  few  days,  when 
this  illegal  overdraft  by  the  president  would 
appear.  Rev.  Stat.  )  6200,  U.  S.  Comp. 
Stat.  1001,  p.  3494;  Evans  v.  United  States, 
163  U.  S.  G34,  38  L.  ed.  830,  14  Sup.  Ct. 
Rep.  934,  9  Am.  Grim.  Rep.  663.  Plant 
thereupon  gave  the  bank  checks  and  com- 
mercial paper  to  pay  the  balance.  It  waa 
to  his  personal  interest  to  conceal  any  fact 
h  would  prevent  the  Macon  bank  from 
recdving  paper  in  satisfaction  of  a  debt 
which  had  been  unlawfully  contracted  by 
reason  of  his  <^eia)  poaition.  An  elemenl 
of  that  istercat  waa  that  he  should  conceal 
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not  atsij  the  fact  of  his  insolvency,  but  tlio 
fact  of  hii  indebtedoeBB  to  tb«  Nashville 
bank,  lest  the  Macon  bank  should  thereby 
refuse  to  take  the  $3,000  cheek  at  ita  lace 
value.  Without,  therefore,  inquiring  as  to 
what  would  have  been  the  dut;  of  the 
Macon  bank  had  it  known  of  Plant's  in- 
aolvency  and  indebtedness  on  the  t50,000 
-drafts,  we  hold  that  aa  It  bad  no  such 
knowledge  in  fact,  it  was  not  charged  with 
auoh  knowledge  in  law.  The  judgment  is 
«fBrmed. 


(19  D.  B.  Ell.) 

CHICAGO,     BURLINGTON,    A    QUINCY 
RAILROAD  COMPANY,  PIff.  in  Brr, 

WILLIAM  H.  HALL. 

Bankbuptct  (I  3BS*>— Liens  on  Bxemxs 

PlOFEBTT. 

1.  Liens  against  property  which  may  be 
set  aside  to  the  bankrupt  as  exempt,  and 
to  which,  therefore,  the  trustee  in  bank- 
ruptcy, nnder  the  act  of  July  1,  1S98  (30 
etat.  at  L.  644,  chap.  S41,  U.  B.  Comp. 
Stat.  1901,  p.  3418),  3  70,  acquires  no  title, 
are  included  in  the  provisions  of  3  B7I  of 
that  act,  which  declares  that  all  liena  ob- 
tained through  legal  proceedings  against 
an  insolvent  within  four  months  of  the 
bankruptcy  proceedings  shall  be  deemed 
null  and  void  in  case  ha  is  adjudged  a  bank- 
rupt, notwithstanding  a  further  provision 
that  the  property  affected  by  the  lien  shall 
be  released  irom  the  same,  and  shall  pass 
to  the  trustee  as  a  part  of  tlie  estate  of 
the  bankrupt, 

[Bd.  Nets.— For  other  casus,  se*  Bankraptcr. 
CMt.  Die  II  <'C,  <TT:  Dm.  DiB.  i  tta.1 


ruptcy  has  been  filed. 

[Bd.   Note,— V^r   ottiar  casss,   sea  Bankrupted, 
Cent.  DlK.  il  678,  6T7 ;    Dec  Dls.  |  ISS.*] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraaka  to  review  a  judgment 
which  allimied  a  judgment  of  the  District 
Court  of  Douglas  County,  in  that  state,  in 
favor  of  plaintiff  fu  an  action  to  recover 
wagea  from  a  railway  company,  which  bad 
been  garnished  by  proceedings  in  th«  courts 
of  another  state  within  four  months  of  pro- 
ceedings in  bankruptcy  against  him.  Af- 
llrmed. 
See  same  ease  below,  88  Neb.  20,  12B  N. 

w.  as. 


Statement  by  Mr.  Justice  Iiainar;  j 

*  Hall,  a  resident  of  Douglas  eoun^,* 
Nebraska,  was  employed  by  the  railroad  as 
switchman  in  ita  yards  in  Omaha,  fiia 
wages  were  exempt  from  garnishment  byss 
the  laws  of  Nebraska.  In  July,  IBOT,  haS 
was  insolvent,  and'in  that  month,  while* 
temporarily  in  the  state  of  Iowa,  two  pro- 
ceedings were  instituted  against  him,  in 
which  he  was  personally  served,  and  the 
railroad,  which  owed  him  (122  aa  wages, 
was  garnisheed.  In  one  of  theae  caaes 
Rawles  sued  on  an  open  account  for  $64.20, 
the  railroad  being  required  to  ansvrer  oa 
August  10th.  In  the  other,  Torrey,  holding 
a  judgment  for  $23.40,  rendered  Ln  1894, 
served  a  summoni  of  gamiahment  on  the 
railroBj];  requiring  it  to  answer  on  August 
27,   1907. 

While  these  proceedings  were  pending  in 
the  lows  courts.  Hall  returned  to  Nebraaka, 
and,  on  August  7,  1907,  he  was,  on  hia  own 
application,  adjudged  a  bankrupt,  hia 
wages  being  elaimed  as  exempt,  and  the 
two  Iowa  plaintiffs  included  in  his  list  of 
creditors.  Notice  of  the  bankruptcy  pro- 
ceeding was  given  to  them  and  to  the  rail- 
Thereafter,  on  August  10th,  the  railroad 
answered  in  the  Rawles  suit,  admitting 
that  it  owed  Hall  $122,  and  a  judgment  waa 
accordingly  entered  against  the  railroad  aa 
garnishee  for  161.60.  On  Augnat  27,  it  an- 
swered in  the  Torrey  suit,  and  the  oourt 
entered  judgment  against  it  as  gamlflhea 
for  $56,91.  Hall,  in  the  bankruptcy  pro- 
ceediifge,  had  asked  that,  as  aUowoI  by  the 
laws  of  Nebraska,  his  wages  b«  aet  apart 
as  exempt,  and  filed  a  petition  praying  that 
the  railroad  should  be  summarily  ordered 
to  pay  him  the  amount  due  for  work  done 
in  June  and  July,  1B07.  The  application 
was  resisted  by  the  railroad  and  was  denied 
by  the  court,  which  held,  on  the  authority 
of  Ingram  v.  Wilson,  60  C.  C.  A.  618,  12G 
Fed,  013,  that  the  bankruptcy  court  could 
determine  that  the  property  was  exempt, 
but  had  no  jurisdiction  to  compel  its  pay- 
In  view  of  that  mling.  Hall  nwda  » 
further  application  to  have  tiie  $122  set  off 
to  him  as  exempt.  An  order  to  that  eSeot 
was  passed  by  the  referee.  Ball  was  dis- 
charged as  a  bankrupt  in  April,  1B09,  and^ 
then  sued  the  railroad  and  recovered  ag 
judgment,  which  was  aKrmed'by  the  su-' 
preme  court  (8S  Neb.  20,  128  N.  W.  648), 
and  the  case  was  brought  here. 

Messrs,  T.  Byron  Clark  and  Arthnr  R. 
Wells  for  plaintiff  in  error. 

Messrs.  Ralph  W.  Breclcenridgo  and  J. 
O.  Detwciler  for  defendant  in  WTor. 
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*  *Ut.  Justlea  L&mar,  after  making  the 
foregoing  ■tat«inent  of  fkcU,  d«liTered  the 
•pinion  of  the  court; 

Hall,  a  married  man,  head  of  a  family, 
and  insolvent,  worked  aa  a  awitehman  for 
the  railroad  eompanj  in  Ndnvska, 
wage*  being  exempt  from  gamiBlimeDt  bj 
the  iaire  of  that  state.  Whils  temporari^ 
abeent  in  Iowa,  two  aaitt  wore  there 
brought  againat  him,  lummona  of  gamiih' 
ment  being  served  upon  the  railroad's  agent 
in  Iowa,  where  it  had  I>een  held  that  the 
Nebraska  exemption  statute  had  aa  extra- 
territorial effaat. 

While  these  two  suits  were  pending  in 
Iowa,  Hall  returned  to  Nebraska,  was  ad- 
judged a  bankrupt,  and  claimed  his  wages 
aa  exempt.  No  defense  was  made  to  the 
Iowa  ioits,  and  in  both  oases  judgment 
entered  againat  the  railroad  aa  garnishee. 
For  tbis  reason  it  refused  to  pay  Hall  when 
1m  demanded  the  monej,  whidi  had  been 
set  apart  to  him  as  exempt  hy  the  referee. 
He  then  sued  the  company  and  recovered  a 
judgment,  wliich  was  affirmed  bj  the 
prtme  court  of  Nebraska.  The  railroad 
sued  out  a  writ  of  error  to  test  its  liali 
in  tbia  class  of  easea,  which  it  ineista  are 
eonatantly  arising,  becauss  irf  the  employ- 
ment of  many  persona  on  ita  lines,  extend- 
ing into  different  statea,  with  varying 
garnishment  laws.  It  contends  that  the 
laws  of  Iowa  do  not  recogniie  the  Nebraska 
exemption  of  wages  from  garnishment: 
^that  Hall  was  personally  served  in  the  Iowa 
g  suite,  and  that  the  judgments  therein 

*  tared  against  the  railroad  aa  garnishes' 
unreversed  and  binding;  that  to  compe 

to  pay  Ball  and  these  Iowa  i^aintifls  also 
is  to  impose  upon  it  a  douUe  liability,  and 
to  deny  to  the  judgments  of  the  Iowa  courts 
the  full  faith  and  credit  to  which  they  i 
entitled  under  the  Federal  Constitution. 

But  if  they  were  nullified  by  671  of  the 
bankruptcy  act,  they  are  entitled  to 
faith  and  no  credit.  That  they  wera 
nullified  ia  Hall's  oontention;  lor  he 
sista  that  if  there  waa  a  lien  against  his 
wi^ies,  it  waa  obtained  bj  garnishment 
served  within  four  months  of  his  bank- 
ruptcy, and  discharged  by  virtue  of  the  pro- 
▼iriona  oi  6Tf,  which  declarca  that  "all 
,  ,  .  liana  obtained  through  l^al  pro- 
eeedings  sgainat  a  person  who  Is  insolvent, 
at  any  time  within  four  months  prior  to 
the  filing  of  a  petition  in  bai^ruptcy 
against  him,  shall  be  deemed  null  and  void 
in  ease  be  is  adjudged  a  bankrupt,  and  the 
property  affected  by  the  levy,  judgment,  at- 
tachment, or  other  lieu  diall  be  deemed  i 
wholly  discharged  and  released  from  the 
same,  and  ahall  pass  to  the  trustee  aa  a 
part  «f  tba  Mtate  of  the  baakrupt"     [30 ' 


Oct.  Teem, 
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St«t.  at  L.   COS,  chap.   HI, 
Stat  UOl.  p.  34S0.] 

The  railroad,  on  the  other  hand,  con- 
tends that  under  |  TO  tlie  trustee  acquirea 
no  Utle  "to  property  which  la  exempt" 
and  that  liens  tbereon  are  not  discharged 
by  OTf,  since  that  section  baa  reference  only 
to  liens  on  property  which  can  "pass  to  the 
trustee  aa  a  part  of  the  eatate  of  the  bank- 
On  this  question  there  la  a  difference  of 
opinion,  aome  state  and  Federal  courta 
holding  that  the  bankruptcy  act  was  in- 
tended to  protect  the  creditors'  trust  fund, 
and  not  the  bankrupt's  onn  property,  and 
that  therefore  liens  against  the  exempt 
property  were  not  annulled  even  though  ob- 
tained by  legal  proceedings  within  fonr 
months  of  filing  the  petition.  Re  Drigga, 
171  Fed.  SSTi  Re  Durham,  lOi  Fed.  231. 
On  the  other  hand.  Re  Tune,  116  Fed.  900; 
Re  Forbes,  108  C.  C.  A.  191,  186  Fed.  7», 
holds  that  67t  annuls  ail  such  liens,  both  aag 
against  tb«*praperty  which  the  trustee  takes* 
and  that  which  may  be  set  aside  to  the 
bankrupt  aa  exempt. 

lis  view,  we  think,  is  supported  both  by 
the  language  of  the  section  and  the  general 
policy  of  the  act,  which  waa  intended  not 
only  to  secure  equality  among  creditors,  but 
for  the  benefit  of  the  debtor  in  discharging 
him  from  his  liabilitiea  and  enabling  him 
to  start  afresh  with  the  property  set  apart 
to  him  as  exempt  Both  of  these  objects 
would  be  defeated  if  judgments  like  this 
present    were    not    annulled,    for   otherwise 

nvo  Iowa  plaintiffs  would  not  only  ob- 
tain a  preference  over  other  creditors,  but 
would  take  property  which  it  waa  the  pur- 
pose of  the  bankruptcy  act  to  secure  to  the 

Barring  exceptional  cases,  which  are  spe- 
cially provided  for,  the  policy  of  the  set  ia 
to  ^  a  fonr  months'  period  in  whioh  a 
creditor  cannot  obtain  an  advantage  over 
other  creditors  nor  a  lien  against  ths 
debtor's  property.  "All  liens  obtained  by 
I^al  proceedings"  within  that  period  ai« 
declared  to  be  null  and  void.  That  universal 
language  la  not  restricted  by  the  later  pro- 
vision that  "the  property  affected  by  tho 
lien  shall  be  released  from  the  same, 
pass  to  the  trustee  as  a  part  of  the 
estate  of  the  bankrupt."  It  Is  true  that 
title  to  exempt  property  does  not  vest  in 
the  trustee,  and  cannot  be  administered 
by  him  for  the  beneGt  of  the  creditors. 
But  it  can  "pass  to  the  trustee  aa  a  part 
of  the  eatate  of  the  bankrupt,"  for  the  pui^ 
poses  named  elsewhere  In  the  statute,  in- 
cluded In  which  is  the  duty  to  segregate, 
identify,  and  appraise  what  ia  claimed  t* 
be  exempt.    He  must  make  a  report  "ol  the    ' 
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articles  Bet  off  to  the  bankrupt,  with  tha 
Mtimated  TiJna  of  «ftch  uifcle,"  and  ored- 
Iton  hBTe  twenty  da;i  In  which  to  except 
to  tlie  truatee'a  report.  See.  47  (11)  uid 
general  ordere  in  bankruptcy  17.  In  other 
words,  the  property  ia  not  automatically 
exempted,  but  must  "paas  to  the  truatee  as 
0  a  part  of  the  eatate," — not  to  be  adminia- 
2  tered  lor  the  benefit  of  creditora,  but  to 
'  enable  him  to  perform'tbe  dutlea  Incident 
to  setting  apart  to  the  bankrupt  wliat, 
after  a  hearing,  may  be  found  to  be  exempt. 
Custody  and  poaaeasion  may  be  necessary  to 
carry  out  theae  duties,  and  all  levies,  aeiz- 
urea,  and  tiens  obtained  by  legal  prooeed- 
inga  within  the  four  montba,  that  may  or 
■do  interfere  with  that  poaaeuion,  are  aa- 
nulled,  not  only  for  the  purpoae  of  prerent- 
ing  the  property  paaaing  to  the  trustee  as  a 
part  of  the  estate,  but  for  all  purposea,  in- 
cluding that  of  prerenting  their  subaequent 
nae  againat  property  that  may  nltimately 
be  aet  aside  to  the  bankrupt.  This  property 
la  withdrawn  from  the  poaaeaaion  of  the 
truatee,  not  tor  the  purpose  oi  being  aub- 
jected  to  such  liens,  but  on  the  auppoaition 
that  it  needed  no  protection,  inauoneh  aa 
they  bad  been  nullified. 

The  lien*  rendered  void  bj  67f  are  thoae 
obtained  by  legal  proceedings  within  four 
months.  The  section  does  not,  however,  de- 
'eat  rights  in  the  exempt  property  acquired 
by  contract  or  by  waiver  of  the  exempti 
Theae  may  be  enforced  or  foreclosed  by 
judgments  obtained  even  after  the  petitii 
in  bankruptcy  was  Hied,  under  the  principle 
declared  in  Lockwood  v.  Kichange  Bank, 
180  V.  S.  294,  47  L,  ed.  1001,  Z3  Sup.  Ct. 
Kep.  751.  But  Hall  did  not  waive  his  ex- 
emption in  favor  of  the  Iowa  pUintiffa, 
and  they  had  no  right  against  bis  wages 
except  that  whicti  was  obtained  by  a  legal 
proceeding  within  four  months  of  the  bank- 
ruptcy. Those  liens,  having  been  annulled 
by  47f  of  the  bankruptcy  aet,  furnished  no 
defense  to  the  rMlroad  when  sued  by  Halt 
for  hia  wages,  earned  in  Nebraska,  exempt 
Irj  the  laws  of  tfaat  state,  and  duly  set  apart 
to  him  by  the  referee  in  bankruptcy.  The 
Judgment  of  the  Supreme  Court  of 
Nebraska  ii  affirmed. 
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OABim  (I  8S*>— BcsATn  n  Btayrxk. 

A    lumber    comoany    nalng    a    railroad 
•wned  by  the  stodcholdera  of  a  rival  lum- 
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ber  company,  bnt  operated  as  a  separata 
corporation,  would  be  given  a  rebate  con- 
trary to  the  prohibitions  of  the  interatata 
commerce  act  if  a  nondiacriminatory  agree- 
ment between  the  two  lumber  companies 
were  construed  to  entitle  tba  former  com- 
pany to  the  same  proportion  of  the  inter- 
state freight  rates  on  ita  shipments  which 
the  railway  company  receives  on  the  intar- 
state  shipments  made  by  the  other  lumliet 
company,  on  the  theorv  that  the  railway 
and  lumber  company,  being  one  and  the 
..  luch  differential  was  in  fact  received 
and  enjoyed  by  the  lumber  company. 

nd.  Not*.— For  otbsr  casH,  sas  CairlcTH,  Osnt 
D^.  i  H;    Dso.  DlK-  i  O.*] 

[No.  2Se.] 

Argued  May  S,  1013.    Decided  June  S,  UlS. 

r  N  EBROR  to  the  Supreme  Court  of  tha 
X  State  of  Arkansas  to  review  a  judgment 
which  afSrmed  a  judgment  of  the  Pulaski 
Circuit  Court,  In  that  state,  in  favor  of 
plaintiff  in  a  suit  to  recover  differential* 
received  on  interstate  abipmsnts.    Raveraed. 

Bee  same  case  below,  97  Ark.  623,  I3S 
8.  W.  796. 

Ttie  facts  are  stated  in  the  opinion. 

Measra.  ImCber  U.  Waller,  W.  S. 
Hcmlnswny,  M.  W.  Borders,  J.  E.  Loagh- 
borougb,  D.  H.  Cantrell,  O,  B.  Rose,  and 
U.  M.  Roae  for  plaintiff  in  error. 

Messrs.  Cbartoa  C.  Held  and  T.  M.  ii»- 
haffy  for  defendant  In  error.  ^ 

*  Mr.  Juatica  IiamAr  delivered  the  opinion* 
of  the  court: 

The  Bryant  Lumber  Company  had  its 
mill  and  aawmill  plant  at  or  near  Bigelow, 
ArlcanSBB,  on  the  Rock  Island  Railroad. 
The  Fourche  Lumber  Company's  plant  was 
located  near  by  on  a  spur  track  laid  about  • 
mile  from  the  main  line  of  the  Rook  lalaud 
R.  R.  Both  of  theae  lumber  eompaniea 
owned  timber  in  a  rough,  billy  country 
which  could  only  b«  reached  by  a  railroad 
belonging  to  the  Biyant  Company.  Tha 
Fourche  Lumber  Company  bad  already 
built  a  road  on  tbia  land,  claiming  that  it 
had  been  granted  a  right  of  way  by  the 
Bryant  Company,  and  bad  applied  'or  a 
railroad  charter.  This  application  was  re- 
aiated  by  the  Bryant  Company,  which  denied 
that  It  bad  made  any  grant  of  a  right  of 
way.  Finally,  and  in  order  to  avoid  threat- 
ened litigation,  the  partiee,  in  August,  ICOS, 
entered  into  an  agreement  in  which,  among 
many  other  mattera,  it  waa  provided  that 
a  charter  should  be  granted  to  the  Fourebe 
River  Valley  A  Indian  Territory  B.  R.,  to 
be  organised  by  the  Fourche  Company;  that 
the  Bryant  Company  would  grant  this 
Fourche  Railroad  a  right  of  way,  and  that 
atW*.  A  Am.Dlsa-iMTtodats.ftRv'ilBdMa* 
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•  the  Fourche  Compony  waa  to'ftrraiige  for 
the  building  ol  BWitcties  to  enable  the  Biy- 
KDt  Company  to  reacb  its  timber,  whieh 
was  to  be  transported  at  37}  centa  per  1,000, 
And  that  "the  price  for  hauling  future- 
acquired  lumber  of  the  Bryant  Company 
orer  the  Fourche  R.  Y.  &  I.  T.  R.  R.  Bhould 
b«  fixed  by  a  board  ol  arbitrators,  who 
should  have  authority  to  settle  any  differ- 
encee  that  might  arise  between  the  parties 
aa  to  the  details  of  carrying  out  the  con- 
tract, and  "so  that  the  Bryant  Company 
might  be  secured  agaiiiBt  any  diacrimina- 
tiou  in  favor  of  the  Fourche  Company  in 
the  transaction  of  its  buainees,  and  the 
Foarche  Com.pan;  ahaJI  be  required  to 
carry  timber  and  other  freight  equally  with- 
out discrimination  for  or  against  the 
Bryant  Company." 

ih*  Fourche  Company  agreed  that  it 
would  cause  the  contract  to  be  ratified  hj 
the  Fourche  River  Ry.  t  Indian  Territory 
R.  R.  Company.  Thereafter  the  contract 
WHS  carried  out;  the  Fourche  R.  R.  was 
corporated;  the  Bryant  Company  made  to 
It  a  conveyance  of  the  right  of  way,  as 
Btipulated;  the  railroad  was  coaatructed 
and  hauled  freight  in  intrastate  and  inter- 
There  was  evidence  that  all  of  the  stock 
of  the  railroad,  except  one  or  two  qualify- 
ing shares,  were  held  hy  the  persons  who 
owned  the  Fourche  Lumber  Company,  but 
the  two  corporations  kept  separate  books, 
and  when  the  railroad  made  dividends,  the; 
were  paid  to  its  stockholders  of  record. 
Id  August,  1007,  differences  arose 
twcen  the  parties,  and  under  the  provisions 
of  the  contract  the  Bryant  Company  de- 
manded an  arbitration  of  several  matters 
in  issue, — among  others  submitting  to  the 
iMard   the  following  proposition: 

"Fourth.  That  the  Fourche  River  Lum- 
ber Company,  through  the  Fourche  River 
Vall^  &  Indian  Territory  Railroad  Com- 
pany, shall  secure  to  the  Bryant  Lumber 
n  Company  from  the  Fourche  River  Valley 
^t  Indian  Territory  Railroad  Company,  the 

*  same  freight  concessions  oa  'are  now  en- 
joyed by  the  Fourche  River  Lumber  Com- 
pany through  its  interest  and  the  interest 
of  its  owners  in  the  Fourche  River  Valley 
ft  Indian  Territory  Railroad  Company." 

The  arbitrators  found  in  favor  of  the 
Bryant  Company,  and  the  terms  of  the 
award  not  having  been  complied  with,  the 
Bryant  Company  brought  suit  against  the 
Fourche  Lumber  Company. 

It  appears  that  under  the  blanket  rate, 
then  of  force,  the  lame  rate  of  freilght 
charged  from  any  point  in  Arkansas  to  St. 
Louis,  to  Memphis,  or  to  Oklahoma  points. 
Out  of  this  througli  rate  the  Bock  Island 


allowed  8)  >•  uid  3)  cents  to  the  Foureh* 
R.  R.  on  all  lumber  originating  on  such 
rood  and  shipped  over  the  Rode  Island  t» 
St  Louis,  Memphis,  or  Okl^oma.  This 
division  of  through  rate  between  the  twft 
roads  on  interstate  shipments  was  noted 
on  the  tariffs  filed  with  the  Interstate  Com- 
meroe  Commission. 

On  the  trial,  the  president  of  the  Bryant 
Company  testified  that  it  had  shipped 
13,i61,76S  pounds  of  lumber  in  interstat* 
shipments,  and  on  it  the  Bryant  Company 
claimed  Z  centa  per  100. 

Being  asked  what  was  the  basis  of  the 
claim  he  said: 

They  are  getting  it 

Q.  Who  is  getting  itt 

A.  The  Fourche  River  Vy,  ft  Indiais 
River  R.  R,,  which  are  the  same  people  a» 
the  Fourche  River  Lumber  Co, 

Q.  They  ore  two  separata  and  distinct 
corporations! 

A.  Yes. 

In  reference  to  the  claim  for  failing  to 
lay  the  tracks  and  awitches  as  agreed,  h» 

Did  the  Fourche  R.  R.  furnish  you  witb 
a  profiler 

A.  I  don't  know  that  it  was  the  rail- 
road company,  it  was  the  lumber  KMupany^ 
1  think. 

Q.  Who  did  you  get  the  profile  fromT 
The  lumber  eompany  or  the  railroad  com- 
pany I 

A.  I  don't  know.  To  me  they  ore  alt 
the  aame. 

Q.  I    understand    that;     it    Is    to    yonr 
advantage  to  have  them  all  the  same;   but 
as  a  matter  of  fact,  from  whieh  institution^ 
did  you  get  the  profile  t  g 

A.  1  oould  look'at  the  papers  and  aes* 
which  one  wrote  the  letter,  but  It  Is  the 
Home  people  aU  the  time. 

The  defendant  excepted  to  the  refusal  ol 
the  court  to  instruct  the  Jury  that  "a  pay- 
ment to  the  plaintiff  of  the  differentials 
provided  in  the  award  of  the  arbitrators 
would  be  granting  to  the  Bryant  Company 
of  a  rebate  forbidden  by  law,  enabling  the 
Bryant  Company  to  transport  its  goods  at 
less  than  the  tariff  rate,  and  yon  will  find 
for  the  defendant  on  that  iaaue."  Instead 
of  giving  the  charge  requested,  the  court  in> 
structed  the  Jury  that  "under  the  contract, 
and  findings  of  the  arbitrators,  the  Fourche 
Lumber  Company  was  required  to  pay  the 
Bryant  Cbnpany  the  some  differentials  tba* 
the  Fourohe  R.  B.  received  on  interstato 
shipments  of  the  Fourche  Ltunber  Company. 
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It  yon  find  from  the  testtmonf  that  the 
.  Foureh«  B.  R.  bu  received  certain  differ- 
entials from  the  Rock  Island  on  interstate 
shipmenta,  and  that  the  Fourahe  Lumber 
Compan;  has  not  paid  to  the  Bryant  Lum- 
bu  Company  the  same  differentials  on  lum- 
ber that  the  Bryant  Ccnnpany  boa  sliipped 
to  the  same  territory,  then  you  are  in- 
strueted  that  the  defendant  (Fourche  Com- 
pany) is  indebted  to  the  Bryant  Company 
the  amount  of  any  such  differentials  which 
it  has  not  paid." 

A  judgment  on  the  verdict  rendered  in 
accordance  vith  this  charge  having  been 
affirmed,  tbe  Fourche  Lumber  Company 
brought  the  case  here,  insisting  that  tbe 
charge  and  verdict  were  in  violation  of  the 
interetatB  commerce  act,  and,  in  effect, 
amounted  to  the  giving  of  a  rebate  to  the 
Bryant  Lumber  Company.  The  latter  re- 
plies that  the  suit  is  against  the  Fourche 
Lumber  Company,  and  that  there  is  no  law 
preventing  one  company  from  paying  the 
whole  or  any  part  of  the  freight  due  by 
another.  That  may  be  true,  but  not  where 
that  other  party  is  sued  as  being  in  effect 
a  common  carrier,  engaged  la  interstate 
commerce.  The  arbitration  was  demanded 
and  the  award  made  on  the  theory  that,  in- 
tiaamuch  as  the  contract  provided  that  there 
Qahould  be  no  discrimination,  the  Bryant 
■  CompBny'mas  entitled  to  receive  from  the 
Fourche  Lumber  Company  "tbe  same  freight 
concessions  aa  are  now  oijoyed  by  the 
Fourche  Immber  Company  through  Its  in- 
terest and  the  interest  of  ita  owners  in  tbe 
Fourobe  Railroad."  This  suit  is  based  upon 
the  assumption  that  the  two  comptuiies  are 
identical  in  fact,  though  different  in  name. 
Thus  treating  it,  the  ease  is  aa  though 
the  Bryant  Lumber  Company  had  aaed  tbe 
Fourche  Lumber  Company,  doing  business 
•■  an  interstate  carrier,  for  so  much  of  the 
through  rate  as  had  been  paid  to  it  on  the 
division  by  tbe  Rock  Island  for  hauling  the 
Bryant  Company's  shipments  of  lumber.  To 
state  the  proposition  is  to  manifest  its  ille- 
gality, and  to  show  that  thereby  the  Bryant 
Company  would  get  a  reduction  on  the 
through  rate  on  all  of  ita  lumber  origin- 
ating on  the  Fourche  line. 

The  Fourche  Railroad  waa  not  tmly  in- 
corporated as  a  common  carrier,  but  is 
treated  as  such  by  the  Interstate  Commerce 
Gommission;  and,  under  tbe  filed  tariffs  of 
the  Rock  Island  road,  receives  a  part  of  the 
through  rate  on  all  lumber  originating  upon 
the  line  and  shipped  in  interstate  com- 
merce:. The  status  of  this  road  is  discussed 
in  Tap  Line  Case,  23  Inters.  Com.  Rep.  MO, 
and  its  right  to  a  division  of  the  freight 
recognized  notwithstanding  the  fact  that 
tke  stockholders  are  the  same  as  those  who 
«wn    the    shares    of    the    Fonrehe   Lumber 


Company.  But  it  reeeivea  this  part  of  the 
through  rate,  not  aa  a  concession,  but  lor 
services  actually  rendered  by  it  as  a  com- 
mon carrier  In  hauling  freight  for  part  of 
the  distance  between  the  point  of  origin 
and  the  point  of  destination.  In  any  other 
view  it  would  have  been  unlawful  for  the 
Rock  Island  to  pay,  and,  if  so,  no  sece- 
rnent to  divide  such  unlawful  receipts  would 
he  enforced  by  the  courts.  On  the  other 
hand,  if  the  Fourche  Railroad  was  lawfully 
paid  for  services  in  hauling  tbe  lumber,  it 
would  he  illegsl,  directly  or  through  a  sub- 
sidiary, to  give  to  the  shipper  a  part  of^ 
such  joint  rate  under  any  pretext  wbatever.g 
Carriers,  whether  sawmill*  companiea  or* 
railroads,  or  both  combined,  cannot  pur- 
chase land  by  rebating  to  the  grantor  a  part 
of  the  freight  rate  on  interstate  shipments 
over  the  road  built  on  the  right  of  way, 
even  though  tbe  amount  of  such  rebate  was 
much  less  than  the  value  of  the  land  thus 
acquired.  Cf.  Louisville  ft  N.  R.  Co.  t. 
MotUey,  210  U.  8.  467,  6S  L.  ed.  297,  34 
L.R.A,(N.S.)  871,  31  Sup,  Ct.  Rep.  265; 
United  States  v.  Lehigh  Valley  R.  Co.  220 
U.  S.  257,  55  L.  ed.  458,  31  Sup.  Ct.  Rep. 
3BTi  United  SUtei  v.  Union  Stock  Yards  t 
T.  Co.  226  U.  S.  28T,  308.  57  L.  ed.  — ,  3a 
Sup.  CL  Rep.  S3. 

The  commerce  act  prohibits  tbe  payment 
of  rebates,  and  its  command  cannot  be 
evaded  by  calling  them  differentials  or  con- 
cessions, nor  by  taking  the  money  from  ths 
railroad  itself  or  from  a  company  that  is 
proved  to  be  the  same  as  tbe  railroad. 
Otherwise  nothing  vrould  he  easier  than  for 
lumber  companiea  to  charter  a  railroad, 
collect  freight  as  a  railroad,  but  pay  it  out 
as  a  lumber  company  to  shippers. 

The  suit  in  the  present  case  proceeds  on 
tbe  theory  that  the  Fourche  IJimber  Com- 
pany and  tbe  Fourche  Railroad  are  the 
same,  and  that  therefore  the  division  of  the 
through  rate  allowed  to  the  railroad  was 
in  fact  received  and  enjoyed  by  the  lumber 
company.  And  yet,  notvrith standing  that 
fact,  it  is  claimed  that  if  tbe  Fourche  Lum- 
ber Company  should,  under  the  eontract, 
pay  a  part  of  that  freight  to  the  Bryant 
Company,  it  would  do  so  as  a  sawmill,  and 
not  as  a  carrier.  The  law  will  not  permit 
such  a  chameleon -like  change.  The  Fourche 
Lumber  Company  and  the  Fourche  Railroad 
are  either  the  same  or  dlFTerent.  If  they 
are  the  same,  it  cannot  refund  a  part  of  the 
rate  to  the  Bryant  Company,  If  they  are 
different,  the  Fourche  Lumber  Company 
waa  not  bound  by  the  terms  of  the  contract 
to  make  the  payment  now  demanded.  Tbe 
court  below  found  that  they  were  the  same, 
and  not  different,  and  it  r«S1ilta  that  ita 
judgment  must  be  reversed. 
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(tsa  U.  8.  I«.) 
OUAHA  k   COUNCIL  BLUFFS  STREET 

RAILWAY    COMPANY    uid    Omabi,    & 

Council   BlnSi   Rulwaj   ft   Bridge   Com- 

p«iy,  AppU, 


1.  The  meaning  of  the  Interstate  com- 
merce act  of  February  4,  1S87  (24  Stat,  at 
L.  379,  chap.  104  [as  amended,  34  SUt. 
at  L.  564,  chap.  3S91],  U.  S.  Comp.  SUt. 
Snpp.  IBll,  p.  1284),  cannot  be  determined 
from  Btfttements  used  in  the  debates  in  "-  - 
greflB,  but  must  be  interpreted  bj  ita 

riM,  NDta.— roT  otbcr  caart.  ■••  flUtntaa,  Cent 

Dig.  I  m;  dk.  Dit.  I  ne.*] 

COUUERCE    H    85*)— ISTEBSTATK    COUMnci 
C0UKIBB1D^~STBEET    HaILBOADS. 

2.  Street  railroads  carrying  paisengeri 
across  a  state  line  are  not  governed  by  the 
provisions  of  the  interstate  commerce  i  " 
of  February  4,  1887,  which  in  terms  appl: 
to  carriers  (ingiiged  in  the  transportation 
of  passengers  or  property  by  "railroad."' 

[Bd,  Nat».— For  otber  cstwi,  ■ 
Cent.  DIE.  t  13S  ;  Dec.  Dts.  i  85.*] 
COUUCRCE    (t    81*)— iNTEBaTATB    COMUXaCB 

Commission— Review  of  Obdkk— Enxor 

OF   SUBSEQUB.NT    LBGISLATIOn. 

3.  An  order  of  the  Interstate  Commerce 
Commission  relating  to  street 
made  prior  to  the  act  of  June  IS,  1910  (30 
Stat,  at  L.  652,  cfaap.  30e).i  amendatory  of 
the  act  of  FehruaTT  4,  1887,  and  therefore 
without  lawful  authority,  cannot  be  made 
effective  by  the  courts  aa  of  the  date  of  the 
amendatory  act,  where  there  is  nothing  to 
■bow  that  CungTcas  thereby  attempted 
express  ratification  of  the  Gommiaiion's  : 
tiou  with  respect  to  street  railways,  and 
it  fs  doubtful  whether  the  amendment  was 
intended  to  confer  a  jurisdiction  not  preri- 
oualy  given. 

(Bd.  Nota.— For  other  cues,  lee  OomiiMroe, 
C«Bl    Dlr  I  lU;    Dk:.  D1|.  i  «L*] 

[No.  4S8.] 


APPEAL  from  Uie  United  SUtM  Com- 
merce Court  to  review  a  decree  which, 
reversing  a  decree  of  the  Circuit  Court  for 
the  District  of  Nebraska,  dismissed  the  bill 
in  a  suit  to  enjoin  the  enforcement  of  an 
order  of  the  Interstate  Commerce  Commis- 
■ton,  reducing  atreet  railway  rates.  Re- 
versed, and  decree  of  Circuit  Court  made 
permanent. 

Bee  same  case  below,  191  Fed.  40. 

The  facta  are  stated  in  the  opinion. 

Messrs.  John  Iiee  Webster  and  Frederic 
D.  McKenney  for  appellants. 

Assistant  Attorney  General  Denison,  Mr. 
Thurlow   M.  Oordou,   Special   Assistant   to 


the  Attoraiy  General,  and  Ur.  CSurlea  W. 
Needlwin  for  appellee*.  ^ 


F  delivered  the  opinion  ■ 


*  Mr.  JusUce  I 
of  the  court: 

The  Omaha  ft  Council  BlnfTa  Railway  ft 
Bridge  Company  was  cbartered  as  a  street 
railroad  oompany  under  the  laws  of  Iowa. 
It  owned  street  ear  lines  in  Council  Blufta, 
and,  Id  1887,  was  authorized  by  Congress  to 
construct  a  bridge  across  the  Missouri  riverr 
and  to  operate  thereon  "ateam,  cable,  and 
street  cara."  84  Stat,  at  L.  601,  cbap.  356. 
The  Omaha  ft  Council  Biuffa  Railway,  cbar- 
tered aa  a  street  railroad  under  the  laws  cf 
Nebraslia,  owned  tbe  street  car  lines  i& 
Omaha  and  its  suburbs.  South  Omaha, 
Benson,  Dundee,  and  Florence.  This  street 
railroad  had  no  right  of  eminent  domain, 
and  waa  not  authorized  to  haul  freight, 
being  limited  hy  Its  charter  to  carryingS 
passengers  only.  By  lease  it  acquired'the* 
bridge  and  car  lines  in  Council  Bluffs, 
which  thereafter  it  operated  as  part  of  ita 
syatem.  Complaint  having  been  made  that 
certain  interatate  fares  were  unreasonably 
a  hearing  was  bad  before  the  Commerce 
Commiaaion,  which,  on  November  27,  IDOS 
(IT  Inters.  Com.  Rep.  239),  ordered  a  re- 
duction in  the  rate  between  Council  BluSa, 
Iowa,  and  points  beyond  the  Loop,  ia 
Omaha,  Nebraaka.  The  two  com  panic*, 
lessor  and  lessee,  thereupon  filed  a  bill  in 
the  United  States  circuit  court  for  the  dia- 
trict  of  Nebraska  to  enjoin  t^e  order.  Tb* 
case  was  heard  before  three  circuit  judgea, 
who  (179  Fed.  243)  granted  a  temporary 
injunction. 

Tbe  case  was  transferred  to  tlie  com- 
merce court,  which,  on  October  6,  1911  (191 
Fed.  40),  dismissed  the  bill. 

On  the  argument  of  the  appeal  in  thia 
court,  the  sole  question  discussed  waa 
whether  the  provisions  of  the  commeree  ad 
aa  ta  the  railroads  applied  to  street  rail* 
roada,  the  appellant  relying,  among  other 
tiling*,  on  the  fact  that  during  the  discus- 
sion in  the  senate,  the  author  of  the  bilt 
and  chairman  of  the  senate  committee  to 
which  it  bad  been  referred,  said  (17  Cong. 
Rec  pt.  IV.,  p.  3472  (  that  "the  biU  is  not 
intended  to  affect  tbe  stage  coach,  the  sfrset 
railway,  tbe  telegraph  lines,  the  canal  boat, 
□r  the  vessel  employed  in  the  inland  or 
coasting  trade,  even  though  they  may  be 
engaged  in  interstate  commerce,  because  it 
is  not  deemed  necessary  or  practicable  to 
cover  such  a  multitude  of  subjects."  After 
quoting  |  It  and  this  statement,  and  o^- 

f  Se«.  1.  That  the  provisions  of  this  act 
shall  apply  to  any  corporation  or  any  person 
or  persona  engn;^  in  the  transportation  of 
oil   or  other  commodity  except  water,  and 
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■truing  it  in  the  light  of  tbe  broad  scope  of 
the  act,  tlie  commerce  court  held  that  the 
a,  meaniDg  of  the  statute  could  not  b«  deter- 
M  mined  from  atatementa  used  in  debate.    We 
-•  concur  in  that  view.    The  act  mtut'be  in- 
terpreted by   ita   own  terms,  and  we  must 
look  to  it  R«  a  whole,  in  order  to  determine 
whether  it  applies  to  ctreet  railroads,  carry- 
ing passenger*  between  cities  divided  by  a 
•tate  line. 

The  statute  in  terms  appliei  to  earrien 
engaged  in  the  transportation  of  passengers 
or  property  by  railroad. 
^  But,  in  1887,  that  word  had  no  fixed  and 
g  accurate  meaning,  for  there  was  then,  aa 
■  now,  a  conflict  in  tht^deciaions  of  the  itat« 
courts  as  to  whether  street  railroads  were 
embraced  within  the  provisions  of  a  statute 
(iving  rights  or  imposing  burdens  on  rail- 
roads. The  appellants  cite  decisions  from 
twelve  states  holding  that  in  a  statute  the 
word  "ruilroad"  does  QOt  mean  "street  rail- 
road." The  defense  cite  decisions  to  the 
contrary  from  an  equal  number  of  states. 
The  present  record  discloses  a  similar  dis- 
agreement in  Federal  tribunals.  For  not 
only  did  the  commerce  court  and  the  circuit 
court  differ,  but  it  appears  that  the  mem- 
bers of  the  Commission  were  divided  on  the 
Vibject  when  this  case  was  decided  and 
also  when  the  question  waa  first  raised  in 
Wiiison  T.  Rock  Creek  B.  Go.  T  Inters. 
Com.  Rep.  83. 

This  conflict  li  not  so  great  at  at  first 
blush  would  appear.  For  ail  recognire  that 
while  there  is  similarity  between  railroada 
and  street  railroads,  there  is  also  a  differ- 
ence.     Borne   courts,   emphasizing   the   sim- 


ilarity, hold  that  In  statutes  the  word  rail> 
road  includes  street  railroad,  (mleas  tba 
contrary  is  required  by  the  context.  Others, 
emphasizing  Uie  dissimilarity,  hold  that 
railroad  does  not  mclude  strset  railroad 
unless  required  by  the  context,  since,  as 
tersely  put  by  th«  court  of  appeals  of  Een- 
tucky,  "a  street  railroad,  in  a  technical  and 
popular  sense,  is  as  different  from  an  or- 
dinary railroad  as  a  street  Is  from  a  road." 
Louisville  A  P.  R.  Co.  t.  Louiarilh  City  B. 
Co.  2  Dnv.  (Ky.)  176. 

But  all  the  deciaions  hold  that  tbe  mean- 
ing of  tbe  word  is  to  be  determined  by 
eonatruiiig  the  statute  aa  a  whole.  If  the 
scope  of  the  act  is  such  aa  to  show  that 
both  elaase*  of  companies  were  within  the 
legislative  contemplation,  then  the  word 
"railroad"  will  include  street  railroad.  On 
the  other  hand,  if  the  a«t  waa  aimod  at 
railroads  proper,  then  street  r^lroads  ara 
excluded  from  the  provision*  of  tbe  statute. 
Applying  this  universally  accepted  rule  of— 
construing  this  word,  it  is  to  be  noted  tluit§ 
ordinary'railroads  are  constructed  on  the* 
companies'  own  property.  Tbe  tracks  «(• 
tend  from  town  to  town,  and  are  usually 
connected  with  other  railroadj,  which  them* 
selves  are  further  eonnected  with  otbws,  so 
that  freight  may  be  ahipped,  without  breal^ 
ing  bulk,  across  the  continent.  Such  rall- 
roads  ar«  channels  of  interstat*  commeroa, 
Street  railroads,  on  the  other  hand,  ara 
local,  are  laid  In  atreets  aa  aids  to  street 
trafBc,  and  for  the  use  of  a  single  eommn> 
nity,  even  though  that  community  be  divided 
by  state  linea,  or  under  different  municipal 
control.     When  these  street  railroads  carry 


«icept  natural  or  artificial  tas,  by  means  of 
pipe  lines,  or  partly  by  [npe  lines  and  partly 
by  railroad,  or  partly  by  pipe  lines  and 
partly  by  water,  who  shall  be  considered 
and  held  to  be  common  carriers  within  tbi 
meaning  and  purpose  of  this  act,  and  to  any 

Smmon  carrier  or  carriers  eng^iged  in  the 
asportation  of  passeDgOTS  or  property 
wholly  by  railroad  (or  partly  by  ntilroad 
and  partly  by  water  when  both  are  used 
under  a  common  control,  management,  or 
arrangement  for  a  continuous  carriage  or 
shipment)  from  <me  state  or  territory  of 
the  United  States  or  the  District  of  Colum- 
bia to  any  other  state  or  territory  .  .  . 
or  from  one  place  in  a  territory  to  another 
place   in   the  same   territory,  or   from  any 

;ilaee  in  the  United  States  to  an  adjacent 
oreign  country,  or  from  any  place  m  the 
United  States  through  a  foreign  country  to 
any  other  place  in  the  United  Statea,  and 
also  to  the  transportation  In  like  manner 
of  property  shipped  from  any  place  in  the 
United  States  to  a  foreign  country,  and 
carried  from  such  place  to  a  port  of  trans- 
shipment, or  shipped  from  a  foreign  country 
to  an;  place  in  the  United  States,  and 
carried  to  such  place  from  a  port  of  entry 


either  in  the  United  States  or  an  adjacent 
foreign  country :  Provided,  however,  that 
the  proviaioDB  of  this  act  shall  not  apply  to 
the  transportation  of  passengers  or  prop- 
erty, or  to  the  receiving,  delivering,  atorage, 
or  handling  of  the  property  wholly  within 
one  state,  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  state  or  ter- 
ritory as  aforesaid. 

The  term  "common  carrier,"  as  used  in 
this  act,  shall  include  express  companies 
and  sleeping  car  companies.  Tbe  term  "rail- 
road," aa  lued  In  this  act,  shall  include  all 
brid^  and  ferries  used  or  operated  in  con- 
nection with  any  railroad,  and  also  all  the 
road  in  use  by  any  corporation  operating  a 
railroad,  whether  owned  or  operated  under 
a  contract,  agreement,  or  lease,  and  ahall 
also  include  all  switches,  spurs,  tracks,  and 
terminal  facilities  of  every  kind  used  or 
necessary  in  the  transportation  of  the  per- 
sons or  property  designated  herein,  and  also 
all  freight  depots,  yards,  and  grounds  used 
or  necessary  in  the  transportation  or  deliv- 
ery of  any  of  said  property.  24  Stat,  at  I* 
379,  chap.  IM,  [as  amended,  34  Stat,  at  L. 
G84,  chap.  3S011,  U.  S.  Camp.  Btat.  Snpp. 
IBll,  p.  128*. 
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DM  a  itate  line  Um;  arc,  of 
GOnra^  oogB^cd  In  lutentate  commerce,  but 
BOt  th*  aonuntnt  whioh  CmgrcM  had  In 
mind  whoi  legUUtli^  in.  1S8T.  Street  rail- 
road* trantport  paaMiigers  from  street  to 
street,  from  ward  to  ward,  from  eitj  to 
■vborbe,  bnt  tlie  eommeree  to  which  Con- 
grsM  referred  waa  that  carried  on  bf  rvl- 
roada  mg»gei  lo  hauling  paMengerv  or 
frei^t  "between  itatca,"  "between  state* 
and  territmies,"  -betvtiea  the  United  States 
and  foreign  ooimtriea."  The  aet  referred  to 
railroads  whidi  wore  required  to  post  their 
lehedules— not  at  street  oomeia  wliere  pas- 
sengers Iraard  street  can,  but  in  "every 
depot,  ttation,  or  offlM  ii>A«re  pateaHffen  or 
frrigM  ore  reoetoed  for  tnm»portatio»." 
The  rtdlroads  referred  to  in  the  act  were 
not  those  having  separate,  diitinct,  and 
local  street  lines,  but  those  of  whom  it  was 
required  that  they  should  main  joint  rates 
and  reasooabie  facilities  for  interchange  of 
traffic  with  connecting  lines,  so  that  freight 
might  be  easily  and  ezpeditioualy  moved  in 
interstate  eonunerce. 

Ererj  prorision  of  the  statute  is  ap- 
plicable to  railroads.  Only  a  few  of  its 
requirements  are  applicable  to  street  rail- 
roads,  which  did  not  do  the  busineas  Con- 
gress had  in  contemplation,  and  had  not 
engaged  in  the  pooling,  rebating,  and  dia- 
».«rimination  which  the  statute  was  intended 
8  to  prohibit.  This  was  recognized  in  Willson 
•  T.  Roektreek  R.  Co.  7  Inters.  Com.  Rep.  83, 
where,  although  it  was  held  that  the  statute 
applied  to  a  street  railroad  between  Wash- 
ington, D.  C,  and  a  point  in  Maryland,  the 
Commission  nerertheleas  said  ( 7  Inters. 
Com.  Rep.  83 )  :  "It  may  be  conceded  tbat 
tbts  class  of  railroads  was  not  Epeci&cally 
within  the  contemplation  of  the  framen  of 
that  law,  for  the  evils  which  it  wsa  in- 
tended to  remedy  would,  iu  the  nature  of 
the  ease,  but  rarely  arise  in  the  manage- 
ment of  such  roads  and  their  dealings  with 
the  public." 

Street  railroads  not  being  guilty  of  the 
mischief  sought  to  be  corrected,  the  reme- 
dial provisions  of  the  statute  not  being  ap- 
plicable to  them,  commands  upon  every  rail- 
road "subject  to  the  act"  being  such  that 
they  could  not  be  obeyed  by  street  rail- 
roads because  of  the  nature  of  their  busi- 
nesa  and  character  and  location  of  their 
tracks,  it  is  evident  that  the  case  is  within 
that  Urge  line  of  authorities  wiiich  hold 
that  under  such  a  statute  the  word  "rail- 
road" cannot  be  construed  to  include  street 

But  it  Is  said  that  since  1887,  when  the 
act  was  passed,  a  new  type  of  interurban 
railrond  has  been  developed  which,  with 
electricity  as  a  motive  power,  qbss  larger 


can,  and  rana  through  the  eountry  from 
town  to  town,  im»hlin£  the  carrier  to  haul 
passengers,  freight,  express,  and  the  mail 
for  long  distances  at  high  speed.  Ws  ar* 
not  dealing  with  such  a  ease,  but  with  a 
company  chartered  as  a  street  railroad, 
doing  a  street  railroad  business  and  haul- 
ing no  freight.  The  ease  waa  heard  on  do- 
murrer,  with  the  of^nion  of  the  Commis- 
sion treated  as  a  part  of  the  record.  It  in- 
dicate* that  at  some  points  the  line  is  on 
private  property,  but  where  this  is  and  to 
how  great  an  extent  does  not  af^ear.  In- 
deed, the  reoord  doe*  not  show  that  elec- 
tricity waa  used  as  a  motire  pawer,  though, 
in  the  light  of  modern  methods,  that  may 
possibly  be  assumed.  But  it  affirmatively 
appears  that  the  company  was  chartered  aa 
a  street  railroad,  and  hauls  no  freight,  andco 
is  doing  only  a  business  appropriate  to  a^ 
street  railroad,*  So  that  whatever  the  mo-" 
tive  power,  or  the  siie  or  apecd  of  the  cars, 
is  immaterial  In  any  event,  there  were 
"street  cars"  referred  to  in  the  act  of  Con- 
gress authorizing  the  construction  of  the 
bridge  from  Council  Bluffs  to  Omaha 
(24  SUt.  at  L.  601,  chap.  356).  The  com- 
pany uaed  such  cars  and  did  a  street  pas- 
senger businesB  only.  It  laid  its  tracks  in 
crowded  thoroughfares  of  those  cities  and 
their  suburbs,  and  it  is  manifest  that  Con- 
gress did  not  intend  that  these  tracks 
should  be  connected  with  railroads  for  haul- 
ing freight  cars  and  long  trains  through 
and  along  the  streets  of  Omaha  and  Coun- 
cil Bluffs. 

It  is  contended,  however,  that  the  amend- 
ment of  June  le,  1»10  (36  Stat,  at  L.  C62, 
chap.  30D],  shoivs  that  Congreas  considered 
that  street  railroads  were  under  the  juris- 
diction of  the  Commission,  inasmnch  as  it 
then  provided  that  "the  Commissioa  shall 
not,  however,  establish  any  through  route, 
claasilication,  or  rste  between  street  elec- 
tric passenger  railways  not  engaged  in 
.  .  .  transporting  freight  .  .  .  and 
railroads  of  a  different  character."  It  ia 
contended,  on  the  other  hand,  that  in  that 
statute  Congress  distinctly  reco^ized  that 
a  street  electric  road  was  "a  different  char- 
acter of  railroad,"  and  apprehending  that 
the  broad  language  of  the  amendment  of 
1S10  might  be  construed  to  take  in  street 
railroads,  thia  provision  was  inserted  out  of 
abundant  caution  to  prevent  that  result,  a* 
in  the  case  of  establishing  routes  wholly  by 
water,  which  certainly  were  not  within  the 
terms  of  the  original  act. 

This  section  of  the  act  of  JBIO,  however, 
having  been  passed  after  the  order  was 
made  by  the  Commission,  Novemlrer  27, 
1900,  is  not  before  us  for  construction,  and, 
manifestly,  cannot  be  given  a  retrospectiT* 


«o,Googlc 


1012. 


FEKSBYLVMSIA  R.  CO.  r.  INTERNATIONAI,  COAL  MUf.  CO. 


operfttioD,  though  tha  government  Iniist* 
tbftt  it  ihould  be  given  ft  prospectLvt  opera- 
tioD,  and  in  ita  brief  conteDdt  that  "even  if 
th«  CommiBsioil'i  order  wu  without  lawful 
■nthoritf  &t  the  time  it  ma  made  Novem- 
«ber  8T,  lOOS),  the  amendment  of  1910  either 
gratified  it  altogether,  or,  at  leait,  validated 
*  it  for  the  future,"  and,  therefore,  it  waa 
eontended  "that  the  judgment  ahould  be 
affirmed;  Or,  if  not  ^rmed  aa  rendered, 
should  be  modified  to  set  aside  the  order 
only  in  ita  operation  prior  to  June  IS, 
ISIO,"  on  which  da;  the  amendment  a>  to 
electric  itreet  paiaenger  can  became  effect- 
ive. Mattingly  v.  District  of  Columbia,  97 
U.  S.  6BT,  24  L.  ed.  10S8;  Lowrey  v.  Hawaii, 
200  U.  6.  206,  Gl  L.  ed.  1026,  27  Sup.  Ct. 
Rep.  622;  Baltimore  &  O.  R.  Co.  t.  loter- 
atate  Cammerce  Commiaaion,  221  U.  S.  612, 
09  L.  ed.  878,  31  Sup.  Ct.  Rep.  621,  are 
cited  to  ahow  that  Congreaa  might  ratify 
what  had  not  been  originally  commanded. 
The  fiiat  two  deciaiona  relate  to  traiuKac- 
tiona  of  a  nature  entirely  different  from 
that  here  involved  i  and,  in  the  Baltimore 
Caae,  which  waa  more  like  tbia  on  ita  facta, 
the  parties,  pending  the  auit,  stipulated  that 
the  order  should  apply  only  to  the  future; 
and  it  waa  said  that  the  "question  of  the 
authority  of  the  Commission  at  the  time 
the  order  wsa  made  haa  become  a  moot 
one"  (B2I).  There  waa  no  auch  stipulaion 
here,  and  there  being  nothing  to  show  that 
Congress  attempted  an  express  ratification, 
and  it  being  open  whether  the  amendment 
was  intended  to  confer  a  juritdiction  not 
previously  given,  the  motion  of  the  govem- 
ment  to  make  the  order  of  November  87, 
IBOO,  effective  from  Jane  18,  1010,  cannot 
prevail. 

The  decree  of  tlM  Commerce  Court  is  re- 
veraed,  and  that  of  the  three  Circuit  Jndges 
Blade  permanent. 
Reversed. 

Mr.  Justice  Pitney  did  not  hear  the  argu- 
nent  and  took  no  part  in  tha  decision  of 


(no  D.  a.  iM.) 

PENNSYLVANIA  RAILROAD  COMPANY, 

PUT.  in  Brr., 


COHHBBCB  (I  S9*)— RaVlDT  TOB  RXBITIRS 

— Necbssitt  or  Acnoif  bt  Imtbmtatk 

CoMitEBcB  Oomnssion. 

1.  Prertoua  action  by  the  Interstate  Com- 
merce Commission  is  not  a  condition  prece- 
dent to  the  maintenance  of  an  action  under 
11m  {ntentat«  commerce  act  of  February 
4,  1887   (24  Btat.  at  L.  382.  chap.  104,  U. 


by  a  shipper  who  has  been  charged  and  who 
has  paid  the  lawful  published  freight  rates 
on  interstate  sbipmenta  of  "free"  coal, 
white  lower  rates  resulting  from  rebate* 
have  been  allowed  to  other  shippers  of  "con- 
tract" ooal  during  the  same  period,  and 
between  the  aame  termini,  the  published 
tariffs  making  no  distinction  between  "con- 
tract" and  "free"  coal,  hut  naming  one  rate 
for  all  alike. 

[Bd.    Note. — Far  otber   eases,   aea  Commarea, 
Dmj.  DI|.  I  W.*l 
8TA.TUTU  ((  216*>— CoxRSucmoR— ExaiB- 

LiailVB  DUATEB. 

2.  A  statement  made  during  debate  by  a 
member  of  the  Senate  conference  committee, 
explanatory  of  the  changes  made  in  the 
bill  in  conference,  cannot  be  reaorted  to  for 
the  purpose  of  construing  a  statute  con- 
trary to  ita  plain  terms,  or  to  make  iden- 
tical that  which  is  radically  different. 

lEd.  I^dI*.— For  other  csm,  sea  .fitatutea.  Cent. 
Dis.  i  291:  dbc.  Dig.  I  ng.n 
Cabbtbbs  (I  S6*>— DaiUQEs— RiBATTNa  bt 

CaBBIEB — ACTDAL   PaCUNEABT    LOSS. 

3.  The  liability  of  a  carrier  to  a  shipper 
who  has  been  charged  and  has  paid  the  law- 
ful published  freight  rates  on  interstate 
shipments,  while  lower  ratea  resulting  from 
rebates  have  been  allowed  other  shippers 
over  the  same  road,  during  the  same  period, 
and  between  the  same  termini,  is  not  meas- 
ured by  the  amount  of  the  discrimination 
in  the  ratea,  but  is  limited  to  the  pecuniary 
loss  suffered  and  proved  by  the  act  of  Feb- 
mai^y  *,  1867,  |  8,  which  provides  that  a 
carrier  doing  any  act  pronibited  by  the 
statute  shall  be  liable  "to  the  person  .  .  . 
injured  thereby  tor  the  full  amount  of  dam- 
ages sustained  In  consequence  of  such  viola- 
tion, .  .  .  together  with  a  reasonable 
.     .     .     attorney^  fee." 

[Bd.  Nole.— For  otbor  caaaa,  aae  Gairlara,  G^t 
Dig-  I  K:    Dae.  DIE.  I  U.*] 

[No.   14.] 

Argued  February  27  and  28.  1612.  Ordered 
for  reargument  April  1,  1012.  Reargued 
November  4,  1012.    Decided  June  9,  1913. 

IN  ERROR  to  the  United  Statea  Circslt 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eeatem 
District  of  Pennsylvania  in  favor  of  a  ship- 
per in  an  action  to  recover  damagt^  from  a 
carrier  because  of  rebates  allowed  to  other 
shippera.  Reversed  and  remanded  for  a 
new  trial. 

See  same  ease  below,  07  C.  O.  A.  883,  178 
Fed.  1. 

Statement  by  Mr.  Justiee  lAmar:  * 

'The  International  Coal  Mining  Company* 
shipped  in  interstate  commerce  100,655  tons 
of  coal  over  the  Pennsylvania  Railroad  be- 
tween April  1,  1804,  and  April  1,  1901.    In 
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ISM  it  mied  the  carrier  for  f37,208,  bdng 
tha  differenoe  betireen  the  rata  paid  bf  the 
pUlntiS  and  lower  rate*  resulting  from  re- 
batea  allowed  other  coal  dealer*  malUng  like 
■hipment*  over  the  lame  road,  fnim  tha 
■ame  point,  to  the  aame  daetinatton. 

Prior  to  ISSQ  the  oarrier  oollected  it* 
-open  or  pnbliehed  ratea  from  all  peraona 
■hipping  coal  from  the  Clearfield  district  in 
PennajlvanU.  It,  however,  made  a  practioe 
of  paying  rehatea,  and  the  plaintiff  admita 
on  the  face  ot  its  complaint  that  it  reoeived 
rebatea  of  from  10  to  2G  centa  per  ton.  It 
allege*,  however,  that  other  oonaignora  re- 
ceived from  IS  to  46  centa  per  ton,  and  tho 
elaim  made  is  "for  the  further  rebate  due 
by  the  defendant  to  the  plaintiff  in  exeeaa 
of  the  rebatea  heretofore  paid  by  tha  de- 
fendant to  the  plaintiff  on  aooonnt  of  aaid 
■hipmente." 

During  tbfe  trial  these  elalma  for  addi- 
Uonal  rebatea  on  abipmenta  prior  to  18S9 
were  eliminated  by  the  court. 

The  queation  then  left  in  the  caae  in- 
volved plaintiff'a  right  to  recover  on  ao- 
account  ot  rebatea  having  been  allowed 
other  companies  after  April  1,  189B, 
what  waa  called  "contract  coal."  Tbe 
plaintiff  had  no  contraeta  which  overlapped 
April  1,  IBQQ,  and  claimed  to  have  learned 
afte^  January,  1904,  of  the  allowatiMa  being 
made.  It  thereupon  brought  thia  auit  for 
tha  rebate  or  difference  between  the  low 
rata  allowed  ahippera  of  contract  coal  and 
the  lawful  rate  paid  by  plaintiff  on  41,000 
tona. 
(B  There  waa  a  aecond  count  in  tbe  eom- 
Sf  plaint,  alleging  •that  the  plaintiff  charged 
exceaaive  freight  for  tbe  traaaportatio 
plaintiff'a  coal,  in  that  it  charged  E 
varying  from  16  centa  per  ton  to  45  cents 
per  ton  in  exceaa  of  a  reasonable  charge, 
«nd  laid  defendant  "ia  liable  to  pay  aaid 
■urn  of  t37,ZB8.85,  with  interest  thereon 
from  the  time  of  tbe  aaid  overpayments, 
«nd  thia  auit  ia  brought  to  recover  the  aaid 
mma  of  money." 

The  plaintiff  proved  tbe  number  of  tona 
in  each  ahipment  made  by  it  between  April, 
ISee,  and  April,  ISOl,  and  that  it  paid  the 
fall  tariff  rate  thereon.  It  alao  proved  that 
interstata  ahipmenta  had  been  made  by 
other  coal  companiea  on  tbe  aame  t" 
from  and  to  the  aame  points,  and  that 
companies  on  their  "contract  coal" 
been  paid  rebatea  of  6,  ID,  IS,  25,  or  SB 
centa  per  ton,  depending  upon  tbe  differ- 
ence between  the  ratea  when  ahipment  was 
made  and  those  in  force  on  the  dates  of  tbe 
various  contraeta  of  aale.  It  did  not  ap- 
pear bow  many  tona  bad  been  ahipped  by 
any  of  these  companies,  nor  on  bow  many 
ion*  they  had  been  paJd  B  cents  per  ton,  or 


on  how  many  3B  cents  per  ton,  or  the  inter- 
mediate figures.  There  waa  evidence  that 
tbe  Berwind  White  Company  reclved  no  re- 
batea on  90  per  cent  of  Its  shipments,  being 
free  coal,  but  that  it  did  reeive  rebates  on 
the  remaining  10  per  cent,  which  was  con- 
tract coaL 

In  addition  to  evidence  aa  to  the  payment 
of  such  rebatea,  there  waa  teatimony  that 
the  railroad  <»mpany  bad  also  made  lateral 
and  terminal  allowances  to  aome  ahippera 
without  at  the  aame  time  making  lateral  or 
terminal  allowances  to  tbe  [Jaintiff,  It  waa 
claimed  that  these  allowances  wera  unjnat 
diaeriminations  and  amounted  to  the  pay- 
ment of  rebates,  inaamuch  a*  there  waa  no 
■ucb  diaaimilarity  in  condition  between 
abipmenta  by  auch  companiea  and  tboae 
made  by  the  plaintiff  aa  would  justify  the 
payment  to  them  without  making  a  similar 
payment  to  the  plaintiff.  *• 

The  defendant  admitted  the  difference  inn 
treatment,  bnt*alaimed  that  it  waa  juatifled* 
by  tbe  difference  in  condition.  The  railroad 
did  not  allow  the  plaintiff  for  aervices  in 
banting  loaded  and  empty  care  between  the 
railroad  and  its  nearby  mine,  but  claimed 
that  it  paid  the  Altoona  Company  18  cents 
per  ton  for  aervices  in  hauling  loaded  and 
empty  cara  between  the  mine  and  tbe  rail- 
road station.  The  carrier  offered  evidenoe 
to  show  that  the  Altoona  mine  was  4  or  5 
miles  from  the  main  line,  which  was  reached 
by  a  spur  tract  or  road  having  very  heavy 
grades,  sharp  curves,  and  three  switchbsck* 
over  which  it  was  Impraotieable  for  the 
Pennsylvania  engines  to  be  safety  opeTat«d. 
There  was  evidence  that  the  amount  paid 
the  Altoona  Company  for  auch  hauling  of 
cara  waa  reasonable. 

It  was  admitted  also  that  the  carrier  paid 
the  Berwind  White  Company,  another  Clip- 
per from  tha  Clearfield  diatrict,  a  terminal 
charge  for  farniabing  at  the  New  York 
pier  the  labor,  power,  and  maeblnery  to 
unload  and  damp  tbe  oars.  Then  waa  evt* 
denee  that  thia  waa  tbe  customary  charge 
allowed  for  such  servieea  in  New  York  har- 
bor. 

There  waa  no  distinct  ruling  as  to  these 
allowance*,  but  the  conrt  evidently  treated 
these  payments,  not  aa  nndue  preferences  or 
rebates,  but  aa  compenaation  for  transporta- 
tion services  rendered  by  the  shipper  in 
hauling  cara  to  and  from  the  mJne  and  tor 
aervice  on  the  pier  in  New  York.  He  re- 
fused  to  charge  that  tbe  jury  eonid  treat 
these  initial  and  terminal  allowaneea  aa 
rebates  or  as  unjust  discriminations,  or  that 
they  could  be  considered  in  meaauring  tb* 
damages  to  which  plaintiff  might  bo 
entitled. 

The  items  prior  to  April  1, 1899,  and  tlieas 
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itcmi  for  initial  uid  termiiiAl  kUowmacca 
having  been  sliminnted,  the  case  wna  aub- 
mitted  to  the  Jury  to  detenune  the  amount 
plaintiff  naa  entitled  t«  recover  in  e« 
quance  of  the  admitted  payment  of  rebate* 
OB  "contract  coal,"  no  luoh  pajmenti  being 
8  made  to  the  plaintiff  on  iU  ahipmenta  ot 
■  "free  eoftl."  There  waa  aome  evidence  aa 
to  the  commereial  value  at  bttng  able  to 
ahip  contract  ooal  at  the  original  freight 
rate,  and  an  estimate  of  tiia  profita  which 
would  have  been  derived  had  the  same  re- 
bate* been  allowed  plaintiff.  What,  if  an;, 
Terdict  could  have  been  baaed  on  this  theorj, 
was  not  submitted  to  the  jury,  the  court 
ebargiog  that  where  rebates  hnd  been  al- 
lowed other  companies,  the  plaintiff  "would 
be  entitled  to  recover  from  tlie  railroad  the 
difference  of  the  returna." 

On  May  23,  lOOS,  die  jury  found  for 
the  plaintiff  a  verdict  of  C12,013.61.  Both 
parties  moved  for  a  new  trial,  and  both 
excepted  to  the  court's  refusal  to  act  aside 
the  verdict.  182  Fed.  SM.  The  circuit 
court  of  appeals  affirmed  tbe  judgment. 
—  LJLA.(N.S.)  — ,  97  C.  C.  A.  383,  173  Fed. 
1.  The  lutamational  Coal  Company  ac- 
cepted the  decision.  But  the  Pennsylvania 
Railroad  Company  brought  tbe  case  here  by 
writ  of  error,  in  which,  among  many  otlier 
asaignnients  of  error,  it  complains  of  the 
eourt'i  refusal  to  charge  that  "to  en 
the  plaintiff  to  recover,  tbe  jury  mus 
•atiafied  that  it  sustained  some  loss  oi 
jury  due  to  the  fact  that  tbe  defendant 
was  carrying,  at  tbe  eame  time,  at  lower 
rates,  ooal  shipped  by  other  ahippera.* 

Meaars.  Francis  I.  Gowen  and  Frederic 
D.  McKenney  for  plaintiff  in  error. 

Ueaara.  William  A.  Glasgow,  Jr.,  and 
«  James  W.  U.  Newlin  for  defendant  in  error. 

*  iSi,  Justice  liMnar,  after  making  tbe 
foregoing  statement,  delivered  the  opinion 
•f  tbe  court: 

The  International  Coal  Company  operated 
a  mine  in  the  Clearfield  district  and,  with 
ita  competitors,  ahipped  tietween  1B90  and 
1P02  large  quantities  of  coal  in  interatate 
Bommerce.  In  1S04  it  sued  the  Pennsyl- 
vania Ballroad  Company,  baling  ita  action, 
B  tn  part,  on  the  fact  tEiat  prior  to  April  1, 
S  1899,  tbe  railroad  company  had  paid  other 

*  abippers  rebates  of  from  16  to  4B  oenta  per 
too,  while  paying  plaintiff  a  rebate  of  only 
10  to  26  cents  per  ton.  Ita  claim  for  a 
sum  equal  to  the  difference  between  the  re- 
bate paid  to  it  and  that  given  other  ship- 
pere  was  eliminated  by  the  trial  judge  on 
the  ground  tliat  "courts  do  not  sit  to 
meaaure  the  differmca  in  degree  in  violation 
of  the  law  in  favor  «f  one  party  oi  the 


other.  The  queation  of  tbe  money  valna 
that  eaeh  of  tltem  reeoived  in  their  violation 
of  the  law  will  hot  l>«  looked  into.  .  .  . 
not  for  the  purpose  of  relieving  the  do- 
fendant,  but  becMue  the  plaintiff  is  just  aa 
oulpabla  .  .  .  and  as  much  a  violator 
of  the  law  aa  the  defendant." 

In  view  of  thia  ruling,  the  case,  as  finally 
submitted  to  tbe  jury,  involved  plaintiff** 
right  to  recover  on  account  of  ahipmenta 
made  after  April  1,  ISQB.  On  that  daU 
the  carrier  increased  tbe  rates  and  dia- 
continued  tbe  payment  of  rebate*,  except 
that  for  the  purpose  of  saving  abipper* 
against  loss,  it  mad*  a  difference  t»etween 
what  is  called  "free  coal"  and  "contract 
coal."  Under  this  practice^  where  ooal  bad 
been  sold  for  future  delivery,  the  carrier 
collected  the  published  tariff  rate,  but  re- 
bated the  difference  between  it  and  tbe 
lower  rate  in  force  when  the  contract  of 
sale  had  been  made.  When,  after  April  1, 
18BS,  the  plaintiff  applied  for  allowances,  ita 
demand  was  rejected,  with  the  statement 
tbat  all  its  contract  coal  would  be  protected 
in  tbe  same  manner  as  others  in  the  Clear- 
field district.  The  International  Coal  Com- 
pany had  no  overlapping  or  unfulfilled  eon- 
traeta,  and  claimed  that  it  did  not  learn  of 
the  practice  to  protect  such  contracts  until, 
in  1D04,  it  brought  this  suit.  It  proved 
that  between  April  1,  18BB,  and  April  1, 
1(K)1,  it  had  shipped  about  40,000  tons  on 
which  it  had  paid  the  full  tariff  rate,  while 
other  companies  chipping  from  and  to  th* 
same  places  at  tbe  same  time  bad  been 
allowed  on  their  contract  coal  rebate*  of 
S,  10,  16,  2B,  or  36  c^U  per  ton.  Plaintiff, 
recovered  a  verdict.  * 

*  1.  In  the  court  below  the  railroad  made* 
no  qneatloB  of  jurisdiction.  But  on  the  a>^ 
gnment  here  it  Inaisted  that  tbe  case  should 
be  remanded  with  Initructione  to  dismia* 
the  complaint  upon  tbe  ground  that  conrta 
had  no  power  to  adjudicate  tbe  adminis- 
trative question  aa  to  whether  a  earrifr 
could  make  a  difference  in  rate  between 
shipmenta  of  free  and  contract  coaL  It 
argued  that  this  was  a  rate-making  qne*- 
tion,  and  that  it  was  for  the  Commission, 
as  the  rate-r^fulating  body,  to  determine 
not  only  whether  a  dissimilarity  exiatad, 
but  whether  tile  rates  were  properly  ad- 
justed to  meet  that  dissimilarity. 

Under  tbe  statute  there  are  many  acta 
of  the  carrier  wliieh  are  lawful  or  unlaw* 
ful  according  aa  tbey  are  reasonable  or  un- 
reasonable, just  or  unjust.  The  determi- 
nation of  such  issues  involvea  a  compariaon 
of  rate  with  aervice,  and  calls  for  an  eser* 
else  of  tbe  discreUon  of  tbe  administra> 
tive  and  rate-regulating  body.  For  the  ren- 
aonableneaa   of   rates,   and   the   permiaaUil* 
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diBcrltninttlon  baled  upon  difference  in  eon- 
dltionB,  are  not  matter*  of  law.  So  far  •■ 
the  determination  depends  upon  facta,  no 
juriadiction  to  paas  upon  the  adminlatrar 
t)*e  questloiu  Involved  has  been  conferred 
upon  the  conrte.  That  power  haa  been 
veated  in  a  single  body,  lo  aa  to  lecure  nni- 
formit7  and  to  prevent  the  varying-  and 
tometimei  conflicting  reaulta  that  would 
flow  front  the  difTerent  viewa  of  the  same 
faoti  that  might  be  taken  by  different 
tribunals. 

None  of  these  considerations,  however, 
operates  to  defeat  the  courts'  jurisdiction  in 
the  present  case.  For  even  if  a  difference  in 
rates  could  be  made  between  free  and  eon- 
tract  coal,  none  was  made  in  the  only  way 
in  which  It  could  have  been  lawfully  done. 
The  published  tariffa  made  no  distinction 
between  contract  eoal  and  free  coal,  but 
named  one  rate  for  all  alike.  That  being 
true,  only  tbat  single  rate  could  be  charged. 
When  collected,  it  was  unlawful,  under  any 
pretense  or  for  any  cause,  however  equitable 
Soi  lilieral,  to  pay  a  part  back  to  one  shipper 
•  or  to 'every  shipper.  The  statute  required 
the  carrier  to  abide  absolutely  by  the  tariff. 
It  did  not  permit  the  company  to  decide 
that  it  had  charged  too  much  and  then 
make  a  corresponding  rebate;  nor  could  it 
claim  that  it  had  charged  too  tittle,  and  in- 
sist upon  a  larger  sum  being  paid  by  the 
shipper.  24  6tat.  at  L.  3TD,  |2;  chap.  104, 
U.  8.  Comp.  Stat  1901,  p.  3166;  23  Stat, 
at  L.  855,  g  6,  chap.  38Z,  U.  6.  Comp.  SUt. 
Bupp.  1911,  p.  1289;  Armour  Packing  Co. 
T.  United  States,  209  U.  S.  M,  83.  62  L.  ed. 
681,  696,  28  Sup.  pt.  Rep.  428.  The 
tariff,  so  long  as  it  was  of  force,  was,  in 
this  respect,  to  be  treated  as  though  it  had 
been  a  statute,  binding  as  such  upon  rail- 
road and  shipper  alike.  If,  as  a  fact,  the 
rates  were  unreasonable,  the  ahipper  waa 
nevertheless  bound  to  pay  and  the  carrier  to 
retain  what  had  been  paid,  leaving,  how- 
ever, to  the  former,  the  right  to  apply  to 
the  Commission  for  reparation. 

In  view  of  this  imperative  obligation  to 
charge,  collect,  and  retain  the  sum  named 
in  the  tariff,  there  waa  no  call  for  the 
exercise  of  the  rate-regulating  discretion  ol 
the  administrative  body  to  decide  whether 
the  carrier  could  make  a  difference  in  rates 
between  free  and  contract  eoal.  For  whether 
it  could  do  BO  or  not,  the  refund  of  any 
part  of  the  tariff  rate  collected  was  unlaw- 
ful It  could  not  have  been  legalized  by 
any  proof,  nor  could  the  commission  by  any 
order  have  made  it  valid.  The  rebate  being 
unlawful,  it  was  a  matter  where  the  court, 
without  administrative  ruling  or  reparation 
order,  could  apply  the  fixed  law  to  the 
■ataUiahed  fact  that  tlie  carrier  had  ehaiged 
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•11  shfppera  the  published  or  tariff  rate,  and 
refunded  a  part  te  a  particular  class.  Thia 
departure  from  the  published  tariff  waa  for> 
bidden,  and  9  8,  (24  Stat,  at  L.  382,  chap. 
104,  U.  B.  Comp.  Stat.  1901,  p.  3199)  ex- 
pressly provided  that  any  carriiir  doing  any 
act  prohibited  by  the  statute  ahould  lie 
"liable  te  tlie  person  ,  .  .  injured 
thereby  for  the  full  amount  of  damages  sus- 
tained in  eonseqnenea  of  any  such  viola- 
tion .  .  .  together  with  a  reaaonat>la 
.    .    .    attomeya'  fee." 

2.  But  altiiough  tbis  suit  waa  brought  t» 
enforce  a  cause  of  action  given  by  this  seo-^ 
tion  to  any  person  injured,  it  ia  a  notice-* 
able  tact  in  its  pleading  tha'plaintifl  does* 
not  claim  to  have  been  damaged,  and  there 
is  neither  allegation  nor  proof  that  It  suf- 
fered any  injury.  It  oontends,  however, 
that  this  waa  not  neeeasary,  for  the  reason 
that,  as  matter  of  law.  It  was  entitled  te 
recover  as  damage*  the  aame  rate  per  ten 
on  all  plaintiff's  shipments  a*  had  been  re- 
bated any  other  person,  on  any  of  his 
tonnage,  shipped  at  the  same  time,  over  the 
same  route.  And  such  a  right  of  action  wsa 
expressly  given  In  §  2  of  the  original  bill 
to  regulate  oommeroe,  which,  as  it  passed 
the  Senate  May  1&,  1880,  did  provide  that 
the  carrier 

"shall  be  liable  te  all  persons  who  have 
been  charged  a  higher  rate  than  was  charged 
any  other  person  or  persons  for  the  differ- 
ence between  such  higher  rate  and  the 
lowest  rate  charged  upon  like  shipments 
during  the  aame  period;  or,  if  such  bwer 
rate  was  made  on  any  time  contract  or  un< 
derstanding,  the  said  common  carrier  shall 
be  liable  te  pay  a  like  rebat«  or  drawliaek 
to  all  other  shippers  over  the  same  route, 
between  the  same  points,  who  have  shipped 
goods  during  the  time  that  such  contract 
or  understanding  was  in  operation." 

The  fact  that  this  provision  measurifig 
the  amount  of  recovery  by  rebate  was 
omitted  from  the  act,  as  finally  reported 
to  both  Houses  and  paased,  is  not  only  sig- 
nificant, but  so  conclusive  against  the  eon- 
tention  of  the  plaintiff  that  it  quotes — not- 
the  report  of  the  conference  committee — ™ 
but  a  atetenieBt,t  made  by  a  member  of*the* 
Senate  conference  committee,  to  aupport  the 
present  argument  that  1 8  means  the  same 


tMr.  Cullom:  Before  action  on  my  mo- 
tion, I  desire  to  make  a  statement  of  the 
changes  in  the  bill.  The  following  is  a 
statement  of  the  changes  in  the  bill  as 
passed  by  the  Senate,  which  have  been 
agreed  to  and  are  recommended  by  the  com- 
mittee of  conference: 
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thing  aa  the  omitted  cIkok.  But  while  th«7 
naj  be  lodc«d  «t  to  axpl«in  doubtful  ez- 
preMiona,  not  even  fomuU  reports — rauch 
leaa  the  language  of  a  memher  of  a  oom- 
mittee — can  be  resorted  to  for  the  pnrpoM 
of  eonstming  a  itatute  contrary  to  ita  plain 
temu,  or  to  make  identical  that  which  ia 
ladieallj  different.  United  States  t.  Tnuu- 
HisMuri  Freight  Amo.  160  U.  S.  318,  41  L. 
ed.  lOlB,  IT  Sup.  Ct.  Bep.  HOi  Maxwell  t. 
Dow,  176  U.  S.  eoi,  44  L.  ed.  004,  20  Sup. 
Ot  Bep.  44S,  494.  Section  2  of  the  original 
Senate  bill  said  nothing  about  damages,  but 
in  caM  of  rebating  girVe  a  ahipper  a  right, 
in  the  nature  of  an  aetlon,  for  a  penalty  to 
be  measured  by  the  difference  between  the 
lawful  and  tlie  unlawful  rate,  whe 
damage  resulted  or  not.  That  provision  was 
•tricken,  and  S  8  ot  the  act,  aa  pauad  by 
both  House*  of  Congreaa  and  approved  by 
the  President,  gave  a  right  of  action  for 
4amaga  and  attorneys'  feea  to  "the  person 
injured," — and,  of  course  to  the  extent  of 
ethe  injur;. 

§  3.  There  were  many  ^vvieions  in  the 
■  statute  for*  imprisonment  and  flues.  On  the 
civil  side  the  act  provided  for  compensa- 
tion, not  punishment.  Thou^  the  act  baa 
been  held  to  b«  In  many  respects  highly 
penal,  yet  tbere  waa  no  Sied  measure  of 
damage  in  favor  ot  the  ptaintifl.  But,  aa 
said  in  Parsons  v.  Chicago  &  N.  W.  B.  Co. 
167  U.  S.  460,  42  L.  ed.  230,  17  Snp.  Ct 
Rep.  8B7,  construing  this  section  (8),  "be- 
fore any  party  can  recover  under  the  act 
be  must  show  not  merely  the  wrong  of  the 
carrier,  but  that  that  wrong  baa  in  fact 
operated  to  his  injury."  Congress  had  not 
then  and  has  not  since  given  any  indica- 
tion of  an  Intent  that  persons  not  in- 
jured might,  nevertheless,  recover  what, 
though  called  damages,  would  really  be  a 
penalty,  in  addition  to  the  penalty  payable 
to  the  government.  On  the  contrary,  and 
in  answer  to  the  aTgument  that  damages 
might  be  a  cover  for  rebates,  the  aet  of  1910 


provided  that  where  »  carrier  misquote*  a 
rate,  it  should  pay  a  penalty  ot  C250,  not 
to  the  shipper,  hut  to  the  government,  re- 
coverable bj  a  civil  aotion  brought  by  the 
United  States.  30  Stat.  039,  chap.  300. 
Congressional  Becord  (1810)  T&S9.  The 
danger  that  payment  of  damages  for  viola- 
tiona  of  the  law  might  be  uaed  aa  a  means 
of  paying  rebates  under  the  name  of  dam- 
ages ia  also  pointed  out  by  the  commis- 
sion in  Poor  v.  Chicago,  B.  t  Q.  R.  Co.  IS 
Inters.  Com.  Rep.  41S-421,  423;  Puehk> 
Transp.  Asao.  v.  Southern  P.  Co.  11  Inters. 
Com.  Bep.  88. 

4.  It  ia  said,  however,  that  it  is  impossi- 
ble to  prove  the  damage*  occasioned  one 
shipper  by  the  payment  ot  rebates  to  an- 
other; and  that  if  the  plaintiff  is  not  en- 
titled to  recover  as  damages  the  same  draw- 
back that  was  paid  to  its  competitor,  the 
statute  not  only  gives  no  remedy,  but  de- 
prives the  plaintiff  of  a  right  it  had  at 
common  law  to  recover  this  difference  bo- 
tween  the  lawful  and  the  unlawful  rate. 

We  are  cited  to  no  authority  which  shows 
that  there  was  any  such  ancient  measure  of 
damages,  and  no  case  has  been  found  in 
which  damages  were  awarded  for  suah  dis- 
crimination. Indeed,  it  ia  exceedinglj^ 
doubtful  whether  there  waa  at  common  lawg 
any  right  of  action  for  any  sorfof  damages* 
iu  a  case  like  tbia,  while  this  statute  does 
give  a  clear,  definite,  and  positive  right  to 
recover  for  unjust  discrimination.  It 
thereby  either  first  created  the  right,  or  re- 
moved the  doubt  as  to  whether  such  suit 
could  he  brought.  The  English  courts  bad 
held  that  a  shipper  who  paid  a  reasonable 
rate  had  no  cause  of  aotion  because  the 
carrier  had  charged  a  lower  rate  to  an- 
other. Great  Western  B.  Co.  t.  Sutton, 
L.  R.  4  H.  L.  238,  39  L.  J.  Esoh.  H.  S.  177, 
22  L.  T.  N.  S.  43,  18  Week.  Rep.  92.  The 
American  decisions  were  conflicting,  though 
"the  weight  of  authority  in  this  country  was 
in  favor  of  an  equality  of  charge  to  all 


visions  in  relation  to  the  recovery  ot  dam- 
ages. These  have  been  stricken  out  of  said 
sections,  and  have  been  grouped  together 
in  one  section,  which  is  made  S  8  of  the 
committee  bill.  Except  as  to  this  rearrange- 
ment, suhstantially  the  onlv  chauf^e  made 
has  been  the  addition  of  tne  provision  of 
the  House  bill  that  'a  reasonable  counsel  or 
attorney's  fee'  shall  be  allowed  by  the  court 
in  every  case  of  the  recovery  of  damaees. 
The  parta  of  said  sections  which  are  stricken 
out  in  consequence  of  the  rearrangement  re- 
ferred to  are  all  of  3  2  after  the  word  'nn- 
Uwful,'  in  line  13,  all  of  S  3  after  the  word 
'business,'  in  line  18,  and  lines  23  to  27,  both 
inclusive,  in  S  4.  No  other  change  is  made 
in  S  2."  40  Coug.  Bee.  2d  Session,  vol.  IB, 
at.  1,  p.  170. 
SscUon  7  of  thii  House  bUl  (H.  R.  6007) 
83  8.  0^-BT. 


provided  that  if  any  carrier  should  do  an  set 
forbidden,  or  omitted  to  do  an  act  required, 
or  should  violate  the  statute,  such  carrier 
should  be  "held  to  pay  to  the  person  or  per- 
sons injured  the  full  amount  of  damages  SO 
sustained  .  .  .  with  reasonable  counsel 
or  attorneys'  fees.  .  .  ."  This  bill  waa 
before  the  conference  committee,  and  the 
House  members,  as  required  by  the  rules  of 
the  House,  made  a  written  statement  of  the 
action  of  the  conference,  in  which  It  was 
said  (vol.  18,  pt.  II.,  Cong.  Rec.  49th  Cong. 
2d  SesB.,  pp.  09B,  698,  7T4)  that  "the  8th 
section  of  the  substitute  bill" — being  the 
8th  section  ot  the  present  act — "contains 
the  substance  of  the  7th  section  of  ths 
House  bill  in  regard  to  damages  and  oooa- 
sel  fees,  but  expressed  in  somewhat  diSercni 
luigusga.'* 
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penon*  for  almilaT  •errtcei."  Intentate 
Commerce  CommiMion  v,  Ba^ltlmore  A  0.  K. 
Co.  14S  U.  6.  2TS,  36  L.  ed.  703,  i  Inter*. 
Com.  Hep.  92,  12  Sup.  Ct.  Rep.  S44.  But 
even  in  thoae  American  oourti  which  held 
that  the  rates  nuist  not  only  be  reaMnabte, 
but  equal,  the  doctrine  had  not  been  ao  tar 
developed  a*  to  aettle  what  wu  the  meaaure 
of  damagee.  Ha;s  t.  FeniiBflvaDia  Co.  12 
Fed.  309,  decided  at  circuit,  ii  favorable  t« 
pliJotiff's  cDDtentiOD.  But  UnioD  P.  B.  Co. 
T.  Ooodridge,  149  U.  S.  S80,  37  L.  ed.  896, 
13  Sup.  a.  Rep.  970;  Louisville,  E.  &  St. 
L.  R.  Co.  V.  WilBOii,  132  Ind.  B17,  18  IaR.A. 
105,  32  N.  E.  311;  Messenger  v.  Pennsyl- 
vania  R.  Oa  30  N.  J.  L.  40T.  13  Am.  Rep. 
Wl,  a.  e.  87  N.  J.  L.  531,  18  Am.  Bep.  7M; 
Cook  T.  Chicago,  R.  I.  &.  P.  R.  Co.  Bl  Iowa, 
BOl,  9  LJ{.A.  764,  3  Inters.  Com.  Rep.  383, 
2B  Am.  St.  Rep.  GI2,  46  N.  W.  lOSOj  Qreat 
Weat«Tn  R.  Co.  v.  Sutton,  L.  R.  4  H.  L.  220, 
38  L.  J.  Eich.  N.  S.  177,  22  L.  T.  N.  8.  48, 
18  Week.  Rep.  92;  London  *  N.  W.  R.  Co. 
T.  Everahed,  L.  R  3  App.  Cas.  1029,  48  L.  J. 
Q.  B.  N.  S.  E2,  39  L.  T.  N.  S.  308,  26  Week. 
Rep.  M3,  B  Eng.  Rul.  Cas.  361;  Denaby 
Main  Collier;  Co.  x.  Manchester,  S.  &  U 
B.  Co.  L.  R  1]  App.  Caa.  97,  6  Rj.  ft  C.  T. 
Cas.  133,  6&  L.  J.  Q.  B.  N.  S.  181,  fi4  L.  T. 
N.  S.  1,  60  J.  F,  340,  relied  on  bj  plaintiff, 
do  not  support  the  proposition  that  dam- 
ages can  be  recovered  without  proof  of 
what  pecuniary  lou  bad  been  suffered  as  a 
reault  of  the  discrimination. 

In  one  of  these  eases  the  suit  turn  brought 
by  a  shipper  to  recover  damages  because 
the  railroad  refused  to  carry  out  a  con- 
tract to  discriminate  in  bis  favor.  In 
others  the  court  treated  the  low  rate  as  evi- 
dence  of  what  was  a  reasonable  rate,  and 
thereupon  gave  judgment  for  damages  as 
for  an  overcharge.  Union  P.  R.  Co.  v.  Good- 
ridge,  149  U.  8.  081,  37  L.  ed.  89S,  13  Sup. 
Ct.  Rep.  070,  involved  the  construction  of 
the  Colorado  statute,  which  did  not.  as  does 
the  commerce  act,  compel  the  carrier  to  ad- 
^  here  to  published  rates,  but  required  the 
g  railroad  to  make  the  same  concessions  and 
•  drawbacks  to  all  persons  alike,  and  for  a 
failure  to  do  so  made  the  carrier  liable  for 
three  times  the  actual  damage  sustained  or 
overcharges  paid  by  the  party  aggrieved. 
This  distinction  is  also  to  be  noted  in  tbe 
English  cases  cited.  The  act  of  Parliament 
did  not  require  the  carrier  to  maintain  its 
published  tariff,  but  made  the  lowest  rate 
the  lawful  rate.  Anything  in  excess  of 
such  lowest  rate  was  extortion,  and  might 
be  recovered  in  an  action  at  law  as  for  an 
orercbarge.  Denaby  Main  Colliery  Co.  v. 
Mancbeatcr,  S.  A  L.  R.  Co.  L.  It.  11  App. 
Cas.  97,  lis,  6  Ry.  &  C.  T.  Cas.  133,  SO  L. 
J.  Q.  B.  N.  8.  181,  84  L.  T.  N.  S.  1,  M  J.  P. 


340.  But  the  Bngliah  court*  make  a  clear 
distinction  between  overcharge  and  dam- 
ages, and  the  Hune  is  true  under  the  oom- 
merce  act.  For  if  the  plaintiff  her«  had 
been  required  to  pay  more  than  the  tariff 
rate,  it  could  have  recovered  the  excen,  not 
aa  damages,  but  aa  overcharge;  and  while 
one  count  of  the  complaint  asserted  a  claim 
of  this  nature,  the  proof  did  not  Justify  a 
verdict  thereon,  for  the  plaintiff  admitted 
that  it  had  only  paid  the  lawful  rates  named 
in  the  tariff.  Of  oourae,  no  part  of  such 
payment  of  lawful  rates  can  be  treated  aa 
an  overcharge  or   as  an  extortion. 

Having  paid  only  the  lawful  rate,  plain- 
tiff waa  not  overcharged,  though  the  favored 
shipper  waa  ill^ally  undercharged.  For 
that  violation  of  law,  the  carrier  was  sub- 
ject to  t^e  payment  of  a  fine  to  tbe  govern- 
ment, and,  in  addition,  waa  liable  for  all 
dsmagea  it  thereby  occaaioned  tbe  pisiintiff 
or  any  other  shipper.  But  under  S  8,  it 
was  only  liable  for  damages.  Making  an 
iliegal  undercharge  to  one  shipper  did  not 
license  the  carrier  to  make  a  similar  under- 
charge to  other  shippers,  and  if,  having  paid 
a  rebate  of  26  cents  a  ton  to  one  customer, 
the  carrier,  in  order  to  escape  this  suit, 
bad  made  a  similar  undercharge  or  rebate 
to  the  plaintiff,  it  would  have  lieen  criminal- 
ly liable,  even  though  it  may  have  been  done 
in  order  to  equalize  the  two  companies. 
For,  under  the  statute,  it  waa  not  liable  to 
tbe  plaintiff  for  tbe  amount  of  tbe  rebateg 
paid  on  contract  coal,  but  only  for  the  dam-n 
ages  such  illegal  payment *«aused  the  plain- 
tiff. The  meaaure  of  damages  was  tba 
pecuniary  loss  inflicted  on  the  plaintiff  aa 
tbe  result  of  tbe  rebate  paid.  Those  dam- 
agea  might  be  the  aame  as  the  rebate,  or 
less  than  the  rebate,  or  many  timea  greater 
than  the  rebate;  but  unless  they  were 
proved,  they  could  not  be  recovered.  What- 
ever they  were,  they  could  be  recovered,  be- 
cause i  S  expreaaly  declarea  that  wherever 
tbe  carrier  did  aa  act  prohibited,  or  failed 
to  do  any  act  required,  it  should  be  "liablm 
to  the  person  .  .  .  injvrtd  thereby  for 
the  full  oniowit  of  damage*  tuetainod  im 
coiueguence  of  any  tuch  niolofion,  ■  ■  . 
together  v?ilh  a  reiaonabU  .  ,  .  otfor- 
neya'  fee."  In  view  of  this  language  it 
becomes  necessary  to  inquire  what  tbe  evi- 
dence sboWB  was  the  injury  inflicted  or  the 
damage  sustained  by  the  plaintiff  in  1901 
in  consequence  of  paying  rebates  in  IDOl 
on  contract  cosl  sold  in  1899. 

6.  On  various  dates  between  April  1, 
1890,  and  April  1,  1901,  the  International 
Company  made  shipments  of  coal  from  tha 
Clearfield  district  to  points  in  New  Jersey, 
Massachunetts,  and  New  York,  ita  beavieat 
shipments   l«ing    to  South    Ajabo^,  H«w 
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York  harbor.  The  •ggr^Ate  wu  40,000 
tons,  on  which  the  lawful  rat«  waa  paid. 
During  the  same  period  four  otiier  «om- 
puiiei  shipped  to  the  lame  pointa,  receiv- 
lug  rehatca  of  from  S  to  S5  coita  per  ton, 
but  the  amonnt  of  tonnage  on  which  nich 
rebate*  were  paid  doea  not  appear.  There 
was  no  proof  (d  injury, — no  proof  of  de- 
crease in  busineas,  loss  of  profits,  expense 
incurred,  or  damage  td  mnj  sort  suffered,— 
the  plaintiff  elaiming  that,  as  matter  of 
law,  the  damages  should  be  assessed  to  it 
OD  the  basis  of  giving  to  it  the  same  rate 
an  all  its  tonnage  that  bad  been  allowed  on 
an;  contract  coal  shipped  on  the  same  dates, 
whether  sucb  tonnage  was  great  or  small. 

Considering  the  multitude  of  instances  in 

which  disoriioination  has  been  practised  bj 

carriers,  in  ancient  and  modem  times,  it  U 

remarkable  how  little  is  to  be  found  in 

^dsions   or   text-books   which    treat  of  the 

§  elements  and  measure  of  damages  in  such 

•  cases.    In  the  ahs^ice  of  any'settled  rule  on 

the  subject,  the  new  question  must  be  dc' 

tenniaed  on  general  principles. 

The  statute  gives  a,  right  of  action  for 
datnaget  to  the  tnfttred  part;,  and  by  the 
nse  of  these  legal  terms  elearlf  indicated 
that  the  damages  recoverable  were  those 
known  to  the  law  and  intended  ss  eompen. 
aation  for  the  injur;  nutained.  It  is  ele- 
mmtarj  that  In  a  suit  at  law  both  the  fact 
and  the  amount  ol  the  damiige  must  be 
provad.  And  although  the  plaintiff  insists 
that  in  all  cases  like  this  the  fact  and 
amonnt  ol  the  pecuniary  loss  is  matter  of 
law,  yet  this  contention  is  not  ■ostained  by 
Hit  language  of  the  act,  nor  is  it  well 
founded  in  actual  experience,  as  will  appear 
h;  considering  several  usual  and  e very-day 
instances  suggested  by  testimony  in  this 
record.     For  example:  — 

If  plaintiff  and  one  of  the  favored  com- 
panies had  both  riiipped  coal  to  the  same 
market  on  the  same  day,  the  rebats  on  con- 
tract coal  may  have  given  an  advantage 
whieh  may  have  prevented  the  plaintiff  from 
selling,  may  have  directly  caused  it  ex- 
pens^  or  may  have  diminished  or  totally  de- 
stroyed its  proflts.  The  plaintiff,  under  the 
present  statute  in  an;  such  case  being  then 
entitled  to  recover  the  full  damages  sus- 
tained;— 

But  the  plaintiff  may  have  sold  at  the 
usual  profit  all  or  a  part  of  lU  40,000 
at  the  regular  market  price,  the  purehi 
on  his  own  account,  paying  freight  to  the 
point  of  delivery.  In  that  event  not  the 
shipper,  but  the  purchaser,  who  paid  the 
freight,  would  have  been  the  person  injured, 
if  any  damage  resulted  from  giving  rebates. 
To  say  that  seller  and  buyer,  shipper  and 
oonslgne^  could  both  laoever,  would  mean 


that    damagea    had    been    awarded    to    two 
where  only  one  hod  suffered; — 

Or,  to  take  another  example, — a  lavorod 
dealer  may  have  shipped  10,000  tons  of  mmJ 
to  the  open  New  York  market,  receiving 
thereon  a  rebate  of  30  centa  a  ton,  or  18,500. 
The  plaintiff  at  the  same  time  may  hara^ 
■hipped  20,000  tons  and  sold  the  same  atg 
the  regular  market  price.  *  Under  the  rule* 
contended  for  It  would  then  b*  entitled  to 
3G  oenta  a  ton  on  20,000  tons,  or  97,000  as 
damages.  Such  a  verdict,  instead  of  com- 
pensating It  for  losses  sustained,  would  have 
given  to  the  plaintiff  a  profit  on  the  carrier's 
crime  in  paying  a  rebate  of  93,600,  and 
would  have  made  it  an  advantage  to  it  in- 
stead of  an  injury  for  the  earriar  to  violate 
the  law. 

In  order  to  avoid  this  anomalous,  yet 
logical,  result,  it  is  sow  suggested  that,  aa 
in  the  overcharge  cases  (Denahy  Main  Col- 
liery Co.  T,  Manchester,  S.  ft  L.  B.  Co.  L.  R. 
11  App.  Cas.  B7,  e  Ky.  &  C.  T.  Gas.  133,  SO 
L.  J.  Q.  B.  N.  B.  lei,  54  L.  I.  N.  &  1,  BO 
J.  P.  340),  the  plaintiff  should  only  re- 
cover a  rebate  on  10,000  tons,  or  on  the 
same  weight  upon  which  the  carrier  had 
allowed  a  drawback  to  the  competitor.  But, 
while  lees  drastic,  this  is  still  an  arbitrary 
measure  and  ignores  the  fact  that  the  same 
auomalouB  result  would  follow  if  there  bod 
been,  say,  ten  dealers,  each  shipping  10,000 
tons  on  the  same  day.  For  eaeti  of  the  ten 
would  have  been  as  much  entitled  aa  plain- 
tiff to  recover  93,500  on  their  several  ship- 
ments of  10,000  tons,  and  the  ten  verdicU 
wonld  aggregate  930,000,  because  of  ths 
payment  of  93,600  to  the  favored  shipper. 

It  is  said,  however,  that  while  there  may 
be  no  pTBsumptioQ  that  a  shipper  was  in- 
jured because  the  carrier  paid  a  rebate  oa 
a  single  shipment,  or  on  an  oocasional  ship- 
ment, yet  it  could  recover  if  rebates  had 
been  so  habitually  given  as  to  establish  a 
practioe  of  discrimination.  Prool  that  re- 
bates were  customarily  paid  would  come 
nearer  showing  that  injuiy  was  sufllered, 
but  would  still  fall  short  of  proving  the  «x- 
tent  of  the  damage,  and  is  not  the  theory 
on  which  the  plaintiff  proceeds.  For  It 
argues  that  whenever  it  showed  that  a 
lower  rate  had  been  charged  on  contract  coal 
sold  In  1B9S,  it  was  entitled  to  reeover  the 
same  rat«  on  shipmenta  made  by  It  to  the 
same  place  on  the  same  day  in  1001,  even 
though  there  had  been  no  oompetltion  in 
the  two  sales,  and  without  proof  that  there 
had  been  any  fall  in  market  prieea,  diml-B 
nution  in  its  profits,  decrease  in  its  busiBess,§ 
or  increase  in  its  expenses.  It'elaimed  that* 
it  was  a  mere  matter  of  mathematics,  and 
that  for  ever;  rebate  on  contract  coal,  plain- 
tiff was  eatitled  to  a  like  radaoUan  on  everj 
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ton  of  iU  ooal  without  further  proof  of 
damage  or  injur;. 

6.  To  kdopt  Bach  a  rule  and  arbttraril; 
nwMure  damftgea  bj  rebate*  would  create  a 
legaliied  but  endlcM  ehain  of  departure* 
from  the  tariff;  would  extend  tba  effect  of 
the  original  crime;  would  deatrof  the 
equality  and  oertaintj  of  rates;  and,  eon- 
trary  to  the  statute,  would  make  the  carrier 
liable  for  damagea  beyond  thoae  inflicted, 
and  to  perioDB  not  injured.  The  limitatioo 
of  liability  to  the  pertons  damaged,  and  to 
an  amount  equal  to  the  injury  suffered,  is 
not  out  of  conaideration  for  the  carrier  who 
haa  violated  the  statute.  On  the  contrary, 
the  act  impoaea  heavy  penalties,  independent 
of  the  amount  of  rebate  paid,  and  aa  each 
shipment  constitutes  a  separate  offense,  the 
law,  in  its  measure  of  fine  and  punisbment, 
Is  a  terror  to  evildoers.  But  tor  the  pub- 
lie  wrong  and  for  the  interference  with  the 
equal  current  of  commerce  these  penalties 
or  flnea  were  made  payable  to  the  gov- 
ernment. If  by  the  same  act  a  private  in- 
Jury  was  inflicted,  a  private  right  of  action 
was  given.  But  the  public  wrong  did  not 
necessarily  cause  private  damage,  and  when 
It  did,  the  pecuniary  loss  varied  with  the 
eharacter  of  the  property,  the  circumstances 
of  the  shipment,  and  the  state  of  the 
market;  so  that,  instead  of  giving  the  ship- 
per the  right  to  recover  a  penalty  fixed  in 
amount  or  meiaure,  the  statute  mads  the 
guilty  carrier  li^le  for  the  full  amount 
of  damages  sustained, — whatever  they  might 
be,  and  whether  greater  or  less  than  the 
i«te  of  r^ate  paid. 

T.  This  eoQclusion,  that  the  right  to  re- 
cover is  limited  to  the  pecuniary  loss  suf- 
fered and  proved.  Is  demanded  by  the  lan- 
guage of  the  statute,  the  construction  put 
upon  it  yea  re  ago  in  the  Parsona  Case,  and 
Is  the  view  token  in  the  only  other  case  we 
kflud  in  which  this  question,  under  the  act  to 
§  ngulate  commerce,  baa  been  construed.  In 
*  Knudaen- Ferguson  Fruit  Co.  v.  Michigan  C. 
S.  Co.  TS  C.  C.  A.  46,  148  Fed.  974,  it  was 
said  by  the  circuit  court  of  appeals  for  the 
eighth  circuit  that  to  "support  a  recovery 
tinder  this  section  there  must  be  a  showing 
of  some  specific  pecuniary  injury.  A  cause 
of  action  does  not  necessarily  arise  from 
those  acts  or  omiaajona  of  a  common  car- 
rier that  may  subject  it  to  a  criminal  prose- 
cution by  the  government,  or  to  corrective 
or  coercive  proceedings  at  the  inatance  of 
the  Commiasion."  A  aiinilar  principle  was 
applied  in  Meeker  v.  Lehigh  Valley  R.  Co. 
lOB  C.  C.  A.  S4,  183  Fed.  6G0,  and  in  Central 
Coal  A  Coke  Co.  v.  Hartman,  49  C.  C.  A. 
£44,  111  Fed.  08,  where  the  suit  was  to 


recover  damages  eaoaed  by  a  violation  at 
the  anti-truat  act. 

Another  case,  on  facts  quite  like  those 
here  involved,  ia  that  of  Hoover  t,  Penn- 
sylvania R.  Co.  168  Pa.  220,  22  L.R^.  263. 
38  Am.  St.  Rep.  43,  27  Att.  282,  where  the 
statute,  like  tiie  commerce  act,  gave  the 
party  injured  a  right  of  action  for  dam- 
ages suffered.  In  violation  of  the  state  taw 
the  railroad  allowed  a  manufacturing  com- 
pany a  rebate  of  20  cents  a  ton  on  coal 
shipped.  In  a  suit  for  tie  recovery  of  dam- 
ages the  trial  court  diarged  the  jury  that 
the  difference  between  the  high  and  low 
rate  was  the  measure  of  recovery.  This 
was  reversed,  the  court  saying:  "The 
'amount  of  injury  suffered'  is  the  measure  of 
the  single  damagta  to  be  allowed.  But  it 
does  not  at  all  follow  that  the  amount  of 
injury  suffered  is  the  difference  in  the  rates 
charged.  It  might  be  or  it  might  not  be; 
but,  in  any  event,  it  must  be  a  subject  of 
proof.  ...  It  does  not  appear  that  the 
plaintiffs  sold  their  coal  for  any  lees  than 
the  current  market  price  .  .  .  except 
when  th^  and  the  other  dealers  were  en- 
gaged in  a  war  of  prieea,  and  aoU  it  far  be- 
low the  actual  cost  in  a  struggle  to  capture 
the  market." 

In  view  of  the  expreaa  provisions  of  g  B 
of  the  act  to  regulate  commerce,  it  was 
error  to  refuse  to  charge  that  "to  entitle 
the  plaintiff  to  recover,  the  jury  must  be^ 
satisfied  that  It  sustained  some  loss  or  in-^ 
jury  due  to  tbe  faotthat  the  defendant  waa* 
carrying  at  the  same  time,  at  lower  ratea, 
coal  shipped  by  other  shipper*."  The  judg- 
ment of  the  Circuit  Court  of  Appeals  ia  re- 
veraed,  and  the  case  remanded  to  the  Dis- 
trict Court,  with  directions  to  grant  a  new 
trial. 

Reversed. 

Mr.  Justice  Pitney,  dissentlngi 
The  judgment  under  review  eustatns  ft 
recovery  in  behalf  of  a  company  shipping 
coal  in  interstate  oommeree,  that  waa 
charged  and  paid  the  lawful  published  rate* 
of  freight,  for  the  difference  between  the 
rates  thus  charged  and  paid  and  the  leas 
ratea  customarily  allowed  to  other  shippers 
of  coal  during  the  same  period  and  between 
the  same  termini.  67  C.  C.  A.  3B3,  173 
Fed.  1.  The  action  ia  based  upon 
SS  2  and  3  of  the  interstate  commercea 
act-t  24  SUt.'378,  chap.  104,  U.  S.  Comp.? 

t  Sec  2.  That  if  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall, 
direcUy  or  indirectly,  bv  any  special  rat^ 
rebate,  drawback,  or  other  device,  charge 
demand,  collect,  or  receive  from  any  pers«» 
or  persons,  a  greater  or  laaa  egmpensalica 
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Btat  Supp.  ISll,  p.  1ZS4.  The  dii 
tion  woB  BceompliBbed  hf  mekna  of  rebate* 
Kllowed  to  tb«  other  ihippen,  the  ezeuM  for 
which,  or  the  reuon  for  the  disorimiDfttion, 
as  BMigned  bf  the  plaintiff  in  error,  was 
that  the  coal  on  which  the  rebate*  were 
allowed  waa  shipped  pursuant  to  contract* 
•f  aale  made  by  the  favored  ihippera  prior 
to  the  putting  in  force  of  the  publiahed 
tariir,  and  made  in  reliance  upon  the  lower 
rate*  then  in  force.  It  wae  proved  that 
during  the  two  year*  from  April  I,  189S,  to 
April  1,  I9Q1,  the  plaintiff  ihipped  about 
40,000  tons,  upon  which  it  paid  the  full 
tariff  rate.  The  verdiot  and  judgment  for 
912,013.01  represent  the  difference  between 
the  freight  charges  actuallj  paid  bj  the 
plaintiff  and  what  it  would  have  paid  if  it* 
coal  liad  been  carried  on  the  same  terms  as 
the  "contract  coal." 

I  agree  with  the  view  of  the  court  that 
the  suit  was  maintainable  without  any 
previous  action  by  the  Interstate  Commerce 
Commission.  I  agree  also  that  "even  if  a 
difference  in  rates  could  be  made  between 
free  and  contract  coal,  none  was  made  in 
the  only  way  in  which  it  could  have  been 
lawfully  done.  The  published  tariffs  made 
no  distinction  between  contract  coal  and 
free  coal,  but  named  one  rate  for  all  alike. 
That  being  true,  only  that  single  rate  could 
be  charged." 

Were  the  question  before  us,  I  should  be 
inclined  to  aay  that  the  interstate  com- 
merce act  does  not  admit  of  a  difference  in 
rate  for  subatantiall;  the  same  transpor- 
tation service,  at  the  same  time  and  under 
substantially  similar  circumstances,  based 
upon  the  mere  fact  that  the  coal  of  one 
shipper  baa  been  previously  sold,  under 
"contract"  or  otherwise,  white  the  coal  of 
the  other  shipper  has  been  sold,  hut  at  a 
different  time,  or  remains  to  be  sold  on  its 
arrival  at  market  Such  a  dhMrimination 
it  in  effect  baaed  upon  the  mere  ownership 
of  the  goods  transported,  which  has  reeent- 
^ly  been  condemned  by  this  conrt.  Inter- 
j;  state  Commerce  Commission  v.  Delaware, 
*  L.  &  W.  R.  Co.  220^.  S.  23G,  2fi2,  GG  L.  ed. 
44S,  466,   31   Sup.   Ct.   Rep.  392.     And   see 
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New  York,  N.  H.  &  H.  R.  Co.  v.  Intaratate 
Commerce  Commiaaion,  200  U.  8.  3S1,  305, 
SO  L.  ed.  616,  623,  26  Sup.  Ct.  Rep.  272; 
Armonr  Packing  Co.  v.  United  SUtea,  209 
U.  S.  6Q,  82,  S2  L.  ed.  OSl,  606,  28  Sup.  Ct. 
Rep.  428. 

lie  court,  while  sustaining  the  right  of 
action  upon  the  facta  presented  in  this 
record,  reversea  the  judgment  and  awarda 
a  new  trial,  on  tbe  ground  that  under  the 
statute  there  is  no  presumption  of  loss  on 
the  part  of  the  shipper  against  whom  the 
discrimination  is  mede,  and  therefore  do 
established  measure  of  damages  in  favor  of 
the  plaintiff;  that  §8  of  the  act,  in  giving 
a  right  of  action  for  damages  to  the  injured 
party,  indicated  the  legislative  intent  that 
the  responsibility  of  the  carrier  to  a  ship- 
per injured  by  discrimination  in  rates  should 
be  measured  not  by  the  amount  of  the  dis- 
crimination, but  by  tbe  consequential  in- 
jury accruing  to  the  shipper  beeauaa  of  the 
discrimination,  and  that  without  special 
proof  of  resulting  damage  there  can  be  no 

With  great  respect,  I  feel  constrained  to 
dissent  from  the  view  thus  taken  of  the  act 
of  Congress,  and  from  the  reault  to  which 
it  leads  in  this  case. 

T  have  not  been  able  to  bring  myself  to 
accept  that  view,  and,  on  the  contrary,  con- 
sider that  1 2  of  the  act  deals  with  the  pro- 
hibited discrimination  in  rates  as  a  direct 
pecuniary  injury  to  the  disfavored  shipper, 
precisely  equivalent  in  amount  to  the  dis- 
crimination; that  the  act  looks  upon  the 
common  carrier  a*  a  public  servant,  bound 
to  treat  all  shippers  alike;  that  it  recog- 
nizes that  the  established  and  published 
rates,  while  reasonable  in  law,  may  be  un- 
reasonable in  fact,  and  are  proven  to  be  to 
when  the  carrier  customarily  chargea  less 
to  favored  shippers;  that  it  treats  the  ous- 
tomary  allowance  to  favored  shippera  of  re- 
bates or  drawbacks  aa  an  admisaion  by  tha 
carrier  that  tbe  higher  rate  charged  to  tha 
disfavored  shi[^er  is  excessive  and  extoiv 
tionate  in  fact  by  precisely  the  amount  «f 
the  rebate;  that  the  disfavored  shipper  ia 
tbe  "person  injured,"  within  the  meaning  of 


for  any  service  rendered,  or  to  be  rendered, 
in  the  transportation  of  passengers  or  prop- 
erty, subject  to  the  provisions  of  this  act, 
than  it  charges,  demands,  eoltecta,  or  re- 
oeives  from  any  other  person  or  persons,  for 
doing  for  him  or  tbem  a  like  and  contem- 

ErancDus  service  in  the  transportation  of  a 
:e  kind  of  traffic  under  substantially  sim- 
ilar circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of 
nnjuat  discrimination,  which  is  hereby  pro- 
kibited  and  declared  to  be  unlawful. 

See.  8.  That  in  case  any  common  carrier 
■ubject  to  the  provisiont  of  ttiia  act  shall  do, 


cause  to  be  done,  or  permit  to  be  done  any 
act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  shall  omit  to 
do  any  act,  matter,  or  thing  in  this  act  re- 
quired to  be  done,  such  common  carrier  shall 
he  liable  to  the  person  or  persons  injured 
thereby  for  tbe  full  amount  of  damages  sus- 
tained in  consequence  of  any  such  violation 
of  the  provisions  of  this  act,  together  with 
a  reasonable  counsel  or  attorney  s  fee,  to  be 
tlxed  by  the  court  in  every  ease  of  rs- 
covery,  which  attorney's  fee  shall  1m  taxed 
and  collected  aa  part  of  tha  eosU  in  tiM 
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•  18,  and*  that  the  "damagee  sustained  in 
eoasequeuce  at  anj  aneb  Tiolatioa"  are,  in 
eaaea  of  rat«  discrimination,  at  least  as 
great  aa  the  amount  of  the  discrimination; 
that  the  maintaining  of  equality  in  rates 
being  the  duty  of  the  public  seTTant  aa 
prescribed  hj  the  act,  the  question  whether 
the  shipper,  on  paying  such  rates  as  the  lav 
prescribes,  charges  the  freight  to  his  con- 
aignees,  directlj  or  indirectly,  or  not  at  all, 
is  a  matter  of  no  legitimate  concern  to 
the  public  servant.  I  am  convinced  further, 
as  the  result  of  a  somewhat  ezbaustiTo  ex- 
amination of  the  question,  that  the  view 
just  indicated  is  not  only  consistent  with 
the  language  sjid  evident  policy  of  the  act, 
viewed  in  the  light  of  the  evils  that  it  was 
designed  to  correct,  but  is  consistent  with 
its  legislative  history,  and  at  the  same 
time  accords  with  t^e  practical  oonstruotion 
that  has  been  placed  upon  it  by  the  Inter- 
state Commerce  Commission,  and  recognized 
by  the  courts  (including  this  court)  from 
the  time  of  its  enactment;  that  no  other 
pra«tieable  mode  of  determining  the  dam- 
age*, capable  of  general  application,  baa 
bean  suggested  for  cases  of  rate  discrim- 
ination, than  that  which  measurea  the  re- 
covery by  the  amount  of  the  discriroina- 
tieni  and  that  this  was  the  well-settled 
measure  of  damages  in  such  cases,  as  ad- 
ministered generally  in  the  courts  of  this 
oountry  prior  to  the  passsge  at  the  act, 
and  at  the  same  time  was  the  established 
rule  of  damages  under  the  act  of  Parlia- 
ment upon  which  our  J  Z  was  modeled,  as 
already  estabiiahed  by  repeated  decisions  of 
the  House  of  Lords  when  Congress  passed 
the  "act  to  r^^late  commerce;"  and  that 
the  English  decisions  are  cogent  evidence  of 
the  Intent  and  meaning  of  Congress,  as  this 
court  has  several  times  declared. 

The  precise  error  attributed  to  the  trial 

judge  is  the  refusal  to  charge,  as  requested, 

that  "to  entitle  the  plaintiff  to  recover,  the 

|.jury   must   be   satisSed   that   it   sustained 

jjsome   loss   or   injury   due  to   the  fact  that 

•  the  defendant  was  •  carrying  at  the  same 
time,  at  lower  rates,  coal  shipped  by  other 
shippers," 

Since  the  recovery  was  based  upon  a  dis- 
crimination arising  from  the  payment  of  re- 
bates to  the  other  shippers  on  coal  shipped 
by  them  in  fulfilment  of  contracts  msdc 
long  before,  so  that  the  coal  upon  which 
the  rebates  were  allowed  did  not  and  could 
not  come  into  direct  competition  with  the 
plaintilTs  coal  in  the  market,  it  is  presum- 
able that  there  was  no  consequential  in- 
jury to  the  plaintiff  attributable  to  tiiis 
particular  series  of  rebates,  nor  any  prov- 
able injury  aside  from  the  fact  that  mon 
money    was    exacted    from    plaintiff    than 


ought  to  have  been  exacted  on  principlis  of 
equality.  A  reversal  of  the  judgment  upon 
the  ground  adopted  by  the  court  ia  equi*^ 
lent  to  a  denial  of  the  right  of  aetiea  !■ 
this  case,  and  apparently  in  all  eaasa  ex- 
cept in  the  rare  inslanoe  where  mercbaadlM 
on  which  rebatea  are  allowed  happens  to 
come  into  direct  market  competition  with 
the  goods  of  the  oomplaiiiing  shipper. 

Not  only  in  the  present  case,  hut  in  most 
cases,  it  is  impossible  to  trace  aclual  conse- 
quential damages  to  ths  particular  discrim- 
ination, and  so  ths  view  adopted  virtually 
nullifies  the  right  of  action  given  by  S  & 
of  the  act,  so  far  aa  concerns  persons  in- 
jured by  the  discriminations  that  are  pro- 
hibited by  1 2. 

Sec  8  says  in  terms  that  for  anything 
done  by  the  common  carrier,  contrary  to  the 
prohibition  of  the  act,  it  shall  be  "liable  to 
the  person  or  persons  injured  thereby  tor 
the  full  amount  of  damages  sustained  in 
consequence  of  any  such  violation."  Eaoh 
of  the  preceding  seven  sections  contains  pro- 
hibitions, from  the  violation  of  vrhieh 
damage  may  reault  to  the  shipper ;  especial- 
ly the  first  four,  of  which  1 1  prohibits 
unjust  and  unreasonable  chargea;  |Z  pro- 
hibits discriminations  in  charge*,  by  what- 
ever device  accomplished;  g  3  prohibits  "any^ 
undue  and  unreasonable  preference  or  ad>JJ 
vantage  to  any  particular  *per«on,  etc,  in* 
any  respect  whatsoever;"  and  require*  that 
reasonably  proper  and  equal  tooilitiea  b« 
afforded  for  the  interehange  of  traffic  with 
connecting  lines;  and  J  4  prohibits  tha 
charging  of  greater  compensation  under 
substantially  similar  circumstances  and  con- 
ditions for  a  shorter  than  for  a  longer  dia- 
tanca  over  the  same  line,  In  the  same  direo- 
tlon,  the  shorter  being  inclulled  within  tha 
longer  distauee;  with  a  proviso  not  now 
pertinent.  Certainly,  the  act  contemplated 
that  shippers  against  whom  these  discrimin- 
ations were  practised,  and  for  whoee  beneitt 
the  entire  act  was  framed,  were  to  be  treated 
as  "persons  Injured"  within  the  meaning 
of  1 8.  And  by  that  section  they  are  to 
have  the  "full  amount  of  damages  sustained 
in  consequence  of  any  such  violation." 

The  word  "damages,"  according  to  its 
customary  usage,  is  at  least  aa  properly  ap- 
plicable to  the  immediate  and  direct  re- 
sult of  Imposing  higher  charges  upon  one 
shipper  than  are  cnstomarll]'  charged  under 
similar  circumstances  and  for  a  like  servio* 
to  other  shippers,  as  it  is  to  the  ultimata 
consequences  of  such  discrimination.  Tb* 
purpose  that  runs  throughout  the  act  is  to 
require  equality  of  treatment.  How  can 
this  be  BO  easily  accomplished  as  to  treat 
I  the  damage  a*   being  eomplet*  when  tha 
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freight  bill  is  paid,  baaed  upon  rstei  that 
are  Iiigtier  than  tboie  charged  to  other  ihip- 
peri,  aciJ  to  require  equality  by  iiiBiiting 
upon  a  return  of  the  exceuT 

Conrtt  everywhere  are  insistent  that  ra- 
mote  and  consequential  and  BpeculatiTe 
dsjnagGB  Bhall  be  excluded  from  considera- 
tion, and  that  only  those  directly  and  prox- 
imately resulting  from  the  injury  shall  be 
eoQsidered.  What  can  be  more  direct  and 
proximate  as  damage  to  a  shipper  against 
vhom  a  discrimination  is  practised,  tlian 
tbc  measure  ol  the  discrimination  as  shovn 
by  a  comparison  of  freight  billil  And  what 
can  be  more  remote  snd  speculative  than 
^to  eater  into  considerations  arising  out  of 
wtha  mode  in  which  the  shipper  transacts  his 
*  busJDusBj'and  to  consider  whether  the  par- 
ticular commodities  upon  which  the  dis- 
criminatory rates  havu  been  imposed  were 
■old  under  this  or  that  arrangemeiit  aa  be- 
tween shipper  and  consignee,  and  whether 
the  diacrimi nations  have  resulted  in  the  loss 
of  a  particular  sale,  or  of  a  particular 
profit,  or  of  a  particular  customerT  Con- 
gress, of  course,  recognized  the  notorious 
fact  that  rate  discriminations  often  ren- 
dered it  impoisible  tor  the  disfavored  ship- 
pers to  profitably  continue  Id  business 
Sate  discriminations  were  prohibited  for 
that  reason,  amongst  others.  But  Con- 
gresa,  I  submit,  never  intended  to  impose 
npon  the  injured  party  the  impossible  task 
of  tracing  his  ultimate  losses  to  this  or  to 
that  shipment. 

But  it  is  said  that  whatever  view  might 
otherwise  be  entertained,  a  particular  (and, 
as  I  think,  a  very  strained)  meaning  must 
be  attributed  to  the  word  "damages"  as 
used  in  the  interstate  commerce  act,  because 
of  tile  course  of  proceedings  in  Congress 
that  resulted  in  the  enactment  of  that 
statute.  It  is  pointed  out  that  g  2  of  the 
original  bill  provided  In  terms  that  in  the 
ease  of  a  rate  discrimination,  the  carrier 
should  be  liable  to  the  disfavored  sbipper 
"for  the  diflferenee  between  sueb  higher  rate 
and  the  lowest  rate  charged  upon  like  tiiip- 
meats  during  the  same  period."  with  a  sim- 
ilar provision  respecting  rebates  and  draw- 
backsi  and  it  is  said  that  because  this  pro- 
vision was  finally  omitted  from  the  act,  the 
result  is  not  only  significant  but  conclu- 
sive evidence  of  a  legislative  Intent  that 
the  "damages"  in  |  8,  ao  far  as  discrimin- 
atory rates  are  concerned,  are  to  be  meas- 
nred  in  some  other  manner.  If  §  8  had  In 
terms  prescribed  any  other  measure  than 
that  which  was  in  the  original  §  2,  or  If  any 
other  had  been  then  hnown  to  the  law,  I 
could  appreciate  the  force  of  the  argument. 
The  eourae  of  the  debate   in   Congress,   as 


Callom,  who  was  the  chief  sponsor  for  the 
bill,  and  a  member  of  the  Senate  confer- ^ 
ence  committee,  explained  the  change  asJJ 
'intended  to  simply  group  into  one  section* 
all  the  prorisioDB  respecting  damages  that 
had  been  eontained  in  three  sections.  That 
this  was  done  merely  for  the  purpose  of 
simplification,  and  with  the  understanding 
that  the  courts  would  of  course  apply  the 
proper  measure  of  damages  in  each  case, 
and  wonid  not  need  Congress  to  tell  them 
how  to  do  this,  clearly  appears  from  Sen- 
ator Cnllom'a  remarks  in  explanation  of  the 
change.  If  any  other  measure  of  damage* 
in  rate  discrimination  cases  had  ever  been 
successfully  applied,  I  could  concede  some 
force  to  the  reasoning  that  is  based  upon 
this  change  in  the  bill  during  its  progress 
through  Congress.  But  no  other  meaaurs 
has  been  applied,  nor  does  the  opinion  point 
out  how  any  other  can  be. 

great  English  judge  said,t  In  on* 
of  the  cases  referred  to  below:  "I  think 
.  .  .  that  there  would  be  very  great  diffi- 
culty, if  the  principle  of  overcharge 
[meaning  a  comparison  of  the  rates 
charged]  were  rejected,  in  finding  any  other 
remedy  bj  way  of  damages  applicable  i» 
such  a  case."  [Denaby  Uain  Colliery  Co.  v. 
Manchester,  3.  A  L.  R.  Co.  L.  R.  11  App. 
Oka.  117.]  These  words  were  used  in  the 
House  of  Lords  in  the  last  of  a  series  of 
notable  cases  that  finally  settled  the  meas- 
ure of  damagea  for  rate  discriminations, 
under  an  act  of  Parliament  that  furnished 
the  model  for  J  2  of  our  interstate  commerce 
act.  That  decision  was  rendered  a  little 
more  than  a  year  before  the  passage  of  our 
act.  It  was  undoubtedly  known  to  Sena- 
tor Cullom  (a  lawyer  by  profession),  who 
doubtless  also  knew  that  the  English  courts, 
in  a  series  of  decisions,  had  adopted  the 
simple  solution  that  the  damage  was  to  be 
measured  by  the  amount  of  the  discrimina- 
tion. It  would,  I  think,  have  surprised  the 
learned  and  distinguished  Senator  if  he  had 
been  told  that  in  merely  "Amplifying"  bise 
act  he  had  in  effect  deprived  the  disfavored  gj 
shipper  of  any  and'all  remedies  in  the* 
ordinary  case  of  discrimination,  and  that, 
too,  in  a  legislative  measure  whose  under- 
lying purpose  was  to  prevent  such  discrim- 
inations, and  to  add  to  and  extend  the 
remedies  already  available  for  securing  re- 
dress against  them. 

Prior  to  the  paasage  of  the  act,  while  the 
courts  of  England  perhaps  did  not  recog- 
nize a  right  to  recover  for  unjust  discrim- 
inations unless  the  i«te  charged  to  the  oom- 


+  The   Earl   of    Selbome,   formerlj    Lord 
Chancellor  Selborne,  and  before  thai  ••  Sir 
,  HouDdell  Palmer,  oounsel  for  Qreat  Brit«ln 
In  tbe  opinion,  ahowa  tliai  Senator  at  the  Geneva  Arbitration. 
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plaining  pftrty  wu  of  itself  exceeaive,  the 
weight  of  authority  in  this  oouiitr;  wa*  to 
the  contrary,  a£  pointed  out  by  this  court 
in  Interstate  Commercs  Commiuion  t.  Bal- 
timore &  O.  R.  Co.  146  U.  8.  263,  27fi,  3$ 
U  ed.  699,  703,  4  InterB.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844.  And  see  Hays  v.  Penn- 
■ylvania  Co.  (1882)  12  Fed.  309,  and  note; 
BamueU  t.  Louisville  i  N.  R.  Co.  (1887)  4 
Intera.  Com.  Rep.  420,  31  Fed.  67 ; 
Cook  T,  Chicago,  R.  I.  ft  F.  R. 
Co.  81  Iowa.  G51,  683,  &  LJLA.  764, 
S  Intera.  Com.  Rep.  383,  25  Am.  St  Rep. 
612,  46  N.  W.  1080.  Louiaville,  B.  A  St.  L. 
R.  Co.  V.  WilBon,  132  Ind.  617,  625,  18 
LJt.A.  105,  32  N.  E.  311.  The  interstate 
commerce  act  and  the  reports  and  debates  in 
Congress  that  preceded  it  are  replete  with 
evidence  that  the  act  was  intended  to  give 
to  the  shipper  against  whom  discrimination 
was  practised  at  least  aa  ample  remedy  as 
h«  would  have  against  exactions  that  were 
for  any  other  reason  unjust  or  extortionate. 
A*  a  matter  ot  practical  construction,  the 
course  adopted  by  the  Interstate  Commerce 
Commiasion  in  reparation  caaes  is  moat 
coavincfng,  not  only  of  what  was  deemed  to 
be  the  intent  of  Congress,  hut  of  the  fact 
that  no  other  measure  of  reparation  is 
practicable  saving  that  which  is  based  on  the 
rate  diBerential.  In  every  case  that  has 
arisen,  so  far  as  I  can  discover,  the  differ- 
ence in  rate  has  been  adopted  as  the  basis 
•f  reparation.    The  cases  will  be  referred  to 

Reference  is  made  in  the  opinion  to  tbe 

declaration  of  this  court   (by  Mr.  Justice 

Brewer)  in  Parsons  v.  Chicago  &  N.  W.  R. 

Co.  167  U.  S.  447,  4S0,  42  L.  ed.  231,  236, 

17    Sup.    Ct.   Rep.   8S7,   that   "before    any 

^  party  can  recover  under  the  act,  he  must 

•j  show  not  merely  the  wrong  of  the  carrier, 

■  but  that  that  wrong  has  in  fact*aperated  to 

his  injury."   But  the  next  succeeding  words 

show  that  this  had  no  such  meaning  as  is 

now   attributed  to   it.      They    are:   "If   he 

[the  plaintiSf]  had  tJUpped  to  Neto  York  and 

fcod  bean  oltarged  looal  ratet,  he  nttuAt  ftave 

reaownd  any  eaceta   thereon  otw  through 

In  short.  Parsons  had  made  only  "local" 
shipments  (Iowa  to  Chicago),  and  bad  paid 
the  regular  published  rates  therefor.  The 
court  held  that  he  was  not  injured,  under 
the  particular  circumstances  of  the  case,  by 
the  failure  of  the  railway  company  to  file 
and  publish  a  certain  tariff  of  through  rates, 
applicable  not  to  Chicago  shipments,  but 
only  to  those  destined  to  New  York  and 
oUier  points  on  the  Atlantic  seaboard.  And 
■o  the  decision  was,  that  he  had  no  ground 
of  action.  The  case  has  no  proper  bearing 
aa  an  authority,  upon  the  question  of 


meaeure  of  damages;  but  if  it  is  to  be  em- 
ployed as  an  authority  at  all  upon  that 
question,  the  declaration  of  the  court,  that 
if  Parsons  had  been  entitled  to  recover,  his 
damages  would  have  been  measured  by  the 
rate  difTerential,  ou(^t  not  to  be  overlooked. 
The  fact  is  that  in  the  Paraona  Case, 
while  the  plaintiff  claimed  that  the  carrier 
was  guilty  of  a  discrimination  in  rates,  ttiis 
court  upon  an  analysis  of  bis  petition — 
upon  a  demurrer  to  which  the  caae  was  de- 
termined— found  there  was  no  infraction  of 
S  2,  because  the  plaintiff  bad  made  no  ship- 
ments that  entitled  him  to  the  lower  rates 
of  which  he  complained;  so  that  there  was 
no  real  basis  for  bia  action  except  the  fail- 
ure of  the  carrier  to  publish  or  file  the 
rates  as  required  by  1 0  of  the  act,  Tho 
gist  of  the  complaint  was  tiiat  the  carrier, 
which  operated  a  system  of  railroad  from 
points  in  Nebraska,  throogh  Iowa  to  Chi- 
cago, for  the  purpose  of  giving  unlawful 
preference  to  the  shippers  of  com  and  oats 
in  Nebraska,  and  to  uolaVfull;  discriminate 
against  the  plaintiffs  and  other  Iowa  ship- 
pers, put  in  force  from  Nt'bj-aska  point*  a 
certain  freight  tariff  on  corn  and  oats  in«t 
carload  lots  to  Rochelle,  Illinois,  uiheiijj 
Heatined  to  Neto  York,  Boston,  PhiladeJ-* 
phia,  or  Baltimore;  that  this  was  never  cir- 
culated or  publiahed  at  any  of  the  stations 
on  defendant's  road  in  Iowa,  nor  filed  with 
the  Interstate  Commeroe  Commission,  and 
its  existence  was  concealed  from  the  knowl- 
edge of  plaintiff  and  other  shippers  on  the 
line  of  defendant's  road  in  Iowa;  that  on 
certain  dates  named,  plaintiff  had  for  ship- 
ment at  a  station  in  Iowa,  certain  quantities 
of  com  and  oats,  and  was  prevented  and 
deprived,  t>y  reason  of  the  matters  alleged, 
of  the  right  to  ahip  the  same  upon  the  terms 
and  at  the  rate  thus  given  to  sliippera  in  the 
state  ot  Nebraska,  and  was  oUiged  to  and 
did  ship  bis  grain  over  defendaafs  road 
from  the  Iowa  point  to  Ohieaffo,  at  a  higher 
rate  than  he  could  have  had  l^  taking  ad- 
vantage of  the  Nebraska  schedule  if  that  had 
been  puUished  in  Iowa;  that  this  consti- 
tuted an  unlawful  preference  and  discrimin- 
ation by  defendant  in  favor  of  the  shippers 
of  grain  in  the  state  of  Nebraska,  and 
against  the  plaintiff  aa  a  shipper  of  grain 
in  the  state  of  Iowa,  and  the  defendant 
thereby  charged,  demanded,  and  received  a 
greater  compensation  for  a  shorter  than  for 
a  longer  haul  (the  longer  including  the 
shorter),  under  substantially  similar  cir- 
cumstances. This  court  (by  Ifr.  Justice 
Brewer],  In  dealing  witii  the  ease,  pointed 
out  (p.  465)  that  iSw  tariff  eomplalued  of 
was  a  Joint  tariff,  and  not  a  tariff  of  looal 
rates  on  grain  to  Rodtelli^  IlUnoi%  or  eva 
to  Chicago,  whidi  was  tht  esstmi  limit  U 


,dn,G00glC 


uu. 


FENKSYLTAIOA  S.  CO.  v.  INTERNATIONAL  COAL  UIH.  00. 


•0» 


defenduit'l  TO«d;  th«t  (p.  4C7)  the  plead«i 
hi4  not  niftde  out  a  cMe  on  which  it  oould 
be  eaid  thkt  the  so-cslled  joint  tariff  wu 
mere  device  under  color  of  which  defendant 
was  ihipping  grain  from  Nebraska  potnta  to 
Chicago  at  leas  tatea  than  were  being 
charged  to  the  nearer  points  in  Iowa;  and 
proceeded  to  show  (p.  459}  that  plaintiff*! 
a^nment  practical I7  was  "that  if  the 
tariff  had  been  filed  with  the  Commission, 
It  might  have  made  an  order,  mther  general 
or  special,  requiring  that  it  be  posted  at 
jjthe  Iowa  stations  1  that  if  it  had  been  ao 
•  poated,*he  might  have  examined  the  rates, 
and  might  have  determined  to  ship  his 
com,  not  to  Chicago,  but  to  one  of  the  four 
eastern  points  najned  in  such  tariff." 
waa  this  line  of  reasoning  that  led  the  court 
to  the  point  of  remarking,  p.  460,  that  "the 
only  right  of  recovery  given  by  the  inter- 
state commerce  act  to  the  individual  is  t« 
the  'person  or  pernom  injured  thereby  for 
the  full  amount  of  damages  sustained  in 
consequence  of  any  of  the  violations  of  the 
provisions  of  this  act.'  So,  before  any 
party  can  recover  under  the  act,  he 
show,  not  merely  the  wrong  of  the  cs 
but  that  that  wrtmg  hat  tn  /act  operatod 
to  hia  injury.  If  As  Itad  whipped  to  Xew 
Tork  and  Bsen  oharged  looal  ' 
might  hapt  recovered  any  exesM  thereon 
voer  through  rates.  He  did  not  ship  to 
New  York,  and  yet  seeks  to  lec 
ertra  sum  be  might  have  been  charged  if 
be  bad  shipped.  Penalties  are  not 
able  on  mere  possibilities." 
.  The  words  italicized  (not  so  in  the  orig- 
inal) serve,  I  think,  to  show  that  the  court 
was  merely  negativing  a  recovery 
part  of  one  who  might  have  shipped,  hut 
did  Dot  ship,  and  was  not  negativing,  bvt, 
on  the  contrary,  affirmittg,  argutttdo,  the 
theory  that,  in  the  event  of  the  eaixtenoe  of 
a  right  of  action,  the  meaeure  of  damage* 
teould  have  been  the  difference  in  rates. 

The  opinion  herein  refers  to  and  under- 
takes to  distinguish  the  three  English  cases 
to  which  I  have  already  referred, — Great 
Western  R.  Co.  t.  Sutton  (1S6B)  L.  B.  4 
H.  L  228,  38  L.  J.  Exch.  N.  8.  177,  22  L.  T. 
N.  8.  43,  16  Week.  Rep.  02;  London  i  N. 
W.  R.  Co.  V.  Erershed  (1878)  L.  R.  3  App. 
Ow.  102B,  48  L.  J.  Q.  B.  N.  S.  22,  39  L.  T. 
N.  B.  306,  26  Week.  Rep.  S63,  S  Eng.  Rul. 
Caa.  S61 ;  and  Denaby  Main  Colliery  Co.  t. 
ManeheatcT,  8.  &  L.  R.  Co.  [188G)  L.  R.  11 
App.  Cas.  67,  0  Ry.  &  C.  T.  Cas.  133,  5S 
L.  J.  Q.  B.  N.  8.  181,  54  L.  T.  N.  S.  1,  80 
J.  P.  340,— and  states  that  they  "do  not 
support  the  proposition  that  damages  can 
b*  reeorered  without  proof  of  what  pecu- 
niary loss  had  been  suffered  as  a  result  of 
tke  discrimination;"  that  "the  court 
treated  the  low  rate  as  evidence  of  what 


was  a  reasonable  rate,  and  thereupon  gave^ 
judgment  for  damages  as  far  an  over-<* 
charge;"  and  that  "the  act  of 'Parliament* 
.  .  .  made  the  lowest  rate  the  lawful 
rate."  With  great  respect,  it  seems  to  nm, 
the  court  has  misapprehended  the  effect  of 
these  decisions;  perhaps  because  of  not  dis- 
tinguishing two  variant  statutes  there  un- 
der discussion.  There  was  no  act  of  Par- 
liament that  "made  the  lowest  rate  the 
lawful  rate,"  or  in  terms  declared  that  any 
excess  over  the  lowest  rate  was  extortionate, 
or  reooverable  in  an  action  at  law,  as  for 
an  overcharge.  The  remedy  that  the  courts 
of  England  accorded  to  the  aggrieved  ship- 
pers against  whom  the  railway  companies 
had  discriminated  waa  based  upon  an  act 
of  Parliament  that,  so  far  as  concerns  the 
measure  of  damages  for  an  unlawful  dis- 
crimination, is  not  to  he  distinguished  from 
S2  of  the  interstate  commerce  act;  indeed, 
it  furnished  the  model  for  that  section. 
True,  it  was  a  very  imperfect  model  in 
some  respects,  and  was  improved  upon  bf 
Congress;  bat  it  waa  not  departed  from  in 
any  respect  that  pertains  to  the  m«ui<re 
of  damage*  for  favoritism  in  rate-making. 
Whatever  distinction  (if  any)  the  English 
courts  make  between  "overaharge"  and 
"damages"  has  arisen  with  respect  to  a 
different  statute,  and  one  that  fumiahad 
the   model  for   { 3   of   our   int«Tstata   cdm- 

Since  the  English  decisions  referred  to 
were  rendered  prior  to  the  adoption  of  our 
act,  and  afforded  a  eonstmotion  of  the 
English  acta  from  which  ours  was  takea,  it 
is  of  the  utmost  importance  that  the  terms 
of  the  respective  acta  of  Parliament  and 
the  precise  grounds  of  the  deciaiona  should 
be  clearly  understood. 

The  first  of  those  acts  is  the  so-colled 
equality  clause,  being  J  90  of  the  railway* 
clause  consolidation  act  1S46  (6  &  9  Vict, 
chap.  26],  enact«d  to  consolidate  in  one 
act,  certain  provisions  nsnally  inserted  in 
the  "special  acta"  under  which  railway 
companies  were  incorporated.     Section  Mh 

set  forth  in  full  in  the  margin.-^  As  will" 
*he   observed,    while   requiring   equal  it?   in* 


date  til  em  to  the  circumstances  of  the 
traffic,  hut  that  sncb  power  of  varying 
should  not  be  used  for  the  purpose  of  prej- 
udicing or  favoring  particular  parties,  or 
for  the  purpose  of  collusirely  and  unfairly 
creating  a  monopoly,  either  la  the  hands  m 


subject  to  the  provisions  and  limitations 
herein  and  in  the  special  aet  contained, 
from  time  to  time  to  alter  or  vary  the  tolls 
by  the  special  act  authorlied  to  ha  take^ 
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tolU  aod  rates,  m  f&r  as  it  applied,  thli 
elause  waa  quite  limited  with  respect  to 
tiie  circumstaoees  under  which  it  applied, 
being  especially  ctrnflned  in  ita  operation 
bj  the  phraae  "passing  ooly  over  Uie  same 
portion  of  the  line  of  railway,  under  the 
■ame  eircuinstaneefl."  It  waa  in  this  re- 
spect, especially,  that  Caaptaa  improved 
upon  the  model.  But,  so  far  as  this  sec- 
tion did  apply,  the  English  courts  held, 
in  the  cases  cit«d  in  the  opinion,  and  for 
reasons  that  will  be  set  forth  fully  below, 
that  where  inequality  in  rates  was  shown, 
the  shipper  against  whom  the  discrimina- 
tion was  made  could  recover  from  the  rsit- 
way  company  the  amount  of  the  discrim- 
ination in  an  action  for  money  bad  and 
received,  as  so  much  money  unlawfully  ei- 
«eted  from  bim.  Just  as  by  the  common  law 
be  could  recover  the  excess  over  a  reason- 
able charge^  In  the  cases  cited,  or  in  any 
«thert  to  which  my  attention  has  been 
«alled,  no  other  measure  of  damages  has 
been  sanctioned,  excepting  that  based 
upon  the  amount  of  tlie  discrimination. 
0  The  otber  act,  under  which  some  contro- 
jj  rersy  had  arisen  in  the  English  courts 
•  about  tile  allouiance  of  damages  •(but  none 
at  all  ^Kiut  the  meiuiwe  of  tbem),  is  "tbe 
railway  and  canal  traffic  act  1854"  (17  & 
18  Vict.  cLap.  31),  of  which  the  Zd.  3d, 
and  flth  sections  are  pertinent  to  the 
present  inquiry.  The  2d  prescribes  the  duty 
«f  railway  companies  to  furnish  reason- 
*ii%  facilities  for  traffic,  without  giving 
*tny  undue  or  unreasonable  preference  or 
'^vantage  to  or  in  favor  of  any  particular 
I  (Tson  or  company,  or  any  particular  de- 
SJliption  of  traffic,  in  any  respect  what- 
•ue'er,  nor  shall  any  such  company  subject 
any  particular  person  or  company,  or  any 
pairtieular  description  of  traffle,  to  any  un- 
4ao  or  unreasonable  prejudice  or  disad- 
vaatagc  in  any  respect  whatsoever."  The 
3d  section  gives  to  parties  complainiug  of 
anythii^  done  or  omitted  to  be  done,  in 
violati  m  or  contravention  of  tbe  act,  a 
special  and  extraordinary  remedy,  by  apply- 
ing "ii.  a  summary  way,  by  motion  or  sum- 
mons," to  certain  of  the  superior  courts, 
or  to  any  jut^  of  such  conrt,  authorizing 
the  court  or  judge  to  hear  and  determine 
the  matter  complained  of,  and  to  issue  an 
injunction  or  interdict,  restraining  the  com- 
pany from  further  continuing  such  violation 
of  tbe  act,  and  to  punish  disobedience  by 


attachment  or  other  process;  also  autbor- 
ixing  the  court  or  judge  to  impose  upon  tho 
company  a  heavy  daily  Sne  for  disobedi- 
ence of  the  injunction  or  interdict;  and 
"such  monies  shall  be  payable  as  tbe  court 
or  judge  may  direct,  either  to  the  party 
complaining,  or  into  court,  to  abide  the  ulti- 
mate decision  of  the  court,  or  to  her 
Majesty,  and  payment  thereof  may,  without 
prejudice  to  any  other  mode  of  recovering 
the  same,  be  enforced  by  attachment  or 
order  in  the  nature  of  a  writ  of  execution,'* 
etc.  By  the  6th  section  it  was  enacted  tM 
follows:  "6.  No  proceeding  shall  be  taken 
for  any  violation  or  contravention  of  the 
above  enactments  except  in  the  manner 
herein  provided,  but  nothing  herein  eon* 
tained  shall  t^e  away  or  diminish  any„ 
rights,  remedies,  or  privileges  of  any  person^* 
or*  company  against  any  railway  or  canal,* 
or  railway  and  canal  company,  under  tbe 
existing   law." 

The  courla  of  England  have  held  that  bo- 
cause  3  2  of  this  act  establishes  rights  be- 
yond those  existing  at  tbe  common  law,  and 
3  3  gives  an  extraordinary  remedy  therefor, 
and  3  1  excludes  other  remedies,  there  can 
be  no  recovery  in  an  ordinary  action  for 
damages,  based  upon  the  mere  infringement 
of  the  provisions  of  J  2;  but  it  has  been 
queried  whether,  for  a  violation  of  |  2,  if 
such  violation  involves  an  unlawful  extor- 
tion of  money  for  carriage,  the  ordinary 
remedies  at  law  for  extortion  may 
not  be  applicable.  This  question  waa 
reserved  by  tbe  House  of  Lords  in  tbe 
Denaby  Main  Colliery  Case,  L.  B.  II  App. 
Cas.  97,  112,  S  Ry.  &  C.  T.  Cas.  133,  00  L,  J. 
Q.  B.  N.  8.  181,  64  L.  T.  N.  S.  1.  50  J.  P. 
340.  But  tbe  court  of  appeal  having  in  that 
case  declared  (L.  R.  14  Q.  B.  Div.  220)  that 
the  remedy  by  9 "  ^'^  exclusive,  the  aame 
court  three  years  after  the  enactment  ot 
our  interstate  commerce  act  (Bhymney  R. 
Co,  V.  Rhymuey  Iron  Co.  L.  R.  20  Q.  B. 
Div.  146,  160,  08  L.  J.  Q.  B.  N.  8.  414,  63 
L.  T.  N.  S.  407,  38  Weelc  Rep.  764),  adhered 
to  that  view.  And  see,  on  the  same  subject, 
Lancashire  A  Y.  R.  Co.  v.  Greenwood  ( 1888 ) 
L.  R.  21  Q.  B.  Div.  216,  58  L.  J.  Q.  B.  N.  a 
16,  OB  L.  T.  N.  8.  980. 

So  far  as  I  have  observed,  the  Engtish 
courts  have  never  wavered  upon  tbe  quea- 
tion  of  allowing  the  difference  in  freight 
charges  to  be  recovered  by  the  disfavored 
shipper,     for    violations     ot     the    equality 


either  upon  the  whole  or  upon  any  particu- 
lar portions  of  the  railway,  as  they  shall 
Uink  fit;  provided  that  ail  such  tolls  be  at 
all  time*  chai^^  equally  to  all  persons,  and 
after  the  same  rate,  whether  per  ton  per 
mik  4r  othowise,  in  respect  of  all  passen- 
gers, aid  of  all  companies  or  carriages  of 
tbe  aaina  description,  and  if  eonveyed  or 


propelled  by  a  lilce  carriage  or  engine,  pass- 
ing only  over  the  same  portion  of  the  line 
of  railway  under  the  same  circumetancea, 
and  no  redaction  or  advance  in  any  aneh 
tolls  shall  be  made,  either  directly  or  ia- 
direotly.  In  favor  of  or  against  any  particu- 
lar oompai^  or  person  traveling  upon  or 
osing  tbe  railway. 
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cl*iue  of  the  act  of  lB4Si  nor  ever  mdc- 
tioned  the  view  that  there  could  be  «nf 
other  meaanre  of  damlgea  Nor  can  I  find 
that  anj  other  measure  of  damage*  haa  been 
auggeated  for  a  violation  of  the  aet  of  1BS4 
in  respect  of  a  rate  diBcriml  nation.  The 
controvers}'  about  that  act  baa  been  whether 
anj  mlt  could  ba  maintidned  at  all  for  a 

violation  of  it.  t  -  

But,  M  IAm  ooufi  hat  repeatedly  pointed  '£ugliih    act    had    been    cosatrued    aa    only* 


out,  *A«  frovitUm*  of  the  Ed  section  of  IA« 
interstate  oommorce  aot,  respecting  eqvality 
of  rates,  are  modeled  after  the  eguoUty 
etouM  (geO)  of  the  English  act  of  IMS; 
while  tA«  3(t  section  of  our  act  is  modeled 

^after  the  Englieh  act  of  1854. 

S      In    Interstate   Commerce   Commiasion   v. 

•  Baltimore  ft  O.  R.*Co.  145  U.  S.  263,  277, 
3S  L.  ed.  009,  703,  4  Inters.  Com.  Rep.  92, 
12  Sup.  Ct.  Rep.  844,  etc.,  the  court  re- 
ferred to  the  English  acta,  and  iome  de- 
cisiona  of  the  English  courts  thereunder, 
•a;ing  (p.  2S4)  ;  "These  traffic  acta  do  not 
appear  to  be  u  eomprebenslve  as  our  own, 
and  may  justify  contraota  which  with  ns 
would  be  obnoxiou*  to  the  long  and  short 
haul  clause  of  the  act,  or  would  be  open  to 
the  charge  of  unjust  discrimination.  Bat  ao 
far  iM  r^ates  to  th«  q»«stiim  of  'wndu* 
prefertt^ee,'  it  may  be  presumed  that  Con- 
t,  in  adopting  the  Umgvage  of  the  Eng- 


lish   I 


had   \ 


:   the 


given  to  theee  utords  by  ^^  Bngliah  courts, 
and  intewfeil  to  inaorporate  them  into  the 
(tatuta.  UcDonald  t.  Uovey,  110  U.  S. 
eie,  28  L.  ed.  ees,  4  Sup.  ct.  Rep.  142." 

In  Texas  &  P.  R.  Co.  t.  Interstate  Com- 
merce Commission,  132  U.  8.  IBT,  222,  40  Ix 
ed.  040,  MS,  S  Inters.  Com.  Rep.  405,  16 
Bup.  Ct  Rep.  6aS,  the  court  (bj  Mr,  Jus- 
tice Shfraa)  said:  "Similar  legislation  by 
the  Parliament  of  England  may  render  it 
profitable  to  examine  some  of  the  decisions 
of  the  conrta  of  that  country  construing  its 
provisions.  In  fact,  the  2d  section  of  our 
aot  was  modeled  upon  g  60  of  the  English 
'railway  clauaea  consolidation  act'  of  184S, 
Inown  a«  the  'equality  clause,'  and  the  3d 
section  of  our  act  was  modeled  upon  the  2d 
section  of  the  English  'act  for  the  better 
rqpilation  of  the  trafSo  on  railways  and 
caoals'  of  July  10,  1854,  and  the  11th  sec- 
tion of  the  act  of  July  21,  1873,  entitled— 
'An  Aot  to  Make  Better  Proviaions  for  the 
Carrying  into  Effect  the  Railway  and  Canal 
Traffic  Act  1864,  and  for  Other  Purpoeea 
Connected  Therewith.' " 

In  Interstate  Commeroe  Commiision  v. 
DeUware,  L.  *  W.  R.  Co.  220  U.  8.  235, 
KS3,  5S  L.  ed.  44S,  4ST,  31  Sup.  Ct.  Rep. 
392,  the  court  (by  Mr.  Chief  Justice  White) 
said:  "Tt  1*  not  open  to  qitestion  that  the 
provi^ins  of  %Z  of    tSt  aet    to  regniata 


substantiaUt/  taken  from 
^  90  of  the  English  railioayi  clauses  oon- 
folidation  act  of  184S,  knovm  as  the  equatitg 
clause.  Texas  ft  P.  R.  Co.  t,  InterstaU 
Commerce  Commission,  162  U.  S,  19T,  222, 
40  L.  ed.  940,  948,  5  Inters.  Com.  Rep.  40B, 
16  Sup.  Ct  Rep.  666.  Certain  also  is  it 
that  at  the  time  of  the  passage  of  the  acte 
'egulate   commerce,   that   clause   in   then 


embracing  circumstances  concerning  the 
carriage  of  the  goods,  and  not  the  person  of 
the  sender;  or,  in  other  words,  that  the 
clause  did  not  allow  earriera  by  railroad  to 
make  a  difference  in  rates  because  of  differ' 
ences  in  cireumatanees  arising  either  before 
the  serrlee  of  the  carrier  began  or  after  it 
was  terminated.  It  was  therefore  settled 
in  Engiand  that  the  elause  forbade  the 
charging  of  a  higher  rate  for  the  carriage  of 
goods  for  an  intercepting  or  forwarding 
agent  than  for  other*.  Great  Western  R. 
Co.  V.  Button  (1869)  U  R.  4  H.  L.  S26,  38 
L,  J.  Eich.  N.  S.  177,  22  L.  T.  N.  S.  43, 
18  Week.  Rep.  92;  London  ft  N.  W.  B.  Co. 
v.  Evenhed  (1878)  E>.  R.  3  App.  Cas.  1029, 
48  L.  J.  Q.  B.  N.  S.  22,  39  L.  T.  N.  B.  306,  26 
Week.  Rep.  863,  6  Eng.  Rul.  Cas.  351,  and 
Denaby  Main  Colliery  Co.  v  Hancheater,  B. 
ft  L.  R.  Co.  (1886)  L.  R.  11  App.  Cas.  97,  6 
Ry.  ft  C.  T.  Cas.  133,  55  L.  J.  Q.  B.  N.  S. 
181,  e4  L.  T.  N.  S.  1,  SO  J.  P.  340.  And  it 
may  not  be  doubted  that  the  settled  mean- 
ing u>h*ok  im*  affixed  to  the  Bngliah  equal- 
ity clause  at  the  time  of  the  adoption  of  th» 
aot  to  regulate  CQmmercs  applies  in  oon- 
struing  the  2d  section  of  that  aot;  certainly^ 
to  the  extent  tbat  its  interpretation  is  lib- 
voWcd  in  the  matter  before  us.  Wight  v. 
United  States,  167  U.  3.  612,  42  L.  ed.  2S8, 
17  Sup.  Ct  Rep.  822;  Interstate  Commero* 
Commission  v.  Alabama  Midland  R.  Co.  IBft 
U.  8.  144,  166,  42  L.  ed.  414,  423,  IS  Sup. 
Ct  Rep.  46." 

Now,  what  was  the  eonstructioa  ef  the 
equality  elause  of  the  aet  of  1845,  that  bad 
been  adopted  by  the  English  courts,  in  the 
eases  thus  cited  by  this  court  as  eontroUiog 
evidence  of  what  Congress  intended  in  en- 
acting the  2d  section  of  our  set? 

The  Qreat  Western  R.  Co.  v.  Sttttea 
(1869)  Ii.  R.  4  H.  L.  226,  was  an  action 
brought  and  judgment  recovered  for  "tAv 
amount  of  certoiM  altered  overcharges."  But 
they  were  "overcharges"  only  in  the  sens* 
that  they  were  the  differential  between  the 
rates  charged  to  tha  plaintiff  and  those 
charged  to  others.  The  opinions  of  tb* 
judge*  being  called  for  by  the  lords,  Hr. 
Justios  Blackburn  delivered  the  prerajltng 
view,  expounding  the  subject  historiatlly, 
as  follows  (p.  237):  "At  common  Uw  i 
person  holding  himself  eat  •■  a  comioan  . 
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■  carrier  of  goods  wu  not  under*  any  olll: 
gation  to  treat  all  cuatomera  equaJly.t  The 
obligation  wbich  the  commoii  law  impoaed 
upon  him  was  to  accept  and  carry  all  goods 
delivered  to  bim  (or  carriage  according  to 
hli  profcaiion  (nnleei  bs  bod  Eome  rea 
able  excuse  for  not  doing  so)  on  being  paid 
a  reatonable  compenuitioD  for  so  doing; 
and  if  the  carrier  refused  to  accept  such 
goods,  an  action  lay  against  him  tor  so 
refusing;  aod  if  the  euatomer,  in  order  to 
induce  the  carrier  to  perform  bis  duty,  paid, 
under  protest,  a  larger  sum  than  was  rea- 
■onable,  he  might  recover  back  the  lurplus 
(oyomt  tchat  th«  oarrier  toas  entitled  to  re- 
MJtw,  in  Alt  acticm  for  money  had  and  re- 
oiived,  at  being  money  extorted  from  him. 
But  the  (act  that  the  carrier  charged  othert 
lew,  though  it  was  evidence  to  show  that 
th*  eharge  waa  unreasonable,  waa  no  more 
than  evidence  tending  that  way.  There  was 
nothing  in  the  common  law  to  hinder  a 
carrier  from  carrying  for  favored  individ- 
nali  at  an  nnreaaonably  low  rate,  or  even 
gratia.  All  tliat  the  law  required  was,  that 
he  should  not  charge  any  more  than  was 
reasonable;  see  per  Bylea,  J.,  in  Baxendale 
V.  Eastern  Counties  R.  Co.  4  C.  B.  N.  S.  78, 
27  L.  J.  C.  P.  N.  8.  137j  and  per  Willeo,  J., 
In  Branley  v.  Southeastern  R.  Co.  12  C.  B. 
N.  S.  74,  31  L  J.  C.  P.  N.  a  28fl,  9  Jur. 
N.  fl.  328,  6  L  T.  K.  S.  458.  But  when 
railways  came  into  operation,  and  it  was 
found  that  they  practically  luperaedcd  all 
other  modes  of  transit,  it  became  a  question 
lor  the  l«^slature  how  far  they  would,  when 
granting  numerous  person*  power  to  make 
a  railway  and  act  as  carriers  on  that  line, 
impoM  on  them  restrictiooa  beyond  what 
the  common  law  imposed  on  ordinary  car- 
rier!. At  first  the  legislature  in  each  ape- 
flial  act  Inserted  such  clauses  a*  seemed,  to 
the  particular  committees,  reasonable  in 
each  case.  Very  soon  those  came  to  be  usual 
clauaea  which  the  then  chairman  of  com- 
mittee*  of  the  House  of  Lords  used  to  re- 
el quire  to  b«  injNted  in  all  railway  bills  with 
•  more  *or  leas  modification.  They  were 
known  by  his  name  as  'Lord  Bhcfteibwy'i 
clansea.'  Finally,  in  1S46,  the  legislature 
embodied  in  a  general  act  (S  &  9  Ylct. 
chap.  20)  those  clansea  which  it  waa 
thought  expedient  should  generally  be  in- 
serted in  railway  acts," 

Mr.  Justice  Blackburn,  after  referring  to 
tlie  special  acts  that  governed  the  case 
(wha^  in  this  country,  would  be  called  the 
"charter"  of  the  company),  by  one  of  which 


tNote. — Otherwise  in  this  connti^.  In- 
terstate Commerce  Cnmmisaion  v.  Baltimore 
*  0.  B.  Oo.  14S  U.  S.  275,  36  L.  ed.  703,  4 
Inters.  Com.  Bep.  92,  12  Sup.  Ct.  Kep.  844, 
•nd  other  euea  tited  mpra. 


the  act  of  1S45  was  incorporated  into  it, 
and  saying  that  the  rights  of  the  parties 
muat  depend  upon  the  effect  of  certain 
other  sections  in  conjunction  with  %  90 
of  the  act  of  1S4S,  which  waa,  to  leave  the 
company  free  to  charge  what  it  thou^t 
lit  for  parcels  not  exceeding  500  pounds  in 
weight,  "subject,  however,  to  the  eSeet  of 
the  proviso  for  equality  contained  in  the 
Both  section  of  the  railways  clauses  eaa- 
aolidation  act  184G,  and  the  similar  pro- 
viso for  equality  contained  in  the  former 
special  act  of  this  company  (7  &  8  Vict. 
chap.  3,  S  SO),"  then  proceeded  to  say: 

"Then  oom«t  the  quettion,  xehat  ia  th« 
legal  effect  Of  thU  proviaa  for  egiuiJitjjf 
I  think  it  appears  from  the  preamble  of 
the  SOth  section  of  the  railways  clauses  cou- 
aolidation  act  184S,  that  the  I^stature 
waa  of  opinion  that  the  changed  state  of 
things  arising  from  the  general  use  of 
railways  made  it  expedient  to  impose  an 
obligation  on  railway  companiea  acting  aa 
carrier*  beyond  what  Is  imposed  on  a  car- 
rier at  common  law.  And  if  this  be  borne 
in  mind,  I  think  the  eonetruotion  of  the 
provieo  for  e^alit]/  ia  clear,  and  U,  thai 
the  defendantt  may,  tvhjeot  to  the  itnila- 
tionw  in  their  tpecial  oote,  oharge  vihat 
they  thimk  fit,  hut  not  more  to  one  pvrao* 
than  thmy,  dturmg  the  same  lime,  charge  to 
otheri  nnder  the  tame  eircamttaneea.  And 
I  think  it  follows  from  this  that  if  the  d«- 
fondants  do  charge  mora  to  one  peraon  than 
they,  during  the  aame  lime,  charge  to 
others,  the  oharge  ia,  by  virtae  of  the 
«tatwtB,  extortionate.  And  I  think  that. 
the  righta  and  remediea  of  a  person  made^ 
to  pay  a  eharge  Beyond  the'Umit  of  eguai-' 
ity  imposed  by  tha  statute  on  railway 
companiea  acting  as  carrier*  on  their  line 
must  be  precisely  the  aame  a*  thoae  of  m 
person  made  to  pay  a  eharge  beyond  the 
limit  imipoaed  6y  the  oommon  law  on  ordi- 
nary carriera  aa  ieing  more  than  reaaonable. 
.  .  .  When  it  it  aought  to  ahov  that  tha 
eharge  ia  emtortionate  aa  heing  contrary  to 
the  atatutahle  obligation  to  eharge  equailg, 
it  ia  immaterial  uAeiher  the  charge  ia  rea- 
aonaile  or  not;  it  ia  enou^li  to  ahotct  that 
the  oompaity  carried  for  aome  other  pertom 
or  cUua  of  peraona  at  a  loicer  eharge  dur- 
ing the  period  throughout  tohieh  the  party 
complaining  waa  charged  more  under  the 
like  eiroumataaicea.f  One  ainf^e  act  of 
charging  a  pereon  leu  on  one  particular 
occasion  would  not,  I  think,  make  tha 
higher  charge  to  all  others  extortionate  dur- 
ing all  that  day,  or  week,  or  month,  or 
whatever  the  period  might  be.  I  think  it 
would  he  necoiniry  to  aheu)  that  there  una 
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a  practioe  of  earrging  for  gome  penon  or 
elaaa  of  pereofu  at  (A«  louw  rate.  But  a 
■ingle  inatauce  would  be  evidence  to  prove 
this  practice)  and  if  followed  up  by  ahew- 
ing  thftt  the  amiJler  oluirge  wri  repeatedlj 
made  at  intervale  over  a  period  ol  time, 
th«  juTon  would,  in  th«  abienoe  of  explanO' 
tion,  b»  juttifietl  in  Arawiitg,  and  wouM 
probably  draw,  th«  inf«r«no9  that  the  oom- 
pony  during  the  period  oarried  for  other* 
at  tha  lower  rate,  and  coiuegaently  that  the 
higher  charge  ufw  ea>tortio%ate  at  being 
beyond  the  ttatutaile  limit  of  equality." 

He  then  proceeds  to  ahow  that  the  weight 
of  authoTJty  waa  very  much  in  favor  of  thia 
view,  citing  many  previoua  caaeg;  and 
wherever  the  meaaure  of  recovery  ia  re- 
ferred to  it  ii  in  anch  t«niia  aa  these;  "The 
■zceaa  might  be  recovered  back  under  a 
«outit  for  money  had  and  received"  (p. 
240}  i  "the  plaintiff  recovered  the  over- 
diarge  under  a  count  for  money  had  and 
a  received  (pp.  241,  242).  Beferring  to  Oar- 
3  ton  V.  Briatol  &  E.  R.  Co.  (1861)  1  Beat  A 
•  a.'112,  30  L.  J.  Q.  B.  N.  S.  273,  7  Jur.  N.  H. 
1234,  9  Week.  Rep.  734,  a  caae  in  which 
be  had  aat,  he  aaya  (p.  243] :  "If,  as  rather 
appeara  from  the  report  to  be  the  case,  the 
deeision  went  ao  far  aa  to  aay  that  an  action 
for  money  had  and  received  would  not  lie 
where  the  overcharge  waa  in  breach  of  the 
■tatutable  obligation  to  charge  equally,  aa 
much  aa  if  it  had  been  in  breach  of  tbe 
eommOD'Iaw  obligation  to  charge  reaaon* 
ably,  I  think  the  decision  waa  a  mietake; 
and  it  was  overruled  in  Bsjcendale  v.  Great 
Western  R.  Co.  IS  C  B.  N.  S.  137,  27  L.  J. 
C.  F.  N.  S.  137,  by  the  court  of  exchequer 
ehamber,  which  comprised  three  out  of 
the  four  judges  who  totJc  part  in  deciding 
Oarton  v.  Briatol  &  £.  R.  Co.  in  the  Queen'a 

He  then  reviews  some  later  caaea  in  which, 
from  the  first,  a  difference  of  opinion  had 
arisen,  with  the  Qnal  result  of  concluding 
that  tbe  plabtiff  was  entitled  to  recover. 
Four  other  judges  present  eonourred. 
Baron  Bramwell  (p.  260)  alone  took  a 
different  view;  not,  however,  respecting  the 
measure  of  damages,  but  upon  the  question 
whether  the  equality  clauae  had  been  vio- 
Uted. 

The  House  of  Lorda  followed  the  major- 
it7  of  the  judges  and  affirmed  the  judgment 
below.  Lord  Chelmaford  delivering  an  elab- 
orate opinion,  in  which,  after  discussing  the 
evidence  upon  which  the  violation  of  the 
•quality  clauae  depended,  ha  proceeded  aa 
followa  (p.  262):  "The  last  subject  to  be 
considered  ia  the  form  of  the  action; 
whether  an  action  for  money  had  and  re- 
eeived  will  ll«  to  recover  lacle  overcharge* 
mode  iiyoN   the   earriage  of   the  pMtMff'i 


gooda,  not  obaoEutely,  bvt  felativetf  to  the 
charge*  made  to  other  pereon*.  It  waa 
argued  for  the  defendants  that  the  charge 
upon  the  plaintiff's  packed  parcels,  being 
warranted  by  the  10  and  11  Vict.  chap.  22fl, 
and  being  reasonable,  and  within  the  abso- 
lute discretion  of  the  company,  the  plaintiff 
waa  not  injured  hy  other  persons  being 
charged  leas  than  he  waa.  But  thia  i*  a 
fallaoiooa  way  of  viewing  the  queation. 
The  plaintiff's  complaint  is  not  that  otherM 
are  charged  leia  than  himself,  hot  that  the^ 
fact'of  their  having,  been  charged  leas  en-* 
titled  Mm  to  claim  the  tame  rate  of  charge, 
and  tAal  all  beyond  that  rate  i*  overcharge. 
The  Tery  fact  of  the  amaller  charge  to 
others  is  the  ground  of  bis  complaint  of  an 
overcharge  to  himself.  Now,  if  the  defend- 
ants were  bound  to  charge  Uie  plaintiff  for 
the  carriage  of  his  good*  a  leaa  anm,  and 
they  refused  to  carry  them  except  upon 
payment  of  a  greater  sum,  as  he  waa  oom- 
pelled  to  pay  the  amount  dooanded,  and 
could  not  otherwise  have  his  goods  earrted, 
the  case  fall*  witiUti  the  prinoipla  of  leverai 
decided  eaeea,  in  lohich  it  lias  been  AoU  that 
vumey  tohieh  a  patty  had  been  isrongfulty 
compelled  to  pay  under  oircunutonoea  i» 
which  he  wot  unable  to  retiat  the  imposi- 
tion mag  he  reeovered  &a«fe  in  an  action 
for  money  had  and  reoeived.  In  the  lan- 
guage of  the  court  of  common  pleas,  in  the 
ease  of  Parker  v.  Great  Western  R.  Co.  7 
Mann,  ft  O.  2fiS,  "The  paynwnta  made  by 
the  plaintiff  were  not  voluntary,  but  were 
made  in  order  to  induce  tbe  company  to  do 
that  which  they  were  bound  to  do  without 
them,' "  Lord  Chelmaford  proceeds  then  to 
cite  other  decisions,  showing  that  the  Gar* 
ton  Case  was  erroneously  decided,  and  waa 
overruled  by  the  Bazendale   Case. 

London  ft  N.  W.  R.  Co.  v.  Evershed 
(1876)  L  S.  3  App.  Cas.  1029,  6  Eng.  Rul. 
Caa.  351,  waa  an  aetion  by  a  shipper  to  re- 
cover from  the  oarrier  on  amount  equiva- 
lent to  the  rebate*  given  to  another  ehipper 
in  violation  of  the  egtiality  clause.  Tha 
House  of  Lords  sustained  the  action,  the 
lord  chancellor  (Ld.  Cairns)  aaying  (p. 
1036):  "The  one  right — to  my  mind,  tbe 
clear  and  undoubted  right— of  a  publie 
trader  is  to  see  that  he  is  reeeiving  from  a 
railway  company  equal  treatment  with 
other  traden  of  the  same  kind,  doing  tha 
aame  buslneaa,  and  supplying  tbe  same 
traffla.  In  my  opinion  that  Is  not  the  case 
with  regard  to  this  plaintiff,  and  therefore 
I  think  he  is  entitled  to  recover  the  moneys 
be  has  paid  under  proteat."  Lord  Bather-^ 
ley  said  (p.  1Q35) :  "My  Lords,  I  bavaN 
oome  to 'the  aame  conclusion.  I  have  been* 
unable  to  see,  since  the  b^rinntng  of  the 
argument.  In  a  ease  wbere  there  wss  this 
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diffarcnee  In  tba  cliarg«  a^intt  the 
rcapondent,  how  it  could  poMibly  be  s&ld 
that  tha  HAM  <!oiiie>  irithin  the  well-e»UA- 
lithsd  oorutraction  of  the  provititm$  of  tite 
30tK  teetiom  of  the  raUioaya  elaiuM  oon- 
Mlt'datiofi  act.  .  .  ."  (p.  1037.)  "There- 
fore, I  apprehend  that  your  lordihipe  ean- 
ftot  pouibly  la;  that  the  appellant*  are 
entitled  to  make  thia  distinctive  charge  and 
give  to  other  traden  a  rebate  without  giy- 
lug  the  reapoadent  a  return  of  the  money 
wMc'«  he  hat  to  jxud  tn  eocsH  □/  the  oharge 
to  otli^r  people.  I  think  the  money  he  haa 
ao  paid,  and  paJd  under  proteat,  can  now  be 
recovered  back  by  him."  It  sliould  be  noted 
that  the  "proteit"  waa,  of  courae,  not 
treated  aa  a  condition  precedent  to  the  re- 
oovery.  The  word  waa  uaed  merely  to  point 
out  what  payments  were  referred  to;  there 
having  been,  in  fact,  a  protett  in  reapect  to 
the  paymeutB  in  queation. 

Denmby  Main  Colliery  Co.  v.  Uancheiter, 
8.  *  L.  R.  Co.  (H.  L.  1885),  L.  R.  11  App. 
Caa.  »T,  0  Ry.  k  C.  T.  Cag.  133,  6S  L.  J. 
Q.  B.  N.  S.  181,  54  L.  T.  N.  S.  1,  SO  J.  P. 
MO,  waa  an  appeal  from  a  decision  ol  the 
oourt  of  appeal,  reporiad  in  L.  R.  14  Q.  B. 
Div.  209 ;  uid  the  caae  came  there  from  the 
Queea'a  bench  diTiaion  (Mathew  and  Day, 
JJ.),  whose  deciiion  ia  reported  Lk  B.  13 
Q.  B.  DIt.  074.  The  queationa  diacniaed  in 
the  dlviaionaJ  court  were  (a)  whether  cer- 
tain "group  ratea"  oonatituted  a  violation 
of  the  equality  clauie  of  the  conBoIidatiou 
act  1846,  I  90,  and,  if  bo,  whether  the  dam- 
age* for  breaeh  of  that  enactment  were 
limited  to  the  amount  of  overohargei  (and 
what  waa  the  meaaure  of  Buch  overchargea ) , 
or  whether  general  damo^M  could  oZao  be 
recovered,  (b)  Whether  an  action  lay  for 
breach  of  the  railway  and  canal  traffic  act 
18S4,  1 2,  in  view  of  the  prohibition  of  g  6 
ot  the  aame  act;  and,  if  so,  whether  the 
damage!  for  breach  of  thia  act  were 
ited  to  ibe  amount  ot  overchnrgea,  or 
ff  whether  general  damage*  could  also  be 
goovered.  The  "group  ratea"  compriied  the 
■  latea  from'each  of  the  collieries  in  a  cer- 
tMD  diatriet,  to  a  number  of  towna  and 
places  in  vartoni  parts  of  England,  and  the 
«o«l  going  from  any  one  of  the  collieriea 
eompriaed  In  the  group  to  any  one  of  these 
towna  and  places  must  pass  defendant's 
colliery,  which  was  on  the  same  line  of 
railway-  The  judges  held  (L.  R.  13  Q.  B. 
Div.  076 )  that  the  group  ratea  were  a  vio- 
lation ot  S  90  of  the  act  of  184S,  and  that 
the  overcharge  could  be  recovered  in  ae- 
oordanee  with  Bverahed's  Caae.  Thia 
on  the  ground  that,  In  the  abaence  ot  ap«- 
etal  oircumstaneea  ta  Jnatify  the  a 
charge  for  carrying  a  greater  distanee  for 
tin*  enstomar  than  for  another,  there 


a  oaaa  ot  inequality  wiUiin  |  90  of  tha  aot 

of  1S4S,  Hie  queation  whether  the  damagea 
for  breach  of  that  aeetion  were  limited  to 
the  amount  of  overcharges,  or  whether  gen- 
eral damages  could  also  be  recovered,  waa 
not  anawered,  becanse  there  waa  in  the 
atatemmt  ot  facta  no  ground  upon  which  an 
action  tor  general  damages  would  be  main- 
tainable. With  reapect  to  the  act  of  1854, 
it  was  held  that  an  action  did  not  lie  tor 
anything  done  in  contravention  ot  that  aot, 
and  that  Everahed's  Caae  was  not  an  au- 
thority for  such  aotioa,  sinee  the  point  waa 
not  presented  there  and  no  opinion  waa 
expieaaed  upon   it. 

In  the  court  of  appeal  (L.  R.  14  Q.  B. 
Div.  209),  the  very  special  facta  of  the  <ua 
are  set  forth.  The  oourt  (per  Lindley,  L. 
J.)  affirmed  the  judgment  of  the  Queen's 
bench  division  that  no  action  would  lie 
in  respect  ot  any  breach  ot  the  proviaiona 
of  the  railway  and  canal  traffic  act  1854, 
g  2.  Next,  it  waa  held  that  the  "grouped 
rates"  were  not  a  violation  ot  the  act  of 
J845,  because  the  termini  were  not  the 
same;  the  reasoning  being  (p.  223)  that  the 
words  "passing  only  over  the  same  portion 
of  the  line"  meant  passing  between  the 
same  pmots  ot  departure  and  arrival,  and 
passing  over  no  other  part  ot  the  line. 

But  it  was  held  that  the  company  hadta 
violated  the  equality  clause  by  charging  tog! 
the  defendant  greater  'rates  than  thoae* 
charged  to  one  Bannister;  the  coal  in  each 
case  going  from  defendants'  mine  to 
OTimsby.  As  to  thia,  the  court  proceeded 
to  say  (p.  226)  ;  "It  remains  only  to  con- 
aider  what  damagea,  if  any,  the  defendanta 
have  auatained  by  reason  of  the  company's 
reduction  of  their  tolls,  for  the  coal  carried 
from  the  defendants'  colliery  for  Bannister 
and  shipped  at  Qrimsby  for  the  American 
steamers  and  for  ports  south  of  Harwich. 
The  defendants  in  fact  sent  no  coals  to 
Grimsby  tor  such  shipment,  nor  did  they 
ever  request  the  railway  company  to  carry 
coals  for  such  shipment.  If  they  had,  there 
ia  no  reason  to  suppose  that  they  would 
have  been  charged  more  than  Banniater. 
.  .  .  The  tact,  however,  remaina,  that  at 
various  times  the  railway  company  did 
carry  coals  to  Grimsby  for  the  detendanta 
and  Bannister  under  the  like  circumstaneea, 
as  regards  trouble  and  coat  to  the  company, 
snd  aa  regards  coal  got  from  the  defend- 
ants' collieries  over  the  same  portion  ot  the 
line;  and  the  company  did  oliarge  Bannis- 
ter for  the  coals  so  carried  tor  him  less  than 
they  charged  the  defendants;  and  if  tbe 
defendants  bad  ahown  that  they  had  thme- 
by  sustained  pecuniary  loaa,  they  wonld 
have  been  entitled  to  recover  damages  in 
respect  thereof.     Hie  divisional  oourt  has 
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held  the  defeudanta  entitled  to  recover  over- 
ohftrges  made  to  tlie  defeadanta  on  the 
principle  laid  down  in  Everehed'a  Cue, 
i.  e.,  the  charge*  made  to  them  in  excess  of 
the  charge*  made  to  Bannister  for  similar 
services.  But  the  court  does  not  sajr  on 
what  quantity  ol  coal,  on  an  how  much 
of  the  delendanta'  coal  carried  to  Qrimsbj, 
this  excess  is  to  be  calculated,  and  we  are 
unable  to  see  how  the  quantity  is  to  be 
fixed.  This  dilGcult;  did  not  arise  in  Ever- 
■hed's  Case;  and  the  prinoiple  of  that  case 
■eeme  to  ns  inapplicable  to  the  aaaessment 
of  damages  in  this  case.  It  cannot  be  right 
^  to  calculate  the  amount  of  overcharge  on 
J*  all  the  coal  sent  bj  the  defendants  to 
■  Grimab;  without  reference  to  tbe'quantity 
on  whioh,  or  the  tines  during  which,  a  leu 
rate  was  charged  to  Bannister,  and,  at 
already  stated,  we  do  not  see  on  what  prin- 
ciple to  fix  the  amount  of  alleged  overcharge. 
Under  the  peculiar  aircumstancva  of  this 
ease  the  defendants  have  not  shewn  any 
grounds  which  will  justify  the  court  in 
holding  the  railway  company  liable  to 
them  for  any  overcharges  or  damages. 
There  is,  therefore,  nothing  to  be  ascer- 
tained by  the  arbitrator  on  this  head." 

Id  the  House  of  Lords  (L.  R.  11  App. 
Cas.  97),  it  was  held,  tl^t  where  the  rail- 
way company  carried  coal  from  a  group  of 
collieries  situate  st  different  points  along 
their  line,  and  charged  all  the  collieries  with 
one  uniform  set  of  rates  in  respect  of  such 
carriage,  the  owners  of  the  colliery  nearest 
to  t..^'  point  of  arrival  were  not  entitled  to 
maintain  an  action  for  overcharges  merely 
on  the  ground  that  the  difference  in  dis- 
tance showed  that  the  same  rate  was  a 
discrimination  against  the  shorter  hauL 
The  lords  affirmed  the  decision  of  the  court 
of  appeal  to  the  effect  (a)  that  the  railway 
bad  not  in  the  above  respect  infringed  the 
provisions  of  §  90  of  the  set  at  1845.  They 
affirmed  the  decision  (b)  that  in  this  par- 
ticular case  an  action  would  not  lie  for 
breach  of  the  act  of  1SS4,  because  undue 
or  unreasonable  preference  or  prejudice, 
within  the  meaning  of  that  act,  had  not 
been  proven.  The  question  whether,  under 
aay  circumstances,  an  action  lies  for  breach 
of  the  act  ot  iaS4,  was  reserved.  And  (c) 
upon  the  question  of  the  coal  carried  from 
the  appellants'  eoltierr  to  Orimsby  at  the 
same  time  that  less  rates  were  charged  on 
Bannister's  ooal  because  of  its  ultimate 
destination  for  shifanent  on  American 
steamers  or  for  points  south  of  Harwich, 
the  House  of  Lords  affirmed  the  judgment 
of  the  court  of  appeal  that  the  allowances 
made  to  Bannister  were  a  violation  ot  the 
equality  elause  of  the  act  of  184S. 

But  upon  (ke  now  importaai  ^Hsstion  of 


ilamagBM  t\«  Bouat  of  Lorda  (revtning  tA« 
court  of  appeal)  heli  that  the  appellantt^ 
were  entitled  to  recover  overchargei,  (A<§ 
amount*  to  be  ascertained  by  finding  what* 
quantify  of  coal  earned  under  the  tame 
mrcumatancet  and  over  the  jonte  portion  of 
tlie  tins  tcae  charged  at  the  higher  rate  to 
the  apfellantt  at  the  time  the  loicer  rate 
wu  charged  to  Batinieter. 

There  was  a  difference  of  opinion  among 
the  law  lords  as  to  whether  the  colliery 
company  was  entitled  to  recover  the  amount 
of  the  overchai^  computed  upon  the  entire 
tonnage  transported  for  them,  or  only  upon 
the  less  tonnage  that  had  been  carried  at 
the  reduced  rate  for  Bannister  during  the 
same  period.  Thf  lord  chancellor  (Hals- 
bury)  held  to  the  former  view;  the  Earl  of 
Setbome  and,  apparently,  Lord  Blackbum, 
to  the  latter.  In  the  end,  the  view  of  the 
lord  chancellor  prevailed.  But  the  lords 
all  agreed  that  an  inequality  in  the  rate* 
charged  to  two  shippers  for  the  same  serv- 
ice  was  to  be  treated  as  conclusive  evi- 
dence that  the  disfavored  shipper  had  been 
overcharged;  and  that  the  rate  differ- 
ential— described  as  "overcharge" — was  to 
be  adopted  as  the  measure  of  the  compensa- 
tion to  be  awarded  for  a  violation  of  tba 
equality  clause. 

The  lord  chancellor  said  (p.  112) :  'The 
remaining  question,  namely,  what  the  ap- 
pellants are  entitled  to  recover  from  the 
company  upon  the  hypothesis  that  they 
have  been  overcharged,  is  one  which  does 
not  seem  to  me  to  be  surrounded  by  the 
difficulty  that  has  been  assumed  to  exist. 
The  arbitrator,  to  whom  this  question  must 
go  back,  will  be  able  to  find  on  uAat  guoin- 
tities  of  coal  the  appelUtntt  tcere  charged, 
duriytg  the  periodt  when  the  railtoaj/  com- 
pany mere  carrying  for  Bannister  at  a  Ism 
rate;  and  if  the  principle  it  (did  down  by 
yovr  lordaMpe  that  the  appellant'*  ooaX 
ought  to  have  been  carried  of  the  eame  rate,^ 
I  am  unable  to  »ee  the  difficulty  of  oswr- 
taining  the  amount  of  overcharge," 

The  Earl  of  Selbome  said  upon  this  topk 
(p.  116)  ;  "I  agree  with  the  arbitrator  in 
holding  this  to  tie  a  case  of  overcharge,  and 
not  a  question  of  damages;  and  I  should^ 
answer  bis  question  (upon  the  authority  of^ 
Sutton's  Case'and  Evershed's  Case,  and  of* 
the  opinion  of  Lord  St.  Leonards  in  Pinnie's 
Case,  2  Macq.  H.  L.  Cas.  186)  by  saying 
that  the  proper  measure  of  the  overcharge 
to  the  appellants  is  the  difference  between 
the  amount  charged  to  them,  and  that 
charged  (after  deducting  the  allowance)  to 
Bannister,  for  coats  carried  over  the  same 
part  of  ibe  railway  and  under  tha  same 
circnmatutces,  during  the  tame  periods  of 
time.  Is  tbere^  then,  any  iiuaperable  diffl- 
aiUj  wiling  mat  of  tha  fa«t  thM  dturiag 
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these  period*  of  time,  not  011I7  otMla 
whicb  these  allowancea  were  made,  hnt  also 
other  coali,  on  which  Bannister  woa  charged 
the  Bame  rates  with  the  appellanta,  were 
earried  over  the  aame  distance,  and  under 
the  same  eirevmBt&nceiT  I  do  not  thinlc 
•0.  It  leins  known  how  much  coal 
ootualiy  carried  at  tk«  reduced  rate  for 
Batmitter  dvring  tAeee  period*,  it  teen, 
me  to  reeult,  from  th«  principle  eetablieft«d 
in  the  oaeet  of  Button  and  Eoerihed,  tliot 
the  appelUmti  ought  to  have  been  charged 
at  the  eome  reduced  rate  up  to,  but  not  ti 
ytmd,  the  same  totai  guantity  during  the 
game  period  of  time,  and  that  thit  ie 
true  meatvre  of  overcharge,  for  tohiah  the 
arbitrator  ought  to  give  them  credit.  , 
I  think  (aith  the  court  of  appeal]  that 
th«re  would  he  very  great  digicully,  if  the 
prinelple  of  overcharge  tee.  e  rejected, 
finding  any  other  remedy  by  way  of  dam- 
aget  applicable  to  *uch  a  oaee." 

Lord  Blackburn,  after  quoting  what  wa* 
■aid  in  the  court  of  appeal  (as  quoted 
above),  upon  the  question  of  damages,  laid 
(p.  124):  "I  am  not  satisfied  with  thi 
way  fn  which  Lindlej,  L.  J.,  deals  witt 
Ererihed's  Case,  and  Uie  mode  in  which  the 
dirlsional  court  had  applied  it.  I  think 
that  it  cannot  be  right  to  calculate  thi 
amount  of  overcharge  on  all  the  coal  sent 
b7  the  defendants  from  their  collier;  to 
Qrimsbj  for  abipment,  without  reference 
to  the  quantity  of  coal  on  which,  or 
time  during  which,  the  less  rate 
eharged  to  Bannister  for  coal  carried  from 
^  the  defendants'  colliery.  The  arbitrator  hi 
^  not  found,  and  I  do  not  think  he  was  bound 
*  to  find  in  the'apecial  case,  what  part  of  the 
eoals  carried  by  the  railway  were  carried 
only  over  the  same  part  of  the  railway  with 
t}iose  carried  for  Bannister  during  the  same 
time,  BO  as  to  make  this  charge  on  these 
coals  extortionate.  I  think  when  the  case 
goes  back  ba  will  hare  to  find  this  in  order 
to  ascertain  the  amount,  if  any,  which  can 
be   recovered   back   as   overcharge." 

Lord  FitzGerald  said  simply  (L.  R.  11 
App.  Cas.  126) :  "My  lords,  I  have  read  the 
two  elaborate  opinions  which  have  been  de- 
Uvered  by  my  noble  and  learned  friend  near 
me,  and  my  noble  and  learned  friend  oppo- 
site, and  I  entirely  concur  in  the  order 
which  it  is  proposed  to  make,  and  have 
nothing  to  add." 

But  the  syllabus  (L.  R.  11  App.  Caa.  98} 
expresses  the  *iew  of  the  lord  chancellor, 
and  the  order  for  judgment  (p.  120}  shows 
that  this  view  prevailed. 

The  order  was— "That  the  arbitrate 
must  ascertain  wKat  qwaitity  of  oool  car- 
ried under  Me  eome  drcumstetncet  and  on 
tXt  tame   portion   ontg  of  the   line   was 


charged  at  the  higher  rate  to  the  defendant* 
'  at  the  time  the  lower  rate  waa  charged 
to  Bannister;  the  fact  that  the  coal 
was  shipped  on  the  American  steamboats  or 
'  to  the  south  of  Harwich  not  being  a  differ- 
ence in  the  circumsttmces;  and  10  atcertain 
the  amount  of  the  ovenharge." 

The  very  clear  result  of  these  three  im- 
portant decisions  of  the  House  of  Lords 
was  that  the  amount  of  the  difference  in 
rates  was  to  be  treated  as  so  much  money 
unlawfully  exacted  from  the  disfavored 
shipper,  and  recovered  accordingly. 

There  is  not  the  least  doubt  that  Con- 
gress, in  passing  the  interstate  commerce 
act,  had  in  mind  these  then  recent  decisions 
of  the  English  court  of  last  resort,  and  in- 
tended to  adopt  the  principle  those  case* 
had  established  with  respect  to  the  equality 
clause  of  the  Bnglisi:  act  of  1845;  vis.,  that 
just  as,  at  the  common  law,  a  shipper  whote 
had  been  charged  an  unreasonable  rate^ 
could  recover  back'the  excess,  so,  under  the' 
statute,  he  could  treat  lower  rate*  custom- 
arily allowed  to  other  shippers  for  the  like 
service  as  conclusive  evidence  that  he  had 
been  subjected  to  an  overcharge,  and  re- 
cover the  difference. 

To  this  extent,  at  least,  I  deem  the  qoei- 
tion  of  the  meaaitfs  of  damages  for  unlaw- 
ful discrimination,  contrary  to  g  2  of  the 
interstate  commerce  act,  to  he  covered  by 
the  previous  decisions  of  this  court,  already 
cited  (145  U.  8.  283;  162  U.  8.  222;  220 
U.  B.  2S3),  which  pointed  out  V:at  the 
equality  clause  furnished  the  model  for  g  2 
of  the  interstate  commerce  act,  and  that  it 
was  adopted  by  Congress  with  the  construc- 
tion that  had  been  put  upon  it  by  thes* 
same  decisions  of  the  House  of  Lords.  Were 
the  matter  ree  nova,  I  should  entertain  n» 
doubt  of  the  propriety  of  adhering  to  the 
English  rule. 

Whether  the  House  of  Lords  was  right  <■ 
the  Denaby  Main  Collier;  C&ee  in  allowing^ 
a  recovery  by  the  aggricTed  shipper,  based 
upon  the  rate  differential  as  applied  to  hi* 
entire  tonnage,  or  whether  it  should  have 
been  limited  to  a  tonnage  not  exceeding  the 
tonnage  of  the  favored  shipper  on  whicb  th* 
rebate  wa*  allowed,  if  that  was  teas  titas. 
the  tonnage  of  the  aggrieved  shipper,  mi^ 
be  a  question  of  some  doubL  This  court  in 
the  present  case  1*  not  called  npon  to  pasa 
upon  it. 

For  the  record  before  us  does  not  present 
the  question  whether  the  plaintiff's  recov- 
ery ought  to  have  been  measured  by  the 
tonnage  of  the  favored  shippers  upon  which 
the  rebates  were  allowed.  The  plaintiff  in 
errror  (defendant  in  the  trial  court]  did 
prefer  any  request  or  take  any  oueption 
that  would  huve  baaed  th«  recovery  npon  ». 
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oomputfttion  of  the  favored  tonnftge.  There 
waa  no  evidence,  indeed,  of  the  amount  of 
that  tonnage;  it  being  aimply  nude  to  ap- 
pear that  of  all  the  coal  (hipped  bj  the 
Berwind'White  Companj  (one  of  the  fa- 
Tored  ihippera)  during  the  period  of  re- 
et  bating,  on);  10  per  centum  waa  contract 
JJeoal  on  which  rebate*  were  allowed.     How 

•  mnch'the  Berwind-White  Company  ihipped 
did  not  appear,  and  ao  it  maj'  properly  be 
presumed  that  10  per  centum  of  it«  ship- 
menti  would  amount  to  more  than  the  total 
of  the  plaintiff*!  ahipmenta. 

Defendant  did  request  the  trial  court  to 
instruct  the  jury  that  if  the  lower  rate  ac- 
corded to  other  abippera  was  not  juatifled, 
"the  amount  which  the  pluntifi  ia  entitled 
to  recover  is  measured  by  the  difference  be- 
tween the  rate  per  ton  which  it  paid  on  all 
its  shipments  during  such  period,  and  the 
rate  per  ton  which  the  other  shipper  paid 
on  his  or  its  whole  volume  of  ahipmenta 
during  such  period."  This,  as  the  circuit 
court  of  appeala  correctly  held  ( —  liR.A. 
(SS.)  —,  er  C.  C.  A.  383,  173  Fed.  6),  in 
effect  requested  the  court  to  charge,  aa  fix- 
ing the  measure  of  recovery,  not  the  lowest 
rate  charged  by  the  rsJlioad  to  another 
shipper,  but  the  general  average  paid  on 
all  shipments  made  by  such  shipper.  I 
agree  with  that  court  In  the  view  that  Con- 
gress made  no  auch  rule.  It  is  inconsiBtent 
with  anything  in  the  English  cases,  or  in 
any  caee  in  this  country  to  which  attention 
is  called. 

The  conclueion  of  this  court  that  the  right 
to  recover  in  such  a  case  as  the  present  "ia 
limited  to  the  pecuniary  loss  suffered  and 
proved,"  and  that  the  fact  the  greater 
charges  are  exacted  from  the  plaintiff  than 
from  his  competitor  for  the  like  service  ii 
not  evideDce  of  such  pecuniary  loss,  ia,  eo 
far  as  I  have  been  able  to  discover,  entirely 
unsupported  by  authority.  The  Faraons 
Case  (]6T  U.  B.  447,  400,  4!  L.  ed.  231, 
S3B,  17  Sup.  Ct.  Hep.  887)  is  cited  as  au- 
thority, but  in  my  view  is  not  properly  to 
be  so  considered,  for  reasons  already  fully 
explained.  The  "only  other  case"  is 
EJondsen-Ferguson  Fruit  Co.  v.  Michigan 
O.  R.  Co.  79  C.  C.  A.  40,  148  Fed.  986,  074. 
This  was  an  action  to  recover  a  anm  claimed 
to  have  been  unlawfully  exacted  for  the 
icing  of  a  carload  of  fruit.  At  p.  B74  the 
court  said,  arguendo:  "To  aupport  a  recov- 
ery under  this  section  [|  8]  there  must  be  a 
4  showing  of  some  specific  pecuniary  injury. 

•  ...  He  [the •shipper]  must  show  either 
tiiat  there  has  been  some  unreasonable  or 
excessive  charge  imposed,  or  lome  unlawful 
diteriminatioti  praotiaeA  againtt  htm."  As 
this  court  holds  that  in  the  present  case  an 
nnlawfnl     discrimination     was     practised 
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against  the  shipper,  I  do  not  see  anything 
in  the  Enndsen  Case  t«  deprive  it  of  its 
right  to  recover,  or  to  affect  the  question 
of  damage*.  Central  Coal  A  Coke  Co.  v. 
Hartman,  49  C.  C.  A.  244,  111  Fed.  06,  and 
Meeker  v.  Lehigh  Valley  R.  Co.  100  C.  C.  A. 
04,  183  Fed.  548,  were  actions  to  recover 
treble  damages  under  the  Sherman  anti- 
trust act  [20  SUt.  at  L.  209,  chap.  647, 
U.  S.  Comp.  SUt.  1901,  p.  3200);  in  the 
latter  case  {p.  651)  the  court  was  careful 
to  point  out  that  the  plaintiff  waa  not  seek- 
ing redress  as  a  shipper,  nor  was  the  de- 
fendant sued  as  a  carrier.  Hoover  v.  Penn- 
sylvania R.  Co.  156  Pa.  220,  244,  22  L.ItA. 
203,  36  Am.  St.  Rep.  43,  27  Atl.  282,  was 
an  action  upon  a  Pennsylvania  statute,  not, 
like  the  intovtate  commerce  act,  giving  to 
the  party  injured  a  right  of  action  for 
"damages  sustained,"  but  making  the 
offending  carrier  "liable  to  the  party  in- 
jured for  damages  trcile  the  amount  of 
injury  suffered."  The  court  cited  no  au- 
thority for  its  decision  that  the  difference 
in  the  freight  rates  did  not  furnish  a  meas- 
ure for  the  amount  of  the  single  damages. 
Evidently  because  of  a  penal  character  of 
the  remedy  the  court  shrank  from  adopting 
what  otherwise  would  be  deemed  the  normal 
rule  for  determining  the  amount  of  the  in- 
jury. 

On  the  other  hand.  Cook  v.  Chicago,  R.  I. 
4  P.  R.  Co.  81  Iowa,  651,  503,  0  L.R.A.  704, 
3  Inters.  Com.  Rep.  383,  S6  Am.  St.  Rep. 
612,  46  N.  W.  logo,  is  a  distinct  authority 
for  the  proposition  that  in  a  case  of  dis- 
crimination in  rates,  accomplished  by 
means  ot  rebating,  the  amount  of  the  re- 
bates furnishes  the  meaaure  of  damages; 
the  court  saying;  The  only  finding  that 
can  in  any  fairness  be  made  is  that,  after 
deducting  the  rebate,  the  rate  was  reason- 
able; and  that  tb«  exaction  from  the  plain- 
tiffs was  unreasonable  and  the  discrimina* 
tion  against  them  unjust."  To  the  same 
effect  is  Louisville,  K.  A  St  L.  R.  Co.  v.  Wil- 
son, 132  Ind.  6IT,  626,  IS  LJLA.  106,  32,, 
N.  B.  311,  where  an  initniction  that  the^ 
allowance  of  more  favorahle'ratea  to  another  * 
shipper  entitled  the  plaintiff  to  recover  the 
differenos  was  sustained  on  appeal. 

The  present  decision  ignorea  the  practical 
construction  that  has  invariably  been 
placed  upon  the  act  by  the  Interstate  Com- 
merce Commiaaion. 

In  Burgess  v.  Transcontinental  Freight 
Bureau,  13  Inters.  Com.  Rep.  068,  B80,  the 
Commission  ruled  upon  the  precise  question 
now  before  us,  In  dealing  witli  a  ease  of 
rates  held  szetaslve  per  •«,  but  only  so  held 
as  the  result  of  a  eompariaon  between  the 
rates  under  attack  and  other  rates  eus- 
tomari^  charged.    The  oompUinaiite  claimed 


■lofGooglc 


•14 


>3  SUFREHB  OOUKT  HEPOSTER. 


Oct.  Tkbu, 


Kpftrmtlon  bj  reason  «f  ahipmenti  under  the 
old  rat«.  DefendutB  denied  tbftt  mich 
reparation  ahould  be  aVBrded,  even  though 
the  CammiBsion  were  of  the  opiDion  that 
that  rati?  was  excessive,  and  tbi»  "for  the 
re*aon  that  no  damage  iipou  the  part  ol 
the  cotnpUinants  haa  been  established."  It 
«ppe«red  tltat  the  market  wai  not  affected 
b;  the  ret«,  and  that  the  freight  had  been 
added  to  the  price  paid  bj  the  conmmeri 
and  it  was  insisted  that  the  eomplainstnt* 
who  had  paid  this  freight  r«t«  had  not  been 
aetuall;  injured.  The  Commission  said : 
"Such  ia  not,  in  our  opinion,  the  proper 
meaning  of  this  term  [damage].  These 
complainants  were  shipper*  of  hardwood 
lumber  to  this  destination,  and  thej  were 
entitled  to  a  reaaonable  rate  from  the  de- 
fendants for  the  service  of  transportation. 
An  unreasonable  rate  was  in  fact  exacted. 
Tbef  were  thereby  deprived  of  a  I^al  right, 
and  the  measure  of  their  damage  is  the 
difference  between  the  rate  to  which  they 
were  entitled  and  the  rate  which  they  were 
compelled  to  pay.  If  complainants  were 
obliged  to  follow  every  transaction  to  its 
ultimate  result,  and  to  trace  out  the  exact 
commercial  effect  of  the  freight  rate  paid, 
it  would  never  be  possible  to  show  damages 
with  sufficient  accuracy  to  justify  giving 
them.  Certainly  these  defendant*  are  not 
entitled  to  this  money  which  they  have 
H  taken  from  the  complainants,  and  they 
Sought  not  to  be  heard  to  say  that  they 
*  should  not  *be  required  to  refund  this 
amount  because  the  complainants  them- 
selves may  have  obtained  some  portion  of 
this  sum  from  the  consumer  of  the  commod- 
ity transportpd." 

It  is  upon  this  theory  that  reparation 
baa  been  awarded  by  the  Commission  from 

f  Reparation  by  reason  of  published  rates 
held  unreasonable  because  discriminatory, 
irrespective  of  whether  they  were  otherwise 
extortionate. 

Poor  V.  Chicago,  B.  &  Q.  R.  Co.  12  Inter*. 
Com.  Bep.  41S,  420;  California  Commercial 
AsBo.  V.  Wells,  F.  t  Co.  14  Inters.  Com. 
Bep.  422,  434;  Qamble-Robinson  Commis- 
*lon  Co.  V.  Northern  P.  R.  Co.  14  Inters. 
Com.  Rep.  S23 ;  Beekman  Lumber  Cto.  v. 
Chicago,  R,  I.  *  P.  R.  Co.  IB  Inter*.  Com. 
Rep.  528;  Einton  Fruit  &  Produce  Ca  ^ 
Chesapeake  &  0.  R.  Co.  IT  Inten.  Com.  Rei 
678;  Delray  Salt  Co.  v.  Pennsylvania  I 
O).  IB  Inters.  Com.  Rep.  259;  American 
Creosote  Works  v.  Illinois  C.  R.  Co,  IB 
Inters.  Com,  Rep.  212,  210;  Btacy  Me 
tile  Co.  V.  Minneapollt,  St.  P.  &  8.  8te.  M. 
B.  Co.  18  Inters.  Oom.  Rep.  S&O;  Texas 
Qrain  i  Elevator  Co.  v.  Chicago,  R.  I.  &  P. 
R.  Co.  18  Inter*.  Com.  Rep.  S80. 


the  banning.  After  i 
the  reports  of  their  decisions  as  ezhaustfre 
as  the  time  at  my  disposal  wonld  permit,  1 
think  it  entirely  safe  to  say  that  in  the 
thousands  of  reparation  case*  that  have 
been  passed  upon,  reparation  has  not  been 
refused  under  circumstance*  at  all  resem- 
bling those  of  the  case  at  bar;  and  that 
whatever  reparation  ha*  been  allowed,  it 
hat  tfeen  based  upon  the  rate  differential, 
and  awarded  to  the  shipper  who  paid  the 
freight,  without  regard  to  whetiier  or  not 
be  charged  it  over  against  his  oonsignee. 
The  same  rale  has  been  adopted  in  all  eaaea, 
whether  the  rate*  charged  to  the  com- 
plainant bave  been  deemed  unreasonable 
per  M  or  not;  Indeed,  where  they  bave 
been  thua  denounced,  It  haa  ordinarily  been 
done  as  the  result  of  comparison  between 
the  rate  under  attack  and  other  rates  OB 
similar  traffic  Illustrative  decisions  •!•« 
cited  in  the  margin.t  1 

*  This  court,  while  saying  very  plainly^ 
what  the  word  "damages"  in  g  B  doea  not 
mean,  reaches  its  conclusion  without  deter- 
mining what  the  word  doe*  mean.  It  I* 
said  that  the  "damages  may  be  tbe  same 
as  the  rebate,  or  leas  than  the  rebate,  or 
many  times  greater  than  tbe  rebate."  It  ia 
said  that  in  the  caae  under  oouideration 
there  was  "no  proof  of  injury,  no  proof  of 
decrease  In  business,  loss  of  profits,  expense 
incurred,  or  damage  of  any  sort  sufferDd." 
It  is  said  that  "if  plaintiff  and  one  of  the 
favored  companies  had  both  shipped  coal 
to  the  tame  market  on  the  same  day,  the 
rebate  on  the  contract  coal  may  have  given 
an  advantage  irtiich  may  bave  prevented  tbe 
plaintiff  from  selling,  may  have  directly 
caused  it  expense,  or  may  have  diminished 
or  totally  destroyed  its  profits.  The  plain- 
Co.  12  Inters,  Com.  Bep,  13:  American  Qraav 
Twine  Co.  v.  Chicago,  St  P.  M.  &  0.  R.  Co. 
12  Inter*.  Com.  Rep,  141;  Brie  Preserving 
Co.  V.  I^ke  ahor«  ft  M.  S.  R.  Co.  14  Inter*. 
Com.  Rep.  118;  Carsten*  Packing  Co.  t. 
Northern  P.  R.  Co.  14  Inters,  Com.  Hep. 
677;  Diehl  v.  Chicago.  M.  k,  St.  P.  R.  Co. 
16  Inter*.  Com.  Rep.  ISO,  192;  J.  H.  Allen 
ft  Co.  V.  Chicago,  ^,  ft  St.  P.  H,  Co.  IB 
Inters.  Com.  Rep.  293;  Sunderland  Braa. 
Co.  V.  Pere  Marquette  R,  Oo,  16  Intera. 
Com.  Rep.  450;  Parfrey  v.  Chicago,  M.  4 
St.  P.  R.  Co.  20  InUr*.  Com.  Rep.  104. 

By  reason  of  published  ratea  held  unrea* 
sonahle  because  in  excess  of  rote  after- 
wards established  by  the  commission. 

American  Fruit  Union  v.  CincinnstI,  K. 
O.  ft  T.  P.  R.  Co.  12  Inters.  Com.  Rep.  417; 
Nicola,  S.  ft  M.  Co.  v.  Louisville  ft  N.  R. 
Co.  14  Inters.  Com.  Rep.  1D9,  205;  Kindeloo 
V.  Southern  P.  Co.  17  Inters.  Com.  Bep.  261. 
263;  Crowell  *  S.  Lumber  Co.  v.  Tela*  ft 
P.  R.  Co.  IT  Inter*.  Com.  Rep.  333;  Marl* 
,  v.  Southern  P.  Co.  IB  Inter*.  Com.  Rep.  301. 

By  reason  of  rates  held  usreaaonahle  ba- 
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tiff,  under  thB  preaent  statute,  In  aof  luoti 
case  being  then  entitled  to  recover  tb«  full 
damagea  raitained."  But  aa  the  contract 
coal  of  the  favored  ahipper  had  been  (old 
long  before  [priw  to  AprU  1,  1809,  at  lat- 
eat),  I  am  unable  to  see  how  it  can  reason- 
ablj  be  luppoted  that  the  rebate  could  bave 
prevented  the  plaintiff  from  selling,  or  have 
caused  it  expenae,  or  have  diminished  or 
deatrojed  its  proflta  upon  coal  that  hap- 
pened to  reach  destination  on  the  sune  day. 
What,  then,  la  to  be  the  meuure  of  darn- 


ing the  amount  of  the  reparation,  and  must 
mter  into  inquiries  respecting  the  State  of 
the  market,  and  ascertain  whether,  upon 
the  precise  date  that  the  goodi  of  the  in- 
jured partj  reached  the  maricet,  goods  of 
the  like  character  owned  by  the  favored 
shipper  came  into  direct  competition  with 
them.  All  of  this  seems  to  me  to  be  utterly 
Impracticable,  and  I  cannot  believe  that 
Congreae  intended  any  lueh  result  to  follow 
from  the  language  It  employed. 

It  ia  said  that  under  the  rule  of  the 
Denaby  Main  Cidliery  Caae  it  would  follow 
that  if  there  were,  say,  five  dealers,  each 
ahipping  10,000  tons,  to  one  only  of  whom 
rebatea  s^r^ating  |3,600  bad  been  al< 
lowed,  each  of  the  five  would  be  as  much 
entitled  ta  plaintiff  to  recover  |3,S00  on 
their  several  shipments  of  10,000  tons  each, 
and  the  five  verdicts  would  aggregate 
117,000  because  of  the  payment  of  |3,S00 
to  the  favored  ahipper.  But  if  |  2  of  the 
act  ii  to  be  given  any  vital  force,  it  must 
be  construed  as  estopping  the  carrier  from 
saying  that  the  amount  actually  charged, 
less  the  n^te,  ta  less  than  ought  to  be 
eharged  on  a  shipment  of  10,000  tons;  and 

eauae  reautting  from  error  in  routing, 
chargeable  to  the  carrier. 

HcCaull-DinBmore  Co.  ▼.  Chicago  O.  W. 
E.  Co.  14  Inters.  Com.  Hep.  627;  Pred'Ic.  De 
Bary  t  Co.  v.  Louisiana  Western  R.  Co. 
18  Inters.  Com.  Sep.  627. 

By  reason  of  publiahed  rates  held  unrea- 
■onable  per  te. 

Slimmer  v.  Chicago,  St.  P.  M.  ft  O.  B.  Co. 
14  Inters.  Com.  Rep.  G25;  Carstens  Packing 
Co.  V.  Northern  P.  R.  Co.  14  Inters,  Com. 
Sep.  677)  Carstens  Packing  Co.  v.  Chiesgo, 
H.  &  St.  P.  R.  Co.  la  Inters.  Com.  Rep.  46B ; 
Albert  Stflinfeld  A  Co.  v.  Illinois  C.  R.  Co. 
20  Inters.  Com.  Rep.  12;  Parfrey  v,  Chi- 
cago, U.  &  St.  P.  R.  Co.  20  Inter*.  Com. 
Rep.  104;  Acme  Cement  Plasty  Co.  v.  St. 
Louis  A  8.  F.  R.  Co.  22  Inters.  Com.  Rep. 
288. 

By  reaaon  of  publiahed  rate*  held  nnrea- 
■onable  becauae  higher  than  ohtainabk  by 
■notber  route. 


if  he  himself  rebates  13,600  to  one  si  ipper, 
the  requirement  that  he  rebate  the  same  to 
each  of  the  four  others  does  not  penalize  the 
carrier.  It  simply  requires  him  to  do  serv- 
ice for  all  at  the  rate  which  he  himself  baa 
fixed  in  dealing  with  the  favored  shipper. 

Nor  can  I  see  that  this  would  "create  a 
l^aliced  but  endleaa  chain  of  departure 
from  the  tariff."  If  |  2  U  enforced  strictly 
in  accordance  with  the  English  rule,  it  will 
very  clearly  tend  to  prevent  any  departure* 
from  the  lawfully  eatabliahed  tariffs. 

It  Biwiiis  to  me  a  strange  view  of  the 
matter  to  deny  direct  reparation  in  *peoi« 
to  the  aggrieved  shipper,  by  the  psyment 
to  him  of  an  amonnt  suflleient  to  leave  the 
net  rate  eharged  to  him  equal  to  the  lowest 
rate  customarily  charged  to  a  competitor; 
and  to  baae  this  denial  on  the  theory  that^ 
reparation  will  do  more  harm  than  good,  by^ 
■creating  an  "endless  chain  of  departnres* 
from  the  tariff."  Of  course,  the  reenlt 
would  he  that  if  there  were  Ave  ahippera, 
and  rebates  were  given  to  one  of  them  un- 
lawfully, and  then  by  legal  compulsion  the 
carrier  were  required  to  give  equivalent  re- 
bates to  others,  this  would  conttitute  flva 
"departure*  from  the  tariff"  instead  of  one. 
But  what  matters  it,  provided  the  five  ship- 
pers are  thereto  put  upon  an  eqnal  fooUugf 
The  prohibition  against  rebatea  and  other 
discriminationa,  and  alao  the  requirement 
of  eatabtisbed  and  published  rates,  are  In- 
tended to  compel  fair  and  equal  treatment 
by  the  carrier  of  all  shippers.  I  can  see 
nothing  in  the  act  that  mokes  published 
rates  ao  aacred  that  departures  from  thnn 
by  the  carrier  must  go  unredreesed,  because 
to  redresa  the  grievance  will  require  a 
further  departure.  Equality  in  the  treat- 
ment of  ahippera  is  the  end  aimed  at  by  the 
act;  published  rates  are  but  a  means  to 
that    end.      We    should    not    so    exalt    the 

American  Oraaa  Twine  Co,  v.  Chicago,  St. 
P.  M.  t  O.  R.  Co.  12  Intera.  Com.  Rep.  141. 

By  reason  of  published  rates  held  unrea- 
sonable because  exceeding  the  aum  of   the 

Laning-Harrls  Coal  t  Grain  Co.  v.  Mis- 
souri P.  R.  Co.  13  Inters.  Com.  Rep.  154; 
Flint  k  W.  Mfg.  Oo.  V.  lake  Shore  k  M. 
S.  R.  Co.  14  Intera.  Com.  Rep.  33S;  Wilson 
T.  Chicago,  M.  A:  St.  P.  R.  Co.  14  Intera. 
Com.  Rep.  649;  Sylvester  v.  Pennsytvania 
R.  Co.  14  Intera.  Com.  Rep.  573;  Harden- 
berg  V.  Mlaaouri  P.  R.  Co.  U  Inters.  Cora. 
Rep.  679;  J.  H.  Allen  4  Co.  v.  Chicago, 
M.  k  St.  P.  R.  Co.  18  Inters.  Com.  Rep. 
293;  Gilchrist  T.  Lake  Erie  k  W.  R.  Co. 
16  Intera.  Com.  Rep.  31S;  Wella-Higman 
Co.  T.  Qrand  Rapids  k  I.  R.  Co.  10  Inters. 
Com.  Rep.  339;  St.  Ix>uia  Blast  Furnace 
Co.  V.  Virginian  R.  Co.  21  Inters.  Com.  Rep. 
216. 
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raeuiB  as  to  lose  Bight  of  the  end  and  ob- 
ject of  tbe  set. 

Beiidea,  tf  the  theor;  of  the  opinion  i 
be  adhered  to,  there  will  necessarily  be  as 
many  different  rates  as  there  are  ditFer- 
•uces  in  the  circumstances  of  the  disfavored 
shippers  who  seek  redresB  because  of  the 
relKLtes  or  other  rate  diacriminations.  One 
aggrieved  party  may  receive  damages  far 
beyond  tbe  mane]'  equivalent  of  the  dis- 
erimination ;  another  may  receive  much 
less;  still  another  may  receive  nothing  at 
all.  If  we  were  to  look  to  tbe  outcome  of 
these  private  actions  for  violation  of  the 
equality  proviaion  of  S  2  of  the  act,  and 
toeat  them  a*  amounting  in  the  end  to  a 
detarmioatioD  of  the  freight  rate,  the  in- 
evitable result  (on  the  theory  adopted  by 
the  court)  would  be  that  one  violation  by 
the  carrier  would  result  in  v  many  diSer- 
ent  rates  as  they  were  different  shippers  to 
be  diacTiminated  i^iUnat. 

But,  with  great  respect,  I  again  ask: 
What,  in  the  present  case,  is  to  be  the 
^  nieaaure  of  damagesl  The  plaintiff,  upon 
^  shipmenta  aggregating  40,000  tons  of  coal 
■  in  two  years,  *  has  been  charged  about 
$12,000  more  than  its  oompetitors  have  been 
charged  during  the  same  period  for  the 
same  service.  The  plaintiff  baa  actually 
paid  the  freight  bills  to  the  railroad  com- 
pany. Upon  tbe  face  of  tbe  record,  the 
plaintiff's  expense  account  has  been  ac- 
tually increased  by  tbe  amount  of  (6,000 
per  annum,  as  compared  with  its  com- 
petitors. Other  things  being  equal,  the 
profits  of  the  plaintiff,  upon  the  production 
and  sale  of  tbe  40,000  tons  of  coal,  were 
(12,000  leaa  than  otherwise  they  would  have 
been.  It  does  not  appear  that  other  things 
were  not  equal.  Yet  the  decision  is,  that 
there  is  "no  proof  of  injury,  ...  ex- 
pense incurred,  or  damage  of  any  sort  suf- 
fered." Is  not  the  payment  of  a  full  freight 
bill,  as  compared  with  a  reduced  freight 
bill,  an  "expense  incurredt"  Whit  other 
expense  could  be  incurred  by  a  shipper,  at- 
tributable to  a  discrimination  in  ratetl 

The  opinion  saja:  "Of  course,  no  part  of 
such  payment  of  lawful  rates  osn  be  treated 
aa  an  overcbarge  or  as  an  extortion.  Hav- 
ing paid  only  the  lawful  rate,  plaintiff  was 
not  overcharged,  thou^  the  favored  shipper 
was  illegally  undercharged."  Tbta  is  not 
aalf  unsupported  by  authori^,  but  is,  I 
submit,  inconsistent  with  the  result  reached 
in  the  present  case.  Tbe  court  decides  that 
tbe  plaintiff  is  injured,  and  entitled  to 
maintain  an  action  against  the  carrier 
under  |  8,  because  tbe  carrier  baa  collected 
leas  compensation  from  a  favored  ahipper 
for  the  like  service.  Tbe  rebates  were  mere- 
ly tbe  device  by  which  the  discount  from 

•Tor  other  oaan  •••  bbbs  topic  *  1  tnnaai 


the  published  rates  was  aocompliabed.  How 
can  such  an  action  lie  at  all,  except  that  |  2 
makes  the  published  and  otherwise  lawful 
rates  unlawful  and  extortionate  when  lesa 
rates  are  charged  to  favored  shippers, 
through  the  device  of  rotates  or  otherwisel 
It  seems  a  mere  play  upon  worda  to  saj 
that  "tbe  favored  shipper  was  illegally  un- 
dercharged." Certainly  it  is  not  to  him 
that  the  right  of  action  is  given  by  |  8.^. 
In  short,  the  opinion  treats  the  imposition^ 
of  tbe  "lawfuTratea" — that  is,  the  published  " 
rates — as  unlavrful  tor  tbe  purpose  of  estab- 
lishing the  injuria,  but  insists  that  they 
must  be  treated  as  lawful  when  we  come  ta 
ascertain  the  danmum. 

The  reault  is,  tbe  legal  paradox:  In- 
juria aitifl  dam«M>.  Tbe  plaintiff  is  wronged, 
but  not  harmed)  it  may  sue,  but  may  not 

If  tbe  rate  differential  Is  not  a  proper 
element  of  damages  in  act.ons  brought  in 
the  courts,  I  suppose  It  will  not  be  proper 
for  tbe  Commission  to  adhere  to  it.  Yet 
the  sheer  impossibility  of  adopting  any 
other  measure  of  damages,  in  the  nultituds 
of  reparation  eases  that  tbe  Commission 
has  to  deal  with,  is  perfectly  obvious. 

The  result,  upon  the  whole,  is  a  virtual 
denial  of  private  remedy  tor  the  most  com- 
mon and  harmful  of  those  discriminations 
that  the  Interstate  eomnieroe  act  wns  d» 
signed  to  promt  and  to  redress. 


(tU  V.  8.  HT.) 
MITCHELL  COAL   ft   COKE   COMPANY, 


PENNSYLVANIA  RAILROAD  COMPANY. 
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1.  The  jurisdici  __ 
as  a  Federal  court  was  in  issue  in  a  suit 
brought  by  a  shipper  under  the  act  of  Feb- 
ruary 4,  1887  (E4  Stat,  at  L.  37»,  chap. 
104,  U:  8.  Comp.  Stat  1901,  9.  8154). 
gg  8,  B,  to  recover  damages  from  a  earriw 
on  account  of  rebates  to  other  shippers,  ao 
as  to  support  a  direct  writ  of  error  from 
the  Federal  Supreme  Court,  where  the  lower 
court  granted  a  motion  to  dismiss  because 
of  tbe  lack  of  any  previous  action  by  the 
Interstate  Commerce  Commiaaion. 

[Ed.  Note.—Por  othir  cShs,  bh  Courts,  OmO. 
Dl|.  li  IDK-lOtS,  lOU;    Dae.  Die.  |  tSS.*] 

Cakriekb    (t    32*)— Rebates—Allow  aiTOX 
TO  SniPPXBB  Donra  Thus  Owr  {LanL- 
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r  lawfully  grant  to  Bbtp> 
ike  doing  their  «wn  haul- 


lateral  allowance  from  the  published 
tariff,  which,  though  naming  tbe  rnte  as 
from  the  station  to  destination,  is  nnifon^ 
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I7  conatraed  to  includs  tbe  haul  froiii  tbs 

[Od.  Not«.—For  other  eattt.  ■•«  Ovtint,  Caat. 
Dii.  II  ea-K :  dm.  dii.  i  u.*] 
CoiofEBcx  (i  89*)— Reuedt  fob  Bibatiro 

—  Necessitt    or   Pekvioub    Action    bt 

INTEBSTATI   COUUERCK   COUUISSIOn. 

3.  A  shipper  of  coal  ftnd  coke  cftniiot 
maintain  in  aUrance  of  action  by  the  Inter- 
■tate  Commerce  CommiBaion  a  luit  agajntt 
A  carrier  for  damages  resulting  from  re- 
bates, past  or  present,  given  to  Ui  com- 
petitorg  doing  their  own  hauling  from  mice 
to  station,  In  tbe  form  of  traclcage  or  lateral 
allowaneea  from  the  published  tariff,  which, 
though  naming  the  rate  a«  from  station  to 
deetioation,  has  been  uniformtj  construed 
to  include  the  haul  from  the  mine,  since 
such  lateral  allowances  would  be  uulairtul 
only  when  unreasonable,  and  this  was  a 
question  in  the  first  instance  for  the  Com- 
mission, notwithstanding  the  provisions  of 
the  act  of  February  4,  1B87,  §  6,  giving  an 
individual  the  right  to  maintain  actions  to 
«btain  pecuniary  redress  for  Tiolations  of 
ih*  act,  and  of  9  22,  that  nothing  therein 
«hall  abridge  or  alter  exiiting  commou-lan 
■or  statutory  remedies. 

Di^^Dli."!  »l"  "    "  '°°" 

CoMWKBci!  (8  89*)— Remedt  rOR  BcBATiNo 

—  KECEflEITT     OF     PBEVIOTJB     ACTIOM     BT 
IttTEBSTATE  OOUUEBCB  COtOUBSIOR. 

4.  Allowing  shippers  of  coal  and  coke  as 
«  rebate  from  tlie  published  tariff  which 
named  the  rat*.'  as  from  station  to  destina- 
tion, but  waa  uniformly  construed  to  in- 
clude tbe  haul  from  the  mine,  a  trackage 
or  lateral  allowance  for  tbe  haul  from  mine 
to  station,  being  absolutely  forbidden  by  the 
«et  of  February  4,  1887,  §  2,  regardless  of 
tbe  amount,  where  the  carrier  itself  dot* 
the  hauling,  previous  action  by  the  Inter- 
state Cammerce  Commission  is  not  a  con- 
dition precedent  for  the  maintenance  by 
another  shipper,  under  |g  8,  9,  of  an  action 
against  the  carrier  to  recover  the  damages 
austained  by  reason  of  such  illegal  allow- 
ances to  his  competitors. 

tld.    NDt«.— Par  other   ~ 
D«l.  DiB.  I  »-•] 


[No.  674.] 

Snbmitted  December  4,  lOlS.    Decided  June 
9,  191S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  tlie  Eastern  District 
of  Pennsylvania,  dismissing  for  want  of 
jurisdiction  an  action  by  a  shipper  against 
a  carrier  to  recover  the  damages  sustained 
by  reason  of  the  payment  of  rebates  to  his 
competitors.  Affirmed  and  modified  in  part 
and  reversed  in  part. 

See  same  case  below,  183  Fed.  008. 

The  facts  are  stated  in  the  opinion. 

Hr.  George  B.  Grahnni  for  plaintiff  In 


5 

*  Mr.  Joatiee  Lamar  delivered  the  opinion  ? 
of  the  court: 

On  November  20,  IBOG,  tbe  Mitchell  Coal 
i  Coke  Company  brought  suit  in  the  circuity 
court  of  the  United  Statee  for  the  eastern^ 
district  of  Pennsylvania* against  the  Penn-» 
sylvania  Railroad  for  damages  alleged  to 
have  been  occasioned  by  tbe  payment  of  re- 
bates to  the  AltoOQB,  Oleu  WhiU,  Millwood, 
Latrobe,  and  Bolivar  Companies.  The  com- 
plaint alleged  that  between  April  1,  1897, 
and  May  1,  19D1,  the  plaintiff,  in  competi- 
tion wiUi  these  companies,  made  shipmenta 
of  coal  and  coke  over  the  Pennsylvania  road 
from  the  Qearfleld  district  to  the  same  gen- 
eral markets  in  other  states,  and  that,  dur- 
ing all  that  time,  the  carrier  paid  rebatea 
to  theae  companieo,  pretending  that  the 
money  given  them  waa  an  allowance  for 
transportation  services  rendered  by  them, 
in  hauling  cars  over  spur  traoks  between 
their  mines  and  the  railroad  station. 

The  parties  stipulated  that  the  case 
should  be  submitted  to  a  referee,  who  should 
have  the  powers  of  a  special  master.  His 
flndings  were  in  favor  of  the  plaintiff.  His 
report,  modified  as  to  tbe  meaaure  of  dam- 
ages, was  conftrmed  (181  Fad.  403),  but  be- 
fore judgment  was  entered  thereon  the 
carrier  moved  to  dismiss  the  case  because 
the  court,  as  a  Federal  court  had  no  juris- 
diction of  the  cause  of  action  until  after 
the  Interstate  Commerce  Commission  had 
passed  upon  the  legality  of  the  allowsscea 
and  the  reasonableness  of  the  amount  paid 
to  shippers  for  hauling  ears  between  their 
mines  and  the  station.  Tlie  motion  waa 
granted  (183  Fed.  SOS),  and  the  case  was 
taken  by  writ  of  error  to  the  circuit  court 
of  app^Js,  which  dismissed  the  case  ( 112 
C.  C.  A.  fl37,  192  Fed.  476)  upon  the 
ground  that  tbe  question  could  only  be  re- 
viewed by  the  Supreme  Conrt  of  the  United 
States.  A  writ  of  eertiorari  waa  denied 
(2B3  U.  S.  733,  G6  L.  ed.  636,  32  Sup.  Ci. 
Rep.  fi2S),  and  the  plaintiff  thereupon 
brought  the  case  here  by  direct  writ  <rf 
error,  the  judge  certifying  the  following  as 
the  jurisdictional  question: 

"Has  the  circuit  court  of  the  United 
States,  in  advance  of  any  application  to  the 
Interstate  Commerce  Commission  and  ac- 
tion thereon  by  that  body,  jurisdiotion  to^ 
entertain  an  action  of  trespass  brought  by^ 
a  shipper  of  coalTand  coke,  to  recover  dam-* 
ages  because  of  the  alleged  unlawful  prefer- 
ential ratea  accorded  to  other  and  com- 
peting shippers  of  coal  and  otdce,  when  such 
alleged  preferential  rttea  are  daimed  to 
have  resulted  from  payments  made  to  sudh 
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other  iblppen,  which  pajiamti  the  pUin- 
tiff  elaimed  were  rebates  from  the  pnbliefaed 
and  filed  freight  rate,  and  the  defenduit 
olaimed  were  inadB  as  oompemation  for 
■ervieea  rendered  h;  each  abippcora 
other  kccouata  which  Jiutifled  it  In 
the  ume,  and  when  It  further  appeared  that 
auoh  pajrmeiita  had  been  made  pursuant  t«  a 
practice  of  long  etanding,  and  tb*t  a  : 
ber  of  ihippera  other  than  the  plaintifT 
intereatod  In  the  question  of  the  lawfulnest 
thereof." 

The  plaintiff's  caose  of  action  for 
a  occasioned  bj  the  paTinent  of  ille- 
gal or  nnreuonable  allowances  was  one 
whldi,  under  |j  S  and  B  of  the  comnM 
act  (E4  SUt.  at  U  S82,  chap.  104,  U, 
Camp.  BiAt.  1001,  p.  SISO),  oould  onl7  be 
brought  In  a  district  or  circuit  conrt  of  the 
United  States.  The  motion  to  diuniw  chal- 
lenged the  jurisdiction  of  the  court,  u  a 
Federal  court,  and  its  power  "primarily  to 
hcKT  complaints  concerning  wrongs  of  the 
oharacter  of  the  one  bers  complained  of." 
Texas  A:  F.  R.  Co.  «.  Atnlene  Cotton  Oil  Co. 
204  U.  S.  442,  SI  L.  ed.  SM,  87  Sup.  Ct. 
Rep.  300,  0  Ann.  Cks.  1075;  Baltimore  k 
O.  R.  K.  Co.  *.  United  States  es  lel.  Pit- 
cairn  Coal  Co.  21S  U.  S.  4BS,  M  L.  ed.  SS7, 
30  Sup.  Ct.  Rep.  1S4;  Robinion  t.  Balti- 
more &  0.  B.  Co.  222  U.  &  SOe,  M  L.  ed. 
288,  32  Sup.  Ct  Rep.  114.  The  order  of 
dismissal  was  founded  on  the  denial  of 
juriediotion,  and  this  court  has  power 
review  that  ruling.  The  Ira  M.  Hedges  (Le- 
high Valley  B.  Co.  v.  Cornell  S.  B.  Co.)  218 
U.  &  270,  64  L.  ed.  1030.  31  Sup.  Ct.  Rep. 
17,  S  Ann.  Cas.  1230;  The  J^erson,  216 
U.  B.  130,  S4  L.  ed.  12S,  30  Sup.  Ct.  Rep. 
64,  IT  Ann.  Cas.  S07.  The  ease  differs  from 
B.  J.  Darnell  v.  Illinois  C.  R.  Co.  22S  U.  B. 
243,  6B  L.  ed.  1072,  32  Sup.  Ct.  Rep.  780. 
There  the  Cammtieion  bad  found  that  the 
rate  was  unreasonable.  The  demurrer, 
based  on  the  failure  to  allega  that  a  repara- 
tion order  bad  been  made  In  favor  of  the 
plaintiff,  did  not  attaok  the  jurisdiction  of 
tha  court,  aa  a  Federal  court,  since  the 
c&use  of  action  sought  to  be  enforeed  was 
cue  which,  if  properly  brought,  could,  under 
the  act  of  1910   (36  SUt.  at.  L.  6S4,  chap. 

„  809), 1   bare    been   maintained   dtbar   In  a 

)[tUte  or  Federal  court. 

*  *,IC.  In  the  preeent  case  the  motion  to  dis> 
miss  for  want  of  jurisdiction  was  made  at 
the  end  of  the  trial,  and  was  based  not  upon 
the  pleadings,  but  upon  the  erldenoe.  It 
beoomes  neeesssjy,  therefore,  to  make  a 
statement  of  the  faots  material  to  that 
issue:— The  plaintiff,  the  Mitchell  Coal  ft 
Mine  Coke  Company,  owned  six  coal  mines 
In  the  Clearfield  district,  and  between  18B7 
aad  May  1,  1901,  shipped  its  products  orer 
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the  Pennsylrani*  Bjdlroad  tn  state  and 
interstate  commerce.  During  that  time  the 
proTlsiotts  of  the  eommeroa  sot  were  con- 
stantly violated,  and  t^ere  were  rosjiy  in- 
Bt*nces  in  which  the  carrier  gave  secret 
rates  to  shippers  from  whom  it  collected 
the  full  tariff  and  subsequently  refunded 
the  differenoe  between  the  legal  and  the 
illegal  rate.  Many  such  rebates  were  psid 
to  the  plaintiff,  the  Hitebell  Company, 
which  in  this  case  claimed  the  rl^t  to  re- 
cover, as  damages,  the  difference  between 
these  rebates  paid  to  it  and  what  it  claimed 
were  the  additional  rebates  paid  to  the 
Altooua  and  other  companies  mentioned  in 
the  declaration.  The  referee  fonnd  that, 
for  a  part  of  the  time,  TO  per  cent  of  plain- 
tiff's sbipments  bad  been  made  at  secret 
rates,  and  held,  citing  Fennsylrania  B.  Co. 
V.  International  Coal  Miu.  Co.  —  L.BJL 
(N.S.)  — ,  87  C.  C.  A.  383,  173  Fed.  1,  8, 
that,  as  to  this  tonnage,  the  plaintiff  was  aa 
much  a  riolator  of  the  statute  aa  was  the 
carrier,  and  that  no  cause  of  action  arising 
out  of  this  ill^al  otmtract  would  be  en- 
forced by  the  courts.  He  therefore  limited 
the  inquiry  to  a  consideration  of  the  dam- 
ages in  respeet  to  that  part  of  tiie  plain- 
tiff's sbipments  on  vuleh  no  rcbet'ij  hsd 
been  paid. 

From  the  referee's  report,  and  the  testi- 
mony returned  therewith,  it  appears  tliat 
Clearfield  district  is  the  name  given  to  a 
large  coal  field  reached  by  the  lines  of  the 
Fennsylvsnia  Railroad.  In  this  district 
there  were  many  mineo — some  near  the  rail- 
road and  others  at  considerable  distances 
therefrcon,  but  all  reached  by  lateral  lines ;, 
or  spur  tracks,  over  which  ears  were  carried)} 
to  and  from  the  ■mines.  Tbis  Clearfield* 
district  was  treated  as  a  singls  ship^^ng 
station,  and  the  rates  from  all  points 
therein  were  the  same  where  the  coal  was 
transported  to  the  same  point  beyond  the 
state.  The  published  tariff  named  the  rat* 
from  station  to  destination,  but  it  was  uni- 
formly construed  to  include  the  haul  from 
the  mine.  The  published  rate  was  so  ap- 
plied on  all  sbipments  made  by  the  plain- 
tiff as  well  as  on  those  made  by  the  Altwma 
and  other  companies  named  in  the  com- 
plaint. 

It  further  appeared  that  to  these  com- 
panies the  carrier  paid  what  is  called  a 
trackage  or  lateral  allowance,  claiming  that 
it  was  eompeniation  allowed  them  for  haul- 
from  their  mlnea  to  the  rtattou. 
The  defendant's  contention  that  there  was 
no  concealment  of  these  payments  is  coutro- 
Terted  by  the  plaintiff,  which  insists  that 
it  had  no  knowledfre  of  such  payments  until 
1898,  when  its  officers  were  informed  that 
.Iway  was  paying  some  companisa  10 
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cents  m  ton  for  auch  servicea.  Ttw  Uitcbell 
Compaii;,  the  plaintiff,  thBreupoil  boaglit 
•Ji  eagine  to  be  lued  for  thkt  purpoM  at 
its  GallitziD  mine,  and  witli  this  engine 
hauled  care,  loaded  uid  empty,  between  that 
mine  and  the  itation.  For  tixit  work  it  de- 
manded tbat  the  defendant  ehould  pa;  the 
«une  lateral  allowance  of  10  eenti  a  ton 
tbat  the  railroad  paid  other  eompaniet  for 
abnilar  eerricea.  The  carrier  contended 
tbat  it  waa  itielf  prepared  to  do  the  awitch- 
Ing  at  the  Oallitzin  mine,  though,  on  ae- 
eount  of  disaimitaritj  of  oonditiona,  It 
eonld  not  economically  do  »  at  the  Altoona 
and  other  mines  referred  to  in  the  com- 
plaint It  therefore  declined  to  pay  a 
lateral  allowance  to  the  plaintiff,  but 
offered  to  continue  to  treat  thU  haul  aa 
included  in  the  rate,  and  to  do  that  work 
without  extra  charge  to  the  Mitchell 
Company.  The  plaintiff  then  offered  to  do 
the  hauling  for  leea  than  10  centa,  the  exact 
amount  not  appearing.  The  propoeition 
_  baring  been  declined  in  I89B,  tbe  pUJntifl, 
§on  November  20,  IBOS,  brought  thit  suit, 
■  offering  evidence  to  (how  that  in  •ome'taaea 
the  allowance  waa  aa  high  aa  18  centa  a  ton 
inatead  of  10  centa,  aa  it  had  previoualy  un- 
deratood. 

In  addition  to  the  Gallitain  mine,  the 
plaintiff  owned  Ave  others  in  the  Clear&eld 
district  They  were  located  at  points  from 
1400  to  S,000  feet  from  the  railroad,  and 
were  reacbed  bf  spur  tracks  belonging  to 
the  plaintiff,  over  which  cars  were  hauled 
hy  tbe  locomotives  belonging  to  the  Peon- 
eylvania  Railroad.  For  this  service  the 
.carrier  made  no  extra  charge,  treating  it  as 
included  in  the  rate,  though  the  tariff  pub* 
lished  tlie  rate  aa  from  atation  to  destina- 

The  mines  of  the  Altoona,  Glen  White, 
Jtnd  Millwood  Companies  were  located  in 
the  Clearfleld  district,  while  those  of  the 
I«trobe  and  Bolivar  Companies  were  near 
by  in  the  lAtrobe  district 

The  Millwood  waa  reached  by  a  narrow 
gangs  track,  over  which  ears  were  bauled 
by  that  coal  company's  narrow  gauge  en- 
^nea.  For  doing  that  work  it  was  paid 
a  lateral  allowance  of  IS  cents  a  ton  until 
April,   ISeS,  and  after  that  data  10  oente 

The  Glen  White  mine  waa  about  S  miles 
from  tbe  main  road,  and  waa  reached  by  a 

-apnr  baving  light  rails,  steep  grades,  and 
skarp  cnrvea,  over  whiah  tbe  evidence  tended 
to  show   that   the  engines  of  the   railroad 

«ould  not  tM  safely  or  economically  oper- 
ated. This  company  transported  tbe  coal 
cars  with  its  own  engine,  and  for  doing  that 
work  the  defendant  paid  it  a  lateral  allow- 

^ance  et  16  cents  a  ton.     On  December  28, 

:1W1    (snbaequeut  to   tbe   transactiou  in* 


Tolved  in  this  litigation),  tbe  earrier  gave 
notioe  tbat  it  would  discontinue  lateral  al- 
lowances OB  ooke,  but  would  allow  IS  oents 
per  ton  on  coaL 

The  Altoona  mine  waa  raaohed  by  a  spur 
track,  over  which,  wltb  Its  own  enginea,  tbe 
Altoona  Company  hauled  eara  and  was  paid 
a  lateral  allowance  of  13  cents  on  coal  and 
10  oents  on  coke  to  points  on  the  Hol]iday»-« 
burg  branch,  and  18  cents  on  coal  and  20g 
centa  on  coka  to'points  east  of  Attoona.* 
On  December  28,  1901,  this  lateral  allow- 
ance on  coal  waa  diaoontinned,  and  that  on 
coke  reduced  to  12  centa  a  ton.  On  Jan- 
uary 1,  1S02,  all  lateral  allowances  were 
discontinued. 

Inaamuch  aa  tbe  payments  to  the  Al- 
toona were  larger  than  those  to  any  other 
coal  company,  tbe  plaintiff  claimed  that 
tiiey  were  the  l^al  measure  by  wbieh  dam- 
ages were  to  be  assessed.  The  evidence  was 
therefore  specially  directed  to  the  situation 
at  this  mine,  which  was  a  tittle  over  three 
milea  in  an  sir  line  from  the  railroad,  and 
800  feet  above  the  station  level.  Tbe  grade 
was  not  only  very  steep,  but  it  was  neces- 
sary to  make  use  of  three  switchbacks  in 
order  to  reach  tb«  elevation  of  the  mine. 
Tbe  line  was  thus  lengthened  to  as  to  be 
about  6  miles  in  length.  The  curves  on  this 
track  were  very  sharp;  the  rails  were  light, 
and  only  specially  constructed  enginea  could 
be  used.  There  was  evidence  tbat  before 
the  Pennsylvania's  locomotives  could  have 
bean  operated  over  this  spur,  it  would  have 
been  neoeaaary  to  put  in  heavy  rails, 
strengthen  the  eulTerts,  and  realign  the 
track.  Owing  to  tbe  steep  grade  only  four 
cars  could  be  bauled  at  a  time,  and  it  re- 
quired from  three  to  six  times  as  long  to 
do  the  same  amount  of  transportation  work 
as  at  the  Oallittin  mine. 

3.  The  plaintiff  insiaU  that  these  facta 
demonatrate  that  the  payments  to  the  Al- 
toona and  other  companies  were  not  meas- 
ured  by  tbe  value  of  the  track  or  locomo- 
tive^  or  by  tbe  cost  of  the  service  rendered, 
but  were  unreaaonable  in  amount,  were  ar- 
bitrarily fixed,  lowered,  or  withdrawn,  and 
constituted  a  mere  cover  for  rebating.  On 
the  other  band,  the  defendant  insisted  tha^ 
though  bound  to  haul  the  cars  to  and  from 
the  mines,  it  could  not  economically  do  the 
work  on  account  of  the  physical  eonditiona 
at  the  Altoona,  Millwood,  and  Glen  \VhiU 
mines,  and  that  it  therefore  employed  those 
companlee  to  perform  that  transportationie 
serriee,  paying  them  therefor  an  altow-^ 
ance  *whicb  Is  prima  facte  reasonable,  and* 
must  be  so  treated  by  the  courts  until  the 
CommissioD  has  determined  that  it  was 
exceesive  or  constituted  an  unjust  discrim- 
inaUon. 

On  tbia  bearing,  InvoMnf  »  matter  of 
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jurisdietioD,  we  cannot  pnu  upon  thua 
queitioiiB  which  go  to  tbe  merita  of  the  eon- 
troverHj.  But  these  cUims  of  the  parties 
empbuize  tbe  fact  that  there  are  two 
elaaaes  of  acta  which  may  form  the  baaia  ol 
a  suit  for  damages.  In  one,  the  legal  qual- 
ity of  the  practice  complained  of  may  not 
be  definitely  fixed  by  the  statute,  so  that 
an  allowance,  otherwise  permissible,  ii  law- 
ful or  unlawful,  aocordiug  as  it  is  reason- 
aiil«  or  unreasonable.  But  to  determine 
that  question  involves  a  eocBideration  and 
comparisOD  of  many  and  various  facta,  and 
calls  for  tbe  exercise  of  the  discretion  of 
the  rate-regulating  tribunal.  The  courts 
have  not  been  given  jurisdiction  to  fix  rates 
or  practicea  in  direct  proceedings,  nor  can 
th^  do  ao  collaterally  during  the  progress 
of  a  lawsuit  when  the  action  is  baaed  on  the 
claim  that  unreasonable  allowances  'have 
been  paid.  If  tbe  decision  of  such  queitioni 
was  committ«d  to  different  courts,  with 
different  juries,  tbe  results  would  not  only 
Tary  in  d^ree,  but  mi^t  often  be  opposite 
in  character, — to  the  destruction  of  the 
uniformity  in  rate  and  practice  which  was 
the  cardinal  object  of  the  statute. 

4.  The  necessity  under  the  statute  of  hav- 
ing such  questions  settled  by  a  single  tri- 
bunal in  order  to  secure  singleness  of  prac- 
tice and  uniformity  of  rate  has  been  pointed 
out  and  settled  In  Abilene,  Piteairn,  and 
Robinson  Cases,  and  is  referred  to  here  be- 
cause this  record  and  that  in  Pennsylvania 
R  Co.  V.  Internaticmal  Coal  Min.  Co.,  just 
decided  [230  U.  8.  184,  57  I.,  ed.  — ,  33  Sop. 
Ct  Rep.  893]  furnish  a  striking  illuEtration 
of  tbe  results  which  wonld  follow  If  the  rea- 
sonableness of  an  allowance  could  be  decided 
by  different  tribunals.  Both  cases  involve 
the  payment  of  IB  cents  a  ton  to  tbe 
Altoona  Company  during  the  same  period 
^■nd  for  identically  the  same  reasons.  In 
gboth  the  plaintiff  insisted  that  the  pay- 
*  ment*was  a  rebate,  and  the  carrier  that  It 
was  compensation  tor  services  radered.  In 
tiie  International  Case  the  judge  treated 
the  Altoona  allowance  as  lawful  and  reason- 
able. In  this  case  tbe  referee  found  that 
it  was  a  rebate,  while  tbe  trial  judge,  in 
passing  on  exceptions  to  tbe  report,  h«ld 
that  it  was  a  question  of  fact  about  which 
the  evidence  was  conflicting,  and  thereupon 
approved  the  referee's  repMi,  Treating  it 
OS  a  question  of  fact,  there  may  have  been 
sufficient  testimony  to  sustain  the  finding 
In  both  instances,  although  the  conclusion 
waa  diametrically  opposite.  And,  applying 
the  rule  that  appellate  courts  will  not  dis- 
turb findings  of  fact  where  the  evidence  is 
oonflicting,  contradictory  judgments  might 
have  been  afllmied,  and  one  plaintiff  could 
have  been  awarded  damage*  on  th«  theory 


that  the  Altoona  allowance  was  unlawful, 
and  the  other  been  mulcted  in  cost  because 
the  Altoona  allowance  was  I^al.  This  and 
lilce  considerations  compelled  the  holding 
that,  as  the  courts  have  no  primary  juris- 
diction to  fix  rates,  neither  can  tb^  do  so 
at  the  suit  of  a  single  plaintiff  who  claims 
to  have  been  damaged  because  sn  allowance 
paid  Its  competitors  was  unreasonable  in 
amount. 

It  is  argued  that  this  eonclusioD  ignores 
SS  B  and  22,  which  give  the  shipper  the 
option  of  suing  in  the  courts  or  applying 
to  the  Commission.  The  same  argument 
was  made  and  answer  in  the  Abilene  Case 
by  showing  that  to  permit  suits  based  on 
tbe  charge  that  a  particular  practice  waa 
unreasonable,  without  previous  action  by 
the  Commiasion,  would  repeal  the  many 
provisions  of  the  statute  requiring  uniform* 
ity  and  equality.  For,  manifestly,  such  uni- 
formity and  equaliij  canot  be  secured  by 
separate  suits  before  separate  tribunals,  in* 
volving  the  reasonableness  of  a  rate  or 
practice.  The  evidence  might  vary,  and,  of 
course,  the  verdicts  would  vary;  with  tbe 
result  that  one  shipper  would  succeed  be-,. 
fore  one  jury  and  another  fail  before  ag 
different  jury,  where  tbe*reasonablGuesa  ot* 
the  same  practice  was  Involved.  Manifestly, 
different  verdicts  would  occasion  inequali^ 
between  the  two  shippers,  and  it  is  equally 
manifest  that  if  tbe  Commission  had  made 
one  order  of  which  both  conid  avail  them- 
selves, there  would  have  been  one  finding, 
of  which  one,  two,  or  a  score  of  shippera 
could  equally  avail  themselves.  The  claim 
that  this  conclusion  nullifies  |  9  is  ccm- 
cretely  answered  hj  the  fact  that  tbe  court 
has  just  decided  to  the  contrary  in  Penn- 
sylvania R.  Co.  T.  International  Coal  Min. 
Co,  There  tbe  earner  inaisted  that  a  suit 
for  daniages  occasioned  hy  rebating  could 
not  be  maintained  without  preliminary  ac- 
tion by  the  Commission.  This  contention 
was  overruled,  and  it  waa  held  that,  for 
doing  on  act  prohibited  by  the  statute,  the 
injured  party  might  sue  the  carrier  without 
previous  action  by  tbe  Commission,  because 
the  courts  conid  apply  the  law  prohibiting 
a  departure  from  the  tariff  to  the  facta  of 
case.  But  where  the  suit  Is  based  upon 
unreasonable  eharges  or  unreasonable  prac- 
tices, there  Is  no  law  fixing  what  is  un- 
reasonable and  therefore  prohibited.  In 
such  cases  tbe  whole  scope  of  tbe  statute 
shows  that  it  was  intended  that  tbe  Com- 
mission, and  not  the  courts,  should  pass 
upon  that  administrative  qnestlon.  When 
such  order  is  made,  It  Is  as  though  the  law 
for  that  particular  practice  had  been  fixed, 
and  the  courts  could  then  apply  that  order, 
not  to  one  case,  but  to  every  eos^— Iherebj 


,dn,G00glC 


JL012. 


HITOHBLL  GOAL  ft  C.  CO.  t.  PENNSYLVANIA  R.  CO. 


Ml 


giving  ererj  Ehipp«r  equal  rigbU  and  pre- 
•erring  nniformit;  of  praetjee.  Section  9 
give*  the  plaintiff  th«  option  of  going  belore 
tha  Commiaaion  or  the  courts  for  dAmage* 
oocaaioned  b]r  a  violation  of  the  itatuta. 
But  BiDce  the  CommiHion  ii  cbaiged  with 
the  dutj  of  determining  whether  the  prac- 
tice was  10  unreasonahle  ai  to  be  a  violA- 
tloD  of  tha  law,  the  plaintiff  innit,  a*  a 
condition  to  hb  right  to  tuoeeed,  prodnee 
an  order  from  the  CominiMion  that  tha 
practice  or  the  rate  was  t 
I  and  therefore  illegal  and  prohibited. 
*S.  It  ii  argued  that  under  the  AbiUne, 
Bobinson,  and  Pitcaim  Ca*ea  this  mmj  be 
true  as  to  existing  rates  in  ivhich  the  public 
have  an  interest,  but  it  is  urged  that  a 
elaim  based  upon  the  unreasonableness  of 
past  rates  and  diecontinued  practices  raises 
a  judicial  question,  of  which  the  courts,  and 
not  the  Commission,  have  jurisdiction. 

There  are  several  answers  to  this  propo- 
rtion. In  the  first  place,  the  plaintiff 
cannot  claim  under  the  act  against  it.  To 
N>7  the  least,  it  is  extremely  doubtful 
whether,  at  common  law,  one  shipper  bad 
a  cause  of  action  because  the  carrier  paid 
Another  shipper  more  than  the  market  value 
«f  transportation  services  rendered  to  tbe 
carrier.  Interstate  Commerce  Commission 
T.  Baltimore  A  O.  R.  R.  Co.  146  U.  S.  £76, 
S6  L.  ed.  701,  4  Inters.  Com.  Rep.  B2,  12 
8up.  Ct.  Rep.  844.  But  if  any  such  right 
«ziEted  it  was  abrogated  or  forbidden  by 
the  commerce  act,  and  one  was  given  which, 
•a  a  condition  of  tbe  right  to  recover,  re- 
quired a  Snding  ly  the  CommissioD  that  the 
allowance  was  unreasonahle  and  operated 
as  unjust  discrimination,  or  as  so  undue 
preference.  Texas  4  P.  R,  Co.  v.  Cisco  Oil 
Mill.  204  U.  S.  449,  61  L.  ed.  682,  27  Sup. 
Ct  Rep.  358;  Texas  A  P.  R  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  8.  444,  51  L.  ed.  6S0, 
27  Sup.  Ct.  Rep.  360,  Q  Ann.  Gas.  1076; 
Southern  R.  Co.  1.  Tift,  206  U.  S.  437; 
61  L.  ed.  1126,  27  Sup.  Ct  Rep.  709; 
United  States  v.  Pacific  &  A.  B.  ft  Nav.  Co, 
228  U.  3.  87,  67  L.  ed.  — ^,33  Sup.  Ct  Hep. 
443.  Buch  orders,  so  far  as  they  are  ad- 
ministrative, are  conclusive,  whether  they 
relate  to  past  or  present  rates,  and  can  be 
given  general  and  uniform  operation,  since 
all  shippers  who  have  been  or  may  be 
affected  by  the  rate  can  take  advantage 
of  tbe  ruling  and  avail  themselves  of  tbe 
reparation  order.  Tbey  arc  quasi  judicial 
and  only  prima  facie  correct  in  so  far  as 
they  determine  the  fact  and  amount  of 
dimagc,— as  to  which,  since  it  involves  the 
payment  of  money  and  taking  of  property, 
tbe  carrier  is,  by  S  16  of  the  act,  given  It* 
day   in   court  and   tbe   right   to  a   judicial 


hearing  (29  SUt  at  L.  85S,  chap.  S82,  U.  B. 
Comp.  Stat.  Supp.  ISll,  p.  130S). 

In  considering  the  administrative  qiiei*^ 
tiOBS  as  to  reasonableness,  the  eleroenU  of^ 
the  problem  are  thrsame,  whether  they  in-* 
volva  tbe  validity  of  olMolote  allowanees, 
discarded  tariffs,  or  current  ratee  and  prao- 
ticca.  In  both  claasea  of  cases  there  is  a 
call  for  the  exercise  of  tbe  rate-n^lating 
discretion,  and  tbe  same  necessity  for  hav- 
ing the  matter  settled  by  a  single  tribunal 
For  it,  at  the  suit  of  one  shipper,  a  court 
could  bold  a  past  rate  or  sUowanoe  to  have 
been  unreasonable  and  award  damages  ac- 
cordingly, it  is  manifest  that  such  shipper 
would  secure  a  belated  but  undue  prefer- 
ence over  others  who  bad  not  sued  and 
could  not  avail  tbemselves  of  the  verdict 
But  more  than  this, — to  permit  separate 
suits  and  separate  findings  would  not  only 
destroy  the  equality  which  the  statute  in- 
tended should  be  permanent,  even  after  tha 
rates  had  been  changed,  but  it  would  bring 
about  direct  conflict  in  the  administration 
of  the  law.  Under  the  statute  the  carrier 
has  the  primary  right  to  fix  rates,  and  so 
long  as  they  are  acquiesced  in  by  the  Com- 
mission, the  carrier  and  shippers  are  alike 
bound  to  treat  them  as  lawful.  After  the 
rate  had  been  abandoned,  the  carrier  is  still 
obliged  to  treat  it  as  having  been  lawful, 
and  cannot  refund  what  had  been  collected 
under  it  until  the  Commission  determinn 
that  what  was  apparently  reasonable  had 
in  fact  been  unreasonable.  But  such  a  de- 
termination cannot  be  made  hy  the  courts, 
for  they  would  not  only  have  first  to  exer- 
cise an  administrative  function  and  make 
a  rate  by  which  to  measure  the  reasonable- 
ness of  the  charge  collected,  but  they  would 
have  to  go  further  and  treat  as  unreaaon- 
able  a  rate,  past  or  present  which  tha 
statute  had  declared  should  be  deemed  law- 
ful until  it  had  been  held  to  be  otherwisa 
by  the  Commission. 

As  to  past  and  present  praetioea  or  allow- 
ances, the  Commission  bos  tbe  same  power 
and  there  is  the  same  neoessity  to  take  pr» 
liminary  action.  This  was  reci^oixed  is 
Texas  ft  P.  R.  Co.  v.  Abilene  Cotton  OU  Ca 
204  U.  S.  426,  61  L.  ed.  653,  27  Sup.  Ct 
Rep.  360,  9  Ann.  Cas.  1076,  where  after  con- 
sidering §S  8  and  22,  relating  to  jnriadic-ft 
tion  and  the  sta^tory  and  common- 1  aw  § 
remedy,  it  was  said  that'although  a  roil-* 
road  might  alter  its  rates  voluntarily  or  in 
obedience  to  an  order  of  the  Commission, 
yet  it  can  "not  be  doubted  that  the  power 
of  the  Commission  would  nevertheless  ex- 
tend to  hearing  legal  complaints  of  and 
awa'ding  reparation  to  iDdlvidnala  for 
wr-iugs  unlawfully  suffered  friND  the  ap- 
plicaticm  of  th«  unreasonable  sobednle  dn^ 
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ing  the  period  when  luch  achedole  wu  in 
foree,"  A  eontrn?  ruling  would  upeet  » 
useful,  time-eaTing,  econaminl,  and  eatab- 
liahed  practice.  For  in  mccorduico  witb 
this  eonetruction  ol  the  met,  the  CoauniB- 
■ion,  after  the  iibaiidoiiment  of  a.  rate,  b&a 
repeatedly  received  and  heard  eomplaiats, 
and,  upon  flnding  that  it  had  been  nnreaaon- 
able,  hai  granted  reparatioD  accord! nglf. 
See  Arltacsaa  Fuel  Co.  r.  Chicago,  M.  k  St. 
P.  R,  Co.  16  Inten.  Com.  Rep.  B8;  Allen  A 
Co.  T.  Chicago,  M.  ft  St.  P.  R.  Co.  16  Inters. 
Com.  Rep.  SSS. 

The  plaintiff  iniiits,  however,  that  all 
these  reasoDB  are  answered  by  the  declBion 
la  Wight  v.  United  Btatee,  167  U.  S.  612,  42 
Ij.  ed.  268,  17  Sup.  Ct,  Rep.  822,  where  the 
court,  without  preliminary  action  by  the 
Commiaeion,  held  that  an  allowance  paid  a 
eonaignee  for  hauling  hie  freight  in  wagoni 
from  depot  to  warehouae -waa  a  rebate,  and 
tbereupoii    inflicted   the   ■tatutor]'   punish - 

But  that  ease  did  not  Involve  any  ques- 
tion of  reasonableness  of  rate  or  allowance. 
Nor  waa  the  court  there  called  on  to  indi- 
rectly exercise  rate-r^ulating  power,  but 
only  to  pass  upon  the  queetion  of  fact  aa  to 
whether,  aa  charged  in  the  Indietmeat,  the 
defendant  had  paid  a  secret  rebate  to  a 
favored  consignee.  It  appeared  that  the 
carrier's  publisiied  rate  of  16  cents  included 
the  haul  from  Cincinnati  to  the  yard  in 
Pittsburg.  Neither  by  its  terms,  nor  by 
general  practice,  did  the  rate  include  de- 
livery at  warehouses  in  the  city  and  distant 
from  the  railroad  tracks.  Not  having  un* 
dertaken  to  furnish  free  cartage,  it  waa 
H  unlawful  for  the  carrier  to  perform  that 
Jj  service  for  one  patron  and  not  for  alt  others. 
*  Faying  the  'favored  consignee  for  render- 
ing a  service  the  carrier  was  not  bound  to 
furnish  was  a  gift, — a  rebate, — a  thing 
Ipao  facto  illegal,  and  prohibited  by  the 
statute,  and  for  which  the  guilty  carrier 
waa  subject  to  criminal  indictment,  and  for 
which  damages  could  have  been  awarded  on 
the  civil  aide  of  the  court.  It  waa  therefore 
not  necessary  to  have  a  preliminary  ruling 
\fj  tite  Commission  because  the  atatute  itself 
prohibited  the  payment  of  rebates,  and  the 
courts  could  apply  the  law  accordingly. 

6.  The  plaintiff  thereupon  insists  that 
even  on  this  view  of  th«  case  the  judgment 
should  be  reversed,  claiming  that  the  pay- 
menta  here  were  of  that  prohibited  char- 
acter, BO  that  even  If  the  allowance  was 
reasonable  in  amount,  ita  payment  was 
nevertheless  unlawful  because  (a)  given  tor 
a  service  not  included  in  the  rate  and  (b) 
not  mentioned   in  the  tariff. 

Under  the  Elkins  act  of  1003  [32  Stat,  at 
L.  847,  chap.  708,  U.  8.  Comp.  Stat  Siipp. 


1011,  p.  130B]  (United  States  v.  Chicago  ft. 
A.  R.  Co.  148  Fed.  646,  s.  c.  26  L.R.A. 
(K.S.)  6B1,  84  C.  a  A.  324,  166  Fed.  «>8, 
affirmed  by  a  divided  eourt  in  212  U.  S.  663^ 
63  L.  ed.  653,  ZB  Sup.  Ot.  Rep.  6SB),  and 
under  the  Hepburn  bill  of  I»06  [34  Stat,  at 
L.  684,  chap.  3601,  U.  B.  Comp.  Stat.  1911, 
p.  1288]  (Victor  Fuel  Co.  v.  Atchison,  T. 
ft  S.  F.  R.  Co.  14  Inters.  Com.  Rep.  120),  it 
has  been  held  that  the  carrier  must  give- 
notice  in  the  tariff  of  free  cartage,, 
lighterage,  ferriage,  or  any  other  accessorial 
service  that  will  be  furnished,  aa  well  aa 
of  any  allowance  that  will  be  made  to- 
shippers  who  furnish  transportation  faeil- 
Hies  or  service.  But  the  present  ease  is  not^ 
to  be  governed  by  those  statutes,  but  by  the 
law  of  force  between  18S7  and  1001,  when 
the  transactions  complained  of  took  place,  g^. 
At  that  time  the  commerce  actt  required  the*, 
carrier  to  give  notice  of'every  charge  it* 
would  make  against  the  shipper.  But  the 
statute  was  not  construed  to  compel  tfaa 
railroad  to  publish  what  free  cartage  or 
accessorial  service  it  would  furnish  (Inter- 
state Commerce  Commission  v.  Detroit,  0.. 
H.  ft  M.  R.  Co.  167  U.  S.  646,  42  L.  ed.  310, 


tSee.  e.  ...  The  achedules  printed 
as  aforesaid  by  any  such  common  carrier 
shall  plainly  state  the  places  upon  its  rail- 
road between  which  property  and  passengers 
will  be  carried,  and  shall  contain  the  classi- 
fication of  freight  in  force,  and  shall  also- 
state  separately  the  terminal  chaises  and 
any  rules  or  regulations  which  in  anywise 
change,  affect,  or  determine  any  part  or  tba- 
aggregate  of  such  aforesaid  rates  and  fares- 
and  charges.     .     .    . 

And  when  any  such  common  carrier  shall 
have  established  and  published  its  rateSr 
fares,  and  charges  in   compliance  with  the 

Firovisions  of  this  section,  it  shall  be  unlaw* 
u1  for  such  common  carrier  to  charge,  de- 
mand, collect,  or  receive  from  any  person  or 
persons  a  greater  or  less  compensatitui  for 
the  transportation  of  [Mssengers  or  prop- 
erty, or  for  any  services  in  connection  there- 
with, than  is  specified  in  such  publlaheit 
schedule  of  ratea,  fares,  and  charges  ea  may 
at  the  time  be  in  force. 

Every  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  tile  with  the  Ctaa- 
mission  hereinafter  provided  for  copies  of 
its  Bcbeduies  of  rates,  fares,  and  charges 
which  have  been  established  and  published 
in  compliance  with  the  requirements  ot  thia 
section,  and  shall  promptly  notify  said  Com- 
mission of  all  changes  made  in  the  same. 
Every  such  common  carrier  phnll  also  file 
with  said  Commission  copies  of  all  con- 
tracts, BgreetnentB,  or  arrangements  with 
othpr  common  carriers  in  relation  to  any 
traffic  affected  by  the  provisions  of  this  act 
to  which  it  may  be  a  party."  [Aa  amended] 
act  of  March  2,  ISSQ,  25  Stat,  at  L.  856, 
chap.  382,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
12Se. 
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17  Snp.  Ct  Bep.  S86),  nor  what  auma  it 
would  pa;  Bhippers  for  transportation  lerv- 
ioe  rendered  by  tbem  to  the  carrier.  Fail- 
ore  to  pubtieb  tbeie  itenia  could,  however, 
«a«il]t  lead  to  uojuet  discrimination,  and 
the  court,  in  the  cue  laat  cited,  held  that 
the  Commiesion  might,  by  a  geDerat  order, 
raquire  auch  matteri  to  he  publiabed  in  the 
rate  Bheet.  We  are  not  cit«d  to  any  such 
order  for  the  period  now  under  inveatiga- 
tion,  and,  so  far  as  we  can  diacover,  by  the 
feaeral  and  public  custom  of  all  carriers, 
acquietced  in  by  the  Commission,  the  tariffs 
«t  that  time  uniformly  omitted  any  state- 
ment of  allowances  that  would  be  paid  to 
the  shipper  tor  the  use  of  private  oara 
private  traclis,  or  for  transportation  service 
ja  BWitching,  hauling,  lightering,  or  other 
work,  includL-d  in  the  rate,  but  actually  per- 
formed by  the  shipper. 

But  although  the  statute  then  of  force 
g  was  not  construed  to  require  the  publica- 
•  tion  of  allowances,  their»payment  was  law- 
ful only  when  supported  by  a  consideration. 
To  pay  shippers  for  doing  their  own  work 
would  liave  been  a  mere  gratuity,  and  if 
here  the  carrier  was  not  bound  to  haul  from 
the  mine,  it  had  no  more  right  to  pay  these 
eompanlea  for  bringing  their  coal  over  the 
^nir  track  to  the  junction  than  it  would 
have  had  to  pay  a  merchant  for  hauling  bis 
gooda  in  a  wagon  to  the  railroad  depot. 
Th«  plaintiff  inaiatt  that  such  ia  the  case 
here,  and  that,  as  the  tariff  named  the  rate 
from  the  station,  it  could  not  lawfully  la- 
elude  the  haul  from  the  mine,  and  conse- 
quently paying  the  ahippcra  for  doing  their 
•wn  hauling  waa  a  mere  rebate. 

Such  undoubtedly  it  wouhl  have  been  If 
naming  the  rate  from  station  to  destination 
meant  that  the  haul  had  to  begin  at  the 
depot  building.  But  neither  the  statute 
nor  the  tariff  deflnea  what  are  station 
limita,  nor  do  they  &z  the  exact  point  from 
which  the  transportation  must  begin,  nor 
the  territory  within  which  the  delivery  must 
be  made.  These  limita  necessarily  vary 
with  the  size  of  the  communities,  the 
•xtent  of  the  yards,  the  praetioe  of  the 
carrier,  and  the  bounds  within  which  it  uni- 
formly receives  and  delivers  freight.  This 
is  particularly  true  in  a  case  like  the  pres- 
ent, where  the  ClearSeld  district  waa 
treated  as  a  single  a  hip  ping  point,  and 
where  the  rate,  though  named  and  published 
as  from  the  station,  was  universally  applied 
from  the  mines  of  the  Mitchell  Company 
aa  well  aa  the  other  companies  named  in 
the  declaration  and  all  others  located  in  the 
ClearSeld  district. 

Inasmuch  as  this  rate  included  the  haul, 
the  railroad  waa  bound  to  transport  thii 
wal  frun  the  month  of  tbs  minea,  ud  conH 


use  Its  own  engines  for  that  purpose,  or  It 
could  employ  the  ooal  eompaniea  to  render' 
that  service,  paying  them  proper  compensa- 
tion therefor.  In  case  any  qneatlon  aroeo« 
as  to  the  reasonableness  of  the  practice,  theg 
limits  within  which  the  station  rate^hould* 
apply,  or  the  reasonableness  of  the  allow- 
ance paid  those  shippers  who  supplied  mo- 
tive power,  the  Commission  alone  eould  aet. 
For  the  courts  are  no  more  authorised  to 
determine  the  reaaonahleneas  of  an  allow- 
ance for  a  haul  over  a  spur  track,  between 
mine  and  station,  than  they  are  to  pass 
upon  the  Teasonahleneaa  of  a  rate  for  a  haul, 
over  a  trunk  line,  between  station  and  sta- 
tion. What  is  or  waa  a  proper  allowance  is 
not  a  matter  of  law  until  aiter  it  has  been 
fixed  by  the  rate-r^ulating  body.  The 
courts  can  then  apply  that  law,  and,  mcaa- 
uring  what  baa  been  charged  by  what  the 
CommiBBion  declarea  should  have  been 
charged,  can  award  damages  to  the  extent 
of  the  injuries  occasioned  by  the  payment  td 
the  allowance  found  to  have  been  nnreaaon- 
able  and  unlawful. 

Tbat  station  rates  may  be  applied  from 
mill  or  mine  reached  by  epur  tracka  la 
recognized  by  the  ruling  of  the  CommJasIon 
in  the  Tap  Line  Case,  23  Inters.  Com.  Rep. 
277,  where,  in  dealing  with  the  practice  of 
paying  an  allowance  for  hauling  lumber 
from  aawmilla,  the  Commisaion  aaid: 

"In  all  cases  ft  is  apparent^  the  pno- 
tice  of  the  trunk  lines,  where  no  allowance 
ia  made,  to  aet  the  empty  car  at  the  mill, 
and  to  receive  the  loaded  car  at  the  same 
point.  Indeed,  they  do  this  in  many  eaaea 
even  when  an  allowance  is  made  to  the  tap 
line.  But  whenever  this  service  is  per- 
formed by  the  trunk  line,  it  is  included  in 
the  lumber  rate,  and  is  done  without  addi- 
tional charge.  In  some  instances  the  switch 
or  spur  track  oonneeting  the  mill  with  the 
trunk  line  ia  aa  much  as  3  miles  long.  In 
other  words,  by  their  oommon  practice  the 
public  carriers  interpret  the  lumber  rate  as 
applying  from  mills  In  this  territory  appar< 
ently  as  far  aa  3  miles  from  their  own  lines. 
So  far  aa  the  manufactured  lumber  la  con* 
eemed,  It  may  therefore  be  said  tbat  where 
a  mill  haa  a  physical  eonnectiou  with  a 
trunk  line,  and  Is  not  more  than  3  mllesia 
distant,  the  transportation  offered  by  theS 
trunk  line  ■commences  at  the  mill.  If,* 
therefore,  a  lumber  company,  having  a  mill 
within  that  distance  of  a  trunk  line,  under- 
takes, by  arrangement  with  the  trunk  line, 
to  use  its  own  power  to  set  the  empty  ear 
at  the  mill,  and  to  deliver  it  when  loaded 
to  the  tmnlc  line,  it  is  doing  for  itself  what 
the  trunk  line,  under  ita  tariffa,  offers  to  do 
under  the  rata.  In  such  a  cswe  the  lumber 
company  may  thei«f  or*  Uittj  b*  miA  to 
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hmUh  «  facility  of  tTanapoTtation  for 
whloh  it  may  rnsonablj  be  compenMited 
under  j  IS,  whether  ita  tap  line  ii  ineorpor- 
stad  or  mincorporatad.  In  other  word*, 
the  lumber  company  thua  doei  for  itaelf 
what  the  tronk  line  doea  irith  ita  own  power 
•t  other  milla  without  additional  charge, 
and  what  it  rnnat  therefore  do  for  the  par- 
ticular lumber  oompany  without  additional 
charge.  Under  lUsh  circumatanoea  we  think 
the  lumber  omnpany,  under  |  15,  may  have 
teaMuablfl  compensation  when  it  relierea 
the  trunk  line  of  the  duty.  But  an  allow- 
anoe  under  inch  circanutancca  ia  lawful 
only  when  the  trunk  line  prefera,  for  rea- 
ataa  of  ita  own  and  without  discrimination, 
to  h&Te  the  lumber  company  perform  the 
aenrice.  It  is  not  lawful  when  the  lumber 
eompany  refuses  to  permit  the  trunk  line 
to  do  tho  work."  Ibid. 
In  Tiew  of  tbia  ruling  it  ia  apparent  that 
lateral  allowances  might  have  been  lawfully 
paid.  They  became  unlawful  only  when 
unreasonable.  Whether  they  were  ao  or  not 
was  a  rate-making  question  aa  to  which 
partiea  were  directly  at  issue,  and  which 
the  eourta  had  no  jurisdiction  to  determine 
BO  far  aa  it  concerned  the  allowance  to  the 
Altoona,  Millwood,  and  Glen  White  mines. 
Having  do  juriadiction,  the  parties  could 
not  t^  OMtsent  give  it  to  tbe  court,  tj  tlie 
judge,  nor  to  the  referee.  And  if,  as 
claimed,  the  atipulatioD  to  aubmit  the  ease 
to  the  referee  eatops  the  defendant  from 
inaiating  on  the  plea  of  the  atatute  of  Urn- 
_  itationi,  that,  with  all  other  relevant  issuei, 
S  ean  then  be  determined,  if  the  CommiBsioa 
*  decides  that*  tbe  allowance  waa  unlawful, 
and  the  carrier  baa  no  other  defense. 

7.  But  the  situation  of  the  Bolivar  and 
I^trobe  Companies  was  very  different  from 
that  at  the  Altoona,  Glen  White,  and  Mill- 
wood mines,  and  a  different  concluBian  must 
therefore  follow.  The  Latrobe  and  Boliver 
Companies'  mines  trere  located  in  tbe  La- 
trobe district,  where  the  ratea  to  eastern 
points  were  about  .20  cents  higher  than 
from  tbe  Clearfield  district,  except  that  for 
a  part  of  the  time  they  were  the  same, 
though  the  shipment!  were  then  small  hy 
comparison  with  those  from  the  Clearfield 
district.  During  that  period  the  plain- 
tifi^  shipped  io  competition  with  the  La- 
trobe and  Bolivar  Companies.  These 
companies  owned  no  engines,  and  they 
hauled  no  cars  between  mine  and  sta- 
tion. That  work  was  included  in  tbe  rate, 
and  tbe  Pennsj-lvania  did  tbe  hauling  with 
its  own  locomotives  and  crews.  It  therefore 
owed  nothing  to  tbe  Latrobe  snd  Bolivar 
Companies  (or  the  service  which  the  carrier 
itaelf  performed,  and  tbe  Ho-caI1ed  allow- 
ance, regardless  of  the  amount,  waa  a  mere 


gift, — a  rebate,  absolutely  forbidden  by  tlia 
statute  and  ipao  faeto  illegaL  Being  an 
act  prohibited  by  law,  it  waa  not  necessary 
to  have  any  preliminary  decision  to  thai 
effect  by  the  Commission,  but  the  eourta 
could,  aa  in  any  other  ease,  apply  the  law 
to  the  facta  proven  and  award  damage*  to 
tbe  person  injured.  The  decison  just  ren- 
dered in  Pennsylvania  B.  Co.  v.  Interna- 
tional Coal  Min.  Co.  makea  It  unnecessary 
further  to  dIscuM  this  branch  of  the  case. 
For  the  court  undoubtedly  had  jurisdiction 
to  proceed  with  this  branch  of  the  case. 

The  judgment,  therefore,  must  be  reversed 
in  so  far  as  the  action  is  based  upon  pay- 
ments to  the  Latrobe  and  Bolivar  Com- 
paniea,  and  affirmed  in  so  far  as  bsa^d  upon 
payments  to  the  Altoona,  Glen  White,  and 
Millwood  Companies.  But,  owing  to  the^ 
peculiar  facts  of  this  case,  the  unsettled^ 
atate  of  the  law  at  tbe  time  tbe*4Uit  was* 
begun,  and  the  failure  of  tbe  defendant  to 
make  the  jurisdictional  point  m  limine,  so 
that  tbe  plaintiS  could  then  have  presented 
ita  claim  to  the  CommlsBlon  and  obtained 
an  order  as  to  the  reasooableneai  of  tho 
practice  or  allowance, — direction  ia  given 
that  the  dismissal  be  stayed  so  as  to  giT» 
the  plaintiff  a  reasonable  opportunity  with- 
in which  to  apply  to  the  Commission  for 
a  ruling  as  to  the  rcaaonablencBs  of  tho 
practice  and  the  allowance  involved;  and, 
if  in  favor  of  the  plaintiff,  with  the  right  to 
proceed  with  the  trial  of  tbe  cause  in  tbe 
district  court,  in  which  the  defendant  shall 
have  the  right  to  be  heard  on  its  plea  of  the 
statute  of  limitations  as  of  the  time  the 
suit  was  filed,  and  any  other  defense  which 
it  may  have.  Affirmed  and  modified  ia 
part,  and  in  part  reversed. 

Mr.  Justice  Pitney,  dissenting: 
Bince  the  result  reached  by  the  court  tn 
these  caacB  has  the  effect  of  virtually  elim- 
inating the  option  conferred  by  3  fl  of  the 
interstate  commerce  act  [24  Stat  at  L.  382, 
chap.  1(M,  U.  S.  Comp.  Stat.  IDOl,  p.  31S&] 
upon  shippers  aggrieved  by  unjust  discrim- 
inations practised  by  (ommon  carriers  in 
violation  of  H  2  and  3,— tbe  option  t* 
"either  make  complaint  to  the  Commission" 
or  to  "bring  suit  for  the  recovery  of  tha 
damages," — and  of  conferring  upon  the 
carrier,  in  some  casea,  at  leaat,  the  choice 
of  two  lines  of  procedure,  by  selecting  the 
character  of  the  defense  to  be  Interposed; 
and  since  in  this  and  in  other  respects  ag- 
grieved shippers  are  to  be  deprived,  in  very 
large  measure,  of  the  right  of  redress  by 
private  action  at  law  conferred  by  g^  S  and 
9  for  violations  of  H  2  and  3,  I  deem  it  my 
duty  to  express,  somewhat  at  length,  tha 
grounds  of  mj  diaaent. 
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§     Ths  MM  of  the  Mitchell  Coal  ft  Coke 

•Compaii]>  (No.* 874)  presentg  the  question 
whether  an  BCtioii  for  a  violation  of  g  2 
of  the  a«t,  based  upon  tbe  ground  of  a  dis- 
criminktion  accomplished  by  means  of  secret 
rebates  to  competitors  of  the  plaiDtifT, 
where  the  defense  is  that  the  rebates  were 
paid  (under  the  name  of  "trackage  or  lat- 
eral allowances")  as  compensation  for  serr- 
icea  rendered  by  the  shipper  in  aid  of  the 
carrier,  can  be  maintained  without  a  prior 
application  to  the  Interstate  Commerce 
Commission,  and  a  determination  by  that 
bod;  as  to  whether  the  allied  "trackage  or 
lateral  allowances"  were  reasonable  and 
proper.  This  case  arose  in  the  jears  18B7 
to  1901.  The  action  was  comioeneed  in 
1»0S. 

The  case  of  the  Morrisdale  Coal  Corn- 
pan)'  (No.  207)  raises  the  question  whether 
an  action  can  be  maintained  for  a  Tiolation 
of  S  3  of  tbe  act  In  respect  of  unfair  dis- 
erimination  in  ear  distribution,  without  pre- 
rions  action  bj  the  Commission  upou  the 
question  of  the  reasonableness  of  the  treat- 
ment accorded  bj  tbe  carrier  to  the  com- 
plaining shipper,  or  the  propriety  of  tbe 
method  of  car  distribution  that  was  pur- 
sued. The  cause  of  action  accrued  during 
the  year*  1902  to  ]905,  inclusive.  Suit  was 
commenced    in    190S. 

These  questions  are  answered  in  the  neg- 
ative, upon  the  authority  of  Abilene  Cotton 
Oil  Co.  T.  Texas  t  P.  R.  Co.  204  U.  S.  42S, 
SI  L.  ed.  553,  27  Sup.  Ct.  Rep.  350,  9  Ann. 
Gas.  1075;  Baltimore  ft  0.  B.  Co.  v.  United 
States  ex  rel.  Pitcairn  Coal  Co.  215  U.  S. 
49S,  54  L.  ed.  297,  30  Sup.  Ct.  Rep.  IM; 
and  Robinson  v,  Baltimore  ft  0.  R.  Ca  222 
U.  S.  GOe,  6S  L.  ed.  28S,  32  Sup.  Ct.  Rep. 
114.  I  do  not  at  all  question  the  authority 
«f  these  cases,  or  the  propriety  of  the 
grounds  upon  which  they  were  decided.  ~ 
it  seems  to  me  that  the  Pitcairn  Case,  as 
well  as  the  case  of  Interstate  Commerce 
Commission  t.  Illinois  C.  R.  Co.  215  U.  B. 
462,  B4  L.  ed.  280,  30  Sup.  Ct.  Rep.  165, 
has  no  direct  bearing  upon  the  questions 
BOW  presented;  and  that  the  authority  of 
the  Abilene  Cotton  Oil  Co.  Case  and  the 
ease  of  Robinson  v.  Baltimore  ft  0.  R.  Co., 
and  the  reasoning  of  the  court  therein,  i 

o  directly   opposed   to   the   result  reached 

Sihe  present  cases. 

*  'The  Abilene  Case  held  that  a  carrier  who 
•iaerved  the  establiabed  and  published 
schedules  of  rates  loitkout  preference  or  di»- 
orimination  could  not  be  held  liable  to  an 
action  at  law  to  recover  for  alleged  ex- 
eessive  charges  when  the  freights  charged 
were  those  prescribed  by  the  schedule;  and 
tbat  although  g  22  of  the  act  declared  that 
'Nothing  in  this  act  contained  shall  in 
way   abridge   or  alter    tha    lemediea   now 


existing  at  common  law  or  by  statute,  but 
the  provisions  of  this  act  are  in  addition 
to  such  remedies,"  this  saving  clause  must 
necessarily  be  limited  so  as  to  exclude  an 
action  based  upon  common-law  principles, 
when  such  action  would  run  counter  to  the 
very  means  prescribed  by  S  0  of  tbe  same 
act  for  producing  uniformity  and  prevent- 
ing discriminations. 

And  in  the  Robinson  Caae  it  was  held, 
upon  like  reasoning,  that  a  differential  in 
rate  between  coal  loaded  into  cars  from 
wBgoni  and  coal  loaded  from  a  tippel  em- 
bodied in  the  filed  and  pabliehed  tohedtilet, 
could  not  be  deemed  unjustly  discrimina- 
tory in  an  action  at  law,  because  the  act 
forbade  any  deviation  from  such  published 
schedules  while  they  remained  in  eCTecL 

In  botii  those  cases  the  carrieri  Aod 
(trtctly  obeerved  the  filed  and  published 
tariffs,  and  were  for  this  reaeon  held  ex- 
empt from  action  upon  what  would  bar* 
been  their  common-law  liability  if  an  un- 
qualifled  meaning  had  been  attributed  to  the 
language  of  3  22. 

The  present  case  is  the  very  opposite  of 
these,  and  the  like  reasoning  should,  I 
think,  lead  to  tbe  opposite  result.  For  in 
the  Mitchell  Company  Case  the  carrier,  tN> 
ttead  of  observing  the  published  echedtile*, 
itself  departed  from  them.  And  the  alleged 
"trackage  and  lateral  allowances"  had  no 
sanction  of  filing  or  publishing,  nor  of  any 
nrder  maJe  Ig  the  Interstate  Commerce 
Commitaion.  And  in  the  Morritdale  Com- 
pany Case,  the  car  distribution  scheme  pur- 
sued by  the  defendant  had  not  been  snno-^ 
tioned  by  the  Commission.  ^ 

*  Moreover,  both  of  the  present  cases  re-  * 
late  to  past  transactions  exclusively.  And 
for  this  reason  ai-e  not  at  all  within  the 
doctrine  of  the  Pitcairn  Case,  which  related 
wholly  to  matters  in  future. 

If  the  discriminations  attributed  to 
"trackage  and  lateral  allowances"  in  the 
Mitchell  Case  had  received  any  previous 
sanction  such  as  by  g  S  of  the  act  is  given 
to  the  filed  and  published  schedules  of  rates, 
or  if  in  the  Morrisdale  Case  the  method  of 
car  distribution  had  been  established  or  ap- 
proved by  an  order  of  the  Commission, 
made  in  the  exercise  of  its  administrative 
powers  conferred  by  the  act,  I  should  agree 
that  the  reasoning  and  authority  of  the 
Abilene  and  Robinson  and  Illinois  Central 
Cases  would  control.  If  either  of  the  cases 
at  bar  had  to  do  with  the  control  of  rates 
or  of  practices  in  tbe  future,  it  would  seem 
to  me  that  the  authority  and  reasoning  of 
the  Pitcairn  Case  would  control. 

But  to  my  mind,  it  seems  a  misapplica- 
tion of  the  Abilene,  Robinson,  and  Pitcairn 
Cases,  as  well  as  a  complete  perversion  of 
the  act  of  Congress,  to  say  that,  respecting 
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truuftctloiM  in  the  pa«t,  which  are  by  lapM 
ot  time  put  bejond  tha  cognitma*  of  ui  ad- 
KinistratiTe  bodj  that  normallj  deala  onlj 
with  matter*  in  /uturo,  and  rMpeetlng 
which  the  Commiuion  haa  not  act«d,  there 
■ball  be  no  right  of  action  in  the  ooorte 
without  prerioua  application  to  anch  ad- 
mlnlatratiTe  body. 

With  great  respect,  it  aeema  to  ma  that 
the  opinioDB  in  both  the  present  eaaea  en 
in  coDfuaing  legialatire  and  adminiatra- 
tive  function!,  on  the  one  hand,  with  ju- 
dical functloDB,  on  the  other.  Thua,  in  thi 
Uitcbell  caae,  after  reciting  the  inaiatetuN 
of  the  plaintiff  that  the  alleged  "trackage 
and  lateral  allowancea"  were  arbitrarily 
flzed,  and  coiiatituted  a  mere  eovei  for  re- 
bating, and  the  contention  of  the  defendant, 
on  the  other  hand,  that  the  allowances  were 
H  made  bona  fide  for  serrioea  actoallj  per- 
M  formed  iy  the  ihipper  in  aid  of  the  carrier, 
■  and  that  they  were^prinia  facie  reaaonahle, 
and  must  be  ao  treated  by  the  courta  until 
the  Conuniaiion  had  determined  otherwiae, 
the  opinion  proceeda  aa  followa:  "Tbeae 
claima  of  the  parties  eniphaai2e  the  tact 
that  there  are  two  claaaea  of  acta  which  may 
form  the  baeia  of  a  auit  for  damagea.  In 
one  the  I<^al  quality  ot  the  practice  com- 
plained of  may  not  be  definitely  flzed  by 
the  statute,  ao  that  an  allowance,  other- 
wise permissible,  is  lawful  or  unlawful,  aa- 
eording  as  it  is  reaaonable  or  unreasonable. 
But  to  determine  that  question  involvea  a 
consideration  and  comparison  of  many  and 
Tarious  facta,  and  calls  for  the  exercise  of 
ithe  discretion  of  the  rate- regulating  tri- 
bunal. The  courts  have  not  been  given  juris- 
diction to  fix  rates  or  practices  in  direct 
proceedings,  nor  can  tbey  do  so  collaterally 
during  the  progress  of  a  lawsuit  when  the 
action  is  based  on  the  claim  that  nureason- 
able  allowances  have  been  paid.  If  the  de- 
cision ot  snch  questions  were  commit- 
ted to  different  courts,  with  different  juries, 
the  results  would  not  only  vary  in  degree, 
but  might  often  be  opposite  in  character, — 
to  the  destruction  of  the  uniformity  in  rata 
And  practice  which  was  the  cardinal  object 
of  the  statute. " 

This  is  the  theory  upon  which  both  opin- 
ions proceed,  the  language  employed  in  the 
Mitchell  Company  Case  being;  "The  courts 
have  no  primary  jurisdiction  to  Qs  ratea." 
"In  considering  the  administrative  ques- 
tion as  to  reasonableness,  the  elements  of 
the  problem  are  the  same,  whether  they  in- 
volve the  validity  of  obsolete  allowances, 
discarded  tariffs,  or  current  ratea  and  prac- 
tieea."  "Aa  to  past  and  present  practices 
or  allowances,  the  Commission  has  the  same 
power,  and  there  is  the  same  necessity  to 
take  prelimiuarj  action." 

Attd   in   the   opinion   in   the   Morrisdale 


Company  Case  (Ho.  207),  referring  to  the 
different  viewa  that  have  been  Kpressed 
upon  the  question  of  ear  distribution,  ths 
opinion  proceeds:  These  rulings  aa  to  thsM 
validity  of  a  particular  practice,  and  thejj 
facts  that  would  warrant  ■,* departure  from* 
a  proper  rule  actually  in  force,  are  aulBcieat 
to  show  that  the  question  as  to  the  rea- 
sonableness of  a  rule  of  car  distribution  ia 
administrative  In  its  eharacter,  and  call* 
for  the  exercise  of  the  powers  and  discretion 
conferred  by  Congress  upon  the  Commis- 
sion, "—citing  the  Pitcaini  Case,  Zlfi  U.  B. 
4S1,  B4  L.  ed.  2S2,  30  Sup.  Ct.  Rep.  ]«4,  and 
the  IllinoU  Centrml  Case,  21S  U.  8.  452, 
S4  L.  ed.  280,  SO  Sup.  Ct.  Hep.  ISS. 

It  is,  of  course,  sutfieiently  obvious  that 
where  a  legislative  or  administrative  body 
ia  called  upon  to  inqnire  with  reapect  to 
the  reasonableness  of  existing  rates  and 
practices  and  the  propriety  of  sanctioning 
these  or  establishing  othera  for  tA«  /uftirs, 
it  is  called  upon  to  make  somewhat  the 
same  kind  of  investigation  ot  facta,  condi- 
tions, and  circumstances  that  a  court  and  a 
jury,  or  a  referee  must  make  when  ad- 
judicating upon  the  lawfulness  and  reason- 
ableneaa  of  practice*  mi  the  paat  respect* 
iug  which  redress  is  sought  by  a  suitor. 
Nevertheless,  the  function  performed  in  the 
one  case  ia  legislative  or  administrative,  aa 
the  case  nay  be,  and  in  the  other  eaa* 
Judicial. 

Courta  and  Jurist  and  referees,  time  out 
of  mind,  have  been  called  upon  to  Investi- 
gate the  reasonableness  of  the  past  practices 
of  common  carriera.  They  did  it  long  before 
commissions  and  other  administrative 
boards  were  devised,  and  when  I^islation 
for  the  future  rested  wholly  in  Parliament 
and  Congress  and  atate  legislatures. 

It  seems  to  me  erroneous  to  eonelude 
that,  because  the  things  that  a  court  must 
do  in  order  to  pass  Judgment  upon  a  past 
transaction  respecting  the  ratea  or  prac- 
tices of  a  carrier  are  Wc«  the  things  that 
a  commission  or  a  committee  or  other  ad- 
ministrative or  legislative  body  muat  do 
in  order  to  perform  their  proper  functiona 
respecting  present  management  and  futur* 
regulation,  therefore  all  investigationa  ints 
the  paat  practicea  or  rates  of  a  carrier  are 
administratiTS  or  legislative 

Legislation  consists  in  laying  down  ^^^tj 
or  rule*  forthe  future.  Administration  has" 
to  do  with  the  carrying  of  those  lawa  into 
effect, — their  practical  application  to  cur- 
rent affairs  by  way  of  management  and 
oversight.  Including  investigation,  regula- 
tion, and  control,  in  accordance  with,  and 
in  execution  of,  the  principles  prescribed 
by  the  lawmaker.  The  judidal  funeUon  ia 
confined    to    injunction*,    wU^    prerantiBg 
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wrong*  for  tb«  future,  And  judgmentt  giviiig 
redreu  for  those  of  the  paat. 

The   inteniftte  commeroe  let,   m   I   look 
upon  it,  elekrlf   recognizw   these   dietine- 

In  the  Mt  u  ortglnAlIr  p&ased  fttid  aoder 
which  theie  cmses  aroie  (24  Btat.  at  L.  379, 
cli»p.  IM,  U.  8.  Comp.  Stat.  1901,  p. 
81B4),  tile  dntlefl  of  the  companr  and  the 
prohibition*  of  discrimination  in  rates  and 
otherwise  are  preacril>ed  and  (ha  Commit- 
tion  M  e»tabUsk*d  for  the  purpose,  I  Bub- 
mit,  primarily,  of  iteing  that  those  dufJM 
are  observed  in  the  fvture.  Bee  the  proriao 
of  i  4,  permitting  the  Commission  to  relieve 
the  carrier  from  the  operation  of  the  long 
and  short  haul  elausei  and  the  require- 
ment in  S  8  that  copies  of  the  sdiedules  of 
rates,  fares,  and  charges  established  and 
published  in  compliance  with  the  same 
section  shall  be  filed  with  the  Commission, 
and  notice  given  to  it  of  all  changes  made 
lu  tbe  same;  that  all  trafflc  agreementa  or 
arrangements  with  other  common  carriers 
■hall  be  likewise  flledj  that  joint  tarifTs  on 
through  ratea  shall  be  filed,  and  these  "shall 
b«  made  public  by  such  common  carriers 
when  directed  by  aeid  Commission  In  so 
far  as  may,  in  the  judgment  of  tite  Com- 
mission, be  deemed  practicable;  and  said 
CommisalOQ  shall  from  time  to  time  pre- 
■eribe  the  measure  of  publicity  which  shall 
be  giTen  to  such  rates,"  etc.  And  for  a 
refuaal  by  tbe  carrier  to  Die  or  publish 
•ehedules  the  carrier  shall  be  subject  to  a 
writ  of  mandamua  at  the  relation  of  the 
CoDunissiouera,  and  the  Commissioners  aa 
complainant  may  apply  for  an  injunction. 
^  But  then  comes  S  8,  declaring  the  com- 
^mon  carrier  to  be  liable  to  the  person  In- 
*  jnred  for  the  full  amount  of  damagca'ius- 
tained  in  consequence  of  any  violation  of 
the  aot,  with  a  counsel  fee  to  be  fixed  fiy 
ffte  court. 

The  next  section  has  been  so  completely 
OTerlooked  that  it  may  be  well  to  quota  it : 
"Beo.  9.  That  any  person  or  person* 
elaiming  to  be  damaged  by  any  common 
carrier  subject  t«  the  provisions  of  this  act 
•My  either  mak«  comptaint  to  tfie  Oommit- 
»i<m,  OS  fi^reinafter  provided  for,  or  mag 
ftriojr  ttttt  in  hi*  or  (Aeir  own  tehalf  for 
the  reoovery  of  the  damage*  for  iohieh 
«u«h  common  carrier  may  be  liable  umfer 
th«  provitiont  of  thia  act,  in  any  district 
or  circuit  court  of  the  United  States  of 
competent  jurisdiction;  bat  tvch  perton  or 
periom  ahall  not  have  the  right  to  purtue 
both  of  »aid  remediea,  and  must  in  each  case 
«Ieot  which  one  of  lAe  tieo  methods  of  pro- 
cedure herein  provided  for,  he  or  they  will 
adopt.  In  any  such  action  brought  for  the 
recovary  of  damages  the  court  before  which 
tlie  same  ihall  be  pending  may  oompel  uy 


director,  [etc]  to  attend,  appear,  .  .  . 
[give  testimony,  etc.]  and  may  compel  th« 
production  of  the  books  and  papers  of  ancb 
corporation,"  etc.  No  similar  compulsory 
powers  an  given  to  the  Commission. 

Sec.  II  authorizes  the  appointment  of 
the  Interstat«  Commerce  Commission  and 
prescribes  the  qualifications. 

See.  12  prescribes  the  general  duties  of 
the  Commission,  and  remains  for  the  most 
part  unaltered  by  subsequent  amendments. 
Unimportant  omendmenta  were  made  by 
the  act  of  March  2,  IBB9  (SB  Stat,  at  L.  S5S, 
chap.  3B2,  U.  S.  Comp.  Stat.  Bupp.  ISl],  p. 
1289),  and  a  somewhat  more  important  on* 
respecting  the  production  of  evidence,  and 
the  use  of  testimony  taken  under  deposi- 
tiona  elsewhere,  was  made  by  the  act  of 
February  10,  1891  (26  Stat,  at  L.  743, 
chap.  128,  V.  S.  Comp.  Btat  1901,  p.  3163). 
But  on  examination  of  g  1£  is  convincing  of 
the  purpose  of  Congress  to  establish  the 
Commission  as  an  offministratiiw  body,  the 
language  i>eing  that  it  "shall  have  authority 
to  inquire  into  the  management  of  th« 
busineu  of  all  common  carrier*  subject  to 
the  provision*  of  this  act,  and  shall  keepi- 
itself  informed  as  •  to  the  manner  and* 
method  In  which  the  same  is  conducted,  and 
shall  have  the  right  to  obtain  from  such 
common  carriers  full  and  complete  informa- 
tion necessary  to  enable  the  Commission  to 
perform  the  duties  and  carry  out  tbe  ol>> 
jects  for  which  it  was  created;"  and 
(amendment  of  1889),  "the  Commission  is 
Aerefiy  autAoHzod  and  nigvired  to  exeento 
amd  enforce  the  provision*  of  this  act,"  eto. 
The  remaining  provisions  of  this  section  re- 
late  entirely  to  tbe  machinery  by  which 
these  duties  are  to  be  performed. 

See.  13  provide*  for  complaints  or  chargea 
to  be  mode  by  any  person,  association, 
municipal  organization,  etc.,  respecting 
anything  done  or  omitted  to  be  done,  by  n 
common  carrier,  in  contravention  of  the 
provisions  of  the  act;  that  a  statement  of 
the  charges  "shall  be  forwarded  by  tha 
Commission  to  aueh  common  carrier,  who 
shall  be  called  upon  to  satisfy  the  eom- 
plaint  or  to  answer  the  same  in  writing 
within  a  reasonable  time,  to  be  specified  by 
the  commission.  If  such  common  carrier, 
within  ths  time  specified,  shall  make  repar- 
ation for  the  injury  alleged  to  have  been 
done,  said  carrier  shall  be  relieved  of  liabil- 
ity to  the  complainant  onl]/  for  the  particu- 
lar eiolation  of  law  thua  complainod  of.  If 
such  carrier  shall  not  satisfy  the  com- 
plunt  within  the  time  specified,  or  thero 
shall  appear  to  be  any  reasonable  ground 
for  investigating  said  complaint,  It  shall 
be  the  duty  of  the  Commission  to  investi- 
gate   the  matten   eoMplainsd  o/   in  auah 


«o,Googlc 


33  SOPBEME  COURT  REPOKTER. 


Oct.  Tbku, 


manner  and  by  fnch  roeuu  u  it  shall  deem 
proper,"  etc. 

By  S  14i  "whenever  an  inTeatigation  ahall 

b«  made  by   said   CommisHion,   it   shall   be 

its   duty   to  mate   a  report   ta   writing   in 

r«»peot    tkereto,    which    shall    include    ths 

findings  of  fact  upon  whioh  tlt«  ooncliuiont 

of  the  Commieeion  are  baaad,  together  with 

its  recotntnendation  u  to  what  repnration, 

if  any,    should   be    made   by    the   ecmmon 

carrier  to  any   party  or   parties  who  may 

« be   found   to  have  been   injured;    and   aueh 

n  findings    so   made   shall    thereafter,   in   all 

'  judicial  proceedings,  be  deemed  prima  faoit 

evidence  sb  to  each  and  every  fact  found." 

By  1 15  it  ia  made  the  duty  of  the  Com- 

'eliver  a  copy  of  its  report  to 


the 


with  a 


and  deiiat  from  ilie  violation  of  tA«  law,  or 
to  make  reparation  for  tJie  injury  found 
to  have  teen  done,  or  hoth,  loithin  a  r«o- 
eonable  time;  and  if  the  carrier  does  so, 
"a  statement  to  that  effect  shall  be  entered 
of  record  by  the  Commission,  and  the  said 
common  carrier  shall  thereupon  be  relieved 
from  further  liability  or  penalty  for  *uch 
particular  violation  of  lau^" 

By  I  la,  if  the  carrier  violates  or  i 
fuses  to  obey  a  lawful  order  or  requireme 
of  the  Commission,  the  tatter  is  to  apply 
a  summary  way  by  petition  to  tKe  United 
Btatet  circuit  court  for  an  fn;u«ction,  mtwi- 
datary  or  otherieite.  The  amendment  of 
this  section  made  by  act  of  March  2,  1SB9 
(25  Stat,  at  L.  880,  chap.  382,  U.  8.  Comp. 
Stat.  Swpp.  1911,  p,  1303},  expressly  saves 
the  right  of  trial  by  jury  in  controcersiea 
requiring  such  a  trial  under  the  7th  Amend- 
ment. Id  any  such  proceeding  the  findings 
of  the  Commiasion  are  mads  prima  facie 
evidence  of  the  matter*  therein  stated. 
The  remaining  proviiions  of  the  act 
as  it  seems  to  me,  all  in  accord  with  the 
general  policy  indicated  by  those  above 
cited.  The  Commission  ia  not  primarily,  or 
in  any  proper  sense,  a  Judicial  tribunal. 
It  can  render  no  judgment  binding  upon 
the  parties,  can  hold  no  trial  by  jury,  cannot 
enforce  its  awarda  by  process  against  the 
person  or  against  property;  its  awards  are 
merely  prima  facie  evidence,  without  any 
conclusive  effect,  and  must  be  enforced 
through  the  aid  of  the  court*  of  law.  It 
ia  an  adminjatrative  body,  a  branch  of  the 
executive  department,  charged  with  the  duty 
of  aiding  in  the  enforcement  of  the  duties 
impoaed  upon  the  carrier  by  the  act;  and 
with  incidental — and  only  incidental— «u- 
^thority  To  award  reparation,  or,  rather,  to 
^-recommend  reparation  where  It  happena, 
*  in  the  course  of  its  investigations,  to  learn 
that  some  improper  practice  of  the  carrier 
has  produced  an  injury  to  the  dipper  that 
Ball*  for  neh  redrew. 


The  Mitchell  Coae  aroae  in  the  jeara 
18S7  to  1901;  the  Uorrisdaie  Case  during 
the  period  from  March,  1902,  to  December, 
190S,  both  inclusive.  Both  actions  arose, 
therefore,  prior  to  the  Hepburn  act  of  June 
2S,  leOS  (34  SUt.  at  L.  584  chap.  3S91, 
U.  S.  Comp.  SUt  Supp.  1911,  p.  1288),  and 
the  acU  of  April  13,  ISOS  (36  SUt.  at  L. 
SO,  chap.  143,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  128S),  and  June  18,  1910,  (36  Stat,  at 
L.  fi39,  chap.  309). 

1  do  not  see,  however,  that  any  of  the 
amendmenU  m^es  any  niaterial  change  in 
the  duties  of  the  carriers,  or  the  remedies 
for  breach  of  them,  or  in  the  functions  of 
the  IntersUte  Commerce  Commission,  or  the 
mode  in  which  they  are  to  be  performed,  so 
far  as  the  question  now  under  considera- 
tion is  concerned.  By  those  amendmenU, 
and  by  the  Elkina  act  of  February  19,  1903 
(32  Stat,  at  U  8*7,  chap.  708,  U.  S.  Comp. 
SUt.  Supp.  1911,  p.  1309),  the  original 
scheme  of  the  interaUte  commerce  act  has 
been  elaborated  and  the  powers  of  the  Com- 
mission extended,  including  a  grant  of  the 
rate-making  power,  the  power  to  prevent 
advances  in  ratea,  etc.  But  this  only  em- 
phssize*  that  the  Commission  was  estal>- 
lishcd  as  a  body  having  executive  and 
legislative  rather  than  judicial  powera.  For 
the  rate-making  power  is  a  branch  of  the 
legislative. 

There  is  another  imporUnt  distinction, 
very  clearly  recognized  in  the  opinion  ol 
the  court  in  the  Abilene  Cotton  Oil  Co. 
Case,  and  pretty  nearly  loat  light  of,  aa  it 
seems  to  me,  in  the  present  decisions;  and 
that  is,  the  distinction  between  the  general 
rules  of  conduct  pTescrit>ed  by  the  act,  and 
ths  sUndarda  by  which  obedience  to  those 
rules  is  to  he  tested.  Thus,  by  g  1,  the 
rates  aliall  not  be  unreasonable;  and  by  §2, 
tliey  shall  not  be  discriminatory.  They 
are  the  general  rules;  but  the  method  of 
enforcing  them  in  the  practical  operations 
of  the  carrier  is  by  the  rate  aheeU  pre- ,) 
scribed  by  g  6  and  the  function  committed^ 
to  the  Commission  to  reviae  them.  'Where* 
the  rate  sheet  has  been  filed,  etc,  it,  of 
course,  become*  binding  as  the  particular 
expression  of  the  general  principle.  Again, 
in  %  4,  there  is  the  general  prohibition 
Icnown  a*  the  '^ong  and  short  haul  clause;" 
but  for  a  particular  ezpreasion  of  it,  as 
applicable  to  the  management  of  a  given 
railroad  system,  the  Commission  may  act 
as  the  proviso  to  that  section  declares. 
Clearly,  until  the  Commission  acU,  the  gen- 
eral prohibition  Is  unqualified;  and,  when 
the  Commission  has  acted,  iU  modification 
is  aa  much  law  as  the  general  prohibition 
was  before;  And  thia  reasoning,  I  think, 
appliei  to  the  respective  eanse*  of  action 
now  nnder  conslderatimk    SeetlOB  £  aaya— 
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"No  unjust  discrimination."  If  and  when 
the  rates  are  dul;  published,  or  the  Cozn- 
miuion  haa  lawfully  acted,  the  sdiedula  or 
the  ordar  tarnishes  lor  the  time  the  meas- 
ure far  determining  what  is  an  unjust  dis- 
crimination. But,  until  the  rates  are  Qled 
or  the  Commiision  haa  acted,  it  is,  like 
every  other  case  of  violation  of  law,  a 
qaeation  for  the  courts,  to  be  determined 
according  to  the  terms  of  the  law.  And 
so  with  §  3,  prohibiting  undue  and  unrea- 
sonabls  preferences  and  adTantagea  to  par- 
ticular shippers,  of  which,  of  course,  dis- 
crimination in  car  distribution  is  an  in- 
stance. When  the  Commission  has  law- 
fully taken  action  In  accordance  with  its 
admini strati ve  duties,  prescribed  by  the  act, 


its  order  or  requirement  becomes  applicable;  'of  reasoning,  the  decision  in  the  MorrisdaU* 


but  until  such  order  or  requirement 
made,  the  duty  prescribed  by  g  3  remains 
unqualified.  And  if,  under  either  section, 
the  question  of  reasonableness  arises  in 
the  course  of  an  action  in  the  courta,  it 
moat  be  determined  according  to  the  facts 
and  the  law,  just  as  courts  determine  any 
and  every  other  question  of  reasonableness 
in  eases  within  their  cognizance. 

In  the  Abilene  Case  the  court  recognized 
that   something   must    be   taken   from    the 
force  and  eSect  of  §9  B  and  22  in  order  to 
p  give    full    effect    to    the    context   and   the 
g  general  scheme  of  the  act;  and  therefore  it 
•  naturally    (and,  as'I  concede,  necessarily) 
beld  that  the  right  of  action  conferred  by 
1 9  "must   be   confined   to   redress   of  bu^ 
wrongs  as   can,  consistently  with  the  con- 
test  of    tbe   act,    be    redressed    by    courts 
without  previous  action  by  the  Commission, 
and  therefore  does  not  imply  the  power  in  a 
oourt  to  primarily  hear  complaints  concern- 
ing  wrongs    of    the    character    □/   th«   one 
ik«r«  complained  of." 

That  is  to  say,  complaints  against  a 
carrier  who  had  obaerved  the  established 
schedule  that  was  made  by  the  act  the  con- 
clusive evidence  {until  modified  by  the 
Commission)  of  what  rates  should  be 
deemed  reasonable  in  law  could  not  be  en- 
tertained by  the  courts  (prior  to  action  by 
the  Commission)  upon  the  theory  that,  al- 
though reasonable  in  law,  the  rates  were  ex- 
eessive  in  fact. 

This,  however,  in  plain  terms  left  open 
the  doors  of  the  courta  to  the  suitor  seelc- 
iug  pecuniary  redress  for  other  violatians 
of  the  act,  not  sanctioned  by  published 
BchedulcH  or  by  any  other  regulation  de- 
clared obligatory  by  the  act.  And  within 
that  category,  as  I  think,  are  these  present 
actions,  brought  against  a  carrier  that  {as 
we  must  assume  in  order  to  determine  the 
jurisdictional  question)  violated  the  act,  in- 
stead of  observing  it;  that  so  far  from  ad- 
baring  to  published  regulatiooi,  or  mandate 
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of  the  Commission,  or  other  order  rendered 
obligatory  by  the  act,  set  up  its  own  stand- 
aid  of  practices  and  disoriminations,  and 
maintained  them  in  defiance  of  tbe  rig^t  of 
these  plaintiffs  to  fair  and  equal  treatment. 
But  the  effect  of  the  present  decisions,  if 
I  apprehend  them  corr^ly,  is  to  leave  no 
force  whatever  remaining  to  g  9.  Tbe 
Abilene  Case  excluded  from  it  wrongs  of 
the  character  of  the  one  there  complained 
of;  the  present  decisions  exclude  from  it 
wrongs  of  the  opposite  character.  That  case 
exempted  from  action  the  carrier  who  had 
consistently  otaerued  the  published  sched- 
ules; the  present  (Mitchell)  ease  shields 
the  evrier  who  systematically  departg  from^ 
the  published  schedules;   and,  by  a  parity^ 


Case  exempts  from  primary  liability  at  law 
the  carrier  who  systematically  violates  the 
rule  of  equality  with  respect  to  car  distri- 
bution. 

In  the  numerous  amendments  that  have 
been  enacted  by  Congress  during  tbe  twenty- 
five  yeara  that  tbe  Interstate  Commerce 
aot  has  been  in  force,  in  no  instance  has 
any  change  been  made  in  either  of  tbe  sec- 
tions (§9  2,  3,  8  and  B)  that  are  here  im- 
portant. Nor  have  any  of  the  changes 
made  in  the  duties  of  the  Commission 
operated  to  deprive  the  aggrieved  shipper 
of  his  private  action  at  law.  Indeed,  in  the 
3d  section  of  the  Elkins  act  of  February 
19,  1003  (S2  Stat,  at  L.  848,  chap.  70S, 
U.  S.  Comp.  Stat  1911,  p.  1812), 
Congress — while  authorizing  the  Commis- 
sion to  apply  to  tbe  Federal  court  for  an 
enforcement  of  the  published  tariffs,  or  a 
discontinuance  of  discrimination,  and  au- 
thoriiing  the  district  attorneys  under  tha 
direction  of  the  Attorney  General,  to  insti- 
tute and  prosecute  such  proceedings— was 
careful  to  declare  that  tbe  proceeding*  pro- 
vided for  by  tbis  act  shall  not  preclude  the 
bringing  of  suit  for  the  recovery  of  dam- 
ages by  any  party  injured,  or  any  other 
action  provided  by  said  act,  approved  ¥A- 
ruary  fourth,  eighteen  hundred  and  eighty* 
seven,  entitled,"  etc. 

But,  according  to  tbe  construction  now 
for  the  first  time  adopted,  in  the  majority 
of  instances  the  right  of  the  aggrieved 
shipper  to  resort  to  the  ordinary  courta  of 
law  for  the  recovery  of  his  damages  is 
subjected  to  an  onerous  condition  precedent; 
or  at  least  it  may  be  so  subjected  at  the 
option  of  the  carrier;  for,  in  No.  674  (the 
Mitchell  Coal  Co.  Case),  the  shipper  it 
driven  to  the  Interstate  Commerce  Commis- 
sion in  respect  of  part  of  his  claim  be- 
cause of  the  defense  that  the  carrier  inter- 
posed; while  with  respect  to  the  residue  of 
his  claim,  because  the  oh«raet«r  of  the  d«- 
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teue  mw  diSerent,  the  sotlon  muit  pro- 
H  Mad  at  Uw. 

S      In  ihort,  without  any  legiBlativa  repeal  of 

*  |B,   th«*  option    there   conferred   upOD    tlu 
■Upper  baa  be«n  trauaferred  to  the  carrier. 

How  Mrioui  u  the  difference  become*  ap- 
pftnnt  npon  a  little  reflectiOD.  The  ahipper 
mnat  go  Srat  to  the  CommiBilaD.  But  when 
he  geta  before  the  CommiiaioD  he  ma;  or 
ir.a.j  not  ineceed;  and  if  be  mceeeds,  he 
g«t«  no  adjudication  that  ti  binding  upon 
th«  carrier,  for  by  the  ternu  of  the  act 
■ucb  findinga  are  only  prima  facie  correct 
in  so  far  aa  they  determine  the  fact  and 
amount  of  damage.  In  order  to  recover 
them  he  must  still  reaort  to  the  courta. 
Tboa,  the  shipper  baa  a  chance  to  loea  bis 
eaae  before  the  Commiision,  but  no  chance 
to  iPi»  it  there.  The  ruling  of  the  Cam- 
mission  may  conclude  the  ease  againit  him, 
but  cannot  conclude  it  in  fits  favor. 

Now,  let  us  suppose  the  normal  case  of  a 
bcma  flde  claim,  where  there  is  no  more 
probability  that  the  complaining  party  will 
succeed  than  that  be  will  fail.  The  prob- 
ability of  success  before  the  Commission  it 
represented  by  the  fractian  i.  If  auccess- 
fnl,  he  must  then  go  to  the  court,  and  the 
finding  of  the  Commission  being  no  more 
than  evidence,  and  not  even  shifting  the 
burden  of  proof,  the  shipper's  probability 
of  SQccess  is  again  represented  l^  the  frac- 
tion }.  Since  he  must  receive  two  eon- 
enrring  awarda,  his  probability  of  ultimate 
■access  In  both  tribunals  is  represented  by 
i  X  i — i.  In  short,  instead  of  having 
the  option  that  Congress  gave  him,  he  ia 
confined  to  a  single  line  of  procedure,  con- 
trary to  the  tenor  of  the  act,  and  bis  prob- 
ability of  success  is  reduced  from  "equal 
chances"  down  to  "one  chance  out  of  four." 

It  is  said  that  the  questions  that  arias 
about  these  practices  of  rebating  and  car 
distribution  are  complicated  and  difScult. 
Certainly  that  objection  is  not  pertinent  to 
the  present  cases.  I  see  nothing  beyond  the 
grasp  of  a  court  of  law  in  the  Mitchell 
^  Case.    The  question  that,  as  this  court  now 

*  holds,  must  await  the  determination  of  the 
■  Commiasion,  concerna  the  allowancesHo  the 

Altoona,  Milwood  and  Glen  White  minea; 
and  it  Is  in  substance  a  mere  question  of 
fact  as  to  whether  anything,  and  if  so,  bow 
much,  ought  to  be  allowed  for  certain  haul- 
ing services,  and  the  liltei  if  too  much 
was  allowed,  the  allowance  was  a  cover  for 
rebating;  otherwise,  not.  And  the  Morris- 
dale  Case  reduces  itself,  according  to  the 
opinion,  to  a  narrow  qucstian  of  law  upon 
admitted  facts.  It  is  the  old  question 
whether,  during  periods  of  car  shortage, 
when  the  carrier  is  unable  to  furnish  all 
the  cars  neceaaary  to  meet  the  demands  for 
transportation,   ahipport   having    can  pri- 


vately owned  by  tliemaelves,  or  railroads 
having  cars  of  their  own,  nsel  to  transport 
their  fuel,  ahall,  by  reason  of  these  "privat« 
cars"  or  "fuel  cars,"  have  a  greater  shar* 
in  the  distributimi  of  the  gross  fscilitiea 
for  transportation  than  would  be  the  case 
if  the  carrier  undertook  to  supply  cars  of 
ila  own  for  all  shipper*.  It  is  a  familiar 
question,  that  has  been  several  times  before 
the  Interstate  Commerce  Commisuon,  and 
decided  by  them  as  a  question  of  law  upon 
the  authority  and  reasoning  of  the  de- 
cisions of  the  court*  of  law.  Railroad  Cinn- 
misaion  v.  Hocking  Valley  B.  Co.  12  Inters. 
Com.  Rep.  398;  Traer  v.  Chicago  &  A.  R. 
Co.  13  Inters.  Com.  Rep.  461;  Hillsdale 
Coal  A  Coke  Co.  v.  Pennsylvania  B.  Co.  It 
Inters.  Com.  Rep.  3GS,  364.  The  order  of 
the  Commiiaion  in  the  Hocking  Valley  Case, 
12  Inters.  Com.  Rep.  SBB,  is  the  aame  that 
was  sustained  by  thia  court  in  the  Illinois 
Central  Case,  SIS  U.  B.  462,  64  L.  ed.  280, 
30  Sup.  Ct.  Rep.  IDS. 

But,  conceding  everything  that  may  be 
claimed  respecting  the  inherent  difficulty  of 
properly  passing  upon  such  cases,  they  are 
no  more  difficult  than  many  others  with 
which  courts  of  law  and  of  equity  have  to 
grapple.  The  Interstate  Commerce  Com- 
mission, BO  far  as  it  passes  any  quasi  ju- 
dicial judgment  upon  such  matters,  doe*  so 
by  pursuing  methods  that  are  modeled  upon 
those  of  the  courts,  and  which  this  court 
has  recently  held,  cannot  be  departed  from 
without  rendering  the  proceedings  void.  In- 
terstate Commerce  Commission  v.  Louisville 
&  N.  R.  Co.  227  U.  S.  88.  B7  L.  ed.  — ,  0.1  _ 
Sup.  Ct.  Rep.  185.  ^ 

*  But  if  all  the  Federal  judges,  in  all  the* 
Federal  court*,  and  the  masters  and  referees 
who  are  at  their  command,  are  unable  as  a 
practical  matter  to  grapple  with  these  ques- 
tions, what  shall  be  said  of  the  probability 
that  the  Interstate  Commerce  Commission, 
a  single  body,  with  headquarters  at  Wa^- 
ington,  with  limited  powera,  and  with  enor- 
mous labors  in  the  line  of  its  legitimate  ad- 
mini  strati  ve  functions,  will  be  able  to 
properly  dispose  of  the  mass  of  judicial 
work  that  it  now  to  be  imposed  upon  it? 

It  is  said  that  it  ia  necessary  to  have 
these  matters  of  rate  discriminations  and 
other  preferential  practices  settled  by  a 
single  tribunal.  But  is  not  thia  a  question 
for  CongresiT  And  did  not  Congreas  ia 
plain  terms  confer  upon  the  aggriered 
shipper  the  option  of  going  to  the  courts 
rather  than  to  the  Commission!  And  h-u 
Congress  manifested  any  intent  to  rqtetl 
the  2d.  3d,  8th,  and  9th  aectiona  of  the  antf 

The  opinion  In  the  Mitchell  Caae  recog- 
nizes that  the  orders  of  the  Commission  .~ 
only  "quasi-judicial  and  only  prima  fada 
eorrect  in  M  far  as  they  determine  the  fact 
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mnd  amonnt  of  damage — u  to  whioh,  ■ince . 
It  involves  the  payment  of  monej  and  tak- 
ing of  property,  the  carrier  is  by  %  16  of 
the  act,  given  ite  da;  in  oourt  and  the 
right  to  a  jadlclal  hearing  (86  SUL  at  L. 
859,  ehap.  3S2,  U.  S.  Comp.  Stat.  Supp. 
ISll,  p.  1303)."  But  Is  the  shipper  not 
entitled  to  his  day  in  court  and  to  a  ju- 
dicial bearing!  Haa  the  Conatitution  any 
greater  regard  for  the  right  of  a  carrier  to 
trial  by  Jury  than  it  has  for  the  right  of  a 
shipper  t  Conceding,  as  I  do,  that  Congress 
could  not,  beeanaa  of  the  Sth  Amendment, 
make  the  finding  of  an  administrative  body, 
acting  without  jury  trial,  final  as  against 
the  carrier,  I  submit,  with  great  respect, 
that  it  gives  an  unconstitutional  meaning 
t«  the  act  if  wo  conatrue  it  as  depriving 
the  shipper  of  his  remedy  without  trial  by 
jury. 

It  li  aaid  that  if  actions  were  to  be 
V  brought  in  the  courta — "to  permit  separate 
JJ  miits  and  separate  findings  would  not  only 
*  destroy  the  equality  which  the  statute*iB- 
tended  should  be  permanent,  bot  would 
bring  about  direct  conflict  in  the  adminle- 
tratloo  of  the  law."  I  eonfcM  myself  un- 
able to  understand  how  giving  redress  by  a 
private  action  for  thk  consequences  of  paet 
■a) administration  can  conflict  in  any  way 
with  the  proper  administration  ol  the  law, 
which,  if  I  nnderetand  the  term,  applies  to 
the  execution  of  it  in  the  present  and  for 
the  future.  It  Is  unfortunately  true  that, 
■ince  courts  and  juries  are  human,  the  re- 
mit In  one  case  does  not  always  seem  to 
accord  with  the  result  in  another.  His  is 
theoretically  true  of  all  suits  at  law;  prac- 
tically, the  successful  administration  of 
Justice  in  the  conrte  belies  Uie  theory. 

The  court  sees  In  the  act  a  purpose  to 
have  all  matters  afl'ecting  rates  and  the 
regulation  of  practices  that  have  to  do  with 
equality  of  service  on  the  part  of  the  carrier 
towards  the  shippers  "settled  by  a  single 
tribunal."  I  have  no  difflculty  in  finding  in 
the  act  a  purpose  b>  confer  the  adminis- 
trative power,  the  regulating  power,  upon 
a  single  tribunal,  to  wit,  the  Commission. 
But  I  find  nothing,  and  the  opinions  refer 
to  nothing,  indicating  a  purpose  that  past 
transgressions  of  the  act,  and  the  cognimnce 
of  Bulta  brought  tor  the  redreas  of  injuries 
consequent  upon  such  transgressions,  shall 
be  determined  by  a  single  tribunal.  It 
would  seem  more  probable  that  Congress 
considered  precise  uniformity  with  respect 
to  administering  justice  for  past  offenses  to 
be  an  unattainable  dream.  I  repeat, — ad- 
ministration, management,  regulation,  con- 
eem  themselves  with  the  present  and  the  fu- 
ture. The  awarding  of  relief  for  past  of- 
fentea  la  properly  a  judicial  function.  And, 
aa  I  read  the  act,  Congress  oonferred  juris- 


diction over  such  offenses  upon  the  oourts; 
giving  at  the  same  time  an  option  to  the 
shipper  to  resort,  If  he  would,  to  the  Com- 
mission in  the  first  Instance;  donbtleas  on 
the  theory  that  the  simple  cases,  and  those 
involving  small  amounts,  would  go  {aa  ex- 
perience demonstrates  that  they  have  gone)  e 
to  the  Commission,  and  that  thereby  tbat§ 
body,*  while  enabled  to  accomplish  (by  its* 
recommendations  and  warnings]  mu^  in 
the  way  of  remedying  past  grievanoes,  would 
at  the  same  time  he  put  in  possession  of  in- 
formation from  sources  that  otberwise  would 
hardly  be  acceuible,  ao  that,  on  the  bails  of 
that  information,  it  could  proceed  to  estab- 
lish regulations  for  the  future. 

Be  this  as  it  may,  it  seems  to  me  highly 
illogical  to  say  that  damages  shall  not  be 
awarded  to  a  shipper  for  violations  of  the 
law  committed  by  the  common  carrier  in  the 
past,  because  the  shipper  would  thereby 
"secure  a  belated  but  undue  preference." 
The  argument  overlooks  the  fact  that,  upon 
the  hypothesis  that  a  cause  of  action  exists, 
it  Is  the  carrier  who  has  given  a  preference 
to  the  plaintiff's  competitor;  it  is  for  the 
dam^ea  resulting  from  that  preference  that 
the  action  is  brought;  and,  if  the  action  be 
justly  determined.  It  gives  to  the  aggrieved 
shipper  a  belated  but  presumably  a  due 
reoomper.se, 

That  I  have  not  misunderstood  the  real 
questions  at  Issue  in  the  Abilene,  the  Bobin- 
■on,  the  Illinois  Central,  and  the  Pitoairn 
Cases  will,  I  think,  appear  from  a  critical 
examination  of  those  cases,  in  aid  of  which 
the  following  extracts  and  comments  are 
submitted  (the  itallea,  in  most  Instance!, 
being  my  own). 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  (1907)  £04  U.  B.  426,  SI  L.  ed,  6S3,  ET 
Sup.  Ct  Rep.  350,  9  Ann.  Caa.  1075,  was  a 
review  under  S  70S,  Rev.  Stat.  (U.  8.  Comp.  , 
Stat.  1901,  p.  675)  of  a  judgment  of  a 
Texas  state  court.  Th»  Abilene  Cotton  Oil 
Company  sued  on  common-law  principles  to 
recover  moneys  alleged  to  have  been  esacted 
for  freight  on  cotton  seed  over  and  above 
a  just  and  reasonable  charge.  There  were 
arermentfl  (p.  430)  "that  the  rate  exacted 
was  diacri minatory,  constituted  an  undue 
preference,  and  amounted  to  charging  mors 
for  a  shorter  than  for  a  longer  haul."  But 
(p.  432)  these  averments  were  eliminated 
in  the  course  of  the  tria).  The  findings,  as 
condensed  by  the  court  below,  were  (p.  432) 
that  it  was  an  interstate  shipment,  and  the 
rates  charged  by  the  railroad  company  wereS 
those  ^  tab!  is  bed  under  the  Interstate  com-? 
merce  law,  and  hsd  been  duly  filed  and 
published;  but  that  they  were  in  fact  unrea- 
sonable and  exceaaive.  This  court  (by  the 
preaeat    Chief   Justice,    than    Hr.    Jnstioa 
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White)  Mid  (p.  tM)  thftt  the  qoestfon 
preaented  naa: 

"Tlie  wope  aad  effect  of  th«  act  to  r^u- 
Ute  commerce  upon  the  right  of  »  shipper 
to  maiatain  an  aetion  at  law  against  a 
eommon  carrier  to  recover  damages  because 
of  the  dBctioa  of  an  alleged  tureuoiLable 
rate,  although  the  nit«  collected  and  com- 
plained of  was  the  rate  stated  in  the  sched- 
ule filed  with  the  Interstate  Commerce 
Commission,  and  published  according  to  the 
requirements  of  the  act  to  r^fulate  com- 
merce, s&d  which  it  WBS  the  dut;  of  the 
carrier  under  the  law  to  enforce  as  againtt 
shippers." 

After  pointing  out  that  the  right  of  re- 
oovery  sustained  by  the  court  below  was 
dearly  within  the  conunon'lsw  principles 
stated,  snd  was  not  in  so  many  words  abro- 
gated by  the  commerce  act,  the  court  pro- 
ceeded to  inquire  whether  this  common-law 
right  had  been  impliedly  taken  away  by  the 
act,  and  to  what  extent.  The  general  scope 
of  the  act  was  then  reviewed  as  follows: 

"Let  us,  without  going  into  detail,  give 
an  outline  of  the  general  scope  of  that  act, 
with  the  object  of  fixing  the  rights  which  it 
was  intended  to  conserve  or  create,  the 
wrongs  which  it  proposed  to  redress,  and  the 
iwmediea  which  the  act  established  to  ac- 
eomplieb  the  purposes  which  the  lawmakers 
had  in  view, 

"The  act  mads  it  ttie  duty  of  oarriari 
sulfiact  to  its  provisions  to  charge  only  just 
and  reasonable  rates.  To  that  end  the  duty 
was  imposed  of  establishing  and  publishing 
schedules  of  such  rates.  It  forbade  all  un- 
just preferences  and  discriminations,  mods 
it  unlatcftil  to  depart  from  tk«  rw(«s  tw  th« 
MtaMiahed  seAeetulM  until  iha  same  loers 
eftoNffed  a*  authorised  bg  the  oi;!,  and  such 
departure  was  made  an  offense  punishable 
^by  fine  or  imprisonment,  or  both,  and  the 
g  prohibitions  of  the  act  and  the  punishments 
•  which  it  imposed  were  directed  not  only 
against  carriers,  but  against  shippers,  or 
any  psrson  who,  directly  or  indirectly,  by 
any  machination  or  device,  in  any  msnner 
whatsoever,  accomplished  the  result  of  pro- 
ducing the  urrongful  disoriminattons  or 
prefereneea  which  tAe  act  forbade.  It  was 
mode  the  du^  of  carriers  subject  to  the  act 
to  file  with  the  Interstate  Commerce  Com- 
mission created  by  that  act  copies  of  estab- 
lished schedules,  and  power  was  conferred 
upon  that  body  to  provide  as  to  the  form  of 
the  schedules,  and  penalties  were  imposed 
for  not  establishing  and  filing  the  required 
schedules.  The  Commietion  tcae  endoioed 
ujith  plenary  adminittratice  poaer  to  lUper- 
«ie«  the  conduct  of  carriers,  to  investigate 
their  affairs,  their  accounts,  and  their 
methods  of  dealing,  and  generally  to  enforce 
the  arovitiont  of  the  act    To  that  end  it 


was  made  the  duty  of  the  district  attorneys 
of  the  United  States,  under  the  direction  of 
the  Attorney  General,  to  prosecute  proceed- 
ings commenced  by  the  Commission  to  en- 
force compliance  with  the  act.  The  act 
specially  provided  that  whenever  any  com- 
mon carrier  subject  to  its  provisions  'shsJl 
do,  cause  to  be  done,  or  permit  to  be  don* 
any  act,  matter,  or  thing  in  this  act  pro- 
hibited or  declared  to  be  unlawful,  or  shall 
omit  to  do  any  act,  matter,  or  thing  in  this 
act  required  to  be  done,  such  common  car- 
rier shall  be  liable  to  the  person  or  persons 
injured  thereby  for  the  full  amount  of  dam- 
ages sustained  in  consequence  of  any  such 
violation  of  the  provisions  of  this  act.  .  .  .' 
PoKer  was  conferred  upOM  the  CommiiHo* 
to  hear  eomplainte  concerning  violations  of 
the  act,  to  iniealigate  the  same,  and,  if  the 
complaints  were  well  founded,  to  direct  not 
only  the  ntaking  of  reparafton  to  the  w- 
fiired  perions,  6iit  to  order  the  carrier  to 
deaiat  from  tuah  riclation  in  the  future.  In 
the  event  of  the  failure  of  a  carrier  to  ob^ 
the  order  of  the  Commission,  that  body,  or 
the  party  in  whose  favor  an  award  of 
reparation  was  made,  was  empowered  to^ 
compel  compliance  by  invoicing  the  author'^ 
ity  of  tA«  courti  of  the'United  State*  In* 
the  manner  pointed  out  in  the  statute,  prima 
facie  effect  in  such  courts  being  given  to 
the  findings  of  fact  made  by  the  Commis- 
sion. By  the  Bth  section  of  the  act  it  was 
provided  as  follows: 

"  'That  any  person  or  pertome  claimiit^  to 
le  damaged  by  any  common  carrier  subject 
to  the  provisions  of  this  act  may  eithar 
make  complaint  to  the  CoMmission,  as  here- 
inafter provided  for,  or  may  brinp  suit  in 
his  or  their  oton  bcAol/  for  the  reoovery  of 
the  damage*  for  tcAioh  stioh  common  carrier 
may  be  liable  under  the  prootnoiu  of  thia 
act,  in  any  diatrict  or  eireuit  court  of  the 
United  State*  of  oompetent  fttriedietion; 
but  such  person  or  persons  shall  not  have 
the  right  to  pursue  both  of  said  remedies, 
and  must  in  each  cose  elect  which  one  of 
the  two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt.    .    .    .' 

"And  by  g  22,  which  we  shall  hereafter 
fully  conaidar,  existing  appropriate  common- 
law  and  statutory  lonedies  were  saved. 

"When  the  act  to  r^;ulate  commerce  was 
enacted  there  was  contrariety  of  opinion 
whether,  when  a  rate  charged  by  a  carrier 
was,  in  and  of  itself,  reasonable,  the  per- 
son from  whom  such  a  charge  was  exacted 
had  at  common  law  an  action  against  the 
carrier  because  of  damage  asserted  to  hava 
been  suffered  by  a  discrimination  against 
such  person,  or  a  preference  given  by  the 
carrier  to  another.  Parsons  v.  Chicago  A 
N.  W.  R.  Co.  167  U.  B.  447,  4SB,  42  L.  ad. 
231,  S34,  17  Sup.  CL  Rep.  8B7;  InterstatH 
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Commerca  CommiMion  t.  Baltimore  &  0.  R. 
Co.  145  U.  S.  263,  276,  30  L.  ed.  6SB,  703,  4 
Intera.  Com.  Rep.  92,  12  Sup.  Ct.  Rep.  844. 
That  the  act  to  r^julate  commerce  was  in- 
tended to  afford  an  effective  means  for  re- 
dresaing  the  wrongs  resulting  from  uajuat 
dticrimination  and  undue  preference  is  un- 
doubted. Indeed,  it  ia  not  open  to  coutro- 
versy  that  to  provide  for  these  subjects  was 
among  the  principal  purposes  of  the  act. 
Interstate  Commerce  Commission  v.  Cincin- 
nati N.  0.  A  T.  F.  R.  Co.  107  U.  S.  479, 
a4»4,  42  L.  «d.  243,  2S1, 17  Sup.  Ct.  Rep.  89a. 
JJ  And  it  is  apparent  that  th«  taean*  bg  lokich 
*  the»e  great  purpogu'wert  to  is  accomplithed 
VMlt  tke  placing  upon  all  oarriers  the  poai- 
Ittn  dittj/  to  ettablith  tchedulet  of  reason- 
able  rates  ichich  thould  hate  a  uniform  ap- 
plication to  all,  and  icAicA  «Aou(d  not  tie 
departed  from  so  long  at  Ike  aatablithed 
lohedule  remained  unaltered  in  tfttf  manner 
provided  by  lam.  Cincinnati,  N.  0.  ft  T.  P. 
R.  Co.  T.  Interstate  Commerce  Commission, 
162  U.  S.  184,  40  L.  ed.  935,  G  Inters.  Com. 
Hep.  391,  16  Sup.  Ct.  Rep.  TOO;  Interstate 
Commerce  CommissEon  t.  Cincinnati,  N.  0. 
ft  T.  P.  R.  Co.  167  U.  S.  479,  42  L.  ed.  243, 
17  Sup.  Ct.  Rep.  896. 

"^Vhen  the  general  scope  of  the  act  is  en- 
lightened by  the  considerations  just  stated 
it  becomes  manifest  that  there  is  not  only  a 
relation  but  an  intfiMoIuble  unity  beticeen 
the  proviiion  for  the  MtobluAment  and 
maintenance  of  rate*  until  corrected  in  ac- 
cordance tcith  the  etatute  and  the  prohibi' 
tione  againtt  prefarenoea  and  dulcnmination. 
This  follows,  because,  unless  the  require- 
ment of  a  uniform  standard  of  rates  be  com- 
plied with,  it  would  result  that  violations  of 
the  statute  as  to  preferences  and  discrimi- 
Bation  would  inevitably  follow.  This  is 
clearly  so,  for  if  it  be  that  the  standard  of 
rates  fixed  in  the  mode  provided  by  the 
•tatute  could  be  treated  on  the  complaint  of 
K  shipper  by  a  court  and  jury  as  nnreaaon- 
Able,  tnthout  reference  to  prior  action  by 
tlie  Commiiaion,  finding  the  established 
rate  to  be  unreasonable  and  ordering  the 
carrier  to  deiiat  in  the  future  from  viotatinj; 
the  act,  it  would  come  to  pass  that  a  shipper 
might  obtain  relief  upon  the  basis  that  the 
establislied  rate  was  unreasonable,  in  the 
opinion  of  a  court  and  jury,  and  thua  such 
shipper  would  receive  a  preference  or  dia- 
erimination  not  enjoyed  by  those  against 
whom  the  schedule  of  rates  was  continued 
to  be  enforced.  This  can  only  be  met  hy  the 
mggestion  that  the  judgment  of  a  court, 
when  based  upon  a  complaint  made  by  a 
shipper  without  previous  action  by  the  Com- 
mission, would  give  rise  to  a  change  of  the 
■ehedule  rate,  and  thus  cause  the  new  rate 
resulting  from  the  action  of  the  court  to  be 
Bpplicabla  In  future  u  to  all.    This  tug- ' 


gestion,  however,*  ia  manifestly  without* 
merit,  and  only  serres  to  illustrate  the  ab- 
solute destruction  of  the  act  and  the  reme- 
dial provisions  wbich  It  created,  which 
would  ariae  from  a  recognition  of  the  right 
asserted.  For  if,  without  previous  action 
by  the  Commission,  power  might  be  exerted 
by  courts  and  juries  generally  to  t^termine 
the  f-ea«>nablen«sa  of  an  eetabliehed  rate,  it 
would  follow  that  unless  all  courts  reached 
an  identical  conclusion  a  uniform  standard 
of  rates  tn  the  future  would  be  imposmble^ 
as  the  standard  would  fluctuate  and  vary, 
dependent  upon  the  divergent  conclusiona 
reached  as  to  reasonableness  by  the  various 
courts  called  upon  to  consider  the  subject 
as  an  original  question.  Indeed,  the  recog- 
nition of  such  a  right  is  tohally  inconsist- 
ent icitA  tAe  a<f minis trotirs  poioer  conferred 
upon  the  Commission  and  with  the  dn^, 
which  the  statute  casta  upon  that  body,  of 
seeing  to  it  that  the  statutory  requirement 
as  to  uniformity  and  equality  of  rates  is  ob- 
served. Equally  obvious  is  it  that  the  exist- 
ence of  such  a  power  in  the  courts,  inde- 
pendent of  prior  action  by  the  Commistion, 
would  lead  to  favoritism,  to  the  enforcement 
of  one  rate  in  one  jurisdiction  and  a  differ- 
ent one  in  another,  would  destroy  the  probi* 
bitions  against  preferencea  and  discrimina- 
tion, and  afford,  moreover,  a  ready  means 
by  which,  through  collusive  proceedings,  the 
wrongs  which  the  statute  was  intended  to 
remedy  could  be  successfully  infiicted.  In- 
deed, no  reason  can  be  perceived  for  the  en- 
actment of  the  provision  endowing  the  ad- 
ministrative tribunal,  which  the  act  created, 
with  power,  on  due  proof,  not  only  to  award 
reparation  to  a  particular  shipper,  bat  to 
command  the  carrier  to  desist  from  violation 
of  the  act  ia  the  future,  thus  compelling 
the  alteration  of  the  old  or  the  filing  of  a 
new  schedule,  conformably  to  the  action  of 
the  Commission,  if  the  power  was  left  in 
courts  to  grant  relief  on  complaint  of  any 
shipper,  upon  the  theory  that  the  estab- 
lished rate  could  be  disregarded  and  b«H 
treated  as  unreasonable,  without  reterenM^ 
to  previous  action  by  the'Commission  in  ths* 
premises.  This  must  be,  because,  if  the 
power  existed  in  both  courts  and  the  Com- 
mission to  originally  hear  complaints  on 
this  subject,  there  mi^t  be  a  divergence 
between  the  action  of  the  Commission  and 
the  decision  of  a  court.  In  other  words,  the 
established  schedule  might  be  found  reason- 
able by  the  Commission  In  the  first  iustanca, 
snd  unreasonable  by  a  court  acting  orig- 
inally, and  thus  a  conflict  would  arise  which 
would  reader  the  enforcement  of  the  act  im- 
poBSible. 

"Not  is  there  merit  In  the  contention  that 
3  9  of  the  act  compels  to  the  eonclusion  that 
it  was  the  purpose  of  Congress  to  oonfer 


«o,Googlc 


33  SUPREME  OOUBT  EEPOITTEB. 


Oor.  Tebi^ 


power  iip.>ii  conita  primftrily  to  relieve  from 
the  dnt;  of  enforcing  the  eatablished  r&to 
hj  finding  tb*t  the  Bame  aa  to  a  particular 
penoB  or  corporation  «&■  so  unreasonable 
«•  to  jmtify  an  award  of  damages.  Tme  it 
ii  that  the  general  terma  of  the  aection, 
when  t&ken  alone,  might  tanction  audi  a 
conelusioD,  but  when  the  provision  of  that 
•eetion  ia  read  in  connection  with  the  con- 
text of  the  act,  and  in  the  light  of  the  con- 
aiderationa  which  we  have  enumerated,  we 
think  the  broad  constructioD  contended  for 
ia  not  admiuible.  And  thia  becomea  par- 
ticularly cogent  when  it  la  observed  tbkt  the 
power  of  the  courta  to  award  damages  to 
thoae  claiming  to  have  been  injured,  aa  pro- 
vided in  the  section,  contemplates  only  a 
decree  in  favor  of  the  individual  complain- 
ant, redreasing  the  particular  wrong  as- 
serted to  have  been  done,  and  does  not  em- 
braes  the  power  to  direct  the  carrier  to  ab- 
stain in  the  future  from  similar  violationa 
of  the  act;  in  other  words,  to  command  a 
correction  of  the  eatabliahed  achedulea, 
which  power,  aa  we  have  abown,  ia  conferred 
by  the  act  upon  the  Commission  In  expresa 
tsrma.  In  other  words,  we  think  that  it 
inevitably  follows  from  the  context  of  the 
act  that  tAo  independent  right  of  on  tn- 
dividual  originally  to  maintain  action*  u* 
Dourtt  to  obtain  pecuniary  redrett  for  vio- 
fl  latiotu  of  the  aot  conferred  by  the  Stk  *so- 
jj  tion  must  be  confined  to  redreet  of  mteh 
'  lorongi  a»  can'eontietently  toith  the  oontemt 
of  the  act,  be  redressed  by  courts  without 
prrviout  action  ly  the  Committion,  and 
therefore  doet  not  imply  the  power  in  a 
court  to  primarily  hear  comptainit*  concern- 
ing torongs  of  the  character  of  the  one  here 
complained  of.  Although  an  established 
schedule  of  rates  may  have  been  altered  by 
a  carrier  voluntarily,  or  as  the  result  of  the 
enforcement  of  an  order  of  the  Commisaion 
to  desist  from  violating  the  law,  rendered 
in  accordance  with  the  provisions  of  the 
Statute,  it  may  not  be  doubted  that  the 
power  of  the  Commission  would  neverthe- 
less extend  to  hearing  legal  complaints  of 
and  awarding  reparation  to  individuals  for 
wronga  unlawfully  suffered  from  the  appli- 
cation of  the  unreasonable  schedule  during 
the  period  when  iueh  schedule  was  in  force." 
After  citing  two  deciaiona  in  the  lower 
Federal  courts,  and  distinguishing  several 
previoua  decisions  of  thia  court,  and  relying 
upon  the  Helley  Case  (IBS  U.  S.  98,  39  L.  ed. 
PIO,  IS. Sup.  Ct.  Rep.  802)  and  the  Mugg 
Case  (S02  U.  S.  242,  50  L.  ed.  1011,  26  Sup. 
Ct.  Sep.  628)  aa  ahowiug  that  the  eatab- 
lisbed  rates  were  binding,  the  opinion  pro- 
ceeds  (p.  445): 

*fln  view  of  the  binding  effect  of  the  eatab- 
liahed rates  upon  both  the  carrier  and  the 
shipper,  aa  expounded  in  the  two  deciaiona 


of  this  court,  just  referred  to,  the  conten- 
tion now  made,  if  adopted,  would  necessi- 
tate the  holding  that  a  cause  of  action  in 
favor  of  a  shipper  arose  from  the  failure  of 
the  carrier  to  make  an  agreement,  when,  if 
the  agreement  had  been  made,  both  the  car- 
rier and  the  shipper  would  have  been  gnil^ 
of  a  criminal  offense,  and  the  agreement 
would  have  been  so  absolutely  void  aa  to  be 
impoesible  of  enforcement.  Nor  ia  there 
force  in  the  auggestion  that  a  like  dilemma 
arisea  from  the  recognition  of  power  in  the 
Commission  to  award  reparation  in  favor  of 
an  individual  because  of  a  finding  by  that 
body  that  a  rata  in  an  establiahed  acJiedula 
waa  unreasonable.  As  we  have  shown,  there 
ia  a  wide  diatinction  between  the  two  eases. 
When  the  Commission  is  called  upon,  on  the  f^ 
complaint  of  an  inditiMlual,  to  oonMm-  thef^ 
r«a«ona&Ie««t«  of  an  established' rate,  it*' 
power  ia  invoked  not  merely  to  authorise  a 
departure  from  suefl  mte  in  favor  of  the 
complainant  alone,  hut  to  exert  the  author- 
ity conferred  upon  it  by  the  act,  if  the  eont- 
plaint  is  found  to  be  jtut,  to  compel  the 
establishment  of  a  new  schedule  of  rate*,  ap- 
plicable to  all.  And  like  reasoning  would 
be  applicable  to  the  granting  of  reparation 
to  an  individual  after  the  establishment  of 
a  new  schedule  because  of  a  wrong  endured 
during  the  period  when  the  nnreaaonable 
schedule  was  enforced  by  the  carrier,  and 
before  ita  change  and  the  eatabliahment  of 
a  new  one.  In  other  words,  the  difference 
between  the  two  la  that  which,  on  the  one 
hand,  would  arise  from  destroying  the  mi- 
formity  of  rates  which  it  was  the  abject  of 
the  atatuta  to  secure,  and,  on  the  other, 
from  enforcing  that  equality  which  the  atat- 
ute  commanda. 

"But  it  is  inaiatad  that,  however  cogent 
may  be  the  views  previously  stated,  they 
should  not  control,  because  the  following 
provision  contained  in  g  22  of  the  act  to 
regulate  commerce,  via.:  '.  .  .  Nothing  In 
this  act  contained  shall  In  any  way  abridge 
or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisiDna 
of  this  act  are  in  addition  to  aucb  remediea.' 
This  clause,  however,  cannot  In  reason  ba 
conatrued  as  continuing  in  shippers  a 
common-law  right,  the  continued  exiatenos 
of  which  would  be  absolutely  inoonsiatent 
with  the  provisions  of  the  act.  In  other 
words,  the  aet  cannot  be  hdd  to  destroy  itself. 
The  clause  is  concerned  alone  with  rights 
recogniied  in  or  duties  imposed  by  the  act, 
and  the  manifest  purpose  of  the  proviaion 
in  question  was  to  make  plain  the  intention 
that  any  specific  remedy  given  by  the  act 
should  be  regarded  as  cumulative,  when 
other  appropriate  c(»nmon-lBW  or  statutory 
remediea  existed  l)r  the  redress  of  the  par. 
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tieular  grievaoce  or  wrong  dealt  witb 
tbeMt. 
"The  proposition  that  if  the  atatnte  be 
^  conatnied  aa  depriving  court*  generally,  at 

•  the   instance  of  ahipperi,  of   the   power   to 

•  grant  redreu,  upon  the  buU  that  an*eitab- 
liihed  rate  was  unrcaBonable  without  pre- 
vious action  by  the  Commission,  great  h&rm. 
will  result,  is  only  an  argument  of  in 
Tenience  which  assails  the  wisdom  of  the 
legislation  or  its  efficiency,  and  affords 
justilication  for  so  interpreting  the  statute 
as  to  destroy  it.  Even,  however,  If,  in 
case,  we  were  at  liberty  to  depart  from  the 
obvious  and  necessary  Intent  of  a  statute 
upon  considerations  of  expediency,  we  are 
admonished  that  the  suggestions  of  expedi- 
ency here  advanced  are  not  shown  on  this 
record  to  be  justified.  As  we  have  seen, 
Kltbough  the  act  to  r^ulate  commerce  has 
been  in  force  for  many  years,  it  appears  that 
by  judicial  ^position  and  in  practical  exe- 
cution it  has  been  interpreted  and  applied 
in  accordance  with  the  constrnction  which 
we  give  it.  That  the  result  of  such  long- 
continued,  uniform  oonst  ruction  has  not 
been  considered  aa  harmful  to  the  publio  in- 
terests is  persuasively  demonstrated  by  the 
fact  that  the  amendments  which  have  been 
made  to  the  act  have  not  only  not  tended  to 
repudiate  stich  construction,  but,  on  the  con- 
tr«l7,  have  had  the  direct  effect  of  strength. 
■ning  and  mailing,  if  possible,  more  impera- 
tiva  the  provisions  of  the  act  rehiring  th« 
utdbluAment  of  rate*  itnd  tAe  odAwtOH  by 
ioth  carriert  and  sAtppers  to  the  rates  at 
established  vntil  tet  atide  in  pureiMmos  to 
th«  provisiont  of  fAe  act  Thus,  by  S  1  of 
the  act  approved  February  IB,  1903,  com- 
monly known  as  the  Elk  ins  act,  which, 
although  enacted  since  the  shipments  in 
question,  is  yet  illustrative,  the  wilful  fail- 
ure upon  the  part  of  any  carrier  to  file  and 
publish  'the  tariffs  or  rates  and  charges,'  as 
required  by  tbe  act  to  regulate  commerce 
and  the  acts  amendatory  thereof,  'or  strictly 
to  observe  such  tariffs  until  changed  aecord- 
ing  to  law,'  was  made  a  misdemeanor,  and 
it  was  also  made  a  misdemeanor  to  offer, 
grant,  give,  solicit,  accept,  or  receive 
any  rebate  from  published  rates,  or  other 
concession  or   discrimination.     And   in  the 

u  closing  sentence  or  {  1  it  was  provided  as 
g  follows : 

•  '"'Whenever  any  carrier  flies  with  the  In- 
terstate Commerce  Commission  or  publishes 
a  particular  rate  under  the  proviatons  of  the 
•ct  to  regulate  commerce  or  acts  amenda- 
tory thereof,  or  participates  in  any  rates  so 
HM  or  published,  that  rale,  a»  againit  tueh 
earrier,  it»  offteert  or  ag«nt»,  in  any  prose- 
cution begun  vtuier  thit  act,  »haU  b«  con- 
Dtuaioeljf  de«m«tt  to  be  tA«  le^nl  rota,  and 
mtty  dsporture  from  *iioA  rote,  or  any  offvr 


to  depart  therefrom,  shall  bt  deemed  to  be 
an  offente  under  tfu*  eeotion  of  thia  act.' 

"And,  by  I  3,  power  was  conferred  upon 
the  Interstate  Commerce  Commission  to  in- 
voke the  equitable  powers  of  a  circuit  eourt 
of  the  United  StAtes  to  enforce  an  observ- 
ance of  the  published  tariffs. 

"Concluding,  as  we  do,  that  a  shipper 
seeking  reparation  predioated  upon  the  un- 
raaionabtenesi  of  the  ettabUehed  rate  must, 
under  the  act  to  regulate  commerce,  pri- 
marily invoke  redress  through  the  Inter- 
state Commerce  Commission,  which  body 
alone  is  vested  with  power  originally  to  en- 
tortain  proceedings  for  the  alteration  of  an 
established  schedule  because  the  rates  fixed 
therein  are  unreasonable,  it  is  unneoessary 
for  us  to  consider  whether  the  court  below 
would  have  had  jurisdiction  to  afford  relief 
if  the  right  asserted  had  not  been  repugnant 
to  the  provisions  of  the  act  to  n^lato  com* 
merce.  It  follows  from  what  we  have  said, 
that  tbe  court  below  erred  in  the  construc- 
tion which  it  gave  to  the  act  to  r^;iilate 


In  short,  what  the  Abilene  Cotton  Oil 
Case  decides  is,  that  with  respect  to  inter- 
state commerce,  the  act  by  its  own  language 
prescribed  hov>  it  should  be  determined  what 
ratei  sAouM  be  charged  by  carriers,  and 
how  such  rates  should  be  made  manifest; 
and  that  while  |  1  of  the  act  prohibited 
any  charge  beyond  just  and  reasonable  rates, 
it  imposed  tiie  du^  of  eatablishing  and 
pabtitiunff  tehodvlei,  to  the  very  end  of 
enforcing  that  provision,  and  in  the  effort 
to  prevent  unjust  preferences  and  diacrim-  — 
inations  it  rendered  it  unlou/ul  to  departs 
from  the  ettoblished  scAeduIes* until  thtj* 
were  changed  by  the  administrative  Com- 
mission; wherefore  the  rate  thus  established 
and  published  must  be  deemed  in  law  a 
reasonable  rate  for  all  purposes  affecting  the 
rights  of  the  carrier  and  shipper  between 
themselves  until  tl  had  been  altered  by  the 
Commieaion,  which  might  be  done  if  they 
found  it  unreasonable  in  fact.  The  entire 
reasoning  of  tbe  opinion  is  quito  oonaiatont 
and  logical,  as  well  as  moat  cogent  and  oon- 
vineing,  if  conflned  to  that  subject-matter. 

But  to  to  apply  that  reasoning  as  to 
make  it  support  the  contention  that  dis- 
criminations by  the  carrier  in  the  poet, 
amounting  to  a  departure  by  the  oarrier 
from  the  eetabliahed  echedule,  and  ^ect- 
uated  by  tbe  giving  of  secret  rebates  to  com- 
petitors, in  violation  of  S  2,  or  by  other  dis- 
criminatory practices  violative  of  S  3,  and 
where  the  conduct  of  the  carrier  has  no 
prima  facie  sanction  under  the  law  by  reason 
of  the  filing  and  publishing  of  a  eehedule, 
or  otherwise,  shall  not  be  actionable  in  tbe 
ordinary  course  of  law  without  a  previous 
investigation  or  determination  by  tita  Com- 
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misgion  npon  the  subject,  is  not  oqIj  to 
ignore  the  essential  differencea  between  the 
(acts  in  thie  case  and  those  in  the  Abilene 
Case,  but  is  to  virtualiy  eliminate  %  S  of  the 
interstate  comtnerce  act,  v>hioh  Congreti  in 
all  ite  amendmenta  haa  been  acrupulowslj/ 
eareful  to  leave  untouched;  and  to  make  of 
the  Interttate  Commerce  Commiation,  tn- 
itead  of  an  adminiatrative  and  quasi  legit- 
tativ«  body,  with  duties  to  perform  retpect- 
ing  the  laying  doion  of  rules  for  the  future 
Olid  *eei*g  tAot  the  carriers  continue  to 
conform  to  their  dulies  under  the  act,  a 
judicial  body,  but  without  fudioial  pouvra, 
proceeding  Ttot  by  the  ordinary  proeea*  of 
low,  but  by  viritten  notices,  aent  here  and 
there  and  everywhere  to  the  persona  con^ 
eemed;  not  in  actions  inter  partea,  but  in 
omnibus  invcstigaiiona  conducted  vith  aaao- 
oiations  of  ehipperw  and  municipal  corpora- 
tiora  and  other  organizationa,  aa  parties  of 
^  the  one  part,   and   groupa  of  raiIroa<tt,  aa 

*  partiea  of  the  other  part;  holding  their  sea- 

*  lions  in  Washington  or  viherever'it  pleases 
them;  wilAout  ample  power  to  enforce  the 
production  of  evidence;  and  without  any 
potMT  to  enforce  tht^  findings. 

Robinson  v.  Baltimore  ft  O.  R.  Co.  (1012) 
K!2  U.  8.  eOa,  68  L,  ed.  288,  32  Sup.  Ct.  Rep, 
114,  is  In  principle  exactly  lilce  the  Abilene 
Caae,  and  iras  decided  upon  its  authority. 
There,  the  scliedule  publiahed  and  died  con- 
formably to  the  act  made  a  differential  be- 
tween coal  loaded  into  the  car  from  wagona 
and  coal  loaded  from  a  tipple.  Robinson's 
(riiipmenta  having  come  under  the  higher 
rate,  he  eued  to  recover  from  the  company 
CISO,  which  was  the  ezcesa  paid  by  him  over 
wtiat  would  have  been  required  if  bia  coal 
bad  been  loaded  from  a  tipple.  There  waa 
an  agreed  statement  of  facts,  but  in  it  was 
no  suggestion  that  the  achednte  lisd  been  the 
subject  of  complaint  before  the  Interstate 
Commerce  Commisaiou,  or  bad  been  found 
by  that  Commisaion  to  l>e  unjuetly  diserim- 
inatoiy,  or  that  any  order  had  been  made 
about  it.  Naturally  and  properly  thia 
court  held  tbat  there  was  no  right  of  action. 
The  pith  of  the  reasoning  is  lucidly  ex- 
pressed in  the  opinion  of  the  court  (by  Mr. 
Jnatice  Van  Devanter)  as  followa  (pp.  608, 
S09): 

"The  act  chap.  J04,  24  Stat,  at  U  379. 
V.  S.  Comp.  Stat  1901,  p.  8154,  chap. 
382,  26  Stat  at  L.  855 ;  U.  S.  Comp.  Stat. 
Snpp.  1911,  p.  1289;  cbap.  61,  28  Stat 
at  L.  643,  U.  S.  Comp.  Stat.  ISO],  p.  3171; 
chap.  708,  32  Stat,  at  L.  847,  U.  a  Comp. 
Stat.  Supp.  I9I1,  p.  1300),  whilst  probibit- 
iag  unreasonable  charges,  unjust  discrim- 
inations, and  undue  preferences  by  carriers 
subject  to  its  provigioQB,  also  pretcribed  the 
MotHMr  Ml  which  that  prohibition  ahouid  be 


enforced;  tbat  is  t«  aay,  ttie  aet  laid  upon 
every  such  carrier  the  duty  of  publiehing 
and  filing  in  a  preteribed  mode,  scAeduIet 
of  the  rates  to  be  charged  for  the  transpor- 
tation of  property  over  its  road,  declared 
that  the  rales  named  in  aohedules  so  ealab- 
liahed  ihould  be  conolunoely  deemed  to  be 
the  legal  rates  until  ohanged  aa  proiHded  in 
the  act,  forbade  any  deviation  from  them 
loUIe  they  remained  in  effect,  invested  ths 
Interetate  Commerce  Oommiasion  Kith  au- 
thority to  receive  complaints  againet  ratestu 
ao  established,  and  to  inquire  and  findci 
Khether  (A«y  were  in  ony  wise  violativ^of' 
the  prohibitiona  of  the  act,  and,  if  to,  i^iat, 
if  any,  injury  had  been  done  thereby  to  the 
person  ootnplaininj)  or  to  others,  and  further 
authorieed  the  Commiiaion  to  direct  the 
carrier  to  desist  from  any  otololion  found  to 
eaitt,  and  to  make  reparation  for  any  injury 
found  to  have  been  done.  Provision  was  also 
made  for  the  enforcement  of  the  order  for 
reparation,  by  an  action  in  the  circuit  court 
of  the  United  States,  if  the  carrier  failed  to 
comply  with  it. 

"Thus,  for  the  purpose  of  preventing  un- 
reasonable charges,  unjust  diacrimi nations, 
and  undue  preferences,  a  system  of  eetal>- 
liahlng,  maintaining,  and  altering  rat« 
schedules,  and  of  redressing  injuries  result- 
ing from  their  enforcement,  waa  adopted, 
whereiiy  publicity  would  be  given  to  the 
rates,  their  application  would  be  obligatory 
and  uniform  while  they  remained  in  effect, 
and  the  matter  of  their  conformity  to 
prescribed  standards  would  be  committed 
primarily  to  a  single  tribunal,  clothed  with 
authority  to  investigate  complaints,  sad  to 
order  the  correction  of  any  nonconformity  to 
those  standards  by  an  appropriate  change  in 
schedules,  and  by  due  reparation  to  the  in- 
jured persons, 

"When  the  purpose  of  the  act  snd  th« 
means  selected  for  the  accomplishment  of 
that  purpose  are  understood,  it  is  altogether 
plain  that  the  act  contemplated  that  such  an 
investigation  and  order  by  the  designated 
tribunal,  the  Interstate  Commerce  Commis- 
sion, should  be  a  prerequisite  to  the  right  to 
Beeic  reparation  in  the  courts  tiecause  of 
exactions  under  an  established  schedule  al- 
leged to  be  violative  of  the  prescribed 
standards." 

The  Abilene  and  Robinson  Coses  maintain 
the  binding  force  of  published  rates  and 
differentials  established  puritianf  to  the  act, 
until  modified  by  the  Commission  in  th« 
manner  provided  by  the  act. 

The  present  decisions  give  the  same  fore« 
to  discriminatory  practices  established  by 
the  carrier  without  leave  of  the  Commissitxi,* 
not   included  in  the  published  ntM'and* 
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differentiab,  the  pr&etiees  being  m  iarwt, 
violation  of  the  act. 

Interata^  Commeroe  CommiMion  t.  nil- 
noil  C.  R.  Co.  (IBIO)  215  U.  B.  462,  G4 
L.  ed.  280,  30  Sup.  Ct  Rep.  1S5,  was  & 
■uit  brought  b;  the  railroad  cnrnpau;  in  the 
United  States  circuit  court  to  restrain  the 
enforcement  of  an  order  of  the  Interstate 
Commerce  CommisBion  respecting  car  dia- 
tribution.  The  iaaueB  were  recited  in  the 
opinion  of  the  court  (by  the  present  Chief 
Justice,  then  Mr.  Justice  White)  as  followa 
(p.  465) : 

"Being  unwilling  to  comply  with  the  order 
of  the  CommisHion,  the  Illinois  Central  Rail- 
road Company  commenced  the  suit  which  is 
DOW  before  us  to  enjoin  in  all  respecte  the 
enforcement  of  the  order  of  the  Commisston. 
It  was  averred  that  although  the  company 
was  adequately  equipped  with  coal  oars  and 
with  sufficient  motive  power  and  operative 
forces,  yet  at  times  an  inadequate  supply  of 
coal  cars  to  meet  the  demand  arose  from  the 
circumstances  which  we  have  previously 
stated.  It  was  alleged  that  the  regulations 
adopted  by  the  company  for  ascertaining  the 
capacity  of  the  mines  and  for  the  distribu- 
tion of  cars  were  in  all  respects  just  and 
reasonable,  and  it  teat  charged  tliat  the 
order  of  the  Commistion,  directing  and  tak- 
mg  into  account  of  private  cart  in  the  dia- 
trihutUm  of  eart,  was  imjwt,  unreasonable, 
oppreaiive,  and  unlowful,  because  it  deprived 
the  owiters  of  *uo&  ours  of  tJui  right  to  the 
lue  of  their  oton  property.  It  was  further 
allied  that,  as  to  the  foreign  railway  fuel 
cars,  the  order  was  also  unjust,  nnreasoD- 
shle,  oppressive,  and  unlawful,  because  such 
cars  constituted  no  part  of  the  equipment  of 
the  road,  and  failing  to  count  them  could 
not  constitute  an  unlawful  discriminatic 
or  tbe  giving  of  an  unjust  preference  withi 
the  intendment  of  the  act  to  regulate  con 
merce.  Besides  charging  that  the  order  to 
count  the  company  fuel  cart  teat  vtijuat,  un- 
e  reasonable,  etc.,  it  teas  averred  that  the  at- 
S  tmnpt  of  the  Commission  to  deal  with  suc^. 
*  eart  wai'ieyond  it*  power,  and  was  tut  an 
effort  to  deprive  tAe  company  of  its  laic/ul 
rijAt  to  freely  contract  for  the  purchate  of 
the  fuel  necessary  for  the  operation  of  its 
rood.  In  addition,  tbe  proceedings  in  the 
•uit  brought  by  the  Majestic  Coal  Company 
were  aet  out,  the  granting  of  a  temporary 
Injunction  therein  as  to  counting  foreign 
railway  fnel  cars  and  private  cars  was  al- 
leged, and  it  was  charged  that  in  any  event, 
as  to  those  two  classes  of  cars,  the  order  of 
the  Commission  was  not  lawful,  since  it 
compelled  the  company  to  violate  the  injunc- 
tion which  was  yet  in  force.  The  Oommit- 
lion  anevered  by  atterting  the  validity 
<<•  oil  rMpeots  of  Me  order  by  tt  mode,  vub- 


•tontiolly  upoi*  the  yroandi  uAich  had  bee* 
tet  out  in  its  report  and  opinion  announced 
when  the  order  wot  made.  All  the  aver- 
ment* in  the  comiplmnt  at  to  want  of  power 
were  traversed,  and  it  woe  expressly  charged 
that  the  subject  of  the  distribution  of  coal 
care  at  dealt  with  by  the  order  leas  irJtMn 
the  adminittrative  power  delegated  to  the 
Commission  by  tAe  tenne  of  the  act  to  regit- 
late  commerce." 

The  circuit  court  enjoined  the  Commission 
from  enforcing  its  order  "in  so  far  as  it 
directed  tbe  talcing  into  account  tbe  com- 
pany fuel  cars  in  the  distribution  of  coal 
cars  in  times  of  car  shortage,  and  in  »  far 
as  it  directed  the  future  taking  of  such 
cars  into  account"  The  Interstate  Com- 
merce Commission  appealed  to  this  court, 
and  the  decree  was  reversed  on  the  ground 
that,  to  far  as  it  related  to  the  company 
fuel  cars,  the  order  of  the  Cofnmiseton  uo* 
icttAin  its  adminut;-a(it>e  power. 

Baltimore  A,  O.  R.  Co.  v.  United  SUtes 
ex  rel.  Fitcaim  Coal  Co.  (1B]0)  215  U.  S. 
4S1,  64  L.  ed.  292,  30  Sup.  Ct.  Rep.  164, 
arose  on  a  petition  of  the  coal  company 
for  a  mandamus  upon  the  railroad  company 
to  restrain  discrimination  in  the  disfa'iba- 
tion  of  cars  in  tbe  "Fairmont  region"  of 
West  Virginia,  alleged  to  he  in  violation  of 
§  3  of  the  interstate  commerce  aot.  The 
petition  was  filed  January  16,  190T,  in  the 
United  States  circuit  court,  under  3  10  of^ 
the  act  of  March  2,  188B  (25  Stat,  at  L.g 
•855,  862,  chap.  382,  U.  S,  Comp,  Stat,  Supp.* 
1911,  p.  1289,  U,  S.  Comp.  Stat.  1801,  p. 
3172),  sometimes  called  g  23  of  the  inter> 
state  commerce  act,  because  printed  under 
that  number  in  the  pamphlet  compilation  of 
interstate  commerce  laws.  This  section  pro- 
vided that  for  a  violation  of  any  of  the  pro- 
visions of  the  act  of  1887  and  amendments, 
preventing  the  relator  from  having  inter- 
sfite  traffic  moved  at  the  same  rates  as  are 
charged,  or  upon  terms  or  conditions  as 
favorable  as  tiiose  given  by  said  oommon 
carrier  for  like  traffic  under  similar  circum- 
stances, to  any  other  shipper,  "a  mandamus 
might  be  issued  commanding  sucfa  common 
carrier  to  move  and  transport  the  traffic,  or 
to  furnish  cars  or  other  facilities  for  trans- 
portation for  the  party  applying  for  tha 
writ."  There  were  numerous  grounds  of 
complaint,  some  of  which  were  ahandoued  at 
the  hearing,  and  of  the  others  the  United 
States  circuit  court  (154  Fed.  ]08,  120) 
overruled  all  except  one,  and  with  respect  to 
that  awarded  a  writ  of  mandamus.  There 
were  cross  writs  of  error  from  the  circuit 
court  of  appeals,  which  court  affirmed  tbe 
judgment  so  far  as  questioned  by  the  de> 
fendanfs  writ  of  error,  and  reversed  it  In 
part  so  far  as  questioned  bj  fhe  relator^ 
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writ  of  error  (81  C.  C.  A.  147,  165  Fed.  113, 
132).  Upon  review  In  this  court  it  waa 
pointed  out  in  the  opinion  (by  the  present 
Cliief  Justice),  at  p.  492,  that  the  question 
waa  whether  the  court  could  grant  the  re- 
lief prayed,  conaigtcntly  with  the  provisiona 
of  the  act  to  r^ulate  commerce;  And 
(p.  493]  :  "That  a  prohibition,  by  way  of 
mamiamut,  agairut  the  act,  ia  aought,  and 
an  order,  by  way  of  mandamus,  was  invoked 
and  was  allowed,  which  moat  operate,  by 
judicial  decree,  upon  all  the  numeroai  par- 
tita and  larioiu  intereata  at  a  rvte  or  regii- 
iation  aa  to  the  matters  complained  of  for 
the  conduct  of  interatate  aomitieree  in  the 
future.  When  the  situation  ia  thus  defined 
we  see  no  escape  from  the  concluaion  that 
tbe  grievances  complained  of  were  primarily 
within  the  adminittrative  competency  of  the 
q  Interatate  Commerce  Conunission,  and  not 
^aubject  to  be  judicially  Enforced;  at  least, 
*  until  that  body,  clothed  by  the  statute  with 
autliority  on  the  subject,  had  been  afforded, 
by  a  complaint  made  to  it,  the  opportunity 
to  exert  ita   administrative   functions." 

And,  after  referring  to  the  decision  in 
the  Abilene  Case,  which  dealt  with  the  pro- 
visions of  the  act  as  they  existed  prior  to 
the  amendment  of  190G,  the  opinion  pointed 
out  [p.  404)  that  the  amendment  adopted 
Id  1006  to  §  IE  of  the  act  (34  Stat,  at  L. 
2B4,  5S9,  cLup.  3591,  U.  S.  Comp.  Stat.  Supp. 
1811,  pp.  1288,  1207),  bad  the  cfTect  of  par- 
tially repoaling  (wljat  was  called  5  23  of  the 
ftct  of  1887,  but  was  really)  §  10  of  the  act 
<a  March  2,  188Q  (25  Stat,  at  L.  855,  862, 
chap.  382,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1289,  U.  S.  Comp.  Stat.  1901,  p.  3172), 
already  referred  to,  which  permitted  the 
courts  to  award  mandamus  in  certain  caaes. 
The  opinion  discusses  at  length  the  effect 
of  the  leoa  amendment  of  %  10  upon  the 
remedy  by  mandamus  conferred  by  the  pre- 
vious act,  with  the  result  of  holding  that 
there  uos  an  implied  repeal  ao  far  aa  the 
adjuttment  of  the  car-ahortage  regulationa 
in  the  caae  under  conaideration  una 
earned. 

But  it  will  be  observed  that  the  aid  of  the 
court*  teas  there  intmked  uAth  retpect  to 
future  regulationa,  and  it  waa  denied  be- 
cause, by  the  terms  of  the  act  of  1900,  it  was 
placed  within  the  administrative  functions 
«f  the  Interstate  Commerce  Commission,  and 
the  mode  in  which  their  orders  were  to  be 
carried  into  effect  waa  by  the  aanie  amend- 
ment prescribed. 

I  confess  myself  un^le  to  find  In  the 
IlliBols  Central  and  Pitcairn  Cases,  or  in  the 
Masoning  ol  the  opinions  therein,  any 
ground  for  holding  that  the  general  right  of 
aetUxt  conferred  by  §  8  of  the  original  inter- 
stat«  commerce  act  for  a  violation  of  Jg  2 
or  S,  or  tiM  option  ootiferred  itpoM  the  party 


injured,  by  g  0  of  tiie  same  act,  haa  been 
repealed  aa  to  past  traniactiona,  where  the 
conduct  of  the  carrier  hoe  not  the  aanction 
of  an  order  of  the  Oommiiteion,  or  (what  is 
in  eaaence  the  same  thing)  ho*  not  the  «onc- 
tion  of  a  formal  complianoe  with  the  act,n 
which  the  act  itaelf  declarei  ahall  ie  prtmoS 
facie  lawful,  as  was  the  case  with'tho  pub-* 
lished  tarifts  that  were  under  consideration 
in  the  Abilene  and  Robinson  Case*. 

To  declare,  as  waa  declared  in  the  Abilene 
Case,  that  a  c<i>Tt«r  tlutU  not  be  held  action- 
able as  for  extortion  tn  the  patt  wh«re  it  haa 
merely  charged  the  rates  that  loere  fixed 
the  tchedule  eatabliiAed  in  accordanot 
with  the  act  is,  to  my  mind,  aa  far  as  possi- 
ble from  declaring  that  past  practices  of  the 
'er  that  are  not  sanctioned  by  any  find- 
IT  schedule,  or  otherwise  protected  from 
attack  by  the  provisions  of  the  act,  are  ex- 
empt from  court  inquiry;  or  that  the  carrier 
i«  exempt  from  aa  ordinary  action  at  late 
for  vioUt-tioaa  of  the  aot,  when  S3  8  and  9 
plain  term*  declare  that  the  carrier  shall, 
'  such  violations,  he  auhject  to  an  ordinary 
tion  at  laic,  and  declare  alao  that  the  ag- 
grieved ahipper  shall  have  the  option 
whether  he  will  make  complaint  to  the  Com' 
ion  or  briny  his  action  tn  court. 
answer  to  the  suggestion  that  the  re- 
sult reached  in  these  coses  virtually  nullifies 
S  9  of  the  act,  it  is  said  that  the  contrary 
shown  by  the  decision  just  announced  in 
Pennsylvania  R,  Co.  v.  International  Coal 
Min.  Co.  No.  14,  230  TJ.  S.  184, 57  L.  ed.  — . 
lup.  Ct.  Bep.  893.  As  I  have  endeavored 
sintout  in  the  dissenting  opinion  in  that 
case,  the  court  there  concedes  the  right  of 
in,  but  in  effect  denies  the  right  of  re- 
covery; for  it  excludes  from  consideration 
the  only  measure  of  damages  that  has  ever 
been,  or  can  be,  generally  applied  in  aetiona 
of  that  character. 

The  result  of  the  decisions  in  these  three 
cases,  taken  together,  is,  as  it  seems  to  me, 
to  so  greatly  restrict  and  hamper  the  pri- 
vate right  of  action  that  Congress  intended 
to  confer  by  Sg  8  and  9  of  the  act,  that  it  ia 
dilScult  to  conceive  of  a  case  where  the  in- 
jured ahipper  can.  by  the  simple  and  direct 
mode  of  an  action  at  law,  recover  any  sub- 
stantial compensation  for  the  discrimina- 
tions practised  upon  him  by  the  carrier. 
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1.  A  suit  by  a  shipper  to  recover  dam- 
igea  from  a  carrier,  alleged  to  hav«  baaa 
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OccMioned  b;  an  unUnful  distribution  of 
ears  to  it  and  an  undue  allatment  of  ears 
to  ita  ccmpetitorE,  contrar;  to  the  act  of 
February  4,  1887  (24  Stet  at  L.  379,  chap. 
iM.  U.  B.  Comp.  Stat  leOl.  p.  SIM), 
I  3,  cannot  be  maintained  in  advance  of  a 
ruling  bj  the  Intentate  Commerce  Cammia- 
tion  that  the  tnatbod  of  diatribution  adopt- 
ed 1^  tba  carrier  waa  unreaaonable. 

[Bd.   Note.— For   uUmt   eaan.   wa   Comman; 

Dee.  Dlf.  I  M.'l 

GODBTB   <f   382*)— APTKAI^-JnDOMSHT— Dl- 

■EcnoH  n>  Lowca  Convp— Stat. 

S,  The  diamiBsal  of  a  auit  brought  bj  a 
afaipper  to  recover  damasei  from  a  carrier 
for  alleged  TiolatioDS  of  uie  act  of  February 
4,  1887,  will  not  be  aUyed  by  the  Federal 
Supreme  Court,  where  it  concurs  in  the 
»iew  of  the  two  courts  below  that  the  cir- 
cuit court  had  no  jurisdiction  because  of 
lack  of  preTious  aotion  by  the  Interstate 
Commerce  Commission,  until  plaintiff  can 
apply  to  the  Commieaion  and  obtain  a  rul- 
ing upon  the  question,  if  the  right  to  apply 
to  the  Commission  waa  barred  by  the  act 
Ol  June  29,  1906  (34  Stat,  at  L.  690,  chap. 
8591,  U.  S.  Comp.  Stat.  Supp.  1011,  p. 
13Q1),  when  the  case  was  flkd  in  the  court 
below. 

[Bd.  Nota.— Per  other  euaa,  •••  Oonrte.  OmL 
Dtc  u  uu.  lozo :  tiM.  Dit.  I  m.*] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Cir- 
Goit  to  review  a  judgment  which  affirmed 
a  judgment  of  the  District  Court  for  the 
Eastern  District  of  Pennsylvania,  di»- 
miasing  for  want  of  jurisdiction,  a  suit  by 
a  shipper  to  recover  damage*  from  a  ear- 
rier  because  of  rebates  to  other  shippers. 
Affirmed. 

See  same  case  below,  lOQ  C.  C.  A.  2S9, 
183  Fed.  929. 

The  facta  are  stated  in  the  opinion. 

Mesars.  William  A.  Glasgow,  Jr..  Chea- 
ter N.  Farr,  Jr.,  Charles  L.  Frailey,  and  A. 
8.  Worthington  tor  the  Morrisdale  Coal 
Company. 

Messrs.  Jobn  G.  Johnaon,  Frederic  D. 
HcKenney,  and  Francis  I.  Qowen  for  the 
g  Pennsylvania  Railroad  Company. 

•     'Mr.  Justice  LKmar  delivered  the  opinion 

«f  the  court: 

_      There  are  a  large  number  of  coal  mines  in 

g  the  Cle«rfle1d  district,  Tyrone  division  of  the 

■  coal   region,  in  the  state  *of  Pennsylvania. 

Beln-cen  January  1,  1900,  and  December  31, 

1905.  the  total  output  of  the  mines  In  the 

Clearlii'ld  district  averaged  18,500  tons 

day.     When  there  was  a  car  shortage,  the 

Pennsylvania  Railroad  allotted  to  each  mine 

»perceatage  of  can  aaaignad  to  the  distrie^ 


calculated  according  to  the  capacity  of  the 

On  this  basis  the  Morrisdale  Coal  Com- 
pany was  entitled  to  about  4.8  per  cent  and 
the  Berwind-White  Company  to  about  IS 
per  cent. 

In  leOS  the  Morrisdale  Company  brought 
suit  against  the  railroad  for  damages  at' 
Icged  to  have  been  occasioned  by  an  unfair 
distribution  of  ears  to  it  and  an  undue 
allotment  of  cars  to  its  competitor,  tho 
Berwind-White   Company. 

Alleging  that  in  violation  of  its  duty  tO' 
see  that  no  undue  preference  was  given  to 
any  other  person  or  corporation  in  the  dis- 
trict, the  carrier  failed  to  assign  to  the 
plaintiff  ita  fair  proportion  of  the  entire 
ftamber  of  coal  cart  of  the  railroad  companj/r 
to  which  plaintiff  was  entitled,  and  that  this 
failure  continued  from  the  beginning  of 
1900  to  the  close  of  1905,  the  effect  of  which 
was  to  subject  plaintiff  to  unreasonable 
prejudice  with  respect  to  the  facilities  for 
shipping  coal,  as  contrasted  with  the  facili- 
ties f  arnisbed  other  competitors  in  the  Clesr- 
field  district,  and  as  a  result  of  the  unfair 
discrimination  and  the  failure  to  furnish  * 
proper  allotment  of  ears  and  equ:il  facilltiea, 
plaintiff  was  obliged  to  buy  coat  at  various 
times  in  the  outside  market  at  prices  theo 
prevailing,  in  order  to  1111  Its  contracts  pre- 
viously entered  into, — to  its  damage, 
1260,000.  The  defendant  entered  a  plea  of 
not  guilty  and  actio  non  aocrevit  infra  tew 
annog.  On  the  trial,  the  jury  (ound  that 
the  exhibit  showing  damages  of  $67,150.07 
was  correct.  "It  the  court  shall  be  of  opin- 
ion that  the  qucationa  of  law  involved  in  the^ 
case  are  in  whole  or  in  part  with  the  plain- Jj 
tiff,  we  And  for  the  plaintiff.  If,*however,* 
the  court  be  of  the  opinion  that  the  que*- 
tions  of  law  are  with  the  defendant,  then  we 
find  in  favor  of  the  defendanL" 

There  was  no  conflict  in  the  evidence, 
and  in  view  of  the  admissions  of  the  plaiik- 
tiff,  incorporated  in  the  record,  the  fsct* 
can  be  briefly  stated. 

The  capacity  of  plaintiff's  mine  was  4.S 
per  cent  of  the  output  of  the  Clearfield 
region,  and  having  been  furnished  aocesa  to 
the  books  of  the  carrier,  it  mads  up  a  state- 
ment showing  that  during  tvren^-threa 
months  between  March,  1902,  and  DeccBber 
31,  ISOS,  in  which  there  waa  a  car  s&wt- 
age,  the  Morrisdale  Company  received  les» 
than  ita  4.8  of  all  the  coal  cars  in  the  Clear- 
field region,  while  the  Berwind-White  Com- 
pany received  more  than  ita  IS  per  cent 
of  all  the  coal  cars  in  the  region.  Thi» 
was  admitted  by  the  railroad,  whieh  in- 
siated  that  during  periods  of  car  shortafo 
it  divided  the  cars  into  four  claaaee: 

L  Private  cars,  belonging  to  pemns  or 
corporations  operating  mines  U  th* 
district! 


I*  topi«  ft  I  ir 
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2.  Cftrs  of  foreign  railroiids,  eonBigned  to 
deaignBted  mineB,  to  be  loaded  with 
fuel  for  HUcti  foreign  railroadB; 
8.  Pennsylvania  Railroad  fuel   cars,  con- 
tigned   to     designated  mines     to  be 
loaded  with  fuel  for  railroad  use; 
4.  The  balance,  or  Systeni  care,  available 
for  general  use,  it  diatributt^d  among 
the  TarioQi  mines  in  the  proportioa 
tbeir  capacity  bore  to  the  tola)  out' 
put  of  the  Clearfield  region,  the  plain- 
tiff being  allotted  ita  due  proportion, 
or  4.B  per  cent,  thereof. 
The  railroad  explained  that  apparent  ex- 
•OB  of  cars   fumiahed   the   Be r wind- White 
Company   during  the   twenty-three   months 
referred  to  was  due  to  the  fact  that  that 
eompany  owned  a  large  number  of  private 
^  «an  OB  which  it  appeared  that  wheelage  waa 
jjpald,    and    submitted   the   following   table 
•  ahawing  the  number  and  eharacter  of  cars  in 
the  Clearfield  region  during  tboae  years; 


The  circuit  court  of  appeals  beld,  one^ 
judge  dissenting,  that  the  plaintiff  liad  thejj 
option  of  taking  the  queation'of  jurisdiction* 
by  direct  writ  of  error  to  the  Supreme 
Court  of  the  United  State*,  or  it  could  take 
the  whole  ease,  including  the  matter  of 
jurisdiction,  to  the  circuit  court  of  appeals. 
That  court,  thereupon,  considered  the  whole 
record,  and  (one  judge  dissenting)  affirmed 
the  judgment  of  the  eirouit  court  on  the 
ground  that  the  circuit  court  had  no  juris- 
diction as  a  Federal  court  until  after  the 
Commission  had  paaaed  on  the  reasonable- 
ness of  the  method  of  car  distribution.  The 
case  was  brought  here,  the  only  question 
presented  by  the  record  being  whether  the 
circuit  court  as  a  Federal  court  had  juris- 
diction. 

The  prohibitions  of  |  3  of  the  commerce 
act  require  that  ears  shall  be  fairly  allotted 
to  shippers  without  unjust  discrimination  or 
unfair  prelerene&  But  the  statute  does  not 
define  what  is  the  proper  method  of  distri- 

Conunercial 


1002  Cars  placed.. 

1903  Cars  placed , . 

1904  Cars  placed.. 
1906  Cars  placed.. 
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coal 

System 
31,048 

Foreign 

20,047 

24,222 

13 

81,270 

11,477 

21,888 

24,760 

6,542 

874 

80,213 

Total 


78,126         06,022         08,6fi2 


During  the  trial  plaintiff  admitted  that 
there  had  been  no  intentional  discrimina- 
tion against  it,  but  contended  that  ita  state- 
ment was  made  up  from  the  books  on  the 
basis  of  what  it  considered  to  be  the  law  of 
the  case,  under  ^ich  all  cars  available  for 
sMpment  of  coal  should  be  counlol  tn  tA0 
distribution. 

Plaintiff  admitted  that  if  the  Bcrwind- 
White  Company  was  entitled  to  the  use  of 
their  private  cars,  without  counting  them 
against  what  it  waa  entitled  to  under  the 
percentage,  then  the  Berwind-White  Com- 
pany did  not  get  an  excess  of  their  per- 
centage. It  further  admitted  that  if  fuel 
cars  of  the  Pennsylvania  Railroad,  and  fuel 
oars  of  foreign  railroads,  consigned  to  par- 
ticular mines,  were  not  to  be  counted  against 
such  mines,  then  plaintiff  bad  no  cause  of 
complaint,  inaamucb  as  It  had  received  its 
percentage  of  the  balance  or  System  cars. 

The  circuit  court  dismissed  the  case  on 
the  ground  that,  without  preliminary  ac- 
tion by  the  Commission,  the  court  had  no 
jurisdiction  of  a  suit  for  damages  alleged 
to  be  occasioned  by  Undue  discrimination 
against  the  plaintiff  and  undue  preference  in 
favor  of  its  competitor. 

The  plaintiff  took  the  case  to  the  circuit 
court  of  appeals,  complaining  of  this  ruling, 
and  further  assigning  error  in  that  the  court 
failed  to  enter  judgment  in  ita  favor  on  the 
^adal  Tcrdiet. 


button  in  case  of  car  shortage,  and  at  the 
time  of  the  transactions  out  of  which  this 
suit  arose,  no  general  rule  had  been  adopted 
by  the  carriers  or  promulgated  by  the  Com- 
misaion.  Aa  late  as  1010,  it  was  said  (Hills- 
dale Coal  A  Coke  Co.  t.  Pennsylvania  R.  Co. 
19  Inters.  Com,  Rep.  387)  that  the  question 
waa  in  a  state  of  flux,  and  an  examination 
of  the  decisions  in  the  numerous  cases 
brought  about  that  time  will  show  that  it 
was  a  matter  about  which  there  was  much 
difference  of  opinion.  In  some  cases  it  was 
held  that  private  cars  and  fuel  cars  of  for- 
eign railroads,  consigned  to  particular  mines 
should  be  counted  in  making  the  distribu- 
tion. Other*  held  that  such  ears  should  be 
counted,  but  that  if  the  foreign  cars,  or 
thoae  owned  by  the  private  corporations, 
exceeded  their  percentage,  the  excess  might 
be  retained  by  those  coal  companies.  This 
view  was  adopted  by  the  Commission,  which 
also  beld  that  fuel  cars  belonging  to  the 
carrier  should  be  counted  except  wbere  the 
railroad  purchased  the  entire  output  of  the 
mine.  Troer  v.  Chicago  A,  A.  R.  Co.  13 
Inters.  Com.  Rep.  45S;  Hillsdale  Coal  & 
Coke  Co.  V,  Pennsylvania  R.  Co.  19  Inters. 
Com.  Rep.  372;  Jacoby  y.  Pennsylvania  R. 
Co.  10  Inters.  Com.  Rep.  392;  Minds  t. 
Pennsylvania  R.  Co.  20  Inters.  Com.  Rep.^ 
62.  - 

*It  was,  however,  recognized  that  there* 
eould  be  no  hard  and  faat  rule,  and  that 
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circuDutanoes  might  arise  which  would 
otherwise  warrant  a  departure  ao  aa  to  en- 
■hla  the  carrier  to  meet  emergencies  arising 
from  a,  atrilce  on  its  own  road,  or  embargoi^ 
by  connecting  lines  which  refused  to  haul 
oertain  articles  of  merchaudiae,  in  order  to 
•nppij  communities  with  necesaariea  of  life. 
Parka  v.  Cincinnati  A  M.  Valle;f  R.  Co.  10 
Inters.  Com.  Eep.  47}  Thompson  t.  Penn- 
iflvAnia  R.  Co.  10  Inters.  Com.  Sep.  040. 
These  rulings  a«  to  the  validity  of  a  par- 
ticnlar  practice  and  the  facta  that  would 
warrant  a  departure  from  a  proper  rule 
actually  in  force  are  sufficient  to  show  that 
the  question  as  to  the  reaaonablencas  of  a 
rule  of  car  distribution  is  administrative  in 
its  character  and  calls  for  the  exerciie  of 
the  powers  and  discretion  conferred  by  Con- 
gresa  upon  the  Commission.  It  was  dis- 
tinctly so  ruled  in  the  Pitcaim  Case  (Zlfi 
U.  8.  481,  64  L.  ed.  2»2,  30  Bnp.  Ct  Bep. 
1C4)  and  in  Interstate  Commerce  Commia- 
■ion  T.  Illinoie  C.  B.  Co.  (21S  U.  8.  462, 
H  L.  ed.  280,  30  Sap.  Ct.  Hep.  1S5).  Those 
eases  involved  a  eonuderation  of  tiie  power 
of  the  Commission  over  the  distribution  of 
cars,  and  held  that  the  courts  conld  not  by 
mandamus  compel  it  to  malce  a  rule,  nor  by 
injunction  restrain  the  tailorcement  of  one 
it  had  promulgated.  If  in  those  direct  pro- 
oeedings  the  courts  eould  not  pass  upon  the 
question  of  TeasonaUeness  of  a  method  of 
allotting  cars,  neither  can  they  do  so  as  an 
incident  to  an  action  for  damages. 

In  view  of  the  decision  in  the  Abilene, 
Pitcaim,  and  Robinson  Cases  it  is  unneces- 
sary again  to  discuss  the  statute,  or  do 
more  than  Bay  that  in  this  case  the  plain- 
tiff was  not  entitled  to  maintain  ita  action 
without  producing  an  order  of  the  Commis- 
aion  that  the  rule  adopted  by  tbe  Pennsyl- 
vania Railroad  was  unreaaonable. 

The  plaintiff,  however,  aeeka  to  take  the 
case  out  of  the  principle  of  those  decisions, 
insisting  that  this  is  a  suit  tor  damages  oc- 
•.  casioned  by  a  violation  of  the  rule;  and 
K  that,  therefore,  without  any  order  of  the 
*  Commission,  it*iB  entitled  to  institute  a  suit 
for  the  recovery  of  damages  resulting  from 
the  failure  to  distribute  cars  a<:cording  to 
the  method  established  by  the  railroad 
itself.  The  record,  however,  does  not  sus- 
tain this  position,  for  the  evidence  does  not 
show  any  breach  of  the  rale  or  any  failure 
to  deliver  to  the  Uorriadale  Company  all 
of  the  cars  to  which  it  was  entitled  under 
the  method  of  allotment  in  force  twtween 
1900  and  1000.  On  the  contrary,  it  was 
admitted  at  the  bearing  that  there  had 
been  no  discrimination  against  the  plaintiff 
in  the  application  of  the  rale,  tbe  com- 
plaint being  that  the  basis  of  allotment  was 
unreaaonable,  and  that  oil  con  in  the  (tit- 
trict  should  be  distributed  according  to  ths 
oapaeity   of  the  mine,  without   deducting 


private  cars,  foreign  fuel  cars,  or  the  cslt* 
Tier's  own  fuel  cars.  Whether  this  should 
l>e  done  as  a  general  rule,  or  under  the 
[leculiar  conditions  prevailing  on  defend- 
ant's road  at  that  time,  was,  as  we  have 
seen,  an  administrative  question,  and  to  be 
decided  by  the  Commission  as  preliminary 
to  the  right  to  maintain  this  suit.  The 
circuit  court  rightly  held  that  until  this 
was  done  it  had  no  jurisdiction  as  a  Fed- 
eral court  of  tbe  cause  of  action  sought  to 
be  enforced. 

It  is  argued  in  the  plaintilTs  brief  that 
if  this  view  of  the  law  should  be  sustained, 
the  case  should  not  be  dismissed  but  stayed 
until  the  plaintiff  could  apply  to  the  Com- 
mission and  obtain  a  ruling  on  the  qnea- 
tion  aa  to  whether  the  method  adopted  by 
the  Peunaylvania  Railroad  was  not,  dur- 
ing the  years  1900  to  ISOS,  unjustly  dis- 
criminatory. Attention  is  called  to  South* 
ero  R.  Co.  r.  Tift,  200  U.  S.  434,  SI  L.  ed. 
1125,  27  Sup.  CL  Rep.  709,  which  it  is  said 
would  support  such  a  provision  in  the 
mandate.  In  that  case  the  shippers  filed, 
on  April  14,  1003,  a  hill  to  enjoin  an  ad- 
ranee  in  rate.  The  injunction  was  refused 
and  tbe  advance  want  into  effect.  The 
cause  was  stayed  while  the  complainants 
were  pressing  their  application  for  aa 
order  from  the  Commission  that  the  rates^ 
were  unreasonable.  Its  report  was  in  tbelrg 
favor,  and*on  it  the  circuit  court  made  an* 
order  of  restitution  f2M  U.  S.  430).  But, 
in  that  case,  the  statute  of  limitations  had 
not  run  when  the  bill  was  filed,  when  the 
stay  order  was  granted,  nor  when  the  ap- 
plication was  made  to  the  Commission; 
while  In  the  present  case  the  plaintiff  was 
barr«d  of  the  right  to  apply  to  the  Com- 
mission at  the  date  the  auit  was  filed  in 
the  United  States  circnit  court.  Ths  dam- 
ages which  were  claimed  arose  from  a  All- 
ure to  deliver  cara  prior  to  December  31, 
1005.  The  suit  was  brought  July  IT,  1908, 
more  than  two  and  a  half  years  later,  mi 
after  the  passage  of  the  act  of  June  29, 
IQoa.  (34  Stat,  at  L.  S90,  chap.  3S9t,  U.  S. 
Comp.  Stat.  Bupp.  1011,  p.  1301),  that  "aU 
complaints  for  the  recovery  of  damages 
shall  be  filed  with  the  Commission  within 
two  years  from  the  time  the  eause  of  action 
accrues,  and  not  after,  and  a  petition  for 
the  enforcement  of  an  order  .  .  .  shall 
be  filed  in  the  circuit  court  within  one  year 
from  the  date  of  the  order,  and  not  after: 
provided  that  olaims  scorued  prior  to  the 
passage  of  this  aot  may  be  presented  within 
one  year," 

Tbe  provisions  of  this  statute  would 
prevent  the  modification  aakcd  for,  and 
the  judgment  is  affirmed. 


Mr.  Justice  Pltnsy 
p.  024. 
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JAUK6    F. 

Affkai.  ai*d  Bkbob  (t  171*)— OBJKonoR 
FiBST  Raisbd  oh  Afpcal  —  Adiquaik 
Leba^  Rkudt. 

1.  The  objection  nikda  by  demurrer  and 
Ut«r  b7  the  anawer  to  the  bill,  that  ft  pUin, 
adequate,  and  complete  remed;  ma;r  ^  ''■^ 
at  Uw,  II,  if  well  fonnited,  a«  avfttlable  to 
the  defendaotg  in  the  circuit  court  of  ap- 
peal! to  prevent  a  decrea  againat  thttu  tbare 
asit  WM  in  the  circuit  court. 

[BiL  yote.— For  othtr  casM,  •••  Appaal  and 
Brror,  Cent  Dig.  H  UU-IOO.  lOM,  IMT,  Utt-UK; 
Dm.  TUf.  I  i71.*l 

Taxation  (|  608*)— Rivedt  AT  Law— B»- 
loiNino  iLixoAL  TAxn. 

2.  A  foreign  carporation  cannot  maimt^n 
a  suit  in  equity  in  the  Federal  courts  to 
enjoin  the  collection  of  city  and  coun^ 
taxea  ia  Colorado,  which  it  claim*  were  il- 
legal and  asaeseed  without  notice,  where, 
under  the  Colorado  law,  the  company  could 
hare  recovered  back  from  the  county  the 
money  ao  paid  it  the  taxea  were  illegal. 

[Ed.  Nota.— Vor  otbar  eaiM,  tat  Tu^stloa,  Dao. 
D[j.  I  BOI.T 

[No.  £89.] 
Argued  May  6,  1B13.    Deslded  June  9, 1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District 
of  Colorado,  dismiaiing  the  bill  in  a  suit  to 
enjoin  the  colleotlon  of  taxes.    Affirmed. 

Bee  same  case  helovr,  103  C.  C.  A.   1S4, 
17S  Fed.  e2S. 
The  tacts  are  stated  in  the  opinion. 
Uessra.  B.  H.  Ollinore  and  Henry  A. 
Prlnco  for  appellant. 
Messrs.  J.  A.  U«Fsb  and  W.  H.  Biyant 
n  for  appelleea. 

•  'Mr.  Justice  Ton  Deronter  delivered  the 
opinion  of  the  court: 

This  is  a  suit  by  the  Singer  Compon]', 
ft  New  Jersey  corporation,  to  enjoin  the 
eolleotioD  of  taxes  levied  by  the  city  ftnd 
eounty  of  Denver,  in  the 
orado.  The  company  made  a  return  of 
taxable  personal  property  at  a  valuation 
of  93,800,  to  wbicli  the  aisesMr  added 
other  personalty  at  a  valuation  of  $62,600, 
making  a  total  asiesiment  of  $80,300, 
which  was  afterwards  embodied  in  ft  tmx 
list  delivered  to  the  treoaurer  for  eolleo- 
tion.  The  company  tendered  payment  of 
1120.60,  the  amount  of  tftzea  due  on  the 
proper^  returned  by  it,  and  refused  to 
pay  the  amount  attributable  to  the  addi- 
tional assessment.  The  treasurer  declined 
to  accept  tlie  tender,  and  was  threatening 
to  enfoioe  the  entire  tax,  when  the  suit 

•For  oUer  msw  h«  isma  tople  *  I  homu 


brought.  The  bill  ohmrged  that  the  as- 
sesBOT,  although  required  by  law  to  give 
the  company  timely  notice  of  the  additional 
assessment,  had  failed  to  give  it  any  notice,^ 
and  that  it  was  thereby  prevented  from* 
presenting 'objections  to  the  increase  and* 
obtaining  a  heoring  and  ruling  tiiereoQ  bf 
the  assessor  ftnd  ^  the  proper  reviewing 
authority,  to  wbioh  it  was  entitled  by  the 
local  law.  There  were  also  allegations  to 
the  effect  that  the  company  had  no  prop- 
erty within  the  city  and  county  other  than 
that  returned  by  it;  that  the  additional 
aweasment  and  the  taxes  levied  thereon 
were  illegal  because  of  the  assessor's  fail- 
to  give  the  required  notice;  and  that 
to  enforce  the  collection  of  such  taxes 
would  be  violative  of  designated  provisions 
of  the  Constitution  of  the  United  States. 
The  defendants  demurred  on  the  ground 
that  the  bill  did  not  state  a  case  for  equi- 
table relief,  but  the  demurrer  was  overruled. 
The  defendants  then  answered,  repeating 
the  objection  made  in  the  demurrer,  and 
interposing  other  defenses  which  need  not 
be  noticed  now.  Upon  the  hearing  a  deereo 
was  entered  dismissing  the  bill,  and  the 
company  appealed  to  the  circuit  court  of 
appeals.  Tiiat  court  held  that  there  was 
an  adequate  remedy  at  law,  and  affirmed 
the  decree.  103  a  C.  A.  183,  179  Fed. 
628.     The  oompany  then  took  the  present 

In  the  courts  of  the  United  States  it  is 
a  guiding  rule  that  a  bill  in  equity  does 
not  lie  in  any  cose  where  a  plain,  adequate^ 
and  complete  mnedy  may  be  had  at  law. 
The  sUtute  so  deolares.  Rev.  SUt.  g  123, 
U.  S.  Comp.  Stat.  1901,  p.  fiS3,  and  the 
deeision*  enforcing  it  are  without  number. 
If  it  be  quite  obvious  that  there  is  snch  ft 
remedy,  it  is  the  duty  of  the  court  to  inter* 
pose  the  objeetion  tuo  «ponta,  and  in  other 
cases  it  is  tre*ted  as  waived  if  not  presented 
by  the  defendant  tit  limiMe.  Reynei  v, 
Dumoot.  ISO  U.  8.  3S4,  399,  32  L.  ed.  934, 
945,  0  Sup.  Ct.  Rep.  480;  Allen  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  638,  35 
L.  ed.  303,  11  Sup.  Ct.  Rep.  6B2.  Tbero 
was  no  waiver  here.  The  objection  was 
made  by  the  demurrer  and  again  by  the 
answer;  and  so,  if  it  was  well  grounded,  it 
was  as  avMlftble  to  the  defendants  In  the 
circuit  court  of  appeals  to  prevent  a  deereo 
against  them  there  as  it  was  in  the  circuit 
court.  Bois«  Artesian  Hot  ft  Cold  Water 
Co.  V.  Boise  City,  213  U.  S.  276,  G3  L.  ed.^ 
798,  29  Sup.  Ct.   Rep.   42S.  $ 

*  In  the  last  cose  it  was  said  of  the  per-* 
tlnency  of  the  guiding  rule  tn  cases  such 
as  this  (p.  281):  "A  notable  application 
of  the  rule  in  the  courts  of  the  United 
States  has  been  to  cases  where  a  demand 
has  been  made  to  enjoin  the  collection  of 


1.  Diss.  1»I>T  to  dat^  A  Rap' 
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•inthority,  upon  the  ground  that  they  ue 
illeg&I  or  unconatitutionaL  The  deciBiani 
of  the  state  eourta  In  e«BM  of  this  kind 
are  in  conflict  and  we  need  not  examine 
them.  It  ia  a  mere  matter  of  choice  of 
convenient  lemudj  fOT  a  atate  to  permit 
Its  court*  to  enjoin  the  collection  of  a  atate 
tax  because  it  is  illegal  or  uncouBtitutional. 
Very  diSerent  conaideratioUB  ariae  where 
court!  of  a  different,  though  paramount, 
iovereignty,  interpote  In  the  tame  manner 
and  for  tiie  aame  reasona.  An  examina- 
tion of  t)ie  deciaiona  of  thia  court  ahowa 
that  a  proper  reluctance  to  interfere  by 
prevention  with  the  fiscal  operationa  of  the 
atate  government*  has  caused  it  to  refrain 
from  so  doing  in  all  cases  where  the  Fed- 
eral rights  of  the  persona  could  otherwise 
be  preserved  unimpaired.  It  has  been 
held  uniformly  that  the  illegality  or  un- 
conatitutionaJitj  of  a  atate  or  municipal 
tax  or  impoaition  is  not  of  itaelf  a  ground 
for  equitable  relief  in  the  court*  of  the 
United  State*.  In  auch  caae  the  aggrieved 
party  ia  left  to  hi*  remedy  at  law,  when 
that  remedy  is  as  complete,  practicable, 
and  cfBcient  as  the  remedy  in  equity." 

A  atatute  of  Colorado  enacted  in  1870, 
(Laws  1870,  p.  183,  g  106),  and  embodied  in 
•nbiequent  revenoe  act*  (2  Milla'a  Anno. 
But.  §S77T-,  Lawa  1B02,  p.  148,  S202-, 
Re*.  Stat.  leOS,  9  6760),  declares  that  "in 
ait  ca*e*  nhcre  any  person  *ball  pay  any 
tax,  intereet,  or  coata,  or  any  portion  there- 
of, that  *ball  thereafter  be  found  to  be  er- 
roneous or  illegal,  whether  the  *ame  be 
owing  to  erroneous  or  improper  aaeessment, 
to  improper  or  irr^ri^lar  levying  of  the 
tax,  to  clerical  or  other  error*  or  irregu- 
larities, the  board  of  oounty  commiasioners 
^  shall  refund  the  same  without  abatement 
*  or  discount  to  the  taxpayer."  Thia  statute 
■  Impoaes  upon  the  county  commiesioners  the 
duty  of  refunding,  without  abatement  or 
discount,  taxes  which  have  been  paid  and 
are  found  to  be  Illegal,  and  confers  upon  the 
taxpayer  a  correlative  right  to  enforce  that 
duty  by  an  action  at  law.  As  long  ago  as 
187S  the  supreme  court  of  the  state,  in 
holding  that  the  invalidity  of  a  tax  afforded 
DO  ground  for  enjoining  its  enforcement, 
■aid  of  this  atatute:  "Against  an  illegal 
tax,  complainant  haa  a  full  and  adequate 
remedy  at  law;  and  we  see  no  reason  why 
in  thia  case  he  should  not  be  remitted  to 
that  remedy."  Price  v.  Kramer,  4  Colo. 
040,  SS5.  And  again:  rrbe  sUtute  fur- 
nishes another  remedy  in  such  cases  which, 
is  compete  and  adequate."  Woodward  v, 
Ellswo'tb,  4  Colo.  SBO.  And  that  thia  view 
of  the  statute  still  prevails  ia  ahown  in 
Hallett  V.  Arapahoe  County,  40  Colo.  308, 
318,  90  Pao.  878,  decided  in  1S07,  wher^ 
in  refusing  equitable  relief  against  the 
QoUeetlon  of  taxes  aUegad  to  be  Ul^al,  ths 


court  aaid:  "By  §S777,  2  Mill*'*  Anno. 
Stat.,  tt  is  provided  that  taxes  paid  vhi^ 
shall  thereafter  he  found  to  be  erroneotu 
or  illegal  shall  be  refunded,  without  abate- 
ment  or  discount,  to  the  taxpayer.  No 
statement  appears  in  either  of  the  com- 
plaints from  which  it  can  be  deduced  that 
the  remedy  afforded  the  plaintiff  by  this 
section  Is  not  adequate." 

We  refer  to  these  eases,  not  as  defining 
the  Jurisdiction  in  equity  of  the  circuit 
court,  for  that  they  could  not  do  {Payne 
V.  Hook,  7  Wall.  429,  430,  IB  L.  ad.  200, 
261;  Whitehead  v.  Sbattuck,  133  U.  & 
146,  34  L.  ed.  973,  11  Sup.  Ct.  Kep.  276; 
Smyth  V.  Ames,  ISO  U.  S.  460,  SIO,  42  L. 
ed.  819,  83S,  18  Sup,  Ct.  Bep.  418,  but  a* 
showing  that  the  Colorado  statute  gave  to 
one  who  should  pay  illegal  taxea  a  right 
to  recover  back  from  the  county  the  mon^ 
so  paid.  This  right  was  one  which  could 
be  enforced  by  an  action  at  law  in  the 
circuit  court,  no  less  than  in  the  state 
courts,  it  the  elements  of  Federal  juris- 
diction, auch  as  diverse  citizenship  and  the 
requisite  amount  in  controversy,  were 
present.  Ex  parte  McNiel,  13  Wall.  236,^ 
243,  20  L.  ed.  Q24,  620;  United  SUtea  Min." 
Co.  V.  Lawaon,  87  C.  C.  A.  687,' 134  Fed.* 
760,  771.  Thus  it  will  be  perceived  tba^ 
it  the  taxea  in  question  were  illegal  and 
void,  as  asserted,  the  company  had  a 
remedy  at  law.  It  could  pay  them,  and,  if 
the  commissioners  refused  to  refund,  hav« 
its  action  against  the  county  to  recover 
back  the  money.  Such  a  remedy,  as  this 
court  often  haa  held,  is  plain,  adequate, 
and  complete  in  the  sense  of  the  guiding 
rule  before  named,  unless  there  be  special 
circumstances  showing  the  contrary.  Dows 
V.  Chicago,  11  Wall.  108,  112,  20  L.  ed. 
OS,  67;  State  Railroad  Tax  Coses,  92  U.  8. 
57B,  613,  614,  23  L.  ed.  66S,  671,  674; 
Shelton  v.  Piatt,  13B  U.  B.  591,  597,  3S  L. 
ed.  273,  276,  11  Bup.  Ct.  Rep.  646;  Allen  r. 
Pullman's  Palace  Car  Co.  139  U.  S.  6S8, 
661,  35  L.  ed.  303,  304,  11  Sup.  Ct  Rep. 
682;  Indiana  Ufg.  Co.  v.  Koehne,  188  U,  8. 
081,  680,  47  L.  ed.  OSl,  dS4,  23  6up.  Ct. 
Rep.   462. 

But  it  is  said  that  In  an  action  to  re- 
cover back  the  money,  the  tax  list  would 
be  treated  as  the  judgment  of  a  special 
tribunal,  conclusively  determining  all 
questions  in  favor  of  the  validity  of  the 
tax.  It  well  may  be  that,  if  the  list  were 
regular  on  Its  face,  it  would  be  presump- 
tive evidence  that  the  tax  was  valid,  but 
we  find  nothing  in  the  statutes  of  Colorado 
or  in  the  decisions  of  its  supreme  court 
which  goes  to  the  length  suggested.  The 
plain  implication  of  the  section  providing 
for  repayment  is  otherwise.  Another  see- 
tioD  (Rev.  SUt.  16677)  declares  that  the 
tax  liat  'UaU  b*  prima  faele  oridoios  tUt 


,r,n,GOOglC 


3  SUPREME  COURT  REPORTER. 


Ocv.  Tebm, 


the  MDoimt  cl&imed  la  dne  And  nnpidd," 
And  the  oolf  decision  cited  67  the  oompuiy 
■peak*  at  the  mweMment  u  being  pre- 
mmptiTel;  right  "in  the  theence  ol  ftiij 
•rldenee  to  the  eontnij."  Binger  Mfg.  Co. 
T.  Denver,  U  Colo.  U,  103  Pmc  2S4. 

It  alao  ia  latd  thkt  there  were  BpecJal 
elrcumetances  calling  for  equitable  relief, 
in  that  the  act  of  the  aaaeasor  in  making 
the  additional  aaaeaament  without  giving 
any  notice  of  tt  wa*  neceuarilf  a  fraud, 
an  accident,  or  a  mietake.  No  auch  claim 
waa  made  in  the  bill,  and  even  bad  it  been, 
»  K  would  be  unavailing  unices  founded  upon 
tj  tomethtug  more  than  the  charge  that 
*  notice  was  given,  and  that*  the  company 
bad  no  property  within  the  city  and 
other  than  that  returned  by  it.  We  Bay 
this  becauae  the  fraud,  accident,  or  mistake 
irhich  will  justify  equitahle  relief  muat  be 
•Ometbing  mora  than  what  ia  fairly  covered 
by  the  charge  here  made,  for  otbervriBe  the 
well-settled  rule  that  mere  ill^ality  in 
tax  affords  no  ground  for  aueh  relief  would 
b«  a  myth.  There  really  would  be 
in  which  the  illegality  could  not  be  said 
with  equal  propriety  to  be  the  result  of 
fraud,  accident,  or  mistake,  for  it  always 
arisea  out  of  some  deviation  from  law 
duty. 

Concluding,  as  we  do,  that  the  company 
had  a  plain,  adequate,  and  complete 
edy  at  law,  the  decree  dismiiBing  the  bill 
is  affirmed. 

(»  U.  B.  4H.) 
NATIONAL  HOME  FOR  DISABLED  VOL- 
UNTEER SOLDIERS  et  al.,  Appts. 

J.  E.  PARRISE. 

ARHT  XSD   NAVT   (I  62*) — SOLDIEBS'   HOUK 
—  INTBBEBT  —  RecOVEBT    A.OAIKBT    OOT- 

mmmatriAi.  Aoknct. 

The  exemption  of  the  United  States  from 
the  recovery  of  interest  on  its  contractual 
obligations  unless  there  be  an  suthorfEed 
stipulation  to  pay  interest,  or  a  statute  per- 
mitting its  recoveiT,  does  not  extend  to 
the  Mountain  Branch  of  the  National  Home 
for  Disabled  Volunteer  Soldiers,  created  by 
tiie  legiiletion  embodied  in  U.  S.  Rev.  Stat 
IS  4SZ5  et  Baq.  (U.  S.  Comp.  Stat.  1001,  p. 
S337},  as  a  governmental  agency  for  the 
care  of  disabled  volunteer  soldiers  of  the 
United  States  Arm^,  and  invested  as  a  dis- 
tinct corporate  enti^  with  variouB  powers, 
duties,  and  regponaibilities,  including  the 
right  and  liability  to  sue  and  be  sued  in 
courts  of  law  and  equity. 

[Ed.    Note.— For   other    cma 
Navy.  Cent  Dl».  »  lOO-UB; 


APPEAL  from  the  United  Stales  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Tennessee,  allowing  interest  upon 
the  amount  due  a  contractor  upon  eontracta 
tor  the  construction  of  buildings  for  a  aol- 
diers'  home.    Affirmed. 

See  same  case  below,  —  L.RjL.(N.S.)  — ^ 
114  C.  C.  A.  fi70,  194  Fed.  940. 

The  facts  are  stated  in  the  opinion. 

AsBiRtant  to  the  Attorney  General  Fow- 
ler, Assistant  Attorney  Qeneral  Adkina, 
and  Mr.  Karl  W.  Eirchwey  for  appellants. 

Mr.  tt,  E.  Ij.  HonntcoBtle  for  appellee.  •■ 

Mr.  Justice  Van  I>eTaDter  delivered  the  * 
opinion  of  the  court: 

This  appeal  brings  under  review  a  de- 
cree allowing  interest  on  the  amount  found 
due  a  contractor  upon  two  contracts  for 
the  construction  of  buildings  for  the 
Mountain  Branch  of  the  National  Home 
for  Disabled  Volunteer  Soldiers. 

The  Home  is  a  Federal  corporation 
created  by  l^slation  now  embodied  in  Rev. 
Stat.  gS4S2S  ct  scq.  (U.  B.  Comp.  State 
1901,  p.  3337),  as  "an  establishment  for* 
the  care  of  disabled  volunteer  soldiera'of* 
the  United  States  Army."  The  erection 
of  the  buildings  waa  undertaken  bj  the 
Home  in  purBuauee  of  express  congressional 
authority,  and  after  an  appropriation  for 
that  purpose  bad  been  made  from  the  na- 
tional treasury.  31  Stat,  at  L.  740,  ehap. 
184,  U.  S.  Comp.  Stat.  IBOl,  p.  3344.  Tha 
contracts  called  for  the  completion  of  the 
work  by  the  contractor  on  or  before  desig- 
nated dates,  which  were  extended.  At  the 
expir8.tion  of  the  last  extension  the  con- 
tractor was  in  default,  although  the  work 
was  largely  performed,  and  the  Home, 
under  power  reserved  in  the  contracts,  pro- 
ceeded with  the  completion  of  the  build- 
ings. 

In  a  bill  exhiUted  by  the  Home  against 
the  contractor,  in  the  circuit  court  of  the 
United  Statea  for  the  eastern  district  of 
Tennessee,  and  in  a  cross  bill  by  the  eon- 
tractor,  the  parties  presented  for  judiual 
determination  various  matters  of  difference 
arising  out  of  the  contracts  and  what  was 
done  under  them.  A  bearii^  resulted  in 
a  decree  awarding  the  contractor,  upon  the 
contracts,  the  sum  of  $21,139.12,  to  which 
Intereat  was  added  from  the  date  when 
the  buildings  were  fully  eompleted  and  oe- 
cupied  by  the  Home.  From  so  much  of 
the  decree  as  allowed  interest,  the  Home 
appealed  to  the  circuit  court  of  appeals, 
which  rendered  a  decision  of  aSirmanea 
(— L.R.A.(N.S.)— ,  114  C  C.  A.  fi76,  194 
Fed.  640);  and  then  the  Home  appealed 
here.     The  sole  error  assigned  ehallengea 
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the  allowuice  of  intemt.  It  iB  not  in* 
listed,  nor  could  it  Teosonablf  be,  that  thii 
allowance  was  inequitable  or  sn  abiue  ol 
diBcretion  in  the  particular  circunutancea ; 
■o  the  oulf  question  ia  whether  in  law 
there  waa  an  inauperable  obstacle  to  allow- 
ing interest. 

The  Home  ii  without  capital  atoek, 
aharee,  or  ahareholdert;  ia  an  eleemosTnary 
inititution  created  by  the  governmcitt  to 
mantfeit  and  discharge  ita  aenee  of  grati- 
tude towards  those  who  rendered  service 
_  in  its  defense;  is  under  the  ultimate  super- 
^vision  of  Cougress;  is  supported  and  main- 
*  tained  from  the  national  treasury,  and*  ia 
essentiollj  a  governmental  agencjr.  In  da- 
fluing  its  powers  the  statute  declares  that 
it  shall  "have  perpetual  auccessioii,  with 
powers  to  take,  hold,  and  convej  real  and 
personal  property,  estAblish  a  common  seal, 
and  to  sue  and  be  sued  in  courts  of  law 
and  equity;  and  to  make  bj-laws,  rules,  and 
regulations,  not  inconsistent  with  law,  for 
carrying  on  the  bueiness  and  government 
<4  the  home,  and  to  aCGx  penalties  thereto" 
(|48SS);  also  "to  procure  .  .  .  sitea, 
.  .  .  and  to  have  the  necessary  build- 
ings erected"    (§4830). 

It  is  not  questioned  that  the  Home  was 
empowered  to  make  the  contracts  upon 
which  the  recovery  was  had,  or  that  it  was 
suable  thereon;  but  it  is  urged  that  interest 
is  not  recoverable  against  the  United  States 
in  the  absence  of  some  statutory  provision 
or  authorized  stipulation,  and  that,  as  the 
Home  is  a  governmental  agency,  a  like 
■xemption  applies  to  it. 

It  la  quite  true  that  the  United  States 
cannot  be  subjected  to  tlie  payment  of  in- 
terest unless  there  be  an  authorized  en- 
gagement to  pay  it  or  a  statute  permitting 
its  recovery.  United  States  ex  rel.  An- 
prica  V.  Bayard,  127  U.  S.  251,  260,  32 
L.  ed.  lie,  102,  S  Sup.  Ct.  Rep.  1158; 
United  States  v.  North  Carolina,  13«  U.  S. 
811,  216,  34  L.  ed.  336,  338,  10  Sup.  Ct. 
Bep.  920.  But  this  exemption  has  never 
a*  yet  been  applied  to  subordinate  gov- 
ernmental agencies.  On  the  contrary,  in 
suita  against  collectors  to  recover  moneys 
Ulegally  exacted  as  taxes  aod  paid  under 
protest,  the  settled  rule  is  that  interest  is 
recoverable  without  any  statute  to  that 
effect,  and  this  although  the  judgment  is 
not  to  be  paid  by  the  collector,  but  directly 
from  the  treasury.  Erskine  t.  Van  Ars- 
dale,  IS  Wall.  76.  21  L.  ed.  63;  Redfleld  v. 
Bartela,  13!)  U.  B.  694,  3S  L.  ed.  310,  11 
Gup.  Ct.  Bep.  683. 

Without  now  attempting  to  lay  down  a 
rule  for  all  governmental  agencies,  v 
think  the  exemption  of  the  United  Stat< 
is  not  applicable  to  the  Home.  It  is  a  di 
linct  corporate  entity,  invested  with  pov 
to,   duties,   and    responsibilities   which,   i 


the  judgment  of  Congress,  required  that  it$ 
be  given  power  to  sue  in  its  own  namsi'and* 
i>e  subjected  to  liability  to  be  vxvd.  Al- 
though under  the  ultimate  supervision  of 
Congress,  it  has  a  board  of  managers  which 
exercises  a  general  control  over  its  affairs, 
and  haa  a  corps  of  other  olBccrs  of  its 
own,  who  are  in  immediate  charge  of  its 
activities.  It  makes  contracts  and  incurs 
contractual  liabilities  in  its  own  name,  ex- 
pends and  disburses  the  moneys  available 
for  ita  support  and  maintenance,  and  in 
general  occupiea  a  position  which  takes  it 
without  the  reasons  underlying  the  govern- 
ment's exemption  from  interest.  It  is  sig- 
nificant that  the  statute  permitting  suits  in 
the  court  of  citdms  against  the  government 
contains  a  provision  expressly  restricting 
the  allowance  of  interest  {Eev.  Stat,  g  1001, 
U.  S.  Comp.  Stat.  1901,  p.  747),  while 
the  statute  authorizing  suita  against  the 
Home  contains  no  such  restriction.  And  it 
is  also  significant  that  the  latter  authori- 
zation is  not  confined  to  any  particular 
court,  but  extends  generally  to  "courts  of 
law  and  equity."  It  may  be,  as  has  been 
held  elsewhere,  that  such  authori^tion 
does  not  embrace  suits  for  tortious  acts  of 
the  officers  of  the  Home  (see  Overholsei  v. 
National  Home,  08  Ohio  St.  236,  62  L.R.A. 
930,  96  Am.  St.  Rep.  65S,  67  N.  E.  487; 
Lyie  V.  National  Home,  170  Fed.  842),  bni^ 
if  so,  this  does  not  prove  or  indicate  that 
in  suits  to  enforce  contractual  obligations 
the  amount  of  the  recovery  is  not  to  be  de- 
termined by  the  standards  applicable  to 
other  litigants. 

We  think  the  courts  below  took  the  right 
view  of  the  question,  and  the  decree  is  ac- 
cordingly affirmed. 


PAUL  CHARLTON,  as  Next  Friend  of  Poi^ 
ter  Charlton,   Appt., 


1.  Relief  by  halieas  corpus  will  not  be 
granted  to  inquire  into  a.  detention  under 
an  extradition  warrant  if  the  magistrate 
issuing  such  warrant  had  jurisdiction  of 
the  person  of  the  accused  and  of  the  subject- 
matter,  and  had  before  him  competent  l^al 
evidence  of  the  cotnmieEion  of  the  crime 
with  which  he  was  charpnl  in  the  complaint, 
which,  sccordinf!  to  titp  local  law.  would 
justifv  his  apprehend- ii-n  nnil  commitmfnt 
for  trial  if  tlie  criiiit^  lieil  l.^rn  committwl 
within   the  stati!. 

FHd.  Note.— Var  ottaer  caw*.  Me  Habeas  Cor- 
pus, Cent.  DJg.  I  19;    Dec.  Dig.  I  tL>l 
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2.  Mere  errors  in  the  rejection  of  evl 
dence  in  extradition  proL'cedinKB  are  no  I 
iubject  to  review  bj  a.  writ  of  babeas  cor' 


BxTBAnrnoH    (I    14*)— Evidkncx— Ikbah- 
itt  0>  AOCDSED. 

3.  The  right  to  introduce  evidence  of  tbe 
inB&nity  of  the  accused  in  proceedinga  for 
the  extradition,  conformablj  with  the 
treaty  with  Italy  of  1888  (15  Stat  at  L. 
829),  of  a  tngitive  from  juitice,  wa«  not 
given  by  the  act  of  1882  (£S  &t«t.  *t  L. 
216,  chap.  378,  U.  &.  Comp.  Stat.  IBOI,  p. 
3594),  g  3,  providing  the  meaiiB,  in  foreign 
extradition  proceedinga,  for  obtaining  tbe 
testimony  and  for  the  payment  of  the  fees 
of  vitnesaea  vhoae  evidenco  ia  material  to 
tbe  defense,  and  without  which  the  accuaed 
cannot  safely  go  to  trial,  aince  Congreaa 
cannot  be  deemed  to  have  intended  by  thia 
statute  to  depart  from  the  provision  of  the 
Hrst  article  of  tbe  treaty  which  reqnires 
that  a  surrender  shall  be  made  upon  aueh 
evidence  of  criminality  aa,  according  to  the 
laws  of  the  place  where  the  fugitive  lb  all 
be  found,  would  justify  hi*  arreat  and  com- 
mitment if  the  crime  had  been  there  com- 
mitted. 

[lid.  Note.— For  other  casM,  ise  BxtradlUon. 
Cant.  Dig.  ig  U,  U:    Dec  Dig.  |  U.*) 

ExTBADiTion  (f  10*)— Pboobdubb— roKiUL 

4.  The  requirement  in  the  aupplemental 
extradition  treaty  of  1884  with  Italy,  fol- 
lowing provisions  for  arrest  upon  toe  ex- 
hibition of  a  certificate  from  tbe  Secretary 
of  State,  attesting  that  a  requisition  has 
been  made,  and  for  tbe  remand  of  tbe  ac- 
cused to  prison  until  a  formal  demand  for 
extradition  shall  be  made  and  supported  hy 
evidence,  that  if  "the  requisition,  together 
with  the  documents  above  provided  for," 
shall  not  be  made  within  forty  days  from 
the  date  of  arrest,  the  accused  shall  be 
set  at  liberty,  cannot  be  deemed  to 
mean  that  "formal  demand"  must  be  proved 
in  the  preliminary  proceedings  within  forty 
days  after  arrest,  in  view  of  the  provisions 
of  U.  S.  Rev.  Stat.  9  6270,  U.  8.  Comp. 
Stat.  1901,  p.  3591,  applicsble  to  a  foreign 
extradition  proceedinga,  authorizing  the 
committing  magistrate,  upon  complaint 
charging  one  of  the  crimen  n&med  in  an 
extradition  treaty,  to  issue  his  warrant  of 
■rreat,  to  hear  the  evidence  of  criminality. 


State,  who,  under  ff  S2T2,  G27S,>  may  tiaue 

his  warrant  for  the  surrender  of  tbe  accused 
upon  requisition  of  the  proper  authorities. 
[Bd.   Note.— Par  otbar  caaae,   Ms  OitraditlDn. 
Cent.  Dig.  f  11 :    Dae.  Dig.  I  10.*] 

Bttbaditiok    (f    2*)— TBKATIK8— Citizens 

01  COUNTBT  OF    ASTLUH— PBB30NS. 

5.  There  is  no  principle  of  international 
law  by  which  citizens  of  the  country  of  the 
asylum  are  excepted  out  of  an  extradition 
convention  tor  the  surrender  of  "persona," 


Cant.  Dig.  I  I;    Dec.  Dig.  | 

ExTBADiTion    (I    2*)— Tbbaties— GiTiZBNS 

OF   COUNTBI    OF   ABTLTJH— "PCESON8." 

0.  Citizens  of  the  country  of  aaylum  an 
"persons"  within  the  meaning  of  the  ex- 
tradition treaty  of  1868  with  lUly,  t^ 
which  the  two  govenunenta  mutually  agree 
to  deliver  up  all  persons  who,  having  beea 
convicted  of  or  charged  with  any  of  the 
crime*  specified,  committed  within  tbe  juri>> 
diction  of  one  of  the  contracting  partiea, 
ahall  seek  an  asylum  in  the  other. 

[Bd.  Not*.— Tot  oUier  caaM,  aaa  axtradlUoa, 
Cant.  Dig.  1 1 ;   Dae.  Die  1 1* 

For  oUiar  daflnltloao.  aaa  Wordi  and  Fhraasa, 
vol.  S,  pp.  UZS-UtS;    voL  I,  p.  TTtt.] 


Tbkatt— Waivb». 

7.  Executive  recognition  of  the  obligation 
of  the  United  States  to  surrender  its  own 
citizens  under  tbe  extradition  treaty  witfa 
Italy  of  1SS8,  and  the  supplementiJ  trea^ 
of  1884,  notwithstanding  the  refuaal  of  the 
Italian  government  to  surrender  fugitive* 
of  Italian  nationally  committing  Crimea  in 
the  United  States,  is  a  waiver  of  the  breaeb, 
if  any,  and  leave*  the  treaty  in  force  as  the 
supreme  law  of  the  land,  which  must  be 
recognized  hy  the  court*. 

[Bd.  Ni>l«.~FDr  other  caaas,  aa*  >itradldon. 
Quit.  Dig.  I  1:    Dec.  Dig.  I  1.^ 


[No.  232.] 


Jersey,  to  review  a  judgment  diamissing  a 
petition  for  relief  by  habeas  corpus,  aought 
by  a  person  detained  under  an  eitraditicn 
warrant.    AfBrmed. 

See  same  case  below,  18S  Fed.  980. 

Statement  by  Mr.  Justice  Iinrton;  J 

'This  is  an  appeal  from  a  judgment  dli-* 
missing  a  petition  for  a  writ  of  habeaa 
corpus,  imd  remanding  the  petitioner  ta 
custody  under  a  warrant  for  his  extradi- 
tion as  a  fugitive  from  the  justice  of  Uie 
Kingdom  of  Italy. 

The  proceedings  for  tbe  extradition  ol 
the  appellant  were  begun  upon  a  complaint 
duly  made  by  the  Italian  viee-consul,  char- 
g  him  with  the  commission  of  a  murder 
Italy.  A  warrant  was  duly  issued  by« 
tbe  Hon.  John  A.  Blair,  one  of  the  judgM| 
of  Xew  Jprsey, ■qualified  to  sit  as  a  eout-* 
mitting  maaiatrate  in  such  a  proceeding, 
under  ?  5270.  Revised  Statutes  (U.  8. 
Comp.  Stat.  inOl,  p.  35B] ) .  At  the  hearing, 
evidence  was  produced  which  satisfied 
Jud^e  Blair  that  the  appellant  was  a  fu- 
gitive from  justice,  and  that  he  was  the 
person  whose  return  to  Italy  was  desired. 
'  and  that  there  vaa  probable  cause  for  bold- 


ir  otbar  caaaa 


M  aame  icplc  1 1  kuubsb  Id  Dae.  *  Am,  Digs.  iMTJ  to  data,  *  R^'r  lodauv 
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ing  bim  for  trial  npon  Otn  diuge  of  mur- 
der, eonunitted  there.  He  thereupon  com- 
mitted tbe  appellant,  to  be  held  until 
■nrrendered  under  a  warrant  to  be  JHued  by 
the  Seoretorj  of  State.  A  tranacript  of 
tbe  evideaee  and  of  the  finding*  was  ivlj 
ovtiAed  aa  required  b^  J  8270,  Revised 
Statntea,  and  a  warrant  in  due  form  for 
hia  aurrender  wa*  iwued  bj  the  Secretary 
of  State.  Ita  execution  haa,  up  to  tbia 
time  been  prevented  by  tbe  babeu  eorpua 
proceedinga  in  the  court  below  and  the 
pendency  of  tbie  appeal. 

The  procedure  in  an  extradition  proceed- 
ing ia  that  found  in  the  treaty  under  which 
tbe  extradition  ia  demanded,  and  the  legia- 
lation  by  Congreaa  in  aid  thereof.  Tbua, 
article  1  of  the  treaty  nith  Italy  of  1863 
[IS  Stat,  at  L.  029}  (vol.  ],  Treaties,  Con- 
ventiona,  etc,  of  tbe  United  SUte^  1910, 
p.  9M),  reada  aa  followa; 

"The  government  of  the  United  States 
and  the  government  of  Italy  mutually  agreo 
to  deliver  up  persona  who,  having  b^n  con- 
victed of  or  charged  with  tbe  crimes  apeci- 
fled  in  tbe  following  article,  committed 
within  tbe  jurisdiction  of  one  of  the  con- 
tracting parties,  shall  seek  an  asylum  or  be 
found  within  tbe  territoriea  of  the  other; 
Provided,  that  this  shall  only  be  done  npon 
•uch  evidence  of  criminality  aa,  according 
to  the  laws  of  tbe  place  where  tbe  fugitive 
or  person  so  charged  shall  b«  found,  would 
justify  his  or  her  apprehension  and  com- 
mitment for  trial,  if  tbe  crime  bad  been 
there  committed." 

One  of  the  crimes  specified  in  the  sec- 
tion following  is  murder. 
0  By  article  5  it  is  provided  that: 
Ig  "When,  however,  Uie  fugitive  shall  have 
■  been  merely  ■charged  with  crime,  a  duly  au- 
thenticated copy  of  the  warrant  for  his  ar- 
rest in  the  country  where  the  crime  may 
have  been  committed,  or  of  the  depositiona 
npon  whiob  such  wanaut  may  have  been  is- 
aned,  muat  accompany  the  requisition  aa 
aforesaid.  The  President  ol  the  United 
Statea,  or  the  proper  executive  authority 
in  Italy,  may  then  isaue  a  warrant  tor  l^e 
apprehenaion  of  tbe  fugitive,  in  order  that 
he  may  be  brought  before  the  proper  ju- 
dicial authority  tor  examination.  It  it 
■hould  then  be  decided  that,  according  to 
law  aud  tbe  evidence,  the  extradition  is  due 
pnrsuaat  to  the  treaty,  the  fugitive  may 
be  given  up  according  to  the  forms  pre- 
scribed in  such  cases." 

That  article  was  amended  by  tbe  addi- 
tional treaty  of  18S4  (vol.  I,  Treaties  and 
Conventions,  p.  98G)  by  a  clause  added  in 
these  words : 

"Any  competent  judicial  magistrate  of 
either  of  the  two  countrica  shall  be,  author- 


ised, after  the  nzhibition  of  a  Mr(!IIcat« 
signed  by  the  Minister  of  Foreign  AH'Birs 
[of  Italy]  or  tbe  Secretary  of  Stale  [of 
the  United  States],  attesting  that  a  requi* 
aition  baa  been  made  by  the  government  of 
tbe  other  country  to  secure  tbe  prelimi- 
nary arrwt  of  a  peraon  eoademned  for  or 
charged  with  having  therein  committed  a 
crime  for  which,  pursuant  to  tbia  conven- 
tion, extradition  may  be  granted,  and  on 
complaint  duly  made  under  oath  by  a 
person  oognicant  of  the  fact,  or  by  a  diplo- 
matic or  consular  officer  of  the  demanding 
government,  being  duly  authorised  by  tbe 
latter,  and  attesting  that  the  aforesaid 
crime  was  thus  perpetrated,  to  issue  a 
warrant  for  the  arrest  of  the  person  thus 
inculpated,  to  the  end  that  he  or  she  may 
be  brought  before  tbe  said  magistrate,  s» 
that  tbe  evidence  of  bis  or  her  criminality 
may  be  beard  and  considered ;  and  the  per- 
son thus  aoensed  and  imprisoned  shall  from 
time  to  time  be  remanded  to  prison  until 
a  formal  demand  for  his  or  her  extradi* 
tion  shall  be  made  and  supported  by  evi- 
dence, aa  above  provided;  if,  however,  the^ 
requisition,  together  with  tbe  docnmentslj 
Vbove  provided  for,  shall  not  be  mads,  as* 
required,  by  the  diplomatic  representative 
of  the  demanding  government,  or.  In  bis 
absence,  by  a  consular  officer  thereof,  within 
forty  days  from  tbe  date  of  tbe  arrest  of 
the  accused,  the  prisoner  shall  be  set  at 
liberty."     [U  BUt.  at  L.  1002.] 

Heaara.  R.  Floyd  Clarke  and  William  D. 
Edwarda  for  appellant. 
Hr.  Pierre  P.  Oarven  for  appelleea.       « 

*Mt.  Justice  Iiurhin,  after  making  tbs* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

A  writ  of  habeaa  carpus  cannot  be  used 
aa  a  writ  of  error.  If  Judge  Blair  bad 
jurisdiction  of  tbe  person  of  the  accused 
and  of  the  subject-matter,  and  had  before 
bim  competent  l^al  evidence  of  the  com- 
mission of  this  crime  with  which  the  ap- 
pellant was  charged  in  the  complaint, 
which,  secording  to  the  law  of  New  ijersey, 
would  justify  his  apprehension  and  com- 
mitment for  trial  if  tbe  crime  bad  been 
committed  ill  that  state,  bis  decision  may 
not  be  reviewed  on  habeas  corpus.  Terlin- 
den  V.  Ames,  184  U.  8.  270,  278,  40  L.  ed. 
534,  641,  22  Sup.  Ct.  Bep.  4B4,  12  Am. 
Crim.  Rep.  424;  Bryant  v.  United  States. 
167  U.  S.  104,  42  L.  ed.  94,  17  Sup.  Ct. 
Bap.  T44;  HcNomara  v.  Heukel,  226  U.  8. 
020,  ST  L.  ed.  — ,83  Sup.  Gt.  Rep.  140. 

By  a  stipulation  filed  in  tbe  case  for  the 
puipoae  of  this  review,  it  is  agreed  that 
the   eridenee   presented   to  Judge   Blslr   ut 
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tlie  murder  witb  which  the  accuBed  wu 
charged,  and  of  his  crimiaftlit;,  w&a  niffl- 
cient  to  meet  the  treat;  and  statutory  r«- 
quiremente  of  the  eaae,  and  the  errors  u- 
signed  in  this  court,  queationing  ita  l^ality 
And  competency,  M  well  aa  those  aa  to  the 
alleged  abaence  of  a  warrant  or  deposition 
upon  which  auch  warrant  waa  iaaoed,  have 
been  withdrawn.  But  neither  thii  itipiila- 
tion,  nor  the  withdrawal  of  the  assignmenta 
of  error  referred  to,  is  to  affect  any  of 
the  mattera  raised  by  other  abjeati<Hia 
^  pointed  out  in  other  aflsignments. 
^  The  objections  which  are  relied  upon  for 
•  the  purpose  of*  defeating  extradition  may 
be  conveniently  aununariaed  and  considered 
under  four  headai 

1.  That  evidence  of  the  insanity  of  tho 
accused  was  offered  and  excluded. 

2.  That  the  evidence  of  a  formal  demand 
for  the  extradition  of  the  accused  waa  not 
filed  until  more  than  forty  daya  after  the 
arrest 

S.  That  appellant  is  a  eitisen  of  the 
United  States,  and  that  the  treaty,  in  pro- 
Tiding  for  the  extradition  of  "peraons"  ac- 
cused of  crime,  doea  not  Include  persons 
who  are  citizena  or  subjecta  of  the  nation 
apon  whom  the  demand  Is  made. 

4.  That  if  the  word  "person,"  as  use 
the  treaty,  includes  eitiiens  of  the  aaylum 
country,  the  treaty,  in  so  far  as  it  cavers 
that  subject,  has  been  abrogated  by  the 
conduct  of  Italy  in  refusing  to  deliver  up 
its  own  dtlEena  upon  the  demand  of  the 
United  States,  and  by  the  enactment  of  a 
municipal  law,  since  the  treaty,  forbidding 
the  extradition  of  cltiiens. 

We  will  consider  these  objections  in  their 

1.  Was  evidence  of  insanity  improperly 
excluded  T 

It  must  be  conceded  that  impressive 
deuce  of  the  insanity  of  the  accused 
tiered  by  him  and  excluded.  It  is  now  said 
that  this  ruling  was  erroneous.  But  1' 
this  is  not  a  writ  of  error,  and  mere  ei 
in  the  rejection  of  evidence  are  not  subject 
to  review  by  a  writ  of  habeas  corpus. 
Benson  v.  McMahon,  127  U.  S.  4BT,  461,  32 
L.  ed.  234,  236,  6  Sup.  Ct.  Rep.  1240; 
Terlinden  v.  Ames,  1S4  U.  S.  270,  278,  46 
L.  ed.  634,  S41,  22  Sup.  Ct.  Rep.  484,  12 
Am.  Crim.  Rep.  424;  McNomara  v.  Henkel, 
226  U.  a.  520, 67  L.  ed.  — .33  Sup.  Ct.  Hep. 
146,  In  the  McN'amara  Case,  certain  de- 
positions had  been  received  for  the  prose- 
cution over  objection.  This  court  said  that 
there  waa  legal  evidence  on  which  to  base 
the  action  of  the  commieaioner  in  heading 
the  accused  for  extradition,  irrespective  of 
the  depositions  objected  to. 
£  But  it  U  aaid  Uiat  the  act  of  1882  <S2 
?BUt.  kt  Ik*tlS,  IS,  ehap.  178,  U.  S.  Cc«ip. 


Stat.  1901,  p.  3594).  reqnires  that  the  de- 
fendant's witneaaea  shall  be  heard.  That 
section  is  moat  inartificially  di^wn.  It 
reads  as  follows; 

"That  on  the  hearing  of  any  case  under  a 
claim  of  extradition  by  any  foreign  gov- 
ernment, upon  affidavit  being  filed  by  the 
person  charged,  setting  forth  that  there 
are  witnesses  whose  evidenoe  is  material  to 
his  defense,  that  he  caDoot  safely  go  to 
trial  without  them,  what  he  expects  to 
prove  by  each  of  them,  and  that  he  is  not 
poaseased  of  sufficient  means,  and  is  actual- 
ly unable  to  pay  the  fees  of  such  witneasea, 
the  judge  or  commissi  oner  before  wham 
such  claim  for  extradition  is  heard  may 
order  that  such  witnesses  be  subpcEnaed; 
and  in  such  cases  the  costs  incurred  in  the 
process,  and  the  fees  of  witnesses,  shall  be 
paid  in  the  same  manner  that  similar  fees 
are  paid  in  the  case  of  witnesses  subpcenaed 
in  hdialf  of  the  United  States." 

The  contention  is  that  the  effect  of  this 
proviaion  ia  to  give  the  accused  the  right 
to  introduce  any  evidence  which  would  be 
admiasibie  upon  a  trial  under  an  iaaue  of 
not  guilty.  To  this  we  cannot  agree.  The 
prime  purpose  of  the  aection  ia  to  afford 
the  defendant  the  means  for  obtaining  the 
testimony  of  witnesaes,  and  to  provide  for 
their  fees.  In  no  sense  does  the  statute 
make  relevant,  legal,  or  competent  evidence 
which  would  not  have  been  competent  before 
the  atatute  upon  aueh  a  hearing.  True,  the 
statute  Bpeaka  of  evidence  "material  for  hie 
defense,  without  which  he  cannot  go  eafely 
to  trial,"  but  we  cannot  discover  that  Con- 
gress intended  to  depart  from  the  provisions 
of  the  1st  article  of  the  treaty,  which  re- 
quires that  a  lurrender  shall  be  made 
"upon  such  evidence  of  criminality  aa,  ac- 
cording to  the  laws  of  the  place  where  the 
fugitive  or  person  ao  charged  shall  be 
found,  would  justify  his  or  her  apprehen- 
sion and  commitment,  if  the  crime  had 
been  there  committed."  The  provision  is  ^ 
common  to  many  treaties,  and  Congreas,  bye 
f  5270,  Revised  Statutes,  has,  in  aid  *of  • 
such  treaties,  prescribed  the  procedure 
upon  sneh  a  hearing  in  these  words: 

"Whenever  there  is  a  treaty  or  conven- 
tion for  extradition  between  the  govern- 
ment of  the  United  States  and  any  foreign 
government,  any  juatice  of  the  Supreme 
Court,  circuit  judge,  district  judge,  com- 
misaioner,  authorized  so  to  do  by  any  of 
the  courts  of  the  United  States,  or  judge 
of  a  court  of  record  of  general  jurisdic- 
tion of  any  state,  may,  upon  complaint 
made  under  oath,  diarging  any  person 
found  within  the  limits  of  any  state,  dis- 
trict, or  territory,  wltit  having  committed 
within  tha  Jnxisdletlon  of  any  aneh  fv- 
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agn  govemnieiit  any  of  the  erimes  provided 
for  by  aueh  treaty  or  convention,  iwue  hii 
warrant  for  the  apprehension  of  tbe  person 
■o  charged,  that  he  may  be  brougbt  before 
anch  juatice,  judge,  or  commigsioDer,  to  tbe 
end  tha,t  the  evidence  of  criminality  may 
be  heard  and  considered.  If,  on  mcb  hear- 
ing, he  deenu  the  evidence  auffleient  to  hub- 
tain  the  charge  under  the  proviaion*  of  the 
proper  treaty  or  convention,  he  ihall  certify 
the  same,  together  witti  a  copy  of  all  the 
teetimony  taken  before  bin,  to  the  Secre- 
tary of  State,  that  a  warrant  may  iiaue 
upon  the  requisition  of  the  proper  authori- 
ties of  sneh  foreign  government,  for  the 
■urrender  of  such  person,  according  to  the 
ctipniations  of  the  treaty  or  conventioni 
mad  he  shall  issue  his  warrant  for  the  com- 
mitment of  the  person  so  charged  to  the 
proper  jail,  there  to  remain  until  such  lur- 
render  aball  be  made." 

Judge  Blair  made  the  oertiflcate  in  form 
and  substance  in  conformity  with  the 
•tatute,  and  upon  the  receipt  of  that,  a 
warrant  was  duly  issued  for  the  surrender 
of  the  appellant  to  the  agents  of  the  Italian 
government. 

In  Benson  v.  HcUahon,  nipra,  this  court 
■aid  of  a  similar  provision  in  the  treaty 
with  Mexico  [12  Stat,  at  L.  IISB],  in  con- 
nection with   §  6270,  Sevised   Statutes, — 

•  **raking  this  provision  of  the  treaty  and 
§  that  of  the  Revised  Statutes  above  recited, 

*  we  are  of  opinion  tbat'the  proceeding  be- 
fore the  commissioner  is  not  to  be  re- 
garded as  in  the  nature  of  a  final  trial  hy 
which  the  prisoner  could  be  convicted  or 
acquitted  of  the  crime  charged  againat  him, 
but  rather  of  the  character  of  those  pre- 
liminary ecami nations  which  take  place 
every  day  in  this  country  before  an  exam- 
ining or  committing  magistrate  for  the 
purpose  of  determining  whether  a  ease  is 
made  out  which  will  justify  the  holding 
of  the  accused,  either  by  imprisonment  or 
under  hsil,  to  nltimately  answer  to  an  in- 
dictment or  other  proceeding,  in  which  he 
shall  be  finally  tried  upon  the  oharge  made 
against  bim.  The  language  of  the  treaty 
which  we  have  cited,  above  quoted,  explicit- 
ly provides  that  'the  commission  of  the 
«rime  shall  be  so  established  ss  that  the 
laws  of  the  country  in  which  the  fugitive  or 
the  person  so  accused  shall  be  found  would 
justify  his  or  her  apprehension  and  com- 
mitment for  trial  if  the  crime  had  been 
there  committed.'  His  prescribes  the  pro- 
ceedings in  these  preliminary  examina- 
tions as  accurately  aa  language  can  weD 
do  it.  The  act  of  Congress  conferring 
jariadietion  upon  the  commissioner,  or 
other  examining  offlcer,  it  may  be  noted  in 
this  connection,  says  that  if  he  deems  the 
«rfdaiM   ralBdent  to   luataln   the  oharge 


under  the  provisions  of  the  treaty,  he  shall 
certify  the  same,  together  with  •  copy  of 
all  tlie  testimony,  and  issue  bis  warrant  for 
the  commitment  of  the  person  so  charged. 
"W«  are  not  sitting  in  this  court  on  the 
trial  of  the  prisoner,  with  power  to  pro- 
nounce bim  guilty  and  punish  him,  or  de- 
clare him  innocent  and  acquit  him.  We  are 
now  engaged  simply  in  an  inquiry  as  to 
whether,  under  the  construction  of  the  act 
of  Congress,  and  the  treaty  entered  into 
between  this  eountry  and  Mexico,  there  was 
legal  evidence  before  the  commissioner  to 
justify  him  in  exercising  his  power  to  com- 
mit the  person  accused  to  custody  to  await 
the  requisition  of  the  Mexican  govern- 
To  repeat,  the  act  of  1B82  does  not  prv-J 
scribe  the  extent*to  which  evidence  thus  oh-* 
tained  sbBll  be  admitted,  and  we  quito 
agree  with  the  view  expressed  by  Judge 
Brown,  in  Re  Wadge,   IS   Fed.   804,   who 

"The  phrase  In  1 3  of  the  net  of  August 
3,  1892,  'that  he'  (the  accused)  'cannot 
safely  go  to  trial  without  them'  (wit- 
nesses), cannot  he  construed  a*  giving  a 
right  to  a  full  trial  in  violation  of  treaty 
stipulations;  but  it  must  be  conlned  to 
such  a  preliminary  hearing  only  as  was 
already  allowable  under  the  existing  prac- 
tice; ou.,  such  as  is  appropriate  to  a  bear- 
ing having  reference  only  to  a  commitment 
for  future  trial." 

There  is  not  and  cannot  well  be  any  uni- 
form rule  determining  how  far  an  exam- 
ining magistrate  should  hear  the  witnesses 
produced  by  an  accused  person.  The  pro- 
ceeding is  not  a  trial.  The  issue  is  confined 
to  the  single  question  of  whether  the  evi- 
dence for  the  state  malcea  a  prima  facie  case 
of  guilt  sufficient  to  make  it  proper  to  bold 
the  party  tor  trial.  Such  committing 
trials,  if  they  may  he  called  trials  in  any 
legal  sense,  are  usually  r^fnlated  hy  local 
statutes.  Neither  can  the  courts  be  ex- 
pected to  bring  about  uniformity  of  prao- 
tice  as  to  the  right  of  such  an  accused  per- 
son to  have  bis  witnesses  ezamiaed,  since 
if  they  are  beard,  that  is  the  end  of  the 
matter,  aa  the  ruling  cannot  be  reversed. 

In  this  ease  the  magistrate  refused  to 
hear  evidence  of  insanity.  It  Is  claimed 
that  becRuse  be  excluded  such  evidence,  the 
judgment  committing  appellant  for  extradi- 
tion is  to  he  set  aside  aa  a  anility,  and  the 
accused  set  at  liberty.  At  most  the  ex- 
clusion was  error,  not  reversible  by  babeaa 
corpus.  To  hare  witnesses  produced  to 
contradict  the  testimony  for  the  proseou- 
tion  is  ohvlonsly  a  very  different  thing 
tram  hearing  witnesses  for  tbe  purpose  of 
explaining  matters  referred  to  hy  the  wlt- 
aetaes  for  the  government.     "Biia  ■*'«*'■?- 
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tion  wka  taken  ij  Mr.  JmtiM  WMhingt«n 
in  the  cue  of  United  St«tea  t.   White,  2 

SWMh.  a  C.  29,  Fed.  Cm.  No.  UfiAi,  when 
he  Mid: 
*  *  "Geneimlly  tpealcing,  the  defenduit'l  wit- 
ne«aee  are  not  examined  npcn  &d  applioa- 
tion  to  bind  him  over  to  answer  upon  a 
triminal  charge.  The  detendant'i  witaeuei 
are  nerer  tent  to  the  pand  jury,  except 
where  the  attorney  for  the  proMcution  oon- 
•enti  thereto.  But  in  thia  incipient  etaga 
of  the  proEecntion,  the  judge  may  examine 
witneaaea  who  were  preaent  at  the  time 
when  the  offence  la  aaid  to  have  been  omn- 
mitted,  to  explain  what  ia  aaid  by  the  vit- 
neaaea  for  the  proaeeutlon;  and  the  eiou- 
examinatlon  of  the  witneseea  for  the 
proaecution   ia  certainly   improper." 

We  therefore  conclude  that  the  ezamin- 
tng  magistrate  did  not  exceed  hia  antbority 
ia  excluding  evidence  of  insanity.  If  the 
evidence  was  only  for  the  pnrpoae  of  abow- 
Ing  preaent  insanity  by  reaaon  of  which 
tiie  accused  waa  not  citable  of  defending 
the  ebarge  of  crime,  it  la  an  objection  which 
ihould  be  talten  before  or  at  the  time  of 
his  trial  for  the  crime,  and  heard  by  the 
eotut  having  jurisdiction  of  the  erime.  If 
it  waa  offered  to  show  inaaaitr  at  the  time 
of  the  eommiaaion  of  the  erime,  tt  waa  ob- 
vioualy  a  defense  which  ahould  be  heard  at 
the  time  of  hia  trial,  or  by  a  preliminarj' 
hearing  in  the  jurisdiction  of  the  crime,  if 
ao  provided  for  by  Ita  lawa.  By  the  law  of 
New  Jersey,  insanity  as  an  excuse  for  crime 
is  a  detenae,  and  the  burden  of  malting  it 
out  ia  upon  the  defendant.  Graves  r.  State, 
M  K.  J.  L.  203,  4  Am.  Crlm.  Rep.  386; 
State  T.  Haioni,  TB  N.  J.  L.  336,  941,  74 
Atl.  688,  20  Ann.  Cea.  204;  SUte  v.  Pea- 
oock,  00  N.  J.  L.  34,  36,  11  Atl.  2T0.  A 
defendant  baa  no  general  right  to  have  evi- 
dence exonerating  him  go  before  a  grand 
jury,  and  unleas  the  prosecution  consents, 
sudi  witnesses  may  be  excluded.  I  Chitty, 
Crim.  Law,  S18;  United  States  r.  White, 
supra;  Respublica  v.  Hhatfer,  1  Dall.  236,  1 
L.  ad.  118;  United  States  v.  Palmer,  2 
Cranch,  C.  C.  11,  Fed.  Caa.  No.  19,969; 
United  States  v.  Terry,  39  Fed.  3Sfi,  362. 

2.  It  was  next  objected  that  no  formal 
demand  for  the  extradition  of  the  appellant 

5  waa  made  within  forty  days  after  hia  ar- 
rest, and  that  he  waa  therefore  entitled  to 
be'Mt  at  liberty.  He  objection  is  founded 
upon  the  supplemental  convention  with 
Italy  of  18S4,  heretofore  aet  out. 

A  "eertiflcate,"  such  as  waa  indicated  by 
that  eonvention,  waa  undoubtedly  "ex- 
hibited" to  the  committing  magistrate,  and 
waa  the  basis  of  his  action.  The  other 
part*  of  the  provisiMi  are  not  clear.  What 
is  referred  to  by  the  phraoe,  "the  requlai- 
tioo,  tatBOMi  with   the  documents   above 


provided,"  ete.,  which  is  required  to  be 
made  within  for^  days,  or  the  person  aet 
at  liberty!  The  "eertiflcate"  attesting 
"that  a  requisition  has  bem  made,"  etc, 
waa  "exhibited"  to  Judge  Blair;  and  we 
tail  to  find  in  this  clause  of  tjie  treaty 
any  requirement  that  the  subsequent 
"formal  demand"  for  the  extradition  shall 
be  filed  with  the  magistrate  within  lor^ 
days  after  the  arrest  of  the  accused,  or 
at  any  other  time.  The  whole  of  the  con- 
vention should  be  read  together  and  in  con- 
nection with  I C270,  Revised  Statutes, 
which  is  applicable  to  all  treaties.  Under 
i  S270,  any  one  of  the  judicial  ofBcera 
named  therein  may,  upon  c<»nplaint,  char- 
ging one  of  the  crimes  named  in  the  treaty, 
isaue  his  warrant  of  arrest  and  hear  the' 
evidence  of  criminality.  This  done,  his 
duty  is,  if  he  deems  the  evidence  aufHeient 
to  hold  the  accused  for  extradition,  to 
commit  him  to  jail,  and  to  certify  bia  con- 
clusion, with  the  evidence,  to  the  Secretary 
of  State,  who  may  then,  "upon  the  requiai- 
tion  of  the  proper  authorities  of  aueh  for- 
eign government,  issue  his  warrant  for  the- 
surrender  of  the  accused.  Revised  Statutes, 
£S  8272,  S273.  Of  course,  the  effect  of  the 
supplementary  treaty  of  1&84,  bcio^  later 
than  the  statutory  requirementa  shove 
referred  to,  is  to  auperaede  the  statute  In 
so  far  as  there  is  a  necessary  eonfliet  in 
the  carrying  out  of  the  extradition  obliga- 
tion between  this  country  and  Italy.  But, 
as  observed  in  Orln  v.  Shine,  187  U.  S.  ISl, 
19],  47  L.  ed.  130,  136,  23  Sup.  Ct.  Rep. 
98,  12  An.  Crim.  Bep.  388,  "Congrcaa  ha> 
a  perfect  right  to  provide  for  the  extradi- 
tion of  criminals  in  ita  own  way,  with  or^ 
without  a  treaty  to  that  effect,  and  to  de-^ 
clare'that  foreign  criminals  shall  be  sur-* 
rendered  upon  such  proofs  of  criminality 
as  It  may  judge  sufficient.  Castro  v.  Dd- 
Uriarte,  IS  Fed.  93.  This  appears  to  have 
been  the  object  of  J  0270,  which  ia  b{>- 
plicable  to  all  foreign  govemmenta  with 
which  we  have  treaties  of  extradition." 
This  section,  by  ita  very  terms,  spiles  "in 
all  cases  in  which  there  now  eztata  or  here- 
after may  exist,  any  tresty  or  convention 
for  extradition."  Had  there  been  no  law  of 
Congress  upon  the  subject,  the  method  of 
prooedure  prescribed  by  the  supplementary 
trea^  of  1S84  would  necessarily  have  l>een 
the  proper  one,  and  the  conmiitting  magis- 
trate could  have  proceeded  only  according 
to  the  treaty,  for  that  would  have  been  the 
only  law  of  the  land  applicable  to  the  ease 
and  the  only  source  of  hia  authority. 

It  waa  therefore  competent  for  Jndg* 
Blair  to  act  upon  the  complaint  made  be- 
fore him  Independently  of  any  prelimlnair 
mandate  or  owttflcate,  such  as  was  in  faiA 
issued  and  "exhibited"  to  Um  in  this  ma^ 
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being  plainly  anthoriied  lo  to  do  bj  th« 
teniii  of  3  6270.  The  personal  right*  of  the 
Accused  are  aaved  b;  the  provisiona  of  the 
Muue  •cction,  since  he  could  only  have  been 
surrendered  upon  the  warrant  of  the  Sec- 
retary of  State,  based  upon  the  eridenoe 
presented  upon  the  hearing,  and  the  conclu- 
«ion  ol  the  sufficiency  of  the  evidence  of 
criminality  certifled  to  the  Secretary  of 
State,  and  upon  a  formal  requisition  for 
■extradition.  Caatro  v.  DeUriart«,  18  Fed. 
as,  S7:   Qrin  t.  Shine,  supra. 

Construed  in  the  light  of  tha  original 
And  tupplementary  convention!  with  Italy, 
and  of  9  52TQ,  Revised  Statutes,  we  do  not 
4nd  that  it  was  obligatory  that  the  "formal 
■demand"  referred  to  in  the  1834  clause 
should  be  proven  in  the  preliminary  pro- 
«Mding  within  forty  days  after  the  arrest. 
That  is  a  demand  made  upon  the  executive 
authority  of  the  United  States  by  the  ex- 
ecutive authority  of  Italy.  It*  prssenta- 
B  tion  was  not  necessary  to  give  the  exam- 
Ij  ining  magistrate  Jurisdiction.  Such  n 
*  formal  demsjid*wa8  in  fact  made  on  July 
28,  1010,  leas  than  forty  days  after  the 
«rreet.  That,  tc«ether  with  the  certificate 
■of  the  magistrate  and  the  evidence  submit- 
ted to  him,  was  the  authority  of  law  under 
-which  the  Secretary  ol  State  issued  his 
warrant  of  extradition.  Every  requirement 
ot  the  law,  whether  it  appears  in  the  treaty 
or  in  the  act  of  Congress,  was  subatanUally 
eomplied  with.  This  was  the  construction 
placed  npon  the  treaty  by  Mr.  Secretary 
Knox  in  answer  to  tha  same  objection  made 
to  him  before  be  issued  hia  warrant,  and 
also  of  Judge  Rellstab,  who  dismissed  the 
petition  for  a  writ  of  habeas  corpus,  and 
from  whose  decree  this  appeal  comes. 

3.  By  article  1  of  the  extradition  treaty 
-with  Italy,  the  two  goveminenta  mutually 
agres  to  deliver  up  all  persons  who,  having 
been  convicted  of  or  charged  with  any  of 
the  crimes  specified  in  the  following  article, 
committed  within  the  juriedietion  of  one 
-of  the  contracting  parties,  shall  seek  an 
asylum  in  the  other,  eto.  It  is  dimmed 
-fay  counsel  for  the  appellant  that  the  word 
""persons,"  as  used  in  this  article,  does 
ttot  include  persona  who  are  citizens  of  the 
asylum  country. 

That  the  word  "peraons"  etymologloally 
Includes  citizens  aa  well  as  those  who  ara 
not  can  hardly  be  debatable.  He  treaty 
eontaina  no  reservation  of  citlsens  of  tha 
wnntry  of  asylum.  The  contention  Is  that 
aa  express  exclusion  of  citizens  or  sub- 
ject* is  not  necessary,  as  by  implication 
from  accepted  prlneiplea  of  public  law,  per- 
sona who  are  eitiMms  of  the  asylum  coun- 
try ara  oxeluded  from  extradition  oonven- 
-tttaa  anleas  ex^eaaly  iaelndad.    This  was 


the  poaition  taken  by  tha  Fordgn  Miniat«( 
of  Italy  in  a  correspondence  in  1S90  with 
the  Seeretaxy  of  State  of  the  United  States, 
concerning  a  demand  made  by  the  United 
Statea  for  the  extradition  of  Bevivini  and 
Villella,  two  subjects  ol  Italy  whose  extra- 
dition was  sought,  that  they  might  be  trieda 
tor  a  crime  committed  in  thia  country.^ 
Their  extradition  was  refused*by  Italy  on* 
account  of  their  Italian  nationality.  The 
Foreign  Minister  of  Italy  advanced  in  faTor 
of  the  Italian  position  these  grounds:  (a) 
That  the  Italian  Penal  Code  of  18S0,  in  az- 
preaa  terms  provided  that,  "the  extradition 
of  a  eitizen  is  not  permitted;"  (h)  that  a 
crime  committed  by  an  Italian  subjeot  in 
a  foreign  country  was  pDnishable  in  Italy, 
and,  therefore,  there  was  no  ground  for  say- 
ing that  unleaa  extradited  the  crime  would 
go  unpunished;  and  (c)  that  it  has  become 
a  recognixed  principle  of  publio  interna- 
tional law  that  one  nation  will  not  deliver 
its  own  citizens  or  snbjeets  upon  the  demand 
of  another,  to  b«  tried  for  a  crime  aommit> 
ted  in  the  territory  of  tbe  latter,  unless  it 
has  entered  into  a  convention  expressly  to 
contracting;  and  that  the  United  States 
had  itself  recognized  tha  principle  in  many 
treaties  by  inserting  a  clause  exempting 
citizens  from  extradition.  (United  States 
Foreign  Betations  1890,  p.  555.)  Ur. 
Blaine,  then  Secretary  of  State  cd  the 
United  States,  protested  against  the  posi- 
tion of  the  Italian  government,  and  main- 
tained tbe  view  that  citixens  were  included 
among  the  persona  subject  to  extradition 
unless  expressly  excluded.  His  defense  of 
the  position  is  full  and  remarkably  able. 
It  Is  to  b«  found  in  United  Statea  Foreign 
Relations  for  1890,  pp.  SS7,  S66. 

We  shall  pass  by  tbe  effect  of  the  Penal 
Code  in  preventing  the  author! tiea  of  Italy 
from  carrying  out  its  international  engage- 
ments to  surrender  citiaens,  for  that  has  no 
bearing  upon  the  question  now  under  oon- 
aideration,  whieh  is  whether,  under  aooepted 
principles  of  Intamatlonal  law,  citizens  ara 
to  be  regarded  a*  not  embraced  within  an 
extradition  treaty  unless  expressly  included. 
That  it  has  oome  t«  be  the  practiee  with  a 
preponderant  number  of  nations  to  refuae 
to  deliver  ita  citizens  ia  true;  but  this  ex- 
ception is  convincingly  shown  by  Mr.  Blaine 
in  his  reply  to  the  Foreign  Minister  of^ 
Italy,  and  by  the  thorough  consideration  ofS 
tha  whole  subject  by  Mr.  John 'Basset* 
Moore,  In  his  treatise  on  extradition,  chap, 
v.,  pp.  102,  193,  to  be  of  modern  origin. 
The  banning  of  tha  exemption  is  traced 
to  the  practice  between  France  and  the 
Low  Countriea  in  the  18th  century.  Owing 
to  the  existenea  in  the  mnnicipsl  law  of 
many  nations  ol  previsions  prohibiting  tbe 
extradition  of  citicena,  the  United  Statea 
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hu  in  lerersl  of  ita  extr&dition  treaties 
elaiues  exempting  citizens  trom  their  obli* 
gation.  The  treatiet  In  force  in  ISIO  iii»t 
therefore  be  diTided  into  two  classes:  those 
which  ezpresslf  exempt  eitiECns,  uid  those 
which  do  not.  Those  which  do  eontoin  the 
limitAtion  are  by  fu'  the  laiger  number. 
Among  the  treaties  which  provide  (or  the 
extradition  of  "persons,"  without  limit** 
tion  or  qualiflcatioD,  are  the  following: 

Witb  Great  BriUio,  November  10,  1S48, 
[12  SUt.  at  L.  672],  extended  July  12, 
18S9  [20  Stat  at  L.  1G08],  United  States 
Treaties  1910,  pp.  660  and  740. 

With  France,  April  13,  1844,  id.  p.  626 
[8  Stat,  at  L.  680]. 

With  Italy,  March  23,  1SS8,  id.  p.  S66 
[16  Stat,  at  L.  629]. 

With  Venezuela,  August  27,  1860,  id.  p. 
1S4S  [12  Btat.  at  L.  1143]. 

With  Ecuador,  1S72,  id.  p.  43S  [IS  SUt 
at  L.  TGS]. 

With  Dominican  Bepublic,  1S07,  Id.  p. 
413   [16  Stat  at  L.  473]. 

The  treaty  with  Japan  of  1886,  id.  p. 
1025,    contains    a    qualification    in    these 

"Art  7.  Neither  of  the  contracting  par- 
ties shall  be  bound  to  deliver  np  its  own 
citizens  or  subjects  under  tbe  atipulationa 
of  this  convention,  but  they  shall  have  the 
power  to  deliver  them  up,  if,  in  their  dis- 
cretion, it  be  deemed  proper  to  do  so." 
[84  Stat  at  I*  1017]. 

The  conclusion  we  reach  !s,  that  there  is 
no  principle  of  international  law  by  which 
citizens  are  excepted  out  of  an  agreement 
to  surrender  "persons,"  where  no  such  ex- 
ception is  made  in  the  treat;  itself.  Upon 
the  contrary,  the  word  "persons"  includes 
alt  persons  when  not  qualified  as  It  is  In 
some  of  the  treaties  between  this  and  other 
e  nations.  That  this  country  bas  made  such 
•  an  exception  In  some  of^ts  conventions  and 
not  in  others  demonstrates  that  the  con- 
tracting parties  were  fully  aware  of  the 
consequences  unless  there  was  a  clause 
quailing  the  word  "persons."  This  inter- 
pretation has  been  eonsistently  upheld  by 
the  United  States,  and  enforced  under  the 
several  treaties  which  do  not  exempt  etti- 
zens.  That  Italy  has  not  conformed  to  this 
view,  and  the  effect  of  this  attitude,  will 
be  considered  later.  But  that  the  United 
States  has  always  construed  its  obligation 
as  embracing  its  citizens  is  Illustrated  by 
the  action  of  the  executive  branch  of  the 
government  in  this  very  instance.  A  con- 
struction of  a  treaty  by  the  political  de- 
partment of  the  government,  while  not  cDn- 
duslVB  upon  a  court  called  upon  to 
oonstrue  such  a  treaty  in  a  matter  involving 
personal  rights,  is  nevertheless  of  much 
weight 


The  subject  is  summed  up  by  Mr.  John 
Baaaett  Moore  in  bis  work  on  ExtraditiM, 
vol.  1,  p.  170,  S138,  where  he  says: 

"  'Persons'  includes  citizens.  In  respect 
to  the  persons  to  be  surrendered,  the  extra- 
dition treaties  of  the  United  States  all  em- 
ploy the  general  term  'persons,'  or  'all  per- 
sona.' Hence,  where  no  express  exception  is- 
made,  the  treatica  warrant  no  distinctions 
as  to  nationality.  Writing  on  the  general 
subject  of  the  extradition  treaties  of  the 
United  States  and  the  practice  thereunder, 
Mr.  Seward  said:  'In  some  of  the  United 
States'  extradition  treaties  it  is  stipulated 
that  the  citizens  or  subjects  of  the  parties 
shall  not  be  aorrendered.  Where  there  is 
no  express  reservation  of  the  kind,  ther* 
would  not,  it  is  presumed,  be  any  hesitation 
in  giving  up  a  citiseu  of  the  United  States 
to  be  tried  abroad.'  Such  bas  been  the  imi- 
form  and  unquestioned  practice  under  th* 
treaty  with  Great  Britain  of  1842,  in  which 
the  term  'all  persons'  ie  used." 

The  effect  of  yielding  to  the  interpreta- 
tion urged  by  Italy  would  have  brought 
about  most  serious  consequences  as  to 
other  treaties  then  in  force.  One  of  these^ 
was  the  extradition  treaty  with  Qreat^ 
Britain,  made  as  far  back'aa*1843.  Imu-< 
much  as  under  the  law  of  that  country,  as 
of  this,  crimes  committed  by  their  dtizeus 
within  the  jurisdiction  of  another  country 
were  punishable  only  where  the  crime  was 
committed,  it  was  important  that  the 
Italisn   interpretation  should    not  be  ae- 

4.  We  come  now  to  the  contention  that 
by  the  refusal  of  Italy  to  deliver  up  fugi- 
tives of  Italian  nationality,  the  treaty  has 
thereby  ceased  to  be  of  obligation  on  the 
United  States.  The  attitude  of  Italy  is  in- 
dicated by  its  Penal  Code  of  1900,  which 
forbids  the  extradition  of  citizens,  and  b7 
the  denial  in  two  or  more  instanoea  to 
recognize  tbia  obligation  of  the  trea^  W 
extending  to  its  citizens. 

During  a  preliminary  eorrespondenes 
between  the  Department  of  State  and  the 
Italian  Ofuergi  ffAffairet,  in  reference  to 
the  provisianal  arrest  and  detention  of  the 
appellant  under  articles  1  and  2  of  the 
treaty,  as  extended  fay  article  2  of  the  addi- 
tional convention  of  1884,  Mr.  Knox,  the 
then  Secretary  of  State,  inquired  "whether 
or  not  the  Department  is  to  understand 
that  by  initiating  extradition  proceedings 
for  the  surrender  of  this  American  citizen 
accused  of  committing  murder  in  Italy, 
your  government  wishes  to  be  understood 
as  surrendering  its  view  heretofore  enter- 
tained, and  as  being  now  willing  to  adopt 
as  to  cases  which  may  hereafter  arise  be- 
tween the  two  governments,  the  view  that 
the  ntradition  treatiea  of  1868,  18fl»  pS 
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8tat.  St  L.  T071,  and  1884,  betwean  the 
United  8ta.teB  and  It«ly,  require  the  iut- 
ninder  by  each  goTemment,  of  any  and  all 
peraonH,  irrespective  of  the  nationality, 
wbi^  bafing  been  convicted  lor  or  charged 
with,  commiMion  of  any  of  the  erimet 
■pecifled  in  the  treaty,  within  tha  JuriBdio- 
tion  of  one  of  the  coDtracting  parties, 
shall  seek  an  asylum  or  be  found  within  the 
territory  of'  the  other;  and  further  and 
specifically  to  inquire  whether  the  govern- 
ment of  Italy  now  proposes  as  to  all  esses 
arising  in  the  future,  to  deliver  to  the  gov- 
>•  emuieat  of  the  United  States,  under  and  in 
i  accordance  witii'the  treaty  provisiona,  those 
Italian  subjects  who,  committing  crimes  in 
the  United  States,  take  refuge  in  Italy." 

The  reply  to  this  was  as  follows: 

"July  1,  leio. 

"Mr.  Secretary  of  State:  By  telegram  of 
June  24,  last,  your  Excellency  inquired 
whether,  in  instituting  extradition  proceed- 
ings in  the  case  of  Porter  Charlton,  who 
eoufetsed  having  committed  murder  at 
Moltrasio,  the  King's  government  intended 
to  depart  from  the  rule,  heretofore  ob- 
served, not  to  surrender  its  own  subjects, 
and  whether  it  was  to  be  inferred  that 
Italians  guilty  ol  an  offense  committed  on 
American  territory,  who  should  take  refuge 
in  Italy,  should  hereafter  he  delivered  vrith- 
out  fail  to  the  American  government. 

"I  now  have  the  honor  to  inform  your 
Excellency  that  the  King's  government  can- 
not depart  from  the  principle  established 
by  our  law,  that  our  nationals  cannot  be 
surrendered  to  foreign  powers.  Further- 
more, this  principle  does  not  conflict  with 
the  provisions  of  the  extradition  conven- 
tion. Indeed,  it  seems  logical  that  so  far 
as  parity  in  the  matter  of  extraditing  their 
respective  citizens  or  subjects  is  concerned, 
«aeh  party  should,  in  the  absence  of  speciflc 
proviBionE  in  the  convention  itself,  be  guided 
by  the  spirit  of  its  own  le^slation. 

"The  Italian  law  does  not  consent  to  the 
extradition  of  nationals,  but  the  Italian 
courts  are  competent  to  try,  on  the  request 
of  a  foreign  government,  their  nationals 
who  may  have  committed  offenses  on  that 
government's  territory. 

"Contrariwise,  the  laws  of  the  United 
States,  by  not  permitting  local  tribunals  to 
try  American  citizens  for  offenses  commit- 
ted abroad,  seem  to  admit  of  tbeir  being 
extradited.  Otherwise  an  offender  would, 
under  the  egis  of  the  law  itself,  escape  the 
punishment  he  deserves. 

"I   have   the  honor  to   inform   your   Ex- 

>j  eellency     that     the     requisite     extradition 

•  papers  in  the  case  of  Porter  Charlton'will 

be  forwarded  to  me  without  delay,  and  in 

th«  meamcbjle  I  Ixg  yon  kindly  to  cause  tbe 


prisoner   to   be   held   in    provisional   deten- 

On  July  &8,  1010,  the  following  com- 
munication was  addressed  to  the  Secretary 
of  State,  and  was  received  on  July  30,  ISIO: 

"Mr.  Secretary  of  State:  Referring  to 
previous  communications,  and  in  accord- 
ance with  the  provisions  of  article  0  of  the 
extradition  convention  of  March  23,  18S8,  I 
have  the  honor  to  lay  before  your  Excellency 
a  formal  request  for  the  extradition  of 
Porter  Charlton,  who  has  confessed  the 
crime  of  murder  oommitted  on  the  person 
of  his  own  wife  at  Moltrasio,  Como,  which 
crime  is  specified  in  article  2,  g  I,  of  the 
said  convention. 

"Your  Excellency  has  already  been  so 
good  as  to  forward  to  me,  in  note  No.  864 
of  June  28  last,  the  preliminary  eertiflcate 
of  arrest  provided  by  article  2  of  the  addi- 
tional convention  of  June  11,  1884,  with  a 
view  to  the  provisional  arrest  of  the  above- 
named  accused. 

"In  support  of  this  request,  I  have  the 
honor  to  transmit  herewith  to  your  Ex- 
cellency the  record  of  prooeedings  conducted 
by  the  court  of  Como  in  the  ease  of  the 
aforesaid  murder.  The  papers  are  rtga- 
larly  vis&l  by  the  Embassy  of  the  United 
States  at  Rome. 

"Awaiting  the  Federal  'warrant'  and  the 
kind  return  of  the  inclosed  papers  for  sub- 
mission to  the  competent  court,  I  avail  my- 
self of  this  opportunity  to  renew  to  your 
Excellency,  together  with  my  tbanln  in  ad- 
vance, the  assurance  of  my  highest  con- 
sideration." 

To  this  the  SeereUry  of  State,  after  the 
conclusion  of  the  hearing  before  Judge 
Blair,  and  the  receipt  by  the  Department 
of  his  judgment  and  the  evidence  produced 
before  him,  replied  as  follows: 

Washington,  December  10,  IBOl. 

"Excellency :  In  compliance  with  the^, 
request  made  by  your  Embaasy  in  ita  notejj 
of  July  28  last,  and  in'pursuanee  of  exist-* 
ing  treaty  stipulations  b^ween  the  United 
States  and  Italy,  I  have  the  honor  to  In- 
close a  warrant  of  surrender  in  the  case 
of  Porter  Charlton,  charged  with  murder, 
committed  within  the  jurisdiction  of  the 
Kingdom  of  Italy,  and  examined  and  com- 
mitted for  surrender  by  the  Honorable 
John  A.  Blair,  judge  of  tbe  court  of  com- 
mon plena  in  and  (or  the  county  of  Hud- 
son, in  the  state  ol  New  Jersey. 

"Accept,  Excellency,  the  renewed  assur- 
ance of  my  highest  consideration." 

The  attitude  of  the  Italian  government, 
indicated  by  proffering  this  request  for  ex- 
tradition "in  accordance  with  article  S  of 
the  treaty  of   1868,"   is,  as  shown  by  tbs 
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eommunicfttion  of  July  lit,  net  out  »lbo\ 
mbitMitUlly  thii, — 

First.  Tfa&t  crime*  oominitted  by  an 
Americ«n  in  ft  foreign  country  were  not 
JniticiabU  in  the  United  Statee.  and  must 
therefore  go  unpunished  unleu  the  accused 
be  delivered  to  the  country  wherein  tfae 
erime  waa  committed  for  triaL 

Second.  Such  waa  not  the  cam  with 
Italy,  since,  under  tbe  lawi  of  Italy,  crimes 
omnmitted  by  ita  aubjeeta  in  foreign  lands 
were  juiticiable  in  Italy. 

Third.  That  as  a  consequence  of  the 
difference  in  the  municipal  law,  "it  waa  log- 
ical that  so  far  aa  parity  in  the  matter  of 
estraditlng  their  respective  citixens  or  aub- 
jeeta is  eoneeroed,  each  party  thould,  in 
the  absence  of  speciBc  provision!  in  the 
convention  itself,  be  guided  by  the  spirit 
of  Its  own  legislation." 

This  adherence  to  a  view  of  the  obliga- 
tion of  the  treaty  aa  not  requiring  one  coun- 
try to  surrender  its  nationals  while  it  did 
the  other  presented  a  situation  in  which 
the  United  States  might  do  either  of  two 
things;  namely,  abandon  its  own  interpre- 
tation of  the  word  "persoDe"  as  inoluding 
n  eitizeni,  or  adhere  to  its  own  interpreta- 
$  tion  and  surrender  the  appellant,  although 
*  the  obligation  had,*Bs  to  nationals,  ceased 
to  be  reciprocal.  The  United  States  could 
not  yield  its  own  interpretation  of  the 
treaty,  since  that  would  have  had  the  most 
•erioua  consequence  on  five  other  treaties  in 
which  the  word  "persons"  had  been  used  in 
its  ordinary  meaning,  as  including  all  per- 
sons, and,  therefore,  not  exempting  citi- 
■aus.  If  the  attitude  of  Italy  was,  as  eon- 
tended,  a  violation  of  the  obligation  of  the 
treaty,  which,  in  international  law,  would 
have  justifled  the  United  State*  In  denounc- 
ing the  treaty  aa  no  longer  obligatory.  It 
did  not  automatically  have  that  effect.  If 
the  United  BUtes  elected  not  to  declare  its 
abrogation,  or  oome  to  a  rupture,  the  treaty 
would  remain  in  force.  It  waa  only  void- 
able, not  void;  and  if  the  United  States 
should  prefer,  it  mi|^t  waive  any  breach 
which,  in  its  judgment,  had  occurred,  and 
conform  to  its  own  obligation  as  if  there 
bad  been  no  such  breach.  1  Kent,  Com.  p. 
ITS. 

Upon  this  subject  Vattel,  Kations,  ■452, 
says: 

"When  the  treaty  of  peace  is  violated  by 
one  of  the  contracting  parties,  tbe  other  has 
the  option  of  either  declaring  the  treaty 
null  and  void,  or  allowing  it  still  to  sub- 
sist; for  a  contract  which  contains  recipro- 
cal engagements  cannot  be  binding  on  him 
with  respect  to  the  party  who,  on  hie  side, 
pay*  no  regard  to  the  same  contract.    But. 


if  he  chooaes  not  to  come  to  a  rupture,  th* 
treaty  remains  valid  and  obligatory." 

GrotiUi  says   (bk.  3,  chap.  SO,  138)  : 

"It  Is  honourable  and  laudable  to  m^n- 
tain  •  peace,  even  after  it  has  been  violated 
by  the  other  party:  as  Scipio  did,  after  the 
many  treaoheroua  acts  of  tbe  Cartbaginiana. 
For  no  one  can  release  himself  from  an  ob- 
ligation by  acting  contrary  to  his  engape- 
ments.  And  though  it  may  be  further  said 
that  the  peace  is  broken  by  such  an  act,  yet 
the  breach  ought  to  be  tal:en  in  favour  of 
the  innocent  party,  il  he  thinks  proper  tO'* 
avail  himself  of  it."  ^ 

*In  S  Moore's  International  Law  Digest' 
page  306,  it  ia  said: 

"A  treaty  is  primarily  a  compact  betweot 
independent  nations,  and  depends  for  tbe 
enforcement  of  its  provisions  on  the  honor 
and  the  interests  of  the  governments  which- 
are  parties  to  it.  If  these  fail,  its  infrac- 
tion becomes  the  subject  of  international' 
reclamation  and  negotiation,  which  may 
lead  to  war  to  enforce  them.  With  this- 
judicial  tribunals  have  nothing  to  do." 

In  the  case  of  Re  Thomas,  12  Blatehf. 
370,  Fed.  Cas.  No.  13,887,  Mr.  Justice 
Blatchford   (then  diitrict  judge)  said: 

"Indeed,  it  is  difficult  to  see  how  such  a 
treaty  as  that  between  Bavaria  and  the- 
United  States  can  be  abrogated  by  the  ac- 
tion of  Bavaria  alone,  without  tlie  consent 
of  tbe  United  States.  Where  a  treaty  is 
violated  by  one  of  the  contracting  partita, 
it  rests  alone  with  the  injured  party  tO' 
pronounce  it  broken,  the  treaty  being,  iB> 
such  eaae,  not  absolutely  void,  but  voidable, 
at  the  election  of  the  injured  party,  who- 
may  waive  or  remit  the  infraction  commit- 
ted, or  may  demand  a  just  aatisfaction, 
the  treaty  remaining  obligatory  if  he 
chooaes  not  to  come  to  a  rupture." 

In  the  ease  of  Terlinden  v.  Ames,  IBi 
U.  a  270,  283,  48  L.  ed.  fi34,  644,  2i  Sup. 
Ct.  Rep.  484,  12  Am.  Crim.  Rep.  424,  the- 
question  waa  presented  whether  a  treaty 
was  a  legal  obligation  if  the  state  with 
whom  it  was  made  was  without  power  tO' 
carry  out  its  obligation.  This  eourt  quoted 
with  approval  the  language  of  Justic* 
Blatchford,  set  out  above,  and  said: 

"And  without  ooneidering  whether  ex- 
tinguished treaties  can  ht  renewed  by  tacit 
consent  under  our  Constitution,  we  thinlc 
that  on  the  question,  whether  this  treaty 
has  ever  been  terminated,  governments} 
action  in  respect  to  it  must  be  regarded 
as  of  controlling  importance." 

That  the  political  branch  of  the  govern- 
ment   recognizes    the   treaty    obligation   as 
still  existing  ta  evidenced  by  its  action  in 
this  case.     In  the  memorandum  giving  theg 
*reaaona  of  the  Department  of  State  for  da- ■ 
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termining  to  surrender  the  Appellant,  after 
■tating  the  difference  between  the  two  gov- 
ernment*  aa  to  the  interpretation  of  thit 
«lauae  of  the  treaty,  Mr.  Secretary  Enox 

«aid: 

"The  queatioD  is  now  for  the  flTst  time 
preeoDted  aa  to  whether  or  not  the  United 
State!  i*  under  obligation  under  treaty  to 
surrender  to  Italy  for  trial  and  puniehment 
citiieni  of  the  United  Slatca  fugitive  from 
tha  jUBtice  of  Italy,  notwithstanding  the 
Interpretation  placed  upon  the  treaty  by 
Italy  with  reference  to  Italian  tubjecta.  In 
tbia  eonnection  it  sbculd  be  obKrred  that 
the  United  States,  although  aa  stated  above, 
«onaiatently  contending  that  the  Italiar 
terpretatioD  was  not  the  proper  one,  has  not 
treated  the  Italian  practice  as  a  breach  of 
the  treaty  obligHtion  necesaarily  requiring 
abrogation,  bas  not  abrogated  tbe  treaty, 
taken  any  step  looking  thereto,  and  baa, 
the  contrary,  constantly  regarded  the  treaty 
-as  in  full  force  and  effect,  and  haa  answered 
the  obligations  imposed  thereby,  and  bas 
invoked  the  rights  therein  granted.  It 
abould,  moreover,  be  observed  that  even 
though  the  action  of  the  tt&liau  govern- 
ment be  regarded  b.%  a  breach  of  the  treaty, 
the  treaty  is  binding  until  abrogated,  and 
therefore  the  treaty  not  having  been  ab- 
rogated, its  provisions  are  operative  against 


"The  question  would  therefore  appear  to 
reduce  itself  to  one  of  interpretation  of  the 
meaning  of  tbe  treaty,  the  government  of 
tbe  United  States  being  now  for  the  first 
time  called  upon  to  declare  whether  it  re- 
gards the  treaty  as  obliging  it  to  surrender 
Its  citizens  to  Italy,  notwithstanding  Italy 
haa  not  and  insists  it  cannot  surrender  its 
cititens  to  us.  It  should  be  observed,  in 
tbe  first  place,  that  we  have  always  in- 
sisted not  only  with  reference  to  the  Italian 
extradition  treaty,  but  with  reference  to 
the  other  extradition  treaties  similarly 
phrased,  that  the  word  'persons'  includes 
£  oitisens.  We  are  therefore  committed  to 
•  that  interpretation.  The  fact  tliat**re  have 
for  reasons  already  given  ceased  generally 
to  make  requisition  upon  tbe  government 
of  Italy  for  the  surrender  of  Italian  sub- 
jects under  the  treaty  would  not  require 
of  necessity  that  we  should,  aa  a  matter  of 
logic  or  law,  regard  ourselves  as  free  from, 
the  obligation  of  surrendering  our  citieens, 
we  laboring  under  no  such  legal  inhibition 
regarding  surrender  as  operates  against  the 
government  of  Italy.  Therefore,  since  ex- 
tradition trenties  need  not  be  reciprocal, 
even  in  the  matter  of  the  surrendering  of 
eittcens,  it  would  seem  entirely  sound  to  con- 
rider  ourselves  as  bound  to  surrender  our 
citizens  to  Italy,  even  though  Italy  should 
■ot,  by   reason  of   the  provUions  of   lier 


municipal  law,  be  able  to  mirrender  its  dtC- 

Tbe  Executive  Department  having  thus 
elected  to  waive  any  right  to  free  itself  from 
tha  obligation  to  deliver  up  its  own  citizens, 
it  is  the  plain  duty  of  this  eourt  to  recog- 
nize the  obligation  to  anrrender  the  ap- 
pellant as  one  imposed  hy  the  treaty  as  the 
supreme  law  of  the  land,  and  as  affording 
authority  for  tbe  warrant  of  extradition. 

Judgment  affirmed. 


WILLIAM  STEWART  MACLEOD,  u  Sola 
Surviving  Partner  of  tbe  Partnership  of 
MacLeod  &  Co.,  Appt, 

UNITED  STATES. 

WaB  {|  30')— GoVBHNUtNTAI.  Attthobitt 
— "MlLlTART   OCCOFATIOa." 

1.  A  military  occupation  which  will  give 
tbe  right  to  exercise  governmental  author- 
ity is  not  merely  an  invasion,  but  is  an  in- 
vasion phis  possession  of  the  enemy's  coun- 
try for  the  purpose  of  holding  it  tempo- 
rarily, at  least. 

'  fEd.    Nol«,— For   otter  cHBes,    SM   War,    CraV 
Dlff.  tl  208-no;    D«c.  Dir  I  JOI 
WA3    ((   30»)— DlTTIM— ESACTIOH   UHDE* 

MlLTTAKT  ACTHOBirr. 

e.  The  collection  by  the  military  authori- 
ties of  the  United  States  during  military 
occupation  ot  duties  upon  a  cargo  of  rice 
imported  from  a  foreign  port  into  the  port 
of  Cebu,  In  the  Philippine  Islands,  which 
was  then  occupied  by  a  (fe  faelo  Insurgent 
government  whicb  had  eompulsorily  re- 
quired the  payment  of  like  duties,  was  not 
authorized  by  the  Executive  ordera  of  the 
President  of  July  12,  1B08,  and  December 
21,  1898,  which  direct  the  collection  of  du- 
ties during  military  occupation  at  ports  and 
B laces  in  the  possession  of  the  forces  of  tlie 
nited  States. 

rxd.  Note.— Tor  other  cssas,  see  TTar,  Oaat 
DIf.  II  iOt-BO;    Dm.  Dls.  I  ».'] 

War  (I  SO*)  — Duni8  — BxAonoH  Undeb 
Bln-rrABi  Authobitt— Pobt  not  Undeb 

AiaUOAM   OONTBOL. 

3.  The  antbority  of  the  military  com- 
mander  at  Manila,  and  those  acting  under 
his  direction,  during  military  occupation, 
to  control  shipments  hy  persons  trading  at 
Manila  and  in  vessels  sailing  from  there  of 
American  registration,  did  not  extend  to 
the  collection  of  duties  upon  a  cargo  of  rice 
imported  hy  residents  of  Manila  doing  busi- 
neaa  there,  from  a  foreign  port  to  a  port 
in  tbe  island  of  Cebu,  which  was  then  oc- 
cupied by  a  ie  facto  insurgent  Rovernnient 
which  had  eompulsorily  required  the  pav- 
mcnt  of  like  duties, 

IBd.  Not*.— For  atbsr  esses,  sea  War,  Osat. 
Die.  H  m-Ull;    Dec  ds-  I  W.*) 

War  (t  SO*)- DoTiM  — Ratificatioii  of 

IlXIQAI.   COLIATTIOM. 

4.  The  unauthorised  collection  of  dutiea 
hy  the  military  authorities  of  the  United 
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Statei  daring  milltcry  occupation,  wher* 
goodi  had  be«i  entered  At  a  Pliilipplne  port 
not  under  American  control,  but  in  the  pos- 
■eealon  ot  %  d«  faeto  Inmr^ent  govemment 
whioh  had  amnpalioril;  required  the  [ 
meat  of  lik»  dutiet,  naa  not  ratified  bj 
Mt  of  June  30,  10OG  (34  SUt.  at  L.  SSS, 
ebap.  3912),  legaliziiiK  tariff  dutiea,  import 
ana  sxport,  impoaed  d;  the  authoritiei  of 
the  TToited  States  or  br  the  proTtBional 
military  gorenunent  in  the  Philippine  Is- 
landa  prior  to  March  8,  1«)2,  the  date  of 
tlh«  act  of  Congresi  temporarily  prorldli^ 
revenue  for  the  Islands. 


II  HM-Ill);    Dm.  Die. 


{No.  SBS.] 


APPEAL  from  the  Court  of  Clalma  to  re- 
view a  judgment  diamiHsIng  the  peti- 
tion in  a  anit  to  reeorer  duties  paid  during 
military  oocnpation  «I  the  Philippine  Ii- 
landa  npon  Import*  to  a  port  not  under 
American  control.  Rerersed  and  remanded 
with  instructions  to  enter  judgment  for 
elaimant. 
Sea  aame  case  below,  4S  Ct.  CI.  93ft. 

H  Statement  by  Mr.  Justice  Dar: 
7  "The  appellant,  William  Stewart  MacLeod, 
Burviving  partner  of  MacLeod  k  Company, 
brought  Buit  in  the  court  of  claims  to  re- 
cover from  the  United  Statea  the  amount 
of  certain  duties  paid  by  the  Arm  und^r 
protest  upon  a  cargo  of  rice  imported  into 
the  island  of  Cebu  at  the  city  and  port  of 
the  same  name,  in  the  Philippine  Islands, 
on  January  29,  1SS9.  The  court  of  claims 
decided  in  favor  of  the  United  States  and 
rend^r^d  judgment  dismiBsing  the  petition. 
4E  Ct.  CI.  339.  The  case  was  then  appealed 
to  this  court. 

The  court  of  claims  made  findings  of  tact, 
the  substance  of  which  is  as  follows; 

The  claimant  Arm,  comprised  of  the  ap- 
pellant (the  survivor)  and  two  others,  all 
^  citizens  of  Great  Britain,  had  itB  head  olBee 
J  at  Manila,  and  was  engaged  in  doing  a 
■  general  mercantile  business  there  snd  else- 
where in  the  Orient.  On  January  13,  ISDfl. 
the  claimants  chartered  an  American  atcam- 
ahip,  the  Venus,  at  Manila,  and  cleared  Iter 
In  biillsst  for  Saigon,  China,  whence  she 
aailcH  for  the  port  of  Cebu  with  a  cargo 
of  rice  on  January  22d,  carrying  the  usual 
conBular  papers.  Prior  to  that  time  it  bad 
been  the  practice  of  the  military  author- 
ities st  Manila  to  require  importers,  re- 
aiding  in  that  city  and  shipping  rice  to 
points  in  the  Pbilippinea  not  actually  oc- 
cupied by  the  United  Statea  forces,  to  pres- 
ent certified   manifesta  covering  their  car- 


goes, and  to  pay  the  duties  thereon  to  the 
United  States  military  collector  of  customs 
at  Manila,  which  practice  was  a  matter  of 
common  knowledge  and  discusaion  among 
the  business  men  in  that  city,  but  there  is 
no  other  evidence  charging  the  claimants 
with  knowledge  of  the  fact. 

The  collector  at  Manilla  was  informed  by 
competitors  of  the  dalmanta  that  the  latt«r 
proposed  to  ship  the  cargo  to  Cebu  without 
paying  duty  at  Manila,  and  that,  as  they 
complied  with  the  requirements  of  the 
United  States  autboritiea,  they  would  be 
unable  to  compete,  under  sDcb  unfair  con- 
ditions, with  the  claimants;  and  the  col- 
lector received  eonflrmation  of  such  report 
from  tbe  consul  at  Saigon  on  the  2lBt  of 
January,  and  on  the  23d  ofBcially  notified 
the  claimants  that  a  certified  manifest 
must  be  presented  and  duties  paid  on  the 
cargo  at  the  custom  house  at  Manila.  Tbe 
next  day  one  of  the  claimants  presented  in 
person  to  the  collector  a  letter  stating  that 
there  had  been  no  secret  as  to  tbe  move- 
ment of  the  Venus;  thst  she  had  been 
openly  despatched  to  Saigon  to  load  a  cargo 
of  rice  for  the  Philippines,  and  that  the 
captain  had  inatructions  to  secure  consular 
papers,  if  ordered  to  Cebu,  in  case  that 
port  should  be  in  tbe  possession  of  the 
United  States  authorities  upon  his  arrival, 
and  that  they  presumed  his  papers  were  in^ 
order;  that  according  to  their  advice,  Ceba^ 
was  in  the  hands  of  the  republican* gov-* 
ernmcnt,  whose  authorities  would  exact  the 
payment  of  duties,  the  same  in  amount  as 
umkT  the  Manila  tariff;  that  in  selling  the 
cargo  they  had  been  required  to  guarantee 
that  the  duties  would  not  exceed  those 
under  the  Manila  tariff;  that  tbe  claimants 
protested  against  payir*;  the  duties  twice, 
as  it  was  through  no  fault  of  theirs  that 
the  duties  went  to  the  Cebu  authorities, 
and  that,  desiring  to  respect  the  notiflea- 
tion,  they  would,  if  instructed,  request 
their  Cebu  friends  to  protest  against  tbe 
payment  in  Cebu  because,  according  to  the 
notification,  the  Cebu  customs  were  under 
the  control  of  tbe  United  States.  At  the 
same  time  the  collector  was  informed  that 
a  ship  of  the  claimants  was  about  to  leave 
Afonila  for  Cebu,  which  should  arrive  in 
time  to  head  off  the  Venus  (which  did  in 
fact  sail  from  Manila  that  day  and  arrived 
in  Cebu  before  the  Venus)  ;  that  their  in- 
tention In  so  advising  the  collector  was 
that  he  might  take  the  steps  he  thought 
most  expedient,  but  that  the  claimants,  un- 
otherwise  ordered  by  the  United  States, 
intended  to  carry  out  their  contract  with 
tbe  purchasers  of  the  cargo,  even  if  re- 
quired  to   pay   double   duties. 

Upon  the  arival  of  the   Venua  at   Cebu, 
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Juiuary  29,  1899,  the  native  government 
demanded  the  pajment  of  duties  on  the 
cargo,  and  refiued  to  allow  ite  diaeharge 
nntil  eneh  payment  was  made.  On  Feb- 
ruary 4,  1899,  the  duties  were  paid  and  the 
cargo  delivered  to  the  purchasers.  Upon 
the  arrival  of  the  Venui  thereafter  at 
Manila,  with  a  cargo  from  Cebu,  ehi 
at  first  prevented  from  diecbarging  her 
cargo  without  paying  the  duties  involved 
in  this  case,  but  later  was  permitted  to  do 
•0.  Subsequently  the  collector  refused  to 
receive  further  business  from  the  claimants 
antil  the  duties  in  question  were  paid,  and 
because  of  such  refusal,  and  in  order  to 
transact  further  business  with  the  collector, 
the     claimants,     involuntarily    and    under 

M  protest,  paid  the  duties  demanded. 

•  'War  was  declared  with  Spain  on  April 
SS,  1SB8,  and  on  May  1,  1869,  the  forces 
of  the  United  States  captured  Manila  bay 
and  harbor.  Hie  following  order  of  the 
President  was  thereafter  promulgated; 

Ezecative  Mansion,  July  12,  1868. 

By  virtue  of  the  authority  vested  in  me 
as  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States  of  America,  I 
do  hereby  order  and  direct  that  upon  the 
occupation  and  possession  of  any  porta  and 
places  in  the  Philippine  Islands  by  the 
forces  of.  the  United  States  tbe  following 
tariff  of  duties  and  taxes,  to  be  levied  and 
oollected  as  a  military  contribution,  and 
r^ulations  for  the  administration  thereof, 
shall  take  effect  and  b«  in  force  in  tbe  ports 
and    places   so   occupied. 

Questions  arising  under  said  tariff  and 
regulatiotts  shall  be  decided  by  the  general 
in  command  of  tbe  United  SUtes  forces  in 
those  islands. 

Kecessary  and  authorized  expenses  for 
the  administration  of  said  tariff  and  regu- 
lations shall  be  paid  from  the  collections 
thereunder. 

Accurate  accounts  of  collections  and  ex- 
penditures shall  be  kept  and  rendered  to 
tbe  SecreUry  of  War. 

William  McEinlay. 

The  protocol  of  August  12,  1898,  pro- 
vided that  "the  United  States  will  occupy 
and  hold  tho  city,  bay,  and  harbor  of 
Manila,  pending  the  conclusion  of  a  treaty 
«f  peace  which  shall  determine  tbe  control, 
disposition,  and  government  of  the  Philip- 
pines." [30  SUt.  at  L.  1742.]  Manila  was 
opened  as  a  port  of  entry  on  August  20, 
1898,  and  Oebu  on  Bfarch  14,  1866.  The 
Executive  order  of  July  12,  1868,  was  not 
proclaimed  In  Cebu  nntil  February  22,  1809, 
or  later.  The  treaty  of  peace  was  sigued 
M    Deeember    10,    1808,    but   ratifications 


were  not  exchanged  until  April  11,  1899. 
[30  Stat,  at  L.  17S4.]  Tbe  Spanish  force* 
evaouated  the  island  of  Cebu  on  December 
25,  1898,  having  first  appointed  a  pro- 
visional governor.  Shortly  thereafter  the  ^ 
native  inhabitants,  formerly  in  inaurrecticm  ^ 
'against  Spain,  took  possession  of  the  island,* 
formed  a  so-called  republic,  and  adminis- 
tered the  affairs  of  the  island  until  posses- 
sion was  surrendered  to  the  United  States 
on  February  £2,  18SB,  prior  to  which  time 
no  authorities  of  the  United  States  had  been 
in  the  island,  and  the  United  States  had  not 
been  in  poaeeesion  or  occupation  of  tho 
island.  It  having  been  up  to  that  time  in 
the  actual  physical  possessioa  of  the  Span- 
ish and  the  people  of  the  island. 

Messrs.  Barry  Hohnn,  L.  T.  HIchener, 
J.  N.  Wolfson,  and  F.  G.  Michener  for  ap- 

Mr.  Frederick  De  Coorcy  Faust,  Act- 
ing Assistant  Attorney  General,  for  appel- 

*Mr.  Justice  Day,  after  making  the  fore-* 
going  statement,  delivered  the  opinion  of 
the  court; 

When  the  Spanish  Seet  was  destroyed  at^ 
Manila,  May  1,  1898,  it  became  apparent^ 
that  the  government  of  the*United  States* 
might  be  required  to  take  tbe  necessary 
steps  to  make  provision  for  tbe  govern- 
ment and  control  of  such  part  of  tbe  Philip- 
pines as  might  come  into  tbe  militsry  occu- 
pation of  the  forces  of  the  United  States. 
The  right  to  thus  occupy  an  enemy's  couu' 
try  and  temporarily  provide  for  ita  govern- 
ment has  been  recognized  by  previous 
action  of  the  executive  authority,  and  sanc- 
tioned by  frequent  decisions  of  this  court. 
TUe  local  government  being  destroyed,  the 
oonqueror  may  set  up  its  own  authority, 
and  make  rules  and  regulations  for  tbe 
conduct  of  temporaiy  government,  and  to 
that  end  may  collect  taxes  and  duties  to 
support  the  military  authority  and  carry 
on  operations  incident  to  the  occupation. 
Such  was  the  course  of  the  government  with 
respect  to  the  territory  acquired  by  con- 
quest and  afterwards  ceded  by  the  Mexican 
government  to  the  United  States.  Cross 
V.  Harrison,  16  How.  184,  14  L.  ed.  889. 
See  also  in  this  connection,  Fleming  v.  Page, 
0  How.  803,  13  L.  ed.  276;  New  Orleans 
V.  New  York  Mail  S.  6.  Co.  20  Wall.  387, 
22  L.  ed.  354;  Dooley  v.  United  States,  182 
U.  S.  222,  45  L  ed.  1074,  21  Sup.  Ct.  Rep. 
702;  7  Moore's  International  Law  Digest, 
9§  1143  et  seq.,  in  which  the  history  of  this 
government's  action  following  the  Mexican 
War,  and  during  and  after  the  Spanish- 
American  War,  is  fully  set  forth;  and  alao 
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TB7lor  on  International  Public  Law,  chap- 
ter IX.;  MiliUry  Oeaupation  and  Admin- 
iatratioD  gS  6^  ^t  aeq.,  utd  E  Oppeuheim  on 
InteraatioDftl  Law,  Sj  106  et  leq. 

There  has  been  conaiderable  diacnaaiou 
ia  the  eoaea  and  in  worka  of  authoritative 
writer!  upon  the  mbject  <d  what  eoneti- 
tiites  an  occupation  which  will  pn  the  right 
to  exercise  governmental  antbori^.  Such 
occnpatioo  ia  not  merely  invaaion,  but  ia 
iuTasion  plus  poasesiion  of  the  enemy's 
eonntiy  for  the  purpose  of  holding  it  tem- 
porarily at  least.  £  Oppenheim,  |  187. 
What  ahould  constitute  military  oecaps' 
tion  was  one  of  the  mattera  before  The 
s  Hague  Convention  in  1899,  reapecting  laws 
S}  and  custom*  of  war  on  land,  and  the  follow- 
*  ing  articles  were  adopted*  by  the  nation! 
giving  adherence  to  that  Convention, 
among  which  ii  the  United  Statea  ( 32  Stat, 
at  L.  1821): 

"Article  42.  Territory  ia  considered  oc- 
cupied when  it  ia  actually  placed  under  the 
authority  of  the   hostile  army. 

"The  occnpstion  applies  only  to  the  ter- 
ritory where  lueh  authority  ia  eatablisbed, 
and  in  a  position  to  aasert  iteelt. 

"Article  43.  The  authority  of  the  legiti- 
mate power  having  actually  paMed  Into 
the  hands  of  the  occupant,  the  latter  shall 
talce  all  steps  in  his  power  to  re-establish 
and  insure,  sa  far  as  possible,  public  order 
and  safety,  while  reapecting,  unless  abso- 
lutely prevented,  the  laws  in  force  in  the 
country." 

A  reference  to  the  Messages  and  Papers 
«f  the  Presidents,  to  which  we  may  i«fer 
as  matters  of  public  history,  shows  that  the 
President  was  sensible  of  and  disposed  to 
conform  the  activities  of  onr  government 
to  the  principles  of  international  law  and 
practice.  Bee  10  Ifessagea  and  Papers  of 
the  Presidents,  20S,  Executive  order  of  the 
President  to  the  Secretary  of  War,  in 
which  the  President  said    (p.  210): 

"While  it  is  held  to  be  the  right  of  a  cob- 
-queror  to  levy  contributions  upon  the  enemy 
in  their  seaports,  towns,  or  provinces  which 
may  he  in  bis  military  possession  by  eon- 
quest,  and  to  apply  the  proceeds  to  defray 
the  expenses  of  the  war,  this  right  is  to 
be  exercised  within  such  limitations  that  it 
may  not  savor  of  eonfiseation.  As  the  re- 
sult of  military  occupation,  the  taxes  and 
duties  payable  by  the  inhabitants  to  the 
former  government  become  payable  to  iit.% 
military  occupant,  unless  he  sees  fit  to  buI> 
■titute  for  them  other  ratea  or  modes  of 
^mtributions  to  the  expenses  of  the  gov- 
ernment. The  moneys  so  collected  are  to 
Iw  used  for  the  purpose  of  paying  the  ex- 
penses of  government  under  the  military 
occupation,    inch   aa    the    salaries    of   Uia 


judges  and  the  police,  and  for  the  payment 
of  the  expenses  of  the  army."  S 

*  To  the  same  effect,  Executive  order  of  the? 
Preaident  to  the  Secretary  of  the  Treaaury, 
in  which  the  President  said   Ip.  Sll) : 

"I  have  determined  to  order  that  all 
port*  or  places  In  the  Philippines  whidi 
may  be  in  Qie  actual  possession  of  our  land 
and  naval  forces  by  conquest  shall  be 
opened,  while  onr  military  occupation  may 
continue,  to  the  commerce  of  all  neutnil 
nations,  as  well  as  our  own,  in  articles 
not  contraband  of  war,  upon  payment  of 
the  rates  of  dnty  which  may  be  in  force  at 
the  time  when  the  gooda  are  imported." 

And  the  like  Executive  order  of  the  Pres- 
ident to  the  Secretary  of  the  Navy  (p.  212). 

In  pursuance  of  this  policy,  the  order  of 
July  12,  1898,  was  framed.  By  its  plain 
terms  the  President  orders  and  directs  the 
collection  of  tariff  duties  at  porta  in  the 
occupation  and  possession  of  the  forecs  of 
the  United  States.  Uore  than  this  would 
not  have  been  consistent  with  tlte  prin- 
ciples of  international  law,  nor  with  tbe 
practice  of  this  government  in  like  esses. 
While  the  siUtaequent  order  of  December  21, 
1896,  made  after  the  signing  of  the  trea^ 
of  peaoe,  is  referred  to  in  the  brief  at 
counsel  for  the  government,  it  was  not  al- 
luded to  in  the  finding*  of  fact  of  the 
court  of  claims;  but  we  find  nothing  in 
that  order  indicating  a  change  of  policy  in 
respect  to  the  collection  of  duties.  While 
the  signing  of  tbe  trea^  of  peace  betweoi 
the  United  States  and  Spain  on  December 
10,  1898,  waa  stated,  the  reaponsible  obliga- 
tions imposed  upon  the  United  Statea  by 
reason  thereof  were  recited  and  acknowl- 
edged, and  the  necessity  of  extending  the 
government  with  all  possible  despatch  to 
the  whole  of  the  ceded  territory  was  em- 
phasized, no  disposition  was  shown  to  en* 
lai^e  the  number  of  ports  and  places  in  the 
Philippine  Islands  at  which  duties  should 
be  collected  so  as  to  include  those  not  oc- 
cupied by  the  United  Statea,  and  the  Presi-a 
dent  said   (p.  220)  :  9 

'"All  ports  and  plaeea  in  the  Philippine* 
Islands  in  the  actual  possession  of  the  land 
and  naval  forces  of  the  United  States  will 
be  opened  to  the  commerce  of  all  friendly 
nations.  All  goods  and  wares  not  prohib- 
ited tor  military  reasons,  by  due  annonncs- 
meut  of  the  military  authority,  will  be  ad- 
mitted upon  payment  of  such  duUes  sad 
other  charges  aa  shall  be  in  foree  at  the 
time   of    their    importation." 

The  occupation  by  the  United  States  of 
the  city,  bay,  and  harbor  of  Manila  pending 
tbe  coucluston  of  a  treaty  whidi  should  de- 
termine the  control,  disposition,  and  goTsm- 
ment  sf  the  Philippines  wa*  providsd  fsc 
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iij  the  piotoool  of  August  12,  189B,  uid  th« 
neMWity  of  fnither  oceupatlon,  until  the 
axchjuige  of  ntiflcatioiu  bj  tbe  goTeromento 
of  Spain  and  th«  United  States,  iraa  reeog> 
niied  hj  the  President  in  the  order  of  De- 
eenber  21,  189B.  We  have  been  unable  to 
find  anything  in  the  EIzecutiTe  or 
greMional  action  prior  to  the  importation 
of  tbs  oajgo  now  in  question  having  the 
effect  to  extend  tbe  executive  order  as  to 
tbe  collectioa  of  duties  during  the  military 
occupation  to  ports  and  places  not  within 
the  occupation  and  control  of  the  United 
Statei. 

Tbe  statement  of  the  fact«  shows  that 
the  insurgent  gOTemmeDt  was  in  actual 
possession  of  the  customhouse  at  Cebu,  with 
power  to  enforce  the  collection  of  duties 
there,  as  it  did.  Such  government  wa 
the  class  of  de  facto  govemmenta  described 
in  1  Moore's  International  Law  Digest, 
I  41,  as  follows; 

"But  there  is  another  description  of  gov- 
eminent,  called  also  by  publicists  a  govern- 
ment de  facto,  but  which  might,  perhaps, 
be  more  aptly  denominated  a  government 
of  paramount  force.  Its  distinguishing 
eharacterietios  are  (1)  that  its  existence 
is  maintained  by  active  military  power 
within  the  territories,  and  against  tbe 
« rightful  authority  of  an  eetablished  and 
*J  lawful  government;  and  (2)  that  while  it 
•  exists  it  must  neeessarily  be*obeyed  in  civil 
matters  by  i»ivate  citizens  wbo,  by  acts  of 
(Aedlence  rendered  in  submission  to  such 
force,  do  not  become  responsible,  as  wrong- 
doers, for  those  acts,  though  not  war- 
ranted by  tbe  laws  of  the  rightful  govern- 
ment. Actual  governments  of  this  sort  are 
estAblished  over  districts  differing  greatly 
in  extent  and  eonditlonj.  The;  are  usually 
administ«red  directly  by  military  author- 
ity, but  they  may  be  administered,  also,  by 
civil  authority,  supported  more  or  less 
directly  by  military  force."  Thornington 
T.  Smith,  8  Wall  1,  8,  IS  L.  ed.  3S1,  SSS. 

The  attitude  of  this  government  toward 
•uch  de  /octo  governments  was  evidenced 
in  the  BlueSelds  Case,  a  full  account  of 
which  is  given  in  I  Kfoore's  International 
Law  Digest,  pp.  4S  et  seq.  In  that  ease 
General  Reyes  bad  headed  an  insurrection- 
ary movement  at  Bluefields  and  acquired 
actual  control  of  the  Mosquito  territory  in 
Nicaragua.  His  control  continued  for  a 
short  time  only,  February  3  to  February 
29,  18S9,  and  after  tbe  re- establishment  of 
the  Nicaraguan  government  at  BlueSelds 
it  demanded  of  American  merchants  the 
payment  to  it  of  certain  amounts  of  duty 
which  th^  had  been  compelled  to  pay  to 
tbe  insurgent  authorities  during  the  period 
of  their  d*  faeto  aontrol.     ^le  American 


govemmont  remonstrated,  and  the  duties 
demanded  by  tbe  Nicaraguan  government 
were  by  agreement  deposited  in  tlie  British 
consulate  pending  a  settlement  of  the  con- 
troversy. Hie  Department  of  State  of  the 
United  States,  upon  receiving  sworn  state- 
menta  of  the  American  merchants  to  the 
effeet  that  they  were  not  accomplices  of 
Bayes,  that  the  money  actually  exacted  was 
the  amount  due  on  bonds  which  then  ma- 
tured for  duties  levied  in  December,  ISSS, 
payments  being  made  to  the  agent  of  tbe 
titular  government  who  was  continued  in 
office  by  General  Beyes,  that  payment  was 
demanded  under  threat  of  suspension  of 
importations,  and  that  from  February  3  to^ 
February  29  General  Reyes  was  in  full  con-  !J[ 
trol  of  the  civil  and* military  agencies  in* 
tbe  district, — expressed  the  opinion  tliat  to 
exact  the  second  payment  would  be  an  act 
of  international  injustiae;  and  the  mon^ 
was  Anally  returned  to  the  American  mer- 
chants with  the  assent  of  the  government  of 
Nicaragua. 

A  similar  case  appears  in  1  Moore's  In- 
ternational Law  Digest,  p.  49,  in  which 
our  government  was  requested  by  Great 
Britain  to  use  its  good  office*  to  prevent 
the  exaction  by  the  Ifexicon  government 
of  certain  duties  at  Uazatlan,  which  had 
been  previously  paid  to  insurgents.  The 
then  Secretary  of  State,  Mr.  Fish,  instructed 
our  Minister  to  Mexico  as  follows: 

"It  is  difficult  to  understand  upon  what 
ground  of  equity  or  public  law  such  dutiea 
can  be  claimed.  The  obligation  of  obedience 
to  a  government  at  a  particular  place  in  a 
country  may  be  regarded  as  suspended,  at 
least,  when  its  authority  is  usurped,  and 
is  due  to  the  usurpers  if  they  choose  to 
exercise  iL  To  require  a  repayment  of 
dutiea  in  such  cases  is  tantamount  to  the 
exaction  ol  a  penalty  on  the  misfortune, 
if  It  may  be  so  called,  of  remaining  and 
carrying  on  business  in  a  port  where  the 
authority  of  the  government  had  been  an- 
nulled. Tbe  pretension  is  analogous  to  that 
upon  which  vessels  have  been  captured  and 
condemned  upon  a  charge  of  violating  a 
blockade  of  a  port  set  on  foot  by  a  procla- 
mation only,  without  force  to  carry  it  into 
effect." 

See  also  Colombian  Controversy,  C 
Moore's  International  Law  Digest,  pp.  995 

While  differing  somewhat  in  its  circum- 
stances, the  ease  of  United  States  v.  Bie«, 
4  Wheat.  840,  4  L.  ed.  662,  is  an  instructive 
case.  In  that  case,  during  the  War  of 
1812,  the  port  of  Castine,  Maine,  was  cap- 
tured by  the  British  forcea,  and  during  it* 
oecnpation  the  British  goremment  exer- 
cised civil  and  military  anthori^  over  th* 
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H  people,   establiehed   eustomhougei,  and   col- 
^  lected   duties   on   good*.     After   peace   and 

*  the  re-establish  meot  of  the  American*  gov - 
enmieDt  at  Csatine,  the  collector  of  eua- 
tonu  claimed  the  right  to  collect  duties 
upon  the  goods,  and  this  court  held  tha.t  the 
duties  could  not  be  collected  a  second  time. 
Mr.  Justice  Stoiy,  delivering  the  opinion 
of  tlie  court,  after  ststing  that  the  British 
governiQent  nas  in  full  control  of  the  port, 
and  authorized  to  collect  duties,  said  (p. 
864): 

"Castine  waa,  therefore,  during  this 
period,  so  far  as  respected  our  revenue  laws, 
to  be  deemed  a  foreign  port;  and  goods  im- 
ported into  it  bf  the  inhabitants  were  sub- 
ject to  such  duties  onlj  m  tbe  British 
government  chose  to  require.  Such  goods 
were  in  no  correct  sense  imported  into  the 
United  States.  The  subsequent  evacuation 
by  the  enemy,  and  resumption  of  authority 
by  the  United  States,  did  not,  aud  could 
not,  change  tbe  character  of  the  previans 
transactions.  The  doctrines  respecting  the 
JIM  pottUminii  are  wholly  inapplicable  to 
tbe  case.  The  gooda  were  liable  to  Amer- 
ican duties,  when  imported,  or  not  at  all. 
That  they  are  so  liable  at  the  time  of  im- 
portation is  clear  from  what  has  been 
already  stated;  and  when,  upon  the  return 
of  peace,  the  jurisdiction  of  tbe  United 
States  was  reassumed,  they  were  in  the 
same  predicament  as  they  would  have  been 
if  Castine  had  been  a  foreign  territory 
ceded  by  treaty  to  the  United  States,  and 
the  gooda  had  been  previously  imported 
there.  In  the  latter  case,  there  would  be 
DO  pretense  to  say  that  American  duties 
could  be  demanded;  and,  upon  principles  of 
public  or  municipal  taw,  the  cases  are  not 
distinguishable.  The  authorities  cited  at 
the  bar  would,  if  there  were  any  doubt, 
be  decisive  of  the  question.  But  we  think 
ft  too  clear  to  require  any  aid  from  au- 
thority." 

We  obserre  that  the  learned  justice  puts 

the  case  of  the  importation  of  goods  into  a 

foreign   territory   afterwards   ceded   to   the 

United  States  as  one  which,  under  no  pre- 

„  tense,  would  afford  an  authority  to  collect 

^  duties     upon     goods     previously     imported 

•  there.  We  do  not  think  that  it  was*the 
purpose  of  the  Executive  order  under  which 
the  gOTcmment  at  Manila  was  instituted 
and  maintained  at  the  time  of  this  importa- 
tion to  direct  the  collection  of  duties  at 
ports  not  in  the  occupation  of  the  United 
States,  and  certainly  not  at  one  actually 
In  the  possession  of  a  da  facto  government, 
aa  is  shown  in  this  case. 

It  is  said,  however,  that  the  claimants  re- 
sided and  were  doing  business  at  Manila, 
and  therefore  were  subject  to  the  military 


authority  there,  and  the  authority  of  a 
conquering  power,  recogniced  in  New  Orleans 
V.  New  York  Mail  S.  S.  Co.  20  Wall.  394, 
22  L.  ed.  358,  to  regulate  trade  with  tbe 
enemy  and  in  its  country  is  cited  in  support 
of  the  proposition.  That  there  is  such  gen- 
eral authority,  there  can  be  no  doubt.  It 
is,  however,  not  without  limitation,  and  a 
local  eonuoander  is  certainly  bound  by  the 
order*  of  the  President  as  wsnmander  in 
chief,  which  in  this  case  had  limited  tariff 
collectlonB  to  ports  and  places  occupied  by 
the  United  States.  And  such  authority  is 
subject  to  the  laws  and  nsages  of  war, 
(ibid.)  and,  we  may  add,  to  such  rules  as 
are  sanctioned  by  eetabliahed  principles  of 
international  law. 

A  state  of  war  aa  to  third  persona  con- 
tinued until  the  eiehange  of  treaty  ratifi- 
cations (Dooley  t.  United  States,  182  U.  8. 
222,  230,  *5  L.  ed.  1074,  1081,  81  Sup.  Ct. 
Rep.  762),  and,  although  rice,  not  being 
contn^and  of  war,  might  ha»e  been  im- 
ported (7  Moore's  International  Law  Di- 
gest, pp.  683,  684),  the  authority  of  the 
military  commander,  until  the  exchange  of 
ratifications,  may  have  included  the  right 
to  control  vessels  sailing  from  Manila  to 
trade  In  the  enemy's  country,  and  to  penal- 
ize violations  of  order*  in  that  respect. 
But  whatever  the  authority  of  the  eotn- 
mander  at  Manila,  or  those  acting  under 
his  direction,  to  control  shipments  by  per- 
sons trading  at  Manila,  and  in  vessels  Bail- 
ing from  there  of  American  r^stration, 
such  authority  did  not  extend  to  the  second 
collection  of  duties  upon  a  cargo  from  »t^ 
foreign  port  to  a  port  occupied  by  a  d«$ 
facio  government  "which  had  compulsorlly " 
required  the  payment  of  like  duties. 

It  1*  further  contended  that,  if  the  col- 
lection of  duties  was  originally  without  aa- 
thority,  it  was  ratified  by  the  act  of  Juna 
30,  ISOa  (34  Stat,  at  L.  638,  chap.  3D12), 
which  provides: 

"Tliat  the  tariff  duties,  both  import  and 
export,  imposed  by  the  authoritiea  of  the 
United  States  or  of  the  provisional  military 
government  thereof  (n  the  Philippine 
Islanda  prior  to  March  eighth,  nineteen 
hundred  and  two,  at  all  ports  and  places  in 
said  islands,  upon  all  goods,  wares,  and 
merchandise  imported  into  said  islands 
from  the  United  States,  or  frcan  foreign 
countries,  or  exported  from  said  islands, 
are  hereby  legalized  and  ratified,  and  the 
collection  of  all  such  duties  prior  to  March 
eighth,  nineteen  hundred  and  two,  is  hereby 
legalized  and  ratified  and  confirmed  as  fully 
to  all  intents  and  purposes  as  if  the  same 
had,  by  prior  act  of  Congress,  been  ape- 
ciflcally  authorized  and  directed." 

The  history  o(  this  act  and  others  gnnr- 
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lug  oat  of  the  Bpaniab-Anm'iaui  War  U 
fuOj  Mt  forth  in  United  St»tc*  t.  Hciuazen, 
20e  U.  B.  370,  Bl  L.  ed.  1098,  27  Sup.  Ct. 
Rap.  748,  11  Ann.  Cu.  688.  This  court  had 
held  that  the  Preaident  had  no  authorit)'  to 
ordBT  the  impo«ition  of  duties  lubMqnent 
to  th«  ratification  of  the  treaty,  with  refer- 
ence to  Porto  Rico  (Doolej  t.  United 
St«Ua,  lupra),  and  with  referenoe  to  the 
Philippine  Iilonds  (Fourteen  Diamond 
Ring!  T.  United  SUtei,  183  U.  B.  ITS,  M 
L.  ed.  138,  22  Sup.  Ct  Kep.  OS).  lite  act 
of  Jul;  1,  1B02  (32  Stat,  at  L.  Ml,  ohap. 
1309),  »aa  then  paued  \>f  CongreH,  ratify- 
ing the  action  of  the  President  in  mailing 
the  order  of  July,  12,  1898,  whereby  dutiei 
had  been  collected  at  "all  porta  and  place* 
in  the  Philippine  lalandi  upon  pawing  into 
the  occupation  and  poaseuion  of  the  forces 
of  the  United  State*,"  and  amendments  of 
that  order,  and  ratifying  such  action  of  the 
authorities  in  the  Philippine*  as  was  done 
^in  accordance  with  the  orders  of  the  Presi- 
Hdent.  In  Lincoln  t.  United  States  and 
•  Warner,  B.  t  Co.  v.  United  SUtes,  197 
U.  B.  419,  49  L.  ed.  81S,  25  Sup.  Ct.  Bep. 
465,  affirmed  on  rehearing  in  202  U.  S.  434, 
M  L.  ed.  1117,  26  Sup.  Ct.  Rep.  728,  the  act 
•f  July  1,  1902,  was  construed  to  apply 
only  to  duties  collected  prior  to  April  11, 
ISM  (when  the  treaty  became  affective). 
In  thii  situation,  the  month  following  the 
dedaion  of  this  court  in  2D2  U.  S.  484, 
anpra  (affirming  the  Lincoln  and  Warner, 
B,  ft  Co.  Cases) ,  Congress  passed  the  rati- 
fying act  now  in  question.  United  States  v. 
Heinszen,  supra,  381. 

Conceding  that  the  act  is  brood  enough 
in  terms  to  cover  tariff  duties  exacted 
under  the  authority  of  the  President's 
orders  before  the  ratification  of  the  treaty, 
it  is  expressly  limited  to  tariff  duties,  im- 
port and  export,  imposed  by  the  authorities 
•f  the  United  States  and  of  the  provisional 
government  of  the  Islands  prior  to  March 
8,  1902  (the  date  of  the  act  of  Congress 
temporarily  providing  revenue  for  the 
Philippine  laUnds,  32  SUt.  at  L.  fi4,  chap. 
140)  ;  and  there  is  no  expression  of  pur- 
pose iu  the  statute  to  enlarge  the  Executive 
orders  of  the  President,  which  limited  the 
collection  of  duties  during  our  military 
occupation  to  porta  and  places  actually 
held  and  occupied  by  the  forces  of  the 
United  States,  or  to  ratify  eallections  made 
where  goods  had  been  entered  at  a  port  not 
under  American  control,  and  in  possession 
of  a  <1«  faelo  insurrectionary  government, 
•s  is  here  shown. 

The  statute  should  be  construed  in  the 
light  of  the  purpose  of  the  government  to 
act  within  the  limitation  of  the  principles 
ot    international    law,    the   observance    of 

1  S.  C.-41. 


whfuli  fs  u  essential  to  the  peaea  and  har- 
mony of  nations,  and  it  should  not  be 
assumed  that  Congreaa  proposed  to  violate 
the  obligation*  of  this  country  to  other 
nation*,  which  it  was  the  maaiteat  pvrpoaa 
of  the  Pre*)dent  to  scrupulou*ly  observe, 
and  which  were  founded  upon  the  prineiplea 
of  international  law. 

The  act  ha*  the  scope  given  to  it  in  the 
caaa  of  United  States  v.  Heinsien,  20S  U.  S.m 
370,  61  L.  ed.  1098,  27  Sup.  Ct.  Rep.  74£,S 
11  Ann.  Ca*.  688;  namely,  to  ratify*"tb«* 
collection  of  the  duties  levied  under  th* 
order  of  the  President;"  which,  a*  we  have 
seem,  were  tariff  duties  imposed  at  porta  in 
the  occupation  and  possession  of  the  United 
States.  The  tariff  duties  upon  the  esrgo  at 
rioa  here  In  question  were  paid  to  the  d« 
faeto  authoritiea  at  Cebu,  where  the  earg« 
was  entered,  and  the  payment  mads  at 
Manila  was  not  a  tariff  duty,  hut  an  illegal 
and  unwarranted  exaction  in  the  nature  of 
a  penalty,  covered  by  neither  the  order*  of 
the  President  nor  the  ratifying  act*  of 
Congress. 

We  think  that  the  Court  of  Claims  was 
in  error  in  holding  the  duties  coUectihle  at 
Manila  under  the  eircumstances  related, 
and  in  adjudging  that  the  act  of  June  30, 
I9D6,  ratified  the  conduct  of  the  militaiy 
authorities  at  Manila  in  compclliog  such 
payment.  Its  judgment  will  therefore  be 
reversed  and  Uie  ease  remanded  to  the 
Court  of  Claims,  with  Inatructions  t9  enter 
judgment   for   Ute   claimant. 

Reversed. 


Oto  O.  ■.  ua.) 
MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, Plff.  in  Err., 

J.  W.  TUCKER. 
OoNBTiTunoifAi.  Law  ((  803*)— CASBXcaa 

(I  2*)— DDK  PBocEsa  or  Law— BxoxaaivB 

Pknaltibb. 

The  imposition  by  Kan.  Law*  1906,  chap. 
353,  of  a  liability  of  9600  as  liquidated 
damages,  together  with  a  rsaaonabls  attor. 
ney's  fee,  for  eveir  charge  by  a  eommra 
carrier  in  Bzceas  of  the  rate*  therein  fixed 
for  the  shipment*  of  oil  between  point*  in 
the  state,  takes  property  without  due  proc- 
ea*  of  law,  eontrai^  to  the  14tb  Amend- 
ment to  the  Federal  Constitution. 

[Ed.  Note.— For  atber  esses,  aaa  Constitutional 
Lbv.    Cent.    Dig.    ||   Sa-Set;     Doc.    TUg.   I  Ml:* 
Carriers.  C«nt.  Dig.  II  t,  E;    Dsc  Dls.  |  J.*] 
[No.  62.] 


to  the  Supreme  Court  (4  the 
X  State  of  Kansas  to  review  a  Judgment 
which   afKrmed  a  judgment  of  th*  DistrM 
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Court  ot  (Mwrae  Countj,  in  tbat  state, 
enforcing  k  peiisify  for  ui  orereharge  ^  « 
earrier  apao  ihlpmenU  of  oil.  RereiBed 
and  remanded  for  further  proeeedingB. 

Sm  lame  esM  below,  82  Kan.  222,  lOS 
Pae.  89. 

Tlie  facte  are  itated  in  tlie  opinion. 

Mr.  Balie  F.  Wasgener  for  pUintift  in 

Mr.  John  B.  Dawson,  Attorney  General 
of  Kaneaa,  and  Messrs.  S.  N.  Hawkes  and 
Richard   Benrj   Towne,   and   Mr.   John   W. 
« Tucker,  fro  »«,  for  defendant  in  error. 

*  *  Mr.  Justice  Van  DeranMr  delivered  tlie 
opinion  of  the  coort: 

By  an  act  of  February  17,  1900,  the  legis- 
lature of  the  state  of  Kaneas  prescribed 
a  schedule  of  maximuni  rates  to  be  charged 
by  conunon  carriers  for  the  transportation, 
between  points  in  that  state,  of  "illumi- 
nating oil,  gaaoleue,  fuel  oil,  or  crude  petro- 
leum, in  cans,  barrels,  tanlcs,  or  tank  cars," 
and  provided  that  every  such  carrier 
"which  shall  demand,  exact,  or  receivs  for 
such  transportation  or  delivery  any  sum 
in  excess  of  the  rates  hereby  made  lawful 
sbaU  be  liable  to  any  person  injured  there- 
by in  the  sum  of  (600  as  liquidated  dam- 
ages, to  be  recovered  by  action  in  any  court 
of  competent  jurisdiction,  together  with  a 
reasonable  attorney's  fee,  to  be  fixed  by  the 
oourt."    Laws  ISOS,  chap.  3S3,  p.  6S9. 

In  December,  1906,  there  were  shipped 
from  Humboldt,  Kansas,  to  Cawker  City,  in 
that  state,  25  barrels  of  fuel  oil,  of  which 
J.  W.  Tucker  was  the  consignee.  The  ihip- 
ment  was  carried  from  the  point  of  origin 
about  253  miles  over  the  railroad  of  the 
Santa  Fe  Company  to  Concordia,  and  thence 
to  the  point  of  destination,  about  47  milee, 
over  the  line  of  the  Missouri  Pacific  Rail- 
way Company.  According  to  the  statute  the 
charge  for  the  entire  transportation  should 
have  been  $12,  but  the  Missouri  Pacific 
Company  demanded  and  collected  therefor 
from  Tucker,  the  consignee,  $3.02  in  excess 
of  that  sum.  He  thereupon  brought  an 
action  in  one  of  the  courts  of  the  etate, 
nnder  the  act  before  named,  to  recover  from 
that  company  tSOO  as  liquidated  damages 
and  a  reasonable  attorney's  fee,  to  be  fixed 
by  the  court.  The  company  defended  upon 
the  grounds  that  the  statutory  rates  ' 
eonflscatory  and  void,  and  tbat  the  statute, 
and  particularly  the  provision  for  the 
covery  of  £500  as  liquidated  dajnages, 
I.  so  arbitrary  and  unreasonable  as  to 
JJ  repugnant   to   the   due   process  of   law  and 

*  equal  protection-claueee  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  Other  defenses,  based  on  the  state 
Constitution,  were  interposed,  but  we  need 
not  notice  them.     The  plaintiff  reeovered 


a  judgment  for  the  9S00,  which  waa  affirmed 
by  the  supreme  eonrt  of  the  state,  the  Fed- 
eral qnestiona  being  decided  adversely  to 
the  company  (82  Kan.  2Z2,  108  Pae.  89), 
and  the  latter  prosecutes  this  writ  of  error. 

As  the  right  of  recovery  and  the  judgment 
sustaining  it  were  rested  upon  the  provision 
Imposing  a  liability  for  liquidated  damages 
in  the  sum  of  C900,  we  come  at  once  to  the 
question  of  the  validity  of  that  provision 
under  the  14th  Amendment. 

Primarily  it  ia  to  be  observed  that  the 
rates  prescribed  by  the  legislature,  while 
presumptively  valid,  are  not  conclusively 
so;  tbat  to  require  the  company,  in  the  oper- 
ation of  its  road,  to  give  t^ect  to  rates 
whidi  prevent  it  from  obtaining  a  reason- 
able return  (or  the  servioe  rendered  to  the 
public  is  to  deprive  it  of  its  property  with- 
out due  process  of  law;  and  tbat  whether 
the  prescribed  rates  are  thus  in  excess  of 
the  state's  power  (see  Atlantic  Coast  line 
R.  Co.  V.  North  Carolina  Corp.  Commissitm, 
20e  U.  S.  1,  24-26,  01  L.  ed.  933,  944,  945, 
27  Bup.  Ct.  Rep.  G86,  11  Ann.  Cas.  398,  and 
cases  cited)  is  a  question  which  the  com- 
pany is  entitled  to  have  determined  in  ap- 
propriate judicial  proceedings.  And  it  also 
'  to  be  observed  that  the  act  of  1905  and 
other  laws  of  the  state,  as  construed  by  the 
state  court,  afford  the  company  no  oppor- 
tunify  for  securing  a  judicial  determina- 
tion of  the  validity  of  these  rates  other- 
wise than  as  it  may  d9  so  in  a  defensive 
way  when  charged,  in  a  case  like  this  or  in 
t  criminal  prosecution,  with  falling  t* 
give  effect  to  them. 

Being  a  common  carrier,  the  company  is 
not  at  liberty  to  accept  or  decline  ship- 
ments of  oil.  It  must  receive  and  carry 
them  when  offered,  and  must  be  ready  to 
name  to  shippers  the  rataa  at  which  that 
service  will  be  rendered.  If  the  atatutory^ 
rates  permit  a  reasonable  return,  they  arej 
•controlling;  if  they  prevent  it,  they  an* 
invalid.  But  of  their  obligatory  character 
the  company  is  not  the  judge.  And  yd 
it  must  choose  whether  it  will  give  effect 
to  them  or  no,  and  then  must  abide  the 
result  of  its  action.  If  they  be  so  unrea- 
sonably low  as  to  be  invalid,  it  cannot  give 
effect  to  them  without  sustaining  a  serious 
and  irreparable  [oss)  and  if  effect  be  not 
given  to  them  and  they  be  subsequently  ad- 
judged laivful,  the  enforcement  of  the  pre- 
icribed  liabilities  and  penalties  will  like- 
wise entail  a  most  serious  loss,  for  the 
transHctians  involved  must  necessarily  be 
numerous.  In  one  of  the  briefs  it  Is  ssid 
that  the  intrastate  oil  shipments  on  the 
company's  lines  in  Kansss  in  a  single  year 
are  as  many  as  10,000.  Thus  it  will  ba 
perceived  that  the  position  of  the  eompany, 
with  DO  right  itself  to  institute  a  prnnswl 
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lag  t«  detennine  for  ttMlf  and  all  ah{pp«n 
the  Tftliditj  of  th«  legiiUtlve  rates,  U  una 
of  exceeding  perpleiit;. 

On  the  other  hand,  the  interwta  of  ahip- 
pera  and  eauaamera  of  oil  moat  be  eon- 
afdered  no  leaa  than  thoae  of  the  carrieT. 
Experience  teachea  that  to  aecnre  adher- 
ence to  Tatea,  eren  when  lawfully  pre- 
acribed,  it  ia  eaaentliJ  that  deviations  from 
them  be  diEcouraged  by  adequate  llabili- 
tie*  and  penaltiea. 

It  ia  in  the  light  of  these  conafderationi 
that  the  validity  of  the  provision  imposing 
a  liability  tor  liquidated  damages  in  the 
sum  of  $600  for  every  charge  in  excess  of 
the  legislative  rates  must  be  tested. 

It  will  be  perceived  that  tiiis  liability  Is 
not  proportioned  to  the  actual  damages.  It 
ia  not  as  if  double  or  treble  damagea  were 
allowed,  as  often  la  done,  and  as  we  think 
properly  could  have  been  done  here.  Nor 
is  it  as  if  there  wonid  be  difficulty  in 
proving  or  ascertaining  the  actual  damagea, 
thereby  furnishing  a  reason  for  prescribing 
a  liquidated  amount  reasonably  approxi- 
mating the  probable  damages,  taking  one 
acsse  with  another.  Chicago,  B.  k  Q.  B. 
;;  Co.  V.  Cram,  228  U.  S.  70,  67  I*  ed.  — ,33 
■  Sup.  Ct  Rep.  4S7.  What  the'statute  does 
ia  to  authorize  a  recovery  of  $600  in  every 
caae,  whether  the  shipment  be  «f  1  barrel, 
or  of  10  or  2G  barrels,  or  of  a  tank  ear; 
and  this  although  it  is  of  common  knowl- 
edge that  the  possible  damages  in  respect 
of  tiie  ebargc  for  carrying  any  of  these 
from  one  point  in  the  stete  te  another  eould 
never  be  more  than  a  small  fraction  of  that 
ram.  In  the  present  case  the  shipment 
wss  ot  2C  barrels  for  a  disUnce  of  300 
miles,  and  the  excess  over  the  legislative 
rate,  $3.02,  was  less  than  t-lSO  of  the  au- 
thorised recovery. 

The  state  court,  although  recognizing 
that  the  aolution  of  the  problem  is  not  free 
from  difficulty,  reached  the  eoncluaioD  that 
"so  long  as  the  defendant  [the  carrier] 
eannot  be  made  te  suffer  until  a  competent 
court  haa  passed  upon  the  justice  of  the 
l^slative  rates,  the  guaranties  of  the  Fed- 
eral Conatitution  are  not  infringed."  But 
that  this  view  tails  to  recognize  the  real 
plight  of  the  carrier  is  made  plain  by  the 
following  extract  from  the  opinion  in  Ex 
parte  Young,  200  U.  8.  123,  147,  62  L.  ed. 
714,  723,  13  L.R.A.(N.S.]  932,  2a  Sup. 
Ct.  Kep.  441,  14  Ann  Gas.  704: 

"If  the  law  be  such  as  to  make  the  de- 
cision of  the  legiilatare  or  of  a  comniis- 
aion  conclusive  as  to  the  sufficiency  of  the 
ratea,  this  court  has  held  such  a  law  to 
be  unconstitutionsl.  Chiei^co,  M.  t  St.  P. 
tt.  Co.  v.  Minnesota,  134  U.  S.  418,  33  L.  ed. 
970,  S  Intera,  Com.  Rep.  200,  10  Sup.  Ot. 
Bep  462,  702.    A  law  which  iadireetly  ae- 


oomplialias  a  like  result  hgr  Imposing  vuidi 
oondltiois  upon  the  rlgfat  to  appeal  for 
judicial  relief  aa  works  an  abandonment 
of  the  right  rather  than  face  the  conditions 
upon  which  it  is  offered  or  may  be  obtelned 
is  also  unconstitutional.  It  may  therefora 
be  said  that  when  the  penalties  for  dis- 
obedience are  by  flnea  so  enormous  and  im- 
prisonment so  severe  aa  to  Intimidate  the 
oomi.any  and  ite  officera  from  resorting  to 
the  courts  to  test  the  validity  of  the  legis- 
lation, the  result  is  the  same  aa  if  the  law 
In  tenna  prohibited  the  company  from  seek- 
ing^ Judicial  oonatmetion  of  lawa  whitA 
deeply  affect  ite  righta.  ^ 

"It  is  urged  that  there  la  no  prindplas 
upon  which  to'baae  the  claim  that  a  per-" 
son  ill  entitled  to  disobey  a  statute  at 
]t«st  once,  for  the  purpose  of  testing  Ite 
validity,  without  subjecting  himaelf  to  the 
pi-nalties  for  disobedience  provided  by  the 
statute  in  case  it  Is  valid.  This  is  not  an 
accurate  statement  of  the  ease.  Ordinarily 
a  law  creating  offenses  In  the  nature  of 
misdemeanora  or  feloniea  relatea  to  a  sub- 
ject over  which  the  jurisdiction  of  the 
legislature  ia  complete  in  any  event.  In 
the  ease,  however,  of  the  establishment  of 
certein  rates  without  any  hearing,  tlia 
validity  ot  such  ratea  necessarily  depends 
upon  whether  they  are  high  enough  to  per- 
mit at  least  some  return  upon  the 
investment  (how  much  it  is  not  now  nec- 
essary to  stete) ,  and  an  inquiry  aa 
to  that  fact  is  a  proper  subject  ot  judicial 
invKitigation.  If  it  turns  out  that  the  ratea 
are  too  low  for  that  purpose,  then  they  are 
illegal.  Now,  to  impose  upon  a  party  in- 
terested, the  burden  of  obteining  a  judicial 
decision  of  such  a  question  (no  prior  hear- 
ing having  ever  been  given)  only  upon 
the  condition  that,  if  unsuccessful,  he  must 
suffer  imprisonment  and  pay  lines  as  pro- 
vided in  these  acts,  Is,  in  effect,  to  close  up 
all  approaches  to  the  eourte,  and  thus  pre- 
vent any  hearing  upon  the  question  whether 
the  rates  as  provided  by  the  aete  are  not 
too  low,  and  therefore  invalid.  The  dia- 
tinction  is  obvious  between  a  ease  where 
the  validity  of  the  act  depends  upon  tho 
existence  of  a  fact  which  can  be  determined 
only  after  investigation  of  a  very  compli- 
cated and  technical  character,  and  the 
ordinary  case  of  a  statute  upon  a  subject 
requiring  no  such  investigation,  and  over 
which  the  jurisdiction  of  the  legislature  is 
complete  in  any  event." 

What  was  said  in  that  case  is  conclusive 
of  the  question  liere.  True,  the  act  then 
under  consideration  subjected  the  officers 
and  agente  of  the  carrier  to  penalties  not 
found  in  the  act  now  before  ua,  but,  not- 
withstendlng  this,  we  think  the  lUbilities 
and  penaltiea  imposed  by  the  '''n"ffn  atat- 
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%Mte  bring  It  within  th«  controlling  piin- 
^eiple  of  that'deciaion.  At  applied  to  easca 
llk«  the  preaent,  the  impotition  of  VSOO 
aa  liquidated  dunogci  ii  not  onl^  groaly 
ont  of  proportion  to  the  poasible  actual 
damagea,  but  la  so  arbitrary  and  oppreMive 
that  ita  enforcement  would  be  nothing  abort 
of  the  talcing  of  property  without  due 
proceia  of  law,  and  therefore  in  eontra- 
vention  of  the  14th  Amendment.  See 
Watera-Pieree  Oil  Co.  t.  Tezaa,  212  U.  B. 
80,  111,  63  L.  ed.  417,  430,  29  Sup.  Ct 
Rep.  220;  Standard  Oil  Co.  t.  Miaaonri, 
224  U.  B.  270,  286,  Sa  L.  ed.  700,  TOB^  S2 
Sup.  Ct.  Rep.  406.  Upon  thia  ground  the 
Judgment  ia  rereraed,  and  the  caaa  ia  re- 
manded for  further  proceeding*  not  incon- 
•latent  with  thia  opinion. 
Beveraed. 


BiATUTM  (I  64*)  —  Pastiai.  Iktauditt  — 

CiTU,  Rights  Act. 

The  invalidi^,  aa  applied  to  the  atatea, 
^  the  provisi<His  of  the  eivil  righta  act  of 
Uarch  1,  1876  (18  SUt.  at  L.  336,  chap. 
114,  U.  B.  Comp.  Btat.  1901,  p.  ISSO),  S9  1> 
t,  intended  to  aecure  equal  ■ccommodationi 
to  "all  peraons  within  the  juriadiction  of 
the  United  Statee,"  and  to  aubject  any  per- 
•on  guilty  of  any  forbidden  dtacrimi  nation 
to  liability  to  a  penalty  and  to  criminal 
proaecution,  inTaiidatea  the  Uw  aa  ap- 
plied to  other  plaeea  within  the  Jurisdic- 
tion of  tbe  United  States,  luch  aa  an  Ameri- 
can *eaael  upon  tbe  high  aeas,  more  than  a 
marine  league  from  land,  and  the  District 
of  Columbia  and  the  territories. 

[BO.  NOU.— For  otlisr  eum,  *«  Btstntea,  Cent 
Die.  H  a-m.  UBi    Dao.  Die  I  M.*l 


[No.  131.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Maasa 
ehnsetts  to  review  a  judgment  sustaining  i 
demurrer  to  an  action  to  recover  penaltie 
tinder  the  civil  rights  act.    Affirmed. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  Albln  L.  Rlcbarda  for  pUlnUff  i: 

Mr.  A.  Natban  WllUnma  for  defendant 


«    *Mr.  Justice  Tan  Dflnntcr  delivered  the 
opinion  of  the  court: 

This  is  an  action  to  recover  twelve 
aUiaa  «f  9600  caeh  under  U 1  and  2  of  th« 


act  of  March  1,  1876  (IB  Stat,  at  L.  S35, 
chap.  114,  U.  S.  Comp.  SUt  1901,  p.  1260), 
known  aa  the  eivil  rights  act.  According 
to  the  declaration  tha  facta  are  these:  The 
plaintiff  ia  a  colored  woman  and  a  citizen 
of  the  United  Statea,  and  the  defendant  is 
a  Maryland  corporation  engaged  in  the 
transportation  of  passengers  and  frei^t  by 
veaaela  plying  between  Boston,  Massachu- 
setts, and  Norfolk,  Virginia.  Upon  tickets 
purchased  for  tbe  purpose,  and  entitlii^  lier 
to  the  accommodations  and  privileges  of  a 
first-class  passenger,  the  plaintiff  was  car- 
ted by  the  defendant  on  one  of  its  steam- 
ships from  Roston  to  Norfolk,  and  on  an- 
other  back  to   Boston.     Both   vessels   were 

gaged  in  the  coastwise  trade  a*  public  con- 
veyances, and  were  duly  enrolled  under  the 
laws  of  tbe  United  States.  During  both 
voyages  the  plaintiff  was  denied,  because  of 
her  color,  the  full  and  equal  enjoyment  of 
the  aecommodatians  and  privileges  of  a 
Srst-class  passenger,  the  denials  consisting 
in  requiring  ber  to  take  her  meals  at  a 
second  table,  instead  of  at  the  first,  with 
the  white  paaaengera  having  tiekets  like 
her  own,  and  in  giving  her  a  stateroom  on 
the  lower  deck,  instead  of  on  tbe  upper  one, 
where  tbe  white  passengers  possessing  like 
tickets  were  given  rooms.  The  acts  of  dia- 
criiDJnation  were  twelve  in  number.  Eleven 
were  charged  aa  oconrriug  upon  the  high 
seas,  more  than  a  marine  league  from  any 
land,  and  tbe  other  aa  occurring  merely  up- 
on tbe  high  seas.  There  was  no  attempt  to 
set  up  a  common-law  right  of  recovery,  the 
sole  reliance  being  upon  {J  1  and  2  of  the 
act  of  187S,Bupra.  The  d^endant  demurred, 
claiming  that  those  eectiona  are  unconsti- 
tutional and  void,  and  the  demurrer  waa 
austained,  judgment  being  given  for  the 
defendant.  The  plaintiff  then  sned  out  thisn 
direct  writ  of  error.  S 

'Tbe  preamble  of  tbe  act  and  the  section** 
under  which  the  penalties  are  claimed  ars 
aa  follows: 

"Whereas,  It  Ia  easential  to  Just  govern* 
ment  we  recognise  tbe  equality  of  all  mw 
before  the  law,  and  hold  that  it  ia  the  du^ 
of  government  in  it*  dealings  with  tha 
people  to  mete  out  equal  and  exact  justie* 
to  all,  of  whatever  nativity,  raoe,  color,  or 
persuasion,  religious  or  political;  and  it 
being  the  appropriate  object  of  legislation 
to  enact  great  fundamental  principles  into 
law:     Therefore, 

"Be  it  enacted  by  the  Senate  and  Honse 
of  Representatives  of  the  United  States  of 
America  in  Congreaa  assemUed,  That  all 
persons  within  the  jurisdiction  of  tha 
United  SUtes  shall  be  entitled  to  the  fuU 
and  equal  enjoyment  of  the  accommoda- 
tions,  advantagea,  facilitiea,  and  priviltgea 
of    inna,    publie    eonTejanen   os   land    o> 
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water,  the*te»,  and  other  plscea  of  publi 
MDiuemeDt;  (ubjeet  onl;  to  the  eanditloiw 
uid  limitktiona  e*t«blUhed  bj  law,  uid 
applicable  alike  to  citizen*  of  every  raoe  and 
color,  r^ardleM  ol  any  previous  condition 
of  urvitnda. 

"Sea.  t.  Tliat  any  penon  who  shall  violate 
the  foregoing  aeetion  by  denying  to  any  citi- 
■en,  except  for  reuons  by  law  applicable 
to  citizens  of  every  race  and  color,  and  re- 
gardleaa  of  any  previous  oondition  of  servi- 
tude, the  full  enjoyment  of  any  of  the  ac- 
commodations, advantages,  f^ilitiea,  or 
privltegea  in  said  section  enumerated,  or  by 
aiding  or  inciting  such  denial,  shall,  for 
every  such  □O'ense,  forfeit  and  pay  the  sum 
of  five  hundred  dollars  to  the  person  ag- 
grieved thereby,  to  be  recovered  in  an  action, 
of  debt,  with  full  oosts;  and  shall  also,  tor 
every  tuch  offense,  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof, 
shall  be  Sned  not  less  than  five  hundred  nor 
more  than  one  thousand  dollars,  or  shall 
ba  imprisoned  not  lesa  than  thirty  days  nor 
«  more  than  one  year:  Provided,  That  all  pet- 
^  sans  may  elect  to  sue  for  the  penalty 
■  atoreaaid,  or  to'proceed  under  their  rigbte 
at  common  law  and  by  state  statutes ;  and 
having  so  elected  to  proceed  in  the  one 
node  or  the  other,  their  right  to  proceed 
in  the  other  jurisdiction  shall  be  barred. 
But  this  proviso  shall  not  apply  to  crim- 
inal proceedings,  either  under  this  act  or 
the  criminal  law  of  any  state;  And  pro- 
vided further.  That  a  judgment  for  the 
penalty  in  favor  of  Uie  party  aggrieved,  or 
a  Judgment  upon  an  Indictment,  shall  be  a 
bar   to   either   prosecution   respectively." 

The  question  of  the  constitutional  valid- 
ity of  those  aectiona  came  before  this  court 
In  Civil  Rights  Cases,  109  U.  S.  3,  27  L. 
ed.  836,  3  Sup.  Ot.  Rep.  18,  and  upon  full 
Mnsideration  it  was  held  (a)  that  they  re- 
ceive no  support  from  the  power  ot  Congress 
to  regulate  interstate  commerce  because, 
aa  is  shown  hy  the  preamble  and  by  their 
terms,  they  were  not  enacted  in  the  azer- 
tion  of  that  power,  and  (b)  that,  aa  ap- 
plied to  the  states,  they  are  unconstitu- 
tional and  void  because  tn  excess  of  the 
power  conferred  upon  Congress,  and  an  en- 
croachment upon  the  powers  reserved  to  the 
states  respectively.  That  decision  has  stood 
unchallenged  for  almost  thirty  years,  and 
counsel  for  the  plaintiff  does  not  question 
It  now.  But  he  does  contend  that,  although 
nnconstitutionat  and  void  in  their  applica- 
tion to  the  states,  the  lections  are  valid  and 
effective  in  all  other  places  within  the 
jurisdiction  of  the  United  States,  such  as 
upon  an  American  vcaael  upon  the  high  seas. 
Bore  than  a  marine  league  from  land,  and 
fa  the  District  of  Colnmbia  and  the  Urri- 


toriea.  And  in  this  connection  our  attoitloB 
is  directed  to  that  part  of  the  opinion  Ib 
Civil  Rights  Caaea  which  says  ( p.  IB } : 

"We  have  also  diacussad  the  validity  of 
the  law  in  reference  to  caaea  arising  in  the 
states  only;  and  not  in  reference  to  cases 
arising  in  the  territories  or  the  District 
of  Columbia,  which  are  subject  to  the 
plenary  I^slation  ot  Congress  in  every 
branch  of  municipal  regulation.  Whether 
the  law  would  be  a  valid  one  as  applied  toa 
the  Territories  and  the  District  is  not  aS 
question  tor* consideration  in  the  cases  be-* 
fore  us;  they  all  being  caaea  arising  within 
the  limits  ot  states." 

The  real  question  is  whether  the  sections 
in  question,  being  In  part — by  far  ths 
greater  part — in  excess  of  the  power  of  Con- 
gress, are  invalid  in  their  entirety.  Their 
words,  as  also  those  of  the  preamble,  show 
that  Congress  proceeded  upon  the  assump- 
tion that  it  could  legislate,  and  was  Ie^s- 
lating,  in  respect  of  all  persona  and  all 
places  "within  the  jurisdiction  of  the  United 
States."  It  reeogniied  no  occasion  for  any 
exception  and  made  none.  Its  manifest 
purpoaa  was  to  enact  a  law  which  would 
have  a  uniform  operation  wherever  the 
jurisdiction  ot  the  United  States  extended. 
But  the  assumption  was  erroneous,  and  for 
that  reason  the  purpose  failed.  Only  by 
reason  of  the  general  words  ludicativa  vl 
the  intended  uniformly  can  it  be  said  that 
there  was  a  purpose  bo  embrace  American 
vessels  upon  the  high  seaa,  the  District  of 
Columbia,  and  the  terrltoriea.  But  bow 
can  the  manifest  purpose  to  catabliah  a  uni- 
form law  for  the  entire  jurisdiction  of  ths 
United  States  be  converted  into  a  purpose 
to  create  a  law  tor  only  a  small  fraction  of 
that  juriadictionT  How  can  the  use  <rf 
general  tenna  denoting  an  intention  to  enact 
a  law  which  should  he  applicable  alike  la 
all  places  within  that  jurisdiction  be  said 
to  indicate  a  purpose  to  make  a  law  which 
should  be  applicable  to  a  minor  part  of 
that  jurisdiction  and  inapplicable  to  the 
major  partt  Beside*,  it  is  not  to  be  for- 
gotten that  the  intended  law  is  both  penal 
and  criminal.  Every  act  of  discrimination 
within  it*  terms  ia  made  an  offense  and 
misdemeanor,  and  for  every  such  offense  it 
gives  to  the  aggrieved  party  a  right  to  a 
penalty  ot  tSOO,  and  subjects  the  offender 
to  a  flne  of  not  less  than  $EO0  nor  more 
than  S1,000,  or  to  imprisonment  for  not 
less   than  thirty   days   nor   more   than   one 

The  decision  of  this  court  in  United 
States  V.  Reese,  02  U.  S.  214,  23  h.  ed.  6S3,^ 
is  well  in  point.  That  was  a  prosecutionJJ 
■under  a  congressionai  enactment  ponithiag* 
eleetion  officer*  for  refusing  to  any  paraoa 
entitled  to  do  so  the  right  t«  mat  hl>  rata. 
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Tbe  Btatute  woj  expresied  in  general  tantu, 
«inbracing  aome  acts  which  Congrea*  could 
eoadeniD  and  otUeri  which  it  could  not.  As 
to  ths  latter,  it  waa,  of  course,  invalid,  and 
the  vlaim  was  made  that,  as  tbe  act  charged 
waa  not  of  the  latter  elasa,  but  of  thi 
former,  the  statute  (hould  be  austained  me 
to  acta  like  tbe  one  eharged,  notwithstanding 
tbe  general  terms  were  in  excess  of  the 
power  of  Congress.  But  the  court  held 
-otherwise,  saying: 

(P.  21B).  "This  is  a  penal  statute,  and 
must  be  construed  strictly;  not  so  strictly, 
indeed,  as  to  defeat  the  clear  intention  of 
Coogreta,  but  the  words  employed  must  be 
understood  in  the  sense  they  were  obvic 
used.  United  States  v.  Wiltberger,  5  Wl 
8S,  6  L.  ed.  40.  If,  taking  the  whole  sUtute 
together,  it  is  apparent  that  it  waa  not  the 
intention  of  Congress  thus  to  limit  the  oper- 
ation of  the  act,  we  cannot  give  it  that  effecL 

(P.  221.)  "We  are  therefore  directly  called 
upon  to  decide  whether  a  penal  statute  en- 
acted by  Congress,  with  ita  limited  powers, 
which  is  in  general  language  broad  enough 
to  cover  wrongful  acts  without  as  well  as 
within  the  constitutional  juriadiction,  can 
be  limited  by  judicial  construction  ao  as  to 
make  it  operate  only  on  that  which  Con- 
peas  may  rightfully  prohibit  and  punish. 
For  this  purpose,  we  must  take  these  sec- 
tions of  tbe  statute  as  they  are.  We  are 
not  able  to  reject  a  part  which  ia  unconsti- 
tutional, and  retain  the  remainder,  because 
it  is  not  possible  to  separate  that  which  is 
unconstitutional,  if  there  be  any  such,  from 
that  which  ia  not.  Tbe  proposed  effect  is 
not  to  be  attained  by  striking  out  or  di 
regarding  words  that  are  in  tbe  scctic 
but  by  inserting  those  that  are  not  now 
there.  Each  of  the  sections  must  stand 
a  whole,  or  fall  altogether.     The  language 


•  stitution.     The  question,  then,  to  be*deter- 
mined,  is  whether  we  can   introduce  words 
of  limitation  into  a  penal  statute  so  as  to 
make  it  specific,  when,  as  expreased,  it 
general  only. 

"It  would  certainly  be  dangeroos  if  the 
legislature  could  set  a  net  targe  enough  to 
catch  all  possible  offenders,  and  leave  it  to 
tbe  courts  to  step  inside  and  say  who  could 
be  rightfully  detained,  and  who  should  be 
set  at  large.  This  would,  to  some  extent, 
substitute  the  Judicial  for  tbe  legislative 
department  of  the  government.  The  courts 
enforce  the  legislative  will  when  ascer- 
tained, if  witliin  the  conBtitutional  grant  of 
power.  Witliin  its  legitimate  sphere  Con- 
gress is  supreme  and  beyond  the  control 
of  the  courts;  but  it  it  steps  outside  of  its 
conatltutional  limitations,  and  attempts 
[to  do]  that  whidi  It  beyond  Ita  reaoh,  tbe 


Oct.  Teih, 

eourtt  are  autboriied  to,  and  when  called 
upon  in  due  course  of  legal  proceedings, 
must,  annul  its  encroachments  upon  the 
reserved  power  of  the  states  and  the  people. 
To  limit  this  statute  in  the  manner  now 
asked  for  would  be  to  make  a  new  law,  not 
to  enforce  an  old  one.  This  is  no  part  of 
our  duty." 

So  here,  to  give  to  the  sections  in  ques- 
tion the  effect  suggested,  it  wonld  be  neces- 
sary to  reject  or  strike  out  the  general 
worda  "within  the  jurisdiction  of  the  United 
States,"  whereby  Congress  intended  to  de- 
clare and  define  in  what  places  the  section* 
should  Iks  operative,  and  to  insert  other  and 
new  words,  restricting  their  operation  to 
American  vessels  upon  the  high  seas  and 
to  the  District  of  Columbia  and  tbe  terri- 
toriea.  To  do  this  would  be  to  introduce  a 
limitation  where  Congreaa  intended  none, 
and  thereby  to  make  a  new  penal  statute 
which,  of  course,  we  may  not  do. 

Another  decision  no  leas  In  point  is 
Trade-Mark  Caaea,  100  U.  B.  Sfi,  25  L.  ed. 
ESO,  which  related  to  an  act  of  Congress 
providing  generally  for  punishing  the 
fraudulent  use  of  registered  trademarks,  al- 
though the  power  of  Congresa  in  tbat  re-e 
gard  extended  only  to  trademarks  used  in  5 
commerce'with  foreign  nations,  or  among* 
the  several  states,  or  with  the  Indian  tribes. 
In  pronouncing  tbe  statute  invalid  in  its 
entirety  tbe  court  said: 

(P.  96.)  "When,  therefore.  Congress  un- 
dertakes to  enaot  a  law,  which  can  only  be 
valid  as  a  r^ulation  of  commerce,  it  ia  rea- 
sonable to  expect  to  find  on  the  face  of  the 
law,  or  from  its  essential  nature,  that  it 
is  s  regulation  of  commerce  with  foreign 
nations,  or  among  the  several  states,  or 
with  tbe  Indian  tribes.  If  not  ao  limited, 
it  is  in  excess  of  tbe  power  of  Congress. 

(P.  93.)  "It  has  been  suggested  that  il 
Congress  has  power  to  regulate  trademark! 
used  in  commerce  with  foreign  nations  and 
among  the  several  states,  these  statute* 
shall  be  held  valid  in  that  class  of  cases,  if 
no  further.  To  this  there  are  two  objeo- 
tions:  ,  .  .  Secondly,  while  it  may  tie 
true  that  when  one  part  of  a  statute  ia 
valid  and  eonstitutloual,  and  another  part 
is  unconstitutional  and  void,  the  court  may 
enforce  the  valid  part  where  they  sre  dis- 
tinctly separable,  so  that  each  can  stand 
alone,  it  ia  not  within  the  judicial  province 
to  give  to  the  words  used  by  Congress  a 
narrower  meaning  than  they  are  manifestly 
intended  to  bear,  in  order  tbat  crimes  may 
be  punished  which  are  not  described  in 
language  that  brings  them  within  tbe  con- 
stitutional power  of  tbat  body. 

(P.  90.)   "If  we  should,   in  the  case  he- 
re us,  undertake  to  make  by  judicial  eon- 
stmetion  a  taw   whleli  CongraM  did  not 
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make,  it  la  quite  probable  we  diould  do 
what,  if  the  matter  were  now  before  that 
Iwdf,  it  would  be  unwitting  to  do;  namely, 
malee  a  trademark  law  which  U  only  partiai 
in  ita  operation,  and  which  would  compli- 
cate the  right*  which  parties  would  hold, 
in  some  instaDces,  under  the  act  of  Con- 
gTCM,  and   in   othen  under  etate  law." 

The  two  caaea  from  which  we  have  quoted 

have     been     often    followed     and    applied. 

United  States  v.  Harris,  106  U.  S.  629,  041, 

^  27  L.  ed.  £90,  1  Sup.  Ct.  Rep.  flOl;   Bald- 

g  win  v.  Franlia,  120  U.  S.  B78,  680,  30  L.  ed. 

•  769,  768,  7  Sup.  Ct.  Hep.  656,  TBSj'Jamea 

V.  Bowman,  IBO  U.  8.  127,  140,  47  L.  ed. 

070,    9B3,   23    Sup.    Ct.    Rep.    678;    United 

Statea  v.  Ju  Toy,  108  U.  S.  263,  262,  40  L. 

ed.  1040,  1043,  26  Sup.  Ct  Hep.  644;   nll- 

noia  C.  R.  Co.  v.  MeKendree,  203  U.  B.  514, 

620,  G30,  Gl  L.  ed.  203,   304,  30S,  27   Sup. 

St.  Rep.  153;  Karem   r.  United  States,  81 

L.R.A.  437,  67  C.  C.  A.  486,  121  Fed.  260, 

2B0. 

Counael  for  the  plaintiff  cites  El  Paao  & 
N.  E.  R.  Co.  V.  Gutierrez,  216  U.  8.  87,  54 
L.  ed.  106,  30  Bup.  Ct.  Rep.  21,  as  an  au 
thority  tor  holding  the  aectiona  in  queatioi 
valid  as  applied  to  American  vetaela  upon 
the  high  teaa  and  to  the  District  of  Colum- 
bia and  the  territories,  notwithstanding 
their  invalidity  aa  applied  to  the  state*. 
The  matter  involved  in  that  case  was 
whether  the  provision  in  the  employers'  lia- 
bility act  of  1006  (34  Stat,  at  L.  232,  chap. 
S073,  U.  S.  Comp.  SUt.  Supp.  1911,  p. 
1316),  relating  to  the  District  of  Columbia 
and  the  territories,  could  be  austained,  ( 
■idering  that  the  provision  relating  to 
ierstate  commerce  had  been  adjudged  in- 
valid in  Employers'  Liability  Cases  (How- 
ard T.  Illinois  C.  H.  Co.)  207  U.  S.  463,  52 
L.  ed.  2B7,  28  Sup.  Ct.  Rep.  141.  That  act 
was  quite  unlike  the  sections  now  before 
ns  in  tn'o  important  particulars:  1.  It 
was  not  a  penal  or  criminal  statute,  to  he 
strictly  construed,  but  was  a  civil  and  pure- 
ly remedial  one,  to  be  construed  liberally. 
2.  Its  applicability  to  the  District  of  Co- 
lumbia and  the  territories  did  not  depend 
upon  the  same  words  which  made  it  ap' 
pliable  to  interstate  commerce.  On  the  con- 
trary, it  dealt  espreasly,  first,  with 
carriers  "in  the  District  of  Columbia, 
any  territory  of  the  United  States,"  and, 
second,  with  common  carriers  "between  the 
several  statea."  Hie  latter  provision  had 
been  adjudged  invalid  hecause  too  broad  In 
tome  of  its  features,  and  the  GutierreE 
Csae  involved  the  other  provision.  In  that 
case  the  court,  considering  the  terms  of  thi 
■tatute,  held  that  the  provision  relating 
to  interstate  commerce  was  "entirely  sep- 
arable from"  the  one  relating  tn  thp  Die- , 
txict  of  Colun)!)i!i   nnd  the  territories,  and 


that  Congress  manifeatty  had  proceeded 
"with  the  intention  to  r^fulate  the  matter 
in  the  District  and  the  territories,  irre-gg 
spectiva  of  the  interstate  commerce  feature^* 
of  the  act."  With  the*  invalid  and  aep-* 
arable  provision  climinsted,  there  still  re- 
mained a  complete  and  operative  atatute  is 
term*  applying  to  the  District  of  Colum- 
bia and  the  territories.  The  differences  be- 
tween that  act  and  the  sections  now  before 
us  are  so  pronounced  and  so  obvious  that 
the  Gutierrex  Case  is  not  an  authority  for 
the  plaintiff.  On  the  contrary,  it  is  in 
entire  harmony  with  the  other  cases  betora 
cited,  as  is  shown  throughout  the  opinion 
and  by  the  following  excerpt  (p.  97)  : 

"It  remains  to  inquire  whether  it  ia 
plain  that  Congresi  would  have  enacted  th* 
l^islation  had  the  act  been  limited  to  tha 
reflation  of  the  liability  to  employees  en- 
gaged In  commerce  within  the  District  of 
Columbia  and  the  territories.  If  we  ara 
satisfied  that  it  would  not,  or  that  tha 
matter  is  in  such  doubt  that  we  are  unabl« 
to  say  what  Congress  would  have  done, 
omitting  the  unconstitutional  feature,  then 
the  statute  must  fall.  Illinois  C.  R.  Co. 
V.  MeKendree,  203  U.  S.  614,  SI  L.  ed. 
20S,  27  Sup.  Ct.  Rep.  163;  Employers'  Ua- 
bili^  Cases,  •upra." 

Here  it  is  not  possible  to  separate  that 
which  la  conititutional  from  that  which  is 
not.  Both  are  dependent  upon  the  sama 
general  words,  "within  the  Jurisdiction  of 
the  United  States,"  while  alone  Indicate 
where  the  sections  are  to  be  operative. 
Those  words,  as  the  context  and  the  pre- 
amble show,  were  purposely  used.  Tbejr 
express  the  legislative  will,  and  cannot  be 
limited  In  the  manner  suggested  without 
altering  the  purpose  with  which  the  two 
sections  were  enacted.  They  must  there- 
fore be  adjudged  altogether  invalid.  James 
V.  Bowman,  190  U.  S.  127,  140,  47  L.  ed. 
979,  983,  23  Sup.  Ct.  Rep.  678,  and  United 
SUtes  T.  Ju  Toy,  1B8  U.  S.  263,  262,  40 
L.  ed.  1040,  1043,  26  Sup.  Ct.  Rep.  644; 
Poindexter  v.  Greenhow,  114  U.  S.  270,  306, 
20  L.  ed.  18B,  107,  6  Su^  Ct.  Bep.  003, 
S62. 

Judgment  affirmed. 


*For  olbn  eases  ■■•  la 


■  tople  « 1  Ml 


CITY  OF  OMAHA. 

CotiBTS  (I  868")— Pkobbal  Cocbts— Pol- 

LowiNa  Decisionb  or  Statb  Cohbts  — 

Local  Law, 

1.  Decisions  of  the  state  courts  relat^g 
to  mnttera  of  local  law,  such  as  the  cMi- 
stniction  of  the  state  Constitution  and  stat- 
ute?, and  the  powers  of  local  municipal  cor- 
porations,  must  he  regarded  by  the  Federal 

a  Dm.  *  Am.  Dlgi.  IMH  to  data.  *  Rep'r  Indoa* 
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eourU  M  controlling  when  tbeir  spplication 
inTolvea  no  infraction  of  any  right  granted 
or  secured  by  the  Conetitutioii  of  the  UDitcd 
Btatea. 

[EM.  Notf.— For  oRier  cu«.  see  Courti,  Cent 
Dig.  ti  854-857,  HO-gSS  ;    Dsc.  Dig.  |  U8.*] 
KLECTRICltY   a   4*)  — FBANCUiaS  — TKBH  — 

REBEBVATIOtt    IK   GBAKT. 

2.  A  regervation  in  the  municipal  grant 
of  a  franchise  for  the  diitribution  of  elec- 
tric current  that,  whenever  the  city  coun- 
cil ahall  by  ordinance  declare  the  necessity 
of  removing  the  poles  or  wirea  from  the 
public  highways,  the  grantee  shall,  within 
■isty  days,  remove  the  same,  does  not  indi- 
cate that  the  franchise  was  not  in  per- 
petuity, but  only  for  the  corporate  life  of 
the  urantee. 

(Ed.   Note.— For  otbar   cuea.   ae«  BlactrlcltT. 
Celt.  Dig.  [  1;    Dae.  CU.  I  4;*    Municipal  Cor- 
poratlDiu.  Ceat.  Dig.  |  14«i.] 
ELECTBICITT    li    4*)   —  FaiHOHIBK—  COR- 

8TSUCT10N— PBACwcii.   IirrcaPB«TATios. 

3.  A  municipal  grant  of  a  franchlie  to 
do  a  general  electric  light  business  must 
be  deemed  in  Nebraska  to  Include  the  dis- 
tribution of  electric  current  for  power  and 
beating  as  well  as  for  ligliting,  where  such 
has  been  the  practical  interpretation  of  the 
francliise  by  both  the  city  and  the  grantee, 
in  view  of  the  decisions  of  the  Nebraslca 
eourti  that  the  doctrine  of  practical  inter- 
pretation of  cnntiacts  is  applicable  to  pub- 

[Eil     Note.— For  other    easea.    M«    BlectrlcltT. 
Cent-Dlg.  i  1:    Deo.  Dig.  1  !;•    Municipal  Cor- 
porations, Cent.  Dig.  {1  1«1.  l«a.] 
JunOMENT    (§   eS5*)  —  CoKCLUaiVXHBBB  — 

MORTOAO&B. 

4.  A  decree  against  an  electric  light  and 
power  company  in  a  controversy  with  a 
municipality  over  its  franehiee  doea  not 
prevent  the  trustee  in  a  mortgage  given  by 
such  company  from  maintaining  a  sitnilax 
mit  against  the  municipality,  where  the 
trustee's  rights  and  those  of  the  bondbold- 
ai»  whom  it  represants  were  acquired  long 
prior  to  the  first  suit,  and  the  trustee  was 
not  a  party  to  that  suit. 

(Ed  Not  a, —For  other  caaea,  aea  Judgment. 
Cent,  Dig.  1  120S^    Dec.  Dig.  S  88B.*1 

INo.  754.] 

Aigued  February  27  and  28,  1S13.    Ordered 

for    reargument   March    17,    1913.     He- 

argued  April  10  and  11,  1913.     Decided 

June  16,  1913. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  decree  diamissing  for 
want  of  equity  a  suit  by  a  trustee  in  a  mort- 
gage of  a  public-service  corporation  to  en- 
join a  municipality  from  interfering  with 
its  franchise.  Reversed  and  remanded  with 
a  direction  to  enter  a  decree  for  complain- 
Uit. 

The  facts  are  stated  in  the  opinion. 

Ur.  William  D.  HoHngb  for  appellant. 

Meatra.  BenJ&mlii  8.  Baker,  WllUan) 


O.    Iiambert,   John    A.    Rlna,   and   L.   J. 
TePoel  for  appellee.  « 

•  Hr.  Justice  Tan  Deraater  delivered  the* 
opinion  of  the  court: 

The  principal  questions  presented  by  this 
Buit  are,  first  whether  the  Omaha  Electrio 
Light  ft  Power  Company,  which  wtll  be 
spoken  of  as  tte  electric  company,  has  a 
subsisting  franchise  to  occupy  and  use  tbe 
streets,  alleys,  and  public  grounds  of  tho 
city  of  Omaha,  Nebraslta,  in  the  distribu- 
tion of  electric  current,  and,  second, 
whether,  if  so,  tbe  franchise  is  limited  to 
tbe  distribution  of  such  current  for  ligLt- 
tng  purposes,  or  includes  its  distributijite> 
for  power  and  heating  purposes.  If  thereS 
be  a  franchise,  it  reats* primarily  upon  tho* 
fallowing  ordinance  adopted  by  the  council 
of  the  city  in  December,  1884: 

"The  New  Omaha  Thompson -Houston 
Electric  Light  Company,  or  assigns,  is 
hereby  granted  the  right  of  way  for  tie 
erection  and  maintenance  of  poles  and 
wires,  with  all  the  appurtenances  thereto, 
for  the  purpose  of  transacting  a  general  elec- 
tric light  business  through,  upon,  and  over 
tbe  streets,  alleys,  and  public  grounds  of 
the  city  of  Omaha,  Nebraska,  under  such 
reasonable  regulations  as  may  be  provided 
by  ordinani'e:  Provided,  That  said  company 
shall  at  all  times,  when  so  requested  by  tha 
city  authorities,  permit  their  poles  and  flx- 
turee  to  be  used  for  the  purpose  of  placing 
and  maintaining  thereon  any  wires  that 
may  be  neceaaary  tor  the  use  of  the  police 
or  fire  department  of  the  city;  and  further 
provided,  such  poles  and  wires  shall  ha 
erected  so  as  not  to  interfere  with  ordi- 
nary travel  through  such  streets  and  alleys; 
and  provided,  that  whenever  it  shall  be 
necessary  for  any  person  to  move  along  or 
iicross  any  of  said  streets  or  alleys  any 
vehicle  or  structure  of  such  height  or  six* 
as  to  interfere  with  any  poles  or  wires  so 
erected,  the  company  using  and  operating 
bucb  poles  and  wires  shall,  upon  receiving 
twelve  hours'  notice  thereof,  temporarily 
remove  such  poles  and  wires  from  such 
place  as  must  necessarily  he  crossed  by 
such  vehicle  or  structure;  and  provided 
further  that  whenever  tbe  city  council  ahall 
by  ordinance  declare  the  necessity  of  re- 
moving from  the  public  streets  or  alleys  of 
the  city  of  Omaha  the  tel^raph,  telephony 
or  electric  poles  or  wires  thereon  construct- 
ed or  existing,  said  company  shall,  within 
sixty  days  from  the  passage  of  such  ordi- 
nance, remove  all  poles  and  wires  from  said 
streets  and  alleys  by  it  constructed,  used, 
or  operated." 

The  Thompson  Company,  to  which  tb* 
grant  was  made,  was  not  then  Incorporated, 
hut   was   subsequently    iuearporated   under 
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•  the  Uwt  of  Nebraska  for  a  term  which  waa 
^  to  expire  September  2S,  190S.     It  accepted 

*  the  grant,  •oonatructed  and  put  into  oper- 
ation a  ceotral  generating  atation  and  an 
extensive  distributing  system,  and  there- 
by placed  itself  in  a  poaition  to  lupply  elec- 
tric current  to  those  desiring  to  use  it.  At 
flrsE  the  current  waa  used  almost  ezcluaive- 
I7  for  lighting  pnrpoeea,  but  it  came  grad- 
ually to  be  used  for  power  and  beat,  and 
in  a  tew  years  the  Thompson  Company  held 
itself  out  aa  diatributing  current  for  all 
three  purposes.  The  generating  plant  waa 
enlarged  and  improved  from  time  to  time, 
and  the  distributing  system  extended  and 
adjusted,  to  meet  the  increasing  demand 
for  current  for  power  and  heat  as  well  as 
tor  light.  In  1903  the  entire  plant  and 
all  rights  under  the  ordinance  were  trans- 
ferred by  the  Thompson  Company  to  the 
electric  company,  and  the  busineas  estab- 
lished by  the  former  has  since  been  con- 
ducted in  increasing  volume  by  the  latter. 
In  1391  the  gross  earnings  from  current 
for  lighting  purposes  was  S104,64S.63,  and 
tor  power  and  heat,  t4,&37.67.  In  1903 
these  ligureB  had  increased  to  $201,421.69 
and  9SO,30O.ll,  respectively,  and  in  IB08  to 
«S63,447JIT  and  S130,6S7.T2.  By  a  series 
of  ordinances,  beginning  in  160Z,  the  eity 
regulated  in  material  ways  the  business  of 
the  two  companies,  each  in  turn,  in  distrib- 
uting current  for  the  three  purposes,  and 
by  ordinances  adopted  in  1902  and  1904 
the  ei^  required  all  their  wires  within 
degignsted  districts,  whether  the  cnrrent 
waa  used  for  light  or  for  power  or  beat,  to 
be  placed  in  underground  conduits,  the 
ordinances  being  duly  obeyed  at  a  cost  of 
1479,215.  After  March  4,  1902,  the  two 
companies,  each  in  turn,  were  required  to 
pay,  and  did  pay,  to  the  city,  8  per  cent  of 
the  gross  earnings  from  their  bnsineas,  in- 
cluding the  receipts  from  the  use  of  ear- 
rent  for  power  and  heat.  The  city  also  be- 
came and  remained  a  purchaser  of  current 
in  substantial  quantities,  to  be  used  for 
power  purposes. 

r,  In  these  and  Tarioua  otlier  ways  disclosed 
2  by  the  record  the  city  acquiesced  in,  encour- 
■  aged,  and  directly  sanctioned*  the  action  of 
the  two  companies  in  successively  equipping 
and  adjusting  the  electric  plant,  at  great 
expense,  for  the  distribution  of  current  for 
power  and  heat,  knowing  that  they  were 
engaging  therein  under  a  claim  of  right 
under  the  ordinance  of  1884.  Fifteen  cir- 
enits  were  established  to  supply  the  current 
for  those  purposes  exclusively.  Prior  to 
Hay  21),  1908,  no  objection  whatever  was 
made  by  the  eity  to  the  use  of  the  streets, 
alleys,  and  public  grounds  for  those  pur- 
poses, but,  on  the  contrary,  it  was  satis- 
fied  and  content  therewith.     On   that   day 


the  ci^  council,  to  use  the  words  of  the 
city's  answer,  "elected  to  terminate"  that 
use,  and  passed  the  following  resolution, 
which  waa  approved  by  the  mayor; 

"Resolved,  by  the  eity  council  of  the  cilT 
of  Omaha,  the  mayor  concurring,  that  the 
city  electrician  be  end  he  is  hereby  ordered 
and  directed  to  disconnect,  or  cause  to  be 
disconnected,  on  or  before  July  1st,  1908, 
all  wires  leading  from  the  conduits  or  pole* 
of  the  Omaha  Electric  Light  t  Power  Com- 
pany, transmitting  electricity  to  private 
peisona  or  premises,  to  be  used  for  heat  or 
power;  and  to  take  such  steps  as  may  b« 
neoeesary  to  prevent  the  said  Omaha  Elec- 
trio  Light  &  Power  Company  from  furnish- 
ing or  transmitting  from  the  conduits  or 
wires  electricity  to  private  houses  or  prem* 
ises  for  beat  or  power  purposes." 

This  suit  is  prosecuted  by  the  Old  Colony 
Trust  Company,  a  Massachusetts  corpora- 
tion, against  the  city  of  Omaha,  to  enjoin 
the  enforcement  of  that  resolution.  The 
trust  company  is  the  trustee  in  a  mortgage 
executed  in  1903  by  the  electric  compajiy 
upon  all  of  its  property,  including  it* 
rights  under  the  ordinance  of  1884,  to  se- 
cure the  payment  of  upwards  of  12,000,000 
of  bonds  issued  by  it  in  1903  and  1904.  The 
claim  of  the  trust  company,  as  set  forth 
in  the  bill,  is  that  the  resolution  of  1908 
is  a  law  of  the  state  impairing  the  obliga- 
tion of  the  contract  resulting  from  thej^ 
ordinance  of  1884  and  the  action  of  the^ 
'parties  in  interest  thereunder,  on  the  faith* 
of  which  contract  the  bonds  were  pur- 
chased by  their  several  holders,  and  that 
the  resolution  is  therefore  void,  hecanae 
repugnant  to  1 10  of  article  1  of  the  Con- 
stitution of  ths  United  States. 

The  flrst  question  to  be  considered  la 
whether  the  privilege  or  franchise  granted 
by  the  ordinance  of  1884  is  still  subsisting; 
because  It  it  has  expired,  it  will  not  b« 
necessary  to  inquire  whether  it  and  the 
action  of  the  parties  thereunder  resulted 
in  any  contractual  rights  respecting  the 
use  of  the  streets  of  the  city  in  the  distri- 
bution of  current  for  power  and  heating 
purposes. 

What  waa  the  life  or  duration  of  the 
privilege  granted  by  the  ordinanceT  Was 
it  in  perpetuity  or  for  the  corporate  exist- 
ence of  the  granteeT  There  is  no  claim,  nor 
could  there  reasonably  be,  that  it  was  dur- 
ing the  pleasure  of  the  city,  or  revocable 
at  will.  The  trust  company  contends  that 
it  was  a  grant  in  perpetuity,  and  the  city 
that  it  was  for  the  corporate  existence  of 
the  grantee.  While  the  arguments  have 
taken  a  wide  range,  it  Is  of  Srst  importance 
to  give  attention  to  the  statutes  and  de- 
cisions of  Nebraska,  because  the  ei^,  being 
a  creature  of  that  state,  derivea  its  powen 
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from  the  law*  thereof  uid  is  nec«MArily 
within  the  influence  of  the  deoisioDB  of  th« 
■t»te'i  court  of  lact  r<   ort. 

Bj  the  charter  of  the  city  in  force  at 
tbe  time,  the  city  council  waa  charged  with 
"the  care,  mAaagemeiit,  and  control  of  tho 
oity,"  and  waa  given  power  "to  provide  for 
the  lighting  of  atreeta,"  and  "to  care  for 
Mid  control  .  .  .  atreeta,  arennes,  parka, 
«nd  square!  within  the  city."  Laws  1883, 
p.  SB,  chap.  10,  J  IS,  lubdivi.  8,  24. 

Id  Sharp  v.  South  Omaha,  63  Neb.  700, 
705,  74  N.  W.  76,  the  aupreme  court  of 
the  atate  had  occaaioD  to  consider  similar 
^charter  provisions  and  to  determine 
•■  whether  and  for  what  time  they  authorized 
■  the  ei^  council  to  grant*  a  franchise  to 
OM  the  streets  for  supplying  gaa  to  the 
fwople  of  the  city.  It  waa  held  that  there 
vas  "an  ample  grant  of  power,  unqualified 
«•  to  persons,  method,  or  time,  to  regulate 
ifae  laj-ing  down  of  mains,  the  aale  and  us 
of  gas,  and  the  rate  to  be  charged  therefor. 
Id  Nebraska  Teleph.  Co.  v.  Fremont,  7: 
Neb.  25,  28,  99  N.  W.  811,  there  was  in 
Tolved  a  grant  by  the  city  council,  under 
like  charter  provisions,  to  the  Fremont 
Telephone  Company,  an  unincorporated  as- 
■ooiation,  of  the  right  to  erect  and  main- 
tain telpplionc  poles  and  wires  in  the 
■treeta  of  the  city,  the  ordinance  being 
silent  as  to  the  life  of  the  grant.  The 
oourt  aaidi  "By  the  terms  of  the  ordinance, 
there  was  a  grant  to  the  association, 
perpetuity,  of  a  right  of  way  or  easement 
over  all  its  public  ways,  without  restric- 
tion or  limitation." 

SUte  ex  rel.  Caldwell  v.  Lincoln  Street 
R  Co,  BO  Neb.  333,  343,  14  LJLA.(N.a) 
336,  114  N.  W.  422,  involved  the  construc- 
tion of  an  act  (Laws  1&T7,  p.  134),  relating 
to  the  acquisition  of  a  street  franchise  for 
a  street  railroad  company.  The  act  pro- 
vided for  the  submission  to  the  electors  of 
the  simple  question  whether  the  grant 
should  be  made  through  particular  Htreeta, 
which  were  required  to  be  designated  in  the 
Articles  of  incorporation  and  in  the  notice 
of  the  election,  and  also  provided  that  it 
the  consent  of  the  electors  waa  given,  the 
railroad  company  could  proceed  with  the 
eonatruction  vid  operation,  "subject  to 
such  rules  and  regulations  as  may  be  pre- 
terlbed  by  ordinance  of  such  city."  The 
«ot  said  nothing  aliout  the  duration  of  the 
riglit.  The  court  said:  "This  consent  of 
ttte  eiect^rs,  when  l^^ally  given,  to  a  U^al 
propoaition  submitted  to  then),  constitutes, 
im  «w  view,  a  grant  of  a  right  of  way  on 
and  over  the  streets  named  in  the  articles 
«f  {■eorporatioD  and  in  the  notice  for  the 
ilMtiaa.  and  confers  upon  the  railway 
aompaay  an  easement  in  the  itreata  whidi 
U  trrevoeaUe  after  the  eompai^  hat,  within 


a  reasonable  time,  acted  upon  the  per-^ 
mission  given,  and  constructcd'ita  lin«a  of* 
road."  To  tLa  same  effect  is  State  ex  rel. 
CaldweU  T.  Citizena'  Street  B.  Co.  80  Neb. 
357,  800,  114  N.   W.  429. 

In  Plattamouth  t.  Nebraska  Teleph.  Co. 
SO  Neb.  4«0,  480,  14  I,.B.A.(N.S.)  SS4,  187 
Am.  St.  Kep.  7TB,  114  N.  W.  S88,  there  waa 
brought  in  qneation  the  right  of  a  telephoM 
company  under  an  ordinance  granting  to  it, 
ita  successors  and  aasigns,  the  right  ot 
way  for  the  erection  and  maintenance  of 
poles  and  wires  through  the  streets,  alleys, 
and  public  grounds  of  the  elty.  The  pro- 
visions of  the  city  charter  were  substan- 
tially like  thoae  here.  The  power  of  the 
city  to  grant  the  right,  or  to  make  it  more 
than  a  right  revocable  at  will,  was  chal- 
lenged, but  the  court  denied  both  branches 
of  the  contention,  saying:  "Under  the  gen- 
eral power  given  to  the  plaintiff  [the  city] 
by  its  charter  and  the  general  control  which 
it  exercises  over  the  streets  and  public 
groumls  of  the  city,  its  right  to  extend  to 
the  defendant  the  privil^e  of  occupying  its 
streets  and  public  grounds  cannot  be  ques- 
tionedj"  citing  Nebraska  Teleph.  Co.  v. 
Fremont,  supra.  The  city  Iiad  paaaed  an 
ordinance,  not  grounded  upon  any  matter 
of  necessity,  requiring  the  polea  and  wirea 
to  be  removed  from  some  of  the  streets, 
and  the  oourt  pronounced  that  ordinance  in- 
valid. 

But  while  these  decisions  take  a  uniform 
view  of  the  power  of  the  cities  of  the  state 
and  of  the  effect  ot  their  action  tn  casea 
such  as  this,  and  show  that  the  grant  mads 
by  the  ordinance  of  1884  must  be  r^arded 
as  in  perpetuity,  they  also  show  that  suoh 
grants  are  deemed  and  held  by  that  oourt 
to  be  ever  subject  to  the  full  exertion  of 
the  polioe  power  of  the  state  in  respect 
of  the  rates  to  be  charged,  the  mode  of 
conducting  the  busineas,  and  the  character 
and  quality  of  the  service  rendered.  And 
it  is  further  held  that  the  public  nature  of 
the  grant  explains  and  justifies  it,  and  that 
it  1b  forfeitable  for  acts  of  abuse,  aban- 
donment, or  nonuser,  but  cannot  be  taken 
away  or  impaired  arbitrarily.  a 

But  it  is  said  that  this  grant  cannot  beS 
held  to  be  in 'perpetuity,  because  to  do  so* 
is  to  bring  it  in  conflict  with  g  13  of  article 
1  ot  the  state  Constitution,  which  deelarea 
that  "no  law  making  any  irrevocable  grant 
of  special  privileges  or  LnununiUea  shall 
be  passed;"  and  this  contention  is  made 
although  it  is  conceded,  as  it  must  be, 
that  the  grant  is  not  exeluiive,  and  doea 
not  prevent  tha  city  from  making  like 
granta  to  others,  or  frcnn  eetablishing  and 
operating  a  competing  municipal  plant. 
The  contention  is  answered  and  ahown  to 
be  lutenabla  by   the  deeialoB  ot  tka  aa- 
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preme  eourt  of  tba  state  In  PUttamouth  t. 
NcbrKBk&  Teleph.  Co.  inprk,  from  which 
we  excerpt  tbe  following   (p.  404): 

"The  Kr^ument  upon  which  it  attempU 
to  maiotsin  the  Invaliditj  o(  the  itatute 
[ordiDUce]  !■  u  followi:  Swstion  IS,  ui. 
S  of  our  Conatitution,  prohibits  the  legt>- 
Ikture  from  puaing  loot!  or  •pcelftl  Iftwi 
panting  to  v>j  corporation,  auooiation,  or 
indlTidiul  viy  ipecUl  or  ezduiive  priv. 
liege,  immunitjr,  or  fr«nohise  whaterer; 
and  It  i«  tkld  that  tbe  legielktnre  cuiuot 
delc^te  to  &  miinioipality  a  power  which 
it  ccnnot  Itaelf  exereiie.  It  is  claimed  that 
the  ordinance  in  question  is  an  attempt  to 
giant  to  the  defendant  a  special  privll^e 
or  franchise,  and  that  this  li  beyond  tbe 
power  of  the  mnnicipal  authorities.  If  we 
should  concede  (which  we  do  not)  that  a 
general  law,  granting  to  cities  and  towns 
the  powers  which  are  ueuallj  found  in 
their  charters,  did  not  confer  upon  such 
municipalities  the  power  to  pats  and  enforce 
special  ordinancee  suited  to  their  local 
conditions,  still  the  ordinance  in  qneetion 
is  not  subject  to  the  eritieism  made  upon 
it.  A  special  privil^e  in  const!  tutionsJ 
law  I*  a  right,  power,  franchise,  immunity, 
or  privilege  granted  to,  or  vested  in,  a 
person  or  class  of  persons  to  tbe  exclusion 
of  others,  and  in  derogatitm  of  common 
right  .  .  ■  Ordinance  No,  91  does  not 
attempt  to  confer  upon  the  defendant  any 
exclusive  right  or  franchise,  and  leaves  it 
open  for  tbe  city,  at  any  time,  to  ext«nd  to 
other  oompanies  or  corporations  the  same 
>■  privileges  awarded  to  the  defendant.  The 
•  contention,  therefore,  that  ordinance  No. 
91  Is  void  and  confers  no  right  upon  the 
defendant,  cannot  be  sustained." 

To  the  state  decisions  here  cited,  counsel 
for  the  ei^  Interposes  the  objection  that 
tttvj  are  not  well  grounded,  and  that  tome 
of  them  go  tMyond  what  is  expressed  in  tbe 
•jllabn*.  We  need  not  eay  more  of  the  Srst 
Itranch  of  the  objection  than  tbit,  as  the 
decisions  relate  to  matters  of  local  law, 
namely,  the  construction  of  tbe  state  Con- 
stitution and  statutes  and  tbe  powers  of 
loeaJ  municipal  corporations,  they  must  be 
regarded  bj  us  as  controlling,  when  their 
application  involves  no  infraction  of  any 
ri^t  granted  or  secured  by  the  Constitu- 
tion of  the  United  States.  Sucb  an  infrac- 
tion is  not  suggested,  nor  could  it  reason- 
ably be.  The  other  branch  of  the  objec- 
tion is  not  based  upon  any  statute  or  rule 
of  court  in  Nebraaka,  giving  eontroUing 
effect  to  the  syllabus.  At  most  it  rests 
upon  a  statement  in  Holliday  T.  Brown,  34 
Neb.  E3S,  SI  N.  W.  83B,  respecting  "an 
unwritten  rule"  to  that  effect,  but  what 
was  said  upon  the  subject  in  that  case  has 
been  so  pointed^  eritleissd  and  so  far  i*- 


■trained  in  WiUianu  v.  HUes,  08  Neb.  470, 
02  LJLA.  383,  110  Am.  St  Rep.  431,  04  N. 
W.  70S,  Se  N.  W.  161,  4  Ann.  Gas.  300,  that- 
it  is  not  controlling.  Of  course,  it  ongbt- 
not  to  be  given  greater  effect  here  than 
in  the  courts  of  the  state. 

We  have  seen  that  the  ordinance  of  18M 
contained  the  following  reservation  or  qual- 
iBcation:  "That  whenever  the  city  council 
shall  by  ordinance  declare  the  necessity  of 
removing  from  the  public  streets  or  alley! 
of  tbs  city  of  Omaha  the  telt^aph,  tele- 
phone, or  electric  poles,  or  wires  thereon 
constructed  or  existing,  said  compsny  shall, 
within  sixty  days  from  the  passage  of 
such  ordinance,  remove  all  poles  and  wires 
from  said  streets  and  alleys  by  it  con- 
structed, used,  or  operated."  It  is  claimed 
that  this  militates  against  the  theory  that 
the  grant  was  in  perpetuity,  and  indicates, 
notwithstanding  the  state  decisions  before 
cited,  that  It  was  intended  to  endure  onlyt> 
during  the  corporate  existence  of  thev 
grantee.  We  think  the*su{^est!on  Is  with-* 
out  force,  and  that  the  reservation  or 
qualification  has  no  bearing  upon  the  que*- 
tion  whether  the  franchise  was  perpetual 
or  for  the  life  of  the  grantee.  Tbe  term 
for  which  it  was  granted  depends  npo» 
other  considerations,  for  the  reaervatioB  or 
qualification  applies  with  equal  lotM 
whether  the  twm  be  one  or  the  other. 
What  is  meant  undoubtedly  Is  that,  when- 
ever there  is  public  necessity  for  removing 
the  poles  and  wires  from  the  streets  anA 
alleys,  ths  council  shall  have  power  by 
ordinance  to  require  that  that  be  done.  It 
is  not  claimed  that  the  ordinance  af  ISOft 
was  grounded  upon  any  such  necessttj.  Th» 
existence  of  one  is  not  recited  Is  tlw 
ordinance,  is  not  allied  in  the  city's  tn- 
Bwer,  and  is  not  shown  by  the  evidence,  b 
this  aspect,  then,  the  case  Is  tike  that  In 
Flattsmouth  v.  Nebraska  Telepb.  Co. 
Bupra,  where  the  supreme  court  af  tbs  stal* 
said  (p.  400) :  '"That  ths  rights  •(  the  de- 
fendant in  the  streets  of  the  city  must 
yield  to  public  neceesl^  ,  .  .  la  bo- 
yond  question  or  dispute;*  but,  having  m^ 
quired  a  right  in  the  streets,  and  having 
made  expenditurea  on  the  strength  of  tbe- 
grant  extended  by  the  city,  the  authorltie* 
are  quite  uniform  that  this  right  cannot  bo' 
taken  away  in  an  arbitrary  manner  awt 
without  reasonable  cause." 

Concludii^,  as  we  do,  that  the  franchise' 
has  not  expired,  but  is  still  subsisting,  we* 
come  to  the  question  whether  it  ti  Ilmit«4 
to  the  distribution  of  electric  current  for 
lighting  purposes,  or  Includes  its  distribu- 
tion for  power  and  heat. 

This  queation  baa  been  elaborately  dla- 
cusaed  at  the  bar  and  in  tbe  briefs,  and  the 
record  cimtains  a  lar(s  volnms  of  avidsnoa' 
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taken  for  tlie  purpose  of  Bhedding  light, 
a«  is  said,  upon  what  commonly  wu  un- 
deratood,  when  the  ordinance  waa  adopted, 
u  "a  general  electric  light  businesa," — that 
beinf  the  phraae  used  to  designate  the  pur- 
^  poa«  for  which  the  street  franchise  was 
^  granted.  We  do  not  find  it  neceaiar;  to 
•  enter  upon  an  original 'consideration  of  the 
meaaing  of  that  phrase  or  of  the  rules  which 
ordinarily  would  be  applicable  in  interpret- 
Generally  speaking,  the  practical  inter- 
pretation of  a  contract  by  the  parties  to  it 
for  any  considerable  period  of  time  before 
It  comes  to  be  the  subject  of  controversy  is 
deemed  of  great,  if  not  controlling,  inSu- 
ence.  Chicago  t.  Sheldon,  9  Wall.  SO,  94,  19 
L.  ed.  694,  596;  Brooklyn  L.  Ins.  Co.  t. 
Dntcher,  95  U.  8.  269,  273,  24  L.  ed.  410, 
411;  District  of  Columbia  v.  Gallaher,  124 
U.  S.  505,  510,  31  L.  ed.  526,  527,  8  Sup. 
Ct  Rep.  585;  School  District  v.  Bstes,  13 
Neb.  52,  13  N.  W.  16;  State  ex  rel.  Seth 
Thomas  Clock  Co.  «.  Cass  County,  60  Neb. 
066,  672,  83  N.  W.  733.  Although  not 
strictly  sueb,  this  rule  is  sometimes  treated 
aa  a  branch  of  the  law  of  eatoppeL  Whether 
in  a  case  permitting  the  exercise  of  an  in- 
dependent judgment  we  should  apply  it  to 
franchise  contracts  such  as  the  one  here, 
we  need  not  consider.  In  Nebraska,  accord- 
ing to  the  settled  course  of  decision  in 
that  jurisdiction,  the  rule   is  applicable  to 

Id  State  ex  rel.  Caldwell  t.  Lincoln  Street 
R.  Co.  SDpra,  there  was  involved  the  right 
of  a  street  car  company  to  use  the  streets 
of  the  city  under  a  franchise  irr^ulaily 
obtained  twenty  years  before.  The  irregu- 
larity consisted  in  the  submission  to  the 
electors,  under  the  statute  before  mentioned, 
of  a  blanicet  proposition  covering  all  the 
streets,  instead  of  one  specifying  particular 
streets  and  the  termini  of  the  proposed 
lines.  But,  notwithstanding  the  irregular- 
ity, the  railroad  company,  after  a  favor- 
able vote  upon  the  blanket  proposition, 
proceeded  at  great  expense,  and  with  the 
acquiescence  of  all  concerned,  to  the  con- 
struction and  operation  of  tbe  road  through 
■ereral  streets  of  the  city,  and  continued 
thereafter  in  its  operation  without  objec- 
tion until  the  commencement  of  tbe  suit, 
which  was  a  proceeding  in  quo  warranto 
in  the  name  of  the  state,  brought  on  the 
relation  of  a  local  officer.  Although  pro- 
nouncing the  election  irregulsx,  and  holding 
that  no  right  would  have  been  required 
bad   the    objection    been    seasonably   made, 

^  the  court  said ; 

C  *(P.  846.)  "Bo  far  aa  thne  lines  have 
been  eonstractedi  wa  think  the  defendant 
■l^r  claim  an  easement  over  tbe  streets  oe- 
nqrfad,  but  tlM  blanket  llceuM  nnder  whteh 


tbe  defendant  claims  the  right  to  extend  its 
lines  or  to  go  upon  other  atreeta  must  b« 

"Aa  to  the  constmcted  lines,  it  would  be 
manifestly  nnjoat  not  only  to  the  defend- 
ant, but  to  the  holders  of  its  securities,  to 
now  oust  it  of  right*  and  privil^es  which 
it  and  those  through  whom  it  take*  title 
have  been  claiming  and  exercising  for  years, 
with  knowledge  and  aequieecaice  on  the 
part  of  the  state.  Tbe  sUte,  like  individ- 
uals, may  be  estopped  by  its  act,  conduct, 
silence,  and  acquiescence." 

(P.  361.)  "Our  conclusion  is  that  the 
Lincoln  Traction  Company  is  the  owner  of 
the  constructed  lines  of  street  railway  of 
which  it  is  now  in  poasesaion,  and  that  it 
has  right  and  authority  t«  maintain  and 
operate  the  same,  that  ita  purchase  of  the 
lines  formerly  owned  by  the  Lincoln  'Street 
Railway  Company  does  not  invest  it  with 
right  or  power  to  extend  its  lines,  or  to  take 
possession  of  streets,  or  parts  of  etreeta, 
not  now  occupied  by  its  completed  lines, 
and  that  such  extensions  cannot  be  made, 
except  by  proceeding,  as  required  by  law, 
to  obtain  an  additional  frstnchiae  for  that 
purpose,  and  the  consent  of  the  electors  of 
the  city  to  such  extensions  as  it  may  de- 
sire to  make,  and  snch  new  lines  as  it  may 
propose  to  construot." 

StaU  ex  rel.  Caldwell  v.  Citizens'  Street 
R.  Co.  supra,  was  a  similar  case,  in  which 
the  eoart  said: 

(P.  saL)  "Tbe  manner  in  which  the 
question  of  the  consent  of  the  electors  of 
the  city  was  submitted  waa  clearly  irn^- 
lar,  and  the  afSrmative  vote  cast  thereon 
just  as  clearly  conferred  no  power  upon  tbe 
railway  companies  to  use  the  streets  of  tbe 
city  beyond  the  time  when  that  rif^t  should 
be  questioned  by  some  proper  authority. 
But  m  are  not  prepared  to  say  that,  whereo 
the  companies  acted  in  good  faith  and  cz-m 
pended  theIr*money  in  the  eonstruction  of* 
lines  under  a  supposed  right  to  occupy  Ue 
streeta,  and  this  right  was  not  questioned 
until  the  bringing  of  the  present  action, 
they  or  those  claiming  nnder  them  should 
be  ousted  from  the  possession  of  sueb 
streets  as  are  now  occupied  by  their  lines, 
end  their  property  rendered  worthless. 
Under  the  circumstances  of  this  ease,  we 
do  not  think  It  would  be  a  wholesome  pub- 
lic policy  to  hold  that,  because  of  the  irr«^ 
ularity  which  occurred  in  granting  the 
right  which  the  people  liad  power  to  con- 
fer, such  irregularity  renders  all  proceed- 
ings  under  the  vot«  void  and  of  no  effect. 

(P.  382.)  "Upon  the  record  before  us,  we 
are  of  opinion  that  the  Citisens'  Street  Rail- 
way Company  is  entitled  to  the  nse  of  the 
streets  now  occupied  by  It  for  street  rail- 
'  way  purposes  so  far  aa  its  Uimb  ars  so^ 
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pleted  uid  in  operation,  th^t  it  hu  no 
right  to  extend  its  lines  without  further 
authority  from  the  clecton  of  the  oity." 

The  MM  of  Omaha  A  C.  B.  BtrMt  R.  Co. 
V.  Omkbo,  90  Neb.  6,  138  N.  W.  73],  deaided 
in  1911,  before  the  commencement  of 
present  suit,  la  directly  in  point.  It 
*  luit  bj  the  atreet  railway  company  to 
enjoin  the  city  from  the  enforcement  of  a 
paragraph  or  part  of  the  resolution  of  1908 
which  ia  here  in  controveray,  the  difference 
between  the  two  paragrapha  being  that  the 
first  was  directed  against  the  electric  com- 
pany, and  required  it  to  cease  using  tha 
streets  of  the  city  in  tha  tranamission  of 
electricity  for  power  and  heat,  while  the 
aeoond  paragraph  was  directed  againat  the 
■treet  railway  company,  and  required  it  ta 
cease  using  the  streets  in  the  transmit 
of  current  for  tight,  power,  and  heat.  The 
two  cases  are  alike  in  all  material  rcspecta, 
save  that  the  street  railway  company  had 
been  for  jeara  and  waa  fumiahing  electric 
cnrrent  for  light,  power,  and  heat  as  an 
incident  to  the  uae  of  electrical  energy  ai 
a  motive  power  in  propellii^  ita  cars,  and 
*Jalao  that  that  company'a  incidental  busi- 
•  uesi  had  not  been  and  waa  not  aa*extensive 
as  that  of  the  electric  company.  The  suit 
waa  begun  in  a  local  court,  which,  on  final 
hearing,  granted  a  perpetual  Injunction 
•gainat  the  euforoement  of  the  resolution. 
The  supreme  court  affirmed  the  decision 
below,  subject  only  to  a  modification  where- 
by the  injunction  would  expire  on  the  ter- 
mination of  the  street  railway  company's 
Street  franchise,  which  was  for  a  limited 
term  of  years.  After  reciting  the  facta, 
the  supreme  court  said  (p.  13) : 

"We  are  therefore  of  opinion  that  the 
general  finding  of  the  district  court  in  fa- 
vor of  the  plaintiff  and  interreners  waa 
right,  and  should  be  adopted  by  thia  oonrt. 
With  this  view  of  the  ease,  we  are  not  re- 
qnired  to  determine  the  question  of  the  inci- 
dental powers  of  the  street  railway  com- 
pany, it  Is  sufficient  to  say  that  the  com- 
pany supposed  that  It  had  the  power  under 
its  charter  to  engage  in  the  buaineaa  of 
which  the  defendants  now  complain,  and 
the  city  by  Its  officers  and  agente  assumed 
that  it  had  such  power,  find  by  Its  acta 
not  only  permitted,  but  induced,  the  plain- 
tiff to  expend  large  sums  of  money,  acquire 
raluable  property,  and  enter  into  contract 
relations  with  the  interreners  and  others 
to  carry  on  that  business.  It  follows  that 
[t  would  now  be  unjust  and  inequitable  to; 
permit  the  city  to  destroy  plaintiff's  prop-  j 
erty  and  business  which  it  has  thus  foster- 
ed and  eneoaraged,  witiiout  eompensathn. 


and  also  deprive  the  interveners  of  their 
contractual  rights  therein." 

Then,  after  referring  to  and  citing  several 
cases,  the  court  further  said:  "This  ia  a 
well-recogniced  rule  of  equity.  .  .  .  W« 
are  of  opinion  that  the  facta  of  this  ease 
bring  the  defendants  within  the  rule  of 
Btate  ex  rel.  Caldwell  v.  Lincoln  Street  R. 
Co.  supra." 

In  view  of  the  tacts  in  the  present  case, 
as  before  recited,  these  decisions  of  the 
supreme  court  of  the  state  are  eonelusive 
upon  the  question  of  tha  right  of  the  trusty 
company  to  have  the  distribution  of  elee-JJ 
trie  current  for'power  and  heat  treated  as* 
included  within  the  franchise  contract  of 
1884  while  it  continues  in  force.  In  other 
words,  the  truat  company  is  mtitled  to  in- 
sist upon  a  recognition  and  continuation,' 
subject  to  all  the  qnaliSeations  inhering  in 
the  franchise,  of  all  the  rights  conferred 
by  the  franchise  ordinance  as  the  same 
waa  interpreted  in  actual  practice  by  the 
electric  company  and  the  city  prior  to  the 
reaolution  of  1908.  But  neither  the  trust 
company  nor  the  electric  company  is  en- 
title to  make  that  construction  a  baan 
for  enlarging  or  extending  those  rights, 
againat  the  will  of  the  city,  or  for  enlarging 
or  extending  the  purposes  for  which  electric 
current  may,  through  the  use  of  the  streets, 
be  transmitted  and  supplied  under  the  pro- 
tection of  the  franchise. 

A  prior  suit  by  the  electric  company 
against  the  city,  largely  but  not  entirely 
like  the  present,  resulted  in  a  decree  againat 
the  electric  company.  The  city  now  takes 
the  position  that  that  decree  is  conclusive 
upon  the  trust  company  as  mortgagee.  But 
the  law  is  otherwise.  The  truat  company's 
rights,  and  those  of  the  bondholders  whom 
it  representa,  were  not  acquired  during  or 
since  that  auit,  but  long  prior  thereto, 
and  the  truat  company  was  not  a  party  to 
This  being  so,  the  trust  company  is  free 
to  maintain  the  present  suit,  unembarrassed 
by  the  decree  in  the  other.  Keokuk  k  W. 
R.  Co.  V.  Missouri,  182  U.  S.  301,  313,  S8 
■i.  450,  465,  14  Bup.  Ct.  Sep.  S92i 
Louisville  Trust  Co.  v.  Cincinnati,  22  C. 
C.  A.  334,  47  U.  8.  App.  36,  78  Fed.  296. 

The  decree  is  reversed,  and  the  cause  ia 
remanded  to  Uie  District  Court  with  a  di- 
rection to  enter  a  decree  against  the  en- 
forcement of  the  reaolution  of  1908,  In  ao- 
cordance  with  this  o^nion. 

Reversed. 
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Comn  (I  8S2*)— Afpeal  From  Cuoun 
CotiBT  or  appxixb— Diverse  Citizui- 
■BiF  Cask. 
The   juriadiction   of   the   Federal    circuit 

court   of   ft   •uit   bj   an   electric   light    

power  companj  to  enjoin  tbe  threAteaed 
ducounection,  pursuant  to  «  resolution  of 
the  municipal  common  council,  of  the  wire* 
used  b}-  the  companj  io  aupplying  it*  pat- 
roni  with  eleetrm  current  lor  power  and 
heating  purpoaei,  mutt  be  deemed  to  hs.Te 
been  invoked  lolel^  on  tbe  ground  of  di*eiM 
eltinnihip,  ao  as  to  make  the  decision  of 
the  circuit  court  of  appeals  final,  where  the 
bill  did  not  show,  either  tn  terms  or  hy 
oeceaury  intendment,  that  complainant  was 
■saerting   a   right,   privilege,   or   immi 

under    the    Federal    Constitution,    or     

in  anywise  Invoking  its  protection,  but,  for 
anything  that  appears,  it  was  planting  its 
right  to  relief  solelj  upon  the  doctrine  o( 

[Bd.  Not*.— roT  oUMn  osM*.  SM  Coart^  Ceat 

DIs.  il  lOU,  lOM ;    Dm.  Dig.  1  lU.*) 
[No.  162.] 

Argved  Febrnarjr  27  and  2S,  1913.  Ordered 
for  reargument  March  17,  1013.  Re- 
argued April  10  and  II,  1B13.  Decided 
June  IB,  1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  tbe  Circuit  Court  for  the  Diatrirt 
of  Nebraska  in  favor  ol  defendants  in  a 
auit  to  enjoin  the  threatened  disconnection, 
pursuant  to  a  resolution  of  a  municipal 
common  council,  of  the  wires  of  an  electrie 
light  and  power  company,  used  in  supplying 
its  patrons  with  electrie  current.  Dis- 
missed for  want  of  Jurisdiction. 

8m  same  ease  below,  102  C.  O.  A.  SOI, 
179  Fed.  4S5. 

The  facts  are  stated  in  the  opinion. 

Meaars.  Wllllnni  D.  McHitgh,  Edgar 
H.  Bcott,  and  Lodowick  F,  Crofoot  for  ap- 

Measrs.  Benjamin  8.  Baker,  William 
O.  lAmbert,  John  A.  Rine,  L.  J.  TePoel, 
Frank   Crawford,   and   I.  J,   Dunn   tor   ap- 

•   'Mr.  Justice  Van  Deranter  deliverwl  the 

opinion  of  tbe  court: 
The   facta   out   of   which   this   auit   arose 

are  fully  set  forth  in  Old  Colony  Tniat  Co. 
2  V.  Omaha,  230  U.  S.  100, 67  L.  ed.  — ,33  Sup. 
r  CL  Rep.  967,  and  need'not  bo  repeated  here. 

The   electric  company  brought  th( 


eleetrician,  to  enjoin  the  threatened  dik- 
connection,  pursuant  to  the  rceolntion  of 
IMS,  of  the  oompany**  wires  used  In  sup- 
plying its  patrcBB  with  deetrle  currmt  for 
power  and  heating  purposes.  There  waa  a 
decree  tor  the  defendants  (172  Fed.  4M), 
which  waa  afGrmed  by  the  circuit  court  of 
appeaU  (102  C.  a  A.  001,  179  Fed.  460), 
and    a   further   appeal   brought   the  ease 

Our  jurisdiction  is  challenged,  by  a  mo- 
tiMi  to  dismiss,  on  the  ground  that  ths 
decision  of  the  circuit  court  of  appeals  U 
Snal.  The  motion  is  well  taken  if  tbe 
jurisdiction  of  the  circuit  court  was  in- 
voked solely  on  the  ground  of  dlverae  citi- 
zenship. Act  of  March  3,  1S91  (20  Stat. 
at  L.  820,  chap.  617,  g  S,  U.  8.  Comp.  Stat. 
1901,  p.  468);  Judicial  Code,  |  IZB  [3Q 
Stat,  at  L.  1133,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1811,  p.  193].  That  it  was  in- 
voked on  that  ground  is  conceded,  ao  it 
is  necessary  to  inquire  whether,  as  is  as- 
serted in  opposition  to  the  motion,  it  waa 
also  invoked  upon  the  ground  that  the  suit 
was  one  arising  under  tbe  Constitution  of 
the  United  States.  This  must  be  deter- 
mined from  the  plaintifTs  statement  of  its 
own  cauae  of  action  aa  set  forth  in  the  bill, 
regardless  of  questions  that  may  have  been 
subsequently  brought  into  tbe  auit.  Shnl- 
this  V.  HcDougal,  225  U.  S.  6S1,  609,  5«  U 
ed.  120S,  1210,  32  Bnp.  (».  Rep.  704;  Den- 
ver  V.  New  York  Trust  Co.  228  U.  S.  123, 
ante,  057,  33  Sup.  Ct.  Rep.  667. 

Briefly  described,  tbe  biU  set  forth  the 
adoption  by  tbe  city  oonncil  of  the  fran- 
chise ordinance  of  1S84,  its  acceptance  by 
the  Thompson  Company,  tbe  construction 
and  installation  of  the  electric  plant,  tb* 
transfer  of  the  plant  and  francbiac  to  the 
electric  company  in  1903,  the  huaineas  done 
by  tbe  two  companies  in  aupplying  eurroit 
for  power  and  heating,  as  well  as  for  light- 
ing, purpoaes,  tbe  enlargement  and  im- 
provement of  the  plant  from  time  to  timo 
to  meet  the  Increasing  demand  for  current 
for  those  purpoaea,  the  city's  acquieaoencCn 
in  and  encouragement  and  sanction  o(  allS 
this  with  knowledge* that  it  was  done  under* 
a  claim  of  right  under  the  franchiae  or- 
dinance, the  exaction  by  the  city  of  3  per 
cent  of  the  gross  earnings,  Including  those 
from  current  supplied  for  power  and  beat, 
the  adoption  of  the  resolution  of  190S,  and 
the  threatened  disconnection  thereunder  of 
all  wires  used  for  transmitting  current  for 
power  and  heating  purpoaes.  The  bill 
further  charged  that  in  what  was  done 
prior  to  tbe  reeolution  the  city  and  the 
!»•□  companicB  had  treated  the  franebis* 
as  including  the  right  to  use  tbe  streets  in 
■    ■  ig  current  for  power  and  heat; 


fbe  circuit  court,  against  the  city  and  its    tliat  upon  the  faith  of  this  praetical  ( 
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■traotlon  tb«  pl&lntiff  iaA  expcDded  laxga 
sums  of  mon«7  in  developiiig  uid  equipping 
ita  plant  according  to  approved  modem 
atkndardt;  and  that  the  interference  with 
iti  wiTM  and  busineaa  which  was  threatened 
by  reaMTi  of  the  changed  attitude  of  tbe 
city  would  result  in  great  and  irreparable 
loM  and  damage  to  the  plaintiff. 

The  relief  eouglit  was  a  perpetual  fnjuao- 
tion  reitraining  the  defendant*  from  diacon- 
necting  the  plalntlfTi  wirea  or  interfering 
with  or  impeding  iti  butinesi  bb  tberetofore 
eonducted.  There  waa  no  prayer  that  the 
reaoIutioD  b«  pronounced  void,  nor  an;  al- 
legation that  it  impaired  the  franchiie  con- 
tract, or  would  operate  to  deprive  the 
plaintiff  of  its  property  without  due  process 
o(  law,  nor  any  reference  to  tbe  Conttitu' 
tlon  of  the  United  States,  or  any  of  its 
proviaiona,  nor  even  a  get-erat  itatenient 
that  a  constitutional  right  waa  being  or 
ftbout  to  be  infringed. 

Tested  by  the  recoguited  standard,  we 
think  the  bill  did  not  state  a  case  arising 
under  the  Constitution.  It  did  not  show, 
either  in  terms  or  by  necessary  intendment, 
that  the  plaintiff  was  aaserting  a  right, 
privilege,  or  immunity  under  the  Consti- 
tution, or  was  in  anywise  invoking  its  pro- 
tection. For  anything  that  appeared,  the 
plaintiff  was  planting  ita  right  to  relief 
entirely  upon  the  doctrine  of  estoppel.  Aa 
^  a  basis  of  jurisdiction,  it  is  not  enough  that 
JJ  recovery  might  be  sought  upon  a  eonsti- 
*  tutional 'ground,  for  it  must  clearly  appear 
that  it  is  actually  so  sought.  Crowell  v. 
Kandell,  10  Pet  3S8,  392,  9  L.  ed.  4SB. 
U7;  Hanford  t.  Daviea,  163  U.  S.  273,  280, 
41  L.  ed.  1ST,  119,  16  Sup.  CL  Bep.  lOSl. 
It  being  thus  apparent  that  diverse  cEti- 
cenship  was  the  sole  ground  upon  which 
tbe  jurisdiction  of  the  circuit  court  was  in- 
Toked,  it  follow*  that  the  decision  of  tbe 
drcuit  court  of  appeals  was  final.  Spencer 
▼.  Duplan  Silk  Co.,  101  U.  8.  620.  48  L.  ed. 
287,  24  Sup.  Ct.  Rep.  174;  Bankers'  Mut. 
Caaualty  Co.  v.  Minneapolis,  St  P.  k  S. 
Bte.  H.  R.  Co.  192  U.  B.  371,  48  L.  ed.  484, 
84  Sup.  Ct.  Rep.  386;  Shulthis  v.  Mc- 
Dougal,  226  U.  S.  661,  669,  66  I.  ed.  1200, 
1210,  32  Sup.  Ct  Rep.  704;  Lovell  v.  New- 
man, 227  U.  S.  412,  B7  L.  ed.  — ,  33  Sup.  Ct, 
Rep.  375;  Denver  ».  New  York  Trust  Co. 
220  D.  S.  123,  57  L.  ed.  — ,33  Sup.  Ct.  Rep. 
657. 

Appeal   dismissed. 


KKOTT  V.  CHICAGO  B.  A  Q.  R.  00.  978 

OU  V.  s.  m.) 
JOHN   A.    KNOTT    et  al.    Railroad    aad 
Warehouse  Conunissi oners,  et  a).,  Appta., 


ATCHISON,  TOPEKA.  k  SANTA  FB  RAIL- 
WAY COMPANY,  Appt, 


CHICAGO,   ROCK   ISLAND,   *    PACIFIC 
RAILWAY  COMPANY.     (No.  346.) 

CHICAGO,    RbCK    ISLAND,   ft   PACUIO 
RAILWAY  COMPANY,  Appt, 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissionera,  et  al.,  Appts., 


KANSAS    CITY    SOUTHERN    RAILWAT 
COMPANY,  Appt, 


LOUIS    k    HANNIBAL    BAILWAT 
COMPANY.     (N«.  SSL) 
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JOHN  A.  KNOrr  et  it.,  Kailroad  ftnd  Wan- 
houM  CommiMioneri,  et  al^  Appti^ 


Cabsiers  (I  18*)— Enforcemb!it  of  Reoit- 

LAtlONB— DiBCBETION— FlLinS     AHENDCD 

aud  Sdfflxmkntai,  Biu. 

1.  The  trial  judge  did  not  abuse  hia  dit- 
eretion  by  permitting  the  filing,  in  k  auit 
•Mailing  state  railwaj  rate  Ifgislatian,  of 
amended  and  supplemental  bills  setting  forth 
and  attacking  new  rate  legislation  pending 
*uit,  althou^  the  earlier  legislation  was 
repealed  bj  some  of  the  new  legislation, 
■aving,  however,  the  penaltiea  and  liabili- 
tiei  already  incurred,  and  although  aliglitlv 
higher  rates  were  aujiatitiited  on  ccitnm 
ot  the  comtnoditiea  embraced  in  the  earlier 
It^alatiDii. 

[Bia.  NotB.— For  omer  casei,  lee  CtrrHr»,  Cent. 
Dig.  M  U.  14-20 ;    Dec.  Dig.  g  !8.*] 

CotiKia  (I  493*)  —  CoNF!,i 

no  5— FBI  O  R1T«— 0  U  BTEB . 

Z.  Jurisdiction  acquired  by  a  Federal  cir- 
cuit court  by  the  flling  of  billa  assailins 
ttate  railway  rate  legislation  was  not  ouBtnl 
by  the  Sling  of  a  bill  in  a  state  court  in  the 
name  of  the  itate,  seeking  the  enforcement 
of  later  rate  I^tslation  before  supplemental 
bills  setting  forth  and  attadcing  new  legis- 
lation were  Bled  in  the  Federal  court,  where 


an  application  lor  leave  to  file  the  nipple- 
mental  bills  was  then  pending,  and  action 
had  been  suspended  merely  to  give  an  op- 
portunity for  hearing,  the  court  meanwhile 
restraining  the  enforcement  of  the  new  rates, 
"Tud.  Nota.— For  other  CSMS.  ■*•  Orarts,  Ccot. 
Dig.  II  IMt-llU :    Dm.  Dig.  I  4M.*] 

COKMEBcx  (I  10*)— Statx  BEanLATioir  or 
LOOAL  Rates  or  Idtebstaib  Oabbies  — 

OlHOBEeBTOflAI.   iHACnOH, 

3.  Congressional  inaction  on  the  subject 
leavea  each  ttate  free  to  establish  maximum 
intrastate  rates  (or  interstate  carriers  which 
are  reasonable  in  themselves,  although  the 
state's  requirements  may  necessarily  dis- 
turb the  eiisting  relation  between  intra- 
state and  interstate  rates  as  to  places  with- 
in zones  of  competition  crossed  by  the  Stat* 
boundary  line. 

[Bd.  Nof«.— For  other  cshm.  sea  Conun^rce, 
Cent.  Dig.  I  8:    Dec.  Dig.  |  ID.*] 

Cabbibrb  (I  12*)  —  Bate  REonT^Tioii  — 

VaLDATIOIT  —  ASBEBSUCNIS    FOB    TAZA- 
TtON. 

4.  Valuations  placed  upon  railway  prop- 
erties by  the  state  asses  both  for  purposes  of 
taxation  do  not  afford  an  adequate  basis 
for  a  determination  as  to  the  fair  value  of 
the  property  when  testing  the  reasonable- 
ness of  state  regulation  of  railway  rates,— 
•specially  where  the  principles  governing 
the  assessments  are  not  properly  ahown. 

[BM.  Note.— For  other  caies,  sen  Carriers,  CMt 
Dig.  H  J-U,  It-M;    D»c.  Dtg.  |  12.*] 

Cabbiebs  (I  IS*)  —  SumciENCT  —  Rati 
RkoclatioiT'-valdatioh  or  PBOBXBrr. 
6.  Broad  estimates  of  the  value  of  rail- 
way property  are  not  sufficient  to  support 
a  finding  that  railway  rates,  aa  fixed  by  the 
•tate,  are  confiscatory. 

[Ed.  Note.— For  oUisr  cases.  ■»  Carriers,  Cant 
Dig.  H  T-ll,  16-U;    Dec  Dig.  I  11. •] 

Cakbiem  (I  12*)  —  Rati  ELKaai.ATiOii  — 
Valuation  or  Pbofebtt. 

6.  A  finding  that  railway  rates  as  fixed 
by  the  state  are  eonSscatory  cannot  be 
baaed  upon  an  intrastate  valuation  of  the 
railway  property  which,  it  extended  to  the 
entire  railway  system,  would  greatly  ex- 
ceed the  railway  company's  total  capitaliEa- 
tion,  in  the  absence  of  clear  and  convincing 
proof  that  the  value  actually  existed,  and 
that  the  different  items  of  property  wera 
estimated  reapectivoly  by  correct  methods 
and   in  accorunce  with  proper  criteria  of 

(Kd.  Kote.—FoT  other  crbh,  ice  Curriers.  Cent 
Dig.  il  T-U.  1G-2I1:    Doc.  Dig.  |  U.*] 
A.PPKAI.  AND  Ebbob  (t  682*)~-E9TOPPEL  to 
Baibe  Objeciion— Stipdlaiion. 
T.  Concessions  that  the  assesament  of  rail- 
ay  property  by  the  state  board  of  asses- 
irs  was  upim  the  basis  of  one  third  of  what 
the  board   regarded   as   its  vslue,   and   the 
use  of  estimates  based  upon   those   assess- 
ments by  irath  parties  in  calculations  sub- 
mitted  to   the   court   on   the    issue   of   tha 
reasonableness  of  state   regulation   of  rail- 
way rates,  do  not  prevent  the  state  authori- 
ties from  objecting  on  appeal  to  a  valuation 
by    the    court    which   is    based    upon   aucb 


;    Dec.  Dig.  I  nm.'i 
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CARRIEB8  (I  12*)  —  Statb  Rboi;latio;«  or 

ItATCe     —     REABONABLEIOaS     —    Al>POB- 

TionuxnT   or    Intirstatk   Attn   Ihtba- 
STATx  Valuation. 

8.  A  diviaion  of  tlie  value  of  the  propertj 
of  aD  interstate  carrier  within  a  itaU  ac- 
cord ing  to  grou  earniagi  derived  reapective- 
ly  from  its  interstate  and  intraatat* 
buaineu  in  inch  atata  doei  not  give  a 
•ufficientlj  accurate  measure  of  the  value 
of  the  uae  of  its  propertj  in  intrastate 
busineas  to  aerve  aa  the  basis  of  a  judicial 
holding  in  a  cloae  case,  that  the  intraatate 
rates,  as  fixed  b;  tlie  state,  are  conflscatorj. 

[Hd.  Note— For  other  caiici.  lee  Csrrlira.  Cent 
O'i.  II  J-II.  li-aj;    Dec.  Dig.  I  1!."] 

Cabriebs  ((  12*)— SuFFiciETscr— Reabona- 
hlekkhs— State  Regulation  op  Hail- 
WAT  Ratiu«— Extra  Cost  of  Iktbabtate 
Opbrations. 

9.  General  estimates  of  tbe  extra  cost 
of  the  intraatate  business  of  a  carrier  over 
its  interstate  buaineaa,  made  without  the 
aid  of  accurate  data  covering  adequate  teat 
periods,   nill  not  be  accept^   as  adequate 

Eroof  to  sustain  a  finding  that  tbe  carrier's 
itrastate  rates,  aa  fixed  by  the  state,  are 
eonfiscatory. 

[Ed.  Note.— Far  oUiar  casas.  Met  Curlers,  Cent 
Die.  II  T-U,  15-10;    Dbc.  DIr.  I  U-*] 

Carriers  (|  12*)— Statutrs— Rate  Rkou- 

10.  Legislative  regulation  of  railway 
rates  wbich  arc  not  conHscatorj  ai  to  cer- 
tain railroads  is  enforceable  aa  against 
them,  though  it  may  he  unenforceable  as 
against  another  carrier,  dilTerently  situated, 
becauae  the  rates  preacribed  may,  as  to  it, 
be  unreasonably  low. 


[Noa.  0,  12,  339,  340,  341,  342,  31S.  30.  348, 

360,  301,  3G2,  367,  368,  36G,  368,  367, 

and  308.] 

Argued  October  12  and  13,  1010.    Ordered 
for    reargument    April    10,    1911.     Re- 
argued April  1, 2,  and  3, 1912.    De- 
cided June  IS,  1913. 

APPEALS  and  CROSS  APPEALS  from 
decrees  of  the  Circuit  Court  of  tbe 
United  States  for  the  Western  District  of 
Missouri,  adjudging  railway  rate  legisla- 
tion to  be  confiscatory,  and  enjoining  its 
enforcement.  Decreea  in  Nos.  9,  12,  339, 
340,  341,  342,  346,  S46,  349,  350.  357,  and 
358  reveraed  and  causes  remanded,  with 
directions  to  dismiss  the  bills  without 
prejudice.  Decrees  in  Noa.  351,  3S2,  386, 
366,  367,  and  368  modified,  and  as  modified, 
afBrmed. 
Bee  same  case  below,  1S8  Fed.  317. 

S      statement  by  Mr.  Justice  Hnghea; 

•  •Appeals  and  croas  appeals  from  decrees 
of  tbe  eircuit  court  entered  March  S,  1909, 
as  amended  April  17, ■  1S09,  adjudging  the 
■laiimuin  freight  rate  acta  paaeed  by  the 


legislature  of  the  state  of  Missouri  in  1905It 
and  IBOT,  and  tbe'mazimum  passenger  fare* 
act  passed  in  1907,  to  be  confiscatory,  and 
enjoining  their  enforcement.     1S8  Fed.  317. 

Eighteen  suits,  brought  by  as  many  rail- 
road companies,  were  begun  in  June,  1905, 
assailing  tbe  act  of  April  15,  1905  (effective 
June  16,  190B),  which  prescribed  maximum 
rates  for  Intrastate  transportation  of  cer- 
tain commodities  in  carload  lots.  Tbe  mem- 
bers of  tbe  board  of  railroad  commissioners, 
the  attorney  general  of  tbe  state,  and  repra- 
sentative  shippers,  were  made  defendants. 

Preliminary  injunction  was  granted  in 
each  cam,  demurrers  to  tbe  bills  were  over- 
ruled, answers  were  filed,  and  in  Alarch, 
1906,  the  easea  were  referred  to  a  master 
to  take  evidence  and  report.  Tbe  master 
proceeded,  by  agreement,  to  take  testimony 
in  three  of  the  oases. 

While  this  reference  waa  pending,  tha 
l^islature,   in   1007,   passed   tbe   following 

(1)  That  of  February  27,  1007,  fixing  a 
maximum  passenger  fere  within  the  atata 
of  2  centa  a  mile  for  railroads  over  40 
miles  in  length. 

(2)  That  of  March  19, 1B07,  repealing  tha 
act  of  April  16,  1905,  and  preeorlbing  new 
maximum  intrastate  rates  for  specified 
comuioditiea  in  carload  lots,  tha  rates  being 
higher  in  certain  instances  than  thoaa  of 
the  former  act.  It  also  repealed  an  act 
passed  April  14,  1905  (not  mentioned  in  the 
original  bills),  relating  to  rates  on  atone, 
sand,  and  brick,  and  made  new  rates  there- 
for. }t  was  provided  that  the  repeal  should 
not  relieve  any  railroad  company  from 
liabilitiea     and     penalties     previously     in- 

(3)  That  of  March  19,  1907,  fixing  maxi- 
mum rstee  for  fruit  in  oarload  lots. 

(4)  That  of  April  4,  1907,  requiring  eai^ 
riers  of  live  stock  in  carload  lota  to  carry 
the  shipper  or  bis  agent  free  of  eharga. 

(This  atatute  was  held  unconatitutional  by 
the  state  court,  and  needs  no  further  notiott. 
McCully  T.  Chicago,  B.  ft  Q.  R.  Co.  218  Mo., 
1,110  8.  W.  711.)  5 

•  These  acts  took  effect  on  June  14,  1907.    * 

On  June  11,  1907,  tbe  eoinplainant  in 
each  of  the  eighteen  cases  moved  for  teava 
to  file  an  amended  and  aupplemental  bill, 
then  presented  to  the  court,  which  set 
forth  the  legislation  of  1007,  above-men- 
tioned, and  asked  relief  against  ita  enforoa- 
ment  upon  the  grounds  that  these  acts  con- 
stituted an  unwarrantable  interference  with 
interstate  commerce  and  that  tbey  vera 
confiscatory.  On  June  IS,  1007,  the  court 
msde  an  order  setting  down  the  applica- 
tions for  argument,  and  meanwhile  re- 
straining the  enforcement  of  the  new  rates. 
On  Jnije  17,  1007.  upon  hearing,  leave  to 
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file  wat  panted  and  a  temporary  injunc- 
tioD  wu  alloned  aa  to  the  freight  rate  lam 
«f  1907,  but  Dot  ag  to  the  passenger  fura 
law.  The  tatter  was  permitted  to  go  into 
effect  for  three  months  witfaoat  prejudice, 
«nd  u-aa  thereafter  coDtluued  in  force  until 
the  final  decrees. 

Meanwhile  on  June  14,  1907,  bills  were 
aied  in  the  name  of  the  atate  in  the  sUto 
court  against  the  railway  companies.  Beck- 
ing an  injunction  requiring  them  to  put  in 
force  both  the  freight  and  passenger  rates 

The  supplemental  bill*  In  the  Federal 
courts  were  amended  so  as  to  show  theoe 
proeeedinga.  On  demurrer  to  these  bills,  as 
amended,  it  was  insiBted  that  thej  were 
without  equity;  that  the  matters  alleged 
were  not  germane  to  or  supplementary  of 
the  original  bills;  and  that  the  atate  court 
had  Jurisdiction  of  the  proceedings  therein 
instituted.  The  demurrers  were  overruled 
and  the  delendanta  answered. 

It  was  ordered  (June  18,  1908)  that  the 
eighteen  esses  should  be  set  down  for  hear- 
ing before  the  court  upon  the  testimony 
theretofore  talcen  before  the  master,  and 
upon  such  further  oral  and  documentary 
erldence  as  should  then  be  offered  In  open 
court.  And  the  cases  were  so  heard. 
VPith  reepect  to  eight  of  the  suits,  it 

^  stipulated  that  they  ahould  abide  the  result 

^  to  other  suits  named. 

•  *  The  case  of  the  St.  Louis,  Kansas  City,  t 
Colorado  Railroad  Company  was  consoli- 
dated with  that  of  the  Chicago,  Rock  Is- 
land, ft  Pacific  Railway  Company,  t)w  lat- 
ter having  acquired  the  property  of  the 
former,  and  the  court  ordered  that  the 
"QndingB,  statements,  and  figures"  of  the 
two  companies  should  be  combined.  In 
the  suit  brought  by  the  Chicago,  Burling- 
ton, ft  Quincy  Railway  Company,  then  the 
lessee  of  the  property,  the  Chicago,  Burling- 
ton, ft  Quincy  Railroad  Company  was  sub- 
stituted as  complainant  on  tjie  cancelation 
of  the  lease. 

In  the  nine  eases  thus  remaining,  the 
court  held  that  the  rate  acts,  both  of  1906 
and  1907,  were  invalid,  as  eonflacatory.  The 
contention  as  to  the  invalidity  of  the  acts 
by  reaaon  of  interference  with  iuteratate 
commerce  was  not  sustained.  The  costs 
were  equally  divided. 

And  from  the  final  decrees  entered  in 
these  nine  suits,  the  above  entitled  appeala 
and  eroM  appeals  were  taken, 

Mr.  snilott  W.  Major,  Attorney  General 
of  Missouri,  and  Messrs.  Sanford  B.  LMId, 
Frederick  W.  Iielnnaan,  uid  John  M. 
Atkinson  for  Enott  et  al. 

Messrs.  Frank  BAgBnaan  and  0>  H. 
Hpenccr  for  the   Chicago,   Burlington,  ft 


Quincy  Railroad  Company  on  original  ar- 
gument. 

Messrs.  Frank  Haeerman,  Gardiner 
Latlirop,  W.  F.  Evans,  Robert  Dunlap, 
Thomas  R,  Morrow,  M.  A.  Low,  M.  L.  Bell, 
S.  W.  Moore,  J.  D.  Hostetter,  Jamea  Hager- 
man,  Joaeph  M.  Bryaou,  Chester  M.  Dawsa, 
0.  M.  Spencer,  John  H.  Lacas,  and  Joltn 
Barton  Payne  tor  all  the  railroads  on  ro- 
argument. 

Mr.  Winfred  T.  Denison,  Assistant  At- 
torney Genera],  Mr.  Thurlmv  M.  Oordon, 
Special  Assiatant  to  the  Attorney  General, 
Messrs.  Jared  How,  Judaon  Harmon,  Fer- 
bert  S.  Hadley,  and  Charles  H.  Aldrieh;  \'r. 
R.  C.  Johnson,  Attorney  General  of  South 
Dakota,  with  Mr.  P.  W.  Dougherty,  Mr. 
Grant  G.  Martin,  Attorney  General  of  Ne- 
brasks,  and  Mr.  William  T.  Thompson, 
Former  Attorney  General;  Mr.  George  E. 
Cosson,  Attorney  General  of  Iowa,  with  Mr. 
J.  H.  Henderson;  Mr.  John  S.  Dawson,  At- 
torney General  of  Eanaas,  with  Hr.  8.  it. 
Brewsterj  Mr.  R.  C.  Brickell,  Attorney 
General  of  Alsbsma,  with  Mr.  Hari;  C. 
Selheimer,  and  Mr.  Charles  West,  Attorney 
General  ol  Oklahoma,  with  Mr.  Frederick 
N.  JudsOD,  as  anUoi  euriif, 

*  Mr.  Justice  Hughes,  after  making  the* 
above  statement,  delivered  the  opinion  of 
the  court: 

I.  The  contention  of  the  appellants  that 
the  court  erred  in  permitting  the  filing  of 
the  amended  and  supplemental  bills  is  with- 
out merit.  Although  the  commodity  rate 
act  of  1907  repealed  that  of  I90S,  it  saved 
the  penalties  and  liabilities  incurred  nnder 
the  repealed  statute.  Both  the  original  and 
supplemental  billa  proceeded  upon  the 
broad  ground  that  the  returns  of  the  otmi- 
panies  from  their  intrastate  business,  prior^ 
to  the  act  of  ISDS,  were  unreaaonably  low,  2 
and  that  any  reduction  in  rates  woold'only  * 
diminish  the  income,  already  inadequate. 
The  additional  legislation  pending  the  suits, 
and  the  substitution  of  slightly  higher  rates 
on  certain  commodities  embraced  in  the 
earlier  act,  did  not  alter  the  essentia]  fea- 
tures of  the  controversy.  There  waa  iden- 
tity of  parties  and  subject-matter,  although 
nominally  different  acts  were  involred.  To 
have  required  original  bills  would  have  in- 
volved double  litigation,  double  costs,  and 
great  delay.  The  ends  of  Justice  were  ad- 
vanced by  allowing  the  amended  and  aupple- 
mental  bUls,  and  we  are  not  Inclined  to  in- 
terfere with  the  reasonable  discretion  of  the 
trial  judge  in  a  matter  of  practice  which  In 
lo  way  violated  any  of  the  snbetantisi 
rights  of  the  appellants. 

Neither  can  it  be  said  that  the  aUt« 
court  had  prior  jurisdiction.  That  the 
state  filed  in  one  of  ita  courts  billa  for  the 
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•BforoconaBt  »f  tha  met  of  1907,  befon  tha 
Mtual  filing  of  the  Bnpplemental  billi,  nw; 
ba  true;  but  the  applio&tion  (or  leave  t« 
file  the  Bupplementil  bllla  w&«  pertding  in 
the  circuit  eonrt  of  tha  United  Sbttea,  mnd 
action  wM  eiupended,  merelr  to  give  oppor- 
tunity for  hearing,  the  court  meanwhile  r*- 
atraining  the  enforcement  of  the  nev  ratea. 
In  view  of  the  pending  billa  aiaailing  the 
act  of  1906,  the  aubatanttal  identity  of  the 
queation  ariaing  under  the  acta  of  1B07,  and 
the  peudeni^  of  the  motion  for  leave  to 
file  supplemental  bllla,  wa  are  clearly  of 
opinion  that  priority  of  Juriadietion  be- 
longed to  the  United  Statea,  and  the  state 
court  oould  not  properly  ouat  that  jurladic- 

£.  It  ia  inaiated  by  the  croaa  appellants 
that  the  l^alative  acta,  although  relating 
excluaively  to  iutraatate  tranaportatton, 
conatituted  an  UDvarrantable  interference 
with  interatate  commerce,  and  that  the  de- 
ereea  ahonld  have  afforded  relief  upon  thia 
ground.  We  need  not  review  the  argumeuta 
addreaaod  to  oondttlona  of  transportation  In 
,,  Ulaaouri  and  the  relation  of  intraatate  to 

•  interatate  ratea,  tor  while  the  c«ae  hu  Ita 

•  apecial  tacts  bf*  reason  of  the  location  of 
the  state,  and  the  uae  of  tbe  Misaisaippi 
and  Mlasouri  rinra  aa  baaing  points  in 
rate-making,  the  oontroUIng  queation  thua 
presented  with  reference  to  tiie  authority 
of  the  atata  to  preacrilje  reaaonahla  intra- 
atate ratea  throughout  tta  territory,  unlesa 
limited  by  tbe  exercise  on  the  part  of  Con- 
gress of  its  eonstitutional  power  over  inter- 
atate oommeTOe  and  its  Instruments,  is  not 
to  be  distiugQiabed  In  any  material  respect 
from  thkt  which  was  eonsldered  and  decid- 
ed in  the  Minnesota  rate  cases.  Simpson 
r.  Sbepard,  230  U.  S.  352,  97  L.  ed.  — ,83 
Snp.  Ct  Rep.  729.  For  tbe  reasons  stated  in 
tbe  opinion  in  those  cases,  it  must  be  held 
that  the  oourt  Ijelow  properly  refused  to 
sustain  this  objection  to  the  Mlasouri  stat. 
ntes. 

S.  We  are  thua  brought  to  tbe  question 
whether  the  action  of  tbe  state  was  confla- 
eatory;  that  is,  whether,  by  the  reduction 
in  rates  of  which  oomplalnt  ia  made,  the 
carriers  were  denied  the  Just  compensation 
to  wbish  they  were  entitled  for  tbe  use 
of  their  property  in  the  public  aervice.  It  is 
to  be  observed  that  the  freight  rate  acta  of 
1007  applied  only  to  a  portion  of  freight 
transportation;  that  is,  to  tbe  transporta- 
tion of  speeifled  commodities  in  carload 
Iota.  But,  aa  we  have  said,  it  ia  contended 
that  the  return  from  tbe  intrastate  buaineas 
was  already  inadequate,  and  that  the  scope 
«f  Qie  state's  action  in  the  paasage  of  the 
passenger  fare  act  and  tbe  commodity  rata 
aets  was  such  as  neocMariiy  to  preclude 
ttair  return  upon  that  buaineas,  taken  aa 


a  whole.  If  it  be  aaaumed  that  the  question 
of  the  proOtablencsa  of  the  entire  introatato 
operations  is  thua  presented,  the  inquiry 
leada  at  onoe  to  a  consideration  of  tbe  fair 
value  of  tbe  property  devoted  to  the  publio 

Hie  findings  of  value  made  by  tbe  oourt  ^ 
below,  in  tha  case  of  sevenf  of  the  nine* 
companies  were  the  aame  aa*the  valuations* 
placed  respectively  upon  the  properties  by 
the  atata  aaaeaaing  board,  tor  the  purpoaa 
of  taxation,  multiplied  by  SX  The  multi- 
plication waa  made  becauae  tbe  asseasmenta ' 
ware  on  the  basis  of  one  third  of  tbe  value 
In  the  judgment  of  tbe  state  board.  In  the 
case  of  two  of  the  oompaniea,  the  St.  Louis 
ft  Hannibal  and  the  Kansas  City,  Clinton, 
ft  Springfield,  tbe  value  aa  found  waa  equal 
to  twice  the  asaessed  valuation;  that  is, 
the  value  waa  taken  to  be  two  thirds  of 
the  eatintata  at  tha  aaaeaaing  board. 

None  of  ths  memben  ot  the  state  assess- 
ing boud  waa  examined.  There  is  no  satis- 
factory proof  of  the  grounds  of  their  Judg- 
ment. Nor  was  it  shown  that  thaae  valua- 
tions, made  by  them  tor  the  purposes  of 
taxation,  were  upon  a  basis  which  oould 
properly  be  taken  In  determining  tbe  fair 
value,  where  tbe  snfilciency  of  prescribed 
ratea  ia  involved  and  the  issue  is  one  of 
conflaeation. 

It  is  urged  that  there  waa  other  evidence 
in  support  of  the  oonelusions  reached.  The 
court  below,  while  finding  values  equal  to 
those  eatimated  by  the  atata  aaaessing 
board,  alao  found  that  apart  from  the 
valuations  of  tbe  atata  board,  and  upon  the 
whole  evidence,  the  property  was  at  least 
worth  the  amounta  menticmed  in  the  find- 
ings. It  was  aaid  that  there  had  lieen  con- 
sidered "tbe  immense  tarminal  values  of 
moat  of  the  roads,  the  amount  of  stock  and 
bonda  outatandlng,  what  it  would  cost  to 
dnpllcata  the  propertiea  both  with  and  with- 
out tanninals  in  the  large  cities,  and  allg 
the  evidence  bearing  on  present  values."  s 
*  On  examining  the  evidence,  however,  we* 
find  it  to  be  too  general  and  inconclusive 
to  be  regarded  as  sufBcient  proof  to  sustain 
the  valuea  as  found.  Undoubtedly,  the  com- 
paniea    possessed    valuable   terminals,    but 

tThese  companies  wers  ths  Chicago, 
Burlington,  ft  Quincy,  St.  Louis  ft  ^ui 
Francisco,  Atchison,  Topeka,  ft  Sante  Fa, 
Chicago,  Rock  Island,  ft  Paciltc,  Kairaaa  City 
Southern,  Missouri,  Kansas,  ft  Texas,  and 
Chicago  Great  Western. 

tin  certain  instaooea  there  are  slight  dif- 
ferences which  appear  to  be  accounted  tor 
by  additions  to  the  state  assessments  of 
certain  local  aaseaamenta.  But  in  every  in- 
atance,  the  value  as  found  corresponds  to 
what  was  assumed  to  be  three  times  tbs 
aaaeaaed  valuation  in  the  statementa  of 
computationa  submitted  to  the  court. 


«o,Googlc 


on 


33  SUFILEME  COURT  REFOKTEB. 


Oor.  TwKMt 


wh»t  the  trIum  wan  mt  not  mitably 
■bown.  Then  il  mi  nhmnce  of  efideuee, 
kpproprifttal;  tpGcific,  dea^litig  irith  the 
Iftuds,  improTements,  itructuree,  «quipinant, 
•nd  other  property  owned  by  each  company, 
and  showing  what  the  varioiu  items  of 
property  were  worth.  It  wonld  *eem  mani- 
fest from  the  ehamcter  of  tht  evidence 
which  can  be  auppoaed  to  have  relation 
to  value,  that  reliance  waa  principally 
placed  upon  the  ntimatea  of  the  state  aa- 
^sing  board.  There  was  proof  of  the 
amount  of  itocks  and  bonda,  of  earning!, 
and  also  teatimony  aa  to  the  coat  of  certain 
recent  eonatniction;  bnt  while  theae  mat- 
ter! could  properly  be  conaidered  in  reach, 
log  a  eondnaion,  we  fail  to  And  any  ade- 
quate baafa  for  the  definite  finding!  of  Talne 
that  have  been  made.  We  are  referred  to 
the  teatimony  of  two  witneasea  tor  Uw  eo: 
plainante,  men  of  conatderable  experienoe 
railroad  affairs,  but  this  coneieted  of  broad 
eatimatee.  Thua,  one  of  theae  witneaaes  tea- 
tiled  aa  f  ollowa : 

Q.  I  want  to  aik  yon  a  question  aa  to 
the  Sock  laland,  the  St.  Loaia  A  Hannibal, 
the  Kanaae  City  Southern,  the  M.  K.  &  T., 
the  Kansas  City,  Clinton,  k  Springfield, 
and  the  Chicago  Qreat  Western.  In  speak- 
ing of  the  Rock  Island,  I  include  the  St. 
Louis,  Eanaaa   City,  and   Colorado. 

The  figures  in  those  cases  being  baaed 
upon  three  tiinea  the  valuation  of  said 
property,  aa  shown  by  the  state  board's  of 
equalization  aaseeament  for  the  year  1(107, 
I  think  it  is  .  .  .  and  the  Atchison, 
Topeka,  &  Santa  Pe  Railway  Company. 

One  or  two  of  these  roads  had  the  figures 

for  190S,  and  I  want  to  ace  which  those 

are.     I  think  those  I  named  are  all   for 

190T,   and  the  Burlington  figures   an  for 

^  1808. 

g  Now  I  want  to  ask  you  the  general  ques- 
■  tion  as  to  each'and  all  of  those  roads; 
whether  in  your  opinion  each  of  those  roada 
la  worth  an  amount  equal  to  three  timea 
the  valuation  fixed  by  the  state  board  of 
equalization  in  those  years,— at  least  that 

A.  Yes,  BJr,  in  a  general  way  I  should  aay 
the  value  of  those  roada  ia  at  leaat  three 
times  the  amount  ahown  in  the  report  of 
the  state  hoard  of  equalization  of  Misaouri, 
for  the  yeara  ISOT  and  lOOS.  I  have  exam- 
ined both  books,  and  substantially  there  Is 
not  very  much   difference. 

Q.  1  do  not  remember  whether  we  gave 
the  Frisco  figures  for  1907  or  for  190S. 
Bat  you  make  them  applicable  to  all  the 
roads  yon  have  teatifled  to,  aa  to  both  1907 
and  1908,  do  yont 

A.  Yes,  sir,  with  the  ezceptioo,  posalbly, 
of  the  St.  Louis  &  Hannibal  and  of  the  I 


Eanaaa  City,  Clinton,  ft  ^rtflgfleld.  I  aa 
not  cert^n  aa  to  those  roads  being  wortk 
three  times  the  aaaeaaed  valn^  aa  ahown 
in  the  printed  report  of  the  proceedings  at 
the  state  board  w(  equalisation. 

Q.  As  to  each  of  those  roada,  whieh  an 
loaing  venturea  any  way,  according  to  the 
testimony  here,  about  wltat  would  you  say 
they  are  worth,  at  least  how  much  I 

A.  Well,  I  should  say  twice  as  mncb  as 
the  assessed  valuation. 

Q.  Your  statement,  with  the  exception 
you  make  as  to  the  SL  Louis  k  Hannibal, 
and  the  Kanssa  City,  Clinton,  &  Spring- 
field Railcoada,  ia  applicable  to  all  the 
roads  whose  eaaea  hava  been  tried  heral 

A.  Yes,  sir. 

Another  witness  testified  with  respect  to 
the  Rock  Island  road  that  the  value  was  not 
leaa  than  three  timea  the  aaaeaaed  valua- 
tion ;  that  is,  not  leaa  than  the  amount  tak- 
en on  this  liaais  aa  the  valuation  of  the 
state  board. 

It  is  clear  that  teatingiony  of  thia  general^ 
character  cannot  be  deemed  sufficient  tog 
support  a  finding  oPconflBcation,  or  to  Justi-* 
fy  the  annulment  of  the  l^islative  acts  of 
the  state. 

In  the  ease  of  the  Chicago,  Burlington,  A 
Qnincy  Company,  the  value  of  the  property 
in  the  state  of  Ulaaouri  waa  fixed  at  tha 
amount  of  $53,178,907.83.  This  amount,  aa 
stated  in  the  exhibit  of  ewnputationa  aub- 
mitted  by  the  company  to  the  court,  was 
precisely  three  times  "the  aaoeasment  for 
IBOa"  (tI7,7E4,30E.61),  the  aesesament  be- 
ing made  upon  the  baaia  of  one  third  of  tha 
board's  estimate.  The  court  found  that  tha 
mileage  in  Misaouri  was  1,136.34  milea, 
and  that  the  value  as  fixed  amounted  to 
$46,793  a  mile.  If  this  valuation  were 
extended  to  the  mileage  of  the  entire  sys- 
tem, it  would  mean  that,  for  the  purpose 
of  determining  the  validity  of  prescribed 
rates  and  the  iaaue  of  confiscation,  the  Bur- 
lington property  as  a  whole  should  be  re- 
garded as  worth  over  $400,000,000.  Ao. 
cording  to  the  evidence,  aa  stated  in  tha 
brief  of  counsel  for  the  company,  the  actual 
bonded  indebtedness  of  the  company  at  the 
time  in  question  waa  (174,172,000,  and  its 
stock,  «I10,83g,IOO,  making  a  total  of  $2as,- 
011,100.  In  short,  the  contention  would  be, 
>n  this  basis  of  valuation  extended  to  the 
lystem,  that  unless  the  Burlington  wen 
permitted  to  calculate  its  fair  return  upon 
amotmt  exceeding  by  more  than  1116,- 
000,000  its  total  capitalization.  It  would 
be  deprived  of  its  property  without  due 
prooeaa  of  law. 

Manifeatly,  a  finding  of  confiscation  could 
not  be  based  on  sueh  a  valuaUon  in  the  ab- 
soice  of  clear  and  eonvincing  proof  thai . 
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the  TAlni  metiutllj  nlstod,  and  tbftt  the  dif- 
fwent  iteraw  of  property  were  Mtimated  m- 
■pestiTelf  by  correct  methods,  and  in  ae- 
eordanec  with  proper  criteria  of  value. 
Thii  proof  was  lacking.  In  tbe  ease  of  tbe 
other  roads,  although  the  special  coniidera- 
tions  which  have  been  mentioned  witli  re- 
spect to  the  Burlington  property  may  not 
be  applicable,  still  we  are  left  in  nneei^ 
«  tainty  as  to  the  correctneai  of  speoifflc 
•  valuationg  which  have  been  made.  *  It  can- 
not be  regnriled  as  snffleient  to  Introdnoe 
aaosBsments,  Oi  ralnations  made  for  the 
parpoM*  of  taxation;  and  this  is  partieu' 
larly  true  when  tbe  prlndplei  governing 
the  asseaements  are  not  properly  shown, 
and  for  all  that  appears,  they  may  have 
rested  upon  methods  of  appraisement  which 
-would  be  inadmissible  in  ascertaining  the 
reasonable  ratue  of  the  property  aa  a  basis 
tor  ehargea  to  tbe  public.  Simpson  t. 
Shepard,230  V.S.8e2,07L.ed. — ,33  Sup. 
Ct  Rep.  729. 

lliere  is  a  further  question,  and  that  is, 
whether  these  estimates  of  value  which  tbe 
court  below  adopted  in  its  flndings  were  M- 
oepted  by  the  defendants  and  benoe  are  not 
open  to  objection  here.  It  Is  nndonbtedly 
tne  that  these  estimates  were  used  in  the 
computations,  on  both  sides,  whleh  were 
submitted  to  tbe  court.  The  amounts  as- 
sessed reapeotively  were  conceded,  and  it 
was  also  agreed  tiiat  the  aSBesements  were 
made  at  one  third  the  value  in  the  judg- 
ment of  the  board.  Concessions  of  this  sort 
were  made  at  various  times  during  tbe  tak- 
ing of  evidence,  and  the  following  extracts 
from  tbe  record  are  sufBcient,  we  think,  to 
show  their  nature. 

Thus,  with  respect  to  the  Burlington 
road,  on  the  original  hill,  the  following 
stipulation  was  made  before  the  master: 

"It  is  agreed  between  the  parties  that 
the  basis  of  the  aaseaament  is  upon  the 
basis  of  one  third  et  the  value  of  the  prop- 
erty, in  the  judgment  of  the  board." 

And  later,  on  the  hearing  before  the 
court  on  the  amended  and  supplemental 
bills,  the  following  took  place: 

Ur.  Eagerman:  We  have  a  stipulation 
in  the  other  three  esses  that  the  state  board 
of  raiboad  k  warehouse  assessment  was 
based  upon  one  third  of  what  they  regarded 
sa  a  33i  per  cent  valuation. 

Qeneral   Hadley:    Whatever  the   stipula- 
tion was,  it  would  be  eqnally  applicable  to 
the   other   fifteen    road*   as   It   was  to   the 
S  three. 

P   'The  eonrti  If  yon  are  aUe  to  make  an 
agreed  ttatement  now,  better  do  so. 

Ur.  Hagermaa:  I  would  like  to  fct  tbe 
CMit,  whatever  it  may  bs. 


The  oourtt  Wbo  ■lliisiiK  tlw  raOroadal 

Ur.  Hagerman:   Hie  state  officers. 

Ur.  Lehmum:  We  do  not  accept  that  as 
indicating  Bie  real  value,  because,  under 
the  law,  the  state  board  is  required  to  take 
into  account  a  great  many  things, — tha 
amonnt  of  the  bonds  and  the  stock,  the 
franchises,  the  income  o(  the  property,  and 
the  income  might  be  unduly  high,  and  upon 
that  basla  give  an  unduly  high  valuation 
to  tbe  property. 

Ur.  Hagerman;  I  did  not  ask  you  to  ad- 
mit that  is  the  value  of  ItseU,  but  that  tiiS 
state  board  valuation  Is  filed  by  them  Upon 
three  time*  the  amount  of  the  returns. 

Ur.  Lehmaan;  We  object  to  that  as  im- 
material and  irrelevant. 

Ur,  Hagerman:  Will  yon  admit  it  sub- 
ject  to  the  objection? 

General  Hadley;  Uy  raeolleetion  1*  that 
the  stipulation  or  understanding  was  that 
the  state  board  aMesament  was  one  third 
of  what  they  r^arded  as  tbe  value  of  the 
property,  including  tbe  franobise. 

Ur.  Hagerman:  One  titird  of  the  value  as 
listed  in  the  statonent.  I  shall' follow  it 
by  the  intraductiou  of  a  statement. 

General  Hadl^:  That  Is  all  HghL 

Onr  oonclusion  Is  that  tbe  stlpnlatton  s«* 
tended  only  to  the  fact  that  the  judgment 
of  the  board  was  as  stated.  While  the 
evidence  on  the  question  of  value,  con- 
sidering the  character  of  the  issue  Involved, 
was  extronely  unsatisfactory,  and  these 
estimates  based  upon  tbe  assessments  were 
used  by  both  partiea  in  the  calculations 
which  were  submitted  to  tha  court,  still  It^ 
cannot  be  said  that  there  was  an  agree- g 
ment  as  to  the  vslues.  Nor  did  the'conrt* 
in  making  Its  findings  proceed  upon  the 
view  that  tbe  valuta  had  been  stipulated. 
We  can  entertain  no  doubt  upon  this  rec- 
ord that  the  defendants  sre  free  to  urge, 
ss  tiiey  do  urge,  that  the  valuea  sa  found 
are  not   supported  by  the  proof. 

It  is  not  necessary  to  consider  the  merits 
of  the  contention  based  on  the  aesumptliHi 
that  in  the  item  of  the  assessment  entitled 
"All  Other  Property"  the  state  assessors 
included  fraDcblses  of  the  companies. 
There  is  no  clear  showing  at  to  what  tbey 
did  include  in  this  item.  As  we  have  s^d, 
they  were  not  called  as  witnesses,  and  in 
many  easential  particulars  we  are  unable  to 
judge  upon  what  basla  they  made  their 
•pecifle  appraisementa. 

t.  The  value  of  the  entire  property  with- 
in the  state,  as  found,  was  apportioned  be- 
tween the  intentate  and  intraatata  busi- 
ness, passenger  and  freight,  according  to 
tbe  gross  revenue  derived  from  each. 

The     reasons     («r     dUapprarhig     ttte 
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mrtkod  wtn  •taUd  in  Simpioii  v.  Shepard, 
■npra,  and  tfat  mliiig  thsra  made  U  eon- 
trolling  berch 

S.  A  large  part  ot  the  oostrov^*;  relates 
to  the  diviaion  of  ezpeiucfl  between  tbe 
interstate  and  intrutate  traffic.  It  is  con- 
tended hy  the  defesdanta  that  the  dirision 
■hould  have  been  made  with  respect  to 
freight  according  to  the  relation  ot  ton 
miles,  and  that  the  paaaenger  expoiae 
•hould  have  been  divided  according  to  the' 
relation  of  paueoger  mileH,  or,  to  include 
another  factor  upon  which  the  defendants 
Inairt,  according  to  paiieuger  milea  and 
"■errice  rendered," — meaning  by  the  latter 
that  the  qualitj  of  the  aerviee  should  be 
taken  into  account. 

The  eonrt  made  the  diviBion  in  each  case 
upon  tbe  basis  of  groM  rerenue,  with  an 
addition  for  the  extra  cost  of  intrastate 
traffic,  thti  being  eatimated  at  not  leas  than 
SO  per  cent  in  the  case  of  freight,  and  not 
less  than  2S  per  cent  in  the  ease  of  paaseu- 

S  It  ia  evident  that  in  an  apportionment 
*  of  expenBea*Bitber  upon  tbe  rereniM  method, 
or  upon  the  too  mile  and  passenger  mile 
method,  relations  may  be  assumed  which 
do  not  in  fact  exist.  Thus,  a  division  of 
expeoMS  according  to  gross  revenne  ••- 
somes  that  tbe  cost  in  relation  to  reTenne 
is  the  same  with  respect  both  to  intra- 
state and  Interstate  traffic;  in  fact,  it  may 
ba  very  different.  A  greater  aTerage  sum 
may  be  charged  for  intrastate  than  for 
Interstate  hauls;  and  this  greater  sum  may 
or  may  not  be  equal  to  the  difference  in 
Co«t.  In  the  Minnesota  caaea,  the  master 
found  that  the  revenue  per  ton  per  mile 
derived  from  intrastate  business,  as  com- 
pared with  interstate  business,  was,  with 
respect  to  ths  Northern  Facifla  Company, 
as  1A887  to  1.0000,  and  with  respect  to 
the  Oieat  Northern  Company,  as  2.0Z8H 
to  1.00000.  And  there  is  further  illuatra- 
tioB  in  the  present  caae.  It  appearing,  for 
example,  that  in  tbe  case  of  the  St.  Louie 
k  San  Francisco  Company,  the  revenue  per 
ton  per  mile  from  the  intrastate  business, 
as  eompared  with  the  interstate  business, 
was  as  1.7268  to  1.0000;  and  in  that  of  the 
Chicago,  Burlington,  k  Quincy  Company, 
approximately  as  E  to  1.  An  apportion- 
ment ol  ezpenses  on  the  basis  of  revenue 
which  did  not  take  into  eonsideratioo  the 
differences  in  revenue  in  relation  to  cost,  in 
the  two  dassea  of  traffic,  would  be  plainly 
Inaccurate. 

On  the  other  hand,  a  division  according 
to  ton  miles  sssnmea  that  the  eost  of  mov- 
ing a  toa  of  intrastate  freight  one  mile 
Is  ths  same  on  the  average  as  the  eost  of 
moving  a  ton  of  interstate  freight  one  mile. 
if  tbe  avefage  eost  differs  in  tbe  two  classes 


of  tralBe,  tbe  difference  must  be  allowed  for 
in  order  to  make  a  correct  apportionment 
of  the  total  expense. 

When  the  apportionment  is  on  the  rtre- 
nue  basis,  with  an  allowance  such  as  waa 
made  by  the  court  below  for  the  assumed 
extra  cost  of  intrastate  traffic,  it  is  mani- 
fest that  the  purpose  is  to  express  in  a 
given  pereentage  the  additional  cost  of  In-g 
trastste  traffic  in  proportion  to  revenus.u 
'This  waa  dearly  illustrated  in  the  compu- 
tations made  by  the  master  in  the  Minne- 
sota cases,  230  TJ.  S.  SS2.  67  L.  ed.  — ,  6Z 
Sup.  Ct  Rep.  729.  The  master  coocluded 
tfaat  the  ooet  per  ton  mtle  of  doinc  Intrastate 
freight  business  was  two  and  one  half  times- 
that  of  doing  interstate  freight  business. 
The  divisicm  of  expenses  was  then  mad* 
seeording  to  ton  miles  after  increasing  th* 
intrastate  ton  miles  two  and  one  half  times. 
To  reach  the  same  reault  on  the  revenna- 
basis  it  was  necessary  to  ascertain  Ut* 
relation  ot  eost  per  ton  mile  in  proportion 
to  revenue,  and  for  this  purpose,  for  ex- 
ample, in  tbe  Northern  Paci&e  case,  the 
relation  of  cost  per  ton  mile  (2.S  to  1.0) 
was  divided  by  the  relation  of  revenue  per 
ttm  mile  (1.43ST  to  1.0000),  and  the  rela- 
tion of  eost  in  proportion  to  rcvcnne  waa 
thus  found  to  bs  aa  1.7377  to  1.0000.  Tba 
division  of  expenses  was  then  made  upon 
the  revenue  basis  after  multiplying  the 
intrastate  revenue  by  1.7377;  and  the  re- 
sult, of  course,  was  identical  with  that  o^ 
tained  upon  the  ton-mile  basis,  as  alresdy- 
sUted. 

The  allowance  of  50  per  cent  (which  was. 
made  bdowj  for  the  extra  cost  eorreaponda. 
in  its  nature  to  the  73.77  per  cent  allowed, 
in  the  Minnesota  cose  on  the  "equated  reve- 
nue basis."  If,  lor  example,  it  were  a*^ 
■umed  ttiat  it  cost  three  times  as  much  per- 
ton  mile  to  do  the  intrastate  freight  busl- 
neas  aa  the  interstate,  and  the  revenue  per- 
ton  mile  ot  tbe  former  was  twice  that  of 
the  latter,  the  cost  in  proportion  to  ravenue- 
would  be  SO  per  cent  more.  Or,  if  ths 
assumption  were  that  the  intrastate  freight 
business  eoat  two  and  one  half  timea  as. 
much  per  ton  mile  as  the  interatate,  and 
the  revenue  per  ton  mile  of  the  former,  as 
oompared  with  the  latter,  was  as  1.00  t*. 
1.00  (as  it  is  said  to  be  in  the  case  of  the 
Atchison,  Topeka,  t  Santa  Fe  Company), 
the  extra  cost  In  proportion  to  revenue 
would  be  subatantlally  60  per  cat. 

As  the  counsel  tor  the  railroad  companies^. 
says  In  his  brief,  the  court  below  "todc  theg- 
cstimatea  of  two  to  four'times  extra  eost,* 
given  by  witnesses,  and  because  of  extra 
state  or  short^anl  revenue  per  mile  aad 
other  considerations,  reduced  them  ta  S9- 
per  cent)  saying  that  this  as  a  minimum, 
added  to  tha  equal  division  upon  tha  rev*^ 
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KNOrr  ».  ST.  LOUIS,  K.  C.  ft  C.  R.  00. 


"Bne  baris,  brought  to  eacb   road  &  reault 
that  n'B*  fair,  juBt,  and  representfttive." 

W«  hftre  then  la  «ubataiic«  tlie  same 
question  tb*t  wu  presented  in  the  Mione- 
•ota  cases  with  respect  to  the  evidence  of 
the  additional  ooat  of  transacting  the  intra- 
state buBinesa.  TLere  are  numerous  ex- 
pressions of  Judgment  on  the  part  of  the 
iritnesBes  as  to  the  amount  of  tbe  intra- 
state cost,  aome  estimatinf;  it  on  the  reve- 
nue basis  and  others  on  the  ton-mile  basii. 
The  estimates  took  a  similarly  wide  ran^, 
making  the  cost  of  the  intrastate  or  short- 
tiaul  basinesB  from  two  to  eight  or  inor« 
times  that  of  the  interstate  or  long-haul 
taainesH.  There  was  also  testimony  on 
each  side  aa  to  certain  tests,  but  these 
-covered  only  a  tew  days.  We  can  reach  no 
different  conclusion  fnm  that  itated  in 
the  decision  to  which  we  have  referred, 
that,  in  an  issue  of  this  character,  involv- 
ing the  constitutional  valfdity  of  atate  ac- 
tion, general  estimates  of  the  sort  here  sub- 
mitted with  respect  to  a  aubjeet  so  in- 
tricate and  important  should  not  be  ac- 
cepted as  adequate  proof  to  auatain  a  find- 
ing of  confiscation.  Simpson  t.  Shepard, 
aapra. 

For  the  reasons  that  have  been  set  forth, 
we  must  eonctude  that,  save  in  the  cases 
mentioned  below,  the  complUnants  failed 
to  sustain  their  bills. 

The  exceptions  are  these:   In  the  case  of 
the  St.  Louis  ft  Hannibal  Company,  operat- 
ing,  as   found   by   the   court  below,   120.61 
miles    within    the    state,    the    net    revenue 
from    the    entire    Missouri    husineas,    Inter- 
fltate    and    intrastate,    for    the    fiscal    year 
ending  June  30,  I90S,  appears  to  have  been 
$16,087.18.  In  the  case  of  the  Kansas  <^ty, 
_,  Clinton,  t  Spring&eld  Company,  operating 
e  ISl.Ol  milea  within  the  state,  the  net  reve- 
•  nue  from  tbe  entire  business  therein,*  inter- 
state  and    intrastate,    for    the    same    year, 
amounted  to  $32,600.72.     In  each  of  these 
csaea  the  ^Krts  employed  by  tbe  parties 
unit*  In  the  statement  that  it  is  apparent 
frmn  tbe  reanlta  shown  that  "upon  neither 
the  revenue  nor  ton  raile  nor  passenger  mile 
tiieory  of  expenses  can   any  adequate  re- 
torn  on  the  Inrestment  be  earned." 
In  the  esse  of  the  Chicago  Qreat  Western 
road 
enue 
and 


apportionments  cannot  be  regarded  as  suffl- 
clently  great  to  change  the  reanlt. 

The  decrees  in  these  three  easea  will  ac- 
cordingly be  affirmed,  with  the  modification 
that  the  railroad  and  warehouse  commis- 
sionera  and  the  attorney  general  of  the 
state  may  apply  at  any  time  to  the  court, 
by  hill  or  otherwise,  as  they  may  be  ad- 
vised, for  a  further  order  or  decree  when- 
ever'it  shall  appear  that,  by  reason  of  a 
change  in  circumstances,  the  rates  fixed  by 
tbe  state'*  acts  are  sufficient  to  yield  to 
theae  companies  reaaonable  compensation 
for  the  services  rendered. 

The  contention  raised  by  the  complain- 
ants, that  these  legialatlve  acts  cannot  I)e 
enforced  against  one  company  unless  en- 
forced against  all,  cannot  be  sustained. 
The  argument,  in  effect,  is  that,  although 
the  cbargea  of  carriers  may  be  clearly  exor- 
bitant, the  state  is  ^werless  to  compel 
them  to  pat  into  effect  reasonable  rates 
because,  as  to  another  carrier  differently 
situated,  the  rates  thus  prescribed  might 
be  unreasonably  low.  Tbe  aots  are  valid 
upon  their  face  as  a  proper  exercise  of  gov- 
ernmental anthorily  tn  the  establishments 
of  reasonable  rates,  and'each  complainant,* 
in  order  to  succeed  in  assailing  them,  mnat 
show  that  as  to  it  the  ratea  are  confisca- 
tory. 

The  decrees  in  Numbers  9,  12,  339,  340, 
341,  342,  345,  >4fi,  349,  360,  367,  and  3SB 
are  reversed  and  the  eases  remanded,  with 
directions  to  dismiss  the  bills  respectively 
without  prejudice. 

The  decrees  in  Numbers  3S1,  3S2,  SOS, 
386,  367,  and  308  are  modtfled  aa  stated  in 
the  opinion,  and,  aa  modified,  a 


(ItO  n.  S.  G12.] 
JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts. 


[Nos.  347  and  348.] 


APPEAL  and  CROSS  APPKAL  from  it- 
crees  of  the  Circuit  Court  of  tbe  United 
SUtea  for  the  Western  District  of  Missouri, 
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■djodging  railimj  rate  legUIatian  to  b* 
eonflacKtoij,  uid  onjoiniDg  ita  enforcement. 
Bevcrsed  and  remanded,  with  direction!  to 
dUmisi  the  bill  without  prejudice. 

See  ume  cue  below,  IBS  Fed.  317. 

Mr.  GlUott  W.  Mftjor,  Attomer  General 
of  MiMouri,  and  Meoin.  Santord  B.  I«dd 
and  Frederick  W.   T^ahm.nTi  (or  Knott 


JOHN  A.  KNOTT  et  aL,  Sailroad  and  War«> 
home  Commiaaionen,  et  al.,  Appte., 


BT.  LOUIS,  IRON  MOUNTAIN,  t  SOUTH- 
EHM  EAILWAY  COMPANY,  Appt., 


Mewra.    Fmnk    Hagnnnan,    GardlBer    ' 
liBttarop,  U.  A.  Low,   W.   F.   Evani,  and 
^  M.  L.  Bell  (or  the  railroad  oompany. 

•  ■Memoranduui  opinion  by  direetton  of  the 
eourt.    B^  Mr.  Justice  Hn^iea: 

This  suit  was  one  of  the  elghtMa  auita 
described  in  Knott  t.  Chicago  B.  ft  Q.  B. 
Co.  decided  thU  day.  (230  U.  S.  474,  S7  L.  cd. 
— ,  33  Sup.  CL  Bap.  S75.]  Upon  the  hear- 
ing below,  as  ft  appeared  that  the  prop, 
ertr  of  the  St.  Louia,  Kansas  Cit;,  ft  Col- 
orado Bailroad  Company  had  l>een  ac- 
quired "by  the  Chicago,  Rock  Island  ft  Paeif- 
ie  Bailway  Company,  it  was  ordered  bj 
consent  of  the  parties,  that  the  suits  of 
the  two  companies  should  be  eoosali- 
dated,  and  that  the  "findings,  statements, 
and  figurea  as  to  both  companies"  should 
be  put  "in  consolidated  form  as  those  of 
tiie  Chicago,  Rock  Island,  k  Paeiflo  Rail- 
way  Company," 

Separate  decrees  were  entered  in  Qie  two 
casei,  and  separate  appeals  and  eross  ap- 
peals hSTB  been  taken. 

The  same  disposition  uoBt  be  msde  of 
both.  See  Knott  v.  Chiesgo,  B.  I.  &  P.  R. 
Co.  The  decree  ImIow  is  therefore  reversed 
and  the  cA^se  Is  remanded,  with  directions 
to  dismiss  the  bill  without  prejudic 

It  is  so  ordered. 


QUINCY,     OMAHA,     k  KANSAS     CITY 
RAILBOAD  COMPANY,  Appt, 


JOHN  A.  KNOTT  et  aU  Railroad  and  Ware- 
houae  Couuniasioners,  et  aL,  Appta., 


WABASH  BAILBOAD  COMPANY,  Appt, 


030  t;.  B.  ra.i 
JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissi  on  era,  et  al.,  Appta., 
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CHBSAFKAEB  ft  O.  B.  00:  v.  CX>NLET. 


CmCAQO    k    ALTON    RAILWAT    COM- 
PANY, Appt^ 


mo  PcBeujkNT  TO  Stipui^tion. 

Appeals  and  croM  appeal*  from  deeraM 
■ol  a  Federal  circuit  oourt,  entered  in  aecord- 
anee  vitb  stipulatloQB  to  ablda  t^  any 
ordcTB,  judgmecta,  or  decree*  that  mtgU  b« 
entered   in   certain  other  Buits,   present  do 

Questions    for    the    codbi deration    of    tha 
edei'al  Supreme  Court. 

[Ed.  Note.— For  other  cam,  iM  ConrM,  Cant. 
DiB.  fi  lOH-lOZe,  1D31;  Dec.  Dtt.  1  a»:*  Appeal 
and  Error.  Cent  DIs.  i  93!.} 

(Nob.  343,  344,  363,  3G4,  355,  366,  35S,  3S0, 
30],  362,  SB3,  SS4,  339,  370,  371,  372] 


of  the  Wabaafa  Bailroad  Coapany  and  the 
Chicago  ft  Alton  Railway  Company,  that  of 
the  Chicago,  Burlington,  &  Quincy  Railroad 
Company;  and  the  suits  of  the  Quincy, 
Omaha,  &  Kansas  City  Railroad  Company 
and  the  St.  Joseph  It.  Qrand  Island  Rail- 
way Company,  that  of  the  Chicago  Qreat 
Western  Hallway  Company. 

The  decrees  below  were  entered  in  ac- 
cordance with  these  BtipvlationB.  No  ques- 
tions for  our  consideration  are  presented  by 
the  appeals  and  cross  appeals  in  these  cases. 
The  remedy  of  the  puties  is  to  apply  to 
the  court  below  in  accordance  with  the 
stipulations  to  have  decreet  entered  in  tha 
respective  suits  similar  to  those  which  we 
have  directed  to  be  entered  in  the  cases  to 
which  the  attpulations  refer.  The  appeals 
and  croB*  appeals  are  tlierefore  dismissed. 

It  ia  BO  ordered. 


APPEALS  and  CROSS  APPEALS  from 
the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Miasouri  to  re- 
view decrees  entered  in  accordance  nith 
BtipulatioDS  to  abide  the  result  of  other 
■uita.     Dismissed. 

See  same  esse  below,  IflS  Fed.  317. 

Mr.  Elliott  W.  Major,  Attorney  General 
•f  Missouri,  and  Mr.  Sanford  B.  Ladd 
for  Knott  et  al. 

Messrs.  Franlc  Hagemuui,  Gardiner 
Lattarop,  S.  H.  West,  MarlJn  L.  Clardy, 
0.  M.  Spencer,  J.  O.  Trimble,  Wells  H. 
Blodgett,  Jaraea  L.  Minnis,  R.  A.  Brown, 
Burton  Hanson,  H.  H.  Field,  Silaa  H. 
Strawn,  and  Edward  L.  Scarritt  for  the 
0  railroad  companiea. 

•    *  Memorandum  opinion  by  direction  of  the 
court.     By  Mr.  Justice  HoEhea: 

These  suiti,  with  ten  others,  were  brought 
to  restrain  the  enforcement  of  the  freight 
rate  and  passenger  tore  acts  of  the  state  of 
Missouri,  passed  in  the  years  1905  and 
1007,  as  violative  of  the  Federal  Constitu- 
tion. See  Knott  v.  Chicago,  B.  t  Q.  R. 
Co.  decided  this  day.  [230  U.  S.  474,  67  I* 
ed.  — ,33  Sup.  Ct  Rep.  975.] 

Upon    hearing   below,   a   stipulation   was 
made    in    each    of    these    eight   suits,    and 
orders  were  entered  thereon,  that  it  should 
abide   "by   the   orders,   judgment,   and    de- 
eree   that   may   be   made   and   entered"    in 
one  of  the  other  suits  named,  as   follows: 
The  suit  of  the  St  Louis  Southwestern 
Railway  Company  was  to  abide  that  of  the 
St.  Louis,  Iron  Mountain,  t  Southern  Rail- 
M  way   Company;    the  suits   of  the  Missouri 
t  Paciflc   Railway   Company,   the   St.   Louis, 
Iron  Mountain,  k  Southern  Railway  Com- 
pany:  and  the  Chicago,   Milwaukee,  &  St. 
Paul  Railway  Company,  that  of  the  St.  Louis, 
4  San  Francisco  Railroad  Company ;  the  suits 


(no  V.  8.  G13-) 

CHESAPEAKE  t  OHIO  RAH.WAT  COM- 
PANY, Plff-  in  Err., 


ITT. 

1.  The  penal  provisions  of  W.  Va.  Laws 
1W7.  chat).  41,1  fisinc  the  mailmum  fare  for 
paasengers  on  railroads  at  2  cents  per  mile, 
are  not  open  to  ouistitutional  attack  where 
the  highest  state  court  bas  held,  when  con- 
struia^  such  statute,  that  a  railway  com- 
pany IS  excepted  from  the  operation  of  tlia 
penalty  clause  during  the  prosecution  by 
it  in  good  faith  of  a  suit  to  determine 
whether  such  statute  is  eonftscntory  in  its 
operation  and  effect  as  applied  to  such  com- 
pany. 

[Bd.  Note.— F^r  other  cues,  see  Gonstlntloaal 
Iav,  Cast.  Dig.  II  tS,  W,    Dec.  Dig.  I  tl*] 

CouffrrrtTMoNAL  Law  (5  242*)  —  Hquai. 
Pbotection  of  the  Laws — Ci^sstnoA- 
tiom—Rati;  Rkouutiow. 

2.  The  exemption  of  any  railroad  in  the 
state  under  60  miles  in  length,  and  not  a 
part  of,  or  under  the  control,  management, 
or  operation  of,  any  other  railroad  over  60 
miles  in  length,  operated  wholly  or  in  part 
in  the  state,  from  the  operation  of  W.  Va. 
Laws  1907,  chap.  41,  fixing  the  maximum 
fare  for  passengers  on  railroads  at  2  cents 
per  mile,  does  not  deny  the  equal  protec- 
tion of  tbe  laws,  where,  as  construed  by  the 
state  courts,  a  railway  under  SO  miles  in 
length,  controlled  by  a  railwav  of  greater 
length,  will  be  taken  out  of  tne  exception 
only  when  connected  and  operated  with  the 
longer  line. 

[Ed.  Nota— For  otbor  eaus.  aaa  CoBaUtatloiial 
I.SW,  CanL  DiB.  |  SSI ;    Dec  Dig.  t  Ul.'i 
CONRTlTtlTIONAL     LAW     (|     242")  —  EQUAL 

Pbotection  or  thi  I.awb — OLASsifTCA- 
T ION— Kate  ReouLlAtion. 

3.  Tiie  exception  in  favor  of  electric  Ilnea 
and  street  railways,  made  by  W.  Va.  lAwa 
1007,  chap.  41,   fixing  maximum  farea  for 
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SBSMiigen  on  nllroftda  at  2  eenta  per  mile, 
oes  not  deny  tbe  aquml  protectiaa  of  the 

[Bd.  NaU.— For  otfasr  cbmi,  *m  Cnnitltntlonal 
Law,  CnL  DIr.  I  atl;    Dm.  DU.  I  Ml.*} 

CoMinBCK  (I  10*>— Stati  BxauLAnon  or 
LocAi.  Rates  or  Intkbstatc  CAUink— 

COMQSESSIOHAI.  IlTACnOIT. 

4.  CongTCHiOD*!  inaeUon  on  the  aubject 
iMTea  each  atate  frea  to  establish  mui- 
anim  intimstata  rmtea  for  interBtate  carrier* 
whieb  AT*  rMaoiwble  in  tbemielvea,  al- 
though tha  etata**  requiremeota  ma*  necea- 
uril;  diaturb  tba  ezigtlng  reUtton  between 
intrutate  and  Interatata  ratca,  aa  to  piacea 
witbin  Eonea  of  competition  eroMod  t^  "~ 
•tate  boundar;  tine. 

tsa.   Now.— For  other   can*. 
Cent.  Dig.  I  t:    Dm.  DIk.  1  1D.*1 

[Mo.   III.] 


IN  ERROR  to  tba  Supruna  Court  of  Ap- 
peals of  tha  SUta  of  West  Virginia  to 
reriew  a  decree  refuaing  an  appeal  from  a 
decree  of  tbe  Circuit  Court  tor  Kanawha 
Countj,  in  that  atate^  diamissing  the  bill  in 
a  anit  to  enjoin  tbe  viforcemeot  of  rail- 
way rata  legislation.     Affirmed. 

Tbe  facta  are  stated  In  tha  opinion. 

Heura.  F.  B.  Enalow,  H.  Fitzpntrick, 
H.  T.  Wickham,  and  W.  B.  Chilttn  for 
plaintiff  in  error. 

Mr.  Wllllnin  O.  Oonley,  Attorney  Gen- 
eral of  West  Virginia,  for  defendant  in  er- 


delivared  the  opinim 


r  ■  Mr.  Jnatica 
•f  tha  court: 

The  suit  waa  brought  by  the  Cheaapeake 
4  Ohio  Railway  Company  in  the  cirouit 
eonrt  for  Kanawha  eounty,  West  Virginia, 
against  Willism  0.  Conley,  attorney  gen- 
eral of  the  state  of  West  Virginia,  and  the 
proaeeuting  attorneys  of  acTcral  counties 
in  tb*  atate,  to  enjoin  the  enforcement  of 
tbe  act  of  the  legislature  of  Weat  Vir- 
ginia, passed  February  21,  1907  (Acta 
1M7,  chap.  41),  flzing  the  maximum  fare 
for  passengers  on  railroads,  a*  deaoribed, 
at  2  cents  a  mile. 

The  state  court  sustained  the  act  and 
this  writ  of  error  la  brought. 

0     The  act  proTidea: 

g     "Bee.    1.  That    all   railroad    corporations 

"organized  or'doiug  bnslnesa  in  thia  atate 
onder  tbe  laws  or  authority  thereof  shall 
be  limited  in  their  charges  for  tbe  trans- 
porting of  any  person  with  ordinary  bag- 
gage, not  exceeding  100  pounds  in  weight, 
to  tbe  aum  of  2  cents  per  mile,  or  frac- 
tional part  of  a  mile,  but  the  fare  shall 
ahraya  be  made  tbe  multiple  of  Ave  nearest 


reached  by  multiplying  the  rate  by  tbe  dk- 
tance,  and  if  for  any  one  passenger  tbe  ratea 
herein  provided  shall  be  less  than  G  cents, 
tbe  said  snm  of  S  cents  may  be  charged  aa- 
a  minimum;  children  under  twelve  year» 
of  age  shall  be  carried  for  onc-hslf  fare 
above  prescribed;  provided,  that  any  pas- 
senger boarding  a  train  at  a  station  whera- 
tiekets  an  sold,  without  having  procured  a. 
tlckst,  may  be  charged  an  additional  fare- 
of  10  eenta,  tor  whicb  aum  a  rebate  alip^ 
redeemable  in  money,  upon  presentation- 
to  any  ticket  agent  of  the  company,  sbalb 
be  laaued  and  delivered  to  such  passenger; 
and  provided,  further,  that  nothing  in  thla- 
act  shall  apply  to  any  railroad  in  this  state 
under  fiO  miiei  in  length,  and  not  a  part  of, 
or  under  tbe  eontrol,  management,  or  oper- 
ation of,  any  other  railroad,  over  00  miles- 
in  length,  operated  wholly  or  in  part  i» 
the  state. 

"Sec  2.  Any  railroad  eompany  whIcb- 
shall  charge,  demand,  or  receive  any 
greater  compensation  tor  the  transporta- 
tion ot  any  paasenger  than  is  authorized 
by  this  act  shall  be  Sned  for  etch  offense 
not  leas  than  tSO  nor  more  than  $500;  pro- 
'ided,  that  nothing  contained  In  thia  act 
shall  apply  to  electric  lines  and  street  rail- 
ways owned  or  operated  in  thia  state." 

The  questions  presented  are  thus  stated 
by  the  plaintiff  in  error: 

"First:  Tbe  statute  in  question  la  un- 
eonatitutlonal  because  of  tbe  fact  that  tli» 
penaltlea  pronounced  by  the  statute  against 
any  railway  which  shall  fail  to  comply  with 

same  are  so  excessive  aa  to  bring  the^ 
act  within  the  inhibition  of  article  8  of  tbag' 
Constitution  of  the'United  States  and  un-* 
der  the  14th  Amendment  to  the  Conatitn- 
tion  of  tbe  United  States  deprives  tbe 
plaintiff  ot  its  property  without  due  proc- 
ess ot  law,  and  denies  to  it  the  equal  pro- 
tection ot  the  law. 

"Second:  The  entire  act  la  nnconstitn* 
tional,  because  tbe  ciassiflcation  thereby 
made  of  the  railways  makes  the  act  ap- 
plicable to  certain  railroada  of  a  certain 
ilsas,  snd  such  classification  as  set  out  la 
unfair  and  unjust,  and  a  mere  arbitrary 
selection  imposed  by  the  legislature  with* 
any  relation  to  tbe  alleged  purpose  of 
the  act,  and  not  baaed  on  any  reaaonabl* 
gronnda. 

"Third:  Becauae  the  act  necessarily  Im- 
posea  a  burden  upon  the  plaintift  as  an 
interstate  carrier,  and  denies  it  the  right 
M  transact  and  carry  on  Interstate  com- 
merce tree  from  tbe  burdens  and  reatrle* 
i  imposed  by  the  West  Virginia  2-oest 

While  the  plaintiff  In  error  was  entitled 
a  fair  opportunity  to  test  the  constitu- 
tional validity  of  the  prescribed  rate,  and 
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fenal  proviBiona  operating  to  preclude  lucli 
AD  opportunity  would  be  invalid  (Ez  part« 
Young,  209  U.  5.  123,  52  L.  ed.  714,  13 
I..B^.{N.S.)  932,  28  Sup.  CL  Rep.  441, 
14  Aon  Cm.  764),  it  i>  eleftr  that  the  pro- 
TiaioiiB  for  peneltie*  of  the  ttatute  in  qnes- 
tion,  uide  from  their  BeparabU  character, 
-are  not  open  to  thia  objection,  in  Uie  light 
of  the  eonBtruetion  placed  upon  them  by 
the  atate  court.  In  construing  the  act,  the 
aupremc  court  of  appeali  of  Weat  Virgi 
Jield: 

"B;  the  iDititution  ot  *  nit  to  det 
•mine  whether  auch  a  atatate  ia  confiaoatory 
in  ita  operation  in  a  particular  caae,  such 
■corporation  alters  ita  statua  from  that  of 
a  mere  corporation  engaged  in  the  public 
oeirice,  to  that  of  a  contestant  ot  the 
legialative  claim  of  rJgbt  to  take  ita  prop- 
erty without  due  procesa  of  law;  and,  in 
iht  absence  of  expression  of  intent  to  the 
contrary,  it  ia  presumed  the  l^alature  did 
not  intend  to  affect,  or  interfere  with,  the 
HBnniption  or  maintenance  of  tnch  atatuo, 
Mnor  to  legislate  upon  the  subject  of  such 
■  remedy;  and  the  penal  clauoe  of*auoh  a 
statute,  silent  on  the  subject  ot  remedy, 
has  no  application  while  a  auit  ia  pending, 
in  good  faith,  tor  the  determination  of  auch 
question.  ...  By  the  application  of 
theaa  rules  and  prineiplee,  a  railroad  com- 
pany ia  excepted  from  the  operation  of  the 
penalty  clauae  of  chapter  41  of  the  Acta 
of  1907,  during  the  proiecution  by  it,  in 
good  faith,  of  a  auit  to  determine  whether 
said  atntute  is  confiscatory  in  ita  operation 
4nd  efTect,  aa  applied  to  aucb  company." 
Coal  t  Coke  R.  Co.  v.  Conley,  87  W.  Va. 
129,  133,  134,  ST  S.  E.  013. 

Under  thia  ruling,  it  does  not  appear 
that  the  company  is  in  a  poeition  to  attack 
the  validity  of  the  act  by  reason  of  ita 
penftl  proriaiona.  It  baa  had  ita  opportu- 
Bi^  in  court,  and  if  the  act  be  otherwise 
valid,  it  may  avoid  penalties  hereafter  by 
complying  with  it.  Further,  as  was  aaid 
in  Western  U.  Teleg.  Co.  t.  Richmond,  224 
U.  8.  160,  172,  50  L.  ed.  710,  717,  32  Sup. 
Ct.  Rep.  449:  "If  an  oppressive  application 
of  them  should  be  attempted,  it  will  be  time 
«naQgh   then   for   the  appellant  to   file   its 

wn." 

Nor  can  it  be  said  that  the  classification 
«f  the  act  is  an  unreasonable  or  arbitrary 
one.  In  Dow  v.  Beidelman,  125  U.  8.  OaO, 
31  L.  ed.  841,  2  Inters.  Com.  Sep.  BO,  8 
Sup.  Ct.  Rep.  1028,  the  statute  under  eon- 
tideration  classified  railroads  with  respect 
to  passenger  faree,  as  follows:  "On  lines 
of  railroad  15  miles  or  leas  in  length,  S 
cents  per  mile.  On  linea  over  IS  miles  in 
length,  and  less  than  7S  miles  in  length,  9 
eenta.  On  lines  over  75  mllas  In  length,  3 
•enta  per  mile."    Tbe  court,  in  sustaining 


the  statute,  said:  The  leglalatnre,  in  the 
exercise  of  its  power  of  r^nlating  fares 
and  freights,  may  claaaify  the  railroads  ac- 
cording to  tbe  amount  of  the  buslnesa  which 
they  have  done  or  appear  likely  to  ia. 
Whether  the  classification  aball  be  accord- 
ing to  the  amount  of  passengers  and 
freight  carried,  or  of  gross  or  net  earnings, 
during  a  previous  year,  or  according  to  th« 
simpler  and  more  constant  teat  of  the^ 
length  of  the  line  of  tbe  railroad,  is  Bg 
matter  within  tbe  discretion  of  the*l^is-* 
lature.  If  the  seme  rule  is  applied  to  all 
railroads  of  the  aame  class,  thers  Is  n« 
violation  ot  tbe  eonatttutional  prorlalon 
securing  to  all  the  equal  protection  of  the 
laws,"    Ip.   601.) 

Again,  in  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Arkansas,  210  U.  S.  4S8,  55  L.  ed.  200,  31 
Sup.  Ct.  Rep.  275,  tbe  conrt  auatained  the 
statute  of  that  state,  which,  in  providing 
for  the  number  of  men  to  ba  employed  in 
the  operation  of  freight  trains,  excluded 
from  its  apidicatlMi  railroads  leas  than  50 
miles  in  length.  The  principles  governing 
tbe  decision  of  a  question  of  this  sort  have 
been  so  frequently  stated  that  repetition  i> 
unnecessary.  Magoun  v.  Illinoia  Trust  & 
Sav.  Bank,  170  U.  8.  888,  294,  42  L.  od. 
1037,  1043,  18  Sup.  Ct.  Rep.  694;  Louisville 
A  N.  R.  Co.  V.  Melton,  218  U.  5.  36,  SZ-M, 
54  L.  ed.  921,  927,  929,  —  Ii.R.A.[N.S.>  —, 

30  Sup.  Ct.  Rep.  670;  Engel  v.  O'Mallej, 
219  U.  8.  128,  65  U  ed.  128,  31  Sup.  Cb 
Rep.  190;  Undsley  v.  Natural  Carbonia 
Oas  Co.  220  U.  8.  61,  78,  5S  L.  ed.  369,  877, 

31  Sup.  Ct.  Rep.  337,  Ann.  Cas.  I912C^ 
160;  Mutual  Loan  Co.  r.  Martell,  282 
U.  8.  225,  238,  SB  L.  ed.  175,  178,  3S  Sup. 
Ct.  Rep.  74,  Ann.  Cas.  I913B,  529;  Chi- 
cago Dock  A  Canal  Co.  v.  Fraley,  228  U.  B. 
680,  97  L.  ed.  — ,  83  Sup.  Ct  Rep.  71S. 

It  is  urged,  however,  tiiat  "con^l,  mau- 
agement,  or  operation"  is  made  the  basis 
of  classification  for  rate  purposes,  so  that, 
if  a  railroad  under  SO  miles  in  length  be 
oontrolled  by  a  railroad  of  greater  length, 
it  would  be  taken  out  of  tiie  exception, 
although  operated  wholly  Independentlj, 
and  not  in  connection  with  tbe  longer  line. 
This  oontention  is  fully  met  by  tbe  con* 
stmction  which  the  state  court  bos  given 
to  the  statute.  Upon  this  point  that  ooort 
said  that  the  meaning  of  the  words  "under 
the  control,  management,  or  operation"  "is 
to  be  ascertained  from  the  oonnection  In 
which  th^  are  used,  tbe  act  in  which  they 
are  found,  its  eontezt,  and  the  mass  of 
legislation  of  which  th^  form  a  part.  In 
form,  the  expressions  are  alternative;  but, 
la  meaning,  tbey  are  appositive,  algnlfylng 
the  aame  as  the  words  'part  of.'  .  .  .  The 
suggestion  that  ownership  or  control  of  one 
railroad  by  another,  when  they  are  not  eon- 
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iteeted  and  operated  togetber,  nor  Huscepti 
^btc  of  tucb  GODnection  knd  operation,  maket 
gthem  one  within  the  meaniag  of  tbe  act, 
•  likenise  contrary  to  the  spirit  and  beyond 
the  scope  thereof.  Suoh  an  interpretati 
ia  not  within  its  reaaon  or  purpose,  and, 
therefore,  not  within  its  meaning.  The 
legislature  must  be  regarded  as  having 
passed  the  act,  in  view  of  existing  condi- 
tions and  methods  of  railroad  operation, 
and  with  the  intent  that  it  should  operate 
in  harmony  with  the  spirit  and  general 
prinoiplee  of  existing  railroad  rate  li^ila- 
tion,  except  in  so  far  as  the  contrary  ia  ex- 
pressed in  terms  or  by  necessary  implica- 
tion. There  is  not  a  word  here  signifying 
•ay  intent  to  depart  from  the  general  prin- 
eiple  embodied  in  the  act  of  1BT3,  concern- 
ing the  entity  of  a  railroad  for  the  pur- 
poses of  the  act.  It  made  Into  one  only 
such  railroads  aa  were  operaf«d  'in  connec- 
tion' with  one  another.  Intent  to  change 
this  settled  polity  must  rest  upon  some- 
thing more,  in  an  amendatory  act,  than 
mere  inference,  surmise,  or  unneceesary 
implication."  Coal  &  Coke  R.  Co.  r.  Con- 
ley,  87  W.  Va.  129,  177-179,  67  S.  K  813. 
The  exception  of  "electric  lines  and  street 
railways"  is  also  made  the  ground  of  criti- 
eiam,  but  this  classification  rests  upon  rea- 
sonable and  familiar  distinctions,  long 
recognized  as  proper  in  railroad  legislation. 
Omaha  &  C.  B.  Street  R.  Co.  v.  InterBtite 
Commerce  Commission,  230  U.  S,  324,  37  L. 
ed. — ,83  Sup.  Ct.  Rep.  800. 

The  final  objection  to  the  statute  is  that 
it  oonititutes  an  unconstitutional  interfer- 
ence witn  interstate  commerce.  It  must  be 
regarded,  howerer,  as  prescribing  rales  ex- 
clusively for  intrastate  traflic,  and,  as  thus 
construed,  it  was  within  the  power  of  the 
state  to  enact.  Tbe  questions  presented 
are  substantially  the  same  as  those  which 
were  considered  in  Simpson  r.  Shepard, 
230  U.  8.  3S2,  07  L.  cd.  — ,33  Sup.  CL  Bep. 


729. 
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2.  The  grant  l^  municipal  ordinince  to 
an  incorporated  teiephone  company,  its  auc- 
cesaoTB  and  assigns,  of  the  right  to  occDpy 
the  ci^  streets  and  alleys  with  its  polM 
and  wires  for  the  necessary  conduct  of  * 
publU  telejihone  business,  is  a  grant  of  k 
property  right  in  perpetuity,  unless  limited 
in  duration  by  tbe  grant  itsL<lf,  or  as  a  con- 
sequence of  some  limitation  imposed  by  the- 
general  law  o(  the  state  or  by  the  corporat* 
powers  of  the  city  making  the  grant. 


[Bd.    Not< 


Dthar    < 


and  TelapboneB.  Cut  DIE.  I  <:   Dec  Dig.  {  10.*. 

MuHiciPAL  CoKPOEATions  (jS  680,  681*)— 

F0WEB3  —  Gbart  of  Tblkphokx  Fkax- 


3.  Charter 
"to  regulate 
pourer  in  Kentucky  to  grant  a  !r 


ithority  of  a  municipality 
streets  and  allevs"  gives  it 


tsa,  6 


i-'l 


^  Dis.  I)  115»'-liS6;     Dec.  Dlr  f» 


TELROaAPBS    AND    TELEPHONES    ((     10* >  - 

Grant  to  Vet  Stbeet— Duration— CoM- 

PORATE  Life. 

4.  A  municipal  grant  to  an  incorporati'd; 
cL'lophone  company,  its  succcBsors  and  as- 
aigns,  of  the  right  to  place  and  maintain 
its  poles  and  wires  in  tbe  city  streets,  i» 
"imited  in  duration  to  the  corporate  liftt- 


if  the 


in  tee. 


. .  ler  cauM,  mee  Telegraphs- 
1  TelcpboacE,  Cent  D1(.  |  «:  Dec  Olg.  I  10.*1 
NSTITTrTIONAL  LAW  (I  126*)— lUPAIBIIf » 
\)>-T<IACT       OSLIOATIOIta      —      RESEBVEI> 

tiuuT  TO  Repeal. 

S.  'llie  general  authoritj  given  by  a  citr 
irter  to  "make,  publish,  and  repeal  alt 
linances  for  the  fallowing  purposes,"  in- 
iding,  inter  alia,  the  power  "to  regulate- 
!  streets,  alleys,  and  sidewslks,"  cannot 
construed  S9  a  reservation  of  a  power  to- 
-oke  or  destroy  contractual  rights  which 
re  vested  under  an  ordinance  granting 
an  incorporated  telephone  company,  its 
nd  Bsaigns,  the  right  to  place 
n  its  polea  and  wires  in  the  city 


[Ed.  I 


r  Dtber  cssn,  ■•«  ConsUtuUonal 
It  3iS,  Me-303:    Dee.  Dig.  I  1»;* 
at.   DtB.  I  118.1 
LND     TELEPHO.SE8    (|    22*> — 

ON-— Effect  on  Tblephoks 


ripht  to  place  i 

streets   tne    poles   and    wirt 

Cnrsted  telrplione  company  is  not  a  mere 
cense,  but  is  tbe  grant  of  a  propertv  rieht, 
whii'h  i!>  assignable,  taxable,  and  alienable. 
fEd  NVie.— For  other  ciuwt,  an  Telegraphi 
•  nd  Tplepbones.  Cfnt.  Dig,  |  6;  Dec.  Dig.  )  10:' 
Mual^lpBl  Corpnnlloiig,  Cent.  Dig.  |  1197. 

For  other  denmtlaas,  lee  Words  and  Phraiei. 
vol.  i.  pp.  (133-41(1:  vol.  8,  p.  fm;  vol.  t,  pp. 
TTiW.  TTTO.] 


CortloraCIoni.  C 

Txi-EOBi.FHa 

CORaOLIDAT 

Fkanchise. 

fl.  The  street  rights  of  the  constituent 
telephone  companies  consolideted  under  the 
ut&ority  of  Ky.  act  April  S,lo8a,i  pasa«l 
0  the  consolidated  company  by  virtue  of 
lie  express  provisions  of  that  act  vesting 
uch  compjny  with  all  the  property,  buai- 
~  Natubb  — "La-  '  "PBS.  credits,  assets,  and  effects  of  the  con- 
RiauT."  I  stituent  corporations,  without  deed  or  trans- 

nee    granting    the  I  fcr,  and  binding  it  for  all  their  contract* 
ain  upon  the  -"-    ""■'  "-'-;>;•*" 


I  Telafrapba 


d  liabilities. 

W.d.    Note.-- For  other  e—f.  • 
and  Telepbaoes.  Dec  Dlf.  )  U-'l 
JUDGHEST    (1   CC-1*)    —    CONCLDSITERKSB  — 

MaTIEKS    I'LEAPED   OB    INVOLVED. 

7.  A  decree  diflmisRin;;  a  suit  by  a  tele- 
phone company  to  restrain  the  municipality 
from  placing  the  poles  and  wires  of  s  mu- 
nicipal electric  lighting  system  in  such 
cloae  proximity  to  the  pole* 
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OWENSBORO  V.  CDMBEKLAND  TELEPH.  ft  TELBO.  CO. 


tha  telephone  eompan?  as  to  interfere  with 
ita  cairent.  In  which  one  of  the  defeniea 
was  tbat  the  eitj  had  exceeded  iti  charter 
■ntborit;  Ja  aasuming  to  grant  the  tele- 
phone fransbiae,  cannot  be  regarded,  in  an- 
other auit  by  the  same  partiee  upon  an  en- 
tlTcly  different  cauae  of  action,  aa  an  ad- 
judication upon  the  question  of  the  validity 
•f  the  telephone  franchise,  where  the  opin- 
ion, made  ny  the  jndgment  a  part  of  the 
record,  ebowa  tbat  the  court  diamisaed  the 
bill  in  the  prior  luit  because  ita  object  liad 
failed,  the  city  having  actually 'Conetructed 
ita  linea  before  final  decree. 

[BS.    Nola.— For    otlier    cu«a,    IM    Jadtmaab 
Cent.  DIi.  i  ues;    Dec  Dls.  |  8U.*] 

[No.  244.) 


APPEAL  from  ttw  Circuit  Court  of  the 
United  State*  for  the  Western  District 
of  Kentucky  to  review  a  decree  enjoining 
the  enforcemant  of  a  municipal  ordinance 
repealing  a  telephone  franchiae.    Affirmed, 


tiOD  of  the  right  of  the  telephone  oompany 
to  maintain  ita  poles  and  wires  upon  the 
streets  of  the  olty  of  Oweniboro.  The  or- 
dinance under  which  it,  or  its  predecessors 
in  right,  title,  and  property,  have  main- 
tained a  telephone  eyitem  in  the  city  of 
Owensboro,  was  paased  on  December  4, 
1889.  Inasmuch  as  it  contains  several  pro- 
visions which  require  consideration,  It  is 
set  out  in  full  in  the  margin.t 


■  The  grantee  nnder  that  ordinance  at  mca* 
proceeded  to  ereat  its  plant  and  to  place  its 
poles  and  wires  upon  the  streets,  and  it 
and  its  lueeessoni  and  assigns  have  ever 
since  maintained  and  operated  a  telephoncg 
system.  The  city'haa  nsed  the  company'!* 
poles  for  the  maintenance  of  ita  flre  alarm 
service,  and  has  had  the  benefit  of  a  Ire* 
public  telephone  service  for  municipal  pur- 

In  January,  1009,  the  city  council  passed 
an  ordinance  requiring  the  telephone  com- 
pany to  remove  from  its  streets  and  alleys 
all  of  the  poles  and  wires  "within  a  rea- 
sonable time  after  the  passage  of  the  or- 
dinance," and,  upon  failure  to  so  remove, 
the  mayor  was  directed  to  have  them  re- 
moved. This  was,  however,  subject  to  a 
provision  "that  said  company  shall  have 
the  right  to  purchase  from  the  said  city  a 
franchiae  authorizing  it  to  maintain  said 
poles  and  wires  and  use  same  as  provided 
under  the  laws  of  the  atate,  upon  proper 
conditions,  to  be  prescribed  by  an  ordi- 
nance, to  be  passed  upon  request  of  safd 
company  to  the  common  council  of  taid 
elty." 

This  bill  was  flied  for  the  purpose  of  en- 
joining the  enforcement  of  this  ordinance, 
the  contention  being  that  it  was  an  im- 
pairment of  the  company's  contractual 
property  rights  in  the  streets,  and,  as  such, 
in  contravention  of  the  contract  and  dne- 
process  clause*  of  the  Constitution  of  tli« 
United  State*.  Upon  a  final  hearing  the 
court  below  sustained  the  bill,  and  perma- 
nently enjoined  the  enforcement  of  the  re- 
pealing ordinance. 


tConucil  Proeeedingi  Dec.  4th,  1889. 
Minute  Book  "F,"  Page   167. 

The  following  ordinance,  after  being 
twice  read,  was  enacted  by  the  following 
vote,  to  wit,:  Ayes,  Mes.  Borer,  Brother- 
ton,  Vargeaon,  Cullon,  Eigdon,  Decker, 
Noe*,  None.     Vis.: 

Be  it  ordained  by  the  Mayor  and  Com- 
mon Council  of  Owensboro,  Ky.: 

That  the  Cumberland  Telephone  Com- 
pai^,  it*  suGcessars  and  assigns,  is  author- 
Ued  and  hereby  granted  the  right  to  erect 
and  maintain  upon  the  public  atreeta  and 
alley*  of  said  city  any  number  of  tele- 
phone poles  of  proper  aiie,  straight  and 
shaved,  amooth,  set  plumb  and  set  ereot, 
and  any  number  of  wires  thereon  with  the 
right  to  eonnect  such  wire*  with  the  build- 
ing i^*n  tdephone  station*  ar*  established, 
provided  tbat  snoh  poles  shall  be  loeated 
•nd  kept  so  as  not  to  interfere  with  the 

' ■  npon  said  streets  or  alleys  ~  '^^- 

atfal  1        


snbatantia 


9  thereof  t^  the  iohabitanta 


phone  Company  shall  erect  only  one  line  of 
pedes  on  a  street,  except  for  the  length  of 
•ne  block  upon  the  street  npim  which  tit* 


exchange  building  may  be  located,  and 
where  the  wires  of  said  company  enter  such 
exchange  building  the  said  company  shall 
have  the   right  to   erect   and   maintain    ita 

Kiel  on  both  sides  of  such  street,  and  Uie 
vest  wire  of  said  telephone  company  shall 
not  be  less  than  twenty-five  feet  from  the 
ground,  except  where  such  wires  enter  tlia 
exchange  building  or  telephone  stations. 

Nothing  in  this  ordinance  contained 
sball  tie  construed  as  an  exclusive  right  to 
said  company  to  erect  and  maintain  said 
poles  upon  the  streets  and  alleys  of  said 
city,  and  no  obstruction  shall  be  placed  bj 
said  company  to  the  erection  and  main* 
tenance  of  polea  by  any  other  person  or 
oompanj'.  Such  eom|tany  shall  enjoy  such 
rights  in  common  with  all  other  persons 
or  eompaniea  to  whom  said  city  may  see 
proper  to  (ztend  the  same  right. 

Bee,  8.  The  said  telephone  company  shall 
repair  all  streeta  and  alleys  it  may  enter 
upon  and  use  for  the  purpose  herein  pro- 
vided, which  by  the  acts  of  said  company 
or  persons  in  its  employ  shall  have  bo- 
eeme  injured  or  damaged  or  been  made  un> 
safe. 

All    proper   precautions    and    safegtiarda 


IB  la  Dec  *  Am.  Dlgt.  1W7  to  date,  ft  Rep'r  ladeiM 
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Om.  Tom, 


Mmu*.  H.  B.  Todd  and  Oflorse  W. 
JoIIt  for  ■ppcllant, 

UeuTB.  Wllllun  Ii.  OraJilmry,  CUrcnM 
H.  Finn,  and  Hunt  ChlpI^  lor  4pp«Ue«. 

*  Ur.  JDsticc  Imrton,  afUr  making  the 
forgoing  st&tcment,  deliTcred  the  opinion 
ot  the  court: 

I.  That  the  right  conferred  b7  the  or- 
dinance involved  is  sometliing  more  than  a 
mere  license  is  plain.  A  lieenae  haa  been 
generally  defined  aa  a  mere  personal  prlr- 
il^e  to  do  acta  upon  tha  land  ol  the  U- 
eeneor,  of  a  temporary  character,  and  rero- 
cable  at  the  will  of  the  latter  imleaa,  ao- 
sording  to  some  authorities,  in  the  mean- 
Mtime  expenditures  oontemplated  hj  th« 
<  licensor  irtien  tha  license  was  given 'have 
been  made.  See  Qreenwood  I^Jce  ft  F,  J.  R. 
Co.  V.  New  York  &  0.  L.  R.  Co.  1»  N.  7. 
43S.  440,  SI  N.  B.  874;  Southampton  v. 
Jessnp,  laS  N.  T.  188,  IM,  56  N.  B.  638. 

That  tha  grant  in  tiie  preaent  eaae  wna 
not  a  mere  lioenie  is  evident  from  the  faot 
that  it  was  upon  its  face  neither  personal 
nor  for  a  temporary  purpose.  The  right 
conferred  came  from  the  state  through  dele- 
gated power  to  the  city.  The  grantee  waa 
-elothed  with  the  franchise  to  be  a  corpora- 
tion and  to  conduct  a  public  busineas,  which 
ireqnircd  the  use  of  the  streets,  that  it 
viigfat  have  access  to  the  people  it  was  to 
•errc  Its  ohargea  were  subject  to  regula- 
tion by  law,  and  it  was  subjaet  to  all  of 
the  police  power  of  the  city. 

Tliat  an  ordinanoe  granting  the  right  to 
place  and  maintain  upon  the  streets  of  a 
oity  polea  and  wires  of  sueh  a  eompany  ia 
tlie  granting  of  a  property  right  has  been 
too  many  times  decided  by  this  court  to 
need  more  than  a  reference  to  some  of  the 
later  cases:  Detroit  v.  Detroit  Citiiena' 
fitreet  R.  Co.  184  U.  S.  368,  39S,  4Q  L.  ed. 
t92,  elO,  2e  Sup.  OL  Rep.  410;   Louisville 


V.  Cumberland  Teleph.  &  Tdeg.  Co.  £24  U. 
8.  049,  601,  SO  L.  ed.  934,  039,  32  Sup.  Ct 
Sep.  572;  BoIs<  Artesian  Hot  ft  Cold 
Water  Co.  ▼.  Bols4  City,  opinion  just 
handed  down.  [230  U.  3.  84,  57  L.  ed. — .33 
Bup.  Ct.  Rep.  B07.]  As  a  property  right  it 
was  assignable,  taxable,  and  alienable. 
Generally  it  is  an  asset  of  great  value  to 
such  utility  companies,  and  a  principal 
basis  for  credit. 

Z,  The  grant  by  ordinance  to  an  lneor> 
poratod  telephone  eompany,  its  sncceaaora 
and  assigns,  of  the  right  to  occupy  tha 
streets  and  alleys  of  a  city  with  its  poles 
and  wires  for  the  necessary  conduct  of  t 
public  telephone  business,  is  a  grant  of  a 
property  right  in  perpetuity,  nnleaa  limited 
in  duration  by  the  grant  Itself,  or  as  a  eon- 
sequence  of  some  limitation  imposed  by  tho 
general  law  of  the  state,  or  by  tbe  cor- 
porate powers  of  the  city  making  the  grant. 
Detroit  V.  Detroit  Gtizena'  Street  R.  COb 
184  U.  e.  308,  399.  46  L.  ed  092,  610,  2t 
Sup.  Ct.  Rep.  410;  Louisville  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  224  U.  S.  040, 
Oai,  00  L,  ed.  034,  030,  32  Bup.  Ct.  Rep. 
672;  People  v.  O'Brien.  Ill  N.  Y.  1,  42,  8 
L.R,A.  265,  7  Am.  St  Rep.  084,  18  N.  B. 
892 ;  People  ex  rel.  Woodhaven  Oasligfat  0>. 
Y.  Deehan,  1B3  N.  Y.  628,  47  N.  E.  78TjJ 
Uobile  ▼.  Louisville  t  N.'R.  Co.  84  Ala.* 
110,  6  Am.  SL  Rap.  342,  4  So.  100;  Areata 
V.  ArcaU  &  M.  River  R.  Co.  92  Cal.  639, 
28  Pac.  070;  State,  Hudson  Teleph.  Co. 
Prosecutor,  v.  Jersey  City,  49  N.  J.  L.  308, 
00  Am.  Rep.  610,  8  AU.  123;  Dill.  Hun. 
Corp.  eth  ed.  I  J205-,  Nebraska  Teleph.  Co. 
V.  Fremont,  72  Neb.  26,  89,  09  N.  W.  ell( 
Plattamouth  v.  Nebraska  Teleph.  Co.  80 
Neb.  460,  466,  14  L.Rjl.(NA)  004,  127 
Am.  St.  Rep.  T7Q,  114  N.  W.  688.  If  thet« 
be  authority  to  make  the  grant,  and  it  eon- 
tains  BO  limitation  or  qualification  as  t* 
duration,  the  plainest  principlea  of  justics 


shall  be  used  to  prevent  auch  use  from  be- 
«oming  either  injurious  or  annoying  to  the 
inhabitants  of  said  city,  and  should  any 
damage  or  injury  reeult  to  any  person  or 
property  by  reason  of  the  erection  and 
maintenance  of  such  poles,  or  the  failnre 
to  keep  the  streets  and  alleys  in  repair  as 
ierein  required,  and  saJd  city  shall  be  held 
liable  by  reason  thereof,  such  company 
•hall  pay  all  damages  and  costs  reaultiug 
therefrom  to  the  ps^ies  Injured,  or  to  the 
■city,  if  paid  by  her. 

See.  4.  The  rights  and  privileges  herein 
47-Bnted  to  said  telephone  eompany  are  upon 
the  terms  and  conditions  following,  ol*.* 
That  said  eompany  shall  furnish  tree  of 
-charge  one  telephone  for  each  engine  or 
hose  house,  now  erected  or  which  may  here- 
after be  erected  by  said  city,  one  for  polica 
%«adquartors,  and  one  for  the  mayor's 
«IBce,  making  at  this  time  only  two  such 


good  order  for  constant  use  by   said  t 
pany. 

Said  company  shall  also  allow  the  eltf 
the  exclusive  use  of  two  feet  of  one  ana 
on  each  pole  for  its  flra  alarm  telegraph. 
The  flre  alarm  tel^;rapfa  poles  of  the  ei^ 
may  be  used  by  aald  company  for  ita  wires, 
provided  such  wire*  be  kept  two  feet  fron 
the  said  flre  alarm  tole^aph  wirea,  and 
such  poles  used  bv  said  telephone  company 
shall  oe  replaced  oy  it  when  needed. 

Bee  6.  All  poles  of  said  telephone  com- 
pany shall  b«  set  close  to  tha  inner  side  ol 
the  sidewalk  curbing. 

Sec  6.  This  ordinance  may  be  altered 
or  amended  »a  tha  uacessitiea  of  tha  olty 
may  demand. 

This  ordinance  shall  ba  la  forae  fraa 
and  after  i 
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Mid  right  demuid  th«t  it  *h»U  not  b«  «ut 
down,  in  the  tilwenoe  of  aonu  oontrolling 
printipla  of  publis  polia^.  Th\M  conclu- 
•ion  find*  aupport  from  a  cooiidirfttion  of 
tiM  pnblla  uid  pamuinsnt  cliu«ct<r  of  tha 
tnuinew  meli  oompAniea  conduct,  uid  the 
luge  inveitment  which  ii  generally  con- 
templated. If  the  grant  be  accepted  and 
the  duiteinplated  expenditure  made,  the 
right  camiot  l>e  destrojed  bj  legialative  en- 
actment, or  city  ordinance  based  Dpon  legia- 
latiTO  power,  without  violating  the  prohi- 
bitions placed  in  tlie  Conititution  for  the 
protection  ot  property  righta.  To  quote 
from  a  moat  weighty  writer  npou  munici- 
pal corporations,  in  approving  of  the  deoi- 
■ion  in  People  v.  O'Brien,  111  N.  Y.  1,  42, 
t  L.KJL  ZSS,  T  Am.  St.  Kep.  684,  18  N.  E. 
•02, — a  decision  accepted  and  approved  by 
thia  court  In  Detroit  t.  Detroit  Cititena' 
Street  R.  Co.  184  U.  B.  368,  8SS,  49  L.  ed. 
592,  SIO,  22  Sup.  CL  Rep.  410— "The  grant 
to  the  railway  company  may  or  may  not 
ha*e  been  improvident  on  the  part  of  the 
municipality,  but  having  been  made,  and 
the  righta  of  innocent  fnvettora  and  of  third 
partie*  ai  creditors  and  otherwise  having 
intervened,  it  would  have  been  a  denial  of 
justice  to  liave  refused  to  give  effect  to  the 
franchise  according  to  ite  tenor  and  import, 
when  fairly  construed,  particularly  when 
the  construction  adopted  by  tha  court  was 
in  soeord  with  the  general  understanding. 
In  the  absence  of  language  expressly  limit- 
ing the  estate  or  right  of  the  company,  we 
think  the  court  correctly  held,  under  the 
kgislation  aitJ  facta,  that  the  right  created 
by  the  grant  of  the  franchisee  was  perpet- 
ual,   and    not    for    a    limited    term    only." 

gDill  Mun.  Corp.  Sth  ed.  |  126S. 

■  *3.  There  seems  to  have  been  no  general 
law  in  Kentueky  under  which  a  telephone 
oompany  could  acquire  the  necessary  street 
easement ;  nor,  until  the  enactment  of 
S  4070b  of  the  Kentucky  Statutes,  was 
there  any  provision  in  the  general  law  in 
regard  to  the  acquisition  of  such  rights  in 
or  upon  the  public  roads  outside  of  munioi- 
pal  corporations.  In  both  cases  the  rlgfkt 
to  place  and  maintain  poles  and  wires  upon 
either  streets  or  roads  was  dependent  In 
the  one  ease  upon  the  municipal  power  of 
control  over  its  streets,  and  In  the  other 
upon  the  power  of  the  county  fiscal  courts 
by  virtue  ol  their  control  over  county 
roads. 

The  original  source  of  power  over  both 
streets  and  highways  Is  the  state.  But 
this  power  of  control  Is  generally  delegated 
in  some  form  to  the  municipalities  and 
county  authorities  of  the  state.  Thus,  the 
ooun^  fiscal  onurts,  bf  |  4306,  Kentueky 
Statutes,  are  given  "general  cha^e  and  ni- 
pervislon  of  the  public  roads,"  etc     Con- 


cerning the  power  resulting  from  tha  grant 
by  the  state  to  control  streets  or  publia 
highways,  the  Kentueky  court,  in  Amer- 
ican Car  k  Foundry  Co.  v,  Johnson  County, 
147  Ky.  6S,  71,  143  B.  W.  773,  said:  "Th* 
right  to  grant  a  franehise  presupposes  and 
is  Itased  upon  the  right  of  the  authority 
granting  the  franchise  to  control  the  prop* 
erty  over  which  the  franchise  is  granted  or 
which  is  affected  by  it.  For  example,  th* 
fiscal  court  oould  grant  a  franchise  aa- 
thorislng  the  erection  of  poles  along  th» 
highways  of  the  county,  as  the  fiaeai  court- 
has  oontrol  of  the  highways.  And  so  mu- 
nicipal corporations  may  grant  franchise* 
to  use  the  streets  and  public  ways  of  a. 
city."  Again,  in  Jacksoo-Haxard  TeleplL. 
Co.  v.  Holliday,  143  Ky.  IBO,  186  B.  W.  135^ 
the  court  said;  "That  the  fiscal  oourt,  hav- 
ing, as  it  did  under  |  4906  of  the  Ken- 
tucky Statutes,  the  eontrol  and  supervision 
ot  the  public  road*  of  the  county,  had  an- 
thorlty  before  the  enactment  of  f  467  Sh 
of  the  Kentucky  Statutes,  to  grant  ^e  com- 
pany the  right  to  ereot  ita  poles  along  this 
road.  In  the  abaenoe  of  a  statute  expressly 
giving  the  oourt  such  author i^,  is  weK 
■think  setUed  by  the  case  of  Cumberland^ 
Teleph.  &  Tel^.  Co.  v.  Avritt,  120  Ky.  34," 
M  B.  W.  204,  8  Ann.  Cas.  066.  Beo.  467Bb, 
referred  to,  gives  to  telephone  eompanlea 
the  ri^t  to  place  their  poles  along  such 
roads,  subject  to  regulation  by  the  fiscal 
courts,  but  it  does  not  deal  with  the  streets- 
of  municipal  corporations.  The  right  of 
sud)  companies  to  occupy  the  streets  ot 
villages  and  cities  was,  therefore,  dependent, 
upon  the  charter  powers,  express  or  Im- 
plied, under  which  they  were  organized. 
Owensboro  wss  granted  a  speeial  charter 
.  1882,  by  which,  among  other  thingi,  it, 
given  power  "to  regulata  tha  streets, 
alleys,  and  sidewalks,  and  all  improvements' 
and  repairs  thereof."  If  the  county  fiscal 
courta  had  power  to  grant  to  such  com- 
panies a  franohlse  to  pisce  their  poles  ani 
wires  along  tlie  public  roada  of  a  connty 
under  the  statute  giving  them  "general 
iharge"  and  ri^t  to  "supervise"  such 
roads,  it  logically  follows,  as  stated  t» 
Americsn  Car  t  Foundry  Co,  v.  Jolinsoik 
County,  supra,  that  the  city  of  Owenaboro^ 
under  the  power  "to  regulate"  Its  stresta- 
and  alleys,  had  ample  authority  to  grant 
a  franchise  to  the  telephone  company  to- 
place  and  maintain  its  poles  and  wires  upcm 
the  streets. 

The  character  ot  the  busineas  of  fliKfr 
oompanies  was  well  known.  Acceaa  wltb 
their  lines  to  the  houses  ot  their  customer* 
in  tlie  oity  abeolntely  required  the  rl^t  t» 
use  the  public  streeU,  either  longitudinalljr 
ss  thom.  By  sneb  an  exertion  oF 
Its  power  to  eontrol  and  regulate  ttis  iu» 
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OOT.  ' 


<d  Hm  itreeU  It  did  not  authorixe  *  new 
pnblie  nae.  Bucli  a  use  waa  a  leptimate 
■treet  u*e,  and  did  not  impoaa  opon  the 
owner  at  the  fee  in  the  street  an  additional 
burden.  Cumberland  Teleph.  k  Teli^.  Co, 
y.  Avritt,  supra.  Neither  waa  tlie  eitj 
thereby  stripped  of  its  police  power  ovei 
the  ttreeta.  I«uisTille  Git;  B.  Ca  r. 
Louisville,  6  Bush,  420.  Nor  did  it  under- 
tales  to  grant  an  ezclusiTs  right.  Exprees 
a  power  to  grant  an  exclusive  street  f  ran- 
•  Chile  haa  generall;*  been  held  eaaeutiaL 
DiU.  Mun.  Corp.  Sth  ed.  SI  121S,  1218,  1234, 
The  grant  in  this  caae  waa  not  excluaive, 
and  we  are  not  called  upon  to  deal  with 
that  question,  since  the  ardinanoe  here  ii 
Tolved  expressly  rewrree  the  right  to  make 
•imilar  grants  to  other  companies. 

The  great  power  of  Congresa  over  inter- 
atate  commerce  is  vrapped  up  in  the  power 
to  "regulate"  such  commerce.  The  author- 
itj  of  the  city  of  St.  Lonia  to  compel  the 
Weatem  Union  Telegraph  Company  to  pay 
a  rental  for  the  maintenance  of  its  poles  and 
wirea  upon  the  streeta  of  the  city  grew  out 
«f  a  charter  power  to  "r^^late"  ita  atreeta 
and  alleys.  In  thii  cttBC  (149  U.  S.  466, 
469,  37  L.  ed.  810,  813,  13  8np.  Ct.  Rep. 
SSO)   the  court  said: 

"The  word  'regulate*  ia  one  of  broad  Im- 
port. It  ia  the  word  used  in  the  Federal 
Constitution  to  define  the  power  of  Con- 
greaa  over  foreign  and  tnteratate  commerce, 
and  he  who  reads  the  many  opinion!  of  thia 
court  will  perceive  how  broad  and  compre- 
heniive  it  has  been  held  to  tie.  II  the  city 
glvea  a  right  to  the  use  of  the  atreeta  or 
public  grounds,  aa  it  did  by  ordinance  No. 
]],S04,  it  simply  regulatea  the  use  when  it 
prescribes  the  terms  and  conditions  upon 
which  they  shall  be  uaed," 

In  Owensboro  v.  Cumberland  Teleph.  ft 
Teleg.  Co.  99  C  C.  A.  1,  174  Fed.  T3S,  a 
«aae  involving  the  regulation  of  the  rates 
and  charges  of  the  present  appellee,  the 
power  of  the  city  of  Owenshoro  under  ita 
charter  power  to  "regulate"  waa  held  by  the 
circuit  court  of  appeals  of  the  sixth  eii 
to  amply  justify  the  gr«nt  here  involved, 
though  its  duration  wtu  not  inrolved  or  con- 
aidered. 

That  the  power  to  "regulate"  embraces 
power  to  grant  to  such  companiea  the  right 
to  place  and  maintain  their  potes  upon  the 
streets  has  been  generally  held.  Pikes  Peak 
Power  Co.  T.  Colorado  Bpringa,  44  C.  a  A. 
833,  lOG  Fed.  1,  C.  a  A.  8th  Circuit;  De- 
troit Citizen's  R.  Co.  v.  Detroit,  20  L.R-A 
H7,  12  C.  C.  A.  306,  22  U.  B.  App.  670,  <4 
gPed.  828,  636,  C.  C  A.  eth  Circuit.  In  the 
*  latter  ease'it  iraa  held  that  a  charter  power 
to  "open,  eloae,  and  widen  streeta,  and  to 
preKrlbe,  control,  and  regulate  the  manner 
in  which  the  hi^ways,  streeta,  and  avenuea 


ahal)  be  uaed  and  enjoyed,"  waa  a  power 
broad  enough  to  permit  the  ci^  to  consent 
to  the  use  of  Ita  streeta  for  such  purposes  by 
any  company  having  the  requisite  franchise 
of  a  street  railway  company.  To  the  same 
effect  see  DilL  Mun.  Corp.  Ed  ed.  %  ETS; 
Atchison  Street  R.  Co.  v.  Missouri,  F.  R.  Co. 
31  Kan.  661,  3  Pac  2S4;  Southern  Bell 
Teleph.  ft  Teleg.  Co.  t.  Mobile,  162  Fed. 
S23,  S20;  BUte  ex  rd.  St.  Louis  Under- 
ground Service  Co,  v.  Murphy,  134  Mo.  662, 
34  L.R.A.  369,  G6  Am.  St.  Rep.  61S,  31  a 
W.  784,  34  S.  W.  61,  39  3.  W.  1132;  Brown 
V.  Dupleaais,  14  La.  Ann.  854;  Chicago,  B. 
A  Q.  R.  Co.  T.  Quincy,  136  IlL  4SS,  27  N. 
E.  232;  New  Castle  v.  lake  Erie  ft  W.  H. 
Co.  15S  Ind.  IS,  67  N.  E.  GIB. 

4.  It  is  next  insisted  that  the  grant  ia 
limited  to  the  life  of  the  corporation  that 
accepted  it.  The  assumption  that  this  life 
was  limited  to  twenty-five  years  from  the 
date  of  the  organiiation  of  the  grantee  cor- 
poration ia  erroneous.  The  articles  of 
agreement  did  provide  that  the  company 
should  terminate  in  twenty-five  years,  but 
as  this  waa  an  agreement  of  the  stockhold- 
ers inter  «e«e,  it  was  competent  for  them, 
if  the  general  incorporating  act  under  which 
the  company  waa  organized  permitted,  to 
extend  ita  life.  This  ia  precisely  what  the 
Kentucky  act  under  which  the  company 
was  organized  permitted.  Thus  it  provided 
that  corporations  organized  for  any  work 
of  internal  improvement  could  be  formed  to 
endure  for  fifty  years,  and  those  formed  for 
other  purposes,  for  twenty-five  years.  Gen. 
Stat.  (Ey.)  1883,  chap.  S6,  g  7.  But  the 
same  act  provided  that  in  either  case  the 
term  migbt  be  extended  by  action  of  three 
fourtlia  of  the  stockholders.  Thua,  il  it  be 
assnsifd  that  the  grant  waa  limited  to  the 
life  of  the  grantee,  that  life  was  capable  of 
extension  at  the   vrill   of   tje  atockholdera, 

an  extension  did  occur  as  oontemplated. 
But  this  ordinance  waa  to  the  Cumberland 
Telephone  Company  and  its  assigns.  Itg 
vested  a*property  right,  capable  of  paasiug* 

a  assignee,  and  did  in  fact  pass  u>  the 
present  consolidated  company,  whose  life,  by 
express  action  of  ita  entire  body  of  stock- 
holders, is  for  20O  years.  That  a  corpora- 
tion is  capable  of  taking  a  grant  of  street 
rights  of  longer  duration  than  its  own  cor- 
porate existence  ia  the  settled  law  of  this 
court.  Detroit  t.  Detroit  Citisens'  Street 
R.  Co.  184  U.  8.  36S,  396,  46  L.  ed.  592,  610, 
22  Sup.  Ct  Rep.  410;  Louieville  v.  Cumber- 
land Teleph.  ft  Tel^.  Co.  224  U.  S.  649, 
661,  66  L.  ed.  934,  939,  32  Sup.  Ct.  Bep. 
672. 

The  case  of  St.  Clair  County  Tamp.  Co. 

'.  Illinois,  96  U.  B.  63,  24  L.  ed.  «61,  haa 

been  cited  and  relied  upon  ai  deciding  that 

grant  to  a  corporation  is  limited  in  darft- 
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tion  to  the  life  of  tlie  grantee.  It  the  cue 
ia  to  b«  regarded  m  holding  tbe  wide  doc- 
trine for  which  it  haa  been  cited,  it  ia  in 
«oufliot  with  the  cue*  cited  above.  But  it 
doea  not  go  w>  ta.T  aa  claimed.  The  grant 
there  involved  was  of  the  right  to  extend  on 
existing  turnpilce  over  a  certain  dike  and 
count;  bridge,  and  to  maintain  to  tollgate 
upon  the  extension.  The  company  to  which 
thia  additional  right  was  given  had  been  in- 
corporated tor  a  term  of  tnenty-five  years. 
Tbe  grant  was  to  the  particular  oompanj  hj 
name,  and  was  not  to  ite  assigns  or  suc- 
ceaaors.  lliiB  coDTt  likened  such  a  grant  to 
a  grant  at  common  law  to  a  natural  person 
without  worda  ol  restriotion,  which,  said  tbe 
eonrt,  "creates  only  an  estate  for  tbe  life  of 
the  grantee;  for  he  can  hold  the  property 
no  longer  than  he  himself  exists."  The 
grant  here  involved  was  to  the  corporate 
grantee,  ita  assigns  and  successors,  and 
falls  under  the  principle  of  tbe  cases  cited 

6.  It  is  next  said  that  the  power  to  grant, 
found  in  tbe  city  charter,  is  coupled  with 
the  power  to  amend  or  repeal.  The  lOtb  sec- 
tion of  the  city  charter  provides  that  "tbe 
common  council  shall  have  control  of  the 
finances  and  all  property,  real  and  per- 
aonal,  belonging  to  the  city,  and  shall  have 
full  power  to  make,  publish,  and  repeal 
all  ordinances  for  the  following  purposes." 
■*  Then  follow  fifty-seven  subeectionB  relating 
■  to  tbe  legislative  power*of  the  council.  The 
87th  section  gives  the  council  the  power 
"to  regulate  the  streete,  alleys,  and  side- 
walks, and  all  repairs  thereof." 

Tbe  power  to  be  a  corporation  and  to  con- 
duet  a  telephone  business  did  not  come  from 
the  city,  nor  could  it.  Tbe  only  thing  which 
the  ordinance  pretends  to  do  ia  to  grant  an 
eaaement  in  the  streets,  which,  aa  we  have 
already  shown,  was  an  nnliraited  right  to 
place  and  maintain  poles  and  wirea  upon 
the  streets,  subject,  however,  to  tba  police 
power  of  tbe  city.  This  repealing  ordinance, 
though  it  purports  to  be  an  exercise  of  the 
police  power  in  the  "whereas"  clause,  pro- 
ceeds immediately  to  contradict  tbe  asser- 
tion that  the  poles  and  wires  are  a  "nui- 
sance" by  tbe  proviso  giving  the  company 
mn  opportunity  to  purchase  the  right  to  con- 
tinue the  uae  of  the  streets  under  condi- 
tions "to  be  prescribed  by  ordinance,"  npon 
request  of  said  company.  It  is  a  plain  at- 
tempt to  destroy  tbe  vested  property  right 
under  which  a  great  plant  bad  been  installed 
and  operated  for  more  than  twenty -five 
years.  When  that  grant  was  accepted  and 
acted  upon  by  the  grantee  it  became  a  con- 
tract between  the  city  and  the  telephone 
eompany,  which  conid  not  be  reveled  or  re- 1 
pealed,  unless  the  power  to  repeal  was  clear-  j 
^  and  unmistekably  reserved. 
S3  S.  O— Q3. 


The  Oth  section  of  the  granting  ordinance 
provides  that  "this  ordinance  may  l>e  altered 
or  amended  as  the  necessities  of  the  city 
may  demand."  This  is  no  more  than  a 
reservation  of  the  police  control  of  the 
streets,  and  of  the  mode  and  manner  of  plac- 
ing and  maintaining  the  poles  and  wires,  in- 
cident to  the  nnabridgeable  police  power  ot 
tbe  city.  See  Qrand  Trunk  Western  B.  Co. 
T.  South  Bend,  227  U.  S.  54*,  67  L.  ed.  — , 
33  Sup.  Ct  Rep.  303.  It  does  not  reserve 
an;  right  to  revoke  or  repeal  the  ordinance, 
or  to  affect  the  righta  therein  granted.  Nor 
does  the  city  attempt  to  justify  its  action  in 
requiring  the  poles  and  wires  to  be  removed 
from  the  streets  under  that  aection,  buttl 
solely  upon  the  general'power  in  the  city* 
charter  "to  make,  publish,  and  repeal  or- 
dinances." This  general  power  to  repeal  or- 
dinances obviously  refers  to  ordinances 
which  are  l^islative  in  character  and  exer- 
tions of  the  governmental  power  of  the  mu- 
nicipal council, — a  power  in  its  nature  not 
to  be  abridged  by  irrepealable  ordinances. 
Baltimore  v.  Baltimore  Trust  &  O.  Co.  ISS 
U.  8.  673,  41  L.  ed.  1180,  17  Sup.  Ct.  Rep. 
SSa;  Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  supra.  The  power  to  repeal,  alter, 
and  amend  auch  ordinances  ia  one  which  in* 
heree  in  the  power  to  legialato,  and  it* 
mention  is  pure  surplusage. 

To  construe  this  general  power  of  repeal 
as  a  reaervatioD  of  a  power  to  revoke  or 
destroy  contractual  rights  which  have 
vested  under  an  ordinance  which,  upon  its 
face,  makes  no  such  reservation,  would  b« 
to  plaoe  every  contract  made  by  the  city  by 
virtue  of  an  ordinance,  legislative  in  form, 
subject  to  the  mercy  of  changeable  city 
councils.  In  the  absence  of  an  express  reser- 
vation in  the  contractual  ordinance,  or  an 
express  delegation  of  power  to  revoke  con- 
tracte  under  such  ordinances,  we  think  no 
sucb  extraordinary  power  is  to  be  implied. 
Ashland  v.  Wheeler,  S8  Wis.  e07,  61«,  ao 
N.  W.  818. 

Much  the  same  question  arose  in  State, 
Hudson  Teleph.  Co,  Prosecutor,  v.  Jersey 
City,  49  N.  J.  L.  303,  QO  Am.  Bep.  610,  8 
Atl.  123,  where  the  right  granted  was  held 
to  be  irrevocable  under  a  similar  power. 
Greenwood  v.  Union  Freight  R.  Co.  105  U.  S. 
13,  26  L.  ed.  961,  is  not  in  point  That  case 
involved  the  repeal  by  the  Massachusetto 
legislature  ot  a  legislative  charter,  under  a 
reserved  power,  by  general  law  of  the  state 
making  "every  act  of  incorporation  (after 
a  certain  date)  subject  to  amendment,  a1te>> 
ation,  or  repeal,  at  the  pleasure  of  the  legis- 
lature." That  was  a  plain,  unmistekahla 
reservation  of  tbe  right  to  repeal  at  the 
pleasure  of  the  state.  This  clause  of  the 
charter  in  the  instant  case  reserves  no  more 
than  the  power  to  repeal,  as  well  as  to 
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make  and  amend,  ordinances,  hat  by  no 
means  operate!  to  convey  the  power  to  "re- 
JH  peal"  a  grant  of  ctieet  right*  which  had 
■  been  accepted,  and  had 'thereby  become  a 
contract  under  the  protection  of  the  con- 
tract clauie  of  the  Constitutmn.  That  the 
right  may  be  reserved  to  destroy  a  con- 
tract may  be  conceded;  but  when  euch  a 
right  ia  claimed,  It  must  be  clear  and  ex- 
plicit. The  contention  here  advanced,  if 
conceded,  would  paralyse  the  contractual 
power  of  the  city,  for  if  it  has  application 
to  tfafs  ordinance,  it  would  equally  apply 
to  every  other  contractual  ordinance  which 
the  city  might  enact,  though  the  contract 
had  been  accepted  and  expenditures  made. 
In  Lake  Roland  Elev.  R.  Co.  v.  Baltimore, 
77  Hd.  3G8,  20  L.R.A.  126,  26  Atl.  610,  an 
ordinance  consenting  to  the  laying  of  a 
doable  track  over  designated  streets  was 
Involved.  This  ordinance  could  not  become 
effective  until  conOrmed  by  the  legislature. 
The  confirming  act  contained  theae  words: 
"The  said  mayor  and  city  council  to  have 
the  same  power  and  control  hereafter  in 
reference  to  the  enforcement,  amendment,  or 
repeal  of  said  ordinance  as  it  has  or  would 
have  in  respect  to  any  ordinance  passed 
under  its  general  power."  Later  this  or- 
dinance was  in  part  repealed,  and  the  repeal 
was  held  valid  upon  the  ground  that  the 
control  of  the  city  over  its  streets  was  a 
legislative  power,  and  that  the  council  could 
not  consent  to  any  rights  therein  which  were 
Bot  revocable,  although  tbe  city  might  be 
liable  for  damages.  The  opinion  does  not 
rest  upon  the  theory  that  any  right  of  re- 
peal was  specially  reserved  in  tbe  ordinance 
cr  by  the  confirmatory  act.  The  validity 
of  the  repeal  was  put  upon  the  right  to  re- 
peal every  ordinance  legislative  in  character. 
The  case  is  tnit  of  line  with  tbe  great  weight 
of  authority  in  respect  to  the  irrevocable 
character  of  property  rights  vested  under 
«ui  ordinance,  when  the  right  to  revoke  is 
not  expressly  reserved. 

In  Baltimore  Trust  t  O.  Co.  v.  Baltimore, 
04  Fed.  153,  Circuit  Judge  GoS  refused  to 
lollon'  the  case,  holding  that  the  question  of 
contract  or  no  contract  under  such  an  or- 
dinance was  a  Federal  question,  and  that 
g  tbe  confirmatory  legislation  reserved  no 
*  right  of  repeal,  and  that'none  existed  under 
the  general  right  to  repeal  ordinances.  In  the 
same  case  (106  U.  5.  673,  11  L.  ed.  1160, 
17  Sup.  Ct  Bep.  696}  the  decree  of  Judge 
Goff  was  reversed  upon  the  sole  ground  that 
the  requirement  of  the  so-called  repealing 
ordinance  that  the  railway  company  should 
maintain  but  one  track  on  one  of  the  desig- 
nated streets  was  a  legitimate  exercise  ol 
the  police  power,  and  not  a  substantial 
change  of  the  contract.    Hie  earn*  ii  so  ex* 


plained  and  diBtingniahed  In  Grand  Trunk 
Western  R.  Co.  v.  South  Bend,  supra. 

8.  In  June,  1800,  the  Cumberland  Tele- 
phone k  Telegraph  Company  consolidated 
with  the  Ohio  Valley  Telephone  Company, 
likewise  a  Kentucky  corporation,  under  au- 
thority of  the  Kentucky  act  of  April  5,  1893. 
.\lthough  the  separate  existence  of  the  con- 
stituent corporations  was  terminated,  and 
they  became  a  single  corporation,  the  con- 
solidated company  was,  by  eipreee  provision 
of  the  act  referred  to,  "vested  with  all  the 
property,  business,  credits,  assets,  and 
effects  of  the  constituent  corporations,  with- 
out deed  or  transfer,  and  bound  for  all  their 
contracts  and  liabilities."  Being  property, 
alienable  and  assignable,  the  street  rights  of 
the  constituent  companies  passed  to  the 
consolidated  company.  The  same  question 
arose  and  was  expressly  decided  in  Louis- 
ville v.  Cumberland  Teleph.  &  lel^.  Co.  824 
U.  8.  649,  661,  66  h.  ed.  934,  030,  32  Sup. 
Ct.  Rep.  572. 

T.  Finslly,  it  wa*  claimed  that  in  a  prior 
litigation  in  a  state  court,  between  tbe  same 
parties,  the  ordinance  of  1889  bad  been  held 
to  be  in  excess  of  the  power  of  the  city  as 
nothing  more  than  a  revocable  license.  Tbe 
suit  referred  to  had  been  brought  by  the 
telephone  company  to  restrain  the  city  from 
placing  poles  and  wires  of  an  electric  light 
system,  in  course  of  construction  by  the 
city,  in  such  close  proximity  to  the  poles 
and  wires  of  the  telephone  company  aa  to 
interfere  with  its  current.  One  of  the  de- 
fenses was  that  the  city  had  no  power  under 
its  charter  to  make  the  grant  which  it  hadg 
assumed  to*make  by  the  ordinance  of  1889,* 
and  that  the  telephone  company  was  there- 
fore a  trespasser  upon  the  streets.  Upon  a 
final  hearing  the  bill  was  diamissed.  This 
decree  was  pleaded  ai  an  adjudication  at 
the  question  of  the  validity  of  the  ordinance 
under  which  the  telephone  company  now 
claims.  But  the  judgment  makes  the  opin- 
ion of  the  court  filed  at  the  time  "a  part 
of  the  record."  That  opinion  shows  that  the 
court  dismissed  the  bill  because  its  object 
hsd  failed,  the  city  having  actually  etm- 
structed  its  lines  before  final  decree.  In 
reference  to  tbe  issue  as  to  the  validity  of 
the  telephone  company's  street  rights,  the 
Kentucky  court  said:  "In  passing  upon  the 
qoestion  of  granting  or  refusing  the  injunc- 
tion, I  deem  it  wholly  unnecessary  to  past 
upon  the  validity  or  invalidity  of  the  ordi- 
nance discussed."  The  litigation,  though 
between  the  same  parties,  is  upon  an  en- 
tirely different  cause  of  action.  The  bar  of 
the  former  judgment  is  therefore  confined 
to  the  qnestions  which  were  actually  liti- 
gated and  decided  in  the  former  case,  and  it 
devolved  npon  the  city  to  show  in  support 
of  its  plea,  the  cause  of  actloo  being  differ- 
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ent  In  th«  prewnt  cue,  that  the  point  here 
in  iiaue  was  adjudged  in  the  fonner 
DeSoll&r  v.  Hanscome,  IfiS  U.  S.  21S,  3B  I* 
ed.  9S6,  IB  Sap.  Ct.  Rep.  816;  Virginia- 
CKrolinft  Chemical  Co.  v.  Kirren,  21S  U.  S. 
262,  M  L.  ed.  179,  30  Sup.  Ct.  Rep.  78. 

We  find  no  error  in  the  decree  of  the  oonrt 
below  and  it  ia  therefore  ^fflrmed. 

Mr.  Justice  Dfty,  diBMnting: 

I  am  unable  to  concur  In  the  judgment 
Bud  opinion  annouaced  in  thii  case.  In  mj 
opinion  the  ordinanoe  of  Deceml>er  4,  1S8B, 
granting  to  tbe  CnmberlMid  Telephone  4 
^Telq^ph  Company,  iti  ■aecewon  and  h- 
*  algna,  theiirlgtit  to  use  the  atreeti  and  alleje 
of  the  citj'  of  Owensboro  tor  the  purpoae  of 
arceting  poles  and  stringiag  wires  thereon 
to  maintwn  a  telephone  iTstem,  did  not 
grant  a  perpetual  franehiM,  because  of  the 
limitation  upon  the  authority  of  tbe  city 
of  Owenaboro  to  grant  ■  perpetual  fran- 
ehiae. 

The  ease  is  not  controlled  by  the  previous 
eases  in  this  court,  such  as  the  late  ease  of 
IiouisTille  T.  Cumberland  Teleph.  &  Teleg. 
Co.  224  U.  a  H9,  fie  lu  ed.  934,  32  Sup.  Ct. 
Rep.  ST2,  which  had  to  do  with  the  con- 
■truotion  of  a  legislatiTe  grant  to  a  corpora- 
tion having  perpetual  succession,  and  did 
not  iuToWe  the  eonstrustion  of  the  charter 
of  a  Keotnekj  city,  such  aa  is  here  under 
eonaideration. 

Tbe  power  to  grvit  a  perpetual  franchise 
to  telephone  and  eimilar  companies  desiring 
to  use  the  streets  and  alleys  of  the  oity  of 
Owensboro  is  said  to  be  derived  under  |  10 
of  the  charter,  conferring  upon  the  common 
wnncil,  in  its  27th  subsection,  the  right  to 
regulate  streets,  alleys,  and  sidewalks,  and 
all  repairs  thereof,  in  the  city.  Conceding 
that  if  this  power  were  conferred  without 
limitation  it  might  authorize  a  grant  in 
perpetuity  of  the  character  herein  involved, 
the  authority  found  In  the  2Tth  subsaotion, 
aa  well  aa  other  municipal  powers,  are  all 
granted  to  the  common  council  by  the  legis- 
lature of  the  state  upon  the  following  terms, 
preceding  the  grant  of  authority  r  "g  10. 
Tbe  common  counoil  shall  have  control  of 
the  finances  and  all  property,  real  and 
personal,  belonging  to  the  city,  and  shall 
have  full  power  to  make,  pablish,  amend, 
and  repeal  all  ordinances  for  the  following 
purposes,  to  wit."  In  other  words  the  au- 
thority granted  to  r^ulsta  the  streets  is 
limited  by  the  express  reservation  that  it 
tbM  be  exercised  subject  to  the  power  of 
the  city  to  amend  and  repeal  any  ordinance 
■o  enacted. 

Id  Greenwood  r.  Union  Freight  R.  Co.  106 
U.  S.  13,  26  L.  ed.  961,  wherein  this  court 
held  that  a  grant  to  a  street  railway  eom- 
pany  subject  to  the  limitation  of  the  right 


to  amend,  alter,  or  repeal  was*subject  to* 
future  legislation  ending  the  right  of  tho 
street  railway  company  to  operate  in  the 
streets  of  the  city,  Mr.  Justice  Miller,  who 
delivered  the  opinion  of  the  court,  stated 
the  origin  of  statutory  and  legislative  reser- 
vationa  of  this  character  enacted  since  the 
deoEsion  of  Dartmouth  College  v.  Woodward, 
4  Wheat.  G18,  4  L.  ed.  629,  construing 
corporate  eharters  as  contracts  between  the 
public  authorities  and  the  grantees,  beyond 
legislative  control  and  within  the  protec- 
tion of  the  contract  clause  of  the  Federal 
Constitution.  The  lesJ^cd  justice  said  (p. 
30): 

"It  became  obvious  at  once  that  many  acts 
of  incorporation  which  had  been  passed  as 
laws  of  a  public  eharBcter,  partaking  in 
no  general  senae  of  a  bargain  between  the 
states  and  the  oorporations  wliioh  they 
created,  but  which  yet  conferred  privaba 
rights,  were  no  longer  subject  to  amendment, 
alteration,  or  repeal,  except  hj  the  consent 
of  the  corporate  body,  and  that  the  general 
control  which  the  legislatures  creating  such 
bodies  had  previoualy  supposed  .they  had 
the  right  to  exercise  no  longer  existed.  It 
was,  no  doubt,  with  a  view  to  suggest  % 
method  by  which  tbe  atate  legislature* 
could  retain  in  a  large  meaaure  thia  im- 
portant power  without  violating  the  pro- 
vision of  the  Federal  Constitution,  that  Mr. 
Justice  Story,  in  his  concurring  opinion 
the  Dartmouth  College  ease,  suggested 
that  when  the  legislature  was  enacting  k 
charter  for  a  corporation,  a  provision  in 
the  statute  reserving  to  the  legislature  the 
ight  to  amend  or  repeal  it  must  be  held 
to  be  a  part  of  the  contract  itself,  and  tha 
aubaequent  exercise  of  the  right  would  be 
accordance  with  the  contract,  and  could 

>t,  therefore,  impair  its  id)Iigati(Mi." 

In  view  of  that  policy  this  court  held 
that,  whatever  rights  remained  to  its  other 
property,  the  authority  to  run  cars  upon 
the  streets  of  the  city  of  Boston,  being  sub- 
ject to  the  reservation,  terminated  upon 
the  repeal  of  the  ordinanM. 

If  there  Is  auoh  right  to  repeal,  the  au-S 
thorities  are  'conclusive  that  it  may  bo* 
exercised  so  as  to  terminate  the  rights  ol 
the  company  to  further  use  the  atreets.  la 
a  recent  case  (Calder  r.  Michigan,  218  U.  8. 
691,  64  L.  ed.  11S3,  31  Sup.  Ct.  Rep.  122), 
this  court  approved  and  reaffirmed  thia 
principle.  In  that  case  the  Grand  Rapids 
Hydraulic  Company  had  been  inoorporatea 
by  the  legislature  of  Michigan,  and  had 
constructed,  and  was  then  maintaining,  an 
elaborate  water  ay  stem.  The  l^slatura 
repealed  the  charter,  reservation  to  amend  or 
repeal  having  been  made  in  the  original 
act.  In  aid  of  tbe  contention  that  the  ra- 
peallng  act  was  void  under  the  14th  Amend- 
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ment  to  tlie  Constitution,  it  waa  allied  that 
tbere  were  outatanding  bonds  and  a  mort* 
gage  on  the  CMupany'i  plant.  Including  it* 
franchise  to  own  and  operate  its  syitein; 
also  that,  the  citj  being  a  competitor  of  the 
company,  the  eit;  authOTities  had  secured 
the  passage  of  the  repealing  statute  by 
nnfftlr  means.  This  court  uld  (pp.  G98 
et  seq.): 

"rhe  defendants  now,  on  the  ground  that 
there  are  limits  eren  to  the  operation  of  a 
reserved  power  to  repeal,  argue  that  wt 
should  consider  these  allegations.  But  w( 
do  not  inquire  into  the  knowledge,  negli- 
grace,  methods,  or  motives  of  the  legisla- 
ture, if,  as  in  this  cue,  the  repeal  wu 
passed  in  due  form.  United  States  <r,  Dea 
Uoines  Kar.  t  R.  Co.  142  U.  B.  BIO,  644, 
SS  L.  ed.  1099,  1100,  12  8np.  Ct.  Kep.  308. 
The  only  question  that  we  can  consider  is 
whether  there  Is  anything  relevant  to  the 
present  ease  in  the  terms  or  effect  of  the  re- 
peal that  goes  beyond  the  power  that  the 
eharter  expressly  reserrea. 

"  .  ,  ,  By  making  a  contract  or  in- 
curring a  debt  the  defendants,  so  far  as  they 
are  concerned,  could  not  get  rid  of  an  in- 
Srml^  inherent  in  the  oorponttion.  They 
contracted  subject,  not  paramount,  to  the 
proviso  for  repeal,  as  is  shown  by  a  long 
Ubs  of  eases.  Greenwood  v.  Union  Freight  R. 
Oo.  100  U.  S.  13,  20  L.  ed.  901;  Nevrport  k 
C.  Bridge  Co.  v.  United  SUtes,  105  U.  S. 
4T0,  20  L.  ed.  1143i  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  BT4,  SB  L.  ed.  1084,  0  Snp. 
Ct  Rep.  081;  Honongahela  Nav.  Co. 
United  SUtea,  148  U.  8.  313. 33S,  340,  37  L. 

ged.  403.   472,   473,   13   Sup.   Ct.   Rep.  022; 

>  New  Orleans  Waterworka  Co,  v.'Louiaiana, 
189  U.  8.  330,  363,  3C4,  40  L.  ed.  930,  944, 
S4G,  22  Sup.  Ct.  Rep.  OSl;  Knoxville  Water 
Co.  T.  KnoxriUe,  189  U.  8.  434,  437,  438,  47 
L.  ed.  687,  23  Sup.  Ct.  Rep.  S31;  Manigault 
T.  Springa,  1S9  U.  B.  473, 480,  SO  L.  ed.  274, 
278,  20  Sup.  Ct.  Rep.  127.  It  would  be 
waste  of  words  to  try  to  make  clearer  than 
(t  is  on  its  face,  the  meaning  and  effect  of 
this  reservation  of  the  power  to  repeaL 

"...  The  only  queation  before  ns 
now  Is  the  validity  of  the  judgment  ousting 
the  defendants  from  'assuming  to  act  as  a 
body  corporate,  and  particularly  under  the 
name  and  style  of  the  Orand  Rapids  Hy- 
draulic Company.'  This  really  is  too  plain 
to  reqairs  the  argument  that  we  have  spent 
upon  tt.  We  mxy  add  that  it  is  a  matter 
upon  which  the  bondholders  have  nothing 

See  also  Hamilton  Gaslight  A  Coke  Co.  t. 
Hamilton,  140  U.  8.  258,  3S  L.  ed.  903,  13 
Bnp.  Ct.  Rep.  00. 

It  is  said,  however,  and  that  seems  to  be 
the  ground  which  the  decision  of  the  court 
upon  this  point  rests,  at  last,  that  the  reser- 


vation of  the  right  to  repeal  does  not  clearly 
appear  in  the  charter  of  Owensboro,  as  it 
did  in  the  Maasachusetts  legislation  con- 
sidered in  Greenwood  t.  Union  Freight  R. 
Co.  supra,  and  it  is  said  that  such  rightr 
when  it  is  claimed,  must  be  clear  and  ex- 
plicit. To  my  mind  the  purpose  of  the  Ken- 
tucky l^islature  was  evidenced  with  perfect 
clearness,  for  I  think  that  the  same  law 
which  gave  the  city  the  right,  which  other' 
wise  would  have  rested  with  the  legislature 
alone,  of  exercising  authority  over  th» 
streets,  which  in  this  case,  It  is  held,  au- 
thorized their  use  for  telephone  purposes,  in 
unmistakable  terms  made  such  authority 
subject  to  the  clearly  stated  and  definite 
limitation  named.  Furthermore,  the  doo- 
trine  la  well  settled  that  legislative  grant* 
of  municipal  authority  shall  be  construed 
most  favorably  to  the  public  and  against 
persons  claiming  thereunder, — a  doctrin* 
sanctioned  by  deciaions  of  this  court. 
Moron  v.  Miami  County,  2  Black,  722,  17 
L.  ed.  S4S;  Detroit  Citisens'  Street  R.  Co.  v. 
Detroit  B.  Co.  171  U.  8.  48,  43  L.  ed.  OT,  IS 
Sup.  Ct  Rep.  732;  Los  Angeles  v.  Los 
AngelM  City  Water  Co.  177  U.  8.  168,  44  L. 
ed.  880,  20  Snp.  Ct  Rep.  730.  Surely,  ifg 
the  Intention  of  thi'Keiitucky  legislature  to* 
reserve  In  the  municipally  the  authority  to 
repeal  such  grants  as  the  one  here  involved 
is  not  clearly  manifested,  at  least  there  is 
reasonable  room  for  doubt,  and  such  doubt 
must  be  resolved  in  favor  of  the  public.  If 
the  doubt  be  determioed  in  favor  of  tho 
company,  and  a  grant  which  is  not  clearly 
in  perpetuity  is  held  to  be  such,  the  effect 
is  to  tie  the  hands  of  the  municipal!^  from 
obtaining  revenue  from  the  use  of  property 
held  by  it  In  truat  for  all  its  people. 

It  U  also  said  that  the  exercise  of  th* 
reserved  right  to  repeal  in  eases  like  this 
will  have  the  effect  to  destroy  contract 
rights,  upon  the  strength  of  which  large  in- 
vestments may  have  been  made.  But  this 
argument  overlooks  the  proposition  that,  if 
the  grant  was  made  subject  to  the  right 
to  revoke  by  subsequent  action  of  the  au- 
thority which  made  the  grant,  then  no  con- 
tract was  entered  into  between  the  partiea 
beyond  the  control  of  the  reserved  power  ot 
tb«  municipality;  for,  as  Mr.  Justice  Miller 
said  in  the  Greenwood  v.  Union  Freight  R. 
Co.  Case,  under  such  "a  provision  ...  re- 
serving to  the  l^alatnre  the  right  to  amend 

repeal,  it  must  be  held  to  be  a  part  of 
the  contract  itself,  and  the  subsequent  exer- 
cise of  the  right  would  be  in  accordance  with 
the  contract  and  could  not,  therefor^  Im- 
pair its  obligation."    Bo,  if  this  limitation 

fact  existed,  the  rig^t  to  repeal  was  in- 
herent In  the  authority  which  made  tho 
grant,  and  the  grantee  is  conclusively  pr»> 
'sumed  to  b«  aware  of  this  limitation,  and 
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t»  make  hli  inveBtmenti  subject  to  the  eser- 
dae  of  the  reserved  right.  Calder  t.  Mioh- 
igftn,  lupra.  Moreover,  if  limited  grants 
are  to  be  canstnted  into  perpetuitiea,  then 
the  control  over  atreeta  for  railway,  tele- 
phone, and  other  kindred  enterpriaea  of 
EnoTmoiu  value  are  granted  to  private  cor- 
porationa  without  compenaation  for  the  use 
of  such  valuable  righta  which  belong  to 
the  munieipalitj.  Recent  caaee  in  thia 
oourt  have  shawn  the  great  value  of  such 
S  privil^ea,  aod  that  inveatora  are  found  who 
*  are  willing  to  pay  for*the  privilege  of  naing 
the  public  atreeta  for  these  purpoaea. 

A  single  case  ii  cited  in  the  opinion  of 
the  court  to  sustain  the  conelusion  reaohed 
upon  thia  branch  of  the  ease,  and  that  ia 
State,  Hudaon  Teleph.  Co.  Prosecutor,  v. 
Jersey  City,  49  N.  J.  L.  303,  SO  Am.  Rep. 
619,  8  AtL  123.  Aa  examination  of  that 
case  shows  that  it  did  not  involve  the  ques- 
tion now  under  consideration.  There  the 
telephone  company  was  organised  as  such 
under  the  prevaiUng  atatutes  of  the  state, 
and  had  obtained  on  certain  conditions  the 
permission  of  the  municipality  to  use  the 
streets  in  accordance  irith  a  provtaion  in 
the  statute  that  the  designation  of  the 
street*  to  be  used  and  manner  of  placing 
polea  should  first  be  secured.  An  ordinance 
was  paaaed,  revoldng  the  permisaion,  al- 
though the  company  had  complied  with  the 
conditiona,  and  the  court  held  that  the  re- 
Tokiog  ordinance  was  invalid.  The  court 
noticed  the  power  reserved  in  the  corpora- 
tion act  to  repeal,  suspend,  and  alter  char- 
ters, and  the  power  of  the  oity  council  to 
repeal  ordinances.  The  former  was  held  to 
run  to  the  legislature  solely,  and  it  was  said 
that  there  was  no  provision  in  the  act  au- 
thorizing the  municipality  to  revoke  its 
permisaion.  Of  the  latter  the  court  said 
that  the  power  to  repeal  was  a  general  pow- 
er  arising  from  the  power  to  pass  ordi- 
nances, and  existed  without  the  express 
eharter  powers,  and  that  such  general  power 
would  not  sustain  the  reseisaiou  of  an  act 
authorized    by    other   I^alation. 

A  somewhat  diligent  search  has  failed  to 
discover  caaee  exactly  in  point,  construing 
a  reaervation  of  the  character  herein  in- 
volved. The  case  of  Lake  Roland  Elev.  R. 
Co.  V.  Baltimore,  77  Md.  362,  20  L.R.A. 
126,  26  Atl.  610,  followed  and  approved  in 
United  R.  t  Electric  Co.  v.  Eayea,  92  Md. 
490,  48  Atl.  304,  is,  however,  closely  analo- 
gous. In  that  caae  the  city  granted  a  fran- 
disc  to  the  railway  company,  permitting 
it  to  lay  tracks  in  the  streets  of  the  city, 
■J  and  also  to  erect  an  elevated  railway  in  a 
■  certain  street.  A  atatute  passed  to*  con- 
firm the  action  of  the  city  with  respect  to 
that  part  of  the  ordinance  granting  a.  fran- 
chise which  related  to  the  elevated  railway 
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contained  a  reservation  to  the  city  of  'Hhe 
aame  power  and  control  hereafter  in  refer- 
ence to  the  enforcement,  amendment,  or  re- 
peal of  said  ordinance  [granting  the  fran- 
chise] aa  it  has  or  would  hare  in  respect  t* 
any  ordinance  passed  under  its  general 
powers."  This  reservation  was  held  to  an- 
thoriie  the  repeal  of  the  grant  in  question. 
The  case  upon  this  point  meets  the  argu- 
ment made  in  the  opinion  in  thia  case,  that 
the  right  to  amend,  niter,  or  repeal  would 
have  existed  without  the  statute,  and 
cannot  be  held  to  cover  the  grant  of  fran- 
chise privileges  to  nae  the  atreeta.  Un- 
donbtedly  thia  right  of  repeal  would  have 
existed,  and  hence  its  insertion  was  unneces- 
sary, unless  it  was  to  have  some  further 
purpoaa  than  that  the  law  already  gave, — 
the  general  power  of  a  municipality  to  re- 
peal ordinances  of  a  l^lalative  character. 
We  think  the  intention  in  this  case  was  the 
same  as  in  the  Maryland  esse,  to  preserve 
in  the  municipality  authority  over  the 
streets  In  the  interests  of  the  public. 

In  my  view  the  case  in  Ita  present  atti- 
tude comea  to  thia:  The  permisaion  to 
place  poles  and  string  wirea  in  the  city  of 
Owenaboro  was  granted  under  a  charter 
which  expreasly  reserved  the  right  to  repeal 
by  BubBcquent  act  of  the  municipal  legisla- 
ture. In  the  face  of  this  authority,  and  pre- 
sumably with  knowledge  of  It,  the  company 
haa  entered  upon  the  atreeta  and  made  uas 
of  them  for  the  ptirposes  intended.  Holding 
its  grant  subject  to  this  superior  right  in 
the  city  to  end  it,  I  think  the  subsequent 
repealing  ordinance  was  within  the  powo' 
of  the  municipality. 

Mr.  Justice  HcKenna,  Mr.  Justice 
Hnghea,  and  Mr.  Juatice  Pltner  concur 
in  this  dissent. 


(m  V.  B.  at.) 

BOISE  ARTESIAN  HOT  ft  COLD  WATER 
COMPANY,  Limited,  PUT.  in  Err, 

BOISE  CITY.     (No.  673.) 
BOISE  CITY.  Plff.  in  Err, 


CousTS  a  S9B»)  —  Ebrob  to  DisTBior 
CouKT— Pbderai,  Questioh. 
I.  A  decree  of  a  Pederal  district  court 
in  a  suit  in  which  It  was  claimed  that  a 
municipal  ordinance  impoaing  license  fees, 
as  a  law  of  the  state,  for  the  use  and  occu- 
pation of  the  city  streets  by  the  pipes  of  a 
water  distributing  avstem,  is  in  contraven- 
tion of  the  Federal  Constitution,  is  one 
which,  under  the  act  of  March  3,  1891  (26 
Stat,   at   L.   827,   chap.   617,   U.   8.   Comp. 
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Sfkt.  1901,  p.  540),  3  6,  may  be  directly 
reviewed  by  writ  of  error  from  the  Federal 
Supreme  Court. 

lEd.  Nets,— For  otliar  CSB«*.  ««•  Coorta,  Crat. 
Die.  1)  10£2-1IHE,  1(01 ;    Dec.  OIr.  I  !»;■    Amul 
■Dd  Ernir,  Cant.  Die-  II  tH.  UOt.] 
CouBTB    (I    3S6*)  —  Ebbob    to    Distbict 

COUKI  —  ESTENDinO      REVIKW      BETOND 

FaojaUL  Qoistioh. 

E.  The  juriadictioQ  of  the  Federal  Su- 
preme court  on  writ  of  error  to  review  a 
deciBioa  of  a  Federal  district  court  in  a 
case  in  which  a  constitutional  question  ia 
Involved  extends  to  a  determination  not 
only  of  •uch  question,  but  of  every  other 
question  properly  arising  in  the  ease. 

"~    "—     "at  other  cassa,  see  Oourta.  Cent. 

i,  1031^    Dec.  DIk.  I  Ki:'    Appeal 

L.  Dig.  II  331,  jaSl.] 

CouBTB  (I  385*)  —  Ebbob  to  Distbict 
coubt  —  coptatitutiosal  qumtioit  — 
Ckosb-Apfui.  on  Noh-Fidebal  Qubs- 

TIOK. 

3.  A  ruling  against  the  defendant  below 
upon  a  non-Federal  question  may  be  brought 
up  tor  review  by  a  cross  writ  of  error,  where 
tb«  plaintiff  below  boa  sued  out  upon  con- 
stitutional grounds  a  direct  writ  of  error 
from  the  Federal  Supreme  Court  to  ■  dis- 
trict court. 

[Bd.  Note.— For  other  usM.  SM  Oonrta.  Cent. 
Dig.  II  1022-1026,  lOSl;  D»c.  Dig.  |  ■»;•  Appeal 
•Bd  Krrar,  Cent.  Dig.  I|  132,  KM.] 

Watibs  asd  Watib  Coubses  (I  182*)  — 
Watbb     SnPFiiT— Franc  hisi—Pbopebtt 


OT.  Note.-For  i 
Dli|.  11  1022-1025,  1( 
and  BTTor,  CeoL  D 


cupy  the  city   streets  with  the   pipes  of 
water-distributing  system  is,  when  accepted 
by  the  grantee,  not  a  mere  revocable  lici 
but  is  a  substantial  property  right. 

[Bd.   NOU.— For  othar  caiea,   •••  Watera 

Water  Connea.  Cent.  aig.  I  ITS:  Dae.  Dig.  |  US.'] 

Wateh8  and  Watgb  Coubses  (I  192*} 
Water  Sufflt— Fbancbisb— Dubaiic 

6.  A  municipal  grant  to  individuals  foi 
an  indeflnite  term,  of  the  right  to  lay  in 
the  city  streets  and  to  repair  the  pipes  of 
a  water-distributing  system,  if  affected  at 
all  b^  Idaho  Rev.  SUt.  ;  8710,  which,  after 
prohibiting  corporations  from  supplying  h 
municipality  with  water  without  municipal 
assent,  provides  that  "no  contract  or  grant 
must  be  made  tor  a  term  exccedinj;  tifty 
yeara,"  is  not  rendered  thereby  ineffective, 
out,  at  most,  ia  limited  to  a  term  of  fifty 

[Bd.'  NDte.-Por  other  caaei,  ase  Watan  ___ 
Water  Courses.  Cent  Dig.  |  27S;  D«;.  Dig.  I  131.*] 

CosSTiTUTiopiAt  Law  (J  134»)— Iupaibiko 
CoNTBACT  Ob  LIGATION  a— Water  Suppi-t 

— F»AMOHiaE. 

e.  The  obligation  of  a  municipal  ordi- 
nance panting  an  irrevocable  easement  to 
Uy  In  the  city  streets  and  repair  the  pipe* 
of  a  water -distributing  aystem  is  iincon- 
•titutionally  impaired  by  a  subsequent  or- 
dinance requiring  the  payment  to  the  city 
of  a  monthly  rental  for  such  use  and  occu- 
pation of  the  streets. 

[Bd.  Note.— For  other  caaes,  see  CoaElitutlonal 
La*.  Cent  Dig.  11  29S.  301.  36Z-UJ ;  Dec.  Dig.  | 
1M.*1 

CowBTnTTTioKAL  Law  (J  129*)— Impairing 
CoKTBACT    Oblioatiohs  — Fru    Watbk 

rOB   FiBB  FUBP08E8. 

7.  The  burden  of  fumiabing  free  water 
for  Sre  purposes,  imposed  by  Idaho  Rev. 
Stat,  i  2711,  upon  all  corporations  formed 


to  supply  water  tji  cities  and  tovoa,  could 
lie  removed,  as  wss  done  by  the  atnendment 
of  March,  190S,  without  unconstitutionally 
impairing  the  obligation  of  any  contract. 

(Bd.  Nate.— For  other  cues,  ■■•  Conatllutlonal 
Law.  Cent.  Dig-  11  IM.  till,  in^iu:    D«i.  Dli.  I 

ia.»] 

Waters  and  Water  Codbbeb  (|  200*1  — 
Water  Supply— Free  Water  for  Fiit 
PuRPOBEe. 

8.  A  municipality  conoot  suceesafull^ 
laim  that  a  water  company  is  under  obli> 
ation  to  furnish  free  water  for  fire  pur- 
poaea,  where  a  charge  for  water  furnished 
for  such  purposes  is  included  in  the  sched- 
ule  of    water    ratea    eat abli shed    by    water 

.__'._neiii   conformably   to  Idaho   Rev. 

Code,  §  2830,  providing  that  the  decision  of 
such  commissioners  must  fix  and  determine 
water  rates,  which  shall  continue  in  forca 
until  new  rates  ■hall  he  establialied. 

lEd.  Note.— For  other  caaea,  aee  Waters  and 
Water  Couraei,  Cent.  Dig.  |  274:  Deo.  DIE.  I  UN.*) 

Watebs  and  Water  CouBsEa  {|  200*1  — 

Supply  to  City— Bvidemce— SumciEW- 

CY— Implied  Contract. 

0.  A  finding  of  the  existence  of  a  con- 
tract between  a  municipality  and  a  water 

■"        *  e  to  the  B"     '      "' 

is  sustains 
that  a  schedule  of  water  i 
eluding  a  charge  for  water  for  such  pur- 
pose, adopted  conformably  to  and  made 
effective  by  Idaho  Rev.  Code,  g  2830,  had 
been  reported  to  the  city  by  the  commit- 
aiouer*  appointed  under  that  section,  and 
that  the  city  for  some  months  paid  the  rat* 
so  fixed,  and  continued  to  use  the  water  for 
fire  purposes  after  it  had  notified  the  water 
companv  that  it  would  nay  no  further  bill* 
for  such  service,  and  the  water  company, 
disregarding  such  notice,  had  continued  to 
maintain  its  service  for  fire  purposes. 

[Bd.  NDte.-For  other  caaea,  SM  Watma  and 
WaUr  Course*.  Cent.  Dig.  i  2:4;  Dec  Dig.  I  WD.*] 

{No«.    673    and    638.1 


IN  ERROR  and  on  Cross  Writ  of  Error 
to  the  District  Court  of  the  United 
States  tor  the  District  of  Idabo  to  review 
a  decree  allowing  a  counterclaim  for  month- 
ly license  fees  or  rentals  against  the  lia- 
bility of  a  municipality  to  pay  a  water 
company  for  water  furnished  for  fire  pur- 
poaea.  Reversed  and  remanded  for  furtbor 
proceedings. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Riidiard  H.  Jatinson  and  lUeb- 
ard  Z.  Johnson  for  the  Boise  Artesian  Hot 
&  Cold  Water  Company. 

Messrs.  Charles  C.  CavMiah,  Char  lea 
F,  Reddoch,  John  J.  Bloke,  and  John  F. 
MacLane  for  BaiB«  City. 

s 

*  Mr.     Justice     Larton     delivered     tho  * 
opinion   of  the  court; 

These  cases  come  here  from  the  district 
eotirt  direct,  upon  a  writ  of  error  •aed  out 
by  the  water  company,  and  a  eroas  writ  o(. 

Xo.  A  Am.  Digs.  UOT  to  data,  *  Rep'r  Indaua 
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•nor  med  out  bj  Boie6  City,  the  defend&nt 
bBlow. 

Thu  watar  comp&nj  ia  k  eorporktlon  ot 
W«at  YirginU,  autborized  to  <»irj  on  ita 
buaincM  in  Idaho.  It  broaght  this  aotion 
to  reeoier  from  the  eit;  for  water  furaiahed 
for  fire  purpoM*.  The  city  defended  upon 
Kveral  grounds,  00)7  two  being  now  urged. 
The  first  waa  that  the  water  eompan;  waa 
under  a  atatutory  obligation  to  fnmiih 
water  tor  fire  purpoaea  free  of  charge;  «nd 
the  second,  that  tbs  citj  waa  under  no  legal 
obligation  to  pay,  because  there  waa  neither 
ordinance  nor  contract  (or  the  water  claimed 
to  have  been  furnished. 

By  way  of  let-off  or  eouutercUlm,  it  as- 
■erted  the  liability  of  the  water  company  for 
a  large  sum  of  money,  claimed  to  be  due 
account  of  monthly  "license  feea,"  which,  by 
ordinance,  it  was  required  to  pay  for  the 
tue  of  the  itreeta  of  the  city  for  laying  and 
m^ntnlning  ft*  diitributing  water  pipes. 
The  water  company  denied  the  validity  of 
the  ordinance  impoBing  the  "HeenK  fees" 
claimed,  ssierting  that,  by  ordinance  long 
prior  in  time,  its  predeceiior  in  right  and 
title  had  been  granted  an  irrevocable 
ment  in  the  atreeta  for  the  purpose  of  laying 
its  plpea  therein,  and  tbat  the  later  ordi- 
nance under  which  the  city  claimed  the  right 
to  charge  rental  for  their  use  and  occupa- 
tion with  its  pipes  was  an  impairment  of 
its  vested  fltreet  eaaemoit,  and  in  contra- 
TontioQ  of  the  Constitatton  of  the  United 

S  State*. 

*  *  The  court  below  ruled  that  the  ordinance 
vnder  which  the  water  company  claimed  its 
right  to  lay  and  maintain  ita  pipes  in  the 
■treeta  of  the  city  was  a  revocable  lieenae, 
and  that  the  requirement  of  the  later  ordi- 
nance that  it  abonld  thereafter  pay  monthly 
the  sum  of  fSOO  lor  the  privilege  of  so  oc- 
cupying the  itreeta  with  ita  pipes  waa  not 
an  Impairment  of  any  contract,  and  waa  in 
«Tery  respect  valid. 

The  foundation  of  the  street  rights  as- 
serted by  the  water  company  Is  an  ordi- 
nance of  October  8,   1889,  in  these  words: 

An  Ordinance   Granting  Eastman   Brothers 
the  Right  to  Lay  Waterpipes  in  Boisfl 

City. 
The  Mayor  and  Conunoo  Council  of  BoisC 
City   Idaho,  ordain: 

Section  1.  H.  B.  Eastman,  and  B.  M.  East- 
man and  thc^  succesBors  in  interest  in  their 
waterworks,  for  the  supply  of  mountain 
water  to  the  residents  of  Boisfi  City 
hereby  authorized  to  lay  and  repair  their 
waterpipes,  in,  tb rough,  and  along  and 
across  the  streets  and  alleya  of  Boiafi  City, 
under  the  surface  thereof,  but  they  shall, 
at  all  times,  restore  and  leave  all  itreeta 
and  alleys.  In,  through,  along,  ai 


which  they  may  lay  such  pipes,  in  as  good 
condition  as  they  bIikU  find  the  same,  and 
shall,  at  all  times,  promptly  repaii  all 
damage  done  by  them  or  their  pipes,  or  by 
water  escaping  therefrom. 

Section  2.  This  ordinance  shall  take  effect 
from  and  after  its  passage  and  approvaL 

Approved  October  8,  18S0. 

This  waa  accepted,  and  the  grantees  named 
therein  immediately  began  the  construction 
of  their  plant.  Later,  in  July,  18S0,  simi- 
lar itreet  rights  were  granted  to  a  corpora- 
tion of  Idaho  known  as  the  Artesian  Water 
A  Land  Improvement  Company.  Tbls  last- 
named  company  accepted  the  ordinance,  and 
expended  much  money  in  the  construction 
of  another  water-supply  lyitem.  At  someJJ 
'dato  prior  to  1S9S,  apparently  on  March* 
28,  1891,  each  of  these  granteca  conveyed 
and  assigned  all  of  their  rights,  franchises, 
and  easements  to  the  present  plaintiff  in 
error.  It  has  since  that  time  made  large 
expenditures  in  improving  the  plants  ao> 
quired  from  its  predecessori,  end  has  since 
maintained  jts  pipes  in  the  streets,  and  han 
continuously  famished  water  to  the  city  for 
fire  purposes  and  to  private  consumers.  Tha 
ordinance  which  is  claimed  to  be  an  im- 
pairment of  the  street  rights  acquired  b7 
the  ordinance  of  188S  and  long  occupancy 
was  pasaed  on  June  7,  1906,  and  Is  in  thes* 

An  ordinance  requiring  the  Boisfi  Arteslsa 
Hot  A  Cold  Water  Company,  a  private  cor- 
poration, organized  and  extoting  under  and 
by  virtue  of  the  laws  of  the  state  of  West 
Virginia,  to  pay  to  Boiae  City,  a  municipal 
corporation  of  the  state  of  Idaho,  on  ths 
1st  day  of  each  and  every  month,  a  monthly 
licenae  of  9300  for  the  use  and  occupancy 
of  the  streets  and  alleys  of  said  Bois€  City, 
Idaho,  in  furnishing  water  to  the  residents 
of  said  city. 

Whereas,  Bois«  City  is  a  municipal  eor- 
poration  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Idahoi 

Whereas,  the  Bois<  Artesian  Hot  A  Cold 
Water  Company  is  a  private  oorporation 
organized,  existing,  and  operating  under  tha 
laws  of  the  state  of  West  Virginia,  and 

Whereas,  said  Boisfi  City,  on  the  3d  day 
of  October,  ISB9,  approved  an  ordinance 
granting  to  H.  B.  Eastman  and  B.  M.  East- 
man and  their  successors  in  interest  in 
their  waterworks,  a  licenae  for  an  indefinite 
period  to  lay  and  repair  waterpipes  in  ths 
streets  and  alleys  of  said  BoisC  City, 
through  which  water  is  being  furnished  by 
said  company  to  the  residents  of  said  city, 
for  profit,  and 

Whereas,  the  sidd  Bois«  ArtMian  Hot  ft 
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Cold  Wftt«r  Companj  ue  the  aucceaaora  In 
laterest  of  the  i&id  H.  B.  Eastman  and  B. 
g  U.  Eastman  in  and  to  said  waterworks, 
■  •  Non,  therefore,  Botsd  City  doee  ordain  aa 
follows; 

Section  1.  That  the  said  Bois^  Artesian 
Sot  A  Cold  Water  Company,  a  private  cor- 
poration organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Weat 
Virginia,  the  successors  in  interest  of  the 
said  H.  B.  Eastman  and  B.  M.  Eastman  in 
and  to  said  waterworks  now  being  oper- 
ated and  said  license  granted  by  said  ordi- 
nance of  October  3,  18S9,  in  said  Boia6  City, 
are  hfreby  required  to  hereafter  pay  to  said 
Bois€  City  on  the  1st  day  of  each  and  every 
month  a  monthly  license  of  $300  for  tlie 
privil^e  granted  by  said  ordinance  of  Oc- 
tober 3,  IS8EI,  to  lay,  and  repair  waterptpea 
in  the  streets  and  alleys  of  said  city  through 
which  water  is  being  furnished  to  the  in- 
habitants of  said  Boi»«  City  by  said  com- 
pany. 

Section  2.  That  demand  is  hereby  made 
by  said  Boise  City  of  and  from  said  tbe 
BoisS  Artesian  Hot  *  Cold  Water  Company 
to  hereafter  pay  to  said  Boisj  City  on  tlie 
Ist  day  of  each  and  every  month  said 
monthly  license  of  $300  required  by  section 
1  of  this  ordinance. 

Section  3.  That  the  city  clerk  of  said 
Bois4  City  is  hereby  required,  after  this 
ordinance  is  in  force,  to  notify  said  tbe 
Bois6  Arteiisn  Hot  A.  Cold  Water  Company 
of  the  requirements  of  this  ordinance  to  pay 
•aid  license  as  aforesaid- 
Section  4.  That  nothing  in  this  ordinance 
shall  be  construed  or  understood  as  grant- 
ing any  privilege  or  authority  for  any  other 
term  than  that  provided  for  in  the  afore- 
said ordinance  of  Octol>er  3,  1889. 

Section  G.  This  ordinance  shall  take  effect 
and  go  in  force  from  and  after  its  passage 
and  approval. 

Upon   the   Issues  there  was   a   Judgment 

against  tbe  city  for  the  full  amount  claimed 
as  due  for  water  furnished  for  Are  purposes, 
less  tbe  agreed  amount  of  the  city's  coun- 
terclaim, which,  by  direction  of  the  court, 
e  was  found  for  it,  being  so  much  of  thi 
■  claim  for  rentals  as  had*accrued  alter  April 
1,   ISOS,   and   before   the   bringing   of    tbi 

The  right  of  the  water  company  to  com 
direct  to  this  court  is  conferred  by  §6  of 
the  judiciary  act  of  1801  [20  Stat,  at  L. 
827,  chap.  617,  U.  S.  Comp.  Stab  l&Ol,  p. 
649],  it  Ijeing  a  case  in  which  it  was 
"claimed"  that  the  ordinance  imposing  li- 
cense fees,  as  a  law  of  the  state,  was  in 
contravention  of  the  Constitution  of  the 
United  SUtea,  Loeb  t.  Columbia  Twp.  179 
U.  S.  472,  47T,  49  L.  ed.  260,  285,  21  Snp. 


Ct.  Rep.  174.  This  court  has,  therefore^ 
jurisdiction  to  review  not  only  the  consti' 
tutional  question  which  arose  in  the  case, 
hut  every  other  question  properly  arising. 

The  city  of  Boisi  ha*  assigned  error  upon 
the  judgment  which  was  rendered  against 
it  npon  the  claim  of  the  water  company  for 
water  furnished  the  oity  for  ftre  purposes. 
That  it  may  do  so  upon  its  cross  writ  ot 
error  is  plain.  Field  t.  Earlier  Asphalt 
Paving  Co.  194  U.  8.  BIB,  48  L.  ed.  1142,  24 
Sup.  Ct.  Eep.  784. 

The  grant  of  the  right  to  lay  water  pipes 
upon  the  streets  for  the  purpose  of  diitrib- 
utiug  water,  found  in  the  ordinance  of  Oe- 
toller  3,  1880,  purporte  to  be  nothing  more 
than  a  grant  of  the  right  to  occupy  the 
streets  of  the  oity  with  the  distributing 
pipes  of  tbe  water  company.  It  was  ac- 
cepted, and  about  (200,000  has  been  ex- 
pended in  the  construction  of  the  necessary 
works  and  the  laying  of  ita  system  of  pipoa 
under  the  streeta.  The  assertion  of  tbe 
ight  to  require  the  company,  after  so 
many  years  of  occupation,  to  pay  a  month- 
ly rental  for  the  use  ot  the  streets,  i> 
grounded  upon  the  claim  tliat  under  the 
grant  to  the  Eastmans  it  had  obtained 
nothing  more  than  a  revocable  license,  and 
its  occupation  of  tbe  streets  was  therefore 
subject  to  be  terminated  at  any  time. 

The  right  which  is  acquired  under  an 
ordinance  granting  the  right  to  a  water 
company  to  lay  and  maintain  ita  pipes  in 
the  streets  is  a  substantial  property  right. 
It  has  all  of  the  attributes  of  property.  It 
is  assignable,  and  will  pass  under  a  mort- 
gage sale  of  tbe  property  and  franchises  of 
the  company  which  owned  it.  Dill.  Mun.J 
Corp.*5th  ed.  51265;  Detroit  v.  Detroit* 
Citizens'  Street  R.  Co.  1S4  U.  8.  3S8,  306, 
396,  46  L.  ed.  SB2,  610,  611,  22  Sup.  Ct  Rep. 
410;  Louisville  *.  Cumberland  Teleph.  h 
Telc«.  Co.  224  U.  8.  649,  861,  66  L.  ed.  034, 
939,  32  Sup.  Ct.  Bep.  572;  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit,  28  L.B.A.  667,  12 
C.  C.  A.  365,  22  U.  S.  App.  570,  64  Fed.  638. 
The  grant  was  made  in  contemplation  of  the 
investment  of  large  capital  in  the  construc- 
tion of  a  system  of  waterworks  for  tbe  per- 
manent supply  of  the  city  with  water.  The 
presumption  is  that  no  such  enterprise 
would  have  been  entered  upon  if  the  street 
easement  was  subject  to  immediate  revoca- 
tion. The  city  hsjl  the  express  power  to  pro- 
vide its  inhabitants  and  itself  with  water, 
under  its  legislative  charter.  It  could  not 
grant  a  corporate  franchise  to  a  water  com- 
pany. NeiUier  did  it  undertake  In  this  ordi- 
nance to  enter  into  a  contract  for  a  supply 
ot  water  for  public  or  private  purposes. 
What  it  undertook  to  do  was  to  grant  to 
those  who  proposed  to  constniet  and  main- 
tain worlcB  for  that  purpose  the  right  t* 
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"Uy  Mai  tejiftir"  their  dUtributing  pipes 
Along  the  Etreets  of  Qit  eitj.  Tbere  ii  no 
limlUtiOQ  ia  the  generil  Iftvr  of  the  state, 
Bor  in  the  cherter  of  the  city,  U  to  the  dur- 
ation of  a  contract  granting  an  cMeinetit  in 
the  •treetfl  for  that  purpose,  unleu  it  be 
found  in  S  STIO,  ReviKd  Statute  of  Idaho, 
being  1 2S38,  Hevised  Cadet  of  Idaho.  That 
statute  is  in  these  nords: 

"See.  2T10.  No  corporation  formed 
supply  any  city  or  town  with  water  must 
do  so  unless  previously  antborized  by  an 
ordinance  of  tbe  authorities  thereof,  or  un- 
less it  is  done  in  conformity  with  a  contract 
entered  into  between  the  city  or  town  and 
tbe  corporation.  Contracts  so  made  are 
Talid  and  binding  in  law,  but  do  not  take 
from  the  eity  or  town  tbe  right  to  r^pulate 
the  rates  for  water,  nor  must  any  exclusive 
right  be  granted.  No  eontrsct  or  grant 
must  be  mads  for  a  tsrm  exceeding  fifty 

The  original  grant  of  street  rights  was 
assignable  on  its  face,  and  was  made  to  indi- 
viduals. It  was  held  in  the  case  of  Jock  t. 
Orangerille,  6  Idaho,  2B1.  74  Pac.  900,  that 
g  the  section  above  set  out  applied  only  to 
•  corporations.  A 'later  ordinance  granted 
similar  rights  to  a  corporation.  The  plain- 
tiff in  error  has  succeeded  to  the  rights  of 
both.  The  ordinance  of  June  7,  1908,  im- 
poses the  rental  charge,  called  a  "licenM 
fee,"  for  the  privilege  granted  by  tbe  ordi- 
nance of  October  3,  1SS9,  which  was  the 
grant  to  the  Eastmans.  But  If  it  be 
Bumed  that  g  8710  limits  the  term  of  any 
contract  or  grant  with  any  water  company, 
corporate  or  otherwise,  the  most  that  can 
be  said  is  that  such  a  grant  for  an 
definite  term  is  thereby  limited  to  a  ' 
of  fifty  years.  There  are  eases  which  hold 
that  when  by  law  a  municipality  is  pro- 
hibited from  entering  into  a  particular  class 
of  oontraots,  or  from  granting  a  franchise 
for  a  term  longer  than  one  specified,  th 
definite  contract  for  a  longer  term  than 
is  permitted  is  not  effective  even  for  tbe 
shorter  statutory  tvm:  Manhattan  Trust 
Co.  T.  Dayton,  6  C.  C.  A.  HO,  16  0.  8.  App. 
B88,  S9  Fed.  327.  But  this  ordinance  ia  in- 
de^ite  in  duration,  and  there  is  a  substan- 
tial distinction  between  a  contract  which 
on  its  h,ee  shows  a  plain  intent  to  grant 
and  obtain  more  than  is  legal,  and 
a  contract  for  an  indefinite  term.  In  the 
latter  esse  the  parties  may  be  assumed  a* 
intending  to  grant  or  acquire  no  longer  term 
than  the  law  provides.  The  statute  in  tiie 
one  case  is  openly  and  purposely  defied,  and 
In  tha  other,  tho  term,  being  indefinite,  is 
limited  by  the  statute.  The  distinction  wsa 
noted  and  observed  by  District  Judge 
Sogers  in  the  case  of  Old  Colony  Trust 
Oo.  r.  WiehitA,  123  Fed.  7B2,  which  case 


was  afflrmed  by  the  circuit  court  of  appeals^ 
ae  C.  C.  A.  19,  132  Fed.  S41i  and  1^  the 
supreme  eourt  of  New  York,  in  People  cs 
rel.  Flatbusb  Qm  Co.  v.  Coler,  S4  Misc.  21, 
103  N.  Y.  Supp.  C90,  a  ease  reversed  upon 
another  point.     ISC  N.  Y.  288,  8S  N.  E.  18. 

For  the  purposes  of  this  case  we  need  go 
no  further  thsji  to  hold,  as  we  do,  that  the 
street  easement  was  not  a  mere  revocable 
license,  and  that  if  limited  in  time  by 
5  2710,  Revised  SUtutes  of  Idaho,  that  time 
had  not  expired  when  the  ordinance  of  lB9dS 
was  passed.  The  plain  effeet'of  this  later* 
ordinance  was  to  impair  tbe  obligation  of 
the  contract  resulting  from  the  ordinance 
conferring  the  street  easement.  The  court 
below  erred,  therefore,  in  instructing  the 
jury  to  allow  the  counterclaim. 

Coming  now  to  consider  the  errors  aa- 
signed  by  Bois^  City.  Most  of  them  have 
been  withdrawn.  Those  whleh  have  been 
relied  upon  are: — 

First:  That  tbe  court  should  have  in- 
struoted  a  verdict  against  the  demand  for 
water  furnished  for  flre  purposes,  beeauaa 
the  water  company  was  under  a  statutory 
obligation  to  furnish  water  for  snob  pur- 
poses to  the  flity,  free  ol  eharge. 

Second;  That  the  city  eannot  be  made 
liable  for  water  fomisheid  for  flre  purposea, 
in  the  absence  of  a  pre-existing  ordioanc* 
authorizing  a  contract  for  such  a  purpose. 

The  claim  that  the  water  company  waa 
under  an  obligation  to  furnish  free  water 
for  fire  purposes  is  rested  upon  the  pro- 
visions of  1 2711,  Revised  SUtutes  of  Idahoy 
which  provides  that  "all  corporations 
formed  to  supply  water  to  cities  or  towns 
.  .  .  must  furnish  water,  to  the  extent 
ol  their  means,  in  case  of  flre  or  other 
great  necessity,  free  of  charge,"  This  se»- 
tion  had  no  spplieatlon  to  individuals  nip- 
plying  water  to  cities  and  towns.  Jack  t, 
Orangeville,  9  Idaho,  291,  74  Pac.  969.  Tha 
original  grant  of  street  rights  was  to  the 
Esstmane,  who  were  individuals,  and  that 
easement  was  assigned  In  1891  to  the 
present  corporation  or  its  predecessors.  In 
March,  1906,  8  2711  was  amended  (and  as 
amended  is  S  ^839,  Revised  Codes  of  Idaho) 
BO  as  to  omit  the  requirement  of  free  watM 
for  flre  purposes  by  substituting  the  words, 
"and  must  also  furnish  water,  to  the  (k- 
tent  of  its  means,  in  ease  of  fire  or  other 
great  necessity,  at  reasonable  rates  estab- 
lished in  tbe  manner  hereinafter  specified." 

The  eity  may  not  object  to  tbe  change  in 
tbe  obligation  of  the  water  company  to 
supply  free  water.  It  was  a  burden  whtdlS 
had  been  imposed  I7  tiie  state  nndei*gen-* 
era!  law  applicable  to  all  water  oompanlea, 
imposed  solely  for  the  benefit  of  the  mnni- 
cipalities  of  tiie  state.  Such  mnniclpalitias 
are  mere  emanations  from  the  state,  itrw 
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eiiing  luck  public  power  »«  the  at&tc 
chooBei  to  grant.  If  inch  a  provigion  in  the 
geuaral  lav  of  the  state  providing  for  tha 
incorporation  of  water  companiea  can  be 
considered  in  any  eense  as  constituting  a 
contract,  it  wa*  one  to  which  the  municipal- 
itiei  of  the  state  were  not  parties,  and  we 
can  imagine  no  conatitutiooal  reaaon  why 
the  state  might  not,  if  it  see*  Bt,  relieve 
even  existing  companiea  from  the  burden  of 
■u«b  a  law.  The  provisions  of  tbe  original 
I B711  were  taken  from  the  California 
•tatutea,  and  were  held  by  the  California 
courta  not  to  impose  any  burden  upon  such 
companies  that  could  not  be  removed  with- 
out contravening  the  obligation  of  any  con- 
tract within  the  prohibition  of  the  Consti- 
tution. Spring  Valley  Waterworlu  v.  San 
.    Francisco,  61  Cal.  18. 

The  "manner"  of  eatablishtng  reasonable 
rate*  il  a  requirement  in  the  same  section 
that  rates  were  to  be  established  by  eommia- 
•ionars,  two  appointed  by  the  city,  two  by 
t^  water  company,  and,  in  case  of  a  dis- 
agreement, a  filth  to  be  chosen  by  the  four. 
The  section  provides  that  "the  decision  of  a 
majority  ...  thus  selected  must  fls 
and  determine  the  rate*  to  be  charged 
...  /or  all  th»  .  .  .  purpoMs  hert' 
tofort  tpccified  for  the  ensuing  three  years 
from  the  date  of  such  decision,  end  until 
HMD  rate*  are  established  ai  herein  pro- 
vided." (lUlicB  ours).  1  Hevised  Codes 
{Idaho)  5ZB39. 

Prior  to  furnishing  the  water  for  fire  pur- 
poses, which  constitutes  the  demand  sued 
upon  in  this  case,  tlie  commissioners  pro- 
vided for  by  the  section  above  referred  to 
were  appointed,  and  they  agreed  upon  a 
■chedule  of  charges  (or  all  purposes,  wbere- 
Ity  the  charge  for  water  for  flre  purposes 
was  fixed  at  $3,000  per  annum  for  fire  hy- 
drants "now  in  use,  and  93.S0  monthly  for 
ig  such  additional  hydrant*  hereafter  estab- 
•  Uahed."  This  schedule  of  rates*  waa  not 
changed  or  modified,  bo  far  as  here  appears, 
dnring  the  period  covered  by  the  account 
«f  the  water  company  in  suit,  and  by  the 
term*  of  |2830,  Revised  Codes,  continued 
ik  force  for  three  years  "and  until  new 
ratea  should  be  established."  The  claim 
ttkat  the  plaintiff  in  error,  the  water  com- 
pany, waa  under  obligation  to  furnish  free 
water,    la   wholly    without   merit. 

The  second  defense  waa  that  there  waa  no 
ordinance  or  contract  touching  the  fur- 
nlshlMg  cf  water  for  lire  purposes,  and 
therefore  the  water  company  had  no  right 
of  action. 

The  city,  both  under  its  charter  and  the 
genend  law  of  the  itate,  had  power  to  A- 
Uim  »  water  supply  for  both  general  and 
4re  pnrpcwe*.  Companiea  undertaking  to 
•apply   dUea    with    water   were   required. 


when  the  claim  hera  Involved  arose,  to  fur- 
nish water  at  "reasonable  rates"  to  be  de- 
termined by  commissioners.  The  city  joined 
in  the  appointment  of  the  commiasionera 
which  fixed  the  rates  for  fire  purposes  in 
the  schedule  agreed  upon  in  July,  190fi.  In 
August  of  the  same  year  the  commissionera 
filed  a  supplementary  report  defining  tha 
service  to  be  rendered  In  furnishing  water 
for  flre  purposes,  in  which,  among  others, 
were  these  conditions  i 

a.  Hull's  Gulch  reservoir  waa  to  be  kept 
filled  with  water. 

b.  A  steam  pressure  of  not  less  than  60 
pounds  wa*  to  be  maintained  at  the  boilera 
and  pumps  at  the  pumping  station. 

o.  A  Sre  alarm  system  outside  the  city 
limits  waa  to  be  paid  for  and  maintained 
by  the  water  company. 

d.  The  plant  to  be  kept  at  aU  times  in 
condition  for  effective  service  in  case  of  Br^ 
and  frequent  teat*  made  of  the  hydrants  on 
the  street*,  defects  discovered  to  be  reported 
to  the  mayor. 

That  Utia  report  and  the  schedule  of 
rates  and  charges  were  never  adopted  by 
the  city  council  is  of  no  moment.  They 
were  reported  to  the  city,  and  were  effective^ 
by  the'terme  of  j  2839,  Revised  Codes  of* 
Idaho,  when  agreed  to  by  a  majority  of  the 
conunisai  oners,  for  a  term  of  three  yeara 
and  until  new  rates  should  be  eatablished. 
From  August  I,  1903  to  May  1,  1900,  the 
city  paid  the  monthly  rates  fixed  by  the 
•obedute,  but  from  that  date  It  refused  to 
pay,  and  gave  notice  that  it  would  pay  no 
longer.  But  there  was  evidence  that  the 
water  company  denied  the  city's  right  to 
refuse  to  take  water  upon  the  notice  pven, 
and  continued  to  maintain  Its  *ervice  and 
to  furnish  water,  and  that  the  city  con- 
tinued to  use  the  water  for  fire  purpose*. 

The  trial  judge  upon  tha  l^al  effect  of 
the  continued  u*e  of  water  by  the  city  for 
fire  purposes  charged  the  Jury  a*  followai 

"If  you  find  that  the  city,  through  the 
fire  department  and  with  the  knowledge  of 
the  responsible  and  governing  officers  of 
the  city,  that  is,  the  city  council  and  the 
mayor,  continued  to  maintain  these  hy- 
drants for  flre  purposes,  and  from  time  to 
tiros  a*  there  was  need  continued  to  nsc 
the  water  therefrom,  and  required  the  com- 
pany to  connect  its  mains  with  other  hy- 
dranta, — there  is  some  testimony  to  the 
effect  that  eleven  additional  hydranta  were 
installed  at  the  instance  of  the  city,  and 
connected  with  the  company'*  mains, — in 
other  words,  if  you  find  from  all  of  tha  avi- 
denee  in  the  case  that  the  oity,  through  Its 
responsible  officers,  the  city  council  and  the 
mayor,  continued  to  maintain  these  hy- 
drants and  use  them  as  there  waa  need, 
■ad  take  water  from  the  company^  maina 
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tJk«  wat«r  aotnpani^t  maim,  w  th«re  wu 
nMd  thei'efor,  if  tti[B  wu  done  Icnowingly, 
I  uy  then  tbere  uri*e«  by  impllcatioi 
Uw  whit  w«  call  an  implied  contract  on 
part  at  tha  city  to  pay  for  the  water,  and 
in  tills  ease  an  implied  obligatitm  to  pay  ii 
•coordanee  witli  the  tchednle  rate*.  Ii 
other  words,  the  water  company  here  stood 
in  the  position  of  a  mercbant  or  other 
person  having  goods  to  sell,  with  the  prices 

g  thereof  quoted.     If  you  go  and  order  an 

'article  with*priee  so  quoted,  you  do  so 
with  the  Implied  agreement  and  the  obliga- 
tion upon  your  part  to  pay  for  the  article 
the  price  at  which  it  is  offered  for  tale.  So 
here  the  water  company  itood  in  the  poai- 
tioD  of  having  water  for  lale,  for  eulinary 
purpose*,  for  use  in  business  buildings,  for 
sprinkling  lawns,  and  for  Are  purposes;  and 
if  a  private  person  took  this  water  and  used 
It,  he  would  do  BO  with  the  implied  under- 
standing that  he  would  pay  for  it  at  the 
rate  quoted;  and  if  the  city  took  it,  it  took 
it  with  the  implied  understanding  and  im- 
posed obligation  to  pay  for  it  In  aeeordauoe 
with  the  rates  quoted." 

The  notice  the  city  gave  on  May  10,  1906, 
was  at  best  rague  and  indefinite.  It  was  a 
notice  "to  discontinue  the  extra  pressure 
maintained  for  fire  purposes,  aa  the  city 
would  pay  no  further  bills  for  this  serrioe 
from  this  date."  The  water  company  re- 
sponded that  "they  ihonld  contlDUs  to  fur- 
nish the  additional  pressure  of  water  for 
lire  purposes."  No  further  action  was  taken 
by  the  eity  eouncil  lubsequent  to  that  date. 
But  under  the  charge  and  the  verdict  we 
must  aasnms  that  the  water  company  did 
centinue  to  maintain  the  pressure  for  fire 
pnrpoaes,  and  to  comply  with  all  of  the 
other  conditions  imposed  by  the  supplemen- 
tary  report  of  the  rate  commissi onera,  and 
that  the  city  continued  to  use  the  fire 
hydrants  supplied  with  water  by  the  water 
company.  That  the  city  paid  no  more  bills 
after  May,  ISOS,  is  true.  But  if  it*  notice 
mpsnt  that  it  would  no  longer  receive  or  use 
the  company's  water  for  fire  purposes.  It 
said  one  thing  and  did  the  other. 

In  view  of  the  provisions  of  |  2S3D,  Re- 
vised Codes  of  Idaho,  and  the  action  of  the 
city  under  the  report  of  the  commissioners 
appointed  by  law  to  determine  a  reasonable 
nrte  for  water  furnished  for  flre  and  other 
pnrposea,  and  the  conduct  of  the  partiee 
tbereaftar,  there  was  evidence  Justifying  a 
finding  1^  the  Jury  of  a  oontract  to  supply 

<D  water  for  flra  purposes. 

•  •tliere  was  no  error  In  the  charge  of  the 
omirt  set  out  above,  nor  in  any  other  part 
of  the  charge  of  which  the  city  can  com- 
plain.    Nor  do  we  think  the  court  erred  in 


denying  the  special  charges  asked  by  the 
city.  Its  several  assignments  of  error  are 
overruled. 

For  the  error  In  holding  the  ordinance  of 
June  7,  190S,  valid  in  law,  and  directing 
that  from  the  amount  found  to  be  due  to 
the  water  company  there  should  be  deducted 
the  amount  of  the  counterclaim  of  the  city, 
the  judgment  is  reversed,  and  the  ease  re- 
manded for  further  proceedings  in  aocord- 
ance  with  this  opinion. 
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Coima  (I  882*)— Ekbob  to  Cucun  Oocn 

or     Atfmaim  —  DiviBSE     Ciiizsiwhip 

Gam. 

A  writ  of  error  will  not  lie  from  the 
Federal  Supreme  Court  to  review  a  judg- 
ment of  a  circuit  court  of  appeals,  in  a  suit 
in  which  the  Jurisdiction  of  the  district 
court  was  invoked  wholly  upon  the  ground 
of  diversity  of  citizenship,  although  in  the 
course  of  the  suit  there  arose  a  question 
aa  to  the  validity,  under  the  Federal  Consti- 
tution, of  a  municipal  ordinance  whieh  was 
the  foundation  of  the  successful  party** 
right,  and  the  unsuccessful  party  could 
therefore  have  brought  the  case  directly  to 
the  Federal  Supreme  Court  from  the  dia- 
trict  court. 

rad.  tiaUf-rtsi  oOm  cam,  see  Oaurti^  Oant- 
Dl|.  II  in*.  UOO;    Dec  Dli.  |  IS*.*] 
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Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  reverved  a 
Judgment  of  tbe  Circuit  Court  for  the  Ks- 
trict  of  Idaho  In  favor  of  defendant  ia  a 
salt  by  a  municipality  to  recover  license 
fees  or  rentals  from  a  water  company.  Dii- 
missed  for  want  of  Jurisdiction. 

See  same  caao  below,  lOB  C.  C.  A.  fi23, 
186  Ped.  706. 

The  fact*  are  stated  in  the  opinfok. 

Messrs.  Richard  H.  Jobnson  am)  IMh- 
ard  Z.  Johnson  for  plaintiff  in  error. 

Messrs.  Cbarles  O.  Cavanah,  Charte* 
F.  It«ddoch,  John  J.  Blake,  and  John  W. 
MaoLane  for  defendant  in  error. 

■Mr.  Justice  Imrton  delivered  tha* 
opinion  of  the   court: 

This  is  a  writ  of  error  seeking  to  re- 
view a  judgment  of  the  circuit  court  of  ap- 
peals of  the  ninth  circuit,  reversing  and  re- 
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manding  for  a  new  trial  «  Jadgment  of  the 
eireuit  court  for  the  district  of  Idaho,  for 
*^ieciige  fees"  or  lentale  claimed  to  be  due 
to  Boia*  City  under  ordinance  No.  678, 
which  had  accrued  prior  to  the  claim  in- 
Tolved  In  caaei  No.  573  and  639,  argued 
with  this  case  and  disposed  of  by  an  opin- 
ion iuBt  handed  down.  [230  U.  S,  84,  57  L. 
•d.  — ^,83  Sup.  Ct.  Rep.  997.] 

Thia  writ  of  error  muat  be  diamisaed. 
The  jarisdiction  of  the  circuit  court,  ae 
tbown  bj  the  plaintifTa  pleading,  depended 
Bpon  diversity  of  citizenahip,  and  upon  that 
ground  the  water  company  removed  the  ac- 
tion from  the  state  court  to  the  circuit  court 
of  the  United  States.  One  of  the  defenses 
of  the  water  company,  asaerted  in  ita  an- 
awer,  was  that  it  had  by  purchaae  and 
agreement  succeeded  to  grants  to  Btreet 
enaements  which  had  not  expired,  and  that 
ordinance  No.  078  of  June  7,  1S06,  imposing 
apoD  it  a  license  fee  or  rental  for  the  uae 
and  occupation  of  the  streeta  of  the  city 
with  It*  pipea  and  appliances  for  the  dis- 
tribution of  water,  was  in  derogation  of  the 
■treet  rights  theretofore  gpranted,  and  void 
K«  in  eoDtravention  of  article  1,  J  10  of  the 
Couatitution  of  the  United  States,  and  in 
Tiolation  of  the  14th  Amendment  thereto. 
This  claim  was  denied  and  the  ordinance 
held  valid.  Upon  that  and  other  issues  in 
the  case  the  circuit  judge  found  for  the 
a  plaintiff,  the  facta  being  stipulated  and  a 
2  jury  waived.  The  case  wa«  therefore  one 
•  in  which  jurisdiction  had  been  invoked 
wholly  upon  diversity  of  citizenahip,  but 
In  the  course  of  the  case  there  arose  a  ques- 
tion as  to  the  constitutionality  of  the  ordi- 
nance which  was  tbe  foundation  of  the 
plaintiff's  right.  The  unsuccessful  party 
had,  therefore,  a  right  to  bring  the  case 
direct  to  this  court,  or,  at  its  election,  carry 
it  to  the  circuit  court  of  appeals.  It  elected 
the  latter  course.  The  circuit  court  of  ap- 
peals might  have  certified  the  question  to 
thia  court,  or  it  might  decided  it  along  with 
the  other  queationa  in  the  case.  But  from 
its  judgment  no  writ  of  error  will  lie  to  this 
court,  as  the  judiciary  act  of  1S91  [28  Stat. 
at  L.  826,  chap.  617,  U.  S.  Corap.  Stat.  ISOl, 
p.  488]  doea  not  contemplate  two  reviews, 
one  by  the  circuit  court  of  appeals  and  an- 
other by  this  court  in  such  cases.  For  this 
reason  the  writ  of  error  must  be  dismissed. 
Robinson  r.  Caldwell,  106  U.  B.  SSO,  41  L. 
ed.  74G,  17  Sup.  Ct  Kep.  S43;  Loeb  r.  Co- 
lumbia Twp.  179  U.  S.  472,  46  L.  ed.  280,  21 
Snp.  Ct.  Rep.  174;  Macfadden  t.  United 
States,  213  U.  3.  23S,  63  L.  ed.  801,  29  Sup. 
Ot.   Bep.  490. 
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WILLIAM  AU.EN  QILLESPIBL 
Watebs  AMD  WATn  OoTTsssa    (|  OT*)  — 

FBI  on   APPaOPBIATION— POLLOTIOR. 

1.  The  right  under  the  Arizona  atatutes 
to  use  the  water  of  the  public  streams  for 
minii^  purposes  does  not  give  such  user 
any  right  to  send  the  tailings  and  waste  ma- 
terial from  his  reduction  works  down  the 
stream  to  the  destruction  or  substantial  in- 
jury ot  the  riparian  rights  of  a  prior  user 
below  for  irrigation  purposes. 

(Bd.  Not!.— For  otber  case*,  lee  Waien  and 
Water  Coursas,  Cent.  Dig,  |i  21S,  »8 :    Dec  Die 

I  n*l 

NnisARCK  (I  72*)  —  IwjuHonow  —  Polut* 

TioN  OF  Stbkau— Pbivaiv  Rbuxf. 

S.  The  special  injury  resulting  to  a  lower 
riparian  appropriator  of  water  for  irriga- 
tion purposes  from  the  pollution  of  tbe 
stream  by  an  upper  appropriator  gives  him 
the  right  to  sue  in  equity  for  injunctive 
relief,  although  the  contamination  of  the 
water  may  constitute  a  public  nuisance  for 
the  abatement  of  which  a  public  prosecution 
may  be  maintained. 

[Bd.  Note.— For  otber  cuss,  hw  Nnlsano^ 
CsDt.  Dig.  li  IH-IU;    Dec.  Dig.  I  T2.*] 

Watebs   ahd   Watee  CtouRSEa    ({  77*)  — 

iNJUNCnOW   —   POLLTITIOK  OF  STBEAM  — 
FOBH    OF    DECBEE. 

3.  Kvery  reasonable  equity  of  the  user  of 
the  water  of  a  public  stream  for  mining  pur- 
poses ia  met  by  an  injunction  decree  in  a 
suit  bv  a  lower  appropriator  to  restrain 
the  pollution  of  the  stream  by  tailings  and 
waste  material,  which  leaves  it  open  to 
modification  to  permit  of  reasonable  ex- 
periments to  ascertain  the  probability  of 
successfully  erecting  and  maintaining  set- 
tling basins  to  dispose  eSectually  of  such 
tailings  and  waste  material  without  detri- 
ment to  the  lower  lands,  and  permits  the 
court  to  enforce  or  modify  the  injunction  in 
accordance  with  future  conditiana- 

[Bd.  Note.— For  other  eases,  sea  Waters  uid 
Water  Courses,  Cent.  Dig.  H  B,  SS:  Dec  Die 
ITT.'I 

[No.  lOfl.] 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  modified,  and  affirmed  as  modified,  > 
decree  ot  the  District  Court  for  Qroham 
County  in  that  Territory  enjoining  the 
pollution  of  a  public  stream.     Affirmed. 

See  same  ease  below,  12  Arit.  190,  100 
Fac.  4S5. 

The  facta  are  atatad  In  the  opinion. 

Messrs.  John  A.  GBrver  and  Waltev 
Bennett  for  appellant. 

Messrs.  Ernest  W.  Iiewia  and  Thomaa 
Armstrong,  J.,  for  appellee. 
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•   *Ur.      Jiuttce      Ijurton      delivared 
epiDion  ol  the  eomti 

Thit  !•  A  bill  for  kn  injunction  to  re 
the  ftppellani  from  polluting  »  public 
atreain,  wherdif  the  appellee  hu  sustained 
»  speeikl  injury  ta  a  lower  proprietor. 

The  Arizona  Copper  Company,  Limited, 
ii  engaged  in  mining  and  reducing  copper 
OK  near  the  totm  of  Clifton,  Ariiouft.  Its 
eoocentration  and  reduction  works,  in 
which  ores  are  treated,  are  situated  upon 
«r  adjacent  to  small  streams  tributary  to 
the  OiU  river.  Much  of  the  tailings  and 
waste  material  from  the  reduction  work  is 
carried  by  the  water  used  in  the  reducing 
process  into  the  streams  adjacent,  ot  is  de- 
posited nearby  and  is  later  carried  by  the 
rains  into  the  streams,  and  thence  into  the 
Gila  river.  The  appellee,  WiUiam  Alien 
Oillespie,  is  the  owner  of  276  acres  ot  arid 
land  on  the  Gila  river  and  some  ES  mile* 
below  the  point  where  the  water  polluted 
above  finds  its  way  into  the  river.  He  has 
reclaimed  this  land  and  brought  it  into  a 
Ugh  state  of  eultivatioo,  through  irriga- 
tion, by  means  of  water  drawn  from  the 
river  into  the  Montezuma  canal,  and  thence, 
by  ditches,  spread  upon  his  cultivated  land. 
In  the  dry  seasons,  particularly,  this  water 
•o  used  for  irrigating  purposes  deposits 
upon  his  land  the  tailings  and  waste  ma- 
terial so  suffered  to  get  into  the  tributarie* 
•f  the  Gila  river  from  the  reduction  worics 
«f  the  appellant  ahove. 

OillMpie  and  those  preceding  him  in  titi 
hegaa  the  irrigation  and  cultivation  of  thi 
tract  of  land  in  or  about  1872,  and  have 
oontinuously  appropriated  a  sufficiency  of 
water  necessary  for  irrigating  purposes 
from  the  river.  A  large  body  of  like  land 
aituBted  in  the  same  valley  has  been  irri- 
gated in  the  same  way  by  waters  drawn 
from  the  Gila  river  by  the  Montezuma  and 
other  liite  canals  oonstruoted  and  main- 
tained for  irrigating  purposes,  and  a  large 
agricultural  community  has  grown  up  de- 

2  pendent  upon  irrigation. 

'  *  In  the  mountains  through  which  the 
•treams  tributary  to  the  Gila 
•re  great  deposita  of  rock  containing  copper 
ore,  and  since  1B72  many  mines  have 
operated.  Later  the  ore  was  treated  u 
duction  and  concentration  works,  which 
bars  increased  in  extent  of  operations  from 
time  to  time,  until  at  the  time  this  suit 
was  begun  the  capital  engaged  aggregated 
several  millions  of  dollars  and  3,000 
were  employed  in  and  about  the  mining  and 
reduction  operations.  Prior  to  1885  the 
operations  carried  on  by  the  mining  eom- 
paniea  do  not  appear  to  have  polluted  the 
tributaries  ot  the  Qila  to  any  serious  ex- 
tent. .Later  the  operations  were  enlarged 
and  methods  adopted  whish  began  to 


more  seriously  pollute  the  water  used 
for  irrigating  purposes  by  the  proprietors 
below.  Thus  both  oourta  below  found, — 
'That  in  or  about  1886  the  first  oonoen- 
trator  was  erected  tor  the  reduetion  of  ores 
eonueetion  with  the  mining  enterprise 
herein  mentioned;  that,  .  .  .  some  six 
to  eight  years  before  the  institution  of  this 
action,  the  waters  of  the  Gila  river,  at 
other  than  flood  periods,  theretofore  clear, 
become  discolored  by  slimes,  alickens,  and 
tailings,  and  began  to  deposit  such  slimes, 
alickens,  and  tailings,  through  the  irri- 
gating ditohes  herun  mentioned,  in  tlM 
normal  and  necessary  course  of  irrigation, 
upon  the  lands  of  the  plaintiff  and  Other 
lands  herein  mentioned."  [12  Aris.  IM, 
100  Fae.  406].  The  eouit  below  further 
found  that  the  quantity  of  such  waste  ma-  - 
terial  carried  by  the  river  and  deposited 
upon  the  lands  of  the  appellee  "continuously 
inoreosed  until  niter  the  institution  ot  this 
suit."  The  harmful  and  damaging  char- 
acter of  these  deposits  was  found  in  most 
explicit  terms  ij  the  court  below,  and  the 
character  of  the  injury  elaborately  ex- 
plained. The  appellee's  bill  alleged  that  the 
injury  to  his  crops  and  to  his  land  was 
continuous,  and  that  his  remedy  at  law 
was  inadequste,  and  his  prayer  was  that 
the  appellant  be  perpetually  enjoined  from 
polluting  the  streams  to  bis  injury.  « 

*  Originally  there  were  two  other  corporate? 
defendants,  and  like  relief  was  sought 
against  them.  One  was  found  to  be  im- 
properly a  party,  and  the  bill  was  dis- 
missed as  to  it.  The  other  defendant  was 
the  Shannon  Copper  Company.  As  to  that 
company  the  court  below  found: 

"That  after  the  commencement  of  this 
action  and  before  the  bearing  of  this  cause 
the  Shannon  Copper  Company,  in  consider- 
ation of  the  dismissal  of  this  action  as  to 
it,  agreed  to  spare  no  reasonable  effort  or 
expense  to  minimize  the  amount  ot  said 
tailings  and  waste  material  from  its  said 
works  which  may  find  their  way  into  said 
river,  and,  if  possible  to  do  so  by  any 
reasonable  effort  and  expense,  that  it  would 
prevent  the  flow  of  any  of  said  tatitngs  and 
waste  material  from  its  said  works  from 
flowing  into  said  river,  and  that  said  efforts 
should  be  mode  at  onee,  and  continued  with> 
out  interruption  until  the  object  thereof 
should  be  accomplished." 

The  district  court  made  a  full  finding  of 
facts,  and  enjoined  the  appellant  from  "in 
any  manner  depositing  or  suffering  or  per- 
mitting to  be  deposited,  or  suffering  or  per- 
mitting to  fiow  into  the  waters  of  the  sfiid 
Gila  river,  or  into  the  Baa  Francisoo  rivar 
or  said  Chose  creek  in  sueh  manner  that 
they  may  be  carried  into  the  watars  of  sftid 
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Qilft   river,   uj   •limM,   •lickeuB,   or   teil- 
ing^" 

TfaU  judgment  wu  to  go  into  effect  Jui- 
dkry  1,  1908.  But  when  the  record  wa» 
filed,  upon  Appeal,  in  the  luprema  court  of 
the  territory,  that  oonrt,  upon  a  bond  being 
executed,  sutpended  ita  operation  until  the 
oaae  ahould  be  determined  by  it.  Upon  a 
final  hearing  that  court  eonSrmed  the  find- 
ings of  fact  bj  the  court  below,  but  modi- 
fied Iti  judgment  bj  permitting  the  appel- 
lant, at  ita  own  axpenae,  "to  couatruct  set- 
tling baaini  at  or  near  the  heada  of  the 
eanali,  or  eUcwhcre  along  the  river,  by 
meana  of  which  the  tailing!  and  alimea  car- 
ried by  the  Gila  ri*er  from  appeUant'a  oon- 
oaitratora  may  be  arreated  and  prevented 
g  from  being  deposited  upon  the  f amung 
•  landa."  '"This  luggestion,"  said  the  court 
ill  ita  opinion  made  part  of  the  judgment, 
"doea  not  appear  to  hate  been  preaented  to 
the  trial  court,  and  ite  decree  ia  lo  drawn 
that  eueh  meana  of  relief  may  not  be  availed 
of,  iince  appellant  ia  enjoined  from  per- 
mitting any  of  the  tailing*  or  slimes  to 
reftch  the  waters  of  Gila  river.  We  think, 
to  enable  the  mining  company  to  take  ad- 
vantage of  any  e&orta  it  may  make  in  thia 
direction,  it  should  be  left  to  the  discretion 
of  the  trial  court  hereafter,  upon  a  proper 
showing  made  to  it,  temporarily  to  modify 
the  injunction  so  aa  to  permit  of  reasonable 
experiments  being  made  to  ascertain  the 
probability  of  iuceeasfuUy  erecting  and 
maintaining  settling  basins  to  effectually 
dispose  of  the  tailings  and  sHmea  without 
detriment  to  the  lands  lying  under  the 
canals,  and  with  authority  in  the  district 
court  likewise  permanently  to  enforce  or 
modify  the  injunction  in  accordance  with 
the  conditions  aa  they  shall  be  found  to 
be."  Thus  modified,  the  judgment  was 
•lErmed.  Later,  it  being  made  to  appear 
that  the  appellant  had  designed  and  put 
Into  operation  large  settling  basins,  and 
otherwise  attempted  to  arrest,  settle,  and 
dispoee  of  the  slimes,  slickens,  and  tailings 
from  its  works,  and  had  succeeded  in  ar- 
resting mnoh  of  the  waste  material,  and 
waa  in  good  faith  operating  and  maintain- 
ing such  works,  the  court  suspended  tbe 
operation  of  the  Judgment  pending  an  ap- 
peal to  this  court. 

In  Aricona,  by  statute,  all  livers, 
streams,  and  running  waters  are  declared 
public,  and  may  be  used  for  purposes  of 
milling,  mining,  and  Irrigation.  The  first 
appropriator  is  first  in  right  to  the  extent 
necessary  for  his  purposes. 

Whatever  advsntage  there  may  be  In 
a  first  appropriatloe  of  water  Is  with  the 
appellee.  There  Is  no  question  about  the 
quantity  of  water  appropriated  by  the  upper 
iiaar,  tbe  objeetlon  baing  that  the  quality 


of  the  water  which  cornea  down  to  the 
lower  proprietor  after  it  is  used  by  the 
copper  et»npany  is  no  longer  fit  for  irri- 
gating purposes.  Whatever  the  relative  im-g 
portanee  of  the  great'mining  and  reduction  > 
works  using  the  water  on  the  upper  reaches 
of  the  Gila  river  and  its  tributary  streams, 
and  of  the  agriculturists  using  the  same 
water  below,  from  either  a  public  or  pri- 
vate point  of  view,  the  right  of  the  teaser 
interest  is  not  thereby  subordinated  to  the 
greater.  That  is  sometimes  a  consideration 
when  a  plaintiff  seeks  relief  by  Injunction 
rather  than  by  an  action  at  law  for  dam- 
ages. The  wrong  and  injury,  whether  it 
results  from  pollution  of  a  stream  or  other- 
wise, is  not  condoned  because  of  the  im- 
portance of  the  operations  conducted  bj 
the  defendant  to  either  the  public  Or  tbe 
wrongdoer,  and  for  that  wrong  tiiere  must 
be  a  remedy.  Whether  upon  a  bill  sucb  aa 
this  a  court  of  equity  will  restrain  tbe  acta 
of  the  party  complained  of,  or  leave  tbe 
plaintiff  to  his  action  at  law  for  damages, 
must  depend  upon  the  nature  of  the  injur? 
allied,  whether  it  be  irremediable  in  ita 
nature,  or  whether  an  action  at  law  will 
afford  an  adequate  remedy,  and  upon  » 
variety  of  circumstances,  including  the  cmi- 
parative  injury  by  granting  or  refusing  the 
injunction.  Atcbiaon  t.  Peterson,  £0  Wall. 
507,  22  L.  ed.  414. 

The  court  below  found  that  but  one  of 
three  concentrators  operated  by  tbe  appel- 
lant would  be  affected  by  an  injunction, 
and  that  the  extent  of  the  hardship  from 
closing  that  concentrator  had  not  been 
shown.  On  the  other  hand,  the  court  found 
that  tbe  agricultural  interests  of  a  large 
and  prosperous  community  would  suff^ 
great  injury  and  possible  ruin,  if  the  pollu- 
tion should  go  on. 

The  Arizona  statute  places  a  water  user 
for  mining  purposes  upon  no  higher  plaoe 
than  a  user  for  Irrigation.  The  suggestion 
that  the  right  to  use  for  mining  and  redue> 
tion  purposes  cannot  be  exercised  without 
polluting  the  streams  with  waste  material, 
tailings,  etc.,  and  that  tbe  lower  user  can- 
not, therefore,  complain  of  the  necessary 
eonsequeuees  of  the  legal  right  eonfored 
by  statute,  is  without  force.  The  only  sub- 
ordination of  one  water  user  to  another  is 
tbe  right  of  the  first  appropriator  to  kg 
lufileiency  of  water  for  hie  necessary  uses.* 
That  includes  the  quality  aa  well  as  the 
quantity.  What  deterioration  in  the  qual- 
ity of  the  water  will  oonititute  an  invasion 
of  the  rights  of  the  lower  appropriator  will 
depend  apon  the  facts  and  ciroumstaneee  of 
each  case,  with  refermee  to  the  use  to  which 
the  water  is  ^pUed.  Atchison  v.  Peterson, 
supra.  In  giving  a  right  to  use  the  wat«« 
of  the  pnblis  Streams  for  "'"'"g  purpoasi. 
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tba  lUtuU  does  not  provide  that  fueh  & 
tiMT  m&j  send  iiis  waste  material  or  dSbrit 
down  the  itreun  to  the  dettruction  or  lub- 
■tAntikl  iDJurj  of  the  riparian  rights  ot 
users  of  nater  below,  and  no  luch  invutoo 
of  private  property  right*  ihould  be  in- 
terred or  implied  from  the  right  to  use 
water  for  mining  purposes.  Woodruff  t. 
North  BloomQeld  Oravel  Min.  Co.  9  Sawj. 
441,  18  Fed.  7E3.  The  maxim,  Sic  utere  tuo 
«t  atienum  non  ladae,  is  as  fullj  recognized 
in  the  juriaprodenee  of  Arizona  at  it  is 
eUewhere,  and  that  was  the  maxim  which 
governed  the  decision  of  this  ea*«  in  the 
coniti  of  Arizona. 

That  the  contamination  of  the  water*  of 
the  Gila  river  eoiutituted  a  public  nuisance 
which  affected  a  large  community  of 
riparian  owners  and  users  ot  the  waters 
for  purpose*  of  irrigation  ma;  be  true. 
That  a*  a  public  nuisance  a  public  prosecu- 
tion for  ita  abatement  might  have  been 
maintained  may  be  also  conceded  for  the 
purpoaei  of  this  case.  But  it  U  equally 
tme  that  tbe  appellee  had  and  would  con- 
tinua  to  Buffer  a  special  injury  not  borne 
by  the  public 

Here  the  appellee  allied  a  ipecial  griev- 
ance to  himself  affecting  tbe  enjoyment  and 
valoe  of  his  property  right*  as  a  riparian 
owner,  and  aa  an  individual  user  of  the 
water  for  pnrpoaaa  of  irrigation.  This  gives 
him  a  clear  right  to  apply  tor  preventive 
relief.  Georgetown  v.  Alexandria  Canal 
Co.  12  Pet.  91,  93,  9  L.  ed.  1012,  lOlS; 
Uiiaisaippi  k  M.  R.  Co.  v.  Ward,  2  Black, 
4SS,   IT  L.  ed.  311, 

The  modiflcation  of  tbe  decree  of  the  trial 
S  court  BO  as  to  enable  the  appellant  to  com- 
*  plete  the  construction  of  thetremedial  works 
apedHed  and  heretofore  mentioned  met 
every  reasonable  equity  which  was  asserted 
by  it.  It  is  in  substantial  accord  with  the 
decree  of  thic  court  in  a  somewhat  similar 
ease:  Georgia  v.  Tennessee  Copper  Co.  206 
U.  8.  230,  Dl  L.  ed.  1038,  27  Sup.  Ct.  Rep. 
018,  II  Ann.  Cas.  488. 

We  find  no  error  in  the  decree  of  the 
court  below,  and  it  is  accordingly  affirmed. 

USD  U.  8.  a.) 

EX  PARTE  AMERICAN  STEEL  BARREL 

COMPANY  and  Elizabeth  C.  Seaman. 

Mandamvb  a  4*)  — To  Review  Jddicis.l 

DiacBETiON— Othbb  Rmxdi. 

Mandamus  will  not  lie  to  review  the  rul- 
ing of  a  Federal  circuit  judge  designating, 
in  tbe  exercise  of  hi*  jurisdiction  under  the 
Federal  Judicial  Code,  g  14,  another  judge 
In  the  room  and  place  of  a  district  judj^e 
who  had  certified  his  withdrawal  from  hank- 
rnptt^  proceeding*  upon  the  filing  of  an 
■lOdaTit  under  |  21  charging  him  with  per- 


sonal bias  and  prejudice, — especially  where 
there  has  been  long  delay  in  asking  such  ex- 
traordinary remedy. 

FBO.   Nets.— Por  otber   esses.   •«  HanOi 
Cent.  Die  H  >->l.  **-**  i   !>»>•  DUt.  I  *-*! 

[No.  14,  Original.] 


PETITION  for  a  writ  of  mandamus  and 
rule  to  review  an  order  of  tbe  Senior 
Circuit  Judge  for  the  Second  Judicial  Cir> 
cuit  designating  another  judge  in  tbe  place 
of  a  District  Judge  who  had  certified  his 
withdrawal  upon  the  filii^  of  an  ai&davlt 
charging  him  with  personal  bias  and  preju- 
dice.   Rule  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  Spoon  er.  Aid  is  B. 
Browne,  Louis  0.  Van  Doren,  and  Q.  Mur- 
ray Hulbert  for  petitioners. 

Messrs.  John  A.  GBrrer,  Edwin  T.  Rice^ 
and  Charles  A.  Riegelmau  tor  reapondenU. 

Mr.  Justice  Lnrton  delivered  the* 
opinion  of  the  court: 

This  is  a  proceeding  for  a  rule  on  the 
Honorable  Thos.  I.  Chatfield,  district  judge 
of  the  United  States  for  the  eastern  district 
of  New  York,  the  Honorable  JoHw  Mayer, 
district  judge  for  the  southern  district  of 
New  York,  and  the  Honorable  E.  Henry 
Lacombe,  senior  circuit  judge  for  the  second 
judicial  circuit  ot  tue  United  States,  to 
show  cause  why  a  writ  of  mandamus  shall 
not  he  issued  commanding  the  Honorable 
Thos.  I.  Chatfield  to  resume  jurisdiction  g 
and  proceed  to  hear  and  determine  all* 
matters  which  may  arise  or  have  arisen  in 
a  certain  proceeding  pending  in  the  said  dis- 
trict court  for  tbe  eastern  district  of  New 
York,  wherein  the  Iron  Oad  Manufacturing 
Company  has  been  adjudicated  a  bankrupt; 
and  directing  the  vacation  of  an  order 
made  in  said  case  by  the  Honorable  B, 
Henry  Lacombe,  as  senior  circuit  judge,  on 
April  2,  1S12,  designating  and  appointing 
the  said  Judge  Mayer  district  judge  to  bear 
and  exercise  in  the  eastern  district  of  New 
York,  the  same  powers  that  are  now  vested 
in  tbe  district  judges  of  said  district,  or 
either  ot  thetn,  "tmd  quaihing  and  letting 
atidt  all  proceedings  in  taid  matter  of  Iron 
Clad  Manufacturing  Co.,  BankrvjH,  had  be* 
fore  said  Honorable  Julius  M.  Mayer  .  .  . 
subsequent  to  tbe  said  order  of  Judge  Ia- 
combe  ,  .  .  ,  and  especially  commanding 
the  said  Judge  Chatfield  to  exercise  the 
jurisdiction  thereof  which  he  had  and  was 
exercising  on  and  prior  to  the  29tb  of 
March,   1912.'' 

A  rule  to  show  cause  issued,  and  a  rettm 
has  been  made. 


•Vor  other  u 


M  sonM  tople  A  I  mnusB  -u  Dec.  A  Am.  Diss.  IMH  to  date,  *  Hep'r  lodeus 
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Ocn.  Tnic, 


The  question  now  !•  wbetha  k  writ  of 
mand&muj   iball   iHue. 

Sliortl;  itated,  the  facts  necessary  to  be 
nnderstood  are  these: 

1.  Credit«ra  of  the  Iron  Clad  Mannfac- 
turing  Company  Sled  on  May  23,  1011,  a 
petition  in  the  district  court  of  the  United 
States  for  ths  eastern  district  of  New  Yoric, 
praying  it*  adjndieation  as  a  bankrupt. 
The  proceeding  was  long  canteated,  but  on 
December  S,  1911,  the  companj  was  ad- 
judged a  bankrupt  by  Judge  Ghatfleld. 

2.  In  the  meantime,  controrerBies  bad 
arisen  as  to  what  constituted  the  assets  of 
that  company.  On  June  20, 1911,  certain  ol 
the  creditors  filed  a  petition  in  the  case, 
charging  that  the  corporate  capita),  prop- 
erty, and  assets  of  another  corporation,  the 
American  Steel  Barrel  Company,  belonged 
to  the  Iron  Clad  Manufacturing  Company, 

a  and  had  been  controlled  and  managed  in  the 
•  interest  of  thealatter,  and  praying  that  the 
receivership  under  the  proceeding  against 
the  Iron  Clad  Manufacturing  Company 
should  be  ertended  to  the  American  Steel 
Barrel  Company. 

3.  This  was  bitterly  resisted,  and  the  in- 
dependent ownership  of  the  Steel  Barrel 
Company  asserted.  Elizabeth  C  Seaman 
was  the  president  and  manager  of  both 
companies,  and  the  nominal  owner  of  all 
of  the  shares  in  eaeh,  save  a  few  qualify- 
ing aharea  in  the  hands  of  directois. 
Mrs.  Seaman  seems  to  ha*e  been  not  only 
active  In  resisting  the  proceedings  against 
the  Iron  Clad  Company,  but  also  in  resist- 
ing every  claim  to  the  propert;  of  the  Steel 
Barrel  Company  made  by  the  creditors  of 
the  Iron  Clad  Company. 

4.  The  hearing  of  this  application  was 
postponed  from  time  to  time,  and  there 
was  disagreement  as  to  whether  it  should 
be  heard  upon  affidavito  before  Judge  Chat- 
field,  or  referred  to  a  commissioner  to  take 
proof  and  report.  Finally,  on  Kfarch  IS, 
1918,  Judge  Chatfleld  filed  an  opinion  re- 
fusing to  extend  the  receivership  to  the 
property  of  the  American  Steel  Barrel  Com- 
pany, or  to  take  summary  possession  of 
its  assets,  as  he  had  been  asked  to  do.  The 
ground  upon  which  he  aoted,  as  shown  by 
his  opinion  (IH  Fed.  906),  was  that  the 
claim  to  the  assets  of  the  Bteel  Barrel  Com- 
pany waa  one  which  should  he  asserted  In  a 
plenary  suit.  An  order  in  accordance  with 
this  opinion  was  not  entered,  becaoBe  coun- 
sel for  the  creditors  asked  for  time  to  make 
a  new  application,  and  such  application 
was  made  on  March  29,  1912,  followed,  bow- 
erer,  on  the  same  day,  by  the  filing  of  an 


affldarlt  under  S  21  of  the  Judicial  Code  [3« 
Stat  at  L.  1090,  ehap.  231,  V.  B.  Comp. 
Btat.  Bupp.  1911,  p.  133]  to  prevent  further 
bearing  of  the  case  t^  Judge  Chatfield. 
That  affidavit,  in  subsUnee,  alleged  that 
throughout  the  proceedings  in  the  case 
Judge  Qiatfleld  had  manifested  "a  strong 
biaa  and  prejudice  against  the  petitiixiing 
creditors  and  against  tlftir  counsel,  and  has 
shown  a  strong  bias  toward  Mrs.  Elizabeth* 
C.  Seaman,*who  was  and  is  the  sole  person* 
interested  in  the  subject-matter  of  th* 
banlcrupt  corporation's  property  other  than 
the  creditors." 

The  motion  to  rehear  the  application  t» 
extend  the  receivership  was  made  when  Dis- 
trict Judge  Veeder  waa  holding  the  bank- 
rupt court,  mi  was  by  him  at  once  referred 
to  Judge  Chatfleld.  In  view  of  the  filing  of 
the  disqualifying  affidavit.  Judge  Chatfield 
declined  to  hear  the  motion  and  applica- 
tion to  reopen  and  rehear  the  motion  whiclk 
had  been  decided  by  the  opinion  handed 
down  on  March  ISth,  and  made  a  certiflcata 
in  these  words  i 


IiT  rHa  Mattib 


March  29,  1S12. 


Iboit  Clu>  MAMurAcrrDB- 
aa  CoMPAKT, 
Bakrbdvt. 

IiT  TEi  Mativs  of  a  MonoH  to  ICbofer 
THi  AmJOUiOR  TO  ExTEifD  RacEms- 
8HIF,  n>B  A  Dmcnon  That  trm  Pb- 
TmoTtEBa  BK  AmwDO)  as  Opp^wtu- 
RTTT  TO  Tasx  TBaimonr,  xro.,  ahu  tgs 

PoSTTOIfEKERT   OV    TEE    EinST   OT  AITT 

OsDEB  en  Decrcb  upoit  the  Af^oa* 
TioiT  Dnxmi  Uamjh  U,  1912,  Am  worn 

Before  Veeder,  J. 

Appearances;  Whitridge,  Butler  &  Rio^ 
for  petitioning  creditors,  in  support  of  mo- 
tion, James  A.  Allen,  specially  for  Eliaa- 
beth  C,  Seaman  and  the  American  StedS 
Barrel 'Co.,  E^nanuel  Herts,  specially  (or 
Qeorge  A.  Wheelook,  In  opposition. 

Motion  respectfully  referred  to  Jndgs 
Chatfleld. 

Van  Vechten  Veeder,  U.  S.  J. 

The  within  ap^ication  having  been  re- 
ferred upon  the  return  da;  to  me,  Judge 
Veeder,  who  called  the  motiMi  eaien^ir,  and 
the  motion  papers  having  been  presented  bf 
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the  clerk,  in  the  pretence  of  Jams*  A.  Allen, 
appearing  apeciollr,  and  desiring  to  be 
heard  in  oppoiition,  aa  attorns;  lor  cer- 
tain parties,  Emanuel  Hertz,  appearing 
■peciall;  for  Qeorge  A.  Wheeloclc,  and  also 
desiring  to  be  heard  in  opposition,  and 
Xrslcine  B.  Ewig,  representing  certain  cred- 
Itora,  but  not  taking  part  in  said  motion, 
and  no  one  appearing  tiefors  me  on  behalf 
of  the  petitioners,  but  a  certain  affidavit, 
by  Thatcher  M,  Bromi,  having  been 
brought  to  the  attention  of  the  court, 
which  afSdavit  was  filed  after  the  motion 
was  referred  to  me  bf  Judge  Veeder  and 
before  an;  of  the  parties  appeared  before 
me,  in  which  said  Thatcher  M.  Brown,  as  a 
part;  to  the  proceeding,  makes  an  affi- 
davit that  I  have  a  personal  bias  either 
against  tbe  creditors  or  in  favor  of  the 
opposite  part;  to  the  proceeding,  and  ask- 
ing that  another  judge  be  designated  in 
the  matter  prescribed  in  aection  20,  to  hear 
thia  motion, — 

I  do  hereto,  in  accordance  with  the 
provisioni  of  section  El  of  tbe  law  known 
as  the  Judicial  Code,  and  now  in  effect,  pro- 
ceed no  further  in  this  motion,  and  order 
that  an  authenticated  copy  of  this  state- 
ment be  forthwith  certified  to  the  Honor- 
able E.  Henr;  Lacombe,  senior  circuit  judge 
now  present  in  thla  circuit  in  order  that 
proceedings  ma;  be  bad  under  section  14 
of  aaid  act,  It  being  apparent  that  this 
motion  cannot  proceed  under  section  23, 
which  is  prescribed  as  an  alternative 
method  in  said  section  21  of  said  law. 
H  The  court  further  certifies  that  it  does 
•  not  make  an'entry  upon  the  records  of  the 
court  [nor  does  it  admit)  that  it  haa  an; 
personal  bias  or  prejudice,  but  on  tbe  con- 
trary might  call  In  question  man;  of  the 
statements  or  oontrovart  man;  of  the  alle- 
gations contained  in  said  papers.  And  this 
conrt  feels  that  if  an;  dt equal i&cation  exist* 
It  was  also  present  when  this  court  directed 
a  verdict  of  adjudication  and  made  other 
decisions  in  favor  of  said  creditors,  and 
whoi  tbs  Judge  now  holding  the  court  up- 
held tbe  findings  of  the  special  commii- 
sioner  as  to  charges  of  contempt  against 
Mrs.  Seaman, 

The  court  however  feel*  that  the  intent 
of  section  21  is  to  cause  a  tranafer  of  tbe 
ease,  without  referenee  to  the  merits  of  the 
charge  of  bias,  and  therefore  does  so  im- 
mcdiatel;,  in  order  that  the  application  of 
tbe  creditors  ma;  be  considered  as  speedily 
aa  possible  by  such  judge  as  ma;  be  desig- 
nated. 

Thomas  I.  ChatQeld,  U.  S.  D.  J. 
33  S.  C— U. 


Thereupon,  Circuit  Judge  Lacombe  made 
the  order  which  it  is  now  sought  to  bava 
set  aside,  in  these  words: 

Dkitbd  States  Dismior  Coon, 

IlT    THE    MATrES 


Inoif  Ci.an  MAniiVACTDn- 

mo     COMPANT, 

Bankbopt. 

Upon  the  affidavit  of  Thatcher  M.  Brown, 
tbe  certificate  of  Charles  A.  Ri^elman,  Bd-n 
win  T,  Rice,  and  Jobn'M.  Garver,  counsel? 
for  petitioning  creditors,  and  certificate  of 
the  senior  district  judge  of  this  district, 
all  filed  in  this  court  on  March  20,  1912, 
and  which  have  been  examined  b;  me; 

I,  E.  Henry  Lacombe,  Senior  Circuit 
Judge  of  the  Second  Circuit,  under  the  au- 
thority conferred  b;  section  Twenty-one 
of  the  Judicial  Code  of  the  United  States, 
do  hereby  designate  and  appoint  the  Honor- 
able Julius  M.  Mayer,  District  Judge  of  tbe 
Southern  District  of  New  York,  to  have  and 
exercise,  in  the  above- entitled  proceeding 
within  the  eastern  district  of  New  York, 
the  same  powers  that  are  now  vested  in  the 
district  judges  of  said  eastern  district  or 
either   of  them. 

April  2,  1912. 

E.  Henry  Lacombe, 
Senior  Circuit  Judge, 

Second  Circuit. 

Counsel  for  the  respective  parties  ma; 
communicate  with  Judge  Mayer,  who  wilt 
inform  them  at  what  time  or  timea  it  may 
be  convenient  for  him  to  hold  court  In  the 
eastern  district. 

E.  Henry  I«combe, 
Senior  Circuit  Judge. 

Thereupon  Judge  Mayer  assumed  juris- 
diction and  has  since  made  many  inter- 
locutory orders  and  rulings  in  the  case,  to 
all  of  which  the  opposite  parties  in  the  pro- 
ceeding objected  and  excepted  upon  the 
ground  that  his  designation  was  null  and 
void.  Nevertheless,  Judge  Mayer  continued 
to  exercise  jurisdiction  from  the  time  of  his 
designation,  in  April,  1Q12,  down  to  the 
filing  of  this  petition  in  February,  1913. 

The  fundamental  proposition  maintained 
b;  tbe  petitioners  is  that  all  of  the  proceed- 
ings before  Judge  Mayer  are  null  and  void 
for  the  tack  of  jurisdiction,  and  that  Judge 
Chatficld  still  retains  jurisdiction,  and  that 
all  of  the  interlocutor;  orders  made  tiyj 
Judge  Mayer  should  be  vscated,*and  Judge* 
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Oct.  Tebm, 


Ch&tfleld  eomiDAiided  to  proceed  with  the 
hearing  of  the  matter*  pending  before  him 
when  he  refuaed  to  proceed  further  with  the 
case  upon  the  filing  of  the  affidavit  ohject- 
ing  to  hie  further  exercise  of  jurUdiction. 

The  proceeding  to  retire  a  trial  judge  of 
a  United  States  court  from  further  hearing 
a  cose  of  which  he  hat  jurisdiction  had  ita 
origin  in  the  new  Judicial  Code,  effeotivi 
January  1,  1912,  and  constitutes  3  21  of 
that  Code.     It  is  as  follows: 

"Whenever  a  party  to  any  ectioi 
eeeding,  civil  or  criminal,  ahall  make  and 
file  an  affidavit  that  the  judge  before  who 
th«  action  or  proceeding  ii  to  be  tried  i 
heard  has  a  personal  bias  or  prejudii 
«itlwr  against  him  or  In  faTor  of  any  oppo- 
site party  to  the  suit,  suob  judge  shall  pro- 
ceed no  further  therein,  but  another  judge 
•hall  be  designated  in  the  manner  pre- 
•cribed  in  the  seetion  last  preceding,  or 
chosen  in  the  manner  prescribed  in  sec- 
tion twenty-three,  to  hear  such  matter. 
Every  sucli  affidavit  shall  state  the 
facts  and  the  reaaona  lor  the  belief  that 
such  hi  as  or  prejudice  exists,  and  shall  be 
filed  not  leas  than  ten  days  before  the  be- 
ginning of  the  term  of  the  oourt,  or  good 
oauM  shall  he  shown  for  the  failure  to  file 
it  within  such  time.  No  party  ahall  be 
titled  in  any  case  to  flle  more  than 
such  affidavit;  and  no  such  affidavit  shall  be 
filed  unless  accompanied  by  a  oertifica^  of 
counsel  of  record  that  such  affidavit  and 
application  are  made  in  good  faith.  The 
same  proceedings  shall  be  had  wben  the 
presiding  judge,  shall  file  with  the  clerk  of 
the  court  a  certificate  that  he  deems  him 
•elf  unable  for  any  reason  to  preside  with 
absolute  impartiality,   in   the  pending  suit 

The  basis  of  the  disqnaliflcation  is  that 
"personal  bias  or  prejudice"  exists,  by 
reason  of  which  the  judge  is  unable  to  im- 
partially exercise  his  functions  In  the  par- 
ticular case.  It  is  a  provision  obviously 
not  applicable  save  in  those  rare  instances 
^in  which  tlie  affiant  is  able  to  stat«  facts 
•  which  tend  to  show  not  merely  adverae  rul- 
ings already  made,  wbioh  may  be  right  or 
wrong,  hut  facts  and  reasons  which  tend  to 
show  personal  bias  or  prejndiee.  It  was 
never  intended  to  enable  a  diseontaited 
litigant  to  oust  a  judge  beeauae  of  adverse 
rulings  made,  for  snch  rulings  are  reriew- 
able  otherwise,  but  to  prevent  his  future 
action  in  the  pending  cause.  Neither  waa 
it  intended  to  paralyse  the  action  of  a 
judge  who  has  heard  the  case,  or  a  question 
in  it,  by  the  interposition  of  a  motion  to 
disqualify  him  between  a  bearing  and  a 
determination  of  the  matter  beard.  Thia 
••  the  plain  meaning  of  the  reqairemeut 


that  the  affidavit  shall  be  filed  not  lees  than 
ten  days  before  the  beginning  of  the  tei-m. 

The  case  of  Re  Iron  Clad  Ufg.  Co.  bad 
been  pending  since  May,  1011.  Thia  affi- 
davit was  not  filed  until  March  29,  1912. 
less  then  ten  days  before  the  April  term  of 
the  court.  In  the  meantime  that  company 
had  been  adjudged  a  bankrupt  against  much 
opposition  and  as  the  result  of  a  jury  trial, 
snd  Judge  Cbatfield  had  made  many  inter- 
locutory orders  in  reference  to  the  bank- 
rupt estate.  The  principal  matter  which 
was  then  pending  before  bjm  was  the  peti- 
tion of  certain  creditors  of  the  lion  Clad 
Manufacturing  Company  to  have  the  re- 
ceivership for  the  property  of  that  com- 
pany extended  so  as  to  include  the  cor- 
porate property  of  the  Steel  Barrel  Com- 
pany. This  was  very  earnestly  contested. 
On  March  15,  1B12,  Judge  Chatfleld  handed 
down  tbe  opinion  reported  in  1B4  Fed.  906, 
denying  tbe  application  upon  the  ground 
that  the  matter  was  one  which  should  be 
asserted  by  a  plenary  suit.  The  order 
denying  that  application  did  not  go  down, 
because  of  the  interposition  of  tbe  motion 
for  a  rehearing  or  to  file  a  new  application, 
on  March  29,  1912,  while  Judge  Veeder,  an- 
other of  the  judges  of  the  eastern  district, 
presiding,  which  waa  immediately  re- 
ferred by  Judge  Veeder  to  Judge  Chat- 
field.  Thereupon  and  before  the  later  could  ij 
act  upon  it,  and  on  the  same'day,  the  dis-* 
qualifying  affidavit  was  filed.  Tine  action 
f  Judge  Chatfield  is  fully  shown  by  the 
irder  and  certificate  set  out  heretofore. 

We  shall  not  pass  upon  the  timeliness  of 
the  affidavit,  nor  upon  the  Iqfal  suDlcieney 
of  the  facts  therein  stated,  as  affording 
ground  for  the  averment  that  "personal  bias 
or  prejudice"  existed.  If  Judge  Chatfield 
had  mled  that  the  affidavit  had  not  been 
filed  in  time  or  that  it  did  not  otherwise 
conform  to  the  requirement  of  tbe  statute, 
and  had  proceeded  with  the  case,  his  action 
ight  have  been   excepted  to  and   assigned 

error  when  the  case  Anally  came  under 
the  reviewing  power  of  an  appellate  tri- 
bunal. Henry  v.  Speer,  201  Fed.  869;  Ex 
parte  M.  K.  Fairbank  Co.  194  Fed.  078;  Ex 
parte  Glasgow,  105  Fed.  780,  affirmed  by 
this  court  in  225  U.  S.  420.  60  L.  ed.  1147, 
32  Sup.  Ct.  Rep.  753.  But  this  is  not 
what  happened.  Judge  Chatfield  held  that 
the  affidavit  was  sufficient  in  law  to  make 
it  bis  duty  to  proceed  no  further.  Acting 
upon  that  determination  he  certified  his 
withdrawal  and  the  affidavit  to  the  senior 
oinmit  judge  that  he  mifi^t,  in  the  exer- 
cise of  his  jurisdiction  under  914  of  the 
new  Judicial  Code,  designate  another 
judge  to  proceed  with  the  hearing  of  the 
ease.  It  is  obvious  that  if  the  deaignation 
of  Judge  Mayer  under  these  oonditiona  was 
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whollj  bejond  th«  JudielAl  power  of  the 
senior  circuit  judge,  his  authority  to  make 
any  order  or  decree  actiog  thereunder 
might  have  been  excepted  to,  and  thus 
made  the  snbjeet  of  ravlew  in  due  course 
of  law. 

The  writ  of  mandamiu  will  be  grantt^fl  b; 
this  court  only  when  it  is  clear  and  india- 
putahle  that  there  is  no  other  legal  remedy. 
Ex  parte  Newman,  14  Wall.  1S2,  tB5,  20  L. 
ed.  87T,  87»;  Bayard  v.  Unit«d  States,  IZT 
U.  S.  246.  32  L.  ed.  110,  8  Sup.  Ct.  Rep. 
1223;  Re  Morrison,  147  U.  S.  14,  37  L.  ed. 
GO,  13  Snp.  Ct  Rep.  240. 

Judge  Lacombe  was  clearly  caltod  upon 
to  determine,  in  the  exerciae  of  hii  juris- 
diction as  the  senior  circuit  judge,  whether 
the  situation  was  one  in  which  he  should 
designate  a  judge  in  the  room  and  place  of 
«Judge  Chatfield.  Ee  determined  the  matter 
*  adversely  to  the  petitioners.  If'in  this  he 
made  a  mistake,  it  waa  one  made  in  tile 
course  of  the  exercise  of  his  legitimate 
jurisdiction  under  g  14  of  the  new  Judicial 
Code,  and  we  cannot  compel  bim,  through 
a  writ  of  mandamus,  to  undo  what  has 
thua  1>een  done.  Ex  parte  Burtis,  103  U.  S. 
S38,  26  L.  ed.  392;  Re  Parsons,  150  U.  S. 
160,  37  L..  ed.  1034,  14  Sup.  Ct.  Rep.  60. 

Aside  from  what  has  been  said,  the  long 
debj  in  asking  the  extraordinary  remedy 
of  mandamus  would  fully  justify  this  court 
in  the  exercise  of  a  sound  discretion  in 
denying  relief. 

The  rule  must  be  discharged. 

>m  V.  8.'  L) 
MAITIE  W.  JACKSON  ct  aL,  Appts., 

UNITED  STATES. 

ComiEBOB  a  8*)— Watkbb— RioHTs  a»  Be- 
tween State  abd  Dnitid  States— Mis- 
sissippi Leveeb. 

_  1.  Nothing  in  the  congrpssional  legiala- 
Uon  creating  the  Misaisaippi  river  commis- 
sion, with  power  to  improve  the  navigation 
of  the  river  and  to  build  levees  for  that 
purpose,  justifies  the  conclusion  that,  ir- 
respective of  navigation,  Congress  aaaumed 
the  control  of  the  entire  work  of  protec- 
tion from  overflow  by  levees,  to  the  dis- 
placement of  tlie  state  or  local  author  it  iel. 
[EM.  Note.— For  other  cttei>.  ■««  Commerce, 
Cmt.  DIK.  I  I:  Dsc.  DIE.  |  a.'] 
BUINEITT   DOUAIN   (I   2*)— Wjiat  CoRsti- 

TUTE8  TaBIBO— OVEBTLOW. 

2.  Tlii^  building  of  levees  along  the  bank 
of  the  Missisaippi  river,  or  the  closing  of 
breaks  therein  for  the  purpose  of  retaining 
the  water  in  the  river,  whereby  the  levec  of 
riparian  owners,  built  to  protect  their 
lands,  became  ineffective  because  of  the 
resulting  increase  of  the  volume  of  water 
in  the  river,  and  the  raising  of  the  flood 
level,  would  not  rIvc  a  right  of  action  as 
against  an  iadividnal  for  the  resulting  in- 

■For  othar  cBtien  ret  Bame  loplc  ft  t  numbis  In 


support  a  claim  against  be  United 
States,  where  the  acts  are  those  of  the  gov- 
ernment, on  the  theory  of  a  taking  of  prop 
erty  for  which  compensation  must  be  made. 
IJM.  Note.— For  otber  cuas,  sea  Bmlaent  Do- 
main, Cant.  Die.  II  t-U;    Dsc.  Dt|.  |  L*] 

EifTiraitT  DoMAiR  (I  2*)  — What  Oombti- 
TUTEB  Taking— OVKSFLCW. 

3.  Raising,  strengthening  nnd  extending 
the  line  of  levees  at  certain  points  along 
the  Mississippi  river,  and  tiius,  temporarily, 
at  least,  increasing  the  Hood  level  in  times 
of  high  water  without  building  a  line  of 
levees  along  minor  basins  on  the  east  bank, 
to  afford  means  of  protection  from  the  in- 
creased danger  of  overflow,  would  not  ren- 
der even  an  individual  Liable  for  the  result- 
ing injury  to  lands  and  crops,  and,  when  the 
acts  are  those  of  the  Federal  government, 
do  not  amount  to  a  taking  of  property  for 
which  compensation  must  be  made. 

[Ed.  Note.— For  other  case*.  Ma  Bmlntot  0»- 
malB,  Cent.  Die  11  l-U :    Dec.  Dig.  I  I.*l 

EuiNEnr  Domain  ({  D3*)— CoNSxomNTiA^ 
Dahaobb— IMPXCVINQ  Navigation. 

4.  The  damage  to  the  lands  and  crops  of 
iparian   owners   on   the   Mississippi    river 


from  the 


I  the  volume  of  water  re- 


by  work  done  t^  the  Federal  government  ii 
i^  tributaries  in  order  to  deepen  the  clian- 
nel  and  improve  the  navigable  capacity  of 
the  river  is  too  remote  and  consequential  to 
require  compensation. 

[BM.  Note.— For  other  caiao.  sae  Eminent  Do- 
main, Cent.  DIf .  uai.m;   Dw.  Dig.  |  ai.*] 

IKo.  720.] 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  peti- 
tion in  a  suit  to  recover  from  the  United 
Stales  the  value  of  property  asserted  to 
have  been  taken  in  ttie  course  of  improving 
the  Mississippi  river.    Afllrmcd. 

See  same  case  below,  47  Ct.  CI.  570. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Holmes  Conrad  and  Waltman 
H.  Conaway  for  appellants. 

Assistant  Attorney  General  Thompson 
and  Mr.  J.  Harwood  Graves,  Aasiftsnt  At- 
torney,  for    appellee. 

*Mr.  Chief  Justice  White  delivered  the? 
opinion  ol  the  court: 

This  suit  was  brought  to  recover  from 
the  United  States  the  value  of  property  as. 
serted  to  have  been  totally  destroyed  or 
rendered  completely  valueless  as  t)ie  result,. 
of'certain  public  work  "done  in  pursuance* 
of  the  acts  ol  CongrcM  authorizing  it,  for 
the  public  benefit,  under  the  direction  of 
the  ilississippi  River  Commission  and  tlie 
Secretary  of  War  and  the  United  States  en- 
gineers."   And  it  was  ebargod  that  under 


1.  Diss.  1»7  to  date,  *  RepT  lod 


,dn,Googlc 


lOU 


S3  SDPRBMB  COURT  REPORTEK. 


Oor.  Tn 


the  circumstances  stated  and  the  facts  al- 
leged, tbe  property  had  been  taken  bj  the 
United  SUtes  for  public  use  "within  the 
meaning  of  the  constitutional  provision," 
and  it  was  averred  tbat  there  wu  coose- 
quentlj  imposed  "on  tbe  United  States  an 
implied  obligation  to  malce  compensation 
for  the  property  so  taken  and  destroyed." 
It  becomes  necessary  to  give  a  brief  de- 
scription of  the  topography  of  the  country 
In  which  the  property  in  queation  is  situ- 
ated, in  order  to  make  cleai  its  relation  to 
the  public  work  which  it  is  asserted 
ttituted  a  taking  within  the  meaning  of 
the  Constitution. 

The  valley  of  the  Mississippi  river  may 
in  a  broad  sense  be  said  to  commence  at 
Cape  Girardeau,  IbliBsouri,  and  to  extend 
from  there  to  the  mouth  of  the  river  at  the 
Gulf  of  Heiico.  The  river,  however, 
course  to  tbe  ooean,  does  not  run  through 
the  center  of  the  vast  fertile  and  alluvial 
plains  which,  in  a  eomprehen 
generio  sense,  constitute  the  delta  of  the 
Mississippi.  On  the  contrary,  the  situation 
of  the  river  in  this  respect  varies,  occasioned 
by  the  fact  that,  at  divers  places,  the  up- 
land or  hill  country  approaches  to  or  consti- 
tutes the  bank  of  the  river.  Tbe  differ- 
ence in  this  regard  is  marked  between  the 
west  and  the  east  banks.  The  west  bank 
is  divided  into  four  great  basins, — the 
Francis  basin,  which  extends  from  Cape 
Girardeau  to  Helena;  the  White  River 
basin,  which  extends  from  Helena  to  the 
mouth  of  the  Arkansas;  the  Tensas  tMuin, 
which  extends  from  tbe  mouth  of  the  Ar- 
kansas to  the  mouth  of  tbe  Red  river;  and 
the  Atchafalaya  basin,  extending  from  the 
mouth  of  tbe  Red  river  to  the  Gulf.  Prac- 
tically in  the  long  sweep  from  Helena, 
^  where  St.  Francis  basin  ends  and  the  White 
•  River  bssin'hegins,  to  tbe  ending  of  the 
Atchafalaya  basin  at  the  Gulf,  there  is  no 
real  topographical  distinction  between  the 
basins,  the  west  bank  of  the  river  in  thai 
great  distance  consisting  of  alluvial  coun- 
try having  generally  a  very  wide  though 
varying  expanse.  The  division  into  basins, 
putting  out  of  view  the  St.  Francis  basin, 
is  therefore  merely  the  result  of  a  oonsid- 
eration  of  the  watershed  of  e^  ch  basin,  all 
the  water,  however,  from  each  ultimately 
finding  its  way  to  the  Oulf  of  Mezieo, 
either  through  the  Mississippi  river,  or  in 
the  lower  basins  in  part,  at  least,  by  the 
meana  of  streams  flowing  independently  of 
the  Uiisissippi  river  to  Uw  Quif  of  Maxieo. 
On  the  east  bank  the  situation  is  different. 
In  the  long  stretch  tram  Cairo,  Illinois, 
to  a  point  a  short  distance  below  Memphis, 
generally  speaking,  the  hills  and  uplands 
border  th*  river  and  constitute  Its  banlc 


From  the  point  below  Memphis  to  which 
we  have  referred,  to  Vicksburg,  Mississippi, 
this  is  not  the  case,  and  there  is  a  great 
basin  known  as  the  Yaioo  basin,  which, 
aside  from  peculiarities  of  its  own,  may  be 
said  to  possess  the  same  general  eharaeter- 
iatics  aa  the  basins  on  the  west  bank  of 
the  river.  From  Vicksburg  where  the  up- 
lands come  to  the  river  and  constitute  its 
bank,  down  to  Baton  Rouge,  Louisiana, 
where  tbe  hills  or  uplands  permanently  re- 
cede from  the  river,  a  different  condition 
from  that  which  exists  on  the  west  banlc 
obtains.  As  we  are  concerned  only  with 
the  situation  below  Natchez,  we  put  out  of 
view  any  statement  concerning  the  east 
bank  between  Vicksburg  and  Natchcs,  and 
refer  only  to  the  conditions  existing  on  the 
east   bank     between     NatcheE    and     Baton 

From  Natcbes,  where  the  hills  or  uplands 
constitute  the  bank  of  the  river,  to  Baton 
Rouge,  the  line  of  hill  or  upland  does  not 
follow  the  course  of  the  river,  but  recedes 
therefrom  for  a  certain  distance  and  then 
again  abuts  on  the  river,  this  process  being 
repeated  from  point  to  point  until  Baton 
Rouge  is  reached.  Of  necessity,  therefore,^ 
■^»etween  the  point  of  each  departure  of  the* 
uplands  from  the  river  to  the  point  of  re- 
approach,  there  is  an  area  of  alluvial  coun- 
try bounded  on  the  vreat  by  the  river  and 
constituting  its  bank,  on  the  east  by  the 
hills,  which,  aa  it  were,  like  a  festoon  or 
semicircle  inclose  the  alluvial  area  between 
the  river,  the  base  of  tbe  uplands  or  hills, 
and  the  points  of  departure  from  and  ap- 
proach to  the  river,  as  above  stated. 

These  various  areas  constitute,  in  ths 
nature  of  things,  minor  basins  having  their 
own  watershed.  And  between  Natches  and 
Baton  Rouge  there  are  five  of  these  minor 
basins,  one  between  Natchez  and  Ellis 
Cliffs,  IB  miles  below  Natchez,  another  be- 
tween Ellis  Cliffs  and  Fort  Adams,  3S  miles 
below  Ellis  Cliffs,  a  third  between  Fort 
Adams  and  Tunica,  IT  miles  below  Fort 
Adams,  and  two  others  between  Tunica  and 
Bayou  Sara,  23  miles  helow  Tunica,  and 
from  Bayou  Sara  to  Baton  Rouge,  a  dis- 
tance of  35  miles.  These  subordinate  basins 
are  included  in  a  general  local  levee  dis- 
trict known  aa  the  Homochitto  dietrict.  A 
full  and  accurate  statement  conoeming  these 
basins,  of  their  relation  to  levee  building, 
and  overflow,  will  bs  found  in  Document  No, 
1010,  House  of  Representatives,  SSd  Con- 
gress, third  session,  being  *  letter  of  t^ 
Secretary  of  War  transmitting  to  tha 
House  of  Representatives  a  full  report  of  a 
survey  made  by  direction  of  Congress,  bj 
the  Mississippi  lUver  Commission,  of  these 
basins.     Of  the   ba^n   between    Ellis   Cliff 


,r,n,GOOglC 


1912. 


JACKSON  T.  nNTTED  STATBS. 


1013 


■nd  Fort  Adtxaa,  Hhe  report  of  the  eom- 
tnissioD  makes  the  following  lUtement: 

"Between  ElIU  Cliffi  sod  Fort  AdamB, 
K  distance  of  39  milea  by  river,  lies  a  basin 
whose  protection  from  floods  is  greatly  com- 
plicated b;  the  presence  of  lalfea,  streams, 
and  SRampa. 

"It  hoa  a  total  area  of  0B,41Z  i 
elndiDg   0,781   acres   of  cleared   and   49,631 
•Area  of  wooded  land,  the  aaaaaaed  value 
which  is  S204,73e. 
^     "The  systematic  protection  of  the  basin 
*  as  a  whole  ie>  impracticable  without  includ- 
ing drainage  work  of  large  proportions. 

"It  will  be  obaerved  that  there  is  a  large 
amount  of  cleared  land  which  is  now  being 
cultivated,  although  meagerly  protected 
from  flood*  hy  small  private  leveea. 

"Owing  to  the  extent  of  swamp  lands 
the  cultivated  ares  eould  not  be  greatly 
extended  by  the  construction  of  a  Isves 
along  tiie  river  front. 

"The  benefits  to  be  derived  from  the  con- 
atruction  of  a  levee  are  relatively  small  sj 
eompued  with  the  cost,  and  the  work  can- 
not be  recommended." 

In  February,  18M,  the  appellants  or  their 
predecessor!  in  title,  for  whom  they  have 
been  Bubstitnted  on  the  record,  flled  theii 
petition  in  the  court  of  claims  against  tbi 
United  States,  alining  themselves  to  be 
the  owners  of  various  tracts  of  land 
Adams  county,  Mississippi,  composing  three 
plantations.    It  was  all^^  as  follows: 

"2.  That  before  and  prior  to  the  year 
1890,  said  plantation,  from  its  natural  sit- 
uation, was  comparatively  high  and  exempt 
from  overflow  from  the  waters  of  the  Missis- 
sippi river,  encept  at  long  intervals,  and 
the  occurrence  of  snch  overflows  did  not 
materially  affect  its  productive  capacity  or 

"That  said  plantation  was  highly  im- 
proved, well  stocked  with  laborers  and 
tenants,  yielded  yearly  large  crops  of  cotton, 
oom,  and  other  products,  and  was  worth 
the  sum  of  $50,000. 

"3.  That  about  the  year  18B3  the  officers 
and  agents  of  the  United  States,  in  pur- 
suance of  the  act  of  Congress  creating  the 
Uississippi  Biver  Commission,  and  of  the 
subsequent  acts  for  the  improvement  of 
the  navigation  of  the  Mississippi  river, 
adopting  the  so-called  Eads'  plan,  pro- 
jected, and  have  conatructed,  and  are  con- 
structing, a  system  of  public  woilts  for 
the  purpose  of  ao  confining  the  waters  of 
the  river  between  llnea  of  embankment,  or 
.  laveea,  as  to  give  increased  elevation  and 
•  T«]oaity*and  force  to  the  current  in  order 
to  acour  and  deepen  the  ehanuel,  and  have 
ttna  eaused  an  increased  and  abnormal  ele- 
vatiMi  of  at  least  4  feet  to  the  waters  of  the 
itrcr  at  the  high  water  or  flood  atagei  and 


I  for  aaid  purposes  have  adopted  and  made 
use  of  systems  of  public  and  private  levees, 
originally  oonstrocted  for  the  reclamation 
of  overflowed  lands,  on  the  weat  bank  from 
the  highlands  of  Arkansas  to  the  month  of 
the  Red  river,  and  from  the  mouth  of  the 
Red  river  to  the  Passes,  and  on  the  east 
bank  from  the  highlands  of  Tennessee  to 
the  mouth  of  the  Yasoo  river,  and  from 
Baton  Rouge  to  the  Passes ;  but  from  the 
mouth  of  the  Yazoo  river  to  Baton  Rouge, 
instead  of  adopting  and  constructing  levees, 
have  made  use  of  tbe  highlands  skirting 
the  river  for  said  purpose,  and  have  thus 
placed  the  plaatationa  of  petitioners,  and 
others  similarly  situated,  between  the  lines 
of  embankment,  and  exposed  to  the  full 
force  of  the  currents  of  the  river,  vrlth 
such  increased  and  abnormal  flood  level. 

"And  are  so  raising,  oulajging,  Etrraigth- 
ening,  adding  to,  and  constructing  such 
levees,  as  to  cauaa  the  plantations  of  peti- 
tioners, and  others  ao  situated,  to  be  flooded 
annually  by  the  waters  of  the  river,  and  to 
destroy  the  oropa  growing  and  grown  there* 
on,  and  to  drown  the  live  stock,  and  to  un- 
dermine and  wash  away  the  buildingi^ 
fence*,  and  other  improvements,  and  to  fill 
up  the  drains  and  ditches,  and  to  wash  off 
the  soil,  and  to  cover  the  lands  with  sand 
and  gravel,  and  to  render  them  unfit  for 
cultivation,   and   to  entirely   destroy   their 

"4.  That  in  pursuauce  of  the  nid  plan  for 
the  improvement  of  the  navigation  of  the 
river,  the  said  olQcers  and  agents  of  the 
United  States  have  undertalcen  to  close  the 
Atchafalaya  riv^,  a  natural  outlet  carry- 
ing off  near  one-third  of  the  surplus  waters 
of  the  Mlsaissippi,  and  to  force  the  waters 
the  Red  river  and  its  tributaries  from 
their  natural  course  through  the  Atoha- 
falaya  river  to  the  Gulf  of  Mexico,  into  the^ 
channel  of  the  Uississippi  river,*ai)d  have* 
so  obstructed,  and  are  so  obstructing,  the 
passage  of  the  surplus  waters  throng  the 
Atchafalaya,  as  to  cause  the  vraters  of  the 
rivers  at  the  flood  stage  to  annujUly  back 
up  and  overflow  the  lands  of  petitioners,  and 
to  destroy  the  crops  growing  and  grown 
thereon,  and  to  deposit  thereon  superin- 
duced additiona  of  water,  earth,  sand,  and 
gravel,  so  as  to  render  them  unfit  for  cul- 
tivation, and  to  entirely  destroy  their  value. 

"5.  That  by  reason  of  the  pronises  afore- 
laid,  the  lauds  of  petitioners,  which  before, 
from  their  natural  sitnaUon,  were  compara- 
tively high  and  secure  from  overflow,  have 
been  flooded  annually  by  the  waters  of  the 
rivers  thus  confined  in  the  years  1890,  1891, 
1S92,  and  18B3,  and  the  cnqM  growing  and 
grown  thereon  have  been  each  year  destroyed 
by  said  overflows,  so  caused,  and  the  live 
stock  drowned,  and  buildings  and  fences  and 
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other  fmprovementa  undermined  and  waalied 
«(taf,  uid  tha  ditehei  uid  drain*  filled 
And  the  Mil  wuhed  off,  uid  covered  with 
iuid,  and  earth  and  gr&vel,  bd  aa  to  render 
tbem  nnfit  for  cultivation,  and  to  entirely 
dMtrof  their  value,  to  the  iojurj  and  dam- 
age   of    petitioner*,    a*    followa,    to    wit: 

Following  an  enumeration  of  loat  of 
crops  and  personal  property  in  the  yean 
1S90,  1891,  1892,  and  1B93,  and  the  fixing 
of  the  value  of  the  land  at  tS0,00O,  re- 
covery was  prayed  of  (10T,2&TJ0,  aaaerted 
to  be  due  became,  under  the  faoti  alleged, 
there  had  been  a  talcing  of  the  property  1^ 
the  United  State*  for  public  uae. 

A  demurrer  to  this  petition  was  over- 
ruled on  June  1,  1899.  The  nature  of  the 
ruling  ii  indicated  by  the  following  excerpt 
trtaa  the  opinion,  reported  in  31  Ct.  CI. 
318: 

THie  petition  undoubtedly  set*  up  loesea 
which  are  in  the  nature  of  consequential 
damagea,  of  which  the  court  ha*  not  jurii- 
diction.  The  government  may  have  in- 
ereaaed  the  effect  of  the  flood  wrongfully  or 
rightfully  by  the  ereetian  of  its  levees;  but 
fit  did  not  in  the  eonatttutional  •senae  of 
the  term  take  the  claimant**  cotton,  mules, 
com,  cattle,  and  *heep  for  public  use.  Such 
a  claim  is  not  founded  on  an  implied  con- 
tract, and  of  it  the  court  has  not  jurisdic- 
tion. But  the  petition  doe*  allege  that 
'Hm  value  of  the  land  and  tiie  Improvement* 
deatn^ed  was  tSO.OOO;'  end  that  taking  is 
presenting  by  allegations  so  closely  resem- 
bling thoee  in  the  Pumpelly  v.  Green  Bay  k 
M.  Canal  Co.  Case  (13  Wall.  136,  20  L. 
ed.  S57),  that  this  court  does  not  feel  at 
liberty  to  asy  that  they  present  no  valid 
cause  of  action." 

It  la  stated  in  the  record  that  during  the 
year  1908,  first,  aecond,  and  third  supple- 
mental petitions  were  filed,  although  they 
are  not  reproduced,  but  the  court  below  in 
its  opinion  deidarea  the  aggr^ate  damagte 
claimed  was  1509,702.50.  To  these  peti- 
tions a  demurrer  seem*  to  have  been  filed 
by  the  United  States,  which  waa  paased 
upon  in  1910,  the  order  on  the  subject 
reading  as  follows: 

"Within  the  former  ruling  in  this  ease 
(31  Ct.  a.  318),  the  demurrer  to  the  orig- 
inal and  supplemental  petitions,  in  so  far 
a*  they  or  either  of  them  aver  a  taking  of 
real  estate — within  six  yean  from  the  date 
of  filing  of  aaid  petitions — by  overflow  prox- 
imately caused  by  the  oonstrnetion  of  leveea 
or  other  public  works  In  the  improvement 
of  the  navigation  of  the  Mississippi  river 
ponniant  to  acta  of  Oongre**  and  within  the 
ruling  of  the  oaaea  of  Pumpelly  v.  Green 
Bay  &  M.  Canal  Co.  18  WalL  IW,  20  L.  ed. 
567.  and  United  SUtes  v.  I^mah,  IBS  U.  8. 


445,  4T  L.  ed.  539,  23  Sap.  Ct  Rep.  349,  ia 
overruled. 

"But  as  to  the  alleged  annual  deatruc- 
tion  of  crops  and  personal  property  on 
said  land  so  taken  by  overflow,  the  demurrer 
is  suitained." 

Besides  the  supplemental  petitions  just  re- 
ferred to  and  the  action  of  the  court  there- 
on in  the  period  of  sixteen  years  which' 
elapsed  between  the  entry  of  tbe  order  over- 
ruling the  first  demurrer  in  ISBO  and  Jan- 
uary 6,  1012,  when  what  i*  styled  a  fourth 
supplemental  petition  was  filed,  many  pro- 
ceedings were  bad,  such  as  a  hearing,  the 
making  of  findings  of  fact  and  conclu-^l 
sions  of  1aw,*filing  of  motions  to  set  sside* 
the  same,  to  amend  the  findings,  etc.,  etc, 
none  of  which  we  need  particularly  refer  to 
because  in  the  first  place,  although  men- 
tioned, they  are  not  reproduced  in  the 
record,  and  in  the  second  place,  because  we 
take  it  that  the  filing  of  the  fourtti  supple- 
mental petition  was  by  permjaaion  of  the 
court  and  with  the  consent  of  the  United 
Statea,  permitted  for  the  purpose  of  restat- 
ing the  caae  of  the  claimant*  in  its  best 
possible  aspect,  so  that,  in  the  light  of  what 
had  tranapired,  a  final  diapoaition  of  tba 
controversy  might  be  1:ad.  We  ao  c^tdude- 
becausB  there  is  not  the  slightest  indica- 
tion in  the  record  of  any  objection  having 
been  made  to  the  filing  of  the  fourth 
amended  petition,  and  because  obviously  it 
had  the  significance  which  we  attribute  to  it 
I  the  finding*  of  fact  which  the  court 
made  the  baaia  of  the  decree  which  is  here- 
under review  in  most  important  particular*, 
but  copiea  and  reproduces  the  all^ations- 

the  fourth  supplemental  petition.    It  be- 

nea  important,  therefore,  to  exactly  un- 
derstand the  issues  presented  by  this  peti- 
tion before  coming  to  consider  and  dispoae 
of  the  ease.  And  to  this  end,  omitting  all 
reference  to  averments  relating  to  the  mero 
description  of  tbe  property  involved  or  its- 
value,  we  shall  endeavor,  not  following  the 
order  of  statement  in  the  pleading,  to- 
accurately  summarize  its  contents. 

Fir*t  A*  to  the  situation  of  the  land*.  It 
was  averred  that  laid  "lands  are  aituated 
at  Jackson  Point,  in  the  Alluvial  valley  of 
the  Mississippi,  on  tbe  left  bank  of  the 
river,  40  miles  below  Natchez  and  2S  miles 
above  the  mouth  of  Red  river.  Iliat  the 
basin  In  which  the  Jackson  lands  are  situ- 
ated commences  at  Ellis  Cliffs,  about  20 
mQes  below  Natchex,  and  extend*  to  Fort 
Adams,  about  50  miles  below,  with  an  aver- 
ags  width  of  8  miles  and  a  maximum  width 
of  0  miles,  and  i*  one  of  sis  (8)  small 
baain*  of  the  Homochitto  basin," — a  4e-  - 
aeription  which,  beyond  doubt,  flxea  the  lo-^ 
cation  of  the  lands  as  within'the  minor* 
haain   lying  between   Ellis   Cliffs   and   Fort 
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Adams,  the  area  and  description  of  which, 
aa  given  in  the  recent  report  of  the  Missia- 
■ippi  River  Cammiaaion,  we  have  before 
reproduced. 

Second.  At  tc  the  condition  of  the  prop- 
«rt7  prior  to  the  doing  of  the  acta  com- 
plained ol,  it  Bu£Bcet  to  lay  that  It  wai 
alleged  that  by  means  of  levee  protection 
resulting  from  work  done  b;  the  owner*  of 
the  property  along  the  river  bank,  the  prop- 
■er^  had  been  protected,  that  crops  of  Urge 
value  had  been  raised  thereon,  and  that  im- 
^ovemeuta  had  been  put  thereon,  and  that, 
M  a  result  of  thia  protection  by  the  leveea 
built  by  the  owners,  although  the  property 
waa  occasionally  overflowed  by  breaiu 
the  levee,  the  overflow  when  it  came  v 
not  deetruative  or  of  (uch  long  duration 
to  prevent  the  making  of  a  crop,  and  that 
*he  property  was  hi^ly  improved,  stocked 
vith  implements,  etc,  as  alleged  in  the  orig- 
inal petition,  and  was  oi  great  productive 
capacity  and  of  latga  value  to  the  owners. 

Third.  The  facta  from  which  it  was  al- 
lied the  property  had  been  bo  injured  or 
destroyed  by  work  done  by  officers  of  the 
United  States,  as  to  oonstitute  a  taking  of 
the  property  by  the  United  Stataa,  for 
which  adequate  compensation  was  due,  are 
■tated  under  the  fullowing  headings.: 

a.  That  about  the  year  1883  the  officers 
and  agenta  of  the  United  States,  "in  pur- 
suance of  the  act  of  Congress  creating  the 
Mississippi  River  Camrnission,  and  of  the 
subsequent  acts  for  the  improvement  of 
the  navigation  of  the  Mississippi  river, 
Adopted  the  so-called  Eads  plan,  by  act  of 
Congress  approved  March  3,  1881,  [21  Stat. 
at  L.  46S,  chap.  136]  in  consequence  where- 
of have  projected,  and  have  constructed,  and 
are  constructing,  a  continuous  system  of 
public  works,  for  the  purpooe  of  so  con- 
flning  the  flood  waters  of  tbs  river  between 
lines  of  embankment,  or  levees,  aa  to  give 
increased  elevation  and  velocity  and  force 

flto  the  currents,  in  order  to  scour  and  deepen 
-•  the  channel, 'and  have  thus  caused  an  in- 
creased and  abnonnal  elevation  of  at  least 
S  feet  fa)  the  waters  of  the  river  at  tha  high 
■water  or  flood  stage;  and  for  said  purpose 
Jiave  adopted  and  made  use  o(  aystems  of 
public  and  private  levees,  originally  COB- 
«tnioted  for  the  reclamation  of  overflowed 
Inoda,  on  the  west  bank,  from  the  highlands 
-of  Arkansas  t«  the  mouth  of  the  Ked  river, 
«nd  from  the  mouth  of  the  Red  river  to  the 
Faases    ..."  , 

b.  That  for  time  beyond  the  memory  of 
-man  the  flood  waters  of  the  Missisaippi 
river,  poaaing  Helena,  Arkansas,  where  the 
highlands  abut  on  the  river,  hod  escaped 
into  the  White    river  and    Upper  Tensas 

I,  and  passed  in  part  through  varions 
'  1  bayous,  rivers,  or  streams  which. 


west  bank,  carried  to  the  Gulf,  independent- 
ly of  the  Mississippi,  waters  which  enter 
into  or  overflow  these  great  watersheds.  It 
being  moreover,  however,  alleged  that  if 
they — that  is,  the  waters  passing  Helena, 
and  which  did  not  eacape  into  tbe  White 
River  and  Tensas  basins — "ever  reached  the 
lands  of  claimants  in  sufficient  volume  to 
flow  them  were  speedily  reduced  by 
crevasses  on  the  west  bank,  which  allowed 
them  to  escape  into  the  Atohafalaya  basin, 
and  thus  relieved  the  lands  of  claimants." 

Tliat  in  executing  their  plans  as  above 
described,  the  officers  of  the  United  States 
had  by  the  levees  which  they  bad  constructed 
or  maintained  along  the  front  of  the  White 
river  and  Tensas  basins,  prevented  the 
flow  of  a  large  volume  of  water  into  those 
basins,  which  would  have  found  its  way  to 
the  Gulf  without  returning  to  the  Missis- 
sippi, aa  above  stated,  and  had  thus  in- 
creased largely  the  volume  of  water  flowing 
past  tbe  claimants'  land,  and  which  there- 
fore, in  time  of  flood,  would  rest  against 
the  levee  which  protected  their  lands  from 
overflow. 

c  That  for  the  purpose  of  carrying  out 
their  plans,  the  officers  had  built  a  Lvce  ton 
close  a  very  extensive*  break  or  crevasse  in* 
the  levees  on  the  west  bank,  opposite  to,  or 
nearly  so,  to  the  lands  of  the  claimant  on 
the  east  bank,  known  as  the  Bougere 
crevasse,  which  carried  off  a  great  volume 
of  water  and  relieved  the  pressure  on  the 
claimants'  levee,  and  thus  additionally,  by 
retaining  such  water  in  the  river,  augment- 
ing the  risk  of  overflow  by  increasing  the 
danger   of  a  break  in  the  levees  of  ctaim- 

d.  Because  yet  further  to  give  efl'eet  to 
their  plans,  the  officers  of  the  United  States 
had  prevented  large  quantities  of  water 
which  otherwise  would  have  reached  the 
Gulf  through  the  Atchafalaya  river,  front 
taking  that  course,  by  works  designed  to 
retain  water  in  the  Mississippi,  thus  caus- 
ing the  water  to  back  up  against  claimants' 
levee,  and  greatly  increasing  the  danger  ol 
overflow. 

e.  That  the  plantations  of  petitioners  are 
located  within  the  limits  of  a  narrow  strip 
of  land  lying  between  the  low  water  bank 
of  the  Mississippi  river  and  the  highlanda 
east  of  it,  between  Vicksburg  and  Baton 
Rouge,  where  the  highlands  Skirt  very 
closely  to  the  river  bank,  and  are  not  pro- 
tected by  levee  construction  other  than 
that  built  by  the  daimauta,  which  has 
been  destroyed  and  washed  away  by  the 
recent  flood  waters  of  said  river  after  the 
levee  system  had  practically  reached  a  state 
of  completion,  and   the  United  States   hod 
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sloaed  th*  Bougere  ereraase,  as  hereiiuLfter 
Alleged. 

"Thftt  the  United  Statea  haa  not  at- 
tempted to  connect  the  levee  line 
east  lide  of  said  Tirer  bj  the  couatruction 
ol  leveea  on  aaid  irr^ular  and  narrow  atrip 
of  land  lying  between  Vicksburg  and  Baton 
Bouge,  for  the  reason  that  the  coat  of  aaid 
levee  conatruction,  aa  abown  b;  tbe  Miaais- 
aippi  River  CommiaaioD'a  Report  for  1B96, 
and  the  report  and  ■urvej'  of  the  amall 
baaina  in  the  Homochitto  levee  district  be- 
tween  Ellia  Cliff  and  Fort  Adama,  made 
1806  by  Col.  Geo.  B.  McC.  Derby,  the 
engineer  officer  in  charge  of  aaid  diatrict, 
would  exceed  tbe  value  of  tbe  land  lying  be- 
«tween  the  river  and  the  foothilla  (of  which 
rpetitionera'  landa  are  a  part) ,  to  the 
amount  to  t2IM,SO0,  it  being  more  econom- 
ical to  uae  tbe  foothilla  aa  lereea,  as  now 
being  done,  and  pay  tor  the  laud  destroyed, 
than  to  build  leveea  on  the  eaat  bank  of 
aaid  river  between  aaid  city  of  Vickaburg 
and  the  city  of  Baton  Rouge.  That  the 
MisaiBaippi  River  Commisaion,  in  its  report 
for  the  year  ISIO,  in  part  aaya  that  the 
landa  ol  petitionera  are  now  aubject  to  per- 
petual inundation." 

The  court  Iwlow  made  elaborate  findings 
of  fact,  contained  in  twenty-flve  numbered 
paragrapha.  The  Srat  four  relate  to  the 
title  of  the  elaimanta  to  the  land  and  we 
need  not  review  them.  Findinge  6,  6,  7,  8, 
and  9  relate  to  the  condition  of  the  river 
prior  to  the  work  done  by  the  government, 
to  the  eacaping  of  water  into  tbe  White 
river  and  Tenaaa  baaina,  aa  alleged,  and  to 
the  increased  preaaure  brought  upon  the 
levees  protecting  the  landa  of  the  elaim- 
anta, to  the  greater  frequency  of  overflow 
of  auch  landa,  etc.,  etc.;  some  of  these 
findings,  as  we  have  said,  being  in  the 
very  worda  ol  the  allegationa  of  the  sup- 
plemental and  amended  petition  of  1012. 
Concerning  the  work  done  by  the  officera  of 
the  United  Statea,  findings  numbered  10, 
11,  and  16  contain  the  following: 
"X. 
Trior  to  the  year  1883,  the  atatea  and 
local  authoritiea  bad  constructed  uneon- 
nected  lines  ot  levees  for  the  protection  and 
reclamation  of  lands  subject  to  overflow 
from  the  mouth  of  Red  river  to  the  month 
of  Arkanaaa,  and  from  the  mouth  of  the 
Yazoo  to  the  highlanda  below  Memphis.  The 
fiood  watera  of  1882  deatroyed  miles  of 
these  levees. 

"Beginning  about  the  year  1863,  and  con- 
tlnuing  to  the  present  time,  the  offlcera  and 
agenta  of  the  United  States,  pursuant  to 
an  act  ol  Congresa  creating  the  Miaaii- 
sippi  River  Commission  and  tbe  other  acts 
amendatory  thereof,  and  for  the  improve- 
ment of  the  Mlasisaippi  river  for  navigation. 


adopted  a  plan,  the  so-called  Eads  plan,*and* 
in  consequence  thereof  have  projected  and 
conatructed  and  maintained,  and  are  now 
engaged  in  eonatructing  and  maintaining, 
certain  lines  of  leveea  on  both  aides  of  the 
river  at  various  places  for  various  distances 
from  Cairo,  Illinois,  to  near  the  Head  Of 
the  Passes,  a  distance  of  1,050  miles  by 
river  from  Cairo,  and  the  local  authorities 
or  organizations  of  the  states  bordering 
along  the  river  on  both  aides  from  Cairo 
to  the  Gulf  have  before  and  since  1883 
conatructed  and  are  now  constructing  and 
maintaining  certain  linea  ol  levees  at  vari- 
ous places  and  of  various  lengths,  for  the 
purpose  of  protecting  and  reclaiming  landa 
within  their  respective  districts  from  over- 
flow in  times  of  high  water. 

"The  leveo  lines  so  constructed  by  ths 
United  States  and  local  authorities  bavs 
been  joined,  thus  giving  a  continuous  line 
of  leveea,  as  contemplated  by  the  Eads  plan, 
with  the  result  that  tiie  flood  waters  of  the 
Mississippi  river  to  a  great  extent  ara 
confined  within  and  between  aaid  levee  lina, 
snd  encompassed  within  a  narrower  scope 
than  heretofore,  acquired  an  increaaed 
velocity  and  higher  elevation,  and  the  cur- 
rent thereof  has  become  stronger  and  more 
forceful. 

"The  plan  of  the  ofBccra  and  agents  of 
the  United  Statea  so  acting  waa  to  increase 
aaid  velocity  and  scouring  power  of  the 
water,  and  to  acour  and  deepen  the  channel 
of  the  Mississippi  river,  and  thereby  im- 
prove it  for  navigation,  and  the  purpose 
of  the  officers  and  agents  ol  the  state  and 
local  authorities  eonatructing  lines  of* 
levees  at  various  pointa  along  and  on  both* 
aides  of  the  river  was  to  reclaim  and  to  pro- 
tect land  from  overflow  in  times  of  high 
water.  By  ao  doing,  the  watera,  being  thus 
confined  within  a  narrower  compass,  as 
above  Indicated,  have  attained  a  higher 
elevation  of  approximately  0  feet  in  timea 
of  high  water. 

"XI. 

Trom  Cairo,  Illinois,  to  near  the  mouth 
of  the  Yazoo  river,  just  north  of  Vldia- 
burg,  the  Missiaaippi  river  is  practically 
leveed  on  both  sides,  except  on  the  east 
side,  where  the  highlands  abut  on  or  near 
tbe  river  in  Kentucky  and  Tennessee  (from 
Port  Jefferson,  Kentucky,  to  a  short  dis- 
tance south  of  Memphis,  Tennessee],  and 
thence  on  the  west  aide  to  near  the  Head 
of  the  Passes,  or  to  a  point  1,060  miles  hy 
the  river  from  Cairo,  and  on  the  eaat  aida 
from  Baton  Bogue  to  the  same  point  n^ 
the  Head  of  the  Fasaes,  leaving  a  gap  in  the 
line  of  levees  ot  234  milee  In  length,  from 
the  month  of  tbe  Yazoo  river  to  Baton 
Bouge,  unleveed,  where  the  foothills  in 
some  places  hug  closely  to  the  eaat  baak 
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of  th«  river,  and  »t  other  point*  are  from 
X  to  0  mile*  from  tlie  river,  in  trhieli  itrip 
«f  territorj  tlie  lands  d[  claimant!  are 
located  between  the  highland*  and  the  river, 
a*  before  itated. 

"The  extension  of  the  general  levee  sys- 
tem by  the  United  States  and  the  local  au- 
thorities since  the  United  States  adopted 
to  Its  use  and  aasumed  'permanent  control' 
of  the  levee*  theretofore  oouatructed  b; 
state  and  local  authorities,  has  resulted  in 
an  increased  elevation  of  the  general  flood 
levels,  which  subjects  the  claimants'  lands 
to  deeper  overflow  than  they  were  subject 
to  formerly,  or  would  be  subject  to  now,  if 
the  levee  system  were  not  in  existence,  and 
consequently  has  destroyed  its  value  for 
agricultural  and  grazing  purposes,  caus- 
ing its  abandonment  tor  that  purpose  since 
the  year  1608.  The  immediate  cause  of  the 
deeper  overflow  of  claimants'  land  is  the 
increased  elevation  of  flood  heights,  which 
is  the  result  of  the  general  conflnement  of 
the  flood  diseliarge  by  the  levee  system  as  a 
whole. 

"Before  the  creation  of  the  Mississippi 
River  Commission  by  act  of  Congress,  and 
the  adoption  of  the  Eadi  plan,  as  afore- 
said, the  levee  lines  along  the  Mississippi 
river  thcretafare  constructed  by  state  and 
local  authorities  consisted  of  a  broken  chain 
l-of  levees  of  insufficient  height  and  strength 
•  to  oon£ne  the  flood  waters,  and  had 'been 
built  without  regard  to  a  uniform  grade 
line.  The  United  States  then  caused  a  sur- 
vey  and  report  to  be  made  by  its  officers 
and  agents  showing  the  condition  and  loca- 
tion of  levee  lines  theretofore  oonstructed 
by  state  and  local  authorities  as  they  then 
existed.  This  survey  suggested  a  proposed 
continuous  system  of  levees  from  Cairo  to 
the  Head  of  the  Psssee.  In  many  instanees 
it  was  a  blanlcet  survey  which  enoompassed 
and  took  in  the  lines  of  levees  theretofore 
constructed  by  state  and  local  authorities, 
as  above  stated.  The  project  recommended 
by  the  Mississippi  River  Commission  adopt- 
ing the  Eads  plan  for  the  systematic  im- 
provement of  the  river  from  Cairo  to  the 
Head  of  the  Passes,  was  practically  adopted 
by  act  of  Congress  approved  March  3,  1881. 
The  United  States  then  undertook  the  pro- 
jection and  completion  of  a  CMitinnous  line 
of  levees  from  Cairo  to  the  Head  of  the 
Passes,  as  suggested  by  this  survey  and 
the  Eads  plan,  and  as  recommended  by 
the  Mississippi  River  Conunieslou,  and,  in 
furtlierance  of  that  plan,  and  aa  part  of 
and  supplementary  thereto,  adopted  to  its 
Bse,  and  is  now  using,  the  levees  thereto- 
fore constructed  by  state  and  local  authori- 
ties, thereafter  making  them  much  larger 
and  stronger.  Since  that  time,  levee  con- 
struction,   whether    done    by    the    United 


State*  or  state  and  looal  authorities,  has 
bean  Id  conformity  with  the  grade*  and 
methods  of  constniction  adopted  by  the 
.Mississippi  River  Commission,  and  the 
t'iiiciency  of  the  levee  syatem  has  been  large- 
ly due  to  this  tacL 

"The  extension  of  this  levee  system  by 
the  United  States  from  Cape  Girardeau, 
Missouri,  to  the  Head  of  the  Passes,  was 
authorized  by  act  of  Congress  in  lOM."  34 
Stat,  at  L.  p.  e08,  chap.  2672,  U.  S.  Comp. 
Stat.  Supp.  leil,  p.  ISGO. 

The  remainder  of  the  findings  ore  but 
cumulative,  and  we  do  not  pause  to  state 

The  court  concluded,  in  view  of  the  au- 
thority of  the  United  States  over  naviga- 
tion, and  its  right  to  construct  works  for 
that  purpose,  that  there  was  no  liability  on^ 
the 'part  of  the  United  States,  basing  ita* 
views  on  this  subject  upon  Bedford  v. 
United  Stetes,  192  U.  S.  225,  48  L.  ed.  417, 
24  Sup.  Ct  Rep.  23S.  The  petition  was 
therefore  dismissed. 

Before  we  Uke  up  the  aontention*  ad- 
vanced by  the  appellante  to  eataUish  that 
the  court  below  was  wrong  in  deciding  that 
there  was  no  liability  on  ths  part  of  the 
United  States,  we  consider  it  necessary, 
lest  misconception  □therwlse  might  result, 
to  refer  to  what  we  deem  te  be  grave  errora 
committed  by  the  eonrt  in  certain  particu- 
lars, even  ^though,  in  passing  upon  the 
merits,  we  shall  consider  the  ease  in  such 
an  aspect  as  to  cause  it  to  be  unneeesaory 
to  review  the  errors  in  qnestion  for  the 
purpose  of  passing  on  the  merite.  In  the 
first  place,  it  is  apparent  that  in  many 
important  respecU  matters  which  the  court 
below  has  stated  a*  findings  of  fact  are 
mere  conclusions  of  law.  This  is  true,  for 
instance,  of  the  broad  conclusion  embodied 
in  the  findings  of  fact  as  to  the  relation  of 
the  United  States  to  levee  work,  and  the 
power  of  the  Mississippi  River  Commis- 
sion over  all  such  work,  by  whomsoever  per- 
formed. In  the  second  place,  treating  it  oa 
a  question  of  law,  we  think  the  error  is 
apparent  from  a  consideration  of  the 
statutes  and  the  official  reporte  relating  to 
the  subject,  which  we  may  judicially  notice. 
It  is  true  indeed,  that  when  the  Eads  theory, 
illustrated  by  the  successful  jettying  of  the 
mouth  of  the  river  under  a  contract  made 
with  Captain  Eads,  caae  to  be  under- 
stood, and  it  also  came  to  be  appreciated 
that  the  most  efficient  way  to  improve  the 
navigation  of  tbe  river  was  to  utilise  tb* 
vast  power  of  tbe  river,  by  eonflning  ite 
waters  within  ite  banks,  thus  directing  its 
energies  to  cutting  out  a  deeper  channel. 
Congress  Itgislated  to  the  accomplishment 
of  Buch  result  by  the  creation  of  the  Missis- 
sippi River  Conunission,  and  by  conferring 
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the  power  upon  that  body  to  improve  the 
navigation  of  the  river,  and  to  build  levees 
for  that  purpoee  with  the  appropriatione 
whicli  were  made  from  time  to  time  to  cany 
aoat  thete  great  porpoaes.    But  nothing  in 

*  that  legidation  jiutifleB  the  conclusion  that, 
ineapective  of  navigation,  Congreu  auumed 
eontrol  of  the  entire  work  of  protection  from 
overflow  b^  leveee,  to  the  displacement  of 
tho  state  or  local  anthoritiei.  On  the  con- 
trary, the  report!  of  the  Commiaeion  and 
the  public  documents  and  hiatoiy  oonneeted 
with  the  same  leave  no  room  to  doubt  that, 
M  neceHaaril;  the  IsveeB  built  bj  the  United 
Statea  in  aid  of  navigation  at  the  same  time 
afforded  protection  from  overflow,  and  thus 
•erved  a  twofold  purpose,  that  thereby  re- 
newed energy  waa  stimulated  in  state  and 
local  authorities  to  undertake  the  work  of 
tniilding  levees  for  protection,  to  that  one 
continuous  and  complete  Bystem  of  protec- 
tion would  be  evolved.  It  is  of  eour«e  true, 
also,  that  the  intelligent  work  of  the  Missis- 
sippi River  Commission  furnished  a  stand- 
ard which  served  in  a  sense  to  control  and 
direct  the  co-operating  energies  of  others. 
The  gravity  of  the  error,  as  expressed  in 
the  Qndings  of  the  court  below,  is  illustrated 
by  the  fact  that  it  treated  the  injury  alleged 
to  have  been  suffered  as  arising  alone  from 
the  acta  of  the  United  Btates,  when  in  truth, 
if  there  was  such  Injury,  it  eonld  only  have 
resulted  from  the  concurrent  action  of  the 
United  States,  the  states  and  their  sub- 
ordinate agencies,  including  individuals,  all 
acting  to  the  realisation  of  a  common  end, 
that  is,  an  efficient  and  continuons  line  of 
levee*,  although  action  was  impelled  by 
different  considerations.  This  is  illustrated 
by  the  statement  made  by  the  Ulesiasippi 
River  Commiasion  in  its  annual  report  for 
1894,  pp.  2713-2716,  where,  in  referring 
either  to  the  claim  of  damage  made  in  this 
ease  or  to  one  like  it,  it  was  said: 

"The  injury  will  not  be  traceable  to  levees 
built  by  the  United  States  any  more  than 
to  those  built  by  the  states  and  local  or- 
ganisations. Neither  can  it  he  attributed 
to  the  levees  on  any  particular  or  limited 
portions  of  the  river.  It  will  be  a  result  of 
the  system  sa  a  whole." 
3      But  passing,   for  the  sake  of   argument, 

•  these'consideratioDH,  let  us  look  at  the  case 
in  the  light  of  the  findings  as  made. 

It  is  apparent,  taking  the  broadeet  possi- 
ble view  in  favor  of  the  claimants,  that  the 
grievance  which  they  allege  they  have  suf- 
fered can  only  rest  upon  three  grounds; 

1st.  The  building  by  the  officers  of  the 
United  States  of  lines  of  levees  along  the 
bank  of  the  river  for  the  purpose  of  retain- 
ing the  water  in  the  river,  treating,  for  the 
sake  of  the  argument,  all  acts  done  by  the 


local  authorities  in  building  levees  or  closing 
breaks  as  acta  of  the  United  State*. 

2d.  The  failure  of  the  United  States  to 
build  on  Use  eaat  bank  of  the  river  along 
the  minor  basins  which  we  have  fully  de- 
scribed, a  line  of  levees  so  as  to  afford 
means  of  protection  from  the  increased  dan- 
ger of  overflow  arising  from  tlie  fact  that 
the  lines  of  levees  along  the  river  on  the- 
west  bank  and  elsewhere  had  been  raised 
and  strengthened  and  extended,  thus,  at' 
least,  beyond  doubt,  temporarily  increasing- 
the    level   of    the    flood    in    times   of    high> 

3d.  The  performance  of  work  by  the- 
United  States  tending  to  diminish  the  out- 
flow  of  water  from  the  river  through  streams 
which  Sowed  from  it,  to  the  end  that  a  more 
efficient  body  of  water  might  remain  in  the- 
stream  for  the  purpose  of  accomplishing 
the  deepening  of  the  channel,  and  thus  more- 
effectively  improving  the  navigable  capaci^ 
of  the  river. 

Let  us  primarily  test  the  merits  of  th» 
first  ground  of  complaint, — tlist  is,  the- 
building  ol  levees.  It  is  not  averred  that 
the  land  of  the  ctairaanta  bordering  on  tho 
eaat  bank  of  the  river,  fn  the  absence  of 
all  levees,  and  in  a  state  of  nature,  would 
not,  in  seasons  of  high  water,  be  overflowed; 
and  if  it  had  been  so  alleged,  it  is  certain 
there  would  be  no  right  on  the  part  of  an 
individual  to  insist  that  primitive  conditions 
be  suffered  to  remain,  and  thus  all  progress 
and  development  be  rendered  iropoasible.'l 
When  aecurately'fixed,  the  complaint  is  tmt* 
this;  that  because  tbe  claimants  had  built 
a  levee  for  the  purpose  of  protecting  their 
lands,  and  which  answered  that  purpose,  if 
levees  were  not  built  by  others  to  protect 
their  lands,  actionable  injury  would  he  oc- 
casioned claimants  when  anybody  els« 
sought  to  protect  bis  land  from  overflow, 
since  to  so  do  would  increase  the  volume  of 
water  in  the  river  and  raise  the  flood  level, 
to  the  detriment  of  claimonts.  In  its  es- 
sence, however,  this  but  amounts  to  say- 
ing tint  because  the  claimants  have  built  a 
levee  along  their  property  for  the  purpose  of 
protecting  it  from  overflow  in  timee  of  high 
water,  they  have  acquired  the  right  to  stere- 
otype tbe  conditions  existing  at  the  time 
they  built  their  levee,  even  to  the  extent 
of  preventing  anyone  from  subsequently 
exerting  his  right  to  build  a  levee  to  protect 
his  land.  Nothing  could  more  completely 
illustrate  the  accuracy  of  this  statement 
than  the  averments  in  the  supplemental 
petition  concerning  the  closing  of  the 
Bougers  crevasse,  since  those  averments  in 
their  last  analysis  but  charge  that  there 
was  a  riglit  on  the  part  of  the  claimants 
to  subject  a  vast  area  of  country  on  tha 
west  bank  to  the  devastation  resulting  Iron 
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the  existence  of  so  extcnaive 
flimply  because  to  cloae  it  would  aubject 
the  leree  of  claimtinta  aeroaa  the  rirer,  to 
«  greater  pressure,  consequent  on  the  re- 
taining of  the  flood  irater  of  the  river  within 
its  banks.  And  indeed  a  like  illuatration 
JB  afforded  by  the  avermenta  as  to  the 
oacape  of  water  from  the  river  OQ  the  west 
■bank,  and  tbe  apread  of  that  water  through 
the  White  river  and  Tensas  basina  until  it 
ultimately  reached  the  Gulf,  hy  emptying 
into  remote  atrcama.  To  make  the  demon- 
■tratbn,  if  poasibl?,  clearer,  let  us  suppose 
tba.t  by  tbe  acts  of  individuals  for  their 
own  protection,  sanctioned  by  the  local  lawa, 
a  complete  line  of  levees  had  been  built, 
aceompllshmg  the  very  result  which  it  is 
insisted  brought  about  tbe  injury  here  com- 
plaiaed  of.  Would  it  be  said  that  the  claim- 
Mants  would  have  a  resulting  right  of  action 
a  in  damages  because  *  other  owners  bad 
exerted  the  very  right  which  tbe  elaimants 
had  previously  resorted  to  tor  the  purpose 
of  protecting  their  own  landt  If  not,  upon 
what  imaginary  ground  can  it  be  said  that 
because  a  work  which  waa  lawful  in  and  of 
itself,  was  done  by  the  United  SUtes, 
therefore  reaponaibility  in  favor  of  the 
claimants  vaa  entailed! 

Coining  to  the  second  contention,  we  tbinic 
it  is  disposed  of  by  the  following  consider- 
In  the  first  place,  by  the  report  of  tlie 
-commiaaion  to  which  ws  have  referred,  the 
impoasibiltty  was  pointed  out  of  building 
A  levee  along  tbe  line  of  the  minor  basin 
In  which  the  land  of  claimants  is  situated, 
without  destroying  said  land,  beeanse  of  its 
fKCUliar  situation,  unless  a  permanent  B}''a- 
tem  of  pumping  to  take  ont  tlie  water  which 
irould  gather  in  the  waterahed.  In  the 
second  place,  looked  at  from  the  point  of  in- 
-dividual  right  and  oorreaponding  responsi- 
tility,  it  is  impassible  to  conceive  by  what 
{trinciple  it  can  be  said  that  becaAise  an 
individual  having  a  right  to  do  ao  baa  built 
«  levee  to  protect  his  land  from  overflow, 
«nd  because  his  levee  has  accomplished  that 
result  by  retaining  the  water  in  the  river, 
that  thereby  there  arose  a  duty  on  hia  part 
to  build  a  levee  to  protect  tbe  land  of  an- 
other, or,  in  the  alternative;  to  pay  for 
aueh  land. 

Indeed,  tbe  propositions  but  assert,  on  the 
«iie  hand,  that  tbe  United  Statu  is  liable 
because  it  did  that  which  it  had  a  right  to 
do,  and,  on  tbe  other,  that  it  is  liable  because 
it  abstained  from  doing  that  which  it  waa 
ondei  no  duty  to  do.  Both  the  fundamental 
errors  which  the  contentions  involve  are 
«cemplifled  in  the  argumenta  used  to  sus- 
tain them,  since  it  ia  urged  that  because 
the  levees  constructed  on  the  bank  of  the 
river  operated  to  keep  the  water  in  the  river 
Jrom  fiowing  out,  that  thereby  they  eerved 


to  bring  water  into  the  river  from  without, 

and  that  the  mere  abstention  from  build- 
ing levees  at  a  particular  place  or  on  a  par- 
ticular line  operated  to  transfer  the  bankN 
of  the  river'over  to  the  foot  of  the  bills,  or* 
to  move  the  hills  over  to  tbe  river,  so  as  to 
cause  them  to  beoome  its  banks. 

The  third  conaideration,  that  is,  the  pre- 
venting of  tbe  outflow  of  water  by  work 
done  in  tbe  tributariea,  and  the  consequent 
increase  in  the  volume  of  water  in  the  river, 
cannot  be  tested  froro  the  point  of  view  of 
individual  authority,  aa  the  power  to  so  do 
involves  necessarily  tbe  exercise  of  gov- 
ernmental power.  We  therefore  come  to 
consider  the  proposition  in  that  aspect  In 
doing  so,  hoivever,  it  Is  to  he  observed  that 
even  if  all  the  previous  considerations 
wliLcb  wc  have  stated,  concerning  the  nonlia- 
bility to  result  from  building  levees,  meas- 
ured by  tlie  right  of  an  individual  to  build 
a  levee  to  prevent  the  water  of  a  river  from 
overflowing  its  banks  and  destroying  his 
property,  be  put  out  of  view,  and  the  ease 
therefore  in  all  ita  aapeote  be  tested  l:^  the 
scope  of  the  governmental  authority  pos- 
sessed by  the  United  States,  the  absence  of 
merit  in  all  the  claims  is  too  clear  to  re- 
quire anything  but  statement.  Wc  say  this 
because  the  plenary  power  of  the  United 
States  to  legislate  for  the  benefit  of  naviga- 
tion, and  to  construct  such  worlcs  as  are  ap- 
propriate to  that  end,  without  liability,  tor 
remote  or  consequential  damagea,  has  been 
BO  often  decided  as  to  cause  the  subject  not 
to  be  open.  It  was  directly  ruled  aa  to  work 
done  by  the  Mississippi  River  Commission 
in  Bedford  v.  United  SUtes,  1B2  U.  S.  225, 
48  L.  ed.  417,  24  Sup.  Ct.  Kep.  238,  upon 
the  authority  of  wliieh  case,  as  we  have  said, 
the  court  below  placed  ita  ruling,  and  as  tbe 
underlying  principles  which  controlled  the 
decision  in  the  Bedford  Cose,  and  which 
govern  the  subject,  were  again  at  this  torm, 
with  much  elaiMration,  stated  and  applied, 
wa  think  it  nnnecessary  to  do  more  than 
refer  to  that  ruling  (United  States  v. 
Cbandler-Dnnhar  Water  Power  Co.  decided 
Maj  26.  IQlii,  [229  U.  S.  53,  57  L.  ed.  — ,  S3 
Sup.  Ct.  Rep.  6S7],  and  to  direct  that  the 
judgment  below  be  affirmed. 


UNITED  STATEa     (No.  719.)' 

UNITED  STATES,  Appt., 
MART  E.  HDQHEfl.     (No.  71D.) 


TT— iMFRovina  J 
].  The  building  by   the   Federal   govern- 
nent.  when  improving  the  navisation  of  the 


I*  topis  A  I  xiniBaB  In  Dm.  t  Am.  DIci.  UOT  U  data,  A  Rep' 


'''Google 


SB  SUPREUB  OOUBT  BEPORTES. 


Ooi.  Tbm, 


MiBBlnippI  rJTar,  of  »  leree  behind  k  plan- 
tation wbieb  was  tberebj  jil&ced  between 
the  old  and  tbe  new  levee,  i*  not  a  taking 
of  property  for  which  compenaation  murt 
be  made. 

[Bd.  Notc.~Fi>r  otliar  cm»,  ■»  EmliMnt  Do- 
main, CenL  DlK.  |1  t-U;    Deo.  Dir  I  I-*] 

EuiNEKT  DoKAin  (I  2*)— Taking  or  Pbof- 
EBTT— WaoNoroi.  Official  Act, 
2.  Tbe  UBC  of  djnamita  by  »  Federal  of- 
ficer in  an  emergency,  in  order  to  enlarge 
an  opening  in  a  levee  along  the  UiseisBippt 
river  after  tbe  levee  had  given  wny,  if 
wrongful,  cannot  be  held  to  be  tbe  act  of  tbe 
United  States,  and  therefore  affords  no 
eround  for  holding  that  the  United  Btatea 
bad  thereby  taken  for  public  D«e  the  prop- 
erty of  a  riparian  owner  damaged  by  aucb 


CNoB.  718  and  TJ9.] 


APPEAL  from  the  Court  of  Clainu  to  re- 
view a  Judgment  reject ing  a  claim 
againrt  tbe  United  States  for  an  allt^d 
taking  of  property  in  the  course  of  Implor- 
ing the  Uiwiuippi  river.     AfSrnted.     Alao 

APPEAL  from  the  Court  of  Claimi  to  re- 
view a  Judgment  awarding  damages  for 
an  alleged  taking  of  property  In  the  course 
of  Bueb  improvement.     Reversed. 

See  same  case  below,  47  Ct.  01.  003. 

The  facta  are  stated  in  the  opinion. 

Assistant  Attorney  General  Thompson 
and  Mr.  J.  Harwood  Graves  for  the  United 
SUtea. 

Meisra.  Holmee  Conrad  and  Vaitman 
H.  Oonawkj  for  Mary  E.  Hughes. 

•  *Mr.  Chief  Justice  \Vhlt«  delivered  tbe 
•pinion  of  tbe  court: 

This  suit  was  commenced  to  recover  from 
Mthe  United  SUtes  the  sum  of  SZOO.SSO,  sub- 

•  lequently  reduced  by  an*  amended  petition 
to  tlOfi.OOO,  and  912,000  per  annum  until 
tbe  principal  sum  was  paid,  on  the  ground 
tliat  tbe  United  States  had,  as  the  result 
of  work  done  by  it  in  relation  to  tbe  Missis- 
sippi river,  taken,  in  tbe  constitutional 
sense,  two  certain  plantations  belonging  to 
the  claimant,  one  tbe  Wigwam  plantation, 
situated  on  the  east  bank  of  the  Mississippi, 
and  tbe  other  a  plantation  known  as  tbe 
Timberlake  plantation,  also  lying  on  the 
east  bank,  but  higher  up  tbe  river;  that  is, 
in  Bolivar  county,  Mississippi  and  opposite 
Arkansas  City  oii  tbe  west  bank.  As  to 
tlie  Srst,  the  Wigwam  plantation,  there  was 
judgment  below  in  tavor  of  tbe  United 
States,  rejecting  the  claim,  and  No.  718  is 


'  an  appeal  by  tbe  claimant  from  that  judg- 
ment. As  to  the  Tioil>er)ake  plantation, 
there  was  a  Judgment  against  the  United 
States  for  what  was  deemed  to  be  the  value 
of  the  plantation,  and  No.  719  is  an  appeal 
by  the  United  States  from  that  judgment. 
Tbe  court  made  a  series  of  general  findings 
stating  what  was  considered  to  be  the  facts 
concerning  the  situation  upon  which  tbe 
righ  to  reeover  in  a  general  seuse  as  to 
both  plantations  was  based.  It  then  made 
particular  findings  •■  to  tbe  Wigwam  plan- 
tation and  like  findings  as  to  the  Timl>er- 
lake  plantation.  Althou^  the  general  find- 
ings are  in  some  respects  amenable  to  the 
criticism  that  they  draw  erroneous  conclu- 
sions of  law  concerning  the  legislation  of 
Omgreaa,  with  regard  to  the  improvement 
of  the  Mississippi  river,  and  the  action  of 
the  oflieerB  under  such  legislation,  as  wm 
done  in  tbe  Jaokson  Case,  1230  D.  S.  1,  K7  L. 
ed.  — ,  33  Sup.  Ot  Rep,  1011].  aod  also 
treat  such  mistaken  conclusions  as  findings 
of  fact,  such  errors  are  not  as  apparent  a» 
they  were  In  the  Jackson  Case.  This  re- 
sults from  tbe  fact  that  the  general  ex- 
pressions in  the  findings  manifesting  tbe 
error  which  we  pointed  out  in  tbe  Jack- 
son Case  are,  as  a  rule,  in  this  case  quali- 
fied by  statements  incompatible  with  tbe 
general  expressions,  and  which  therefore 
serve  to  correct  the  error  which  otherwise 
would  exist.  Thus,  in  finding  1,  after  re-« 
ferring  to  the  St.'Fr&ncis  and  other  basins* 
on  the  west  bank  and  tbe  outflow  of  water 
into  these  basins,  ultimately  reaching  tbe 
Gulf  of  Mexico,  as  described  in  the  findings 
in  the  Jackson  Case,  and  the  stoppage  of 
such  outflow  and  consequent  increase  of 
the  volume  ot  water  in  the  river,  which,  in 
the  Jackson  Case,  n-as  virtually  attributed 
exclusively  to  work  done  by  tbe  United 
States  or  under  its  control,  the  finding  in 
this  case  accurately  states  the  relation  of 
the  United  States  and  the  local  autboritica 
to  tbe  work  as  follows: 

"The  outlets  and  drains  thus  provided  by 
nature  were  such  as  to  accommodate  said 
fiood  waters,  and  the  lands  of  claimant  were 
not  overflowed  as  frequently  before  the  out- 
lets were  closed  by  levee  constmcti(»i  by 
the  United  States  to  improve  tbe  river 
navigation,  and  by  the  state  and  local  au- 
thorities to  protect  and  reclaim  land  sub- 
ject to  overflow  in  times  of  high  water,  and 
consequcDtly  were  but  little  injured  by  said 
overflows." 

So,  again,  in  No.  S,  although  the  finding 
refers  to  the  adoption  ot  the  Eads  plan  al- 
most in  the  same  all-embracing  words  used 
in  tbe  Jackson  Case,  it  yet  states  in  ex- 
plicit terms  that  the  acts  of  Congress  but 
authorized  an  improvement  of  navigatioi^ 
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and  empowered  ezpendituru  for  that  pur- 
pose, and  in  referriog  to  Isree  oonBtruction 
done  pursiutnt  to  such  CougreMionftl  action, 
it  iB  declared  in  the  finding  that  the  United 
States  "for  the  improvement  of  the  Miasls 
■ippl  river  for  aavi^tion  .  .  .  and  the 
local  authoiitiee  or  organizationa  of  the 
states  bordering  along  the  river  on  both 
■ides,  from  Cairo  to  the  Gulf,  have  before 
and  aince  18S3,  constructed  and  are  now 
constructing  and  maintaining  certain  lines 
of  levees  at  various  places  and  of  various 
lengths  for  the  purpose  of  protecting  and 
reclaiming  Linda  within  their  respective  dis- 
tricts from  overflow  in  times  of  higb  water." 
Again,  in  the  concluding  part  of  the  fourth 
finding,  a  statement  in  accord  with  that 
made  in  the  Jackson  Case  is  found  concem- 
Jjing  the  co-operation  of  the  United  States 
•  and  local  authorities  in  'levee  building, 
irtiich  is  qualified,  however,  b;  subsequent 
statements,  which,  with  reasonable  accuracy, 
displays  the  real  situation,  that  is,  tixe  uni- 
fying of  the  energiea  of  the  United  States 
and  the  local  authorities  to  a  common  end, 
levee  ccnstruetion,  although  the  purpose  on 
the  one  hand  was  the  improvement  of  navi- 
gation, and  on  the  other,  the  protection  of 
land  from  overflow.  And  this  also  is  further 
illustrated  by  finding  3,  which  points 
tile  scope  and  character  of  the  authority 
delegated  by  Congress  to  build  levees;  that 
is,  the  improvement  of  the  nsTigatlon  of 
the  river. 

The  special  findings  relating  to  the  Wig- 
wam plantation  bnt  established  tbat  that 
I^antation  was  situated  in  one  of  the 
minor  basins  below  Vicksburg,  like  those 
between  Natchez  and  Baton  Rouge,  which 
were  described  in  tbe  Jackson  Case, 
deed,  the  court,  in  express  terms,  found 
there  was  Identity  between  that  case  and 
this,  and  placed  Ita  conclusion  against  the 
right  to  recover  upon  its  ruling  in  the 
Jackson  Case;  and  in  so  doing,  in  view  of 
our  afBrmanee  of  tbe  judgment  in  the 
Jackson  Case,  it  follows  that,  in  our  opin- 
ion, no  error  was  committed. 

As  to  tbe  Timberlake  plantation,  special 
findings  were  made,  and  omitting  those 
which  relate  to  the  title  of  the  claimant  and 
to  tbe  toss  suffered  by  the  overflow  of  the 
property  in  the  years  following  the  special 
action  by  the  government,  which  it  was  con- 
sidered gave  rise  to  the  right  to  relief,  the 
findings  are  as  follows: 
"IX. 
Timberlake  Plantation. 

'7rior  to  the  construction  of  the  Hunt- 
ington GHiort  Line  levee  by  the  United 
States,  the  waters  of  the  Mississippi  river 
did  not  overflow  and  submerge  the  Timber- 
lake  plantation  hereinafter  described  at 
■neh  freqnent  Intervala  and  for  mch  du- 


ration as  to  disturb  tbe  claimant  in  the 
profitable  use,  enjoyment,  and  possession 
thereof,  or  so  as  to  materially  affect  its°J 
cultivation,  productive  •capacity,  or  market* 
value.  It  was  then  suitable  for  the  purpose 
of  raising  thereon,  and  there  was  profit- 
ably raised  thereon,  crops  of  cotton,  cotton 
seed,  com,  hay,  and  other  products.  Since 
the  completion  of  said  Huntington  Short 
Line  levee  by  the  United  States,  placing  the 
plantation  of  claimant  between  the  old  and 
new  levee,  in  the  restricted  and  narrower 
high-water  channel  of  the  river,  the  rises 
in  the  water  of  said  river,  by  reason  of  the 
water  being  thus  confined  and  restricted  in 
its  flow,  have  been,  and  are  now,  occurring 
at  such  frequent  intervals  and  for  such 
duration  as  to  prevent  the  claimant  from 
raising  any  kind  of  a  crop  thereon;  tbe 
buildings  hare  become  untenantable  and  un- 
inhabitable; the  fencing  washed  away;  the 
land  oovered  with  superinduced  additions  of 
water,  earth,  sand,  and  gravel  to  a  depth  of 
fAm  3  to  12  feet;  said  land  has  since  grown 
up  in  willows,  cottonwood,  underbrush,  and 
weeds,  so  as  to  render  it  valueless  to  her; 
to  destroy  its  market  value;  and  to  compel 
its  abandonment. 

"X. 

"Prior  to  ISOS  sud  lands(  Timberlake 
plantation)  were  comparatively  high  and 
secure  from  overflow  by  tbe  flood  waters  of 
the  Mississippi  river,  except  at  long  inter- 
vsls,  and  the  occurrence  of  such  overflows 
did  not  materially  affect  their  productive 
capacity  or  market  value.  Said  lands  were 
highly  Improved,  well  stocked  with  tenants 
and  laborers,  yielded  large  crops  of  cotton, 
cotton  seed,  com,  hay,  and  other  products, 
were  located  adjacent  to  what  was  former- 
ly the  town  of  Huntington,  located  t>e- 
tween  the  Huntington  Short  Line  levee  and 
the  river,  since  washed  away  by  the  flood 
watera  of  the  Misaisslppi  river,  and  deserted 
as  a  place  of  reaidence  by  the  inhabitants 
some  years  after  tbe  building  of  tbe  Hunt- 
ington Sbort  Line  levee, — 1B98-1900, — was 
very  valuable  as  plantation  property,  and 
was  worth  the  sum  of  ninety  thousand 
dollars   (ISO.OOO). 

"The  claimant,  Mary  E.  Hughes,  obtained* 
$12,000  fromthe  Board  of  Mississippi  Levee* 
Commissioners,  by  judgment,  for  damages 
to  tbe  drainage  of  the  Timberlake  planta- 
tion into  Black  Bayou  when  it  was  thrown 
out  by  the  construction  of  the  Huntington 
Sbort  Une  levee  in  1898-1900.  Thta  plan- 
tation is  located  in  the  vicinity  of  and  op- 
posite the  Arkansas  City  gauge,  and  was 
protected  from  overflow  up  until  the  time 
of  the  construction  of  the  Huntington  Short 
Line  levee. 

"XI. 

"Prior  to  the  year  1808,  said  Timber- 
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Uke  pluiUtion  wm  protected  from  av«r- 
flow  by  the  flood  watera  of  the  UiuUeippi 
river  by  a  caotinuoiu  leree  line  located  in 
front  of  akSd  luida,  ^ong,  by,  and  clou  to 
the  river  bank  for  its  entire  frontage,  built 
by  state  and  local  authoritiea,  and  aaid 
plantation*  still  remained  Talnable  for 
plantation  purposes,  and  up  to  that  time 
had  not  been  seriously  injured  in  it*  use 
and  enjoyment  iy  the  flood  waten  of  said 

"About  the  year  1SB8,  the  United  States 
surveyed  and  thereafter  b^an  to  construct 
irhat  was  known  as  and  now  called  tbe 
Huntington  Short  Line  leree,  a  new  levee, 
about  IG  feet  high,  loeatod  sane  distance 
back  from  the  old  levee,  behind  the  land  of 
elaimant,  thus  placing  and  permanently 
locating  said  Timberlake  plantation  between 
ths  Huntington  Short  line  levee  and  the 
old  levee  in  the  narrower  high-water  ehan- 
Bel  and  bed  of  the  river,  placing  an  addi- 
tional burden  and  servitude  thereon,  and 
subjecting  said  property  to  more  frequest 
and  destructive  overflow*  and  the  force  and 
scouring  power  of  the  high-water  current 
of  said  river.  After  the  completion  of  the 
Huntington  Short  Line  levee  a  high  water 
came  in  the  river  during  the  year  1B03,  and 
because  of  a  break  in  said  old  levee,  the 
water  of  said  river  b^an  to  flow  onto  and 
over  tbe  plantation  of  claimant,  then 
located  between  the  old  levee  and  the 
Huntington  Short  Line  levee,  and  re- 
Omalned  standing  on  and  over  said  land 
>  to  a  great  depth  after  the'bigh  waters 
receded,  and  because  of  the  great  pres- 
sure of  the  water  thus  oonflned,  stand- 
ing againat  said  Huntington  Short  I4ne 
levee,  threatening  its  destruction  bj  break- 
ing through,  the  United  State*  then 
caused  the  old  levee  to  be  blown  up  I7 
dynamite  in  many  place*,  so  a*  to  relieve  the 
pressure  of  the  water  standing  against  the 
Huntington  Short  Line  levee,  and  to  save  it, 
thus  causing  the  water  to  rush  over  and 
aeross  said  land,  injuring  it  for  agricul- 
tural as  well  as  all  other  purposes,  greatly 
reduoing  it*  value 

"XIV. 
"Upon  the  foregoing  fact*  tbe  court  flnds 
as  an  ultimate  fact,  so  far  as  it  i*  a  ques- 
tion of  fact,  that  the  effect  of  placing  and 
permanently  locating  tbe  Timberlake  plan- 
tation of  claimant  between  the  Huntington 
Short  Line  levee  and  the  old  levee,  and  the 
river  bank,  wa*  and  is  an  act  on  the  part 
«f  the  United  State*  intending  to  place, 
and  which  finally  resulted  In  placing,  the 
lands  of  claimant  In  the  narrower  htgh- 
water  channel  of  tbe  Mississippi  river,  sub- 
jecting it  to  more  frequent  and  destruo- 
tire  overflow*,  and  the  forceful  and 
destruoUve  action  of  the  current,  placinK 


an  additional  burden  and  servitude  thereon, 
which  hs*  finally  resulted,  since  the  yean 
1907,  ISOS,  and  IQOB,  in  such  seriou*  and 
continuoua  interruption  to  the  common  and 
necessary  use  and  enjoyment  of  said  prop- 
erty, as  to  amount  to  a  taking  thereof  by 
the  United  State*  under  the  flfth  Amend- 
ment to  the  Constitution." 

It  will  be  observed  that  flnding  S,  al- 
though special  to  the  Timberlake  planta- 
tion, contains  statements  concerning  the 
general  raising  of  tbe  flood  level  in  the  river 
as  tbe  result  of  levee  work  don*  by  tbe 
United  State*  and  tbe  state  and  local  au> 
tborities,  followed  by  a  description  of  the 
injury  by  overflow  to  the  Timberlake  plan- 
tatioD,  which  would  give  rise  to  the  infer- 
ence that  the  Judgment  which  was  rendered 
against  the  United  States  as  to  that  plan- 
tation was  based  upon  a  eonsideratimi  otS 
that  subject.  If 'that  view  were  taken,  tha* 
case  would  be  controlled  by  our  decision 
Just  rendered  in  the  Jeckaon  Case;  but  w« 
cannot  adopt  that  view  of  the  court'*  action, 
SI  tbe  court  in  tbe  Jackson  Case  decided 
that  like  fact«  did  not  justify  recovery 
against  the  United  States,  and  reiterated  in 
this  case  it*  conclusion  in  that  reapect  by 
rejecting  the  claim  a*  to  the  Wigwam  plan- 
tation. Under  this  view  we  assume  that 
finding  0  was  a  mere  Inadvertence,  or,  at 
all  events,  if  not  so,  may  be  now  put  out 
of  view.  This  leaves  only  for  consideration 
the  special  fact*  concerning  the  Timberlake 

Tbe  plantation  bordered  on  the  river,  and 
was  protected  by  a  levee.  Whether  that 
levee  was  built  by  the  private  effort*  of 
tbe  owner  of  the  ^nd  or  by  state  or  local 
authority  does  not  appear.  Tbe  officers  of 
the  United  States,  de«ning  It  advisable,  in 
aid  of  the  improvement  of  navigation,  to 
construct  a  new  levee,  did  not  locate  it  along 
the  river,  in  front  of  the  plantation,  but 
Joining  the  existing  line  of  levee,  somewhera 
above  the  projecting  point  on  which  Tim- 
berlake plantation  was  situated,  built  a 
direct  line  of  levee*  which  pas*ed  across 
the  point  several  miles  back  of  the  Timber- 
lake  plantation,  and  joined  the  line  of  levees 
on  the  river  bank  below  the  plantation. 
Tbis  levee,  known  as  the  Huntington  Short 
Line,  is  thus  described  In  the  report  of  the 
Mississippi  River  Commission  for  1898,  at 
page  3390: 

"Huntington  Short  Line. — This  is  a  new 
levee  under  construction  from  Mound  land- 
ing to  a  point  about  Ij  mile*  below  Offutta 
Landing.  The  new  levee  here  is  4,4  miles 
in  length,  and  will  iborten  the  levee  Ub* 
7  mile*  over  its  present  length." 

The  findings  exclude  the  eonception  that 
this  new  and  more  direct  levee  was  hnltt 
upon  land  beloneiug  to  the  owner  of  tfas 
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Bol  levee  wu  approved  b;  the  local  levee  au- 

■  tboritiei,  Bioee  tbej*  eetablUh  that  those 
authorities  paid  to  the  owner  of  the  Tim- 
berleke  plantation  a  aum  of  money  for  tha 
incidental  damage  occasioned  to  that  plan- 
tation by  the  fact  that  the  levee,  in  passing 
in  the  rear  of  the  pkutatlon,  obstructed 
drains  or  meana  of  drainage  by  which  the 
Burface  water  of  the  plantation  was  carried 
off  to  the  rear.  The  report  of  the  Miia- 
iasippi  River  Commission  for  1900,  page 
4849,  ahowa  that  before  this  payment  waa 
made  by  the  local  authorities  there  waa  a 
suit  brought  by  owneri  of  the  plantation, 
and  that  that  >uit  culminated  in  a  recogni- 
tion by  the  local  courts  of  the  right  to 
build  the  levee  on  payment  of  the  aum 
stated,  which  was  but  a  part  of  a  much 
larger  claim  made,  which  waa  disallowed. 
The  facts  just  stated  serve  to  demonstrate 
the  error  which  was  committed  in  deciding 
that  tlie  exertion  of  national  power  to  build 
levees  for  improving  navigation  had  effaced 
the  exercise  of  state  power  to  construct 
levees  for  protection  from  overflow,  since 
they  manifest  the  harmonious  co-operation 
<rf  the  two  powers,  the  United  State*  bear- 
ing the  burden  of  building  a  great  levee  In 
the  interest  of  navigation,  and  the  local 
authorities,  in  view  of  the  protection  from 
orarflow  which  necessarily  resulted  from  the 
eonstmction  of  the  levee  for  navigation 
purposes,  contributing  the  amount  easentlal 
to  pay  an  award  of  a  local  character. 

Upon  all  these  facts  we  are  unable  to 
perceive  any  ground  for  distinguishing  the 
claim  as  to  the  Timberlske  from  that  as  to 
the  Wigwam  plantation  or  from  the  olaims 
which  were  held  to  lie  without  merit  in  the 
Jackson  Case.  We  say  this  because  the 
olaims  in  the  Jackson  Case  as  well  as  the 
claim  in  this  ease,  made  as  to  the  Wigwam 
plantation,  in  their  last  analysis  but  in- 
volve the  assertion  of  a  right  of  recovery 
against  the  United  States  for  tailing  to 
build  a  levee  in  front  of  the  plantations  in 
question  for  the  purpose  ol  w7ording  them 
protection  from  the  Increased  stage  of  liigh- 
water  which  it  was  asserted  bad  been 
JJereated  by  the  act  of  the  United  States  in 

■  building  levees  elsewhere  along'the  river. 
This  being  so,  as  it  is  not  pretended  that 
the  building  of  the  new  line  of  levee  here 
considered  trespassed  upon  the  property 
rights  of  the  owners  of  the  Timberlake 
plantation  l^  an  actual  taking  of  land,  the 
asserted  claim  but  comes  to  this:  thst  the 
owner  of  the  Timberlake  plantation,  abut- 
ting on  the  river,  is  entitled  to  hold  the 
United  States  responsible,  because  in  im- 
proving the  navigation  of  the  river  the 
officers   of   the  United   States,   in  selecting 


the  place  where  the  levee  should  be  built, 
did  not  select  the  front  of  the  plantation, 
that  is,  did  not  construct  the  levee  along 
the  river  bank  of  the  plantation.  Thus  ac- 
curately fixing  the  contention,  it  is  patent 
that  we  cannot  affirm  the  judgment  of  the 
court  below  against  the  United  States  as 
to  the  Timberlake  plantation  without  re- 
versing its  judgment  in  favor  of  the  United 
States  as  to  the  Wigwam  plantation,  and 
without  disregarding  the  decision  which  we 
have  just  announced  in  the  Jackson  Coec. 
In  saying  this  we  are  not  unmindful  of  ex- 
pressione  in  the  findings,  and  which  indeed 
the  court  below  declared  in  express  terms 
were  the  basis  of  Its  legal  conclusion  in  re- 
spect to  the  liability  of  the  United  States, 
to  the  effect  that  tJie  building  of  the  new 
levee  operated  to  change  the  jiituation 
of  the  claimant's  property  by  putting  it  in 
the  bed  of  the  river.  But  the  auhstanee  of 
things  may  not  be  changed  by  mere  figures 
of  speech.  The  plantation  was  situated  on 
the  bank  of  the  river.  It  was  protected 
from  overfiow  by  the  levee  on  that  bank. 
Whether  that  levee  was  private  or  public, 
as  we  have  said,  does  not  appear,  but  noth- 
ing in  the  fact  that  a  new  levee  vaa  buIH 
far  in  the  rear  of  the  plantation  changed 
the  physical  situation,  or  had  the  magical 
effect  of  transporting  the  property  from  on« 
place  to  another.  Where  it  was  before  tb« 
location  of  the  new  levee,  it  remained  after 
the  new  levee  was  completed.  True  it  is 
that  if,  from  caving  banks  or  other  natural 
causes,  it  became  impossible  to  protect  the 
property  by  means  of  a  levee  alon^  its* 
front,  that  fact  was  in'no  way  caused  by* 
the  building  of  the  new  levee,  and  if  high 
water  and  disastrous  overflow  subsequently 
came  from  the  inhrrent  weakness  of  the 
existing  levee  along  tl.e  front  on  the  river 
bank,  the  consequent  loss  may  not  be  at- 
tributed to  the  fact  that  a  new  and  stronger 
levee  was  constructed  along  shorter  and 
safer  lines.  There  is  no  pretense  of  any 
intention  to  injure  the  claimant  by  the 
building  of  the  new  levee;  and  on  the  con- 
trary, light  is  reflexly  thrown  upon  the 
conditions  which  led  to  the  exercise  of 
judgment  on  the  part  of  the  officers  of  the 
United  States  in  building  the  new  levee  on 
the  much  shorter  and  more  direct  line 
by  the  report  of  the  commission  for  189S,  at 
page  3&&S,  where  the  caving  condition  of 
the  bank  of  the  river  in  and  about  the 
place  where  the  plantation  waa  situated  is 
stated. 

As  to  the  statement  in  one  of  the  Bndinga 
concerning  the  act  of  an  officer  of  the 
United  States  after  the  old  levee  had  given 
way,  in  using  dynamite  to  enlarge  the 
opening,  we  find  it  difllcult  to  understand 
the  finding.    Of  course  it  can  be  easily  mp- 
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preciated  tluit  vhen  a  breftk  occurred 
the  old  levee  along  the  bank,  that  impelled 
bj  the  great  force  ot  the  current  of  the 
river  and  tbe  volume  of  its  water,  tbi 
rushed  through  tbe  opening  or  crevai 
vrith  great  momentum,  a  bod;  of  water 
which  might,  before  its  force  was  spent, 
■trike  the  new  levee,  although  it  was  far 
in  the  rear,  and  endanger  it*  safety, — a 
danger  which  is  aptly  portrayed  as 
relatively  similar  situation  elsewhere  in  tba 
report  of  the  cliief  of  engineers  for  1903 
at  p.  260.  But  the  floding  does  not  i 
to  refer  to  such  a  danger  Dor  to  assume 
that  the  dynamite  was  used  to  guard 
•gainst  it,  that  is,  to  expand  the  opening 
In  the  old  levee  to  such  a  degree  that, 
although  increasing  the  quantity  of  the 
Son  of  water,  it  would  diminish  its  mo- 
mentum, and  thus  prevent  the  danger  of 
striking  against  the  new  levee  and  sweep- 
ing  it  away.  We  say  this  since,  taking  the 
wfinding  literally,  it  gives  rise  to  the 
•  Tiction  that  the  old  levee'was  dynamited 
after  the  river  had  subsided,  for  the  pur- 
pose of  allowing  the  water  to  flow  off, 
which  had  accumulated  in  tbe  basin  created 
by  tlie  remaining  line  of  old  levee  along 
the  river  front  and  the  line  at  the  new 
levee.  We  do  not  stop,  however,  to  further 
conaidcr  tbe  subject,  since  whatever  view 
be  taken  of  tbe  finding,  the  fact  as  to  tbe 
use  of  dynamite  would  not  in  law  amount 
to  a  taking  by  the  United  States,  because  in 
any  event  the  mere  act,  to  meet  an  emer- 
gency, of  the  officer,  conceding,  under  the 
circumstances  stated,  that  it  was  a  wrong- 
ful act,  cannot  be  held  to  be  the  act  of  the 
United  States,  and  therefore  affords  no 
ground  in  any  event  for  holding  that  tbe 
United  States  had  taken  the  property  for 
public  use. 

It  follows  from  what  we  have  said  that 
the  judgment  below  in  favor  of  tbe  United 
States  in  No.  718  must  be  affirmed,  and  the 
Judgment  against  the  United  States  in  No. 
TIB  must  be  and  it  is  reversed. 
And  it  is  so  ordered. 


UNITED  STATES. 

KVIDE.NCB  (5  10*)— JUDJCLU.  NoiicB— Nav- 

iGABiiair. 

1.  Federal  courts  cannot  take  judicial 
notice  that  a  itream  is  navigable  in  fact 
because  of  an  apparently  irregular  traffic 
in  times  of  high  water  only,  employing  In- 
dian canoes,  dugouts,  and  at  certain  times 
Boall  steamboats  and  gasolene  launches, — 
especially   in  the   face  of  a  declaration   by 


the    legislature    that    such    stream    is   not 

navigable. 

[Ed,    Note.— 1>^r    othsr   cssei,    see   Bvldeaee. 
Cent.  Dig.  11  >-!«:    Dsc  Dig.  |  10;*    NavlcabU 
Waun,  Cant.  Dig.  i  12.] 
COUBTS    ((    380*)  —  SUPBEMB    COURT— Hs- 

OEABino — Ebbob  in  Original  Opiitiok. 
2.  The  error,  if  any,  on  tbe  part  of  the 
Federal  Supreme  Court  in  holding,  when 
affirming  a  conviction  in  a  Federal  circuit 
court  for  the  murder  of  an  Indian  at  or 
near  the  edge  of  the  Klamath  river  within 
the  extension  of  the  Hoopa  VaUey 
Indian  Reservation,  that  title  to  the 
bed  of  such  river  was  vested  in  tba 
United  States  aa  riparian  owner  on 
a  non -navigable  stream  by  Cat.  Acta 
of  April  13,  1850,1  February  24,  ISOl. 
and  March  11,  1891,  does  not  require  tbe 
granting  of  a  petition  for  a  rehearing, 
where  the  state  of  the  record  did  not  en- 
title the  plaintiff  in  error  to  call  upon  the 
Supreme  Court  to  decide  tbe  merits  of  the 
question  of  tlie  navigability  of  tbe  river, 
and  its  eflect  upon  the  jurisdiction  of  the 

rcuit  court  over  the  homicide. 

[Bd.  Note.— For  other  esses,  see  Courts,  C«nt. 
Dla.  H  nS-lOlS,  lOSS;    Dse.  Die  I  3S0.*] 

(No.  97.] 
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K  PETITION  for  rehearing  of  an  affirm- 
ance  of  a  conviction  in  tbe  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  California  for  the  murder  of  an 
Indian  within  tbe  extension  of  the  Hoopa 
Valley  Indian  Reservation.  Denied. 
See  ante,  449. 

The  facts  are  stated  in  the  opinion. 
Mr.  John  F,  Qninn  in  support  of  petl- 

Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

A  petition  for  rehearing  la  presented, 
which  we  permit  to  be  filed  in  order  to  de- 
termine whether  it  ought  to  be  entertalned-S 

The  petition   raises   several   points,  onlyv 

le  of  which  is  deemed  worthy  uf  mention; 
and  that  is  the  insistence  that  the  eourt,  in 
basing  its  decision  herein  (228  U.  S.  243, 
:.,  57  L.  ed.  — ,  33  Sup.  CL  Rep.  449) 
upon  the  California  acts  of  February  24, 
chap.  14,  and  of  March  11,  1891, 
chap.  S2  (Political  Code,  g  2349),  and  the 
decision  of  the  suprome  court  of  that  state 
in  Cardwell  v.  Sacramento  County,  79  C&l. 
347,  349,  21  Pac.  7S3,  to  the  effect  that  the 
enumeration  of  the  navigable  rivers  of  the 
state,  as  made  by  the  legislature,  is  exclu- 
sive, and  that  no  other  rivers  are  navigable 
under  the  taws  of  California,  overlooked 
the  effect  of  the  decisions  of  tbe  supreme 
court  of  California  in  other  eases  (People 
ex  rel.  Ricks  Water  Co.  v.  Elk  Biver  Mill 
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*  Lumber  Co.  107  Cal.  221,  224,  48  Am.  St. 
Kep.  196,  40  Pac.  G31;  FoTdtier  t.  Johiuon, 
1«4  CaL  21,  127  Pa&  156;  and  People 
ex  rcl.  Harbor  Comn.  t.  Kerber,  1S2  CaL 
731,  126  Am.  St.  Kep.  93,  93  Pae.  878), 
and  that  onr  deciaion  respecting  tlie  navi- 
gability of  the  Klamatb  river  and  «tate 
ownership  of  tba  bed  thereof  ii  ao  aerioUB 
in  it*  ulterior  oonsequencai  that  it  ought 
not  to  be  adhered  to  withont  further  argn- 

The  Judgment  affirming  the  eonvietimi  of 
tbe  plaintiff  in  error  can  be  luitMned, 
however,  without  regard  to  the  question 
thtia  raised.  It  is  conceded  that  whether 
the  Klamath  is  navigable  at  the  place  where 
the  homicide  occurred  ia  a  question  of  fact. 
Of  conree  the  tide  ebbt  aud  flow*  at  the 
river's  mouth,  but  the  Joou«  in  quo  ii  ap- 
proximatelj  2S  mile*  from  the  mouth,  and 
quite  beyond  any  possible  influenee  of  the 
tide.  As  the  opinion  points  out,  there  wa* 
evidence  tending  to  show  that  the  stream 
is  navigable  in  fact  at  certain  seaaons  from 
Requa  (near  its  mouth),  up  to  and  above 
the  looiM  Ml  quo.  But  the  evidence  was  b;  no 
means  conclusive.  It  showed  sji  apparently 
irregular  traffic,  in  time*  of  high  water 
only,  employing  Indian  canoes,  "dug-outs," 
and  at  certain  times  small  steamboats  and 
^gasolene  launches.  In  this  state  of  the 
H  evidence,  the  trial  court  could  not,  nor  can 
•  we,  take  judicial  notice  of  the  stream  as 
being  navigable  in  fact;  especially  in  the 
face  of  a  declaration  by  the  legislature  of 
the  state  that  it  is  not  navigable.  United 
BUta  V.  Rio  Qrande  Dam  &  Irrig.  Co.  174 
U.  S.  690,  608,  43  L.  ed.  1136,  1130,  10  Sup. 
Ct    Rap.    770. 

Upon  the  argument,  the  government  cited 
and  relied  upon  tbe  acts  of  February  24tb 
and  March  11th,  1801,  and  the  deciaion  In 
Ckrdwell  v.  Sacramento  County,  as  show- 
ing that  the  state  had  abandoned  any  claim 
It  might  have  had  to  the  bed  of  the  stream, 
and  surrendered  such  rights  to  the  riparian 
proprietors, — in  tbia  case  to  the  United 
States,  for  the  benefit  of  the  Indians. 
Covnsel  for  plaintiff  in  error  did  not  in  hia 
brief  {nor,  so  far  as  we  recall,  in  the  oral 
argument)  make  any  reply  to  this  conten- 
tion, nor  challenge  the  autliority  of  Card- 
well  V.  Sacramento  County,  or  tiie  effect  of 
that  decision  upon  the  matter  in  eontro-* 
versy.  Being  unable  to  find  that  the  case 
had  been  overruled  or  questioned,  we  ae- 
Mpted  It  as  authoritative  upon  the  ques- 
tion of  state  policy,  with  the  result  of  eon- 
ehiding,  upon  the  whole  matter,  that 
whatlier  the  river  were  or  were  not  navi- 
gable in  fact,  its  bed  was  to  be  deemed  as 
iMlnded  within  the  extension  of  the  Eoopa 
Tallaj  Rtaervation. 

But  the  reeord  show*  that  upon  tbe  trial, 
33  S.  a— flS. 


tbe  plaintiff  in  error  did  not  raquaat  or  sug- 
gest that  the  question  of  the  navigabllU^ 
of  the  river  at  the  locus  m  quo  should  bo 
considered  mm  a  question  of  fact,  and  dis- 
posed of  accordingly.  At  the  close  of  the 
evidence  for  the  government,  counsel  moved 
for  a  diimi**al  of  the  action  upon  the 
ground  that  it  had  not  been  shown  that  the 
alleged  offense  happened  within  the  limits 
of  the  Reservation.  And  at  the  close  of  all 
tbe  evidence  the  trial  court  was  requested 
to  instruct  the  Jury  that  the  river  was  not 
within  the  limits  of  the  Reservation,  and 
tliat  if  the  alleged  erime  was  committed 
upon  the  river,  tbe  evidence  had  failed  to 
establish  the  jurisdiction  of  the  court  to  try^ 
Hit  defendant.  This  insiBtence  was  re-^ 
peated  in  different  forms,  but  in  ea^'iu-* 
stance  ths  court  was  in  effect  requested  to 
rule  as  a  matter  of  law  that  the  Klamath 
river  wa*  not  within  the  reservation.  This 
contention  wa*  as  properly  attributable  to 
the  theory  that  the  territorial  limits  as  de- 
scribed in  the  Executive  order  of  President 
Harrison,  dated  October  16,  1891,  did  not 
in  terms  include  it,  as  to  the  theory  that 
the  river  was  not  navigable.  It  was  upon 
the  former  theory  that  plaintiff  in  error 
principally  relied  in  this  court.  If  ths  sug- 
gestion of  excluding  the  river  from  the 
Reservation  on  the  ground  that  it  was 
navigable  was  intended  to  be  mode  the  sub- 
ject of  exception  at  the  trial,  this  point 
should  have  been  clearly  raised;  and  it  was 
not.  Moreover,  even  assuming  that  the  re- 
quests were  intended  to  point  to  the  ques- 
tion of  navigability,  they  at  beat  called 
upon  the  court  to  decide  that  question  as  a 
queetion  of  law,  and  not  to  determine  it, 
or  to  have  the  jury  determine  it,  a*  a  ques- 
tion of  fact. 

The  etste  of  ths  record,  therefore,  did 
not  entitle  the  plaintiff  in  error  to  eall 
upon  this  court  to  decide  the  merits  of  ths 
question  of  the  navigability  of  the  river 
and  Its  effect  upon  the  jurisdiction  of  the 
circuit  court  over  the  homicide.  In  discuss- 
ing the  merit*  we  assumed  (in  favor  of 
plaintiff  in  error)  that  the  question  wa* 
rai*ed  by  the  record.  But  since  it  is  now 
suggested  that  in  to  doing  we  have  passed 
upon  a  question  that  wa*  not  adequately 
argued,  and  which  in  it*  con*equaioes  in- 
volves important  interests,  other  tlian  those 
of  the  plaintiff  in  error,  we  prefer  to  and 
do  recall  so  much  of  the  opinion  as  holds 
that  "by  the  acts  of  l^iilation  mentioned, 
as  construed  by  the  highest  court  of  the 
state, —  (a)  the  act  of  ISSO,  adopting  the 
common  law,  and  thereby  traneferrliig  t* 
all  riparian  proprietor*  (or  confirming  in 
them)  the  ownership  of  the  non-navigable 
stream*  and  their  beds;  and  (b)  the  acta 
of  February  24  and  of  Uareh  II,  1891,  if 
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claring  in  effect  tluA  the  Klam&th  river  ii 

I,  k    uon-naTigable    stream, — C&lifomia    has 

^  Tcated  in  the  United  Statei,  »■   ripariMi 

•  owner.'the  title  to  the  bed  ot  the  Klama.th, 

if   in   fact   it  be  a  navigable  river."     That 

matter,  therefore,  we  leave  undecided. 

But  aince,  aa  already  shown,  the  con- 
viction of  the  plaintiO'  in  error  may  prop- 
erlj  stand  without  regard  to  that  question, 
we  deem  that  no  useful  purpose  would  be 
•erred  bj  further  oral  argument, 
Bahearing  denied. 


JAUES  L.  BRADFORD,  Appt., 

UNITED  STATES. 

C0UBT8  (I  380*)  —  SuPBEKE  Court  —  IlB- 

OriNiOK. 

A  rehearing  will  not  be  granteJ  by  the 
Federal  Supreme  Court  because  of  nn  in- 
advertent form  of  expression  in  its  opinion 
which  could  have  had  no  possible  influence 
upon  the  reasoning  stated  therein  which 
rendered  it  necessary  to  affirm  the  judgment 
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a  at- 


N  PETITION  for  a  rehearing  of 
Brmance  of  a  Judgment  of  the  Court  01 
Claims,  diamiasing  a  suit  to  recover  for  im- 
provements   and    taxes    upon    lands    relin- 
quiahed  to  the  United  States  in  considera- 
Uon  of  a  pardon.     Denied. 
See  ante,  E7e. 
Mr.  Earvej  M.  Friend  for  the  petition. 

Per  Carinm; 

We  permit  an  application  for  a  rehearing 
to  b*  flled  aolel;  for  the  purpose  of  correct- 
ing an  inadvertent  form  of  expression 
osed  in  the  opinion,  which  it  seems  it  is 
eonaidered  might  convey  a  mistaken  im- 
prasion,  to  the  detriment  of  the  appellant. 
The  opinion,  in  speaking  of  the  conviction 
of  appellant,  declared  tiiat  it  was  for  de- 
frauding the  government  of  land,  while  the 
fact  was  that  the  prosecution  and  conviction 
was  for  a  conspiracy  to  defraud  the  govern- 
ment of  land.  The  difference — if  there  be 
difference— between  the  two  ofTenaea  could 
have  had  no  possible  influence  upon  the 
reasoning  stated  in  the  opinion  which 
rendered  it  necessary  to  affirm  the  judg- 
ment We  think,  however,  a  precisely  ac- 
curate statement  of  the  subject-matter  to 
which  the  conviction  related  should  go  upon 
the  record  to  counteract  any  semblance  of 
injustice  which  might  otherwise  arise. 

Rehearing  denied. 


THOMAS  K.  CAMPBELL  et  al. 

(I  18*)— iNJDBCnOR— AOAIKBT 

BATK   REOULATIOn— Intrabiaix   OB   In- 

TEUTATB  TXATFIC. 

1.  Injunctive  relief  against  the  enforoe- 
ment,  as  applied  to  goods  which  are  prop- 
erly rc^r^d  as  moving  in  interstate  com- 
merce, of  a  rate  order  of  a  state  railroad 
commission,  which  by  its  terms  ia  applica- 
ble solely  to  intrastate  transportation,  can 
only  be  granted  upon  a  showing  of  actual 
conditions  and  that  the  order,  though  valid 
in  its  proper  application,  is  misapplied  aa 
to  oaTticular  transactions. 

fBd-  Note.— For  otheroase*.  see  Carriers.  Cent. 
Die  Ii  13,  le-lE,  ZO.  U;  Dec  Dl(.  i  U;*  Inlnnc- 
tloD,  Cent.  Dtg-  1  Ul.l 

CotniEBcE  (I  lO*)— State  Regttlatioh  of 
ixicAL  Rates  or  Irtebstatb  Oabbisb — 
CoNaBxaaioflAL  Idactioh. 

2.  Congressional  inaction  on  the  subject 
leaves  each  state  free  to  eatahlish  maximom 
intrastate  rates  for  interstate  carriers 
which  are  reasonable  in  theroaelvea,  al- 
though the  state's  requirements  may  neces- 
sarily disturb  the  existing  relation  between 
intrastate  and  interstate  rates  as  to  place* 
witiiin  zones  of  competition  crossed  l^  tha 
state  boundary  line. 

(Bd.    Note.— Far   other  cuvs.   IM  Coeaaarca, 
CMit.  Dls.  1 1;    Dec  Dls.  )  lO.'l 
INo.  1BB.J 

Decided  Jobs 


gon  to  review  a  decree  diamiasing  a  bill  to 
restrain  the  enforcement  of  an  order  of  the 
state  railroad  commission  fixing  railroad 
ratea.     Affirmed. 

See  same  case  below,  173  Fed.  B57,  177 
Fed.  318. 

The  facts  are  stated  in  the  opinion. 

Messra.  Maxirell  E>arta  and  W.  W.  Cot- 
ton for  appellant. 

Messrs.  Joseph  N,  Teal  and  Clyde  B. 
Aitchison,  and  Mr.  A.  M.  Crawford,  Attor- 
ney General  of  Oregon,  for  appellees.  « 


•Mr.  Justice  Hngbes  delivered  the  opinion* 
of    the   court: 

This  suit  was  brought  to  restrain  the  en- 
forcement of  an  order  of  the  Railroad  Com- 
mission of  Oregon,  made  April  Z2,  1008, 
prescribing  maximum  freight  rates  between 
Portland  and  other  points  on  the  complua- 
ant's  linca,  within  the  state,  east  of  The 
Dalles.  Demurrers  to  the  bill,  and  to  the 
amended  bill,  were  sustained.  173  Fed. 
957;  177  Fed.  318.  And  from  the  final  de- 
cree dismiuing  the  hill  the  complninant 
brings  this  appeal. 

The  arguments  in  support  of  the  appeal 
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ue  addreBBed  to  the  qusBtion  whether  th« 
order  ol  th«  conuuiiBion  wu  ui  uDconstitu- 
tiODft]     interfereaoa    with    interBtata    com- 
SmerM. 

IP  •  It  appenra  from  th*  bin,  and  from  the 
order  of  the  oommtsBion  which  waa  made  a 
part  of  the  bill,  that  the  Portland  ohamher 
of  ootomerce  had  complained  of  the  com- 
plainant's freight  tariff,  and  bad  petitioned 
the  commieeiOD  to  eatabliah  reasonable 
rates  for  traaaportation  from  Portland  to 
point*  in  Oregon.  After  hearing,  the  oom- 
miesion  found  that  the  existing  rate*  were 
unreasonablj  high,  ordered  their  discontin* 
uance,  and  determined  the  Just  and  reason- 
able TtXn  to  be  charged  in  their  stead. 

It  is  insisted  that  the  order  applied  to 
interfltate  traffic,  that  is,  to  traffic  origi- 
nating outside  the  state  and  still  raoTing,  on 
it*  transportation  from  Portland  to  other 
points  in  the  state.  In  interstate  commerce. 
The  court  below  did  not  so  construe  the 
order,  and  we  do  not  bo  construe  it.  The 
Bail  road  CommiaBion  of  Oregon  had  no 
power  to  fix  rates  for  interstate  transporta- 
tion, or  an;  part  of  it,  and  we  And  no 
ground  for  the  conclusion  that  It  attempted 
to  do  BO.  The  order  must  be  talcen  a*  ap- 
plicable Boleij  to  intrastate  transportation. 
And,  in  this  view,  so  far  as  the  averment* 
of  the  bill  attack  the  order  aa  one  which  1^ 
its  terms  relates  to  property  transported  In 
interstate  commerce,  they  are  insufficient 
to  entitle  the  complainant  to  relief. 

Whether  the  order  govemB  particular 
shipments  must  depend  on  the  facts  of  each 
case,  that  is,  upon  the  question  whether  the 
traffic  is  Interstate  or  intrastate.  If  it 
were  sought  to  compel  the  application  of 
the  intrastate  rate  to  gooda  which  were 
properly  to  be  regarded  as  moving  In  inter- 
state commerce,  the  complainant  would 
have  its  remedy.  But  it  would  be  necea- 
aary  to  show  the  actual  condition*,  and 
that  the  order,  although  valid  in  its  proper 
operation,  was  being  miaappiicd  with  re- 
spect to  particular  tranaactions.  The  bill 
(ailed  to  make  a  case  of  this  sort.  Upon 
thia  point  the  court  below  said:  "If  the 
order  be  valid,  a*  it  is  held  to  be,  thpn  all 
^■hipmenta  or  commerce  which  are  intra- 
nstate in  character  must  be  controlled  by 
*  the  order;  all  that  are  not  are  not  affected 
by  it.  If  question  ariaes  as  to  any  partic- 
ular shipment  or  any  particular  commodity 
to  be  moved,  or  in  process  of  tranaporta- 
tion.  it  might  be  settled  by  carrying  the 
matter  to  tlie  eommiaaion;  or,  if  the  com- 
mission unlawfully  exacts  the  atnte  rate 
upon  interstate  traffic,  I  see  no  reason  wliy 
it  may  not  be  enjoined  in  any  court  of  com- 
petent jurisdiction.  These  special  cases 
must  necessarily  be  determined  aa  they 
Arise,  as  it  is  impossible,  by  a  general  de- 

•For  otber  euw  >••  sama  topic  A  t  xmiBEa  li 


eree,  to  determine  in  advance  what  speciAe 
commodities  and  the  transportation  thereof 
constitute  interstate  and  what  intrastate 
commerce."    177  Fed.  316,  320. 

We  are  of  the  opinion  that  the  ruling 
was  right. 

Assuming  that  the  order  implies  axoln- 
*ively  to  intrastate  transportation,  the 
question  with  respect  to  asserted  intierfar- 
ence  with  interstate  commerce  by  reason 
of  the  relation  of  intrastate  rate*  to  inter- 
state rates  is  essentially  the  same  a*  that 
presented  In  Simpson  v.  Shspard,  230  U.  S. 
352,  67  L.  ed.  — ,33  Snp.  Ct  Rep.  729,  and 
the  same  concIuBlon  must  be  reached. 

Uther  questions  are  raised  by  the  assign- 
ments of  error,  but  they  are  not  presaed  in 
argument  and  require  no  diseuaslon. 

Decree  affirmed. 

(no  V.  B.  GIT.) 
SOUTHERN  PACIFIC  COMPANY  and  Ore- 
gon    1     California    Railroad    Company, 
Apptr, 

THOMAS  K.  CAMPBELL  et  al.,  Conatitut* 
ing  the  Railroad  Commission  of  OregODi 
et  al. 

CoUMERCF  (S  IP't— State  Regulation  of 
Local  Rates  of  Intehstatb  CarbiiS-^ 

CONOBBSSIONAI.     iNACTtOH. 

1.  Congressional  inaction  on  the  subject 
leaves  each  state  free  to  establish  maximum 
intrastate  rates  for  interatate  carriers  which 
are  reasonable  In  tliemselvea,  although  the 
state's  requireraenta  may  necessarily  dis- 
turb the  existing  relation  between  intra- 
state and  interatate  rates  as  to  places  with- 
in zones  of  competition  crossed  by  the  atato 
boundary  line. 

[Kd.  Nota.— F'or  other  csa«s,  sea  Commarcs. 
Cent.  Dig.  i  t:    Dec.  Dig.  I  10.'] 

Cabbicrs  (S  18")— Pleading— SumciEXCT 

Oe     ALLEQATIO.NB  — CONFIBCATOBT     Hatk 

Regulation. 

2.  The  allegations  of  a  bill  seeking  to  en- 
join the  enforcement  of  state  regulation  of 
the  local  rates  of  an  interstate  carrier  are 
wholly  insufficient  to  siion  that  the  opera- 
tion of  such  rates  will  deprive  the  carrier 
of  just  compensation  in  its  business  of  in- 
trastate transportation,  where  the  carrier's 
receipts  and  disbursements  for  the  previous 
fisoU  year  are  not  given,  and  there  are  no 
averments  showing  the  expenses  incurred  in 
the  conduct  of  the  Intrastate  business  as 
distinguished  Irom  the  Interstate  business, 
or  the  share'  of  the  value  of  the  carrier's 
property  which  is  asaignable  to  the  former. 

[Ed,  Note.— For  otber  ciafs,  sea  Carriers, 'Cent. 
Dl(,  11  13,  U-IS.  3U,  U;    Dec.  Dig.  1  13.-] 

Constitutional  Law  (g  135*)— IiiPiiajNo 
CoNTBACT  GnLiuAtioNS— Rats  Reoui^- 

3.  The  authority  of  a  railway  carrier  in- 
corporateii  under  the  Orc-jnn  general  incor- 
poration act  of  October  14,  1802, i  which  In 
S  34  proviclp<l  that  vvfry  cui|miation  formed 
thereunder  shail  have  jioAcr  to  collect  and 
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neeive  cueh  toll*  or  freight  for  the  truw> 
portatlon  of  persoiu  or  property  as  it  idbj 

{reocribe,  is  subject  to  the  implied  limita- 
iOD  that  the  charges  shall  be  reasonable; 
and  the  power  of  the  state,  through  its  leg- 
islature or  an  agency  lawfully  constituted 
therebj,  to  prescribe  reasocabie  rates  to  be 
obeerred  by  the  carrier,  was  not  tiereby 
withdrawn. 

IBd.  Note. -Par  other  cases,  bm  CoDBtltntloBal 
Law,  Cent.  Dig.  ||  380-387 :    Dec  Dig.  |  13&*] 
Carbikks  a  1S*>— RBLATIOn  TO   Leqibla- 

iiVB  Depabtmeht— Rati  Bxaui^Tiai). 
4.  The  courts  will  not  substitute  their 
judgment  for  that  of  a  state  railroad  com- 
miMion  upon  such  questions  as  the  eondi- 
tions  of  traffic,  the  adjustment  of  rates  with 
respect  to  the  different  cammodities  trans- 
ported, and  the  appropriate  basis  for  clas- 
siflcation,  where  tne  commission's  action 
wa*  not  of  such  an  arbitrary  character  aa  to 
constitute  an  abuse  of  power. 

TEd.  NDle.-For  other  cuss,  see  Csirlen,  Cent 
Dfc  II  13.  16-18,  76.  U:    D*c.  DIs.  1  1&-*] 
OONBTITLTIONAL   LAW    (i    29S*)— DUB    PEO- 

CESS   OK   Law  —  State   Requi-ation   or 

Railway  Rates— PaocEDUBE. 
e.  The  procedure  permitted  by  the  Ore- 
gon railroad  commisBJon  act  (Laws  19DT, 
chap.  C3),  under  which  the  railroad  com- 
mission may  determine,  upon  hearing,  that 
freight  rates  are  unreasonable,  excessive, 
and  discriminatory,  and  make  orders  for 
other  rates  which  in  its  judgment  are  not 
open  to  such  objection,  does  not  deny  due 
process  of  law,  where  the  statute  provides 
that  suit  may  be  brought  in  the  state  court 
to  set  aaids  orders  of  the  cammission  upon 
the  ftround  that  the  rates  fixed  are  un- 
lawful. 

[Bd.  Nate.— F'or  other  cases,  see  Cocstltutlonal 
Uiw,  Cent.  Qlg.  I  817  :    Dec.  Dig.  I  »G.*] 

Statutes  ((  64»)— Invaud  ih  Pabt- 

6.  Railway  rates  established  by  the  Ore- 
gon railroad  commission  will  not  be  denied 
effect,  if  otherwise  vslid,  because  of  any 
invalidity  of  the  separable  penal  provisions 
of  Or.  Laws  IQOT,  ebap.  63,  under  which 
the  commiesion  acted. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Csnt. 
Dig.  ti  U-H,  IK:    Dec  Dig.  1 14.<] 

[No.  42S.1 


APPEAL  from  tbe  Circuit  Court  of  the 
United  States  for  the  District  of  Ore- 
gon to  review  a  decree  dismissing  the  bill 
in  a  suit  to  enjoin  the  enforcement  of 
freight  rates  fixed  by  the  state  railroad 
cwnmission.    Affirmed. 

Gee  same  ease  below  on  demurrer,  189 
Ped.  182. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maxwell  Evarts,  William  F. 
Eerrin,  William  D.  Fenton,  and  James  E. 
Fenton  for  appellanta. 

Messrs.  Josepli   N.   Teal   and   Clyde   B. 


Aitchiwn,  and  Mr.  A.  U.  Crawford,  Attnt- 
ney  General  of  Oregon,  for  appellees.  >. 

•  Mr.  Justice  Hngfaea  delivered  the  opinloa* 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  entered  July  18,  1911,  dis- 
missing the  bill,  on  demurrer,  for  want  of 
equity.    I8S  Fed.  182. 

Tbe  bill  was  filed  by  the  complainanta, 
the  Southern  Pacific  Company  and  the 
Or^on  i  California  Railroad  Company,  to 
set  aside  an  order  made  by  the  Railroad 
Commission  of  Oregon  under  date  of  Sep- 
tember 21,  1910,  and  to  enjoin  tbe  d«- 
fendanta,  tbe  members  of  the  commission 
and  tbe  attorney  general  of  the  state,  from 
enforcing  it.  By  this  order  the  commis- 
sion found,  after  hearing,  that  certain 
freight  rates  maintained  by  the  Southern 
Pacific  Company  between  Portland  and 
other  places  on  its  lines  in  Or^on  were  un- 
reasonable, excessive,  and  discriminatory, 
and  the  commission  required  the  compsny, 
in  lieu  of  the  rates  thus  disapproved,  to 
put  into  effect  the  "just  and  reaaonable  and 
ntmdiscriminatory  chargea"  set  forth  in  tha 

The  first,  and  principal,  contention  of  tli* 
appellant*  is  that  this  requirement  was  in- 
valid as  constituting  a  regulation  of  inter- 
tate  commerce.  The  order,  however,  re- 
lated solely  to  intraatate  traffic,  and  the 
question  raised  by  the  bill,  so  far  as  it* 
allegations  bear  upon  the  conditior.j  of 
interstate  transportation,  doea  not  differ  in 
its  essential  features  from  that  which  waa 
passed  upon  in  tbe  Minnesota  Rate  Cases. 
Simpson  V.  Sbepard,  230  U.  S.  352,  S7  L.  ed. 

,  33  Sup.  CL  Rep.  729.    This  objection  to 

the  order  cannot  be  sustained.  ^ 

It  LB  further  insisted  that  the  order  waaj 
confiscatory.  *  The  railroad  property  i«» 
question  waa  that  of  the  Oregon  &  Cali- 
fornia Railroad  Company,  which  waa  oper- 
ated by  the  Southern  Pacific  Company  under 
tease  made  in  18B7.  It  was  provided  by  the 
lease  that  the  Southern  Pacific  Company 
should  Iceep  the  property  in  good  condition, 
"operate,  maintain,  add  to,  and  better  tbe 
same  at  its  own  expense,"  and  should  p»y 
over  annually  to  the  lessor  company  the 
amount  remaining  of  the  net  earnings,  after 
all  chargea  and  expenses  incurred  by  tlw 
Southern  Pacific  Company  under  the  le*ae> 
and  all  taxei  and  interest,  current  fixed 
charges,  and  all  iudebtedneas  of  tbe  leasor 
to  the  Southern  Faeifio  Company,  had  been 
paid,  save  that  if  such  amount  ahould  exceed 
specified  percentages  of  the  preferred  and 
conimoD  stock  of  the  lessor,  the  ezeeaa  might 
be  retained  by  the  lessee. 

It  was  alleged  that  after  payment  of 
operating    expenses,     taxes,     interest,   Miid 
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other  re&aonAble  ftnd  legitimBte  ^pensea,  ■ 
deficit  had  aeeumulated,  repreMnting  an  in- 
debtedneM  to  the  Sonthem  Pacific  Com- 
pany, and  smoiinting  on  June  30,  1006,  to 
the  aom  of  ¥0,222,037 ;  but  it  abo  appeared 
that  thfa  deficit  was  reduced  in  the  follow- 
ing yean  lo  that  on  June  30,  1009,  it 
amounted  to  e3,£  07,008.37. 

The  capital  atoclc  consisted  of  preferred 
■tock  of  the  par  value  of  (13,000,000,  and 
c(»nvon  stock  of  the  par  value  of  C7,000,000, 
and  the  bonded  iudebtedneas  amounted  to 
117,746,000,  making  in  the  aggregate  936,- 
746,000.  In  one  part  of  the  bill  it  was  al- 
kged,  without  particulars  showing  the  eou- 
■tituent  itouB,  that  the  total  value  of  the 
property  In  Or^on,  held  under  the  leaM, 
eonaisting  of  approximately  670  milea  of 
road,  with  rolling  stock,  stations,  terminals, 
•ad  appurtenances,  amounted  to  943,694,- 
88S.73.  But  a  later  averment,  in  eonnection 
with  the  all^^tions  aa  to  outlays  and  re- 
turn, was  that  "the  properties  of  the  Oregon 
Sft  Oalifornia  Railroad  Company  are  of  the 
nasonable  value  of  a  sum  representing  the 
■  outatanding  bonded  indebtedneas  and  the 
deScit,  aa  aforesaid,  and  the  capital  atock 
of  the  company;"  and  ao  valued,  the  total 
would  be  939,962,008.37. 

The  receipta  from  the  entire  property  and 
the  diaburaementa  for  several  years  were 
■tated.  It  waa  averred  that  for  the  flacal 
year  ending  June  30,  1900,  the  total  receipts 
were  £7,104.081,  and  the  diaburaementa  95,- 
839,698.  Aa  the  court  below  pointed  out, 
the  bill  was  silent  aa  to  what  was  embraced 
in  the  aggrc^te  expenditurei,  and  the  court 
thought  it  fair  to  assume  that  the  total  dis- 
bursements, aa  alleged,  included  not  only 
the  expenaes  of  operation,  but  alao  interest 
on  bonds  and  on  open  accounts,  and  thus, 
that  the  averment  showed,  for  the  fiscal 
year  ending  June  30,  19O0,  a  net  balance 
of  91,264,383  aa  a  return  on  the  investment 
repreaented  by  919,000,000  in  par  value  of 
capital  atock.  It  waa  alleged  that  the 
"annual  loas  of  interstate  and  intrastate 
buainesa  combined,"  which  would  reault  if 
the  order  in  question  were  enforced,  would 
amount  to  916e,07S.4e.  The  court  below 
concluded  that  on  this  showing  it  could 
not  be  said,  in  advance  of  actual  experience, 
that  the  rates  fixed  by  the  commission  would 
not  afford  a  fair  return  upon  the  value  of 
the  property. 

The  order,  aa  already  noted,  waa  made 
In  September,  IBIO,  and  the  bill  was  brought 
in  October,  IBIO,  but  the  receipts  and  dis- 
bursements for  the  fiscal  year  ending  June 
30,  IBID,  were  not  given.  In  addition  to 
this  omission,  the  bill  was  destitute  of  any 
allegation  sbowing  the  expenses  incurred  in 
the  conduct  of  the  intraatate  business  as 
distinguished  from  the  interstate  buainees. 


or  the  share  of  Uia  value  of  the  property 
which  was  assignable  to  the  former.  In 
short,  the  all^ations  of  the  bill  were  wholly 
insufficient  to  ahow  that  the  complainants 
would  be  deprived  of  just  compenaation  in 
tbeir  buBineas  of  intraatate  transportation 
by  virtue  of  the  operation  of  the  order.       ^ 

In  sustaining  the  demurrer  the  courtg 
gave  to  the*  eomplainanta  thirty  days  in* 
which  to  plead  further;  and  they  thua  had 
opportunity  tor  amending  their  bill  ao  aa 
to  present  additional  avennenta  which 
would  correct  deficiencies  in  the  original 
allegationa,  and  remove  any  possible  mis- 
apprehension as  to  the  facts  intended  to 
beset  forth.  But  the  oomplaioauta  informed 
the  court  that  they  did  not  desire  to  avail 
themsetvea  of  thia  opportunity,  and  accord- 
ingly the  bill  waa  diamiaaed.  We  think 
that  it  cannot  be  said  that  any  error  waa 
committed  in  thus  disposing  of  the  oonten- 
tion  aa  to  eonflacation. 

It  is  also  urged  that  the  railroad  com- 
miasion  act  of  Oregon  (Laws  of  1907,  cbap. 
63),  and  the  order  in  queation,  were  void 
aa  againat  the  Oregon  A  California  Rail- 
road Company,  and  the  leasee  of  ita  prop- 
erty, upon  the  ground  that  the  act  and 
order  impaired  the  obligation  of  the  con- 
tract contained  in  the  charter  of  the  firit- 
mentioned  company.  That  company  waa  in- 
corporated in  1870,  under  the  general  Incor- 
poration act  of  Oregon,  approved  October 
14,  1882,  which,  in  §34  provided;  "Every 
corporation  formed  under  this  act  for  the 
construction  of  a  railroad,  as  to  such  road 
shall  be  deemed  common  carriera,  and  ahall 
have  power  to  collect  and  receive  such  tolls 
or  freight  for  transportation  of  persona  or 
property  thereon  aa  it  may  preacribe." 
Keference  ia  also  made  to  the  following  pro- 
vision of  the  Constitution  of  Oregon  pur- 
auont  to  which  thia  incorporation  act  was 
enacted ;  "Corporations  may  be  formed 
under  general  taws,  but  shall  not  be  created 
by  special  laws  except  for  municipal  pur- 
poses. All  laws  passed  pursuant  to  this 
section  may  be  altered,  amended,  or  repealed 
but  not  so  as  to  impair  or  deatroy  any 
veated  corporate  rights."  Art.  11,  §  2.  The 
aoie  queation  preaented  on  thia  branch  of 
the  caae,  it  is  said  by  counsel  for  the  ap- 
pellants, "is  whether  the  judgment  of  Umh 
carrier  in  fixing  rates  for  transportation  ofg 
persona  or  property  shall  be  8upervised,*reg-* 
ulated,  and  supplanted  by  the  judgment  of 
the  state  exercised  through  a  railroad  oom- 
miaaion,  or  shall  It  remain  as  it  was  at 
common  law,  within  the  exclusive  power 
and  jurisdiction  of  the  carrier  to  fix  that* 
ratea,  subject  only  to  the  power  of  tbe 
courta,  upon  judicial  inquiry,  to  denonnoa 
and  decline  to  enforce  ratea  thkt  are  ax- 
eeasiva  and  unreaaonabla," 
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A*  to  tb:a  qUMtion,  it  is  sufficient  to  laj 
thftt  it  )■  well  eatftbliibed  tliAt  »  general 
charter  provision  aucb  tM  the  one  quoted, 
giving  power  to  ehai^  and  collect  tolls, 
necessarilj'  impliea  that  the  chargea  ihaU 
be  reasonable,  and  does  not  detract  from  the 
power  of  the  stat«  through  its  legislature, 
or  the  agency  lawfully  constituted  thereby, 
to  prescribe  reasonsble  rates  to  t>e  ob- 
served by  the  carrier.  State  t.  Southern  P. 
Co.  23  Or.  424,  432,  433,  31  Pac.  900;  Stone 
T.  Farmers'  Loan  k  T.  Co.  118  U.  B.  307, 
330,  26  L.  ed.  63B,  044,  e  Sup.  Ct.  Rep.  834, 
888,  llSl;  Dow  t.  Beidelman,  125  U.  S. 
«80,  es8,  SI  L.  ed.  S41,  843,  2  Inters.  Com. 
Rep.  ES,  8  Sup.  Ct.  Rep.  102B;  Qeorgia,  R. 
«  Bkg.  Co.  T.  Smith,  128  U.  S.  174,  181,  32 
L.  ed.  377,  380,  B  Sup.  Ct  Rep.  47;  Chi- 
esgo,  M.  k  St.  P.  R.  Co.  V.  Minnesota,  134 
U.  S.  418,  45S,  S3  L.  ed.  S70,  970,  >  Inters. 
Com.  Rep.  200,  10  Sup.  Ct.  Rep.  40S,  702; 
Covington  k  C.  Bridge  Co.  t,  Kentucky,  1S4 
U.  S.  204,  215,  SB  L.  ed.  B62,  M7,  4  Infers. 
Com.  Rep.  649,  14  Sup.  Ct  Rep.  10B7; 
Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  8. 
<n,  006,  40  L.  ed.  840,  8S7,  16  Sup.  Ct  Rep. 
714;  Owensboro  v.  Owensboro  Waterworks 
Co.  191  U.  S.  3G8,  370,  48  L.  ed.  217,  224,  24 
Sup.  Ct  Sep.  B2.  In  the  cue  of  Stone  r. 
Farmen*  Loan  ft  T.  Ca,  supra,  where  the 
barter  empowered  the  railroad  company 
"^rom  time  to  time  to  fix,  r^ulate,  and  re- 
ceive the  toll  and  charges  by  them  to  be  re- 
ceived for  transportation  of  persons  or 
property  on  their  railroad,"  and  it  was  in- 
sisted that  a  subsequent  statute  creating  a 
railroad  conunission  with  authority  to  fix 
maximum  rates  was  an  impairment  of  eon- 
tract  obligation,  the  court  said:  '"Hie  claim 
now  is  that  by  S 12"  (the  provision  re- 
ferred to)  "the  state  has  surrendered  tbe 
power  to  fix  a  maximum  for  this  company, 
and  has  declared  that  the  court*  shall  be 
left  to  determine  what  is  reasonable,  free  of 
all  l^slative  control.  We  see  no  evidence 
Sof  such  intention.  Power  is  granted  to  fix 
7  reaaonabie  charges,*  but  what  shall  be 
deemed  reasonable  in  law  Is  nowhere  in- 
dicated, .  Consequently,  all  the 
power  which  the  stste  had  in  the  matter  be- 
fore the  charter  it  retained  afterwards.  The 
power  to  charge  being  coupled  with  the  con- 
dition that  the  charge  shall  be  reaaonable, 
the  state  is  left  free  to  act  on  the  subject 
of  reasonableness,  within  the  limits  of  its 
general  authority,  as  circumstance*  may  re- 
quire. The  right  to  fix  reasonable  charge* 
ha*  been  granted,  but  the  power  of  deetsr- 
ing  what  shall  bs  deemed  reaaonable  has 
not  been  surrendered." 

The  remaining  queations  may  b«  briefly 
disposed  of.  The  complainant*  were  not  en- 
titled to  have  the  court  below  substitute 
its  judgment  for  that  of  the  commiuion,  or 
4at«nnine  tbe  matters  which   properly  fell 
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within  the  province  of  that  body.  The  con- 
dition* of  traffic,  tbe  adjuatment  of  rates 
with  respect  to  the  different  commoditiea 
transported,  and  tho  appropriate  basis  for 
class iG cation,  were  subjects  for  the  consid- 
eration of  tbe  commission,  and  there  was 
nothing  shown  which  would  have  warranted 
the  court  in  overriding  the  decision  of  the 
commission  upon  the  ground  that  its  action 
was  of  such  an  arbitrary  character  as  to 
constitute  an  abuse  of  power. 

Th*  criticism  made  in  the  bill,  that  tha 
railroad  coram  lesion  act  violated  the  state 
Constitution  in  conferring  upon  the  com- 
mission authority  to  exereiso  legislative, 
executive,  and  judicial  powers,  has  been 
answered  by  the  decision  of  the  statA  court 
sustaining  the  statute.  State  v.  Cbrvallia 
JE  B.  R.  Co.  S9  Or.  460,  117  Pac  S80.  Tha 
provision  of  the  statute  that  snit  might  ba 
brought  in  the  state  court  to  set  aside  orders 
of  the  commission  upon  the  ground  that  tha 
rates  Axed  were  unlawful,  or  that  the  nga- 
laUon  or  praotice  prescribed  wa*  unreason- 
able, did  not  infringe  the  rights  of  the  eom- 
plainanta.  The  procedure  permitted  by  the^ 
statute  is  oontistent  with  the  14th  Amend-3 
ment  PortIand*R.,  Light  A  P.  Co.  v.  Ri^-* 
road  Commission  decided  June  10,  191S, 
[229  D.  a.  397. 07  L.  ed. — ,  S3  Sup.  Ct  Eep. 
820].  And,  finally,  the  penal  provisions,  of 
which  complaint  is  made,  are  separable 
{ Reagan  v.  Farmers'  Loan  k  T.  Co.  IM  U.  8. 
362,  395,  38  L.  ed.  1014,  1022,  4  InUrs.  Com. 
Rep.  G60,  14  Sup.  Ct  Rep.  1047;  Willeox 
T.  Consolidated  Gaa  Co.  212  U.  S.  19,  63,  64. 
63  L.  ed.  382,  400,  80  Sup.  Ct  Rep.  192.  16 
Ann.  Caa.  1034;  Western  U.  Tel%.  Co.  t. 
Richmond,  224  U.  S.  160,  172,  6S  L.  ed.  710, 
717,  32  Sup.  Ct  Rep.  440;  they  furnish  no 
ground  for  denying  effect  to  the  ratea,  U 
otherwise  valid. 

Our  eonclusion  is  that  the  demurrer  waa 
properly  sustained. 

Decree  affirmed. 


nw  D.  S.  Bt.) 

ROBERT  P.  ALLEN  et  al..  Railroad  Com- 

misaioners   of    the    State   of    Arkansas, 

Appta., 

ST.  LOUTS.  IRON  MOUNTAIK,  k  SOUTH- 
ERN RAILWAY  COMPANY.    (No.  440.) 

ROBERT  P.  ALLEN  et  al.,  R^lroad  Co«- 
misBionen  of  the  State  of  Arkansas, 
Appts^ 


COKUKBCB  (I  10*}— State  RcouLAiion  or 

IjOcal  Ratea  or  Intehstatk  Carbieb  — 

COBOREBBtOKAL    IlTACTION. 

I,  Congressional   inaction  on   the  subject 
leaves  each  state  free  to  establish  maximum 
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■aril;  disturb  the  existing  nUtion 
intrastate  and  interstate  rates  m  to  placM 
within  wines  of  competition  crossed  by  the 
■tate  boundry  line. 

[■a.    Not*.— For    other    ciaea. 
Cant.  Dla.  i  i:    Dec.  DlR.  I  10.*] 

Cabbiebs    (I    18»)— Rate    Rboulation  — 

UBABOKAULXNESS    —    CUAROKD       CONDI- 

2.  The  right  of  a  carrier  to  contest  the 
Talidity  of  state  regulation  of  intrastate 
rates  if,  as  applied  to  changed  conditions, 
tbej  arc  found  to  be  conflscahirj,  is  not  im- 
paired b;  its  action  in  putting  them  into 
effect 

[Bd.  Nata.— For  etiier  cssei,  sM  Carrlsr^  Ctnt. 
DIE.  li  U.  IS-IS.  JO,  24  :    D«c.  Dtg.  f  IS.-] 

Cabbibbs   (1  1:2*)— State  Keoulation  of 
Rates   —   Keason  able. \  ess  —    Appob- 

IIONUENT     OK     ISltKjIAIB     AND     INTBA- 
STATE    VaLUATIO.V. 

■  3.  A  diTiaion  of  the  value  of  the  property 
of  an  interstate  carrier  within  a  state  ac- 
cording to  gross  earnings  derived  respective- 
ly from  its  interstate  and  intrastate  busi- 
Dcss  in  such  state  does  not  give  a  sufficiently 
accurate  measure  of  the  v&rue  of  the  use  of 
Its  property  in  intrastate  business  to  serve 
as  toe  basis  for  a  judicial  holding,  in  a  close 
case,  that  the  intrastate  ratea  as  &xei  by  th« 
state  are  confiscatory. 

(Ed.  Note.— For  other  cases,  see  Carriars,  C«lt, 
Dig.  II  I-U,  lS-20:    Dae.  Dig.  |  IZ.*] 


transportation   with   reference  t 
oost  of  the  intrastate  buaini^s 


iditions  ol 
>  the  extra 
if  a  carrier 
ot  Uke  ther 
plaee  of  data  compiled  for  fairly  representa- 
tive teat  periods,  as  a  basis  for  a  flading 
that  the  carrier's  intrastate  rates  as  fixed 
by  the  state  are  conflacatory. 

[M  Note.— For  acb*r  oaaes.  sM  Carriers,  Oant. 
Dig.  It  7-11.  15-20:    Dae.  Dlg?|  I2,»]  ^ 

[Xos.  440  and  441.] 


TWO  APPEALS  from  the  Circuit  Court 
of  the  United  State*  for  the  Eastern 
District  of  Arkansas  to  review  a  decree  en- 
Joining  the  enforcement  of  tbe  intrastate 
rates  of  interstate  carriera  as  fixed  by  the 
■tate.      Reversed    and    remanded    for    dls- 

See  same  cose  below,  187  Fed.  290. 
The  facts  are  stated  in  the  opinion. 
tit.  Joseph  M.  Hill  (or  appellants. 
Messrs.    John    U.     Mooro,    Martin    L. 
Clardy,  and  Samuel  H.  West  for  appellees. 

f  *  Mr.  Justice  Hughe*  delivered  tbe  opinion 
•f  ths  court: 

The  legislature  of  Arkansas,  on  February 
9,  1907,  passed  an  act  fixing  tbe  maxit 
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passenger  fare  within  the  state, 
roads  over  65  miles  in  length,  at  2  cents 
a  mite.  On  June  4,  1S08,  the  Railroad 
Commission  of  the  State  adopted  Standard 
Distance  Tariff  No.  3,  which  superseded  tha 
former  freight  tariff,  and  established  max- 
imum intrastate  freight  rates  for  all  classes 
and  commodities.  The  requirement  with  r^ 
spect  to  maximum  passenger  fares  as  pro- 
vided by  tbe  legislature  was  also  promul- 
gated l^  the  commission. 

In  July,  ISOS,  the  appellees,  the  St.  Louis, 
Iron  Mountain,  t  Southern  Railway  Com- 
pany and  the  St.  Louis  Southwestern  Rail- 
way Company,  respectively,  filed  their  bills 
in  the  circuit  court,  alleging  that  the  ac- 
tion of  the  legislature  and  the  eommisslon,^ 
in  fixing  these  rates,  was  unreasonable  andjg 
conftscatory,  and  ahM  that  it  amounted'to* 
an  unconstitutional  interference  with  inter- 
state commerce.  Answers  were  filed  by  the 
defendants,  the  members  of  the  railroad 
commission,  and  voluminous  evidence  woa 
taken.  Tbe  court  found  tbe  rates  to  b« 
confiscatory,  and  a  decree  was  entered  en- 
joining their  enforcement.  1B7  Fed.  2S0l 
Tlie  railroad  commissioners  appeal. 

Tbe  contention  of  the  complainants  based 
upon  the  asserted  interference  with  inter- 
state commerce  was  rightly  overruled  by  th« 
court  below  (Simpson  t.  Sheperd,  220  U.  S. 
— ,  ante,  T2B,  33  Sup.  Ct.  Rep.  72B),  and 
the  only  quegtion  whioh  remains  for  onr 
consideration  is  whether  tha  proof  was  suffi- 
cient to  sustain  the  finding  of  confiscatioiL. 

It  is  said  on  the  part  of  the  eommissfon* 
crs,  that  the  freight  tariff  No.  3,  adopted 
in  1908,  was  substantially  similar  to  that 
which  had  been  prescribed  in  1904,  and 
that  the  latter  was  in  substance  a  repeti- 
tion of  the  first  tariff  of  the  commission, 
which  had  been  put  into  effect  in  1900;  that 
is  to  say,  that,  while  changes  had  been 
made  from  time  to  time  to  provide  suitabi* 
adjustments,  there  were  no  substantial  dif- 
ferences in  tbe  rates  imposed  by  the  lost 
tariff,  ot  which  complaint  was  made,  aa 
compared  with  those  of  tbe  earlier  years 
when  considered  with  respect  to  the  effect 
upon  the  freight  revenue  in  its  entirety. 
It  is  urged,  however,  by  the  companies, 
tbat  there  were  reductions  in  fact,  and  tha(^ 
apart  from  this,  there  had  been  a  continu- 
ous increase  in  the  expenses  incident  to 
operation  in  the  state  and  in  the  burdens 
imposed  upon  the  companies;  and  also  tbat 
the  passenger  fare  act  of  1907  had  largely 
reduced  the  revenues  of  the  roads.  Wo 
deem  it  to  be  clear  that  the  right  of  tha 
complainants  to  contest  the  validity  of  tha 
rates,  if,  as  applied  to  changed  conditions, 
they  were  found  to  l>e  confiscatory,  was  not 
impaired  by  their  action  in  putting  them 
into  effect.    When  these  suits  were  brought^ 
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r  fare  act  had  been  in  force 
tttor  mora  than  a  j^^t,  hut  this  gave  oppor- 

•  tunity  to 'ascertain  the  actual  results,  and, 
even  if  it  were  asBumed  tbat  the  new  freight 
tariff  of  1908  did  not  greatlj  reduce  the 
former  rates,  the  complainants  were  cer- 
tainly not  harred  from  presenting  to  the 
court  their  contention  that  the  operation  of 
the  rate*  as  a  whole  deprived  them  of  a 
fair  return  from  their  entire  introatate  bus- 
iness. 

No  question  is  presented  at  to  the  value 
of  the  propertiea  within  the  state  which 
were  naed  by  the  companies  in  the  public 
■errice.  This  waa  the  subject  of  a  formal 
■tipulation  by  which  it  wa*  conceded  that 
the  assessments  made  hj  the  state  tax  com- 
miaaion,  multiplied  by  two,  should  rep  re- 
•eui  the  value  of  these  properties,  reepec- 
ifvely,  for  the  purposes  of  these  suit*.  Upon 
this  basis,  the  value  of  the  property  of  the 
St.  Louis,  Iron  Mountain,  ft  Southern  Rail- 
way Company  waa  found  to  be  (30,986,504; 
and  that  ol  the  St.  Louis  Southwestern  Rail- 
way Company,  914,029,634. 

In  the  ease  of  tbs  Iron  Mountain  road, 
the  period  taken  for  tbe  purpose  of  calcula- 
tion wa*  the  six  months  ending  December  31, 
1907.  According  to  tbe  statement  of  the 
company,  the  total  earnings  from  the  buai- 
neas  in  Arkansas,  interstate  and  intrastate, 
for  this  period,  were  $0,076,076.79.  The 
total  operating  expenses,  together  with 
taxes  and  rentals,  amounted,  for  the  aama 
period,  to  16,176,301.44.  Tbe  net  earnings 
for  the  six  months  were  thus  (1,490,77S.3E; 
and  this  amount  waa  equivalent  to  a  return 
at  the  annual  rate  of  7.5  per  cent  upon  the 
entire  value  of  the  property. 

The  statement  submitted  by  the  St.  Louis 
Southwestern  Company  for  the  six  months 
ending  December  31,  1007,  showed  operating 
teveuuea  within  the  state,  from  both  inter- 
■tate  and  intraatate  bust n ess,  amounting 
to  92,288,173.401  and  operating  expenses, 
toxea,  and  rentals  aggregating  (1,388,076.94, 
leaving  as  net  earnings  tor  the  six  months, 
^  1900,097.48.  We  have  also,  in  the  ease  of 
gthla  company,  its  statement  for  the  entire 

•  flaeal  year  endinglune  30,  ISOS,  which  gives 
tbe  total  operating  revenues  within  the 
state,  interstate  and  intrastate,  as  S4,130,- 
011.4Jt,  and  operating  expenses,  together 
with  taxes  and  rentals,  amounting  to  92,- 
661,287.44,  thus  leaving  net  eaminga  of  91,- 
488,724.01,  or  mora  than  10  per  cent  upon 
the  value  of  the  property. 

The  ahowtng  thus  made,  at  the  returns 
from  the  combined  business,  makea  it  en- 
tirely clear  that  the  ultimate  conclusion 
must  depend  upon  the  certainty  of  the  proof 
with  respect  to  tbe  a^regation  of  the  re- 
anlta  of  the  intrastate  operations.  That  ia, 
the  controlling  queatione  concern   the  di- 


Tiaitm  of  the  expenaea  between  interstate 
and  intrastate  transportation,  and  the  de- 
termination of  the  ebare  of  the  total  valna 
of  the  property  which  ia  assignable  to  the 
latter  and  Upon  which  the  rate  of  net  re- 
turn is  to  be  computed. 

As  to  tbe  apportionment  of  value,  it  ap- 
pears that  the  method  adopted  below  was  to 
divide  the  value  of  the  entire  property,  as 
found,  between  the  interstate  and  intra- 
state businesB  according  to  tbe  relation  of 
gross  revenue  In  view  of  the  fundamental 
objections  to  this  method,  which  were  con- 
sidered In  Simpson  v.  Shepard,  supra,  tbe 
results  that  have  been  obtained  by  reaort  to 
it  in  these  cases  cannot  be  accepted  as  af- 
fording a  sufficient  basis  for  the  conclusion 
that  the  state  has  confiscated  the  property 
of  the  company. 

In  dividing  the  expenses  of  operation,  the 
defendants  undertook  definitely  to  establish 
the  cost  of  intrastate  trafBc  as  compared 
with  that  which  waa  interstate.  For  this 
purpose,  it  was  endeavored  to  attribute  to 
the  local  and  through  train  services,  reapec- 
tively,  their  proper  share  of  expense,  and  in 
each  case  to  divide  tbe  amount  of  the  ascer- 
tained share  according  to  tbe  traffic  carried. 
In  the  case  of  the  Iron  Mountain  Company, 
traffic  statistics  were  taken  for  tbe  month 
of  October,  1907 ;  these  were  analyzed,  and« 
a  division  of  expensea  waa  made  in  ae-3 
cordance  with'a  plan  devised  by  expert  ae-* 
eountants.  The  computations  with  respect 
to  the  St.  Louis  Southwestern  Company  were 
based  upon  tbe  operations  of  October,  ISOS, 
as  the  company  had  compiled  data  for  that 
month  in  making  a  teat  of  comparative  cost. 
According  to  these  calculations  of  tbe  de- 
fendants, the  net  return  from  the  entire 
intrastate  business  was  at  the  annual  rata 
of  7.09  per  cent  for  the  Iron  Mountain  road, 
and  9.10  per  cent  for  that  of  the  St.  Louia 
Southwestern. 

It  was  objected,  however,  that  the  periods 
selected  for  these  tests  were  not  representa- 
tive; that  the  month  of  October,  1907,  in 
particular,  was  abnormal  beauee  of  an  un- 
usual congestion  of  tralEc,  and  that  the  uaa 
of  the  statistics  for  October,  1908,  was  also 
open  to  objection,  as  they  did  not  show  such 
a  fair  average  of  the  business  as  would 
enable  the  court  to  reach  a  correct  conclu- 
sion. The  court  below  took  this  view,  but 
it  was  of  the  opinion  that  proper  allowances 
might  be  made  which  would  equalize  these 
conditions.  In  thia  view,  and  for  the  pur- 
pose of  correcting  assumptions  deemed  to 
be  erroneous,  tbe  court  defined  the  basis  of 
apportionment  of  the  varioue  items  of  outlay 
in  accordance  with  which  new  computations 
were  made.  The  effect  of  these  calculations 
waa  to  charge  the  intraatato  freight  traflia 
on  the  Iron  Mountain  road  with  an  extn 
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cost  of  20U  per  cent  per  ton  mile.  The 
court,  coneluding  that  oertftin  items  of  the 
extra  coat  of  local  trafBc  had  been  omltt«d, 
decided  that  an  additional  charge  of  B.5 
per  cent  would  be  reasonable,  and  that  the 
total  extra  cost  of  the  intrastate  traffic 
•hould  be  placed  at  210  per  cent.  In  the 
eaae  of  the  St.  Louis  Southwestern  Com- 
pany, the  extra  cost  of  the  intrantate  freight 
traffic  was  fixed  at  250  per  cent,  this  being, 
it  ia  understood,  per  ton  mile.  With  re*pect 
to  the  paasengcr  traffic,  the  court  waa  of  the 
opinion  that  tbe  Intrastate  service  should 
be  charged  with  10  per  cent  additional  cost 
^  in  the  case  of  the  Iron  Mountain  Compaor, 
g  but  that  no  allowance  for  extra  cost  was 
•  neccasarj  in  that  of  the  St.  Louie  South- 
western Company.  From  the  computatiora 
on  these  bases  the  conclusion  waa  derived 
that  the  net  return  from  the  entire  intra- 
■tate  buaineas  of  the  Iron  Mountain  Com- 
pany was  at  the  annual  rate  of  less  than  1 
per  cent,  and  from  that  of  the  St.  Louia 
Southwestern  Company,  2.6  per  cent,  upon 
the  sharea  of  the  total  property  value  aS' 
ai^cd  respectively  to  the   intrastate  husi- 

We  shall  not  attempt  to  review  in  detail 
these  calculations  upon  which  the  decree  ia 
based.  While  they  represent  a  most  aeri- 
ous  effort  to  effect  a  reasonable  apportion- 
ment, we  are  convinced,  from  our  examina- 
tion of  the  evidence,  that  they  have  the 
same  infirmity  which  was  found  to  e:  ' 
the  computations  in  the  Minnesoti 
Missouri  Bate  Coaes,  Simpson  v.  Shepard, 
supra;  Knott  v.  Chicago,  B.  k  Q.  R.  Co.,  de- 
,  dded  this  day  1230  U.  S.  4T4, 67  I.,  ed.  — ,  S3 
Sup.  Ct.  Rep.  976].  On  finding,  in  the  pres- 
ent cases,  that  the  periods  selected  for  the 
purposes  of  test  could  not  be  r^arded  as 
fairly  representative,  the  court  waa  left  with- 
out aufficient  data  upon  which  to  compute  the 
extra  cost  of  intrastate  transportation  with 
■nch  a  degree  of  certainty  as  would  justify 
the  annullment  of  the  state's  requirements. 
Controlling  factors  used  in  the  computa- 
tions represent  general  estimatea  of  the  con- 
dllJons  of  transportation,  which  may  or  may 
not  be  accurate,  and  there  was  an  absence 
of  aattsfaetory  evidence  to  take  the  pli 
of  the  rejected  tests,  giving  with  requiaite 
particularity  the  actual  movement  of  traffic 
nt  the  times  in  question,  and  affording  a 
proper  basis  for  the  determination  of  rela- 
tive coat.  The  wide  variation  in  results  ob- 
tained on  the  different  hypotheses,  each  of 
which  is  eamcatly  supported  in  argument, 
itlustrates  the  necessity  for  the  keeping  of 
suitable  accounts,  at  least  during  typical 
perioda,  which  will  furnish  correct  statiati 
cal  information  bearing  upon  the  cost  c 
Intrastate  transportation  as  compared  with    Qi'^'i 


interstate,  instead  of  leaving  a  matter  ofg 
sueb*  intricacy  to  general  expressions  of* 
judgment.  It  was  not  sufBcJent  for  the 
complainants  to  criticize  the  tests  relied 
upon  by  the  defendants,  but  in  seeking  to 
override  the  action  of  the  state  upon  con- 
stitutional grounds  it  waa  incumbent  upoo 
them  to  establish  the  invalidating  facta  by 
definite  and  convincing  proof. 

We  are  of  the  opinion  that  the  evidence 
failed  to  show  confiscation. 

The  decrees  are  reversed  and  the  cases 
remanded,  with  directions  to  dismiss  the 
bills,  respectively,  without  prejudice. 

tttt  V.  8.  131.) 

SEVEHO     OCHOA,     Victor    Ochoa,    Joai! 

Ochoa,    and    Angel    Qonzales,    Partners, 

Doing    Business   under   the    Firm    Name 

and  Style  of  J.  Ochoa  y  Hermano,  Appta., 

ANA  MARIA  HERNANDEZ  Y  MORALES 
and  Eufemio  Hernandes  y  Morales. 

CouBTs  (I  387»)— Appeal  — From  Pobto 
Rico  Federal  Coubt— Scopk  or  Re- 
view. 

1.  The  Jurisdiction  of  the  Federal  Su- 
preme Court,  on  an  appeal  taken  from  the 
district  court  of  the  United  SUtes  for 
Porto  Rico  under  the  act  of  April  12,  1900 

(31  SUt  at  L.  77,  chap.  381),  g  35,  which 
subjected  such  appeals  to  the  regulation! 
applicable  to  appeals  from  the  territorial 
supreme  courts,  is  confined,  in  the  absence 
of  error  assigned  upon  question  of  evidence, 
to    determining    whether    the    facts    found 

lupport  the  judgment. 


[Bd.  Note.— For  other  casu,  sea  Conrti,  Cent. 
Dig.  ii  103:-103T;  Dec.  Dig,  |  ISI;*  Appeal  and 
Error,  Cent.  Dig.  i|  SOS.  S3(7.] 

Adversb  Possession  ({  Si*)  —  Pbesceip- 
TioK— Good  Faith  and  Peopes  Title. 
2.  A  person  procuring  a  fraudulent  entry, 
in  the  registry,  of  a  possessory  title,  can- 
not avail  himaelf  of  the  provision  of  the 
Porto  Rico  Civil  Code,  art  1957,  declaring 
a  prescription  by  posseaaion  for  t«n  yean 
as  to  peraona  present,  and  for  twenty  yean 
with  reeard  to  those  absent,  because  this  !• 
Donfined  to  posaesaion  with  good  faith  and 
proper  title. 

TBd,  Note. — For  other  casts,  see  Adverse  Poa- 
MSBlon,  Cent.  Dta.  I|  iSt-CM:    Dsc  Dig.  |  84.*] 


I.  The  e 
regiatry    i: 

judicial  certificate  declaring  that  the  person 
procuring  such  entry  is  entitled  to  the  pos- 
session without  prejudice  to  third  pajtiea 
who  may  show  a  better  right,  and  gives  him 
DO  title  as  against  them,  but  confers  a 
prima  facie  legitimacy  upon  his  possession, 
being  provision  aJ  and  presumptive  evidence 
of  ownership,  and  fixing  a  date  from  wbicb 
hie  poaaeaslon  is  to  be  treated  as  originat. 

[Ed.  Not*,— Vol  other  cases,  sm  Records,  Dsc. 
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Wa»  (I  31*)  — Adthobitt  or  Militait 
Couu  AN  DEB— Taking  Pbopebtt  With- 
out DuK  Pbocess  of  Law. 


by  the  PreBident  to  make  any  order,  ju- 
dicial ID  its  nature,  that  nould  have  the 
effect  of  depriving  any  person  of  bis  prop- 
erty without  due  proceBS  o(  law,  in  view  of 
the  instructions  from  the  President  with 
reference  to  Cuba,  looking  to  the  eafceuard- 
fng  of  the  property  and  perBonal  rigfits  of 
the  inhabitants,  which  were  published  by 
the  War  Department  as  a  general  order, 
and  were  recognized  as  a  declaration  of  the 
principles  by  which  the  military  govern- 
ment of  Porto  Rico  was  limited. 

(Ed.    Note.~FDr   athsr    CUM.   MS   War,   Cent. 
DtB.  II  Z11-2K:    Dee.  Dig.  g  ai.-] 
WAB     (I     31*)— AUTHOHITT     OF     MlUTABT  ' 

Co  HU  A  N  DEB— R  ATIFIC  ATI  O  K . 

B.  No  icRislative  purpose  to  validate  any 
■order  of   the  military    governor    of    Porto 
Rico    that    was  in  excess  of  the  authority 
■conferred  upon  bim  by  the  President  can  he 
BBthered  from  the  declaration  in  the  act  of 
April   12,    1000    (31    Stat,   at   L.   7D,   chi 
191),  g  8,  that  "The  laws  and  ordinances 
Porto  Rico  now  in  force  shall  continue 
full    force    and    effect,    except    as    altered, 
amended,    or    modified    hereinafter,    or    ai 
Altered  or  modilled  by  military  orders  and 
decrees  in  force    when    this  act  shall  take 
effect." 

[Ed.    Ncle.— For  other    cases.   SM   War.  CenL 
Dlg.  H  ni-JH;    Dsc.  Dig.  I  n.*) 
CowffTiTTJTiONAi.    Law     (;     2-')l*)  —  "Due 

Pbocess  or  Law" — Dekinitio.v. 

6.  The  guaranty  of  due  process  of  law  in- 
hlbita  the  taking  of  one  man's  property  and 
giving  it  to  another,  contrary  to  settled 
usages  and  modes  of  procedure,  without 
rotice  and  opportunity  for  a  hearing. 

[Ed.  Note.— For  othar  casM.  see  Canst) lutlonal 
I-sw,  Cent.  Dig.  »  TM.  T!7.  T3.':    Dec  Pig.  I  !oL- 

F„r  other  deJInittoDS,  see  Words  and  Phraaei 
vnl,  3.  pp.  E22J-2Z5S :    vol.  8.  p.  Kit.] 

Wab  {{  31*)  —  Ordbb  or  Mimtabt  Com 

MAjjIDEB—KBTBO ACTIVE   EFFECT. 

7.  The  retroactive  clause  in  the  order  of 
the  military  governor  of  Porto  Rico  redu- 
ciog  from  twenty  years  to  iix  years  the 
Iteriod  during  which  the  possession  of  real 
estate  must  continue  in  order  to  permit  the 
«n  parte  conversion,  upon  the  public  records, 
of  an  e»  parte  entry  of  possessory  title  into 
a,  record  of  ownership  conferring  an  appar- 
ent title  upon  such  possessor,  which  could 
be  maintained  as  against  the  true  owners  by 
his  bona  tide  grantees  without  notice  of  the 
Infirmity  in  such  title,  must  be  construed  as 
if  expressly  limited  to  eases  where  there 
Btill  remained  a  reasonable  opportunity  for 
the  true  owners  to  contest  the  pretensions 
of  the  passessoT,  since,  construed  otherwise, 
propertv  would  be  taken  without  due  proc- 
ess of  law.  in  excess  of  the  military  goT- 
•TtMr'a  authority. 

[Kd.    Note.— For   othar    case*.    SM    War,   CenL 
Dig.  H  ill-tU:    Dec  Dig.  f  n.*) 
VTNDOB    AND    PORCIIABBB    (|    231*)  —  REAL 

Pbopxbtt— Reqistbatioh  or  TiTiX— B>- 

LIANCE   ON    HECOBD. 

8.  Ihe  protei'tion  ul  lioiu  Tide  pure haaeri 
•sd  mortgagees  under  the  Porto  Rico  mort- 
pigg  Uw,  arts,  33.  34.  36,  37,  against  defecta 

•rnr  otbar  caiee  >*•  win*  topic  A  I  humbbk  In  Dec.  A  Am.  Digs.  1! 


or  Inflrmitiee  in  their  grantor's  title,  which 
ore  Dot  cl early  apparent  or  plainly  ez- 
prwsed  on  the  registry,  extends  to  mattsra 
of  fact,  and  not  of  law;  and  if  the 
registry  gives  notice  of  a  state  of 
facts  tJbat  renders  the  title  invalid  or  sub- 
ject to  question  in  law,  the  purchaser  who 
relies  upon  the  record  takes  his  title  sub- 
ject to  whatever  consequences  may  flow  In 
law  from  the  facta  of  wtiich  be  is  thus  noU- 
Qed. 
[Ha. 
Dig.  I'm.'*!"" 

Vendob  and   Pubchasbb  <|  231")  — Rem. 
Pbopebty— Beoibtbaiion  of  Titl*— Ke- 

LIAnCE   ON   Becobd. 

0.  Persons  accepting  a  deed  and  mort- 
gage from  one  whose  entry  of  posaeasorj 
title  "without  prejudice  to  third  partiei 
who  might  show  a  better  right  to  such  poa- 
session"  has  been  converted  on  the  public 
records  into  a  record  of  ownership  without 
notice  or  hearing,  under  a  retroactive  clanss 
m  an  order  of  the  military  governor  of 
Porto  Rico  reducing  the  period  of  continued 
possession  necessary  to  permit  such  pro- 
ceeding from  twenty  years  to  six  yeara,  are 
chared  with  notice  of  any  want  of  au- 
thority in  such  military  commander  thua 
to  cut  off  the  claim  of  the  true  owners, 
where  the  six  years  had  already  run  when 
such  order  was  made. 

[Ed.  Note.- For  otbar  cans,  see  Vendor  and 
PurchaMT,  CenL  Dig.  U  «.  K,  *B,  El>-E3>;  Dv. 
Dig.  I  21L*] 

[No.  62.] 


APPEAL  from  the  DUtrlct  Court  of  the 
United  States  for  Porto  Rico  to  rerlew 
a  decree  establiahing  rights  in  real  pnip- 
erty.    Affirmed. 

See  same  case  below,  S  Porto  Rico  Fed. 
Rep.  4S3. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  D.  Mott,  Jr.,  tor  appellant*. 

Messrs.  Hector  H.  Scovllle  and  Joaepk 
Anderson,  Jr.,  for  appellees.  _ 


This  was  a  suit  in  equity  to  eetabllah 
the  right  of  the  complainants  (Appellee*) 
to  a  parcel  of  land  containing  106  acrea, 
situate  in  the  Barrio  Nuevo,  in  the  Juris- 
diction of  Naranjito,  in  the  Island  of  Porto 
Rico,  found  to  exceed  io  value  the  aum  of 
?6,000.  The  district  court  decreed  that  the 
complainants  were  the  legal  owners  of  thia 
land  by  inheritance,  and  entitled  to  the 
possession  of  it  as  against  the  appellants,  % 
firm  doing  business  under  the  name  of  J. 
Ochoa  y  Herraono;  that  the  Arm  should  do- 
liver  possession  to  the  appelleea;  that  all 
entries  in  the  registry  of  property,  of 
rfotninto  and  potMorto  title  by  or  in  favor 
of  that  firm,  and  all  other  entriM  of  eitliw 
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kind  of  tlUa  m  letiut  the  appelleM,  should 
be  MDoalsd,  etc  5  Porta  Sloo  Fed.  Rep. 
4B3,    Defenduti  ippekled  to  tbU  court. 

At  tbe  time  the  appeal  waa  taken,  g  3S 
of  the  act  of  April  12,  I0OO,  knowa  aa  the 
Foraker  act  {31  Stat,  at  L.  77,  B5,  chap. 
191),  waa  in  force, — sinoe  superieded  by 
1244  of  the  Judicial  Code  of  March  S, 
1011  (3S  SUt.  at  L.  1087,  11S7,  chap.  281, 
V.  8.  Camp.  Stat.  Supp.  1911.  pp.  128, 
820), — and  aubjeeted  appeal*  from  the  dia- 
trict  oonrt  of  the  United  State*  for  Porto 
Rioo  to  the  retfulationa  applicable  to  ap- 
peala  from  the  aupreme  courts  of  tbe  terri- 
^  tone*.  These  were  oontroUed  bj  act  ol 
*  April  7, 1874,  shap.  80,  |  S*(18  Stat,  at  L. 
27,  28),  by  whloh  it  was  piovidad  that.  In- 
stead of  tbe  evidence  at  large,  a  statement  of 
the  facts  in  the  nature  of  a  epeeial  verdict, 
with  the  rulings  of  the  court  on  the  admia- 
■ion  or  rejectioo  of  evidence  when  excepted 
to,  should  be  made  and  certified  by  the  court 
below,  and  transmitted  to  this  court  with 
the  transcript  ol  tbe  proceedings  and  judg- 
ment or  decree.  Our  jurisdiction  therefore 
is  eonfined  to  determining  whether  the  facta 
found  by  the  distriot  court  support  ita  Judg- 
ment; for  no  errors  are  aaaigned  upon  qui 
tions  of  evidence.  Rosaly  v.  Graham  y 
Froser,  227  U.  B.  fiS4,  090,  ST  L.  ed.  — ,  SC 
Sup.  CL  Rep.  33S,  and  eases  eited. 
The  findings  are  in  substance  aa  follows: 
Jose  Maria  Hernandez,  the  paternal 
grandfather  of  eomplainanti,  was  at  the 
time  of  bis  death,  in  the  year  1ST2,  the 
owner  and  in  possession  of  a  tract  of  land 
in  which  was  IncludBd  the  parcel  of  100 
acre*  In  eontroveray.  His  title  to  this 
parcel  wae  never  recorded.  Upon  hi*  death 
his  son,  Juan  Hernandez,  became  by  inherit- 
anoa  the  owner  of  it,  and  entered  Into  and 
remained  in  possession  as  owner  until  his 
death,  which  oceurred  in  the  year  1687 )  but 
his  title  waa  never  recorded.  Upon  hi* 
death,  Juan  Hernandez  left  surviving  him 
two  young  children,  tbe  complainants,  and 
also  a  widow,  their  mother;  she  died  in  tbe 
year  IBOO,  and  the  complainant*,  then  itill 
minors,  became  sole  owners  of  the  tract  by 
Inharitance  from  their  htherj  but  their  title 
ha*  never  been  recorded. 

In  the  year  1890,  the  ttUe  to  the  Und  in 
question  did  not  appear  of  record  in  favor 
of  any  person,  either  in  the  boohs  of  the 
present  or  modern  r^lstry,  or  in  the  books 
•f  the  old  registry,  the  ancient  anotadvria*, 
or  oontitduHaa.  In  that  ye«r  Batmundo 
Morales,  the  maternal  grandfather  of  the 
complainant*,  fraudulently  repreaenting 
himself  to  be  the  owner,  appeared  before 
the  municipal  court  (rf.  Naranjito,  an  insular 
court,  and  by  certain  ea  parte  proceeding* 
obtained  from  that  oourt  a  decree  deelar* 
1      1^  him  to  be  oititied  to 


the  land,*bnt  without  prejudice  to  third* 
parUea  who  might  show  a  better  right  to 
such  posscBBion.  Tbe  possessory  title  so 
obtained  was  duly  recorded  or  inscribed  in 
the  proper  r^istry  of  property,  in  tbe  same 
year,  and  was  the  only  title  to  the  land  that 
then  appeared  recorded  or  inscribed  in  the 
registry. 

In  the  year  1890,  Morale*  again  appeared 
before  the  seme  Ineular  court,  and  petitioned 
for  a  decree  converting  the  possessory  titlCr 
or  entry  of  possession  in  the  registry,  into 
a  record  of  ownership  (tttulo  de  domimo). 
Hia  petition  and  the  proceedings  had  there- 
on in  the  insular  court  were  baaed  upon  tbo 
proviiions  of  a  judicial  order,  dated  Aprit 
4,  1809,  and  promulgated  in  the  Official 
Gazette  of  Porto  Rico  under  date  April  1, 
J8BB.  This  order  was  made  under  author- 
ity of  Major  Qeuaral  Quy  V.  Henry,  U.  S. 
Volunteers,  at  that  time  military  governor 
of  Porto  Kico,  and  by  its  terms  reduced 
from  twenty  year*  to  sis  years  tbe  period 
during  which  real  estate  muat  be  held  In 
order  to  permit  the  conversion  in  the 
r^stry  of  a  posetorfo  title  to  a  tfomtaio 
title.  Upon  tbe  application  of  Morales,  such 
proceeding*  were  had  in  the  insular  court  aa 
were  provided  for  in  the  judicial  order,  and 
the  court  in  due  time  made  and  entered  ita 
decree  to  the  effect  that  the  entry  of  poa* 
session,  or  possessory  title,  whieh  appeared 
in  the  r^iatry  recorded  in  favor  of  Morales, 
be  converted  into  a  record  of  ownershif^ 
or  dominio  title.  Thereafter,  and  in  the- 
same  year  (1890),  this  decree  waa  duly  re- 
corded or  inscribed  fay  Morale*  in  tbe  proper 
r^istry  of  title,  and  the  dominio  title 
thereafter  appeared  in  the  registry  recorded 
solely  in  hi*  name. 

In  the  year  1001,  there  appenring  in  th» 
rt^stry  no  claim  or  right  or  title  in  the  land 
on  the  part  of  any  other  person  or  person*. 
Morale*,  still  fraudulently  representi^  him- 
self to  be  the  true  owner,  mortgi^ed  tho 
land  for  value  to  the  defendants,  eonatltufa- 
ing  the  firm  of  J.  Ochoa  j  Hermasot  whoa 
truly  and  in  good  faith  believed  biaiH 
■(Morales)  to  be  tbe  owner  of  it,  and  ware* 
entirely  ignorant  of  the  right*  of  the  oom- 
plainanta  therein.  Tbe  mortgage  was  duly 
recorded  in  the  proper  regiatry  ef  pvopeEtjr 

Thereafter,  and  in  the  year  1903,  the- 
record  atill  showing  nothing  respecting  tho 
ownership  of  tbe  lands  besides  Um  domtnio 
title  of  Morale*  and  the  mortgage  of  th» 
defendants,  and  they  being  still  ignorant  of 
the  rlf^ta  of  the  complainants,  Morale*  by- 
deed  duly  executed  before  a  notary  pnblle, 
in  whieh  his  wife  joined,  sold  and  trana- 
ferred  the  land  to  defendants  in  full  pay- 
ment of  ^e  aiqounta  due  and  seooi^ed  b^  , 
tiie   mortgage.     The    defendants    duly  ro- 
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corded  the  deed  in  the  same  year,  and  by 
th«ir  fte«nt  immediately  took  posseuim  of 
the  land. 

The  prcHent  action  wu  commenced  in 
1908,  shortly  after  tbe  complainant!  arrived 
at  full  a^. 

Upon  these  facta  the  diatriet  court  con- 
cluded as  matter  of  law  that  the  judicial 
order  of  General  Henry,  dated  April  4,  ISSB, 
— BO  far  aa  it  operated  retrospectively  upon 
the  rights  of  the  complainants,  who  were 
minora  at  the  time  and  for  acme  time  there- 
after, and  who  owned  tbe  land  during  tbe 
entire  period  of  nine  yeara  that  ejapaed  be- 
tween the  fraudulent  entry  of  poBaeaaory 
title  in  tbe  name  of  their  maternal  grand- 
father. Morales,  and  the  promulgation  of 
Qeoera)  Henry's  order, — was  null  and  void 
beoanae  in  contravention  of  the  "due  process 
of  law"  clauae  of  the  6th  Atnendmeut  to  the 
CDnatitution  of  the  United  States. 

For  an  understand ing  of  the  quefltione 
presented,  it  should  be  premised  that  Con- 
gress declared  war  to  exist  between  this 
country  and  Spain  by  an  act  of  April  25, 
1698  (30  Stat,  at  L.  364,  chap,  189)  ;  that 
Porto  Sico,  then  a  colony  of  Spain,  woa 
occupied  by  the  military  forces  of  the 
United  States  from  and  after  July  SSth; 
that  a  protocol  was  signed  in  Washington, 
^August  12th  (30  Stat,  at  L.  1742),  under 
2  which  hostilities  between  the  two  countries 
*  were'BUspended  pending  negotiation  of  a 
treaty  for  the  eBtablislimeiit  of  pea^e,  by  tbe 
terms  of  which  protocol  (inter  alia)  Spain 
agreed  to  cede  the  Island  of  Porto  Rico  to 
the  United  States  and  to  immediately  evac- 
uate it,  end  commisai oners  were  appointed 
to  meet  at  Paris  and  proceed  to  the  negotia- 
tion and  conclusion  of  the  treaty;  that  ac- 
cordingly a  treaty  was  signed  at  Paris  under 
date  December  10,  18S8,  ratifications  being 
exchanged  at  Washington,  April  11,  1399 
(SO  Stat,  at  L.  17S4),  and  by  tU  terms 
Porto  Rico  was  ceded  to  the  United  States, 
and  (article  9,  p.  1769)  "the  civil  rights  and 
political  status  of  the  native  inhahitanta  of 
tli«  territories  hereby  ceded  to  the  United 
States  shall  be  determined  by  the  Congress." 
The  military  occupation  of  Porto  Rico  was 
immediately  followed  by  the  establishment 
of  a  provisional  government,  as  will  he  men- 
tioned below,  and  thia  government  continued 
in  contr<d  of  the  affaire  of  the  Island  con- 
tinuously until  the  ratification  of  tbe  treaty, 
and  thereafter  until  the  enactment  of  the 
Poraker  Act  of  April  12,  IGOO,  entitled 
"An  Act  Temporarily  to  Provide  Revenues 
and  a  Civil  Qovemment  for  Porto  Rico,  and 
for  Other  Purposes"  (31  Stat  at  L.  77, 
ehap.  191). 

Tlia  statement  of  facta  ia  ailent  apon  the 
qaastioB  4f  tha  poaseaalai  of  tha  proper^ 


from  the  death  of  the  father  of  tits  appellees, 
in  the  year  IBST,  until  tbe  appellants  en- 
tered into  possession  under  the  deed  given 
to  them  by  Morales,  in  the  year  1003.  As- 
suming (in  favor  of  appellants)  that 
Morales  bad  poBsesaion  from  tbe  time  he 
procured  the  entry  of  a  possessory  title  in 
his  name^  tbe  effect  of  this,  as  between  him 
and  the  true  owners,  was  that  uninterrupted 
possession  for  thirty  years  would  ripen  into 
a  good  title  and  confer  immunity  from  ac- 
tion (former  Civil  Code  [P.  R]  arts.  1959, 
19«3,  New  Civil  Code  [P.  R.]  SS18<^> 
1964).  He  was  not  entitled  to  avail  him- 
self of  article  1957,  that  declared  a  pre-« 
acription  by  poaseaaion  tor  ten  years,  as  to* 
persons  present,  and  for  twenty*years  with* 
regard  to  those  absent,  because  this  was 
confined  to  possession  "with  good  faith  and 
proper  title,"  and  Morales  bad  neither,  with- 
in the  meaning  of  those  terms  as  employed 
in  the  Code  (former  Civil  Code  [P.  R.] 
arte.  1940,  1941,  19S0,  1962-1064;  present 
Civil  Code.  H  1641,  1842,  1851,  1853- 
1856).  The  entry  of  a  possessory  title  in 
his  name  was  in  effect  a  judicial  certificate 
declaring  bim  to  be  entitled  to  the  poeaes* 
eion,  but  without  prejudice  to  third  parties 
who  might  show  a  better  right  to  it  It 
gave  him  no  title  as  against  them,  but  con- 
ferred a  prima  facie  legitimacy  upon  his 
possession,  being  "proviaional  and  presump- 
tive evidence  of  ownership;"  and  it  fixed  a 
date  from  which  his  possession  should  be 
treated  as  originating;  and  so  the  entry 
amounted  (for  present  purposes)  to  no  more 
than  puhlie  notice  that  from  that  time  bis 
possession  was  adverse  to  the  tme  owners. 
Soto  T.  Regiatrar  of  Property,  16  P.  B.  R. 
S97,  QOO;  Morales  v.  Londrau,  IB  P.  R  R. 
761,  772;  Pares  t.  J.  Reyne*  ft  Co.  2  Porto 
Rico  Fed.  Bep.  402,  428. 

But  appellants  rest  their  cose  upon  tlis 
provisions  of  the  mortgage  law  as  amended 
by  the  Judicial  order  of  Qeneral  Henry.  The 
mortgage  law  is  a  somewhat  elaborate  sys- 
tem of  registration  for  instruments  of  con- 
veyance, that  having  been  long  in  force  in 
the  Peninsula,  was  extended  to  Porto  Rica 
and  the  Philippines  In  or  about  the  year 
1893.  It  was  designed  to  give  to  purchasers 
and  mortgagees  acquiring  interests  in  lands 
in  retisaoe  npon  recorded  titles,  protection 
against  claims  and  interests  of  which  no 
notice  was  conveyed  by  the  records.  Its 
provisions  ore  to  be  read  in  connection  with 
these  of  the  Civil  Code.  By  article  27  "those 
who  have  not  participated  in  the  recorded 
instrument  or  contract"  are  cooaidei«d  ss 
third  persons.  By  article  83  "the  record  ot 
instruments  or  contracts  which  ore  nnll  in 
accordance  with  the  law  are  not  validated 
therebr."     Bn^   notwithstandinc  this,  hf,     J 
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•  trticle  34  "iiutrumenU  or  oantruU*aieeuted 
or  coveoanted  b]?  a  perBon  who,  according 
to  the  regiitry,  baa  a  right  thereto,  afaall 
Dot  be  invalidated  with  tegtxd  to  third 
persoaa  after  the;  have  once  been  reoorded, 
althougb  later  the  right  of  a  person  execut- 
ing them  is  annulled  or  determined  by 
virtue  of  a  prior  deed  not  recorded,  or 
reaaona  which  do  not  clearly  appear  fi 
the  registry.  Only  by  virtue  of  a  recorded 
instrument  may  another  later  inatrument, 
also  recorded,  be  invalidated  to  the  prejudice 
of  third  perBona  [with  exception*  not  now 
material].  The  proTiaiana  of  thii  article 
[34]  may  at  no  time  be  applied  to  the  In' 
■trument  recorded  ia  accor'tanee  with  the 
provision!  of  article  390,  nnteas  th«  pre- 
•eriptioD  bai  validated  or  aeeured  the  in- 
tcreat  referred  to  therein."  By  article  30 
"■nit*  for  resciiaion  or  determination  of 
Utie  *hall  not  b«  inatituted  against  third 
peraona  who  have  reoorded  the  inttrumenta 
of  tbeir  respective  intereat*  in  conformity 
with  the  proviBioas  of  this  law."  But  by 
article  37  exception*  are  made  to  the  mle 
thiu  declared,  and  one  of  tbem  is,  "luit*  for 
rMciasion  or  determinatioa  of  title  which 
are  due  to  the  ean»e*  plainly  expreased  In 
the  registry." 

Subeequent  lectfona  provide  for  the  mort- 
gaging of  different  interests  in  real  prop- 
erty, and  for  various  purposes,  and  declare 
the  effect  that  shall  be  given  to  the  mort- 
gages, provide  for  the  manner  of  Iceeping 
the  registriei,  for  matcing  and  correcting 
eatriee  therein,  and  for  proceedings  tor 
elearing  the  title  of  unrecorded  mortgage* 
and  other  charges  and  interestt.  Art.  389 
prohihite  the  adniiiioa  is  the  court*,  etc., 
of  unrecorded  documents  or  instrument*  if 
presented  for  the  purpose  of  enforcing,  to 
the  prejudice  of  third  persons,  interest* 
whicb  should  have  been  recorded.  Articles 
390  to  39S  Inclusive  contain  provisions 
under  which  owners  who  lack  a  reoorded 
title  of  ownership  are  permitted  to  record 
etheir  interesta  by  previously  proving  their 
SpoBseuion  before  the  judge  of  first  instance, 

*  or  the  proper  mnaiolpal  judge,  with'the 
consent  of  tiie  Department  of  Public  Prose- 
cQtioa  and  citation  of  the  adjacent  property 
owaera,  should  they  desire  to  record  the  ab- 
solntt  ownership  of  some  estate,  and  with 
the  citation  of  the  owner  or  other  par- 
ticipants in  the  ownership,  should  thef  de- 
sire to  record  lome  property  right.  Article 
991  prescribes  the  form  of  the  proceeding*. 
Article  36S  providea  that  the  court,  on  ap- 
proving the  proceedings,  shall  "order  that 
the  record  requested  be  made  in  the  r^istry 
without  prejudice  to  a  third  person  having 
a  better  elaim."  Among  the  prerequisites 
for  converting  entrie*  of  possession  into 
reeordt  of  ownership  under  this  procadura 


with  the  ( 


it  was,  by  ^  S  of  art  S03,  provided  tha-t 
twenty  yesjs  must  have  elapsed  since  the 
date  of  entry  of  possession.  By  article  304, 
"If  the  twenty  years  calculated  from  tiie 
date  of  the  entry  [of  pasBeasion]  have  not 
elapaed,  or  the  requisites  mentioned  in 
article  393  of  this  law  have  not  been  com- 
plied with,  the  entries  of  po**ea*ion  shall 
have  the  legal  effect  embraced  in  the  pro- 
visions contained  in  tbb  following  para- 
graph* [vis.]  The  period  of  possession 
which  appear*  to  have  elapaed  at  the  time 
said  entries  are  made  shall  be  computed  fot 
which  doe*  not  require  a 
I  a  peraou  prejudiced  thare- 
.  which  case  said  period  of 
be  proven  in  accordance 
law.  Entries  of  posses- 
shall  prejudice  or  favor  third  persons 
from  the  date  of  tbeir  record,  hut  only  with 
regard  to  the  effects  which  tlie  law*  at- 
tribute to  mere  possession.  The  entry  ol 
possession  shall  not  prejudice  the  person 
who  has  a  better  right  to  the  owner^ip  of 
the  realty,  although  his  title  has  not  been 
recorded,  unless  the  prescription  haa  con- 
firmed and  secured  the  claim  recorded.  Be- 
tween the  parties  the  poisession  shall  be 
effectual  from  the  imte  prescribed  by  the 
common  law.  The  provisions  contained  ip 
the  preceding  articles,  r^arding  the  en-^ 
tries  of  possession,  cannot  be  applied  toS 
mortgage  rights,  whicb'oannDt  be  reoorded* 
unleas   an    instrument    in   writing   is    pre- 

Under  the  mortgage  law,  it  seems  to  be 
settled  that  these  proceedings  for  proving 
possession  or  ownership  before  the  eourta 
of  first  instance  or  municipal  oourts, 
although  judicial  in  form,  are  intended 
merely  as  aids  to  the  establishment  of  a 
system  of  authenticated  instrument*  of  title 
for  purpo*e*  of  the  public  record*;  ttiat 
although  under  some  circumstances  it  is  re- 
quired that  notice  be  given  to  the  owner  or 
other  persons  interested  adversely  to  the 
applicant,  the  proceedings  are  really  ea 
parte,  liave  not  the  effect  of  rat  judicata, 
and  do  not  bind  anyone  iriio  doea  not  ap- 
pear. GonzAIei  v.  People,  10  P.  R.  K.  4fi8; 
Calderfln  v.  Garcia,  14  P.  R.  R.  407,  418. 
And  even  with  respect  to  a  party  who  ap- 
pears and  opposes  the  entry  of  a  possessory 
title  or  its  oonvcrsion  Into  a  dominio  title, 
his  rights  cannot  be  adjudged  or  passed 
upon  in  theae  proceedings,  bat  mast  be  de- 
cided in  an  ordinary  action  of  revindica- 
tion; the  court  being  limited,  in  the  pro- 
ceedings under  the  mortgage  law  for  a  con- 
version of  a  poaaesBory  to  a  domimo  title, 
to  saying  whether  petitioner  has  shown  a 
right  to  the  conversion  aslced  for;  but  wito- 
out  paaaing  upon  the  rights  of  others.    Pari* 
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IS  SU^IBHE  COURT  BBPOE'IX&. 


Ooi.  Tmi, 


V.  Paoplc,  S  F.  a.  S.  eO;  Diu  t.  W«7iiunitb, 
U  P.  B.  B.  S17. 

Thit  U  MDceded  bj  the  ftppelUnta,  who, 
Indeed,  biae  their  argument  upon  it;  ooa- 
tending,  further,  that,  bec«UM  of  wb&t  haa 
jiut  been  lald,  tite  rights  ot  irppelleet  in  the 
land  in  question  were  not  affected  hj  the 
proceeding*  wherabj  Morales  converted  hia 
pOMeBior7  title  into  a  title  of  ownerthip, 
and  that  the  reeordiog  of  thii  domiMM  title 
bj  him  did  not  cut  oS  anj  of  their  righta; 
tbftt  U  eaoh  title  was  fraudulent  it  waa 
Uable  t«  attacic,  nea  after  r^atry,  withia 
■117  period  abort  of  thirty  yean  after  ha 
-had  entered  into  poMeaaton  of  the  land  and 
"while  ttitl  reoorded  in  hii  name,  or  in  that 

•  of  any  other  person 'excepting  an  innocent 
pnrchaaer  without  notice;  or,  in  the  lan- 
gnage  of  the  civil  law,  "a  third  party  with 
good  faith."  Paria  v.  People,  B  P.  B.  R.  SS, 
37;  Gonctles  v.  People,  10  P.  R.  R.  4fi8, 
M&l  AbeUa  t.  Antufiano,  14  P.  R.  R.  48B, 
494;  Merchant  r,  lAtuente,  S  Philippine, 
63S,  S«4. 

Upon  the  strength  of  this,  it  ia  ingeoiooa- 
ly  argued  that  under  the  law  of  Porto 
Rico  it  waa  not  the  converaion  of  the  ap- 
parent title  of  Moralei  from  a  poseeeeory 
to  a  domUiio  title  that  cut  off  the  rights 
of  the  appellee*;  but  it  was  the  fact  that 
the  appellanta,  in  relianee  upon  that  ap- 
parent title,  and  (as  is  said)  without  notioa 
of  the  rlghta  of  the  appelleea,  purchased  the 
land  from  Morales,  which  by  virtue  of  the 
mortgage  law  gave  to  them  a  better  right 
than  the  appelleea.  And  from  thia  it  ia  con- 
tended that  the  judicial  order,  in  reducing 
from  twenty  years  to  six  years  the  time  that 
must  elapse  between  the  entry  of  a  posaea- 
■ory  title  and  ita  conversion  into  a  daminio 
title,  did  not  cut  off  any  right  of  appelleea, 
and  therefore  was  not  and  is  not  ineon- 
■istent  with  "due  process  of  law." 

But  It  seems  to  us  that  there  can  be  no 
difference  in  principle — so  far  as  coacema 
the  qaeatlon  whether  the  property  of  the 
appellees  waa  taken  from  them  without  due 
process — whether  there  were  two  steps  or 
three  steps  in  the  course  of  procedure  t^ 
irtkioh  the  end  waa  acoomplished.  Whether 
tka  retroactive  effect  of  the  Judicial  order 
raanlted  in  conferring  upon  Hoialea  a  title 
that  he  himself  could  maintain  against  the 
true  owners,  or  whether  it  conferred  upon 
him  an  apparent  title  that  not  he  himself 
but  his  grantees  could  maintain,  malces  no 
difference  in  a  controversy  between  his 
grantees  and  the  true  owners. 

In  short,  the  position  of  appellees  Is  that 

hy  the  fraudulent  eondtict  of  Morales,  plus 

the  mortgage  law,  phis  the  judicial  order, 

^  plus  the  domihie  title  in  Moralet  founded 

^thereon,  and  the  reoordfng  ttnieol,  plna  the 

*  nortgags    and    deed    to    appellant*, .  their 


proper^  baa  been  takoi  from  them  and 
given  to  appellants,  without  notice  to  them 
or  an  opportunity  for  a  hearing;  and  that 
the  proceedings  in  eourt  for  converting  the- 
poaseasory  into  a  dominion  title,  while 
bearing  the  semblance  of  judicial  proceed- 
ings, departed  therefrom  in  the  essentials. 
To  this,  it  ia  no  answer  to  say  that  those 
proceedings  in  ooort  did  not,  under  the 
mortgage  law,  purport  to  be  judicial  pro- 
ceedings at  all;  nor  to  say  that  they  wooU 
have  done  no  harm  except  for  the  subse- 
quent coQVeyanee  by  Morales  to  tbe  appel* 
lants. 

We  proceed,  therefore,  to  oonsider  the 
fundamental  question  upon  whloh  the  court 
below  rested  it*  decree. 

The  judicial  order  of  General  Henry, 
dated  April  4th,  and  published  April  Tth, 
1869  {Mil.  Old.  Porto  Rico,  vol.  2,  p.  71), 
contains  seven  clauses  or  paragraphs,  of 
which  the  first  amends  article  1SS7  of  the 
Civil  Code  so  a*  to  reduce  the  period  for 
prescription  by  posseuion  accompanied 
with  good  faith  and  a  proper  title,  from  ten- 
years  with  respect  to  persona  present,  and 
twenty  years  with  respect  to  persons  absent, 
down  to  six  years  as  to  persons  both  present 
and  absent.  This  haa  no  direct  bearing 
upon  tbe  preaent  ease,  for  reasons  already 
indicated. 

Other  clauses  of  the  order  amend  article*- 
3B1,  3B3,  394,  and  395  of  the  mortgage  law. 
Ute  most  important  is  that  which  amends- 
paragraph  S  of  article  ,393,  so  aa  to  reduoe 
from  twenty  years  to  six  years  the  period 
during  which  poseeesion  must  continue  in- 
order  to  convert  an  entry  of  possession  into 
a  record  of  ownership  upon  the  publie 
records.  The  flnal  clause  declares:  "This- 
order  shall  have  retroactive  effect." 

The  eourt  below  held  (3  Porto  Rico  Fed. 
Rep.  4B3)  that,  assuming  Qenersl  Henry 
possessed  all  the  legislative  power  that  ia 
posseased  by  Congress  under  the  Constitv- -t 
tion,  he  was  still  necessarily  subject  (asS- 
Congress  would  be)  to'the  "due  process  of* 
law"  clause  of  the  Stb  Amendment.  And 
since  his  judicial  order,  because  of  ita  retro- 
active clause,  by  its  terms  covered  the  pres- 
ent case,  where  the  real  owners  of  the  land 
were  infants  and  unable  to  protect  theiB- 
selves,  and  whera  they  still  had,  under  the 
mortgage  law  a*  it  stood,  nearly  twelve 
years  in  which  to  attain  maturity  and  eon- 
test  the  possession  and  right  of  Morales; 
and  since  the  order  shortened  the  period  of 
limitation  to  six  years,  which  period  in- 
Uieir  case  had  already  elapsed,  the  order  at 
the  same  time  containing  no  provision  for 
saving  existing  rights  or  giving  to  them  er 
to  others  in  like  situation  any  opportunl^ 
to  iuBsert  their  rights,— it  waa  the  same  t» 
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OCHOA  T.  HERNANDEZ  T  UORALEa 


«ffMt  AS  tailing  tlwtr  property  without  dna 
proesM  of  liiW. 

W«  find  it  UUWCCUU7  to  eonilder 
whether  tho  authori^  of  General  Boiiy 
vu  tubjeet  to  the  suae  eoiutttutional  limi- 
tatloiu  u  that  of  Congreai;  for  we  have 
teaehed  a  like  result,  ■>  tar  U  the  present 
'CaM  ij  coBcemed,  upon  different  reaaoning. 
Porto  Rico  at  the  tima  waa  still  foreign 
ierritory,  and  was  under  a  provisional  mili- 
tary government  eatablished  by  President 
UcEinlej  as  Commander- in- Chief.  In  order 
to  deteiiniae  the  extent  of  the  authority 
-of  Q«neral  Henry,  and  the  limitatioBS  upon 
it,  we  must  IooIe  to  the  orders  under  which 
the  military  goTemment  was  eatablished 
-and  maintained. 

The  Island  waa  oeenpied  1^  the  foroes  of 
the    United   Ststea    under   Major   General 
Uilea,  Commending  United  States  Army,  on 
-July  2B,  18BS.    He  appears  to  have  had  no 
apecial  instructions  from  the  President  re- 
specting the  government  that  should  bs  ea- 
tablished, but  It  wai  well  understood  that 
he  and  those  under  him  were  subject  to  the 
inatmetiona    oammnnioated    by    President 
UcKinley   to  the  Secretary   of   War  under 
date  July  13th  with  reference  to  Cuba   (10 
^Ueas.   A  Pap.  S14),   and  published   by  the 
^War  Department  as  General  Orders  No.  101, 
-•  under  data  July  18,  ol  whleh  a  copy  is  Mt 
forth  in  the  margin  .t 


*  The  clauses  especially  pertinent  to  the  ■ 
preaent  qneetion  are  the  following:  *^lie 
first  effect  of  the  military  occupation  of  the 
enemy's  territory  Is  the  severance  of  the^ 
former  political  relations  of  the  lnhabitauts3 
and  the  eetabliehment*  of  a  new  political* 
power.  Under  thia  changed  oondition  ol 
things  the  inhabitants,  so  long  se  they  per- 
form their  duties,  are  entitled  to  security  la 
their  persons  and  property  and  in  all  their 
private  rights  and  relations.  ,  .  .  Though 
th«  powers  of  the  military  occnpast  are 
absolute  and  supreme,  and  immediately 
operate  upon  the  political  condition  of  the 
inhabitant,  the  municipal  laws  of  the  eon- 
qnered  territory,  such  as  affeet  private- 
rights  of  person  and  property  and  provlde*j 
for  tlie  punishment  of  orime,  are'Musldered* 
•a  continuing  in  fores,  so  far  as  they  are 
compatible  with  the  new  order  of  things, 
until  they  are  suspended  or  superseded  by 
the  occupying  belligerent,  and  in  prsetioa 
they  are  not  usually  abrogated,  but  are  at 
lowed  to  remain  In  force  and  to  be  adiola* 
istered  by  the  ordinary  tribunals,  substan- 
tially SB  they  were  before  the  oeeupstlon. 
This  enlightened  practice  I*,  so  far  as  pos- 
sible, to  be  adhered  to  on  the  preaent  occa- 
sion. ,  .  .  Private  property,  whether  be- 
longing to  individuals  or  corporations,  is  to 
be  respected,  and  oan  be  conflsoftted  only 
for  cause." 


Ho.  101. 

Win 
Anutart  Oenbal's  Otwmm, 

Washington,  July  IB,  ISBi. 

Ilia  following,  received  from  tbe  Preei- 
4ent  of  the  United  SUtcs,  is  published  tor 
the  information  and  guidance  of  all  con* 
«eniedi 

ExEounvx  IfAitsioK, 
WaahingtoD,  July  13,  1898. 
To  the  Secretary  of  War. 

Sir;  The  capitulation  of  the  Spanish 
forces  in  Santiago  de  Cuba  and  in  the  east- 
ern part  of  the  Province  o(  Santiago,  and 
the  oocupetlon  of  the  territory  by  the  farces 
«f  the  United  States,  render  it  necessary  to 
inatmei  tAs  military  oonwiMMcter  of  thii 
United  Statea  a*  to  tho  eonduet  ichioh  A«  it 
to  obterve  during  th«  militarj/  oooufMtioM. 

rA«  ]lr«t  «lfaot  of  tha  ntlttary  oooupatian 
mf  the  eMemy's  territory  it  (1m  MveniiMM  of 
(he  fortner  polttioul  rsIottOM  of  the  inhabit- 
mts  imd  the  establishment  of  •  nete  poUt- 
{osl  povDOr,  Under  this  e?ionffad  ooaditton 
of  thiitgt  the  inAoWtants,  »o  lon^  as  they 
perform  their  dMiiet,  are  entitled  to  seour- 
ily  iw  their  fertoni  amd  property  owd  in  oU 
theit  pHoots  rights  amd  relation:  It  is 
my  desire  that  the  inhabitants  of  Cuba 
•honid  be  acquainted  with  the  purpose  of 
the  United  Statea  to  discharge  to  the  fullest 


extent  its  obligations  in  this  r^ard.  It 
will  therefore  l>e  the  du^  of  the  commander 
of  tbe  army  of  occupation  to  susounoe  and 
proclaim  in  tbe  most  public  manner  that  we 
oome  not  to  make  war  upon  the  iubabltanta 
of  Cuba,  nor  upon  any  partv  or  faction 
among  them,  but  to  protect  toem  in  their 
homes,  in  their  employmente,  and  in  their 
personal  and  religious  rights.  All  persona 
who,  either  by  active  aid  or  by  honest  sub- 
mission, co-operate  with  the  United  States 
in  its  efforts  to  give  effect  to  this  benefloent 


purpose  will  rewive  the  reward  of  ita  sup- 
port and  protection.  Our  oocopation  should 
be  as  free  from  severity  as  poMihle. 


Though  the  powers  of  the  military  ooel^ 
pan!  are  obMolvtt  and  aupreme  imd  imme- 
diately  operate  upon  the  poUtiaH  oondiliOM 
of  the  inhabilanif,  the  m^itiicipal  FaiM  of 
(Ae  ooN^uerwI  territory,  such  u  affect  pri- 
vate righte  of  perton  and  property  and  pro- 
vide for  the  pwwishment  of  orime,  are  oon- 
aidered  0*  mntiiMHiip  in  foros,  eo  forme  they 
are  compatible  with  the  n«io  order  of  thinge, 
until  they  are  suspeiKtoct  or  euiporaeded  by 
th«  occupying  balliyer«nt,  and  in  prootioe 
thay  are  not  tuually  oibrogateA,  but  ore  oj- 
(otHd  to  remain  in  force  and  to  he  admits 
istered  by  the  ordinary  tribunals,  sitbatai^ 
tiolly  OS  thoy  mere  before  the  oeoupatiom. 
Thie  enti^hlened  prooties  Is,  eo  far  as  possi^ 
ble,  to  be  adhered  to  on  the  preeeni  oeoosioa. 
The  judges  and  the  other  ofBelals  connected 
with  the  administration  of  justlee  may,  If 
they  accept  the  snpremoey  of  the  United 
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General  Uilea  wu  Mcmd  la  oommand 
0DI7  to  the  Preudeot,  and  a*  Ub  repreeenta- 
tlve  bad  full  control  In  Porto  Rieo.  Tbat 
lie  fully  Bfmpathized  with  the  purpoaeH  of 
the  President,  and  intended  that  all  nibor- 
dinate  officers  thould  govern  themMlvea  ae- 
oordingly,  appears  from  his  declaraticm  to 
th«  inhabitant*  under  date  of  Julj  £8,  in 
which  he  laid:  "The  flnt  effert  of  tbia  oe- 
eupation  will  be  the  fmmediate  reteaae  from 
fODr  former  political  relationa,  and,  it  il 
hoped,  a  eheerful  acceptance  of  the  govern- 
ment of  the  United  Btatea.  The  chief  ob- 
ject of  the  American  military  forces  will  be 
to  overthrow  the  armed  authority  of  Spain, 
and  to  give  to  the  people  of  your  beautiful 
tslind  the  largest  measure  of  liberty  consist- 
ent with  this  military  occupation.  We  have 
not   coma   to   make  war   upon   the   people. 


.  .  ,  but,  OB  the  oMitrary,  to  bring  yen 
[«ot«eti<Hi,  not  only  to  yourselves  but  t* 
y«ur  property,  to  promote  your  prosperity, 
and  to  beetow  upon  yon  the  immuDitles  and 
blessing!  of  the  liberal  institutioos  of  .our 
government.  It  Is  not  our  purpose  to  in- 
terfere with  any  existing  laws  and  customs 
that  are  wholesome  and  beneficial  to  yoar 
people,  so  long  as  they  conform  to  tbe  rulea 
of  military  administration,  of  order  and 
justice.  This  is  not  a  war  of  devastation, 
but  one  to  give  to  all  within  the  control  of 
its  military  and  naval  forces  the  advantage** 
and  blessings  of  enlightened  civilization."  5 
*  And  under  date  July  29,  a  letter  of  in-* 
■truetions  was  publi^ed,  under  the  au- 
thority of  Qeneral  Miles,  for  the  informa- 
tion and  guidance  of  all  concerned,  in  which 
the  subetanee  of   General  Orders   No.   101, 


States,  continue  to  administer  the  ordinary 
law  of  the  land,  as  between  man  and  man, 
under  tbe  supervision  of  the  American  Com- 
mander-in-Chief. Tbe  native  constabulary 
will,  so  far  as  may  be  practicable,  be  pre- 
served. The  freedom  of  the  people  to  pursue 
their  accustomed  occupations  will  be 
abridged  only  when  it  may  be  necessary  to 
do  so. 

While  tbe  rule  of  conduct  of  the  Amer- 
ican Commander-in-Chief  will  be  such  as 
has  just  been  defined,  it  will  be  his  duty  to 
adopt  meaaurefl  of  a  different  kind,  if,  un- 
fortunately, the  course  of  the  people  should 
render  such  measures  indispensable  to  the 
maintenanoe  of  law  and  order.  He  will 
then  posseaa  the  power  to  replace  or  expel 
tbe  native  officials  in  part  or  altogether,  to 
substitute  new  courts  of  bis  own  constitu- 
tion for  those  tbat  now  eiLst,  or  to  create 
■uoh  new  or  supplementary  tribnnala  aa  may 
be  necessary.     In  the  exercise  of  these  high 

£owers  Uie  commander  must  be  guided  by 
is  judgment  and  his  experience  and  a  high 
sense  <rf  joatioe. 

One  of  the  most  important  and  most  prac- 
tical problems  with  which  it  will  be  neces- 
sary to  deal  is  tbat  of  the  treatment  of 
property  and  the  collection  and  administra- 
tion of  the  revenues,  it  is  conceded  tbat  all 
public  funds  and  securities  belonging  to  the 
government  of  the  country  in  its  own  right, 
and  all  arms  and  supplies  and  other  movable 

Eroperty  of  such  government,  may  be  seized 
J  the  military  occupant  and  converted  to 
his  own  use.  The  real  property  of  tbe  state 
he  may  hold  and  administer,  at  the  same 
time  enjoying  the  revenues  Uiereof,  but  be 
is  not  to  desMoy  it  save  in  tbe  case  of  mili- 
tary neoeaaity.  All  public  means  of  trans- 
portation, such  as  tel^raph  lines,  cables, 
railways,  and  boats  belonging  to  the  state, 
may  be  appropriated  to  bis  use,  but,  unless 
in  case  of  militair  necessity,  they  are  not 
to  be  destroyed.  All  churches  and  buildings 
devoted  to  religious  worship  and  to  the  arts 
and  sciences,  all  scboolhousea,  are,  so  far  as 
possible,  to  be  protected,  and  all  destruc- 
tion or  intentional  defacement  of  such 
jAaces,  of  h'storieal  monuments  or  archives. 


necessity. 

Private  property,  tphether  belonging  to 
individuaU  or  corporations,  ie  to  b«  re- 
epected,  and  can  be  conliecated  onty  for 
cauae.  Means  of  transportation,  such  as 
telegraph  lines  and  cablee,  railways  and 
boats,  may,  although  they  belong  to  private 
individuals  or  corporations,  be  seized  by  the 
military  occupant,  but,  unless  destroyed 
under  military  necessity,  are  not  to  he  re- 
While  it  is  held  to  be  the  rlf^t  of  the  con- 


may  be  in  his  military  possession  by  c 

Suest,  and  to  apply  the  proceeds  to  defray 
He  eapensea  of  tne  war,  this  right  is  to  bs 
exercised  within  such  limitations  tbat  it 
may  not  savor  of  confiscation.  As  the  re- 
sult of  military  occupation  the  taxes  and 
duties  payable  by  the  inhabitants  to  the 
former  government  become  payable  to  the 
military  occupant,  unless  he  sees  fit  to  sub- 
stitute for  them  other  rates  or  modes  of 
contiibntion  to  the  expense  of  the  govern- 
ment.    The  moneys  so  ooUected  are  to  be 


of  government  under  the  military  occupa- 
tion, such  as  the  salaries  of  the  judges  and 
the  police,  and  for  the  payment  of  tbe  ex- 
penses of  the  Army. 

Private  property  taken  for  tke  wse  of  the 
Army  ia  lo  ie  paid  /or,  vAen  possibU,  itt 
oa*h  at  a  fair  valuation,  and  tohea  payment 
Mt  cash  it  not  poaavble,  reoeipte  art  to  b* 
given. 

AU  ports  and  places  in  Cuba  which  may 
be  in  the  actual  possession  of  our  land  and 
naval  forces  will  be  opened  to  the  commerce 
of  all  neutral  nations,  as  well  as  our  own, 
in  articles  not  contraband  of  war,  upon  pay- 
ment of  tbe  prescribed  rates  of  duty  whidi 
may  be  In  foroe  at  the  time  of  tbe  importa* 

William  McKintey. 


,dn,GOOglC 


uu. 


OCBOA  T.  HEBMANDKZ  T  UORALK. 


IMl 


matatis  matandit,  ma  embodied,  lo  •■  to 
b«  binding  upon  the  militai;  goremment  of 
Porto  Bico  (Rep.  Wu-  Dept.  1900,  vol.  1, 
pt.  13,  pp.  18-22). 

The  protocol  of  Aognet  12, 1S98  {SO  8Ut. 
At  L.  1742),  the  purport  of  which  bu 
already  been  given,  left  our  goTemment,  bj- 
it*  military  foroee.  In  the  oeonpation  and 
control  of  Porto  Rieo  aa  a  colon;  of  Spain, 
and  Ijonnd  1^  the  principlei  of  international 
law  to  do  whatever  was  neocwary  to  aecnre 
pubUe  safety,  Kwial  order,  and  tiie  guaran- 
tiee of  private  property.  From  this  time 
until  the  interchange  of  the  ratiflcation*  of 
the  treaty  cm  April  11,  1809  (30  Stat,  at 
L.  17M),  General  Orden  No.  101,  and  the 
iBBtmetiona  of  General  Ullea  to  hia  mbar- 
diuatea  dated  July  fiS,  ISSS,  continued  to 
form  the  authority,  and  the  lole  authority, 
for  the  military  government  of  Porto  Rico. 

This  ialand,  and  the  ialanda  and  keyi  ad- 
jacent and  belonging  to  it,  were  by  order 
of  October  I,  1888  (General  Orden  No. 
168),  eatabliabed  as  a  military  department, 
and  Major  General  John  B.  Brooke  waa  aa- 
■igned  to  itt  command.  He  aaanmed  the 
command  on  October  18th,  and  held  it  until 
December  Sth.  General  Henry  lueceeded 
him  on  that  date,  and  remained  In  oom- 
mand    until   after   the    ratification    of   the 

The  status  of  Porto  Rieo  during  the  mili- 
tary occupancy,  and  before  the  exchange  of 
ratiflcationa,  was  the  aame  a*  that  of  the 
PhiUppinea  during  the  aame  period,  and  is 
dependent  upon  principles  expounded  in 
frequent  decisions  of  this  court.  Fleming  v. 
Page,  S  Haw.  903,  614,  CIS,  13  L.  ed.  270, 
880,  281 ;  Cross  v,  Harriaon,  18  How.  164, 
190,  14  L.  ed.  889,  B99;  Dooley  v.  United 
Btates,  182  U.  8.  222,  230.  4S  L.  ed,  1074, 
1081,  21  Sup.  Ct.  Rep.  762;  UeLeod  *. 
United  Statea,  229  U.  8.  416,  67  U  ed.  — , 
.33  Sup.  Ct.  Rep.  &S&. 

S  Frcnn  the  eiohange  of  ratifloattons  until 
■  Oongreaa  ■  acted  by  the  passage  of  the 
Foraker  act,  the  provisional  government 
continued  as  before  the  peace.  Santiago  v. 
Hogueras,  214  U.  S.  ZBO,  2SS,  G3  L.  ed.  BBS, 
MO,  20  Sup.  Ct.  Rep.  60S;  Leitenrdorfer  t. 
Webb,  20  How.  170,  176,  IS  L.  ed.  SS],  802. 
And  aee  DeLima  t.  Bidwell,  182  U.  S.  1, 
174,  etc.,  4«  I*  ed.  1041,  1047,  21  Snp.  Ct. 
Sep.  743. 

During  the  entire  period.  General  Ordera 
Ho.  101,  aa  reiterated  by  General  Miles, 
eoDtianed  in  force  aa  the  recognized  declara- 
tion of  prlnoiplei  by  whieh  the  military 
government  waa  limited.  References  to  ofD- 
•lal  sonreea  of  information  respeeting  the 
n  S.  C.—M. 


period  of  military  occupancy  are  given  In  a 
marginal  note.t 

Under  all  the  eireumstances  we  deem  it 
dear  that  the  governor  waa  without  au- 
thority from  the  President  to  make  any 
order,  judicial  In  Its  nature,  that  would 
have  the  effect  of  depriving  any  person  of 
hii  property  without  due  process  of  law. 

It  is  aaid  that  S  8  of  the  Foraker  act  (31 
Stet.  at  L.  79,  chap.  191}  had  the  effect  of 
ratifying  the  judicial  order  of  General 
Henry.  That  section  declared:  "That  the 
laws  and  ordinances  of  Porto  Rico  now  In 
force  shall  continue  in  full  force  and  effect, 
except  a*  altered,  amended,  or  modified 
hereinafter,  or  as  altered  or  modified  t^ 
military  orden  and  decrees  in  force  when 
this  act  shall  take  effect,  and  so  far  aa  the 
same  are  not  ineonaistent  or  in  conSict  with 
the  statutory  laws  of  the  United  Statea  not 
locally  inapplicable,  or  the  provisions 
hereof,  until  altered,  amended,  or  repealed 
by  the  legislative  authority  hereinafter  pro- 
vided for  Porto  Rieo  or  by  act  of  Congress  of 
the  United  States," — with  provisos  not  now 
pertinent.  We  oan  find  here  no  legislatives 
purpose  to  validate  any'order  of  the  mili-r 
tary  governor  that  was  in  excess  of  the  an- 
thority  oonferred  upon  him  by  the  Presi- 

Wlthont  the  guaranty  of  "due  proeeaa" 
the  right  of  private  property  cannot  be  said 
to  exist,  in  the  sense  in  which  it  is  known 
to  our  laws.  The  principle,  known  to  the 
common  law  before  Magna  Charta,  waa  em- 
bodied in  that  Charter  (2  Coke,  Inst.  45,60), 
and  has  been  recognized  since  the  Revolution 
aa  among  the  saieat  foundations  of  our  insti- 
tutions. Whatever  else  may  be  uncertain 
about  the  definition  of  tiie  term  "due  proeesa 
of  law,"  all  authorities  agree  that  It  in- 
hibits the  taking  of  one  man's  property  and 
giving  It  to  another,  contrary  to  settled 
usages  and  modes  of  procedure,  and  with- 
out notice  or  an  opportunity  for  a  bearing. 

Now,  the  effect  and  operation  of  the  retro- 
active clause  In  the  judicial  order  of  April 
4,  1809,  as  ap[riled  to  the  facts  of  the  con- 
crete case,  were  such  that,  although  Morales 
had  until  then  no  right,  title,  or  interest  In 
the  land  in  question,  and  had  merely  estab- 
lished through  fraudulent  means  and  with- 
out notice  to  the  persons  concerned  a  foot- 
ing of  possession,  aa  a  result  of  which,  if 
they  should  permit  his  claims  to  remain  un- 


tRi^Mnis  Major  General  Commanding 
Army  1808,  pp.  31-33;  189B,  pp.  321,  32S. 

Reports  War  Department  1800,  vol.  1, 
pt.  S,  pp.  488,  491,  065;  1900,  vol.  1,  pt  13, 
pp.  18-^0. 

General  Orders,  Department  of  Porto 
Rico,  ISSS,  Preface  (General  Orders  No. 
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dialleiig«d,  and  he  should  in  fact  maintain 
eontinnoua  pOMesaion  for  nearlj  twelve 
jt»n  longer,  he  would  thereby  be  enabled 
to  procure,  b;  ea  parte  proceedings,  an  ap- 
parent title  in  hiniself  aa  agaluBt  them,  jet 
the  order  permitted  him  at  once,  and  with- 
out notice  to  the  owners,  to  procure  meh 
record  of  ownership  in  hi*  name,  although 
they  were  then  infanta,  and,  ao  far  ai  ap- 
pear!, not  cognizant  of  hii  poasession  of  the 
land  or  of  any  of  hia  proceedings;  and  then, 
by  virtue  of  other  provisions  of  the  mort- 
gage law,  he  could  completely  deprive  them 
of  their  property  if  he  could  nuUce  saUe  o(  it 
to  a  bona  fide  purchaser  without  notiee  of 
the  inflrmity  of  bis  apparent  title. 
M  With  reference  to  statutM  of  limitatlona, 
Sit  is  well  settled  that  they  may  be  modifled 
*  by  shortening  the  time  •prescribed,  but  only 
if  this  be  done  wliiU  the  time  la  itiU  run- 
ning, and  BO  that  a  reasonable  time  still  re- 
mains for  the  commencement  of  an  action 
before  the  bar  t&kea  effect.  Terry  v.  Ander- 
aon,  95  U.  8.  62B,  632,  £4  L.  cd.  300,  SSO; 
Re  Brown,  136  U.  B.  W2,  701.  700,  34  L.  ed. 
304,  3ie,  317,  10  Sup.  CL  Rep.  ST2; 
Wheeler  v.  JaelcBnu,  137  U.  8.  240,  2fiO,  34 
L.  ed.  0E9,  663,  11  Bop.  Ct.  Rep.  76;  Turner 
T.  New  York,  168  U.  B.  90,  01,  42  I.,  ed.  392, 
SOS,  18  Sup.  Ct  Rep.  36;  Wilson  v.  Isemin- 
ger,  leo  U.  S.  65,  68,  46  L.  ed.  604,  607, 
S8  Sup.  Ct  Rep.  E73.  Many  other  case* 
might  be  cited.  The  question  of  what, 
nnder  given  circumstances,  is  to  be  deemed 
a  reasonable  time  to  be  allowed  for  tho 
bringing  of  an  action  whan  a  change  is 
made  in  a  statute  of  limitations  has  some- 
timea  given  rise  to  diacuation.  In  the  pres- 
ent oase  there  ia  no  aueb  embarraasment,  for 
hare  no  time  whatever  was  allowed  with  ra- 
speet  to  tiie  case  of  these  appellees  and  all 
others  against  whose  lawful  ownership  an 
unlawful  possession  had  been  held  for  mOT« 
than  six  years  but  less  than  twenty  years 
at  the  time  of  the  making  of  the  judicial 

Since  the  proceeding  for  oonverting  tha 
antry  of  potsesaion  into  a  dominio  title,  aa 
well  aa  the  proceeding  for  an  entry  of  poa- 
aaasion  itself,  was  taken  without  notiee  to 
the  owners,  the  effect  of  the  Judicial  order 
waa  precisely  the  same  aa  it  the  military 
governor  bad  declared  that  the  property  In 
queetion  should  be  taken  from  the  lawful 
owner  and  given  to  the  frandulent  occupant 
Certainly  Qeneral  Henry  can  have  bad  no 
suah  purpose,  and  must  have  been  wrongly 
adviaed  vrith  respect  to  the  results  that 
would  flow  from  making  the  order  retro- 
activo.  Otherwise  he  wonld  have  oonflned 
it  ta  oases  where  there  still  remained  a 
reasonable  opportunity  for  the  real  owner 
to  contest  the  pretensions  of  the  poascssw. 
And  in  view  of  tbe  instructiona  under  whieh 


he  derived  his  authority,  the  judicial  order 
must  be  construed  as  if  expressly  thus  lim- 
ited. 

Bat  appellants  rely  upon  articles  33,  34, 
36,  and  37,  already  quoted;  the  effect  of 
which  is  that  tbe  title  of  "a  person  who  ae-^ 
cording  to  the  registry  baa  a  right  thereto* 
*[e.  g,,  Moralea]  shall  not  be  invalidated* 
with  regard  to  third  persona  [e.  p.,  appel- 
lanta}  after  they  have  once  been  reoorded, 
although  later  the  right  of  the  person  exe- 
cuting them  [Morales]  i*  annulled  or  da- 
termined  ...  for  reasons  whleb  do  not 
clearly  appear  from  the  r^iatry;"  and  also, 
that  "anita  for  rescission  or  determinatioa 
of  title  shall  not  be  instituted  aguust  third 
persons  [a.  g.,  appellants]  who  have  re- 
et^AeA  the  instruments  of  their  respective 
Interests  in  conformity  with  the  provisions 
of  this  law,"  except,  however,  "suits  for  re- 
scission or  determination  of  title,  which  are 
due  to  the  causes  plainly  expressed  in  the 
registry."  It  is  said  that  since  Morales 
secured  the  possessory  title  in  190Q,  and 
recorded  it  in  the  some  year,  and  secured 
the  conversion  of  that  title  into  a  title  4rf 
ownership  in  the  year  1699,  and  recorded 
this  domifMo  title  in  the  same  fear,  and  In 
the  year  1901  mortgaged  the  lands  for  value 
to  the  appellants,  and  followed  this  witii  a 
conveyance  in  1603,  ha  at  all  times  appear* 
ing  in  the  registry  aa  sole  owner,  and  since, 
in  their  transaction*  with  Morales,  appel- 
lants acted  in  good  faith  and  in  the  bslief 
that  he  waa  the  sole  owner,  they  are  pro- 
tected. 

But  the  findings  show  that  the  entry  of 
possession  in  favor  of  Morales  declared  that 
his  right  waa  "without  prejudice  to  third 
parties  who  might  show  s  better  right  to 
such  possession,"  and  that  the  proceedings 
for  the  conversion  of  the  entry  of  possession 
into  a  record  of  ownership  showed  upon 
their  face  that  they  were  baaed  upon  the 
proviaioDS  ol  tba  judicial  order  «t  April  4, 
1890. 

In  otber  words,  when  appellanta  took 
from  Uoralea  the  mortgage  and  deed  under 
iriilali  tbey  now  claim,  they  were  charged 
with  notice  upon  tbe  record  that  bis  entry 
of  poasessioD  was  subject  to  tbe  right*  Vt 
others,  and  that  by  tbe  law  aa  it  formerly 
stood,  those  rights  could  not  be  cut  off  in 
less  than  t1^'enty  years.  They  were  also 
charged  with  notice  that  his  dominlo  tltlec 
depended  upon*  the  validity  of  an  order* 
made  by  the  military  governor  purporting 
to  have  a  retrosotive  effect  and  to  cut  oS, 
without  notice  or  hearing,  the  claims  of  the 
idantic*!  third  parties  whose  rights  were 
preaerved  bj  the  entry  of  possession;  for 
at  the  time  of  the  making  of  the  judielal 
order  the  six  years  had  already  run. 

It    la    a    familiar    doctrine,    universally 
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recogniied  when  km  ue  in  force  for  th« 
regiitrj  or  recording  ol  instrumenta  of  con- 
Tef&nce,  that  ever?  purchaser  tttlcM  hU 
title  subject  to  any  delecta  and  inflrmitiea 
that  may  be  SBcertAiaed  by  reference  to  hie 
ebaJD  of  title  aa  apread  forth  upon  the 
public  recorda.  Brush  t.  Ware,  15  Pet.  93, 
111,  10  L.  ed.  «72,  079;  Sinunona  Creek 
Coal  Co.  T.  Doraa,  142  U.  S.  417,  437,  3E 
L.  ed.  1082,  1071,  12  Sup.  Ct.  Rep.  239; 
Northwestern  Nat.  Bank  t.  Freeman,  171 
V.  a  620,  S2e,  43  L.  ed.  307,  311,  IS  Sup.  Ct. 
Bep.  36 :  UitcheU  v.  D'Olier,  63  N.  J.  L.  8TS. 
384,  09  L.R.A.  94S,  S3  Atl.  407. 

Tbii  principle  is  recognized  in  artidea 
34  and  37  of  the  mortgage  law.  In  referring 
to  "reaaona  which  do  not  clearly  appear 
from  the  r^iatry,"  and  "causes  plainly  ex- 
t«eMed  in  the  registry,"  they  refer  of  course 
to  matten  of  tact,  not  to  matters  ol  law. 
In  other  words,  if  tlie  registry  giTea  ootice 
of  a  state  ot  facts  that  readers  the  title 
invalid  or  subject  to  question  in  law,  the 
ptirehaser  who  relies  upon  the  record  takea 
kia  title  subject  to  whatever  consequences 
may  flow  in  law  from  the  facta  thus  notifled. 

Appellants  must  be  presumed,  in  accept- 
ing the  mortgage  and  the  conveyance  from 
Morales,  to  have  done  so  subject  to  whstt- 
erer  risk  there  may  have  been,  arising  from 
the  want  of  authority  on  the  part  of  General 
Henry  to  deprive  third  parties,  without 
process  of  law,  of  those  rigbta  that  were 
saved  by  the  terms  of  the  entry  of  poaaea- 
sion  in  favor  of  Morales. 

Nor  is  there  any  real  hardship  in  apply- 
ing this  rule;  for  the  limitations  under 
which  the  military  governor  exercised  his 
temporary  authority  in  Forto  Rico  must  be 
Adeemed  to  have  been  notorious  everywhere, 
■  since  the;*were  proclaimed  at  the  outset  by 
General  Miles,  repeatedly  reiterated  during 
the  military  regime,  and  indeed  were  such 
aa  arise  from  general  rules  of  international 
law,  and  from  fundamental  principles 
known  wherever  the  American  flag  flies. 

Decree  affirmed. 


JAMES  P.  OYSTER,  William  V.  Cox,  Mary 
C.  Terrell.  Justina  R.  Hill,  Ellen  S.  Mus- 
sey,  and  Barton  W.  Evermann. 

CotiBTB  (I  445*)— DisraicT  or  Colttmbia— 
Appeal— Nec EH siTT  of  Exception— E»- 

BOBS    APPABE.1T    on    TilE   RECOBD. 

1.  An  exception  must  be  deemed  unneces- 
sary to  brine  up  for  review,  in  the  court 
of  appeals  of  the  District  of  Columbia,  a 
ruling  sustaining  a  demurrer  to  a  count 
In  the  deelaration,  there  beinjr  nothing  in  the 
District  of  Colttmbia  Code  of  March  3,  1901 
(SI  Stat,  at  L.  1189,  chap.  084),  or  ths 


ra]«*  of  prutka  established  under  it,  which 
require*  an  exception  to  an  error  apparent 
on  the  face  of  the  record,  contrary  tn  the 
settled  practice  in  Maryland  under  13  Edw. 
I.  chap.  31,  g  1,  which  is  recognized  by  the 
Code  and  by  the  compilation  of  the  laws  of 
the  District  made  under  tbe  authority  of 
the  act  of  March  2,  1889  <26  Stat,  at  L. 
872,  chap.  392),  as  being  in  force  therein. 

[id.  Nets.— For  otber  ess«.  sae  Conns.  Cent. 
Die.  I  lUl:    Dm.  DIi.  I  446. •] 

JrDOKENT  (I  720*)— Rbb  Jodicata— Mat- 

TKKS  Pleaded  ob  Involved. 

Z.  A  judgment  in  favor  of  a  board  of 
education  in  mandamus  proceedings  to  com- 

Sal  the  reinstatement  of  a  teacher  whose 
iemissal  the  hoard  attempted  to  justify 
because  of  her  asserted  incompetency  is  a 
conclusive  determination,  as  to  ber,  of  the 
truth  of  such  assertion,  in  a  libel  suit 
bronsbt  by  her  sgsinst  the  members  of  th« 
board  because  of  the  statement  in  the 
board's  answer  that  she  was  deficient  in  thv 


raa,  Hole.— For  othfr  chsbb.  ih  Judimenl, 
Csnt.  Di(.  I  1!51 :    Dec.  Dig.  1  TSO.*] 

Libel  and  Slandbb  (i  39')— Pbivileobd 
CoKM  o  N ICATIOKS — Plea  diho. 

3.  An  averment  in  the  answer  of  a  board 
of  education  in  mandamus  proceedings  ti> 
compel  the  reinstatement  of  a  teacher,  that 
upon  examination  they  had  nscertained  her 
to  be  lacking  in  the  qualiti cations  of  a 
teacher,  and  bad  dismissed  her  accordingly, 
is  privileged  when  found  to  be  true  by  th* 
judgment  in  favor  of  tbe  board. 

[Bd.  Not*.— For  otbsr  cues.  SM  Lib*)  and 
Slander,  Csnt  DU-  II  U7-12J;     Dec.  Dig.  I  »•] 

CONHFIBACr    (i    5')— OVEBT    A  CT— PUBLICA- 
TION or  Pbivileoed  M/tteh. 

4.  Trespass  on  tbe  case  for  a  conspiracy 
will  not  he  where  tbe  only  overt  act  charged 
as  resultinK  in  damage  to  the  plaintiff  is 
the  Sling  of  certain  alleged  libelous  matter 
as  a  part  of  the  answer  of  a  board  of  educa- 
tion in  mandamus  proceedings  to  compel 
plaintiff's  reinstatement  as  a  teaclier,  wliich 
matter  by  a  judgment  in  favor  of  tbe  board 
was  determined  to  be  true,  and  was  there- 
fore privileged. 

IBO.  Ndta.— For  otlin  csh*,  see  Consplracr, 
Cenc  Dl(.  I  4:    Dec.  Dig.  [  ^.'1 


[No.  218.] 


IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District  in  favor  ol 
defendants  in  an  action  for  libel  and  con- 
spiracy. Affirmed  in  part  and  reversed  in 
part  and  remanded  for  further  proceedings. 

Bee  same  case  below,  36  App.  D.  C.  38. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Jobn  O.  Olttinga  and  JnstlB 
Horrlll  Chamberlln  for  plaintiff  In  errol"! 


saw  IS*  same  topic  ft  |  hi 


a  In  Dk.  ft  Am.  Din.  1 


:a  dat*.  *  Rep't  Indsxw 
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*  *  Mr.  Jtutice  Pitney  delivered  the  opinioo 
of  the  court: 

ThiB  it  A  writ  of  error  to  review  a  judg- 
ment afGrming  a  judgment  of  the  ■upreme 
court  of  the  DUtrict  in  favor  of  the  defend- 
ants in  an  action  for  libel  and  conspiracy. 

The  declaration  contain*  two  counts,  the 
first  of  which  avers  that  the  plaintiff  was  a 
teacber  and  a  member  of  the  body  of  teach- 
ers in  the  public  schoola  of  the  District  of 
Columbia,  and  that  the  defendants,  without 
probable  cause,  but  contriving  and  mali- 
ciously intending  to  injure  plaintiff  In  her 
eharacter  and  reputation  as  a  school  teacher, 
wrongfully  and  maliciously  composed  and 
published  and  filed  in  the  cleric's  office  of 
the  supreme  court  of  the  District,  aa  their 
answer  in  a  legal  proceeding  wherein  they 
and  others  composing  the  board  of  educa- 
tion were  named  as  defendants,  a  certain 
false,  scandalous,  and  defamatory  libel  con- 
cerning the  plaintiff  in  respect  of  her  pro- 
fesBion,  the  pnrport  of  which  was  that  the 
defendants  and  others  composing  the  board 
of  education  found  upon  examination  that 
the  plaintiff  "was  not  suffleiently  qualified 
in  all  respects  to  continue  to  teach"  in  the 
public  schools,  but  was  "deficient  in  the 
necessary  academic  and  pedagogic  equip- 
ment of  a  competent  teacher,"  so  that  thi 
board  of  education  were  unable  lawfully  to 
continue  her  in  employment. 

The  second  count  recites  that  the  plaintiff 

was  and  for   more   than   tbirfy  years   had 

been  earning  her  livelihood  as  a  teacher  and 

member  of  the  body  of  teachers  of  the  public 

nschools  of  the  District  of  Columbia,  and  the 

i^defendanta  and  others  constituted  the  board 

*  of  educatiou,*as  provided  for  by  the  act  of 
Congress  approved  June  20,  1906  [34  Stat. 
at  L.  316,  ofaap.  34461,  hy  which  it  is, 
among  other  things,  enacted  that  when  a 
teacher  is  on  trial  or  being  investigated  ihe 
shall  have  the  right  to  be  attended  by  coun- 
sel; that  certain  untrue  charges  concerning 
plaintiff's  moral  character  and  reputatioi 
were  under  investigation  by  the  board 
that  without  notice  to  her,  or  an  oppor- 
tunity for  a  hearing,  the  board  dismissed 
her  from  the  rolls  as  a  teacher,  assigning  aa 
a  reason  that  this  was  done  for  the  good 
of  the  service;  that,  feeling  aggrieved,  and 
having  failed  to  secure  redress  by  a  petition 
direct  to  the  board,  plaintiff  petitioned  the 
supreme  court  of  the  District  tor  a  writ  of 
nandamas  to  compel  the  board  to  reinstate 
her;  that  the  defendanla,  Intending  to 
wrong  and  Injure  her  in  her  right  to  bq' 
piedmont  in  tho  line  of  her  oeeupatfni  and 


calling,  and  specifically  to  prevent  her  from 
securing  the  writ  of  mandamus  to  reinstate 
her  to  her  position  and  to  the  emolument* 
of  her  office  as  a  member  of  the  body  of 
teachers  of  the  public  edioola,  entered  into 
an  unlawful  agreement  and  conspiracy 
among  themselves  to  ruin  the  plaintiff,  aJid 
specifically  to  prevent  her  from  obtaining 
her  proper  redress  as  prayed  for  in  tha 
mandamus  proceedings,  and  to  cause  it  to 
be  believed  by  the  public  In  general  that 
she  vraa  deficient  in  the  necessary  academio 
and  pedagogic  equipment  of  a  competent 
teacher,  and  thereby  prevent  her  from  secur- 
ing employment  as  such;  that  in  pursuanoa 
of  the  conspiracy  the  defendants  maliciously 
composed  and  published,  and  filed  in  the 
clerk's  office  of  the  supreme  court  of  tho 
District,  a  paper  purporting  to  be  their  an- 
swer and  the  answer  of  other  members  of 
the  board  of  education,  which  contained 
certain  false  and  scandalous  libel  concern- 
ing the  plaintiff  in  her  profession  as  a  school 
teacher  (the  alleged  libelous  matter  being 
set  forth  and  being  of  the  same  tenor  and 
purport  as  that  alleged  in  the  first  count ),_ 
the  defendants  knowing  at  the  time  that  tbet> 
facts'alleged  in  the  libel  were  false;  all  of* 
which  was  done  in  pursuance  of  the  allied 
unlawful  agreement  and  conspiracy;  that 
thereby  the  plaintiff  was  prevented  from 
securing  a  fair  and  impartial  hearing  in  tha 
mandamus  proceedings,  was  prevented  front 
being  reinstated  to  her  office  as  a  member  ot 
the  body  of  teachers  of  the  public  schoola 
and  receiving  the  emoluments  thereof,  and 
has  been  greatly  injured  In  her  good  naois 
and  character,  etc 

To  the  first  count  defendants  interposed 
a  demurrer,  upon  the  ground  that  the  al- 
leged libelous  matter  was  privileged.  The 
demurrer  was  sustained. 

To  the  second  count  defendants  filed  two 
pleas.  Of  these,  the  first  seta  up  the  pro- 
ceedings and  judgment  in  the  supreme  court 
in  the  case  of  The  United  States  of  America 
ex  rel.  Mary  £.  Nalle,  Relator,  v.  George  W. 
Baird  and  others,  JEtespondeutB.t  on  plain* 
tiff's  petition  for  a  writ  of  mandamus  to 
restore  her  to  the  rolls  as  a  teacher  (being 
the  same  proceeding  Ln  which  the  allied 
libelous  matter  was  filed  as  the  answer  of 
the  board  of  education),  and  avers  thai 
afterwards,  by  the  consideration  and  judg- 
ment of  the  court,  and  upon  an  iasue  necea- 
sarUy  involved  In  the  eanaa  and  litigated 
therein  between  the  parties,  and  identical 
with  the  eausES  of  action  herein  given,  it 
was  ordered  that  the  writ  of  mandamna  ba 
and    it   was   thereupon   denied,   as   by   tha 

tSee  United  SUtes  ax  rd.  NaOa  v.  Boovar, 
SI  App.  D.  C  Sll. 
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record  i.ppean,  a.  oopj  of  irhidi  U  atUehed 
t«  the  plea  and  made  •  part  of  it. 

The  second  plea  to  the  ucond  count  ntB 
up  the  former  adjudication  Is  k  different 
form,  aTerring  the  facts  more  elaborately, 
and  including  a  apeeial  reference  to  the  al- 
leged libeloua  matter  under  circnmstancea 
such  aa  to  la,j  the  foundation  for  a  claim 
that  it  was  privileged.  Ihii  plea  avera  that 
at  the  time  alleged  in  the  aecond  count  of 
^the  declaration,  and  for  a  long  time  before, 
>-the  defendant*  constituted  the  board  of  edn- 
r  cation  of  the  District,  in'whidi  was  *eated 
the  control  of  the  public  schools  under  the 
laws  of  the  United  Btatea;  that  plaintiff 
waa  and  for  a  long  time  had  been  a  teaeber 
in  the  public  schools;  that  the  defendants 
as  the  board  of  education,  acting  la  accord- 
ance with  the  laws  and  by  rirtue  of  the  au- 
thority Tested  in  them  aa  such  board,  dia- 
Missed  her  from  the  position  of  teacher; 
that  afterwards  she  impleaded  the  defend- 
ants in  the  supreme  eonrt  of  the  District, 
upon  a  petition  for  a  writ  of  mandamus  for 
her  restoration  to  the  rolls  as  a  teacher  in 
the  public  sehools;  that  thereafter  the  de- 
fendants, as  respondents  in  the  action  of 
mandamus,  filed  an  answer  in  the  supreme 
court  in  that  suit,  and  in  that  answer, 
"and  upon  a  matter  material,  relevant,  per- 
tinent, and  necessarily  Involved  in  said 
cause  and  litigated  therein  between  the  said 
parties,  set  ap  the  identical  matter*  and 
writings  complained  of  in  the  present  suit, 
and  thereupon  set  up  in  said  answer  and  as 
a  response  to  the  allegations  of  said  peti- 
tion the  following  writing  upon  which  this 
preaent  suit  is  baaed,  to  wit"  (here  repeat- 
ing the  alleged  libel);  that  such  proceed- 
ings were  thereafter  had  in  the  action  of 
mandamus  that  by  the  consideration  and 
judgment  of  the  eonrt,  and  upon  an  iuue 
neceasarily  InrQlved  in  the  cause  litigated 
therein  between  the  parties,  it  waa  ordered 
that  the  writ  of  mandamus  be  and  it  was 
denied  and  the  petition  dismiBsed,  as  by  the 
record  appears,  a  copy  of  which  Is  attached 
to  and  made  a  part  of  the  plea,  which  judg- 
ment still  remains  in  full  force,  etc.,  con- 
cluding with  a  veriflcaticn. 

To  both  pleas,  the  plaintlfl  demurred. 
Her  demurrers  were  oTcrruled,  and  as  she 
elected  to  stand  upon  tbem.  Judgment  final 
waa  entered  against  her. 

The    court    of    appeals    of    the    District 

alBrmed  the  Judgment  (36  Ai^.  D.  O.  M), 

and  the  preaent  writ  of  error  was  med  out. 

The  qnestiona  argued  are:    Whether  the 

Sfltat  count  of  the  declaration  waa  properly 

rauatained  against  the  demurrer* interposed 

to  It  on  the  ground  that  the  alleged  libelous 

■latter   waa   privileged;    and   whether  ret 


jadicata  or   privilege  was  well   pleaded   to 
the  aecond  count. 

The  court  of  appeals  declined  to  go  into 
the  question  of  privilege,  ignoring  the  first 
count  because  no  exception  was  taken  by 
the  plaintiff  to  the  ruling  of  the  court  sus- 
taining the  demurrer  thereto;  and  ignoring 
the  question  of  privil^ed  communication 
raised  by  the  second  plea  to  the  second 
count  because  the  judgment  against  the 
plaintiff  on  that  count  could  be  sustained 
on  the  plea  of  former  adjudication. 

Respecting  the  necessity  tor  an  exception 
to  the  court's  ruling  in  austaining  the  de- 
murrer to  the  first  count,  counsel  for  de- 
fendanta  in  error  have  not  attempted  to 
uphold  the  position  taken  by  the  eonrt  of 
appeals.  The  court  cited  no  statute,  rule, 
or  other  authority  for  Its  position,  and  we 
have  been  unable  to  find  any. 

The  practice  of  bills  of  eioepttona  Is  stat- 
utory. By  the  ancient  common  law,  a  writ 
of  error  lay  only  for  an  error  In  law  ap- 
parent upon  the  judgment  roll, — what  is 
now  called  the  "strict  record," —  or  for  an 
error  in  fact,  such  as  the  death  of  a  party 
before  judgment.  See  Oreen  v.  Watkins,  6 
Wheat.  2S0,  20S,  S  L.  ed.  259,  267.  For  an 
erroneous  decision  that  did  not  appear  upon 
the  record  there  waa  no  redress  by  writ  of 
error.  To  relieve  this,  the  statute  of  West- 
minster 2,  13  Edw.  I,  chap.  SI  (1  Eng. 
Stat,  at  L.  90}  Bacon,  Abr.,  title  "Bill  of 
Exceptions") ,  was  enacted  more  than  six 
hundred  years  ago,  providing  that  one  who 
allied  an  exception  should  write  it  out  and 
require  the  justices  to  put  their  seals  to  it, 
and  that  if  upon  review  "the  exception  be 
not  found  in  the  roll,  and  the  plaintiff  show 
the  written  exception,  with  the  seal  of  the 
justices  thereto  put,  the  justice  shall  be 
commanded  to  appear,  etc.,  and  If  he  cannot 
deny  his  seal  they  shall  proceed  to  the 
judgment  according  to  the  exception,"  etc.. 
Under  this  act,  and  state  statutes  modeled^- 
after  It,  it  has  always  been  he]d*that  error* 
appearing  upon  the  face  of  the  record  may 
be  assigned  as  ground  lor  reversal,  although 
no  exception  b«  taken.  Slacum  v.  Fomery 
(1810),  e  Cranch,  221,  226,  S  L.  ed.  206, 
206;  Hacker  v.  Thomas  (1622)  7  Wheat. 
630,  632,  6  L.  ed.  616,  616;  Woodward  v. 
Brown  (1830)  13  Fet.  1,  S,  10  L.  ed.  31,  33; 
Benuett  v.  Bntterworth  (I860)  11  How. 
069,  076,  13  L.  ed.  S69,  862;  Suydam  v. 
Williamson  (1857)  20  How.  427,  433,  IS 
L.  ed.  978,  980;  New  Orleans  Ins.  Asso.  v, 
Pi&gglo  (1872)  16  WalL  378,  388,  21  L.  ed. 
368,  369;  Baltimore  &  P.  a  Co.  v.  Sixth 
Preaby.  Church  (1876)  91  U.  S.  127,  130, 
23  L.  ed.  200,  SSI.  And,  on  tbe  other  band, 
the  function  of  an  exception  is  not  con- 
fined to  mliog*  made  upon  the  trial  of  the 
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Mtion.  At  pointed  out  b;  Lord  Coke  (2 
Inst.  427)  :  "This  [t.  «.,  an  erceptlon  Uken 
Dnder  tb«  tUtnU  of  WeltminBter  2]  ex- 
tendeth  not  only  to  all  plea*  dilatory  and 
peremptory,  etc,  and  (u  hath  been  laid] 
to  prayers  to  be  received,  oyer  of  any 
record  or  deed,  and  the  like;  but  aUo  to  all 
challenges  ol  any  Jurors,  and  any  material 
eridenee  given  to  any  jury,  which  by  the 
court  is  overruled."  And  see  Defiance  Fruit 
Co.  T.  Fox,  T6  N.  J.  L.  4S2,  48S,  70  AtL  IBO. 
Except  as  modified  t^  statute,  the  prae- 
tiM  of  the  courts  of  the  District  of  Colum- 
bia is  modeled  upon  that  which  obtained  in 
the  courts  of  Maryland  at  the  time  of  the 
cession.  Act  of  February  27,  ISOl,  |  1  (2 
Stat,  at  L.  103,  chap.  16).  By  act  of 
March  2,  1880  (ZS  Stat,  at  L.  872,  chap. 
S92],  Congress  provided  for  the  m^Ung 
and  publication  of  a  compilation  of  the 
laws  then  in  force  in  the  District,  to  be 
made  by  commissionen  appointed  by  the 
supreme  court  of  the  distrioL  The  result 
was  the  Abert  ft  Lovejoy  Compilation,  and 
ifi  it  (p.  U2,  I  S)  the  statute  of  Westmin- 
ster 2  (13  £dir.  I.  chap.  31,  |  1)  Is  included. 
Under  the  settled  piaetice  in  Maryland  <as 
elsewhere)  under  that  statute,  a  bill  of  ex- 
oaptiona  is  unnecessary  and  inappropriate 
for  bringing  under  revievr  a  ruling  of  the 
oourt  upon  a  demurrer  to  the  pleadings, 
since  the  pleadings  form  a  part  of  the 
-record,  and  show  upon  tbetr  face  the  taote 
^npon  which  the  question  of  law  is  raised. 
•  Blake  t.  Pitcher  (1877),  4S  Md.  4S3,*4S2; 
Wilson  T,  Merryman  (1877)  48  Md.  328, 
338;  Lee  v.  Rutledge  (1876)  SI  Md.  311, 
SlBi  Davis  v.  Carroll  (1689)  71  Md.  666, 
18  Atl.  96G. 

By  the  "Act  to  Establish  a  Code  of  Iaw 
for  the  District  of  Columbia,"  approved 
March  3,  1801  (31  8UI.  at  L.  1189,  chap. 
854),  Congress  enacted  that  the  common 
law,  and  all  British  statntes  in  force  in 
Maryland  on  the  27th  day  of  February, 
J801,  should  remain  in  foroe,  except  so  far 
as  inconsistent  with  or  replaced  by  some 
provision  of  the  Code.  We  find  nothing  in 
the  Code,  or  in  the  rules  of  practice  estab- 
lished under  It,  to  require  an  exception  in 
order  that  an  error  apparent  upon  the 
record  may  be  reviewed.  Sees.  71  and  73 
pertain  to  the  taking  of  exception! 
ings  made  during  trial  in  the  supreme  court. 
There  seems  to  be  no  section  that  in  tei 
reeognisea  a  right  to  take  exceptions 
rulings  other  than  snch  as  are  made  in  the 
«onrse  of  the  trial,  unless  this  right  follows 
frcHn  the  adoption  of  the  statute  of  West- 
minster as  b^ng  among  the  "British  stat- 
ute* in  force  in  Maryland,"  etc. 

Sec  .63   of  the   Code   authoriies   the   __ 
preme  court  of  the  District  to  eatablish ' 


rulea  of  practice  for  the  trial  terms,  not 
inconsistent  with  the  laws  of  the  United 
States,  Sec.  225  authorizes  the  court  of 
appeals  to  "make  such  rules  and  regula- 
tions as  may  be  necessary  and  proper  for 
the  transaction  of  its  business  and  the  tak- 
ing of  appeals  to  said  court;"  with  the 
"power  to  prescribe  what  part  or  part*  of 
the  proceedings  in  the  eourt  below  shall 
constitute  the  record  on  appeal,  except  a* 
herein  otherwise  provided,  and  the  forms  of 
bills  of  exceptions,  and  to  require  that  the 
original  papers  be  sent  to  it  instead  of 
copies  thereof,  and  generally  to  r^ulate  alt 
matters  relating  to  appeals,  whether  in  the 
court  below  or  in  said  oourt  of  appeals." 

We  are  referred  to  nothing,  and  have^, 
found  nothing  in  the  rules  of  either  of  the*^ 
courts  to  require  an  exception'to  be  taken* 
in  order  to  preserve  the  rights  of  a  plaintiff 
against  whose  declaration,  or  a  count  there- 
of, a  demurrer  has  been  sustained.  Kules 
47  and  48  of  the  supreme  court  relate  to 
bills  of  exceptions.  And  rules  4  and  S  of 
tbe  court  of  appeals  relate  to  the  form  of 
the  bills.  There  is  nothing  in  thess  that 
touches  upon  the  present  point 

See.  1633  of  tbe  District  Code  provide* 
that  in  all  cases  where  a  demurrixr  to  a 
declaration  or  other  pleading  shall  be  over- 
ruled, the  party  demurring  shall  have  the 
right  to  plead  over,  without  waiving  his  de- 
murrer. This  is  obviously  deeigned  to 
modify  the  former  rule  that  where,  after 
demurrer  overruled,  leave  was  given  to 
plead,  and  the  demurring  party  pleaded  t» 
the  pleading  demurred  to,  he  waived  the  de- 
murrer, and  took  it  out  of  the  record,  *a 
that  it  did  not  appear  in  the  judgment  roll. 
Young  V.  Martin,  6  Wall.  354,  367,  19  L.  ed. 
418,  419;  SUnton  v.  Embrey,  93  U.  S.  H8> 
GS3,  23  L.  ed.  083,  984 ;  Delaware,  L.  t  W. 
B.  Co.  V.  Salmon,  30  N.  J.  L.  299,  301,  2S 
Am.  Kep.  214.  The  section  has  no  bearing 
upon   the   case   where    a   demurrer   is   sus- 

We  must  therefore  consider  the  merits  of 
the  question  raised  by  defendants'  de- 
murrer to  the  fliBt  count. 

Counsel  for  plaintiff  in  error  rest  upon 
the  authority  of  the  decision  of  this  oourt 
in  White  V.  Nicholls,  3  How.  £06,  291,  11 
L.  ed.  £91,  602,  where,  after  a  full  review  of 
tlie  English  and  American  authorities,  the 
eourt  declared  that,  in  the  ordinary  case, 
malioe  is  to  be  implied  from  the  mere  pub- 
lication of  a  libel,  and  juatification,  excuse 
or  extenuation,  it  any,  must  proceed  fm^ 
the  defendant;  that  with  respect  to  priv* 
il^ed  communications  the  recognized  obli- 
gation or  motive  that  may  fairly  be  pre- 
sumed to  have  led  to  the  publication,  and 
so   to   relieve    it    from   the    implication   of 
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nuiUce,  BD  far  chftngea  th*  rule  of  evidence 
u  to  require  the  plaiDtiff  to  bring  borne  to 
tile  defendant  the  oxiatence  of  m&ltce  as  tbe 
true  motive  of  liii  conduct;  that  luch 
cnmftliee  aaj  be  proved  although  alleged  to 
7have>exl8t«d  in  the  proceeding!  before  a 
court,  and  although  aueh  court  maj  have 
been  the  proper  authority  for  redreaeing  the 
grievance  presented  to  it;  that  proof  of  ez- 
firetB  malice  in  a  pleading  filed  in  any  such 
proceeding  wili  render  the  pleading  libelous 
and  actionable;  and  that  "in  every  case  of  a 
proceeding  like  those  Just  enumerated,  faUe- 
liood  and  the  absence  of  probable  cauM 
ainoant  to  proof  of  malice." 

The  defendants,  having  demurred  to  the 
count  in  question,  neceaearilj  admit  the 
tmtli  of  the  facts  stated  in  it,  so  far  a* 
they  are  well  pleaded.  Among  the  facts  so 
pleaded  are  malice,  falsehood,  and  the  want 
of  probable  eanae;  and  the  averment  of 
these  facts  is  not  n^^tivod  or  qoaliSed  bj 
aofthing  else  that  appears  in  the  count. 
Tbe  count  does  not  even  show  that  the  al- 
leged libelous  matter  was  pertinent  or  ma- 
terial to  the  issue,  for  it  does  not  show  the 
nature  of  the  proceeding,  nor  what  was  tbe 
issue,  nor  that  the  plaintiS  waa  a  party  to 
it. 

It  is  uuneceesary  to  ssy  that  the  issue 
joined  upon  the  demurrer  to  the  first  count 
is  legally  distinct  and  separate  from  the 
^Mue  joined  upon  the  demurrers  to  the  pleas 
to  the  other  count.  Nothing  in  the  seoond 
.count  or  in  the  subsequent  pleadings  can  be 
rimported  into  the  first  count.  And  so, 
-while  we  may  surmise  that  the  legal  pro- 
-ceeding  referred  to  in  the  first  count  is  the 
same  as  that  elsewhere  referred  to  in  the 
pleadings,  we  cannot  base  upon  this  surmise 
a  judgment  upon  the  demurrer.  80  far  as 
appears  from  the  count  itself,  tbe  plaintiff 
jnay  have  been  a  stranger  to  the  proceeding 
in  which  the  alleged  libelous  answer  was 
-filed.  Moreover,  there  is  nothing  to  rebut 
-the  averment  of  falsehood  and  the  absence 
•of  probable  oause.  And  since  it  cannot  be 
doubted  that  the  matter  is  libelous  unless 
protected  by  the  privilege,  it  follows  that 
the  court  erred  in  sustaining  tbe  demurrer. 
„  The  questions  raised  by  the  other  de- 
**  murrers  need  not  long  detain  us.  His  estab- 
-•  Ifshed  rule  is  that  if  the  parties  'In  the 
former  action  be  the  same  as  in  the  present, 
then  every  matter  and  question  of  faet  and 
of  law  that  waa  necesearily  Involved  in 
the  consideration  and  determination  of 
the  former  issue  shall  be  conclusive  upon 
tbe  present.  Southern  P.  R.  Co.  v.  United 
States,  108  U.  S.  1,  4S,  42  L.  ed.  3S6,  STB, 
U  Bup.  Ct.  Hep.  13,  and  cases  cited. 
The  matter  allied  to  be  libeloos  waa  the 
made  by    reapondenta   in   their 


answer  to  the  mandamns  proceeding,  that 
they  had  found  on  examination  that  the 
plaintiff  waa  "not  sufficiently  qualified  in 
all  respects  to  be  competent  to  continue 
to  teach,  but  waa  deficient  in  the  neces- 
sary academio  and  pedegogic  equipment 
of  a  competent  teacher,"  so  that  the  re< 
■pendents  were  unable  lawfully  to  eontinue 
employing  her. 

Counsel  for  plaintiff  in  error  point  out 
that  while,  upon  the  decision  of  a  de- 
murrer  in  the  mandamus  case,  the  supreme 
court  {by  Ur.  Justice  Anderson)  held  that 
this  was  a  good  justification,  it  was  after- 
wards traversed  In  fact,  and  it  is  contended 
that  the  issue  thereon  was  determined 
without  passing  upon  the  precise  ques- 
tion of  plaintiff's  "academie  and  pedagogie 
equipment."  As  evidence  of  this,  the  pr»- 
oaedings  in  the  mandamns  case  are  r^ 
ferred  to.  It  appears  that  in  giving  tha 
reason  for  entering  final  judgment  in  favor 
of  the  board  of  education.  Justice  Ander- 
son said:  "It  was  not  neoeasary  that  the 
board  sbould  find  that  she  was  lacking  is 
the  academic  and  pedagogic  equipment  of 
a  competent  teacher,  if  they  found  g^- 
eralty  that  she  was  not  qualified  to  teach 
in  the  public  schools."  The  argument  now 
seems  to  be  that  the  "necessary  academie 
and  pedagogie  equipment"  is  not  synony- 
mous with  tbe  "sufficient  qualifications"  of 
a  teacher.  Thla,  we  think,  is  a  distinction 
without  a  difference,  and  the  court  of  ap- 
peals correctly  held  that  both  pleas  to  the 
second  count  were  good  as  setting  up  a 
former  adjudication  of  the  identical  matters 
included  In  the  second  count  of  tbe  declara-^ 

'Upon  the  question  of  privilege  raised  by* 
the  second  plea,  the  court  of  appeals 
thought  it  unnecessary  to  pass.  Strictly, 
this  is  true,  for  if  the  slleged  cause  of 
action  is  concluded  by  a  former  adjudica- 
tion, it  is  immaterial  whether  the  cause 
of  action  is  in  itself  well  founded. 

However  it  is  not  out  of  place  to  say  that 
it  cannot  be  doubted  that  the  second  count 
of  tbe  declaration,  taken  in  connection  with 
the  second  plea  thereto,  shows  a  situation 
Qiat  clearly  renders  the  subject-matter  of 
the  alibied  libelous  answer  to  have  been 
privil^ed. 

These  pleadings  show  that  upon  the  plain- 
tiff's own  application  for  a  mandamus  tbe 
defendants,  being  the  board  of  education, 
were  required  to  show  why  fhey  had  dis- 
missed her.  They  showed  it  by  averring 
that  upon  examination  th^  had  ascertained 
her  to  be  lacldng  in  the  qualifications  of 
a  tcAcher,  and  had  dismissed  her  aooord- 
Ingly. 

The  inslatenoe  la  that  even  such  a  defense. 
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if  made  witii  malice  and  without  probibte 
cBUBs,  may  be  the  subject  of  ui  action  of 
libeL  The  rule  laid  down  in  White  v. 
NichollB,  3  How.  266,  £90,  11  L.  ed.  S91, 
eOE,  ia  to  the  effect  that  it  U  not  to  b« 
deemed  malicioiu  unless  found  to  be  false, 
as  welt  as  without  probabl*  eause;  and 
upon  the  face  of  the  record  this  aTerment 
respecting  the  plaintiff's  dismissal  cannot 
be  deemed  to  be  false,  or  to  have  been  made 
without  probable  cause,  for  it  is  showD  to 
have  been  sustained  aa  true  by  the  judgment 
of  the  oonrL  It  will  thus  be  aeeo  tbat  the 
admitted  fact  of  the  former  adjudication 
eartiet  with  it  an  admission  ol  the  facta 
neceosaary  to  show  the  privilege  lilcewise. 

It  is  further  insiBted  tbat  the  second  count 
•f  the  declaration  i>  not,  properly  speak- 
ing, a  count  in  libel,  but  is  a  count  in 
treepaas  on  tbe  case  for  a  conspiracy.  But 
the  well-settled  rule  is  that  no  civil  aotion 
lies  for  a  canapiracy  unless  there  be  an 
S  overt  act  tbat  results  in  damage  to  the 
?  plaintiff.  To  this  effect  are  the  Tery'au- 
thorities  upon  which  plaintiff  in  error  relies. 
UoH  T.  Danforth,  6  Watts,  304,  31  Am, 
Dec.  168;  Wildee  r.  McKee,  111  Pa.  837,  06 
Am.  Rep.  271,  2  Atl.  108;  Van  Horn  v. 
Tan  Horn,  60  K.  J.  L.  318,  28  Atl.  6S9; 
Terplanck  v.  Van  Buren,  70  N.  Y.  247,  ZSQ, 
To  which  may  be  added  Brennan  v.  United 
Hatters,  73  N.  J.  L.  729,  742,  0  L.R.A.(NB.) 
Ce4,  lis  Am.  fit.  Sep.  7£T,  06  Atl.  106,  B 
■Ajol  Cu.  098,  Mtd  eases  therein  cited. 


Now  in  the  second  count  of  the  declara- 
tion no  overt  act  is  charged  except  the  Sling' 
of  the  alleged  libeloua  matter  aa  a  part  of 
the  defendants'  answer  in  the  mandamu* 
action.  The  only  damage  alleged  to  bavo 
been  suffered  i>  tbat  which  proceeded  from 
the  publication  of  this  libeL  And  since,  as 
the  reoord  shows,  the  alleged  libel  waa  an 
eaaential  part  of  a  pleading  filed  in  a^ 
former  proceeding  between  the  parties  here- 
in, which  by  the  judgment  was  determined 
to  be  true,  and  since,  therefore,  the  alleged 
tibel  was  privileged,  and  thus  not  aotionablew 
It  follows  plainly  enough  tbat  a  oonspiracy 
to  publish  it  is  not  actionable. 

It  results  that,  so  far  as  the  Judgment 
of  the  court  of  appeals  affirmed  the  judg- 
ment of  the  supreme  ccoirt  in  overruling  the 
plaintiff's  demurrers  to  the  flrst  and  aecond 
pleas  filed  by  the  defendants  to  the  second 
count  of  the  declaration,  the  judgment 
should  be  affirmed.  But  so  far  aa  the  judg- 
ment sustained  the  defendants'  demurrer  to 
the  first  count  of  the  declaration  it  should 
be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this 
opinion.  Under  the  circumstances,  however, 
the  defendants  should  have  leave  to  plead  to 
the  first  count,  by  traverse  or  oUierwlse. 
D.  C.  Code,  g  1633;  United  SUtea  V.  Boyd. 
13  Pet  187,  20B,  10  L.  ed.  TM,  714. 

Judgment  reversed  and  cause  remanded 
for  further  prooeedings  accordingly. 
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VD-soir    Coal    OonrAjrt,     AppdUnt,    t. 

VntTED  States  et  &1.     [No.  1166] ;  ahd 

Wilson    Coal    CoitPAirr,    Appell&Dt,    t. 

UntRD  Statxb  et  kl.     [No.  1187). 

Appe&la  fnun  tht  United  StCitea  Cireait 
OMrt  of  AppekU  for  tha  Nioth  Circuit. 

The  Attorney  General  for  appellees. 

June  9,  1913.  Docketed  and  diomiiMd  on 
BOtioD  ol  couniel  for  Appelleea, 


Cx  VAxrm:  In  nis  Matt^  or  Edwabs  H. 
Pin^MOS,  Petitioner.  [No.  — ,  Origi- 
nal.] 

Motion   for    leave  to   flle   petition   for   a 
Writ  of  MandamuB. 

Mr.  Oeorge  Wfaitefleld  Betta,  Jr.,  for  pe- 
titioner. 
June  10,  1813.    Denied. 


CirenH)  States  Tkl^hork  Cohpaht,  Peti- 
tioner,   T.    Centkai.    Uniok    TxLKPHom 
CoMPAtTT  et  al.    [No.  990.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  St&tes  Circuit  Court  of  Appeals  lor 

the  Sixth  Circuit. 

Meian.  D.  J.  Cable  and  H.  M.  Daugberty 

for  petitioner. 

Heaara.  John  H.  Doyle  and  Mnrraf  Sea- 

■ongood  for  reipondenta. 
June  10,  1913.    Denied. 


AumcAn  Stbeet  FLOBHiKa  MAOKnra  Coif- 

FAITT,    Petitioner,    t.    St.    Loms    Strkbt 

FLUSBSfG  MAOHm  CoKPAiTT  et  al.    [No. 

1090.] 

Petition  for  a  Writ  of  CertiOTarl  to  the 
United  Statea  (^reuit  Court  of  Appeal*  for 
the  Eighth  Circuit 

Hr.  Clifton  V.  Edwarda  for  petitioner. 

Heaara.  J.  D.  Johnaon  and  Jamea  A.  Carr 
lor  respondenta. 

June  10,  191S.    Denied. 


JuiJUB  MAxqnsKe,  Petitioner,  t.  Haitvobd 
PiBi  Inbttraxo  Cokpavt,  [No.  1106.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statea  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Mr.  Frederick  M.  Czakio  for  patitiouer. 
Hr.  Wm.  M.  Ivine  for  reapondent. 
June  10,  1913.    Denied. 


C.  E.  DoLBKAB,  Petitioner,  v.  Fobeigh  Mcraa 
Devklopicekt  Coufaht.     [No.  1111.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeala  for 

the  Ninth  Circuit. 

MeMri.  Simon  Lyon  and  R,  B.  B.  I^on 

for  petitioner. 

Meaan.  Charlei  W.  Slack  and  Conrad  H, 

Syme  for  respondent. 
June  10,  1913.    Denied. 


WiLLLAii   D.   Boldeh,   Trustee,   etc.,   Petl- 

tiioner,  t.  J.  A.  Habiho,  Bankrupt.     [No. 

1112.] 

Petition  for  a  Writ  ol  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Sixth  Circuit. 

Mr.  Bonn  M.  Corwin  for  petitioner. 

Hr.  H.  M.  Dunham  for  reapondent. 

June  10,  1913.    Denied. 


SusAn  C.  HiOAiKB,  Petitlouer,  r.  HcBTxr  K 
Eatoh,  Executor,  etc     [No.  1114.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Stat«*  Circuit  Court  of  Appeala  for 

the  Second  Circuit. 
Hr.  A.  P.  Freeman  tor  petitioner. 
Mr.  Edwin  E.  Rialey  for  reapondanL 
June  10,  1913.     Denied. 
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St.  Louia  South wxsTnur  Railwat  Cok- 

PANT   or  Texas,   PetiUoner,   T.  UnrrxD 

States.     [No.  1121.] 

Petition  (or  %  Writ  of  Certiorftri  to  the 
United  St«t«s  arcnit  Court  of  Appeala  for 
tbe  Fifth  Circuit. 

Meuri.  £.  B.  Perkins  and  Edward  A. 
Haid  for  petitioner. 

The  Attorney  Generkl  and  AuUtant  to 
the  Attorney  Qener«l   Fowler  for  teapood- 

June  10,  1013.    Deniod. 


NOBTH  GnuiF  Llotd,  Clktmaat,  etc,  Ve- 

UtimieT,  T.  HAifBuaa-AvEBicAK  Lnn  et 

kI.     INo.  1188.1 

Petition  for  »  Writ  of  CertiOTftri  to  tho 
United  State*  Qrcuit  Court  of  Appeals  for 
the  Second  Circuit. 

Ur.  Joseph  Larocque  for  petitioner. 

Mr.  C.  C.  Burlingham  for  respondents. 

June  10,  1913.    Denied. 


Julius  H.  Blacebubit,  Petitioner,  ▼.  Elu- 

voKTH   C.   ISTin,   BeceiTer,    ete.     [No. 

1183.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  drcnlt  Court  of  Appeals  for 
th«  Third  Circuit. 

Uesara.  Daniel  B.  Henderson  and  Edwin 
W.  Smith  for  petitioner. 

Messrs.  Thomas  Patterson  and  H.  W. 
Acheson,  Jr.,  for  respondent. 

June  10,  1013.     Denied. 


Newpoit  News  Sbif  Bunnnra  ft  DiT  Docx 

CouPAiTT,  petitioner,  T.  Thi  Stkahboat 

"Sabatooa,"  etc,     [No.  1138.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Samuel  Park,  E.  K  Mattison, 
and  J.  E.  Carpenter  lor  potitioner. 

Mr.  C.  C.  Burliugbam  for  reapondnl. 

Juno  10,  1913.    Denied. 


Hakah  Coal  Cokfart,  Petitioner,  t.  Josit 

W.  Pkai*.     [Nd.  1141.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Third  Circuit. 

Mr.  Henry  H.  Olaasie  for  petitioner. 

No  appearance  for  respondent. 

JniM  10, 1913.    Denied. 


Wnww  W.  W.  Shipp,  Petitioner,  7,  Texab 

ft    Pacitic    Bailwat    Coupaitt.     [No. 

1110.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  State*  Circuit  Court  of  Appeals  for 
the  Fifth  areuit. 

Mr.  Charle*  Louque  for  petitioner. 

No  appearance  for  respondent. 

June  10,  1013.  Per  Curiam;  FetltloB 
denied.  Re  Taoaps  Suburhan  B.  Co.  168  D. 
a  693,  BBT,  689,  42  L.  ed.  680-691.  19  Sup. 
Ct.  Eep.  177;  Texas  &  P.  R.  Co.  v.  Bounnsa, 
212  U.  S.  638,  63  L.  ed.  S41,  29  Sup.  Ct. 
Bep.  319. 


Adolfh  6trB8SKiin>,  Appellant,  v.  Wnuur 

J.  Gatkob,  Mayor  of  tbe  City  of  Kew 

York,  et  al.     [No.  411.] 

Appeal  from  the  Circuit  Conrt  of  tb» 
United  Stat«*  for  the  Southern  District  of 
New  York. 

Messrs.  Julius  M.  Mayer  and  A.  S.  Gil- 
bert for  appellant. 

Mr.  Terence  Farley  for  appellees. 

June  10,  1913.  DismiaBed  per  stipulatiour 
and  cause  remanded  to  the  District  Court 
of  the  United  States  for  the  Bouthara  Dis- 
trict of  New  York. 


PAiTT.     pfo.  609.] 

In  Error  to  the  Supreme  Court  of  tb* 
State  of  Tennessee. 

Mr.  John  T.  Dobson,  in  propria  persona, 
tor  plaintiffs  In  error. 

Ur.  W.  A.   Henderson  for  defendant  im 

June  10,  1913.  Dismissed  with  costa  on 
authority   of  counsel   for   tbe   plaintiff   in 


W.  8.  WnieuT  et  al..  Plaintiffs  in  Errw,  *. 

McBCHAKTs'  Tbubt  CoiiPANT,   Exsontor, 

ete.     (No.  673.] 

In   Error  to  tbe  Buprr-xe   Court  of  tk* 
State  of  California. 

Mr.    Ernest   E.   Wood   for   plaintiffs   1> 

No  appearance  for  defendant  in  error. 
June  10,   1913.    Dismissed  on  authorl^ 
1  of  eounsel  for  plaintiffs  in  error. 
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Gou    CoAKCia    Q.    Tikat,    AppelUnt, 
PABcrnAL   Obozco,   Sr.    [No.   003];    a 
Col.   Obables   0.   Tbbat,   AppdUnt, 
David  db  la  Fuekte.     INo.  004.] 
App«kb  from  the  Dlatrlct  Conrt  of  tha 

United  SUte*  for  tli*  Wc«t«ni  Diitriet  of 

Texas. 
Th«  Attorney  OeiierAl  for  appelbnt. 
No  appcannce  for  appelleea. 
June    10,    1013.     Diimissed   witfa   CMts, 

en  motion  of  ooiuihI  for  th«  appellant. 


Laoka  R.  Ckamkr,   Petitioner,  t.  Ln  U. 

Euu>,  Executor,  etc.     [No.  1184.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
Conrt    of    Appeal!    of    the    District 
Columbia. 

Maura.   Arthur  A.   Bimej  and  Wharton 
E.  Lester  for  petitioner. 

Mr.  Richard  A.  Ford  for  raipondent. 

June  10,  1013.    Denied. 


FABKBa'  LoAif  ft  TstTST  CoxpAiTT,  Trustee, 

Petitioner,   j.  Fbank   W.   Blaib   at   aL 

Reoaiven,  at  aL     [No.  113S.] 

Patition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

Meurs.  Frederick  Oeller,  Eiston  E. 
SpaldiDg,  and   Edward  H.   Blanc   for  peti- 

Measra.  Henry  H.  Campbell,  Hal  H. 
Smith,  Henrj  E.  Bodman,  and  Roberts 
Walker  for  respondents. 

June  IS,  1013.    Denied. 


SiLVEB  Kdio  Coalitiott  Mines  Coin-Aitv, 
PetitioDer,  v.  Silveb  Kibo  Cosbolidatbd 
MiNMO  CoMPAjiY.    [No.  1148,] 
Petition  for  a  Writ  of  Certiorari  to  tlie 

United  States  Glrcalt  Court  of  Ajqwals  for 

tha  EI|^  Circuit 
Mr.  William  H.  DIekaon  for  paUUOBsr. 
No  appearance  for  raapiwdaat. 
June  IS,  1013.    Denied. 

HABOAacr    Aucc    Thboceiioktoii    et    al« 

Petitioners,  v.  Samuel  T.  Rdoolu,  Trus. 

tM,  et  al.     [No.  IISI.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Mr.  Dsvld  K.  WstsMi  for  psUtlonen. 

Mr.  Francis  B.  Jamea  for  napondeati. 

JuM  10,  1013.    Denied. 

Stab    RuBan     Compaitt,     Patltloner,     t. 

FAm-iLxas  RuBBn  Ooktakt.  tNo.  1105.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  arenit  Court  of  Appeals  tat 
the  Sixth  Circuit. 

Mr.  George  W.  Rea  for  petitioner. 

No  appearance  (or  respondent. 

June  16,  lOlS.    Dnied. 


OsoAE  W.  Whiti,  FlalntiS,  t,  Don  Bitu- 

QOE  BoBJA.     (No.  ,  Original.] 

Motion  (or  leave  to  withdraw  motloD  (or 

lM*a  to  file  declaration. 
Mr.  John  Bldout,  of  Washington,  D.  C 

ftir  plaintiff. 
AprU  7,  1S18.     Orantid. 
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